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THE APPROPRIATION ` (RAILWAYS) ~ 
VOTE ON ACCOUNT.ACT, 1971. 


f (Act No. 1 of 1971)° 
i "++ (80th March, 19717 
An Act to provide for the withdrawal 


of certain sums fon and out of ‘the Con-_ 


solidated Fund of India. for the services 
of a part of the financial year 1971-72 for 
the purposes of Railways, ; 


(The Text of the Act not printed.) 


*Received the assent: of . the Presidert on 
80-38-1971, and published in the Gazette 
of India, 30-3; OTL, | Pt IS. a Ext, 


“p. 63. 


THE APPROPRIATION ATLAS) 

, ACT, 197 

: (Act No. 2 o rie g 

: {80th March, 1971) 


P An Acċt`to authorise payment and ap- 
propřiation of certain further sums ~ from 
and out of the Consolidated Fund of India 
for. the service of the financial. year 1970- 
Y1 for the purposes of Railways. 

(Text of the Act not printed.) 


"Received the- assent: of the. -Presidert on 
the .30-3-1971, and published in tke Ga- 
: zette of . India, 8 80-3-1971, Pt. E-S. L 
Ext., p- -65> è Py. 


THE MANIPUR . APPROPRIATION 
- (VOTE ON ACCOUNT) ACT, 1371. 
; (Act No- 3 of 1971)° . 75.. 
‘30th March, 1971) 
An Act to provide for the withdrawal 
of certain. sums from and. out of the Con- 
solidated Fund of the Union territory’ of 
Manipur for the services of a part of the 
financial year 1971-72. 
(Text of the Act ‘not’ printed.) 
Received ‘the assent of “the - Presidect on 


30-3-1971, and published in Gazette of 
‘India,. 30- 83-1971, Pt I-$. 1, Ext., p. 67. 


ie 








“Fite ren are not published in ‘he joel andes the e af the Government of ~ 


pa f 


THE MANIPUR wae ACT, 
w. y - 19 OF was ig 
(Act No.’ 4 of 1971.)° 

~ . (80th March, 1971) 
: An. ` Act to authorise payment and ap- 
propriation of certain further sums from and 
out .of.the Consolidated .Fund of the Union 
territory of Manipur for the services of the 
financial year 1970-71. 

. (Text of the Act -not printed.)’ 

"Received the assent of ‘the President on 


30-3-1971, and published in the Gazette 
of India, $0-8-1971, ‘Pt. II-S. 1, Ext., p. 70. 


_ ‘THE APPROPRIATION ACT, 1971. 
d _ (Act, No. 5 of 1971)° 


{30th March, 1971) 


-Ani Act to authorise payment and ap- 
propriation of certain further sums from 
and out of .the Consolidated Fund of India 
for the services of the financial year 1971- 


(Text of the Act not printed.) `- 


*Received the assent of the. President - 
30-3-1971, and- published in the, Gazette 
`- of India; 30-3- 1. Pt II-S. `1, Ext, 
p. 72. 
: THE. APPROPRIATION (VOTE ON 
© 07. ACCOUNT) ACT, 1971. 
oe aa No. 6. of. 1971)° 
pn - (30th. March, 1971) 


Š An Act to provide for the. withdrawal 
of certain sums from. and out of the Con- 


solidated Fund of India for the services of 


a part of the financial year 1971-72. 
‘(Text of the Act not printed.) ` 


“Received the assent of the President -on 
30-3-1971, and was published in the’ Ga- 
zette. of India, .30-3-1971, Pt. H-S. 1, 

_ Ext- P. 76; For Statement, of ‘Objects and 
Reasons, see .Gaz. ‘of India, ene 
Pt. ILS. 2, Ee PB. 62.- h 


India; and the Government is not respcnsible: for-‘the. accuracy of reproduction. 


aime 


- of certain sums 


2 [Act 14] 


TROL) AMENDMENT ACT, 1971. - 
(Act No. 7 of 1971)° 
“An Act further to amend the Imports 
and Exports (Control) Act, 1947. 
BE it enacted by. Parliament in the 
Twenty-second. Year of the’ Republie of 
India as follows:— 


l. Short title— This Act may be cal- © pe a 
-THE MYSORE er at ACT, 


ed THE IMPORTS AND EXPORTS (CON- 
TROL) AMENDMENT ACT, 1971. 


2. Amendment of long title and pre- 
amble.— In the Imports and Exports (Con- 
trol) Act, 1947 (hereinafter referred to as 
the principal Act), in the long title and pre- 
amble, the words * ‘to continue for a limited 
period powers” shall be omitted. 

. - 8. Amendment «of Section 1.— -In 
Section 1 of the principal Act, in sub-sec- 
tion (8), the words, figures and letters “and 
shall remain in force until the 31st day of 
March 1971” shall be omitted. 


“Received the ‘assent of. the President -on 
.80-3-1971. Act published . in Gaz. , of 
India, 30-8-1971, Pt. H-S. l, Ext. For 
S.O.R. see Gaz. of India, 24-$- 1971, Pt 
ILS. 2, Ext, p. 6.. 


THE. ORISSA APPROPRIATION --(VOTE 

3 -ON ACCOUNT) ACT, 1971. 
ba No. 8 of 1971)° 

(30th March, 1971) 

“An Act to provide for the withdrawal 

of certáin sums from and out of the Con- 

solidated Fund of the State of Orissa for 

pa poes of a part of the financial: year 
(Text of the: Act not printed.) 


"Received the assent of the President on 

the 30-3-1971, and published in the Ga- 

Ng of Et 80-3-1971, -Pt l S. l, 
P- 


THE ORISSA - APPROPRIATION “ACT, 





(Bet a H ‘of 1971)? 
` {80th March, 1971) 


An Act to authorise payment and_ap- 
propriation of certain further sums from 
and.-out of' the Consolidated Fund of the 
` State of Orissa for the services of the canal 
cial year 1971-72. 


(Text of the “Act. not printed.) 


“Received the assent of the President on 
the 30-8-1971, and was published in the 

., Gazette . of ae 303-1971, Pt HS L 
Ext. P. 52. 











THE MYSORE APPROPRIATION (VOTE 
ON ACCOUNT) ACT, 1971. 


(Act No. 10 of 1971)° 


(30th March, 1971)" 


An Act to provide for the. withdrawal 


The Finance Act, 1971 
THE IMPORTS AND EXPORTS (CON- 


- Received the assent of the 


from and out of the _ Con-- 


A. L R. 
solidated Fund of the State of Mysore for 


` the services of a part.of the financial year 


1971-72. 
{Text of the Act not. printed.) 


“Received the assent of the’ President on 
the 30-3-1971, and published in -the Ga- 
caer a India, 30-3-1971, Pt II-S. 1, 

xt 





(Act No. ll of 1971)° . 

(30th March, 1971) 
E Act to gathorise payment and ap- 
Eropriation of certain further sums from 
and out of the Consolidated Fund of the 
State of Mysore for the services of the 


financial year 1971-72. 


(Text of the Act not printed.) . 


faa A eat oe eee 
*Received the assent of the Poot on 
30-3-1971 _ and was. published in the 
aoe of ee 30-3197 Pt. IS. l, 





THE WEST BENGAL APPROPRIATION 
(VOTE ON ACCOUNT) ACT, 1971. 
(Act No. 12 of 1971.)° 

ve (30th March, 1971) 

An Act to provide for the withdrawal 

of certain sums from and out of the Con- 
solidated Fund of -the State of West Ben- 
gal for the services of .2 part of the finan- 
cal year, 1971-72. f 


(Text of the Act not printed.) 


peo He assent of ne President. on 
3l- 197. 





THE WEST BENGAL APPROPRIATION 
ACT, 1971. 


(Act No. 13 o£ 1971)° . 


An. Act ‘to authorise payment and ap- 
Eropriation of cértain further sums from 
and. out of the Consolidated Fund of the 
State of West Bengal for the. services: of 
te financial year 1970-71. 


(Text of the Act not printed.) 


Received the assent of the ‘President on 
31- 3-1971. 


TAE FINANCE ACT, 197E 
(Act No. 14 of 1971)° | 
(7th April, 1971) 


An Act to. continue for the. financial 
year 1971-72 the. existing rates of income- 





President on 
7-4-1971. Act published in Gaz. of Ind., 
` 7-4-1971, Pt. TLS. 1, Ext. P. 105. For 
Statement of. Objects. and Reasons see 
Sane India, .24-3-1971, Pt. II-S. 2, Ext, 


1971 - 


tax with certain modifications and te pro- 
vide. for the continuance of the provisions 
relating to special and regulatory duzies of 
customs and excise and. of certain cemmit- 
ments under the General. Agreement on 
Tariffs and Trade and the discontinuance 
of the duty on salt for the said year 


BE it enacted by Parliament in the 
Twenty-second Year of the Republic of 
India as follows:— a 

1. Short title and commencement— 


Q) This re may be called THE FINANCE 
ACT, 1971 

(2) Seians 2, 5 and 8 shall be deem- 
ed to have a into_force on the Ist day 
of April, 197 

2. A The provisions of 
Section 2 of, and the First Schedule <o, the 
Finance ‘Act, 1970, shall apply in lation 
to income-tax. for the assessment year or, 
as the case may be, the financial year com- 
mencing on the Ist day of April, 1€71, as 
they apply in relation to income-tax ‘or the 
assessment year or, as the case may be, the 
financial year commencing on the Ist day 
of April, 1970, with the following modif- 
cations,” namely:— 

(a) in Section 2,— 

(i) for the’ figures “1970”, _ wherever 
they occur, the figures “1971” shall ba sub- 


stituted; 
_ {continued on Col. 2) 
Rates of 


(1) where the total income does rot ex- 
ceed Rs. 5,000 


(2) where the total income exceeds 
aS 000 but does not exceed 
10, 000 


© akae the total income exceecs Ru- 


‘pees 10,000 -but does not exceed 
Rs. 15, 600 
(4) where the total income exceečs Ru- 
l pees 15,000 but does not exceed 
Rs. 20,000 


(5) where the total income exceecs Ru- 
pees 20,000 but does not, 2xceed 
Rs. 25; 000 

(6) where the total income exceecs Ru- 
poes 25,000. - but does not axceed 

30, 000 À 

(7) cae the total income ‘exceecs Ru- 
pees 80,000 but - does not sxceed 
Rs. 40;000 

-{8) where the total income exceecs Ru- 
pees 40,000 but does | not exceed 
Rs. 60,000. 

(9) where the total income exceecs Ru: 
pees - 60, noe but does not sxceed. 
Rs. 80, 000 . 

(10) where the total ‘iricome ‘exceeds Ru- 
pees 80,000 but- does’ not. _ exceed 
Bs. 1,00,000 i 

(11) where the total income exceecs Ru- 
pees 1,00,000 but does not 2xceed 
Rs. 2,00, 000 

(a2) where the total income exceeds Ru- 
pees 2,00,000 


ro 
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(ii) r sub-section (8), the following 
sub-section -shall be substituted, namely:— 
-  “(83) In cases to which Chapter XII or 
Section 164 of the Income-tax Act, 1961 
(hereinafter referred’ to as the Income-tax 
Act) applies, the tax chargeable shall be 
determined as- provided in that Chapter or 
that secton, and with reference to the 
rates imposed by. sub-section (1) or the 
rates as specified ‘in that Chapter or section, 
as the case: may be.” 

(ii) a gab secten= (5), the following 
roviso saall be inserted at the end, name- 
y:— 

‘Provided that in respect of any income 
chargeable to tax under Section 164 of the 
Income-tex Act: at the rate of sixty-five per 
cent., “advance . tax” shall be ‘computed - at 
that ‘rate. ; 

(b) ia the seat Schedule— 

(i) ic Part I. 

(1) Hr Paragraph A, the following 
Paragraph shall be substituted, namely:— 
“Paragraph A 

To Ge case of every - individual ot 
Hindu undivided family’ or unregistered 
firm or other association of persons or body 
of individuals, whether. incorporated or not, 
or every “artificial juridical person referred 
to in suEclause (vii) of cleuse (81) of Sec- 
tion 2 of the Income-tax Ast, not being 
case to which any other Faragraph of this 
Part app_ies,— . » 


income-tax 


Nil; 


10 per cent. of the amount by nich the 
total income exceeds Rs. 5,0 


Rs. 500 plus 17 per cent. of tie amount 
by . which the ‘total income exceeds 
’ Rs. 10,000; 
Rs. 1,850 plus 93 per cent. of the amount 
. by which the total income exceeds 
-Rs. 15,000 
Rs. 2,500 plus 80 per cent. of the amount 
by which the total income exceeds 
Rs. 20,000; .- i : 
Rs. 4,000 plus 40 per cent. of the amount 
by. ‘which the total income exceeds 
- £5,000; 
Rs. a 000 plus 50 per cent. of the amount 
by aad total income exceéds 
S 36. > ü 
Rs. 11,009 lus 60 cent. of the 
amotnt by -whic “the total income 
exceeds Rs. 40,000; se 7 
Rs. 28,000 plus 70 per cent: of the . 
<- amot fs which the total income ` 
- exceeds Be. 60,000; 
Rs. 87,00). -plos 75 per cent. of. the 
amount: a which the total income - 
- exceeds Rs. 80,000; - 
Rs. 52,009 las 80 per ‘cent. of the 
amotnt by which the -total income 
j exceeds Rs. 1,00,000; : 
Rs. 1,832,000, plus 85 per cent. of the 


. amount by which the total income 
exceeds Rs, 2,00,000: _ 
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Provided that for. the purposes of this 
Paragraph, in the case of a Hindu: sare 
ed family which at any time during’ 
previous year satisfies either of the follow- 
ing two conditions, namely:— 

(a) that it has at least two mebes 
entitled to claim partition who are not less 
than eighteen years of age; or 

(b) that it -has- at least two members 
entitled to claim partition who are not line- 
ally descended one from the other and who 
‘are not lineally descended from any other 
living member: of the family,— 

(i) no income-tax shall be payable on 
a total income not exceeding Rs. 7,000; 

(ii) where.the total . conis exceeds 

7,000 ‘but does not exceed Rs. 7,660, 
E income-tax ‘payable ` thereon _shall not 
exceed forty per cent. of the amount by 
which the total income: exceeds Rs. 7,000. 


Surcharge on Tncome-tax 


' The amount of income-tax 
in accordance with the preceding provisions 
of ‘his’ Paragraph shall be increased by a 
surcharge for purposes of the Union ‘cal- 
ecleted at the’ ‘rate. of ten per cent of such 
income-tax.”; ` 

(2) in Park graph C, the following Ex- 
lanation shall be inserted at the end, name- 
Lyi 

Explanation, — ‘For the purposes of 
this Paragraph, potae firm” includes 
an unregistered firm assessed as a register- 
ec firm under clause ) of Section 183 
of he Income-tax Act’; 

Gi) in Part M, — : 

(1) ia the opening portion, . after the 
words “as the case may be, advance tax”’ . 
the brackets, words‘ and figures” ‘(not being 
“advance tax” in Xe es ‘of any income 
cha-geable to tax-under Section 164 of the 


“computed 


Income-tax ‘Act at the rate of sixty -ve per - 


cen.’ shall be inserted; 


(2) in Paragraph A, for the figires 
“1971” occurring in the proviso, the figures 
- “1972” shall be substituted; 


(8) in Paragraph. C, the following Ex- 
paration shall be inserted at. the end, name- 


‘Explanation — For the purposes’ of 
this Paragraph, “registered firm” ~~ includes 
an unregistered firm assessed as a. register- 
ed firm under clause (b) of. Section 183 of 
the Income-tax Act’. 


; 3. Special duties ‘of ° easton (1) 
In the case’ of goods chargeable with a’ duty 
of zustoms which is. specified . in the . First 
Schedule to the Indian. Tariff Act,-°1934 
(hereinafter:-referred to: as the Tariff Act), 
or :n that Schedule as amended’from ` time 
to ‘ime, or in that ‘Schedule read with any 


_ notification -of . the Central Goverhment for - 
the time being in force, .there-shall' be levi-. 


ed and collected as an addition to; and 
in the same manner as, the total amount 
sa chargeable, 
equal to 10 -per cent. of -such :amcunt: 


Provided that in. computing the ‘total 


=. amount so chargeable,. any duty chargeable 
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a special duty of--ctistoms . 


A.L RB. 


uader Section 2A of the Tariff Act. or Sec- 
tbn 4 of this Act shall not be included. 
(2) Sub-section (1) shall cease to have 
elect after the 3lst day of March, ` 1972, 
except as respects things done or “omitted 
to be done before such cesser; and Section 
6 of the General Clauses -Act, 1897, shall 


apply u “por such. cesser as-if.the said sub- 
section had then been repealed by a Cen- 
. tral Act. 


; 4. Regulatory duties of A 0 
Vith a view to` regulating bringing 
Teater economy in impcrts, there shall be 
evied and collected, with. effect from such 
date, arid at such rate, as may be specified 
it this behalf by the” Central Government 
by notification in the Official Gazette, on 
al or any of the goods mentioned in the 
First Schedule to the Tariff Act, or in-that- 
Szhedule-as amended from time to time, a 
regulatory duty of customs not exceeding— 
(a) 25 per cent. of the rate, if ‘any, 
specified in‘the said First Schedule’ read 
with any notification issued under Section 
8A, or sub-section dd) of Section 4, of ‘the 


Tariff A Act; or 
(b) 10 per cent. of the value of. -the 
goods as determined in accordance’ with 


the provisions < of Section 14 ‘of the Cus- 
tcms Act, 1962 P 
whichever is’ higher: 

Provided that diferent. dates and diffe- 
rent rates may be specified by the Central 
Government for different kinds of goods, 

(2) Sub-section (1) shall come into 
force on the 16th day of -May, 1971, and 
cease to have effect after the 15th day of 
May, 1972, except as respects things done 
o2 omitted to be done before such- cesser; 
aad Section 6 of the General. Clauses Act, 
1397, shall apply upon’ such cesser as if 
the said sub-section had then been Ao ald 
ed by a Central Act. 


(3) The regulatory: duty of customs 
leviable under this section in respect of any 
goods referred to in sub-section (1) shall 
b= in addition to any other duty of customs 
cnargeable on such goods - under the Cus- 
tems Act, 1962. 

(4) The provisions of- the- Customs’ Act, 
1362, and. the rules and regulations made 
thereunder, - including these relating | to--re- 
funds and. exemptions from duties, shall, as 
fer as may be, apply in relation ‘to the 
levy and collection of the regulatory duty 
0: customs leviable under. this section in 
respect of any goods as they pine in rela- 
tion to the levy and. collection o duties 
o? customs on such goods under that Act 
oz those rules and regulations. . 

- ° (5) Every. notification issued under sub- 
section (1) shall, as: soon, aş -may be after 
it is issued, be „placed ‘before . each House 
oč Parliament. 
-> 5 Amendment. of°-Act l of 1949.— 
h the Indian Tarif (Amendment) Act, 
1349, in- a en 4 and 5, for -the figures. 
”, the figures “1972” shall: be substi- 


1971 - 


6. Special duties of excise on . certain 
goods.— (1) When goods of the description. 
mentioned ‘in this section chargeable with 
a duty of excise under the Central Excises 
and Salt Act, 1944, as amended. from time 
-to time (hereinafter referred to as the Cen- 
tral Excises Act) read with any notification 
for the time being in force issued by the 
Central Government in relation to the duty 
so chargeable, are assessed to duty, there 
shall be levied and collected— 

(a) as respects goods comprised in 
Items Nos. 6, 8, 9, 14D, 22A, 28A except 
sub-item (1) thereof, -23B, 28, 29, suib-items 
(2) and (3) of Item No. 81 and Item No. 32 
of the First Schedule to the Central Excises 
Act a special oy of excise equal to 30 per 
cent, of ie total’ amount so chargeakle on 

‘oods; e 


such 
(b) as respects goods comprised in 

Items Nos. 2, 3 (1), sub-items I, U (£) and 
I (3) of Item No. 4, Items Nos. 1€, 14, 
14F, 15, I5A, 15B, -16, 16A, 17, 18A (), 
21, 22, 93,.93A (1), 27, 30, S1 (1), 33, sub- 

items (1), (8a) and (4) of Item No. 34 and 
` sub-items IT>`(1) and H (2)-of Item Mo. 87 
‘of that Schedule a special duty of excise 
. equal to 20 per cent. of the total: amount 
so chargeable on such goods; and : 
- (c) as respects goods comprised im sub- 
item If (1) oE Item No. 4 and Items Nos. 
18, 18A (1), 18B, 20, 29A, 33A anc sub- 
items (2) and (3) of Item No. 34 of that 
Schedule, a special duty of excise equal 
to 33 1/3 per cent. of the total amount 
so chargeable on such goods. ; 

- (2) Sub-section .(1) shall cease to have 
effect after the Slst day of Marck, 1972, 
except as respects things done or omitted 
to be done before such cesser;. and Section 
6 of the General Clauses Act, 1897, shall 
apply upon such cesser as if the saic sub- 
section had. then been repealed by a Cen- 
tral Act. -` 


(3) The duties of excise referred to in 
sub-section (1) in respect’ of the goods spe- 
cified therein shall be im’ addition tc the 
duties of excise chargeable on such goods 
under the Central Excises Act or any other 
law for the time being in force and such 
special duties: shall be lévied for purposes 
of the Union and the proceeds thereo= shall 
not be distributed-among the States. 


' (4) The provisions of the Central Ex- 
cises Act and the rules made thereunder, 
incloding those relating to refunds and ex- 
emptions from duties, shall, as far'a: may 
be, apply in relation to the levy and zollec- 
tion of the duties of excise leviable under 
this section in respect of any goods.az they 
apply in relation to-the levy and col ection 
of the ‘duties of excise on such goods under 


that Act or those iules. ` 


7. Regulatory. duties of excise.— (1) 
With a view to regulating or ‘bringing great- 
er. economy in .consumption, there skall be 
levied and collected, with effect from such 
date, and at such. rate, as.may be specified 
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in this: behalf by the Central Government 
by notification in the Official Gazette, on 
all or any of the. goods mentioned in the 
First Schedule to the Cental Excises Act, 
a regulatory duty of. excise which shall not 
exceed .15 per cent. of the value of © the 
oods as determined in accordance with 
e provisions of Section 4 of the Central 
Excises Act: ` ; 
: Provided that difterent.dates and dif 
ferent rates may be specified by the Cen- 
tral Government for different kinds of goods. 
: (2) Sub-section (1) shall come into 
force on the 16th day of May, 1971, and 
cease to have effect after the 15th day of 
May, 1972, except as respects things done 
or omitted to be done before such cesser; 
and Section 6. of the General Clauses Act, 
1897, shall apply upon: such cesser as if 
the said sub-section had then: been repeal. 
ed by a Central Act. 

(3) The duties of excise referred to in 
sub-section (1) in respect of the goods spe- 
cified therein shall be in <ddition to the 
duties of excise chargeable on such goods 
under the Central Excises Act or any other 
law for the time being in force and such 
regulatory duties shall be levied for pur- 
poses of the Union and the proceeds there- 
of shall not be distribute among the 
States. . : 
© (4) The provisions of. hé Central Ex 
cises Act and the rules, made thereunder 
including those relating to refunds and ex- 
emptions: from duties, shall, as far as may 
be, apply in relation to the levy and col- 
lection of the regulatory Juties of ‘excise 
leviable under this section in respect of any 
goods as they apply in relation to the levy 
and collection ‘of the duties of excise on 
such goods -under that Act or those rules. 

. Every notification issued’ under 
sub-section (1) shall, as soon as may be 
after it is issued, be placed before . each 
House of Parliament. i 


8. Discontinuance of -salt duty— 
For the year beginning on the lst day of 
April, 1971, no duty under the Central Ex- 
cises Act or the Tariff Act shall be levied 
in respect of salt manufactured in, or im- 
ported into, “India. : 





THE STATE OF HIMACHAL PRADESH 
(AMENDMENT) ACT, 1971 -> 
(Act No. 15 of =971)° 
ee (19th April, 1971) 
An Act to amend.the State of -Hima- 
chal Pradesh Act, 1970. AS 
. BE it enacted by Parliament .in the 
Twenty-second Year of tae Republic of 
India as follows:— : . 


*Received..the.. assent of tbe President on 
` 19-4-1971." Act publis in - Gaz. of 





, India, 20-4-1971, Pt. II-S.. 1, Ext. P. 118. 


- For Statement of Objects -and . Reasons, 
see Gaz. of India, 30-3-1971, -Pt. ILS. 2, 
Ext. P. 109. i R 


6. [Act. 16]: 
7- 1. Short title.and- commencement. 
(ty Te Act' may- be called. -THE STATE 
OF HIMACHAL. ‘PRADESH’ AMEND: 
MENT ACT, 21971:- - 
Q kt ‘shall be derd to hise 2 
into force on the 5th day of January, 1971. 
"9. Omission “of. Sections g and -9— 


Sections ‘8° and 9 of: the State ‘of Himachal ar 


Pradesh Act, 1970 (hereinafter. referréd. “to 
as the “principal Act) shall*be omitted. 

8. Amendment ‘of 
Section 17 of ‘the: principal Act, “for clause 
(a) -of .suli-section .(2); ‘the following `. clause 
shall be substituted, ħamely:— ` - 

“(a) all. the persons’ (or “as: “many” of 
- them as are available)‘, who,’ having been 
elected from “Parliamentary constituenciés 


in ‘the Union territory of Himachal Pradesh, . 
thé House of, the’ ore 
e . 


were members: of 
immediately’ before its dissolution, by 
order of the President: -published - with" noti- 
fication No. 87/2/70/T, dated * the 27th 
December, 1970, of the -Lok Sabha Secté- 
tariat, in “the; Gazette -of India, - -dated ` the 
27th: December, 1970;- ‘or. if the delimita- 


tion: of- any ‘constituencies ‘is taken -up - after’ 


the first constitution, following. uch © dis- 
solution, of thé House of the People, all 
the members’ elected to such House (or’ as 
- many’ of them as are’ available) ‘from’ ‘Parlia: 
mentary constituencies in „the 
Himachal.: Pradesh; and,” 

raa Ae Rep veal abd saving —. (1) The State 
of. Himachal Pradesh (Amendment) ot 


nance, ie is hereby. eepesled. nm 
CIN twithstanding ch: repeal, any- 


thing Gone: or any , action . akeg -under the. 


principal Act as amended-by the’ said Ordi- 
nance shall. be” deemed. to- have ;been done 
or .taken. under fie © principal Act. as amend: 
sy by this. Act’, ip T 


“THE “LABOUR: PROVIDENT : FUND. 
' LAWS (AMENDMENT): ACT, :1971 >: 
Get, No. 16 of 1971)° < 


: Pe ae “(28rd “April, 1971): 
Coal . 


Act further to’ amend ` ’ the. 
Mines Provident’ Fund ‘and ‘Bonus Schemes 
‘Act; 1948, nS the’ ‘Employees’ 
. Funds Act, 195 
_.., BE_it aoa ‘by Parliament in 
‘Twenty-second Year of the. 
India as: follows: ++ 


1. Short’ ‘idle: =’ This. ` Act y be 
called THE LABOUR PROVIDENT FUND 
LAWS (AMENDMENT). ACT, :1971.. 


2. Amendment” of long“ title: — In- the 
Jong, title - to’ ‘the :Coal~Mines - Provident 
un 


„the 





28-4-1971. “Act published in: : -Gaz.: 
` : India, 23-4-1971, Pt- TI-S. ‘1,: “Ext. eRe 115, 


For: Statement of” Objects - and- “Reasons, ` 


_. see: Gaz. of: India, : weer: ‘Pt. TES. : c2, 
Ext. P. 102 


The Labour P2F)-Li-(Aim) ‘Act, 197E = 22 


"come > 


Section 17 In| 


Te Board: 
ton 8E,” -shall be inserte 


State“. of , 


- the’ Coal ‘Mines Family: Pension =` 


- Scheme=— (1) ‘The ` 


_ Provident 


-Reipiblia o 
fourth, of thi 


-and - -Bonus eke Act 1948- (here- ` 
inafter referred to as the Coal "Mines Act), ` 


--*Recéived ` -the assent “Of: the: “President: on. 


_ by: law ins 


AER: 


` after: the- yee “Provident Fund:.Scheme”, 


the words “ 

shall be ingerted. 
* 3. ‘Amendment of prene T tho 

preamble’ tothe Coal- Mines Att, the- first 


Famy Pension, onal 


k paragraph shall bé omitted. 


4. ` Amendment. of. Section L In? sub- 
section (1) of Section’1 of the ‘Coal Mines 
Act, after the words “Provident Fund”; ‘the, 
words ‘ > Family Pension” ‘shall . be inserted. 


5... ‘Amendment of Section Z.—— ‘To. Sec- 


-tion 2 of: the. Coal. Mines Act, after: “clause 
(e), the. following clause. shall be ingerted, 
namely: 


‘(ee) “Family. Pension’ Fund” means: the. . 


. Family Pension . Fund „established under the 


Coal Mines. Family Pension ‘Scheme. an 
ed under -sub-section (1) of Section ‘8E; 
. 6.:-Amendment of . -Section . $A.— Ta 
Section 8A of the Coal Mines ‘Acts ~- 
(a) im. sub-section- (8), after ne words 
: shall”, the .word8, . figure and 
< gabject to the. e “of: ‘Sec: 


(b) in- ‘sub-section (4), for the- . Sodi 
“the. Scheme ‘aforesaid’, - the- words: “the ` 
Coal Mines -Provident Fund - Scheme and- 
the Coal . Mines Family: Pension Scheme” 
shall be substituted: or 


“7.. ‘Amendment of Siaa 8C.— : In 


-sub-sedtion ` (3) of “Seċtion -3C of. the Col 


ines -Act after the words: - 
Provident ‘Fund: Scheme”, 


“Coal: Min 
“the words ‘-“a 
Scheie” 
shall be inserted." 

“8: Insertion ` of new: Sections: 3E d 
8E — After ‘Section: 8D: of the Coal Mines 
Act, the following ‘sections: ‘shall: be insert- 

` namely: `! 

-7 “8E: Coal Mines ; “Family | Pension 
‘Central’ Government 
may, by “notification in the “Official ‘Gazette, 
frame a scheme to be called the Coal'-Mines 
Faily aed Scheme for the .purpdse ‘of 

roviding family: pension and _life.:assurance. 
enefits: to such employees ‘as: are ‘covered 
by: ‘the Coal Mines Provident. Fund Scheme: 

(2) ‘There: shall -be : established, as- soon 
as:may_ be-after the framing - of “the afore- 
said : Scheie -a Family ‘Pension. Fund “into 
which : shall be -paid. fromi:time.-to time in 
respect of „every. - such employee—- pee ae 

(a) such portion, not exceeding one- ` 
e amount payable under” sub- 
section’ (1) of Section "10D ás the em sloyer’s 
contribution‘ as well ‘as the: employee's cons 
tribution, as may’ be: ‘specified in the ‘said 


i Scheme,- “and - 


` (b) such sums, . being, “not Ta ‘than the 
aggregate of the amount payable. in, pursu- 
ance “of clause (a) out of the- employér’s con- . 
tribution under sub-séction (1) of. Section 
10D and an amount equivalent to one-six- 


of. “teenth -of the employer's. contribution ‘under 


that : sub» section: -in - respect. -- of such eñ- 
ployee,. as--the Central: Government. 
after due: a Be bebal riation made.-by Parliament 


alf; z specify. . 


Mays. - 


1971 


(8) The Family) Fension~ Fund. shall 
vest in and be administered by the’ Eoard. 

(4) Any scheme framed under tke pro- 
visions of sub-section (1). may provide- for 
all or any of the matters speci ed in the 
Second Schedule. ° 


SF. Special grant by Central Govern- 


ment.— The Central Government. s 
after due appropriation me by Parliament 
by law inthis behalf, pay such ` zurther 
sums as may be pert by it icto the 
Family Pension Fund to meet all.tae ex- 
penses in connection with the adm-nistra- 
tion of the Coal Mines Family .Fension 
Scheme other than. the expenses towards 
the cost of .any benefits provided by or 
under the’ said Scheme.”.  . 


9. Amendment of Section 5—h "A 
‘section (2) of Section 5 of. the Coal Mas 
Act, for the words “Second Schedule”, 
wore “Third Schedule” shall be. ee 
tate 


10. Amendment of Section 8— . In 
Section 8 of the. Coal ‘Mines Act, after sub- 
section (2), the following - sub- section shall 
be inserted, namely:— . 

“(3) The: -provisions of abse a) 
and sub-section (2) shall, so far as may -be, 
apply in relation to the family pension or 
any other amount payable ‘under the Coal 
‘ Mines Family Pension Scheme a: they 

apply in relation to a amount payable 
out of the Fund”. : : 


Il. Insertion of mew Second: Sche- 
dule.— The Second Schedule to the Coal 
Mines Act shall be renumbered »' as the 
Third Schedule and before ‘the Third Sche- 
dule as so renumbered, the following Sche- 
dule shall be inserted, namely:— 


“THE. SECOND. SCHEDULE ` 
-(See Secticn. 83E) 


MATTERS TO BE “PROVIDED. FOR IN 
THE COAL MINES FAMILY PENSION 
SCHEME ` 


L The’ employees Or dass. o£ 2mplo- 
yees to whom: the Coal Mines Family Pen-: 
sion Scheme shall apply and’ the ‘time with- 
in which option to join that Scheme shall 
be precise. by - those .employees to whom 
the said Scheme does not apply. - 


ne S12. Subject to the provisions: of Section 
8E (2), the portion of: employers and em- 
-ployee’s contribution ‘which may be credit- 
ed to the Family Pension Fund “ard the 
manner in which it may be credited: ~- 


8. The contribution by the Central 
Goverment to the Family - Pension’ Fund 
and the manner in, which Such contribution 
is to. be made..” 


4. The manner - in Shae the: acounts 


of the Family Pension Fund shall be kept . 


and the investment of moneys belonging to 
the Family Pension Ford. with the Central 
Government at arate of interest , which 
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shal- not be less than five and a balf per 
centum per annum. 

5. The form in whick an pie 
shall furnish particulars akout Kimsa an 
his family whenever required. - 


_ 6. The nomination of a person to re- 
ceive the assurance amount due to the em- 
ployee after his death and the cancellation 
or variation of such nomination. 


7. The registers ‘and records to be 
maintained: iù respect . of ulne, the 
form or deen of any identity car - token 
or disc for the purpose of aes any 
employee, or his nominee >y a member of 

family entitled to receive the pension. 


8. The scales: of family pension 
the assurance amount. 

- 9. The mode of disbursement of fa- 

ily pension ‘and the arrangements to be 


entered into with such disbursing agencies 
as may be specified for the purpose. 


and 


10. The. manner in which the expenses - 


incurred’ in connection with the adminis- 
tration of the Coal Mines Family Pension 
Schemé may be paid by the Central Gov- 
ernment to the Board. 


Il. Any other matter which is to be 


provided’ for in the Coal Mines Family Pen- 
sion Scheme or which may-be necessary or 
proper for the purpose of* * implementing the 
Coal Mines. Family Pension Scheme.”. 


12.. Amendment of long title—JIn the 
long title to-the Employees’ Provident 
Funds Act, 1952 (hereinafter referred to as 
the Provident Funds Act), er the words 
“provident. funds”, the words “and family 
pension fand” shall be inserted. 


- 13. Amendment of Section Je In 
Section 1 of the Provident Funds Act,— 
: (a) in ‘sub-section - (1), after the words 
“Provident Furids”,: the words “and Family 
Pension Fund” shall be ‘inserted; ` 

(b) the proviso to sub-section (5) shall 
bë omitted. 


` J4. . Amendment. o£ ' Section 2.—- In 
Section 2 of the Provident Funds Act,— 
(a) after clause (g), the following claus- 
es shall be inserted, namely: — / 


(ge) “Family Pension Fund” -means 
e Family Pension Fund -established: under 

the Family Pension Scheme; 

(ggg) “Family. Pension Scheme” 
the Employees’ Family. Pension 

ed under Section 6A, 

(b) for clause (I), the following clause 
shall be substituted, namel7:— . 

(1) “Scheme” means he Employees’ 
Povia Fund “Scheme framed under Sec- 
tion 5. 


means 
-. Scheme 


15. ‘Amendment of Section 5A-—— In 
Section 5A of the Providect Funds Act,—- 
(a) in sub-section (3), - after the words 
-shall”, che words, figure 
Eon to tbe provisions ' of 
Section 6A,” ‘shall be inserted; ~- 


`. providing family pension and life’ assurance . 
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` 6B.— 
-Funds - Act, the. following sections : ‘shall be 
-inserted, namely:— .. 


e= (1) The Central Government 


‘fourth, 
_ ion:.6_ as contribution by the.: employer. as 


wader sub- section. (6) o 


out of the employers. con 
_ Section 6, as. the. Central Government may, 


i provide that any of ‘its i 
effect either prospectively. or- Sid a ths F 


‘by-law in this’ behalf, “pay ‘such ` 
sums as may be determined by ‘it into’ the ` 
‘Family Pension :-Fund ` tò` meet -all the ex- 


. tion ‘of the Family Pension Scheme - 
~ than. the expenses towards. ‘the: cost: ‘of ‘any 
: Sens? provided” ok or” vader, 


(b) ia sub-section - (4),- after the. words 
“of the Scheme”, the words “and the. Fa- 
mily Pension Scheme” shall..be inserted. 


- 16. Amendment’ of ‘Section 5D.— ` In 
süb-section (8) of Sec. 5D of ‘the Provident 
Funds Act, after the words. “the Scheme”, 


the words “and -the pany Feon Sche- ; 


me” shall. be inserted. 


. 17. Amendment of Secon” 5E— Ia 
Section 5E of the Provident . Funds . Act, 
after the words. “the ~Scheme”;. the mo 
“and the Family Pension: Sranane shall. be 


` inserted.. « ; 


` I8. Insertion” of new: “Sections 6A. Sad 
After Section 6 of the’ Provident 


“6A. Employees’ Family endian Sche- 
may, 
by, notification in m Official Gazette, . frame 


a scheme to be called the Employees’ Fa- 


mily Pension Scheme for the purpose of 


benefits ‘to the emiployeés of any: establish- 
ment” or class -of establishments to. which 


this Act applies. 


(2) There a be. established, | as soon 
as may ‘be after. the’ framing of th e Family . 
Pension - Scheme, -a Family Pension Fund ` 
into which shall þe paid 'from time to time 
in respect-of every such employee— `. 

at such portion, not: _ exceeding “one: 
of ‘the amount - ‘payable ‘under . Sec- 


well as.the employee; .as may be. Spociiea 
in: the Family -Pension Schėme; 

- (b) such sums as are ‘payable by- ‘the 

employer of zan -= exempted ‘establishment 

A Section _17,:,and 

_ (c) such sums,..being not less: than the - 

amount payable in pursuance of clause’ (a) 

ution -- -under 


after due. appro ration made by . Parliament 


by law in this alf, specify. . =- - 
(8) The Sarat ” Pension . Fund. shall 


' vest el and ‘be administered | by,” ‘the Central ` 


Boar 


* (4) The Family | Pension Sihemé may 
rovide for all’ or any’ of ee matters: speci- ' 
hed i in Schedule HI. 
-  ..(5) The. Family ` ‘Pension: Scheine_ _ mnay 
ovisions shall take 


on’ such date.-as may: be - specified in: t 
in that Scheme. - >, ey 


” 6B. “Special grant: by. - Central Cavan 


ment..-~ The Central Government ` _, shall, 
after ‘die ‘appropriation made ‘by’ Parliament 
further |” 


penses in’ connection with: the ‘administra- 


[mo 


gmd 
eme.”. 
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Scheme”, 


-œr any’ of the powers . -conferred 


- clause ;(d) of sub-section. (2).”: 
‘other- ` 


ALR | 
:- I9.. Amendment of- Section 7.— 
sab-section (1) of Section.. 7 of the -. Provi- 


- dent Funds Act, for the words “any Scheme 


framed- under. this Act”, the words - “the 
Scheme or-the Family Pension Scheme, as 
the case may be” shall be substituted., - 


> 20. -Amendment of Section 7A.— In 
sib-section (1) of Section 7A of- ‘the Provi- 
. Gent. Funds “Act, for” the words..“or. of- the 
‘the words, “the Scheme or «the 
Family Pension . Scheme as - the caso moy 


be,”. shall -bé . substituted. 


21. ' Amendinent. of 
@ause (b) of Section 8 
Funds . Act, for the words 


-Section ` g” fa 
8 of the” Provident 


Section 17”, the words ‘and figures , “under 
Section 17 or in respect of the’ contribution 
payable--by “him towards. the -Family Pen- 
son Scheme-under the: said section? a 
saall be ‘substituted, 9. i 


i 22." Amendment’ of Section Jom ‘In . 
Section 10 of the Provident ` Funds ` “Act, 


ton 


<, 


all be inserted, namely:— 
The provisions’: of sub-section. ` 


. 0) 
and ea (2) shall, so -far“as. may be, . 


apply in-relation to the family pension or- 


any. other amount payable under the Fa- 
mily Pension Scheme. as they apply. in rela- 
Pado any amount payable . out 2 a ; 


`- 23. maa NEA 
danse (b) of Section 11 


Section We Tn 
‘of the ‘Provident 


Funds ‘Act,. after. the words. “under the rules 


af the provident | fund,”, the .words, brackets 
aod figyres “any. contribution payable ‚by 
Hm towards the F. amily Pension: Fund under 


sub-section , (6) g Serhan ae shall bo in- - 
sorted.” : 
24.. TE “of Section. 13 Ta 
` Section 18 ‘of thé Provident’ Funds Act— 
(a) ia sub-section (1);- for the words . 
“pr of. any Scheme”, the words. “ the. Sche- 
ne or the, Family ‘Pension . Scheme” shall 
‘Le ‘substituted: re 
, b) sub-section (2A) shall be renum- 
Łered. as: sub-section (2B) ‘and. ee sub- 
-section (2B) as so re-numbered, the fol- 
bö. inserted,- name- 


oi ep ie ernan shall- 


“A ján Tapay appointed “anda 
sub-section’ (1) máy, for’ the purpose’ of in- 
quiring into the- correctness- of. “any - infor- 
_Qfation - furnished in: connection: with . the 


Family Pension Scheme or for the purpose 
cf. ascertaining whether any. of: the 


provi- . 
Sons of .this. Act or of the Family Pension 


Scheme have been complied with in res- 
‘pect of an- establishment ‘to’ which 


the Fa- 
mily Pension Scheme applies, ` exercise. all 
où 

under clause (a), clause (b), Se (c) or 
- (c) ia- sub-section (2B) as- so re-num- 
ered; after the :words, brackets “and figure 
“under sub-section’ (2)”, the “words, «brac-: 


‘kets, ‘figure “and. letter’ “or: under: sub-section 


s and figures “under . - 


after sub-section’ (2), the following ease a 
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- 25. Amendment ‘of: Section 14.— In 


i. cat 14: of. the Provident Funds. Act,— 


(a) in sub-section (1), for the . words 
“or under, any Scheme”, the words ~, the 
Scheme -or -the- Family Pension . Scheme” 
shall be substituted; a 

(by in sub-section (2), for: the words 
“A Scheme’ framed under this Act”,.” the 
words “The Scheme’ or the Family Pension 
Scheme” shall be substituted; ` 
- (c) in sub-section (3), for the words 
“or under any Scheme’,.thé’-words. “, t 
Scheme -or the Family ‘Pension: ea 
shall be substituted, 


` 26. Amendment ‘of Section 14A.— In 
Section 14A of the: Provident Funds‘ Act,~ 
- (a) in ‘sub-section: (1), for the- words 
“or the Scheme made _thereunder”,. the 
words “, the Scheme ‘or the Family Pension 


Scheme” shall be ‘substituted; 
(b) in sub-section (2), “for ‘the. words 
“or.the Scheme thereunder”, ` the words 


oe the Scheme ‘or the Family "Pension Sche- 


me” shall be substituted. 


= 27. Amendment’ of Section 17.— . In 

Section 17 of. the Provident Funds Act — 
(a) after- hreh Cy. the following 
ae shall be. inserted, namely:— 

f 1A) The. Central | Government. may, 
by SE. in the, Offcial Gazette, and 
subject to ‘such conditions as.may be speċi- 
fied in the notification, exempt, from - the 
operation of. all. or. any of.the provisicns, of 
the Family Pension Scheme, any establish- 
ment if the employees of such éstablish- 
merit are in enjoyment of benefits ic | the 


- nature of family pension, and the Central 
Government, is of opinion that -such benefits ‘ 


are on the’ whole. not less- favourable ` to 
such employees than the benefits _previded 
under this Act or the Family Pension Sche- 
me in relation to employees in any other 
éstablishment ‘of a similar” character.”; 

) ia sub-section’ (4)— -> : 

(@) in clause (a) the word “and” occur- 
ring at thé end shall ‘be omitted; 

(ii) after clause (a), ‘the folowing 
clause ‘shall be inserted, namely 

“(aa) in the case “exenption 
granted - under sub-section (A), .with any 
of the ‘conditions imposed under ‘tha: sub- 
section;. and ”;-: 
(c) for. gab seston: (5); the. folowing 
sub-sections: shall be ‘substituted, namely:— 

“(5) -Where .-any > exemption -granted 
under sub-section. (Í), ‘sub-section’ (14) or 
sub-section. (2) is cancelled, -the amownt of 
accumulations to. the credit: of everr -em- 
ployee to whom ‘such exemption: applied, in- 
the provident fund or the family. pansion 


Fund. of the -establishment .in which he 


employed. shall be transferred. within. zack 
time andin such manner“as` may be speci- 


fied in the Scheme or.the Family.. P2nsion . 


Scheme to thè credit of his. account iw n 
Fund. or the- Tanny Pensión ty as 


case may be.. 


The Laboxr P. F. L.: (Am.) Act, 1971 . 
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n 
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(6) Subject to the provisions _ of sub- 
section (1A), the employer of an exempted 
establishment or of an exempted employee 
of an establishment to which the provi- 
sions.. of, the Family Pensior. Scheme apply, 
shall, notwithstanding any exemption grant- 
ed under sub-section (1) or. sub-section: (2); 
pay to the Family Pension Fund such por- 
tion of the employers contribution as..well 
as the employee’s contribution to its provi- 
dent’ fund Within such time and in such 
nianner as may be specified ia the Family 
Pension Schenie.” : 


` 28.. Amendment’ of. Seztion, 18.— Ta 
Section ‘18 of. tħe Provident Funds Act, for 
e. words. “or under any Scheme”, the 
words “ “the Scheme`or the Family Pen- 
sion Scheme” shall be substituted. 


29.- Amendment. of Section 19—— In 
Section 19 of the Provident Funds Act, for 
the words “or- any Scheme”, the words- 

» the Scheme or. the Family Pension Sche- 
me” shall be substituted. 


80. “Insertion. of. new- Schedule: DI.— 
After Schedule II to the Provident Funds 
Act, the following’ Sek dule -shall ‘be insert- 
ed, namely:— .. 


; “SCHEDULE mo 
Gee: Section 6A {4).J 


MATTERS FOR ‘WHICH PROVISION . 
“MAY BE MADE IN THE FAMILY 
>> PENSION SCHEME i ag 


PEE c The employees. or class of emplo- 
yees to whom the Family. Pension Scheme 
shall apply and the time within which op- 
tion. to join that Schemé skall be exercised 
by those employées to .whom the said Sche- 
me does not apply. 0 f 


“2. Subject, to thé provisions. “of. See 
tion 6A (2), the portion of employer’s ‘and 
T. contribution. which ma be 
to the Family Pension Fund |. and 

hie. manner`in which it may be credited. 


3. The contribution. ky. the Central 
Government to the F amily Pension. Fund 
and ‘the manner ‘in which such contribution 
is to be made. 


= 4..The manner in which the accounts of 
the Family Pension Fund skall be.kept and 
the investmeat of moneys belonging to. the 
Family Pension Fund with the Central Gov- 
ernment at a rate of interest which shall 
not be less than five -and .a half per centum 
per e 


`The. - form- in whick. an employee 

shall a particulars about himself and 
his fenily whenever required, 
i -The nomination of a person ` to re- 
ceive Sa assurance amount -due to: the em- 
ployee after his death and the cancellation 
or ‘variation of ‘such nomination, |. 
7. The registers and records to be 
maintained <in. respect -of. employees, the 
form .or design. of any, identity ecard;. token _ 
or disc for. the purpose of identifying. any . 
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employee, or- his. nominee --or “a. member of 
his’ family entitled -to -receive- the- pension.~: 

8: The. scales --of. family ; pension | g and 
; the. assurance amount. 
= 9. The: manner ‘in which: thë PTE 
establishments have to pay the ‘contributions 
(both ‘émployer’s: and ` employee's shares) - to- 
wards the Family’-Pénsion ` ` Fund’ and the - 
. Submission of’ returns relating _ ‘thereto. “; 

10. The . mode of ‘disbursement -, oF: 
family, pension and the arrangements to be- 
entered into’ with = such disbursing., agencies ` 
as may be specified for the purpose. . 


il. ‘The’ manner in ‘which ‘the, „expenses 


incurréd in connection with’ the administra; - 
tion. of, the Family Pension Scheme * may “be 


paid -by ‘the Central: Government „to. “the 
Central Board. ° e tad 


© 
"8 


. 12.-Any- other matter which is“ to be 
provided ‘for.-in the. Family “Pension Scheme 
or. which: may: be- 'hecessary` or proper for 


the “purpose ‘of. implementing: “the z] Family . 


Pension . Scheme.”. 
‘31. Consequential. amendment ‘of Act 


$1 of 1956.—-In Section 44 of the’ Life Io- - 


surance Corporation Act, 1956, after “clausé 
(£), the following clause war be- “inserted; 
namely:— 


Ar “(g) any Tirly Pension. Scheme fam 
ed under the Goal Mihés Piovident Fund, 
Family , ‘Pension. ‘and, Bonus r eienn. Aa 
- 1948 or ;the _Employees’ Provident `- 
and Family ‘Pension Fimd Act, 1080 cee 
the purpose ` ‘of providing family pension and 
- life, assurance Benefits to : Er kaa 
_ covered by: the said ; Scheme.” 


32. ‘Repeal. and ` , savings:— ay me 
Labour Provident Fund Laws (Amendment) _ 
Ordinance; *1971; is hëreby repéaled.. `: 


(2) Notwithstanding ‘such’ ‘repeal, ' aby- 


my thing. done or’ any’ action: taken: ‘under the - 


Coal ‘Mines Act -òr the-Providént Funds. Act, 
as amended bythe -said Ordinance, shall ` 
be deemed to have been.’ ‘done or’ “taker 
under: the Coal’ Mines ‘Act’ or- the Provident - 
Funds: Act. as amended" by: ‘this Act, as the, 
‘case’ may: be; as if this -Act ‘had come: into 
force ‘on ‘the 18th day. of- Kenn 1971: z 


THE” GENERAL ~ INSURANCE’ iR 


Grey PROVISIONS): ACT, 1971 - 
Wet, -No. 17 Of 1971)° |, eae ae 
oe (17th June,” +1971) 
An’ ‘Ket’ t provide’ for. the taking- ‘over, « 
in te public: interest, of the management - 


-of,- general’ insurance ‘business: pending. na- 
- tionalisation of`such. business. 


WHEREAS it: is expedient’ in: ‘thé: abe 
‘Hic ‘interest that ‘general insurance: “business. 
f should be nationalised; E 


: AND" WHEREAS “ it is’ expedient. “that ° 
` pending | such, nationalisation, adequaté steps. 





“*Received -the : assent of” the- -President = 
- 17-6-1971.. -Act“ pùblished- ` in Gaz.’ 
: India, ‘17- 6-1971, Pt. DES. I; Ext, P: I 
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should be -taken .to protect : the.‘interest of 
the policy-holders; 


BE it -enacted by ~ 'Parliamėènt ih the 
Twenty-second Year Of _ the- Republie -of 
India as ‘follows:— 

`- J, Short title and AE - 
ASN This Act may be‘called THE, GENERAL 
- INSURANCE . (EMERGENCY ` EROVER: 
SIONS) ACT,. 1971. >>> 


(2) Te. shall be deemed: ‘to have ‘come 
‘into force òn the 18th day ‘of May, 1971. 


52. Definitions.— In this ee “unless 
the context - otherwise: zequire Sy ~ 

(a) “appointed day” means the 18th 
day of May, 1971; . ; 
~ (b) “Custodian” -means . he person. a 
pointed. under Section 4 tò take. over the 
management of „the undertaking , of any in 5 
surer; 

© “general insurance... Business” "means . 
fire, marine ‘or miscellaneous. insurance busi- 
ness, , whether carried “on. singly. or in. com- 
bination “with one, or more. of them,- but 
does not: include’ capital redemption ` “busi 
ness and “annuity ‘certain businéss;-* ` 

-Insurance Act” „means ` the, Insui- 

ance Act,’ 1938; ° 

(e) < ‘tisurer” méaris an’ insurer, as de- 
fined “in the Insurance’ ‘Act,, ‘who carries on 
general ‘insurance -biisinéss in‘ `. India; * and 
includes än“ insurer whose registration under 
that Act “has not remained w holly cancelled 
for -a period” of~ ‘six _ months” immediately 


‘before : the. appointed dav,” but“ does not ia- ` 


clude: the’ “Life ` Insurance’ ‘Corporation , of 
India ¢stablished’ under the” Life, Insurance `, 
Corporation ! ‘Act, 1956, òr ‘any Staté Gov- 
èmmeėnt which’ _carties on general insurance - 
busiziess; 


BOR “iotiied. ordear. "means : an, order 


“hotified | in’ the Official Gazette; - 


dg)“ rescribed”. means. Prescribed ,. by 
Tales made ünder this Act? 

‘(h): “undertaking”, -in relation ‘to. an. ïn- 
surer incorporated ‘outside. India, meaiis the 


undertaking ‘of that’ insurer in India; 


(i) wotds* and expressions “used ‘herein 
but .not defied, and défined in the Insur- 
‘ance “Act, have the Bie aes 
assigned . to them iú that A ae 


3. “Management. . of. ARN 


- vest in ‘Governmént:- on: :'commencement:.* be 


this Act.— (1) On and .from the appointed 
` day;:: ‘management. ‘of, tHe undertakings of 
all insurers‘ shall vest in the Central ’.Gov- 
emment, . and, . pending: the appointment of 
ee Custodian: for: the undertaking -of any in- 


surer, the persons in charge of the :.manage- 


ment ‘of: such . undertaking- immediately be- 


-fore .the’ appointed: day shall on and from 


the -appointed: day, : in charge-.of the 
management of: the- nbartalt for and. on 
behalf:.ofthe Central Government;. and-:the 
management of- the undertaking ‘of the- in- 
surer: shall -be carried on by them subject 
to the provisions: contained in sub-sections ` 
(8) and °(5) :and:..to. ‘such «/further directions, _ ; 
if any, as’ the Central Government .. may, 


1971 


give to them by notice addressed anc sent 
to the principal’ officer of the insurer. - 

(2) Any contract, whether expres= — or 
implied, providing for the management of 
fhe undertaking of an insurer, made before 
the appointed- day between the insure- ‘and 
any person in charge of the management of 
such undertaking immediately before the 
appointed day, shall be deemed to have 
terminated on the appointed day. 

(8). No insurer: shall, without -the pre- 
vious approval of the person specifiec “by 
the Central ‘Government in this behalf in 
respect of that insurer (hereinafter rezerred 
to as the “authorised person”)— 

(a) máke any payment or granz any 
loan ctherwise than in accordance with the 
normal practice observed by him in. respect 
of such matters immediately . before the 
appointed day; . faa Be 

(b) incur any expenditure from the 


‘assets appertaining to the undertaking >ther- 


wise than for the purpcse of making rou- 
tine payments of salaries or commissicns to 


- employees; insurance agents or, for the pur- 


pose of meeting the routine day. to dey ex- 
penditure; . i SE , 

(c) transfer or otherwise dispose cf any 
such assets or create any charge, hypothe- 
cation, lien or other encumbrance th=reon; 

(d) invest in any manner . any moneys 
forming part of such assets; 

(ey acquire any immovable, pre 
out of any moneys forming part of su 
assets; | . f 

(f) enter into any coatract of service or 
agency, whether expressly | or by implica- 
tion, for purposes connected wholly’ or part- 
ly- with the undertaking or vary the terms 
and conditions of any such contract subsist- 
ing on the appointed day; j 
i (g) enter into any ‘other transacticn re- 
lating to the undertaking of the imsurer 
other than a‘ contract relating to the trans- 
action of general insurance business or vary 
the terms 'and conditions of any agreement 
relating to any such transaction subsisting at 
the commencement of this - Act. ae 

(4) The approval of the authorised 
erson may be given either generally in re- 

tion to certain classes of transactions of 

the insurer or specially in relation to any of 
his transactions. 2 coal 

(5) Every insurer shall deposit all se- 
curities dnd documents of title to ary as- 
sets appertaining to the undertaking im any 
Scheduled Bank or Nationalised Bank in 
which the insurer had an` account inme- 
diately’ before the appointed day or in any 
branch of the State "Bank in the place where 
the head office or the principal office cf the 
insurer is situated or, where. there s no 
branch of the State -Bank ‘in such place, the 
nearest branch of the State Bank; and no 
such security or document. -shall be with- 
drawn ‘trom the Scheduled Bank, the 
Nationalised Bank or the State. Bank,. 2s the 
case may be, except with the permission of 
the authorised . person: sae Ss : 
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Provided that- nothing contained in this 
sub-section shall apply to any. security or 
document of title kept in trust ‘with an OM- 
cial Trustee in pursuance of the articles of 
association of an insurer unless the Central 
Government, by notified order, otherwise 
directs, - F 7 


Explanation In this sub-section,— 

- (a) “Scheduled” Bank” means a bank 
included for the time being in the Second 
ae to the Reserve Bank cof India Act, 

(b) “State Bank” means the State Bank 
of India constituted. under the State Bank 
of India’ Act, 1955: f : 


(c) “Nationalised Bank” means a corres- i 


ponding new bank as defined in the Bank- 
ing, Companies (Acquisition and Transfer of 
Undertakings) Act, 1970; 

. (6) Every -insurer shall deliver forthwith 
to the person specified in this behalf by the 
Central Government in respect of that in- 
surer the following documents, namely:— 

(a)-the minutes book or any other book 
in India containing all resolutions up to the 
appointed day of the persons in charge of 
the management of the undertaking before 
the appointed day; ` 
. b) the current cheque books relatin 
to ‘the undertaking which are at the hea 
office or the principal office -of the insurer; 

(c) all registers or other bcoks contain- 
ing particulars relating to the investment of 
any moneys appertaining to the undertaking 
including investments ‘on mertgaged proper- 
ties and all loans . granted and advances 
made; : ah 
~~ (d). all brokers’ notes oc certificates in 
the possession of the insurer in respect of 
any orders for the investment of any moneys 
appertaining to -the undertaking. 

(7) Without’ prejudice to the generality 
of the powers conferred‘ by _sub-section (1) 
and to ‘the provisions contained in sub-sec- 
tions. (83), (5) and (6), any diréction issued 
under ‘sub-section (1) may- require the per- 
sons in charge of the: management of the 


undertaking of an insurer under this Act to 
furnish to the Central Government or to 
the authorised person such  returis, state- 


ments and other information relating to the 
undertaking as may be mertioned in the 
direction. i i 

(8), The persons in charge 
management of the undertaking of an in- 
surer under this Act shall be entitled to 
such remuneration, whether by way of al 
lowance or salary or perquisites as the Cen- 
tral Goverriment may fix; and any stich per- 
son may, by ‘giving one month’s notice in 
writing -to the Central Government ,of his 
intention so to do, relinquish charge .of the 
management of. the undertaking. © 

4. Power of Central Government to 
appoint Custodians ‘to ‘take over the manage- 
ment of -the.undertaking of the insurer.— 
(1) The Central Governmént may, as soon 


as it is convenient administratively so to do, - 


of the i 


= (5) The, Custodian” 
` dosing: the pleasure of, the’ Central Govern: 


a Administrator 


the undertakin 


‘Custodian as to` his 


‘under’: su 


appoi any, erson as Custodian’ for the 
purpose -of ny gr over ‘the, management : of 
g of an. insurer: and the -per-. 
son. so:appointed shall carry on the manage- 
ment of' the undertaking: of..the insurer for ` 


. and on: behalf. of. the Central. Government: . 


~ (2) On the appointment of a Custodian ` 
under sub-section (1), the charge. of: manage- 
ment of the. mae g of the insurer. shall 
vest in him and all Fer hs in charge- -of, the 
management of suc g.. imme- 
diately before. aa ap season shall cease: 
to be in“ charge-of such. “management and 
shall be bound to. deliver to ;.the- Custodian. 


.- all. books of, account, registers „or -other do- 
-cuments ‘in., their custody > 
undertaking of -the insurer. 


“relating to fie 


= (8) Nothing ` contained ` in’ Eee ee 


‘tions: (8),- (5) and © of om 8 shall ap-" 
lar ae of manage- - 


ply to any insurer th 


ment ‘of whose’ ‘mndlertaking as ‘been ‘taken 


Overby thé Custodiati, but he Central Gov- 


ernmént ‘may issue such” directions, - tothe 
joweis and, duties .as it 
deems desitable in 
case, and the Custodian miay apply to the 
Central Government ‘at any ‘time ‘for instruc- 


_ tions as to the manner in which ‘he shall. con- 


duct the management of the undertaking of 


‘the insurer or in relation ‘to ‘any matter: ariš- ; 


ing in thé course of such managemént. - 
` (4) The ‘Custodian ‘ shall ~ „receive, from 


the funds of the ‘undertaking for the charge _ : 


of” fnapagement of which- he is’ appointed 
-section ` (1). such remuneration as- 


the Central’ ‘Government may. 2 


- shall. hold e 


ment. re 


5 Pors £. Custodian « institute’ 


| proceedings, etc. The. Cutie may, in” 


relation to the -undertaking,, . of any insurer. 
the charge of management “of | which ` has 
been taken over by. him, exercise—. . - 

(a) all or. any..of the powers’ whick ‘the 
Controller “of Insurance. may exercise - -under. 
eae 106 or. Section’ 107 of the Insurance 
“Act; 

-(b). all ór any oÉ the. “powers. under ` Sec- 


tion’ 52B, Section” 52BB,. Section 52C or Sec- 


tion 52D: of „the. Insurance Act which an 
åppõintėd: under Section: 52A . 

of, that -Act Bari have exercised in relation 

to- life insurance biisiness of an insurer. : 


- 6. Payment ` af _ compensation =~) `- 
Every. insurer shall -be-.given: by.-the Centr 

Government compensation. for, the- vesting: in. 
it, under Section 8, -of -the leaps lege -of 


the undertaking .of the “insurer. < 
(2) For eve ay 

management: -of..the- -undertaking of the. in: 

surer remains: .vésted in: the Céntral Govern- 

ment,. the amount: of - goupensation re referred 


- to.in sub-section 1 shall. bes song 


(A). in the case of:an insurer ech “ta” 


3 E clause (b),- of. sub-section ` (9) .of. Section: 2: 


Insurance. A 


_: The: General Insurancé,. eten. Act; -1971 


e ‘ circumstances ‘of the | 


taking “afan ‘insurér 


“he shall ‘be punishable 
„or with: fine 


month: during which’ the: i 


CES ter p 


ALR 

(i) where -the insurer has - declared a 
dividend during at least, one....of the- three 
calendar’ years 1967,. 1968 and 1969,— : 

{a) a sum Gaal to. one:twelfth . of. the 
annual average the three years) of. ‘the 
. amount: distrib died nto shareholders ‘as 


: dividend; or: 
€ antes . two-and-a-half 


.. (b)-a. sum 
rupees:for every. Oa “rupees or’ -part 


.thereof of. the net premium. income. of the 


undertaking of insurer’ during” the’ year: -1969, 
whichever is greatér; - > + 

. (ii) in any .other case,, a ‘sum: equal’ to 
two-and-half -mmpeees for ` cevery > thousand 


. rupees. or part, thereof.. of ‘the. ‘net ‘premium 
Tne, of the DE 


of. fe insurer 
hiring ‘the’ year. 1969; 

- (B)*in «the case: ofan insurer. etenel 
to’ in élausé (a) of. sub-section (9) of -Sec.° 2 
of thè Insurance- Act, a sum equal to two- 
and-a-half: rupees for every. thousand’: rupees 
or, part thereof of the net, ‘premium income 


of . the aindertaking of. ‘the ‘insurer in Tapia a: x 


during the year 1969. ` 


Te Compensation how: 


(1) The ‘compensation: referred “to. in. Sec- 


.tion 6 shall be paid by the Central ` -Govern- 


ment in cash” to’ every’ insurer. 

-0 (2) The’ compensation received” ‘by an 
insurer under Section 6. shall ‘be dealt with 
by him in such’ manner. as miy be presorib- 


8. ` Penalties: — rE any person—` `.. 
~ (a) fails‘ to deliver to the’ “Custodian any 
books of account, r m or. any, other do- 
cuments in -his custody. relating. to” the under- 
-iù . respect 
management of © which - : the “Custodian has: 
sn appointed, or, |. 
(b) retains any.. 
surer, appertaining to t 
insurer, Or: - 


-(c). fails to a. vit the - “provisions 
contained:'in :- sub-section .(3) - or: sub-sece 


ropert 4 oF suh in- 
e un lertaking . of the 


„tion: (5) or’ sub-section’ (6) of ‘Section’ 8, or 


(d): fails to -comply. with any ‘directions 


“ sued under: sub-section. ay or sub-sec. (7 


of Section 8; : 

with imprisonment 
for ‘a term’ which: may- extend to six months, 
` which : may „extend. to one 
Wound rupees, or with both. 


"9. ‘Insurer not to’ be. wound: “up. by 


Cout—, No -proceeding for the winding up- - 


. o£ ‘ani’ insurer, :‘the . manageinent : ‘of: whose 
_ undertaking” has vested in the ` Central -Gov- 
` ernment, under this’ Act, or for the appoint- - 
ment of. 2. Receiver “in. respect of such Bi 

ness,, shall. lie ` in. any, Cor 


"10. ° Exclusion: of , time. of “Act. i. come - 
puting period of imitation — In: computing 
the period --of limitation“ prescribed by. vany . 


Jaw- for the time-being in-force for any suit 


or ‘application ‘against any pérson ‘by an in- 


surer “in -respect of any “matter arising’ out of- -- 


which this oo 


his -undertaking; the.:time during. 
Act- is in force shall ‘be exchi ed: » 


“tò ‘be: pales a 


‘of the 


Disk Ps 


yal 


11. Effect of Act on other ‘lews.— 
The provisions of this ` Act -shall have effect 
notwithstandin; anything inconsistent there- 
with santa in. anyother. law fcr the 
time being in. force or- in. any instrament 
having effect. by: virtue of ‘any law othar 
than this. Act. : - 


- Delegation - of. powers.— ‘The 
Central. Government may. by : notified order; 
direct that-all-or any of the . powers exer- 
cisable. by. it under this Act, may ako 
exercised by any, such. person. as may- ‘be 
- specified in the order. ‘ 


- 18. Protection of action taken tinder 
this Act— (1) No ‘suit, prosecution or other 

legal proceeding shall lie against any Custo- 
i n or authorised person in respect ol any- 
thing which isin good faith done or intend- 
ed to be-done under 'this Acte ~ 


i (2). No suit or other legal proceeditig 
shall lie against the Central Government or 
any Custodian or authorised person fcr any 
damage caused or likely to be caused by 
* anything which is in good faith done or in- 
tended to be done: “under tbis- Act. ; 


a 14. New certificate of SEEN 
not to be issued-— Nothwithstanding the 
provisions of Section 3 of the Insarance 
Act, the Controller’ of Insurance shal. not, 
after’ the appointed day;-issue any new cer- 
tificate of registration wader : that secton , „to 
any person.” k 


.. 15. Act where not to ree Noth- 
ing contained in this Act ‘shall apply +0— 
(a) any’ insurer whose -business is being 
voluntarily wound up or is Bane wouid up 
by a Court; 
` (b) any insurer to- ioa the. raraos 
Act does. not apply by reason of the provi- 
sions contained in Section 2E thereof; 
(c) the Calcutta Hospital and ‘Nursing 
Home Benefit Association, Limited;: . 
- (d) the; Export - Credit Guarantee Cor- 
poration: ~ 
5 (e) the Deposit Insurance Scheme; 
(f) any scheme. of--insurancè which 
might, be exempted by the Central. Gwem: 


ment, relating. to— Bu fa Jeng 


i) crop and cattle, 
(ii) war risks, 
_ (iii) emergency risks; ` : 
(g) general ‘insurance aea ‘cavjied 
on by a State Government or by the Life 
Insurance Corporation of India. a 


"16. Power to make rules. — aj 
Central Government may, by notificafon in 
the Official Gazette, make rules to cary out 
the provisions of this Act. 

(2) In particular, and. without prejudice 
. to the generality ‘of the foregoing power, 
such rules may provide for all or any bf the 
following matters, namely:— 

(a) the form and manner 


books of account appertaining 
takings shall be 


to ander- 
maintained by insurers; 


The Appropriation (Rlys) No...2--Act, 1971 


. 6-1971. 


The Ji 
' on 28-6-1971. 


in which ` 
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(b) the manner: in’ which aii com} pa 
sation’ payable under this Act- sabe 
with by an insurer; . 


(c) the circumstances in which the re- 
muneration payable to persons in charge off 
the. management of the undertaking of an 
insurer underthis Act or to Custodians shall 


- be met., by -the Central Sorama whe- 


ther wholly or in part; 


(d) any: other matter which is required 
to ‘be, or may be; prescribed. 


17. Repeal and savings.— Q) The 
General Insurance (Emergenc Provisions} 
Ordinance, 1971, is hereby. repealed. 


(2) Notwithstanding such repeal, any- 

thing -done or ‘any action taken (including 
any direction give and: orders and rules 
made) under the said ‘Ordinance `- shall be 
deemed to have been done or taken under 
the conrenonding provisions of this Act. 





_ THE MANIPUR APPROPRIATION 
E © (NO. 2) ACT, 1971 
_ -~ (Act No. 18 of 1971)° 
i i (149th June, 1971) 
An Act to authorise payment and ap- 
propriation of certain sums from ‘and. out of 
the Consolidated Fund, of the Union terri- 


tory. of Manipur or the service of the finan- 
cial year 1971-72. i 


.__ (The text of- the -Act is omitted.) 


Received the assent of the President.on 19- 
Act. -published in Gaz. of. India; ` 
19-6-1971, Pt. Pi- Sec. 1, Ext, p.-165; For 
Statement of Objects and Reasons, see Gaz. 
of ie 11-6-1971, Pt See 2, Ext 








THE AEI ROE ON (RAILWAYS) 
“No. 27 ACT, 1971 -> 


ee) No. 19 of 1971)° 
23rd June, 1971) 


ye ‘Act. to-. authorise payment and -ap- 
propriation of certain sums -from and out of 
the Consolidated Fund of Indie for the ser- 


‘vice, of, the financial year “197 ache for the 
_ purposes of Railways. 


. (The: text.:of the Act is omitted.). 


of the. President 

Act published. in Gaz. of 

India; 24-6-1971, Pt. Ii-Sec. 1, Ext. p. 173.- 
For Statement of Objects and: Réasons, see 

par ae Indias o 1971, Pte TES. 2, Ext. 
. S1 3 





~ Received. the assent 
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THE. BENGAL FINANCE- (SALES. TAX) 
; (DELHI VALIDATION -OF : APPOINT- — 
. MENTS AND PROCEEDINGS) , 

Co co SAGT, 1971 o . 
* (Act No. 20° of 1971)° A P, 
“(2rd June, 1971) 


An. Act. to validate. appointments of 

' certain officers under. the Bengal ‘Finance 

(Sales , Tax) Act, 1941, as in force in the 

` union territory of, Delhi’ and to. validate. pro- 

_ ceedings taken ‘by such officers under that 
Act and the Central Sales Tax Act, 1956. 


. . .BE it enacted . by Parliament ‘in the - 
Twenty-second Year = of the : oe of 
as follows:-— 


- Short title This: Act. may be call- 
ed THE BENGAL. FINANCE 
TAX). (DELHI VALIDATION OF -AP- 
POINTMENTS AND:. PROCEEDING?) 
ACT,. 1971. > me ee 


2. Definitions— In: this Act,— 


(a) “Administrator” means the adminis- 
trator -of the Union Territory of Delhi ap- 
pointed by the President under Article 239 
DE the Constitution; 


b) “appointment” 


(a) Commissioner- of Sales. Tax; or 


means ` ` appointment 


! (b) Additional.. Commissioner of pales 
: Tax; or >: santa 32 
(c) Deputy Commissionér o Sales Tax; 
or 
(d) -Assistant - . Commissioner: _ OF Sales 
Tax; or -- = E 
(e): Sales Tax: Officer; or ve, 


` (f) “Assistant Sales Tax Officers. or 
ext g) Inspector. oe ; 4 í 
og Validation” E reeds assess- 
ments, etc.— Notwithstanding anything 
contained in any judgment, decree or order 
of any court, tribunal or other authority, — 


-(a). no ‘appointment. of, any person .made 
e purporting to 

r the purposes of the Bengal Finance 
(Sales Tax) ‘Act, 1941, as“in force in the 
Union Territory , of Delhi (hereinafter refer- 
red to_as the principal Act) before the com- 
mencément of this Act shall be deemed. to 
be illegal -ot invalid or ever to have been 


ilegal or-invalid’ merely on the’ ground that: . 


such appointment was- not made ‘in. accord- 
ance with the provisions of Section 8 of the - 

. principal Act or on: the ground that such 
appointment was not -made. under that sec-.- 
tidn: or’ on both’ those: grounds; and 


(b) no. assessment, ze-assessment, Jevy 


òr col collection of any tax made or purporting 





~ Received . ‘the -assent of the ` ' President, Š 


on 23-6-1971. Act published in Gaz. of 
India; 246-197], Pt. U[-Sec. 1,. Ext. 
P. 169. For the ‘Statement of „Objects and 
Reasons, see Gaz. of.India; ‘8-6-1971, 
we ITI-S.2, Ext. P. 268. a 


The’ Bengal Finance (S.. T.), vete., Act, 1971 


(SALES `- 


have -been made under ‘or. 


A.LR. 


fo have been made under the principal Act 
or, under - the, Central -Sales. Tax Act, 1956, 
es the case may be, before the~commence- 
ment of this Act and. no jurisdiction exer- 
cised, no.order made and no-other act or 
proceeding or thing done or taken by, or be- 
fore, a person referred to incl, (a) in re- 
lation to such assessment, re-assessment, 
lvy or collection shall be’ deemed: ‘to be 
illegal or invalid or`ever to -have been ille- 
gal or invalid merely .on the ground that 
Such furisdicticn: was: exercised or such order 
had been :made’ or such’ other act or- pro- 
‘ceeding or thing had been done or- taken 
by, or before, a person whose appointment 
was” Dot’ made -inaccordanéé with or. under 
the ` provisions “of Section 8 of the principal . 
act, and _accordingly— * ener 


- (i) all - appointments made or Snort 
ig to have bean’ made under or: for the pur- 
poses of the. principal, Act before the- com- . 
mencement of this. Act shall, for all pur-_ 
poses, be deemed to, be, and to have been, 
Dade” in ‘accordance ‘ with law; 


(ii) the jurisdiction > exercised, * Orders 


ade and all other.. acts,- proceedings or 
tangs done or taken by the Administrator 

by. a. person. -whose appointment 
Fad ae =- made as aforesaid: or 


- ky. any other officer of Government -or by 
aay tribunal or other authority in connection 
with the said appointments or in connection 
with the assessment, re-assessment; levy or 
collection of tax under the principal .Act-or 
under the Central Sales Tax Act, 1956, as 
the ¢ase may be, shall, for all purposes, be 
E€eemed -to be and to have been exercised, 
rae déne.. or, taken. ins. areordance: „with 

w; an ; 


(iii) no ` suit or dher propecia shall 
ke’ maintained or continued in’ any Court or 
Eefore any trikunal or other: ‘authority what- 
sever on the ground ‘that any’ such appoint- 
ment was illegal- or- invalid’: or any such 
‘jurisdiction, order or. ‘other act, ‘proceeding 
oO thing was~ not exercised, made,- done or 
taken in accordance with Jaw. s i 


: i -Rep eal and- -saving.-— (1): The Ben- 
pal Findaee’ (Sales Tax) (Delhi Validation . of 
-£ppointments and Proceedings) Ordinance, 
137], is hereby repealed. - 


(2) Notwithstanding ._ such -. ' repeal, : "anye 7 

ing done or nae action taken. under the 
said Ordinance shall ` .deemed: to- have 
been done or taken under this Act, asif 
pe Act -had commenced on the 18th day 
of May, 1971. 
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ee COLD: (CONTROL) AMENDMENT 
- ACT, 1971 


tht Ho 21° of 1971)° 
(24th | June, 1971) 


‘An A ct farther to pmnead. the ‘Gold 
(Contrel) ee 1968. 


BE it enacted ` by ‘Parliament fia the 
Twenty-second -Year. of- the shone: of 
India| as follows:— ; 


ie “Short title and ` comimericement.— 
a ‘This Act may be called “THE COLD 
E NTROL) AMENDMENT ACT,” 1971. 


` (2) It shall ‘be ‘deemed’ ‘to have. come 
into force on. the 20th - a of May, B7. 


2. Amendment of Section 1. in 
Section 71 of the Gold (Control) Act, -1968 
(hereinafter - referred | to as the = princip: 
Act),—~ Y 

(i) for sub-section (2),. the followin 
sub- section shall be, and shall be’ Pema 


- ways to have been substituted, cance z 


“(1) Any gold’ in respect’ of whick any 
provision ‘of ‘tbis Act or ahy-~ rule or order 
made thereunder: has been; or is beirg, ‘or 
is pee to be, - contravened, ": together 
with any package, covering or receptarle in 
hich a gol is Toad, all be Hable to 


` confiscation: ` 


` Provided that -where it is ; éstabliskea” tó 
the satisfaction of the. officer: adjudging- thé 
confiscation that such gold `, or other thing 
belongs to ‘a person’ ‘other’ ‘than the’ person 
who has, by any*act or omission; ‘rémdered 
it ‘liable to ‘contiscation, an such ect’ or 
omission was’ without the knowledge: or con- 
nivance of the person to whom it -belongs, 
it shall‘ not-be ordered to be ‘confiscated but 
such other action, as is authorised b~ this 
ae may be taken against the persor who 
has, -by such act-or- “omission, - " rendé-ed it 
liable to confiscation”; 


(ii) for sub-sections ob 
following | sub-sections sh 
pame yi 

“(2), Whee - any a 


' (8) and w; the 
be substiuted, 


‘covering or 


‘receptacle referred to in sub-section (l: con- 


tains any goods, such contents oes aiso -be 
liable to. confiscation. : 


(8) Where any gold ‘is liable. to ‘confis- 
cation, under, sub-section oe -it shall be so 
liable ` notwithstandin “change in its 
form, and where: su meld is mixed with 
other - goods. in: such..manner that it’ cannot 
be separated from: those other- ` goods,- the 
whole of such goods, inchiding - the -gold, 
shall be liable to confiscation. 


* ` *Received-the assent“ ` of the President 
on 24-6-1971. Act .published in Gaz. .of 
India; 25-6-1971, Pt. U-Sec. 1, Ext. P. 175. 
For Statement: of “Objects and Reasons, = 
Gaz. of India; - 1-6-1971,—Pt. I-S. 2, Ext. 

P 262. 


The Gold’ (Contrcl) Amendment Act, 1971. 
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. (4) On-and from the commencement of 
the Gold (Control): Amendment Act,: 1971, 


-the proviso to sub-section (1 shall also ap- 


ply. to any gold or other. thing which is 
lable to confiscation : ‘under sub- section @) 
or sub-section (8).”. 


_ 8. Amendment . of - Section .73.— In 
Section, 73:,of the principal Act, the .word 
“twice” shall be,. and shall be. deemed al- 
ways to have been, omitted. 


4. - Reopening of- past E E ND 

(1) Where any-;erder made, before the com- 
mencement of this Act, for the confiscation: 
a any. gold or other thing cr giving option 
ae ee fine in lieu thereof is such that it 
d not have been made f the principal 

Ket, as amended by this Act, were in force 
on the date on which” the zaid order was 
made, the officer competent under Sec. 78. 
to’ adjudge such confiscation shall, on an 
application made to him by the person ag- 
grieved by such order, set aside the order of 
confiscation or, as the case may be, the 
order. giving option to. pay fine in lieu of 
confiscation, and also any order imposing 
penalty in addition to’ confiscation or giving - 
option to pay fine in ‘lieu thereof, and make 
a fresh adjudication in’ acco-dance with the 
By this ie of the principal Act, as amended 

ct 


(2): The 


= ower ,referred to in aioe 
tion ` (Í) sh: 


be exercised by the officer 
specified therein in relation to the final 
order of. adjudication of confiscation or 
giving option to. pay fine in lieu thereof or 
final ord any penalty, whether or act such 

er was made.in appeal under S. 80 
or in revision under Section 81 or Sec 
tion 82. : 

(3) Every application iad to. in 
sub-section (1) shall be mace within ninety 
days from the commencemert of this Act or 
within such further. time, not exceeding 
ninety days, ‘as the. officer specified in, that 
sub-section may, on. an eause being 

own, allow. . 


(4) Where, and in so fae as, any “order 
for the confiscation of any . gold or- other 
thing, or, any. option given to pay. fine in lieu 
of, confiscation or imposing- any penalty is 
modified’ or reversed, the officer specified, in 

sub-section (1) shall make an order for 
such refund or- restitntion as the circum- 
stances of thé case may require: 


Provided that :-where the restitution of 
any gold or’ other thing’is not practicable, 
the .said authority shall make an order for 
the payment to the person: to ‘whom such 
restitution is to be made, the market value 
of such gold or other: thing, as on’ the date 
on. which the fresh adjudication is made. - 


(5) Nothing in this section shall apply 
to any ‘confiscation ` made, option given to 


‘pay fine in lieu of confiscetion, or penalty 


imposed under Part XII-A. of the Defence 


of India Rules, 1962. 


- Tadia as follows: : LONE, 
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_ fine. levied -under . 


made | sander. 


-under the corresponding 
tu Ae con) Aee 1968 


< tion 5 of the principal Act, the words < . 
to the Deputy . Chairnian j ; and, the. Deputy ` 
‘Speaker a sumptuary ‘ 


5. Validation.— Notwithstanding any 
judgment, decree or order... of ‘any Court, 
any co 
the Gold . 
1968, -before the commencement of. 
shall, in so far as it is not inconsistent with 
the provisions of this Act, be deemed to 
have’ been made. meses or levied in ac- 
cordance ~ with ` provisions ; “of the’ Gold 


I oaol ~Ach: 1968, as’ ‘amended ae 


Repeal and. ‘savings.— .(1)- The ‘Gold 


Kongo) Amendment = Ordinance: 


; hereby: repealed. `. 


(2)- Notwithstanding’ ‘such. erT any- 
thing done, . any action taken or an 
the -said- Ordinance . 
deemed to have been done, taken or made 
provisions. of , thé 

as amended: ‘by 





pa 


THE SALARIES” ‘AND. ALLOWANCES OF 
OFFICERS ‘OF PARLIAMENT (AMEND-. 


MENT) ACT;. 1971: Be 
`` be exercisable by. or under-the. authority of 


Get No.- 22 of 1971)? ae 
“| Gth- June, 1971) 


. An Act- further to amend. the Salaries - 


and Allowances’ ‘of ‘Officers ` : of, -Parliament 
Act, 1953. E 

BE it Ca by | ‘Peitiament ‘in. ‘the 

- ° Twenty-second. Year. oE- the’ Republic” oE 


E ‘Short’ title al Act: may. be Ë 


i ed THE SALARIES AND ALLOWANCES 


OF.. OFFICERS OF 


Ne 
(AMENDMENT) ACTF 1971. 5 


[i 


- Substitutioñ of new séction for. Séc 


- Hoa 3— For Section 8 -óf the Salaries ‘and .- 
- Allowances of: Officers of ‘Parliament ` 


Act, 

1953 (hereinafter*réeférred to“as the ‘princi- 

pal Act), the following . raeno; see ‘be’ ‘subs+ 
tituted,. namely:—~"-.- `- 


_ > "83° Salaries of officers of “Parliament! 
‘ei There ‘shall be-paid . 


Parliament a ‘salary ‘of two’ 
hundred and’ fifty. Fupees. per; mensem.” 





Sesa 


E Amendment of “Section 5 In Sec- 


. allowance ~. 
kondred. and fifty’. ru’ 
be added at the en bel E 





^ Received the assent of . 
ön 24-6-1971. Act. -published „in Gaz. . 
India; 25- 8-1971, Pt II-S. 1; Ext. P 178. 


- For Statement: of Objects and’ ‘Reasons, see 


Gaz." of Tadia,. rac 1971. 


Pt. mS 2, 





The Se: State | ‘Legislature, ete., ‘Rows: 1971 


cation miade. penalty imposed or... 
(Control) eee 


3971: is.. 


order | 


“shall “be - 


- power Of? the ‘State ` "Legi 


-by resolution, pass 
: to :each’’ officer’ of. 
_thoitsand,.- two. ° 

: < period may be comprised 


“and: 
„of two - 

ees Mais mensem” : shall - 
ie aad . Shall be. given effect- to by the President by 


` the Fredi. 
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AL L R 
THE. MYSORE STATE- LEGISLATURE ; 
` DELEGATION OF POWERS) ACT, 1971 
l a No. 23 of 1971)° : 
(26th June, 1971) 
an “Act to confer on the President the 


power :of the: Legislature- -of the State of ` 


Mysore to make laws. - 

-: BE Vit enacted: by Pailiament : in the 
Twenty-second . year. of the 
India as follows:—- 

‘1, Short title—— This: "Act “may “he 
called. THE -MYSORE STATE LEGISLA- 
TURE ELEC AHON OEY POWERS) o 
ACT, 1971: PoR l 


” means the Proclamation issued 


-on the 27th day of March, 1971, under Arti- 


cle 356..of the Constitution, . by the ,Presi- 
dent, and published with the notification of 
the Government of India in ‘the Ministry of - 
Home Affairs No. G.S.R. 457 -of the’ said 


i date. ° 


B : Conferment. on. the’ ‘President of the 
slature <; ‘to ‘make 
laws.— (1) Thé power 6 


has. been declared by the Proclamiation -to 


ae is. ane eraa on--the Presi- 
dent. aad i 


"Provided “that. before” enacting. any, “ich 
‘Act, the President shall, whenever" he consi- 


~- ders it practicable to. do so; consult a. Com- 
. mittee constituted- for the ‘purpose, . consist-. - 


ing. of, forty members. of the House of ‘the 


_ People’ nominated. by the oot and. twen- 
-ty members of the Coun 


_ of States no- 
minated by the Chairman. 

(8). Every. „Act ‘enacted, by the President 
inder” sub-section (2), shall;: as’ soon -as ‘may ` 
be after, enactment, be, Jaid Ț _ before each 


_ House. of ‘Parliament, ' 


(4) Either House $ of "Paslidsbent: ‘may, 

ed within . thirty. days - 

from -thè date on which the. Act has been - 
laid before it under sub-section (8), ‘which 
in ‘ore séssion. or ` 
in two.successive sessions, direct’ any nodi- 
fications- to be made; in the Act and-if the 
modifications’; are -agreed to,. by_ the-jother 


‘House pf. Parliament during -the ‘session in 


which the -Act has beén -so-laid-before it or 
the session, succeeding, such.‘ modifications 


enacting . an. amending. ‘Act. ander _Sub-sec- 


` tion (2): 


; Received - thé “assent ` "EE ‘the President 
on 26-6-1971, . Act’. published in Gaz. of 
India; 28- 6-1971,- Pt -H-Sec: 1, Ext. P.: 179. : 


21 For. Statement of Objects and Tae see - ” 


Gaz. ‘ie aac 14-6-1971, “Pt. Ta Ext. 7 


 Bepublie. of 7 


` Act. “Pro- . 


“the - ‘Legislature a 
-of the State of Mysore to’ make laws, which 


197T ... 


-Provided ‘that- nothing -in this sub-sec- 
tion shall affect the validity of the Act or of 
any action: taken: rounds before it is so 
amended... a. ean : 





THE DELHI SIKH GURDWARAS . 
p (MANAGEMENT) ACT, pi 
_ (Act. No. 2A. „of 1971)° | 
BO, ae (26th. June, 1971) 
An Act to provide for = the better 
management, of. certain :Sikh. Gurdwaras and. 
Gurdwara . property. 
(Text . of the ‘Act not printed) 


“Received the assent of the President 
on 26-6-1971. -Act -published. in Gaz. of 
India; 28-6-1971, Pt: II-S. 1, Ext. P 181. 
For Statement of Objects and Reasons, see 
E i0.. Tiar ian Pt. IES. 2 “Ext. 





THE PUNJAB. APPROPRIATION ` 
' ACT, 1971: ; 

. (Act No. 25 of 1971)° . 
a (28th Junie. 1971) 
An. Act ° to: authorise payment and`-ap- 
propriation of certain sums from and: eut of 
the Consolidated Fund ‘of. the State‘of Pui- 
jab for the. services . of aa financia. year 
1971-72. . - wat 

(Text of the Act is- ömitted.} 


*Received the assent of the 
28-6-1971. Act published in Gaz, of India; 
29-6-1971, Pt. II-S. 1 Ext. “P.° 187. For 
Statement . of Objects and’ Reasons, see Gaz. 
of India; 21-6-1971, Pt. II-S. 2y “Ext. J. 345. 


THE MAINTENANCE OF INTERNAL 
, ‘SECURITY ACT, 1971 > 
(Act No. 26 of _1971)° a 
- ~ Qnd July, 1971) 
` -Àn Act to provide, for detention im cer- 
tain cases for the purpose. | of maintenance 
of internal security and “matters condeçted 
therewith, ; 
BE it enacted o Parliament `n the 
Twenty-second Year . of the “Beputlic of 
dia as follows:— - 


` L Short title and ` extent—‘ (1) This 
Act may be called THE MAINTENANCE 
OF INTERNAL , SECURITY. ACT, 1971]. 
(2) It extends’.to the whole of India 
except the State of Jammu. and Kashmir. 


n2. Definitions In this Act, unless 
the context otherwise requires,— 

(a) “appropriate Government” ‘means, 
as Ta a'detention ` order made ty the 
Central i Government or a. person detained 


~ Received the assent. of a President 
on 2-7-1971. -Act published .- in: Gaz. of 





India, 2-7-1971, Pt. II-S. 1, Ext. po 19. For ' 


Statement of Objects and Reasons, ‘see Gaz: 
of India; 3-6-1971, Pt. II-S. 2, Ext. F. 276. 


1071 Acts? 
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“gon , Gnchuding - a, foreigner) | 
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[Act 26] 17 


under suca order, ‘the Cent-al Covernment, 
and as respects a detention order made by 
a State Government or-by an. officer subor- 
dinate to.a, State Government oras respects 
a person detained. under such. orde the 
State Gov2mment; 

(b) “detention order”. 
made “under Section 3; 

.(c) “foreigner” ‘has the © same meaning 
as. in the Foreigners Act, 1946; 

- (d) “State Government”, in, relation to 

a Union Territory, imeans the administrator 

thereof": f ; 

3. os to Toko orders — detaining ` 
certain : persons.— (1). The .Central Govern- 
ment or the State Government: may, — 

(a) if satisfied with resped, to. any pet- 
that with a view 
from acting in any man- 


„ means , an order 


to preventing him 
ner prejudicial to— 
(i) the defence of India, the. relations of 
India: with foreign powers, or the security 
of India, or- 
(ii): the securi of the State: 
maintenanme* of public order, or `: 
<” (iii) the maintenance of supplies and 
services: essential to` the. community, or 
(b) if satished with respect to any 
foreigner that, with a view to regulating his 
continued presence in. India or with a view 


or the 


to making arrangements for . expulsion 
from India, 
it is necessary so. to do, , „make — an. order 


directing chat such 
@) Any. of the 


. (a) dstrict’ magistrates, . 

(b) additional district magistrates speci- 
aly empowered ‘in this be by the State 
Government, - 

(c) Commissioners of Police, wherever 
they have been appointed,. 
may, if satisfied as provided . Tuh cls. (ii) 
and (iii) cf clause (a) of sub-section (1), exer- 
cise the power conferr e said sub- 
section. 


={8). “When aŭ order is made ünder this 
section. b7 an officer’ mentioned in sub-sec- 
tion (2); ae shall forthwith report ‘the fact 
tothe State Government a which he is 
subordina-e together. with’ grounds on 
which the. order has. been eid and such 
other ‘par-iculars ‘as in his opinion have a 
bearing òa the matter, “and . no such order 
shall remain in’ force for more than twelve 
days -after the making thereof unless in the 
meantime it has been approved by the State 
Government: ` 

Proviled that hee: under Section 8 
the grourds of detention are communicated 
by the anthority making the order after 
five days but not Jater then’ een days 
from. the date of detention, this- sub-section 
shall: app_y subject to -the © modification that 
for the words. “twelve days”; the words 
“twenty-two days” shall be. substituted, 

(4). When any order is- made or approv- 


ed by the. State. Government -under -this sec- ‘ 
tion, the State- Government .. shall,. within 


Rollows be detained. 
ollowing officers, name- 


—_ 
. 
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seven days, report the fact to the Central 
Government together with the- grounds-on 
which the order has been made and such 
‘other particulars as in the opinion of the 


State Government have. a bearing on the 
necessity for the order. . sparia 
‘4, Execution of detention " orders. 


A detention order may be executed at’ any 
place in India in the manner provided’ for 
the execution of warrants - of drrest under 
the Code’ of’ Criminal Procedure, 1898. 


5. Power to regulate place and “eondi- 
tions of. detention.— Every. person’ in res- 
pect. of whom ʻa detention order ‘has been 
made shall be Tiable— er 


` (a) to be detained “in such ike. and 


under such conditions, including conditions 


as to maintenance, discipline -and punish: 
ment for breaches of discipline, as -the ap- 
propriate Government may, i “general . or 


` special- order, specify; and 


(b) to be removed .from: one place of 
detention to another place -of.: detention, 
whether within the same State orin another 
State, by order: of. me appropriate: Cornia; 
ment: 


Provided that 4 no order shall be aaa 
by a State Government under clause (b) for 
the removal of a person from one State to 
another State.except with the ‘consent of 
the Government. “of that’ other State. : 


6. Detention orders- not to. be. invalid 


or inoperative on certain grounds.— No de- 
tention order shall be ee or: mopem 
merely. by reason— _ _ 


- (a) that the “person to ‘Ba . detained 
thereunder is outside the limits of the terri- 
torial jurisdiction of- the Government or of- 
cər making the order,: or 3 


(b) that.. the place. ‘of detention of. such 
person is outside. the said limits, 


7. Powers in relation to absconding 
persons.— (1) If the Central Government or 
the State Government or an officer specified 
in sub-section-(2) of Section 8, as . the case 
ey be, has reason to believe that ‘a person 

im respect of whom a detention order has 
been made has absconded or is concealing 
himself so that*the’ order cannot be execut- 
ed, that Government or officer may— 


(a) make a report in writing of the fact 
to a Presidency: Magistrate ora Magistrate 
of the first class having jurisdicticn in thé 
place where the said person ordinarily re- 
sides; and thereupon the provisions of Sec- 
tions 87, 88 and 89 of the Code of Criminal 
Procedure, 1898, shall apply in respect of 
the said person and his property as if the 
order directing that he be detained were a 
warrant issued by’ the Magistrate; 

(b) by order notified ` in the Official 
Gazette direct the said. person to appear be- 
fore such officer, at such place an a within 
such period as may ~be specified- in the 


The Maintenance of I. 3. Act, 1971 


A.L R. 
order; and if the said person fails to comply 
with such . direction. ` he shall; unless he 
proves. that it was..not possible for him to 
comply therewith and that he had, within 
the period specified in the. order, informed 
the officer mentioned in the order of, the 
»eason which rendered compliance therewith 
impossible and of his whereabouts, be 
punishable with imprisonment ` for a term 
which may extend to one year or with fine 
er with: both. 

(2) ‘Notwithstanding ‘eof contained 
in the Code of Criminal Procedure, “1898, 
every offence under clausé (b) of sub- -SeC- 
tion . (1). shall be cognizable. ; 


8... Grounds of -order of detention Aus 
be disclosed to persons’ affected . by thi 
crder.— (1) When a- person is detained in 
pursuance of a detention order,. the autho- 
rity making the order shall, as soon as may 
te, but ordinarily not later than five days 
and in -exceptional circumstances and for 
reasons to be recorded in writing, nct later 
tan fifteen days; from the date of deten- 
ton, communicate to’ him the grounds on 
which the order has been made and shall 
afford -him the earliest opportunity of mak- 
ing-a representation against the order to- the 
appropriate Govemment. 

- (2) Nothing in sub-section (1). shall re- 
cuire the authoritv to disclose facts which 
ii considers;to be „against the public interest 
t> disclose. - 


9. Covstitution. of Advisory ` ‘Boards.— 
(1) The Central Government and each State 
Government shall, whenever. necessary, 
constitute ‘one or more Advisory Boards | for 
the purposes of this Act. 

(2) Every such Board shall consist of 
three „persons who are, or, have been, or are 
qualified to be appointed as, Judges of a 
High Court, and such persons shall be ap- 
pointed by the Central Government or the 
State Government, as the case may be. 

` (8) The appropriate Government shall 
SDO one of the members“of the Advisory 
Eoard who is, or has béen, a Judge of a 
Eigh Court to be its Chairman, and in the 
case -of a’ Union: Territory the . appointment 
tw. the Advisory Board, of any person who 
is a Judge of the High Court of a State shall 
be with the previous approval of the State 
Government concerned, 


"10: Reference- to Advisory Boards — 
Save as otherwise expressly provided in this 
Act, in ‘every case where a detention order 
as been made under this Act, the appro- 
priate Government. shall, within ‘thirty days 
from the date of detention under the order, 
eo before the Advisory Board constituted, 

it under Section 9 the grounds on which 
the order. has been made and the represen- 
tation, if any, made by the person affected 
by the order, and in case where the order 
has been made by an officer, also the report 
by Ea officer under sub: section (8). of. Sec- 
ton 


1971- 


~IL -Procedure of- Advisory Boacds.— 
(1) The Advisory Board shall, after corsider- 
ing the materials placéd before it and, after 
calli g for such ther information as it 
may deem nécessary from the appropriate 
Government or from any person calle] for 
the. purpose through” the. appropriate -Gov- 
ernment or from the person concerned,. and 
if, in any particular „case, it considars. it 
essential so to do or if the person. comcern- 
ed desires to be heard, after hearing him 
in person; submit ‘its report > tothe eppro- 
priate Government within ten weeks from 
the date of detention. 9 © 9°. , 
---/(2) The report ‘of ‘the Advisory Board 
shall spécify in a separate part. therecf the 
opinion of.-the Advisory. Board “as” to, whe- 
ther or not’ there is sufficient cause for; the 
detention of the person concerned. Bie 
(8) When there is.a difference of opin- 
ion among the members forming the Ad- 
visory- Board, -the` opinion .of .the majorty of 
such members shall be: deemed to bs the 
opinion of the Board. © . | 
k (4) Nothing in this section shall entitle 
any. person against whom a detention order 
has been made to appear by any. legal prac- 
titioner’.in any matter connected with, the 
reference to the Advisořv Board, and the 
proceedings of the Advisory” Board ard. its 
report, excepting that part of the report in 
which the opinion of the Advisory Board is 
specified,” shall: be: sconfidential.. a 
i’. 12-. Action upon the, -report of Advi- 
sory Board. (1) In. any.-case „where the 
Advisory Board has reported that ‘there is in 
its opinion sufficient cause for the detention 
of a person; the appropriate .Govermment 
may confirm the detention order anc- con- 
tinue the detention of the person concerned 
for such period as it thinks fit. 
(2) In any case where the Advisory 
Board: has-reported that there-is in-its cpin- 
ion no sufficient cause for: the detention of 
the person concerned, the appropriate Gov- 
ernment shall ‘révoke ` the asin order 
an cause: the: person to be released forth- 
Wiin, 


+ +18. - Maximum- period: of: detenton.—= 
The maximum:period for which: any. person 
may be. detained in pursuance. of any deten- 
tion order -which has been confirmed ander 
Section T2 ‘shall be twelve: months ‘from the 
date of detentiof#? 7 7 707 0U 
> -Provided that i ‘nothing ` contained in 
this ‘section, shall affect the .. power’ cE the 
appropriate Government .żo. révoke or nodi: 
fy the detention -order ät any earlier time.’ -. 

l4. Revocation of detention ord2rs.—: 
(1) Without prejudice tc the provisioas of 
. Section 21 of the General Clauses Act, 
1887. a detention order may, at any time, 
be revoked or modified—' ` 

(a) notwithstanding..that the ordez has 
been made by an-~oflicer mentioned in sub- 
section (2) of Section S, by the State Gov- 
ernment to which that officer is subordinate 
or by the Central Government; 
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.(b). notwithstanding that the order has 
been. made by-a-State Government ‘or by 
the Central: Government,-.- - _ _; 

(2): The .revocation or éxpiry of a de- 
tention order shall not bar .the making of a 
fresh detention order under -Section 3 against 
the same person in any case. where- fresh 
facts have arisen after -the date.of revoca- 
tion or expiry on which. the Central Govern- 
ment. or a, State Government or. .an officer, 
as the case may be, is satisfied =hat.such an 
order: should be made. GSE ga 

_ 15. Temporary release of ‘persons de- 
tained.— (1) The appropriste Government 
may, at. any time, direct that any person 
detaitied in’ pursuance of.a detention “order 
may. be.released for any specified period 
either ` without conditions or’ upon such, con- 
ditions specified _in the’ direction, as that per- 
son’accépts;. and may, at, any time, cancel 
his: release. 0 Vs i50 00 Ea 
>- (2) In directing the release of any per- 
son ‘under sub-section (1); “the ‘appropriate 
Government may require: “him to enter into 
a bond with or without sureties for the due 
observance of the conditions ‘specified in the 
diréction?: RE ~ ste 
-' (3) Any*-person~-réleased under sub-sec- 
tion (1) shall surrender himself’ at’ the, time 
and placè; and to the ‘authority, specified in 
the order. ditectirig his release or cancelling 
his'release,'as the case may be. ~~ `- 
_.. (4) If any person fails’ without sufficient 
cause to surrender himself ` in ‘the manner 
specified’ in sub-section. - (8);. he shall be 
punishable with’ imprisonment’ fora, term 
which may extend “to two years, or with 
fine, or with both. > =. G0, : 

* ~(5) If any person released under sub- 
section .(1) fails to fulfil: any of the ‘condi- 
tions imposed. upon him under the said sub- 
section’ or in the bond entered into’ by him, 
the bond shall be detlared to be. forfeited 
and’ any person ` bound thereby shall be 
liable to"pay the penalty thereof.’ . `) 
v «i: 16... Protection. of..action .takensin good 
faith.—,No suit or-.other legal.proceéding 
shall: lie against. the::Central - Government 
or a State Government, and no suit, prdse- 
cution or other. legal_proceeding shall lie 
against. any-‘person, for: anything: “in good 
faith done or intended to’ be done in pursu- 
ance of this Act.: se 00 za 
-/ °17.~ Duration of detention in certain 
cases of foreigners.—.(1) Notwithstanding 
anything „contained in this Act, any., foreig- 
ner in respect: of. whom- an ; order of .deten- 
tion has’ beed made. under. this. Act ‘may. be 
detairied” without obtaining ‘the opinion’: of 
the Advisory Board for a period longer than 
three_ months, but “not exceeding two years 
from: the date :of his. detention, in any of 
the following classes:of cases or under. any 
of. the.-following circuinstances, .namely:— ` 

z (a) where. such.-foreigner - enters: or at- 
‘tempts. to. enter,the ‘territory .of India, or is 
found thereii. with arms, ammunition. or 
explosives, or Bn hath oo 





a 18 shall have * ‘feet su 
a medifications, | 


For Statement of Ge -and= Reasons, see. 


. shall be’ ‘substituted 


í 1971, ïs hereby repealed" 
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* (b) where such»: foreigner. enters or 
attempts“ to:enter-a notified: area or- is. found 
therein in contravention: of-Sectidn 3- of the 
Criminal . Law: Amendment Act, 1961; ‘or 

-(c) where such cae er . enters or at- 
tempts to enter; the local limits or is- found 
within- thé. local limits: of. such:-area ‘adjoin- 
ing the borders of India’ as :may<be -specified 


in an order: made under Section-.189 ‘of .the ` 


Border Security.-Force Act, 1968, without a 
valid -travel. document, or». 


(d) where the Central Goveriment has y l 


reason. to believe that such foreigner - com- 
mits or is likely to commit any: offence’ under 
the - Official’ Secrets: ‘Act, 1923. > hace 

' (8) In the” éase “of ‘arly pema -tó 
whom sub-section (1) a applies ‘Sections 10’to 


eee 






mely:—, 
$ (a) in), “Section 
Jithin thirty days” , thé words “may, at any 
time prior .to -but-in no: case, later ae three 
months „before, the. senetien of two, ‘years: 
anal be. ‘substituted; , cab tts 
. (b) in> Section Ts : 
` (i) in \.sub-section. 0). - for’. “the monies 
Shon the date of détention”, ‘the, words 
“from the.date on which reference. is: made 
tò, at. shall be. substituted; -i ti Z o y 
* (ii) ini “sub-section ..(2), ‘for .: the. words 
“the: detention , of the person, concerned” the 
wards “the, continued detention; of. the.. -per- 
son, concerned; stiall be’ ‘substituted; 7 
1 (6) in” Section. 12, ft ithe words’ 
the: detention” in -both ‘the ‘places’ where. they 
oceut, ‘the words’ “for the, continued ., datën 


` tion” shall be. ‘Substituted ; . 
**"(d) in - ‘Section’ . ‘for the’, words’ 
“twelve months” the wae i three; “years” 





- T8. ` Repeal: and -. saving. ay The 
‘Maintenances. of Tòtemal Security; Ordinance, 


(2)- ‘Notwithstanding. , Such ‘yepeal,. any 
thing “done ‘or any. action taken. under. thë 
said Ordinance shall ` be deemed” to have 
Been done ‘6r takén: urider the. pomespending 
provisions .of this Act ’as:‘if” this'-+ Act hac 
a into’ force: on: m “Teh ae of May, 

Rv ae k $ ` * 
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enthuse? payment and“ “ap. 


přopřiatióń“ of” ‘certain sums “from and ‘out «of 
State, o£ 


the ‘Consolidated, ` “Fund of: “the | 
Mysore’ for ‘thé’ servi 
1971-72." : 
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The: Appropriation; (No. :2)-Act, 1971 
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ae _ (Ase No, 29 of. iri” ae : 


peoprntion of certain SUMS froin and ‘out: of 


year’ 1971- 72. 


“for 


"+ propriation: ‘of certain: sums’: 
_ the: ‘Consolidated - Fund of India for? m ser 
. vices “of! ‘the financial year “4971-72, - 





(80th July” 1971) : 
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“ADR 
TEE . WEST BENGAL Pe EON. - 
©  '{No. 2) ACT, 1971. : i 
` (Act ‘No. (28 of 1971): 
=- cote; -(80th july: 1971) - 
‘An ‘Act to: ‘authorise’: payment andap- 
propriation: of‘ certain sums “from and- out of 
the’ Consolidated Fund of; the’ State of West — 
Bengal for- the - "services: a the” financial 
year | 1971:72.° : eee Aen 


“(Text of the yee not pitia” 


‘of the President 
Act, published’ in Gaz.” of 
‘TES. 1: Ext, P:i 213. 
For Statement of. ‘Objects and Reagons,’' seé 
BE TES. 2; Ext 









T ‘the assént’ - 
on 80. 7-1971.. 


P. -488. 








“THE: GUJARAT” | AFPROFRIATION 
z PACT; TOTI: 00n roe : 








iE a A #-(80€b July, 1971) ` 
By ‘Act’: ‘to “nkire payment ‘and. ap: i 







the Consolidated . Fund 
Gujarat. for- Wie services 





(Text “of. te. Act: not: printed.) ; 


“it Received ‘ “the” Assent óf ee Pyosideat : 
ôn: 80-7-1971: “Act - published” Gaz. ‘ð 
India; 30-7-1971; PE -II-S: 1, Eat, .P:+218. 
For: Statement™ of Objects: “and Reasons“ sed 
ay Y India; °2 23-7197, Pt I S; 2 Ext, © 
p: : 
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For Statement ` of “Objects: and” Reasons, ‘seo : 
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_ TURE (DELEGATION OF POWERS) - 
a . + .: ACT, 1971-0 o<. 

ad (Act Nos S1 of -- 1971)*~ . 
a `> (Tih August, 1971) 
ee An Act, to confer on the Presidert the 
power of the Legislature: of the Stzte, of 
West .Bengal to make laws. l 

: BE it enacted by. Parliament. “the 
Twerity-second Year:of; the - Republic. ‘of 
India as follows:— 

1. Short title—. This Act may be call- 
ed THE WEST BENGAL ‘ STATE LEGIS- 
LATURE: ADEE EGCATION Or POWERS) 
ACT, ‘W971. 

ea Deloiton ‘Tn this Act, “Procla- 
mation” means the Proclamation issued’. on 
the 29th day, of June, 1971, © under Arti- 
cle 856 of the Constitution, : by ‘the Presi- 
dent, “and published with the ‘notificatisn’ o 
the Government: of India ‘in the Ministry of 
Bone “Affairs No. G.S:R. © 984 of ‘the: said 

ate 

8. Conferment on the- Presiden: of 
the power of the State Legislature to make 
laws.— (1) The power of the Legislature of 
the State of:: West Bengal.>:to make. laws, 
which has. :been:.declared by: the Proclama- 
tion to be-exércisable by or-under the- gutho- 
rity of Parliament, ris. Sey conferred: on 
the President... -~ 

(2) In the exercise - of the said power, 
the: President may; from time to time; whe- 
ther. Parliament -isor is. not in“ session, enact 
as a President’s Act, a Bill containing ‘such 
provisions. as- he. considers necessary: 

-Provided that.: before enacting any. euch 
Act. the President ‘shall; whenever he con- 
siders it practicable: to. do so, consulta Com- 
mittee constituted -for the.purpose,; consist: 
ing .of forty, members: of: the House :cf the 
People, nominated. by the: -Speaker.. -and 
twenty members of the Council . of: : States 
nominated.. -by:the Chairman.: -~+ 


(3) Evëry “Act enactėèd by -the: Prezident - 


under sub-section- (2) shall, as-‘soon: as ‘may 
be after enactment; “be laid - - before pn 
House of Parliament. 

-(4) Either: House-òf -` ‘s Parliainént - Sanay. 
by ‘resolation’ passed-'within’ thirty days -from 
the date on which- the Act’ has. ‘beer. Taid 
before it under: ‘sub-section ~' (8), * >which 
period’ may be comprised. in *one™-session ‘or 
in two “successive sessions, ‘direct any? ‘modi: 
fications to be made in ‘the Act and, fth 
modifications ‘are agreed to'by ‘the other 
Hotise of ‘Parliament duringthé ~séssisn“in 
which the. Act has been so laid before it: or 
“Such modifications 
pe an “amending Act, under i gub-séc+ 
tioi. H2) | x 


_:® Received. the. assent. -of :. P p ETES 
on. gig LYTE Acta - published . ‘in Gez. :o 
India: 7- 8-1971; PE Th S. 1Ext. E 285: “For 
Statement .of Objects Pace Fears. see - Caz. 
of India; 16-6-1971; Pt. II-S.. 2 Exts-P. 429. 
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Provided: that gomis in. this sub-sec- 
tion -shall affect- the- validity of the Act or 


of any action Jaken- thereunder balore it .is 
so amended. - 3 ; 





‘THE | [FINANCE NO. a. ‘ACT, “1978 
, ct No. 32 of 1971)*. is 
- (10th EA 1971) 
‘An Act to give: effect. to the financial 
proposals of. -the Central Government: for 
the financial year 1971-72 and to provide 
for the levy of. a travel tax. , 


BE. iť- enacted ` Pailiament in’: ‘the 
Tweuty second ‘Year a the "Republic off 
“as. follows: i 


CHAPTER 1 


': PRELIMINARY 


I. Short title.. ‘and commencement, = 


ü ) This Act. may “be -called ‘THE: FIN- 
ANCE (NO, 2). -ACT, 1971, .- 


' (2) Save as ‘otherwise’ provided in this 
ine Sections 2 to 88-and Sections 53 and 
54 -shall--bé “deemed to have come into 
force) on: : thie Ist ‘day of April, 1971." 


CHAPTER - ‘IL. 


RATES OF “INCOME-TAX ` 


a - Income-tax.—: (1) . Subject - to ‘the 
provisions of : sub-sections. ©) and (8) for 
the: -assessment year . commencing on - the 
Ist day:of ‘ April,- ‘19741, .income-tax shall þe 
charged: at: the: tates s) ecified - nes Part I-of 
the: First Schedule and A the cases ` to 
which ` Paragraphs -A,. B; c and D of: that 
Part apply, . shall - be.“increased by’ a - sur- 
charge: for- purposes. of the Union and in 
the cases to which: Paragraph C ` applies, 
also by a special surcharge for purposes of 
the: ,Union,.: calculated. in Sachi: case in the 
manner provided therein. 3 

(2) In making ‘any ‘ assessment Di the 
assessment ` year commencing on the Ist“ ‘day 
of April,“ 1971; ` where: the total income of 


a comnipany; ' other than’ the ‘Life. Insurance 


Corporation of. India‘ established: under the 
Life- Insurance - - Corporation `Act; “1956, in- 
cludes:'any ` profits and ‘gains “from -life insu- 
rancė`-busihess; -thé income-tax- payable: -by 


it shall’ be” the: aggre: ate of the t 
colnet: . sa ss z oe G 


“@ con. the. “‘amowht 4 profits and | 
Fóm” lfe insurance business so; ‘included: eat 
the “rate applicable in the 'ćase of the’ ‘Life 
Insurance - , Corporation — ‘of India,. in accord: 
ance with’ ‘Paragraph “© E of ° Pait Í of the 
First Schedule, to that part. ‘of its.total in- 
comè which ‘consists’-of profits ’ and: gains 
from life insurarice; business; and ” 


"Received . „the^ assent’ of: the Pode ‘On 
--, 108-1971. -: Act -published in“ “Gaz: ~of 
: India, 10- 8. 1971, Pto T-S Ext: P; 247, 
For Statement of Objects "and Rm 
- see- oe eee Fetal ae 194, Ti AES. » 2 
= Eat se SOR ; 
A T OD 


Ime 


_ Section 164 of. th 
. (hereinafter - referred; to as. the. , Income-tax 
Act) applies, -the tax chargeable shall be 
determined as provided in that Chapter or ` 


-~ the rates specified i in Part I of the 


. ‘Act; ` 
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: (i) on“ thé remaining *: art’ of its - ‘total 
income, at the rate’ applicable” to the com- 
pany on its total.income. ~ 

(8) In cases to which Chapter XIE or 
e- Income-tax Act, 1961 


that section; and with reference to the 
rates: imposed « by. sub-section ~(1) or-~ the 
rates‘ as -specifiéd in-that Chapter: or Senton, 
as the: case may ‘be. re 


(4) In ‘cases in an tax tas to; be 
deducted «under, Sections ; 198, 194, .- 194A 


and 195-.of the. Income-tax- Act: at ‘the er g 
7 og À curity of a State Government issued:-income- - 


tn force, the deduction shall--be. made. : 
“Fist 
Schedule. 


(57 In cases. in. which. income-tax has 


to be calculated under the first proviso ta 
sub-section: (5). of _ Section- 182-of the, In- 


cémeé-tax ‘Act or charged under ‘sub-section’ 
(4) of Section 172 ‘or sub-section: {2} of: Séc- . 


tion 174 or-S, 175 or .sub-sec. (2).-of S, 176 
öf the said (Act or deducted under. Section 


192 of. the ‘said Act from income. charge-' 


able under the head., “Salaries” or deducted 
under sub-section’ (9) of Section 80E of the 
said Act from ‘any’: ‘ payment referred to in 


the said. sub-section (9)..of in which the - 


“advance tax” ayable’ under ` Chapter 
XVII-C of the’ apie ‘Act. has to be comput- 
ed, at: the rate-“or ‘rates. in-.force, - . such: tin- 
come-tax or, as fhe. case -may ‘be, | “advance 


tax”. shall- be so-.. calculated, : i charged,. de- 


ducted--or computed.. at- the~rate or -ratés 
specified. in ‘Part -IIl..of the- First Schedule: 

Provided: that’ in’ respect-;of. any: income 
chargeable to. tax- under’ Section 164 of the 
Income-tax:..Act at. the rate of. sixty-five: per 





cent; -“advance,,. tax” “shall -be computed -at 
that- rate: s, = oseane Dart sa ai 
. (6) Eor. the: “purposes: “of. this. ~section 
and the First Schedule;— ig 3 aw 


(a) “company, in. which . the ‘public are. - 


substantially interested”. means. 2.: company 
which, is :such .a - company as:iş referred ta 


in ., Section 108 of- the Taoome-tax: Àch. i= 
-means ~ ai 


x Slat “domestic. ni 


RS 


a assessment ` "year, “commencing * ‘ons $: arid 


. ‘Ist ‘day of “April; 1971, has made ‘the, pres: 
declaration . 

‘and’ payment ‘within. India ‘of. ‘the dividends 

Gncliding ._ 3 
' payable” out 3 


cribed. arrangements for. the ~- 
divi énds, ‘on, preference 


with. the” Provisions “of ‘Section’. 194. “Of “that 





OR industrial’ “company” 
pariy which “is mainly , éngaged ` in the busi- 


ness_of géñetatión or. “distribution. ‘of elec- ; 
ticity: or any -othet. form-of -power ortin ` 


the construction -Of!:ships or. in: thé “manu- 
facture ' or age or ‘goods’ or ini: niin- 
ing.: Bane o g wees : 
he oEeplanario = For: the: 
this clause, a company. shall be deemed- to- 
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- this *A 


Shares) . 
uch iticomé , in: accordance“ 


means a Caine à 
‘eapital -and if 


x ` declared: by : -order- of: +- 
purpose. of- “thi 


ALR: 


be mainly : ‘oignged in. the business of gene- 
ration ..or/‘distribution : `of - eléctricity..or" any 
other form of power or in the construction 
of ships orin: the manufacture-‘or process- 
mg .of goods or in mining, if the income 
attributable to’ any one. or more of the 
aforesaid “Activities included: in its‘ total in- 
come’ ‘of ‘the previous " yeat - las: computed 
before making any‘ ‘deduction under’ Chap- 
fer VIA of: the: Income-taxAct). is not less 
than’ fifty-one per cént.'- -of such” total: in 
come: 

ia. “tax, free secirity”- ‘theans,’ any. isecu- | 


ae ‘of ‘the’ Ceiitral Government’ Assued = -Or - 


declared ‘to bé: sintome-tax~.fréé, "or: , any: se* 


tax free, the income-tax .,whereon is::pay- 
ablé: by.. the. State. Government; _ = 





(e) ‘all other words.: and- expressions 
ed. ‘in this section. and; the’ First. Schedule, 
but not. defined.‘ ‘in this” sub-section and ‚dez 
äned.:in, the Income-tax: Act. shal have“ ‘the 
Sa. respectively,. assigned to; them in 

ct. t 


“ CHAPTER M. RE 
© INCOME-TAX | See 
Aadan of Section § 2: Ta 





Section: 2 of the Income:tax Aéct, 


` (a)-for clause (17),< the: following clause 
shali. be: substituted; ‘namely:—. es 
adie ee ‘company” means— .- 
rä any- Indian company, or i 
. (i). any “body ;- ‘corporate: ‘incorporated 
byor we: > Jays- of-a. country: “otttside 
India, -où = Oie oe pey sa 
(iii): “any: fnstitation: association i ‘or. body. 
which is orwas:-assessable=6r was .asSessed 
zs a company. for. any: assessment: year ‘under. 
thes Indian: :Income-tax.“Act:.1922 or: which 
is ‘or >was’ assessablé! or‘‘was-:assessed under 





ct.as*a cOmpany:for:-any: assessment 
year commencing on.or before: he ‘Ast: day. 
of: April, 1970;: of w=: x 

- (iv) any institution;.: : association . or: body, 
‘whether: incorporated. or, -not and: whether 
Indian. or. non-Indian; which - is:.declared : by 


Te ep Tan 


` general; or: special: order ‘of -the Board ito be 
‘a company: 





F 


_ -on Provided: that ‘such. ‘institution; - 3s associa- 
Hon or, body shall -þe deemed-to-.be-: acom 
pany only for- such assessmenit year.:or as- 
sessment years (whether commencing before 
the Ist..day: of -April,, 1971. or: on - or: after 
that. date). as-may ‘Dejspecified. in: ‘the. decla- 





y rations 5; sete es 
-~ aub) in dlane t (18),.. “after. sub-clause: & 
die. following subrelanses hall all. be: inserte 
namely: a 4 
“(aa), if. KS ‘is- ‘a company. | “ig ‘regis. 


tered.. únder, Section 25. of, 
Act, .-1956;- or ..- > 7- Š . 

(ab) if i is a ay ave jo ‘share 
z- having regard tò-its objects, 
the* ‘nature ‘and ‘composition: of: its: member- 
ship- “and :other- Poi considerations; - “it cis 
thé Bodrd-“to “be a 
company in “which: “public are’ abe 
- tially.. ‘intéréstéd:- P60 IS. ge th Me 


the. Companies i 








1971 


. Provided that such company shell be 
deemed.to be a company in: which the pub- 
lic are substantially interested only for such 
assessment year or assessment years (whe- 
ther commencing before the Ist _ day of 
April, 1971 or on or after that~ date) as 
may be specified in the, declaration; or”; 
© (c) in clause (26),—- ` 

@ after sub-clause ` ʻi), the” following 
sub-clauses shall be inserted, namely:— ` 

“(ija) a corporation established br or 
under a Central, State of Provincial act; 

(ib) any institution, association or body 
which is declared by the Board to be'a com- 
pany under clause (17);";) we 

~ Gi) in. the proviso, for the word: “re- 

gistered ofice of the company”, the words 
“registered or, as the case may be, prin- 
cipal office of the company, corporation,. in- 
stitution, association or body” shall be sub- 
stituted; oe NR Oh 
` (d) -after -clause (48A), ‘the following 
clause shell be inserted with‘ effect from 
the Ist day óf January, 1972, namely:— 
: ~ “(48B) “Tax Recovery Commissioner” 
means a Commissioner or an Assistant Com- 
missioner of Income-tax who may be autho- 
rised by the -Central’ Government, by gene- 
ral or special notification in the Cficial 
Gazette, to exercise the powers of & Tax 
Recovery Commissioner;’. 


: 4. Amendment of Section 10:-— In 
Section 10 of the Income-tax Act,— 

(a) in clause (20), for-the words “which 
accrues or arises from the supply of a com- 
modity or service within its own jucisdic- 
tional area;”, the’ words “which acerces or 
arises from the supply of a commédity or 
service (not being water or electricity) with- 
in its own jurisdictional area‘or from the 
supply of water or electricity within o~ out- 
side its own jurisdictional area;” shall be 
substituted with effect from the Ist’ day” of 
April, 1972; .. ee Bae 

(b) in clause (26A),~— i : i 

- (i) the brackets and words “(not being 
an individual ‘who-is in the service of Gov- 
‘ernment)” shall be, and shall be -deemed 
always-to have ‘been, omitted; gh 

(ii) for the expression “Ist day -of 
April, 1970”, the expression “Ist da7 of 
April, 1975” ‘shall be substituted and shall 
þe -deemed to have been substituted with 
~ effect from the Ist day of April, 1970. 


.. .5. Amendment of Section 11.— In 
Section 11 of the Income-tax Act, after sub- 
section (1),: the following  sub-sectién shall 
be, -and shall be deemed, always to have 
been, inserted, - namely:— me ee : 

“1A) For the purposes of sub-szction 

- (a) where a capital asset, being pro- 
perty held.under trust wholly for charitable 
or religious purposes, is transferred and the 
whole or any part of the net consideration 
is utilised for acquiring another capital asset 
to be so held, then, the- capital gain erising 
from the transfer shall be deemed-.to have 
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o (a) in sübiclaise . (b), for 


[Act 32] 28 


been: applied to: charitable or’ religious. pur- 
poses .to the extent’ ‘specified © hereunder, 
namely:— 


(i) where the whole of the. net conside- 
ration is utilised in acquiring the new capi- 
tal asset, the whole of such capital gain; 

-(ii) where only a part of the net consi- 
deration is- utilised for acquiring the new 
capital asset, so much of such capital gain 
as is equal to the amount, if any, by which 
the amount so utilised exceeds the cost of 
the transferred ‘asset; T 5 

(b)-wherè a capital asset, being pro- 
perty held under trust in part only for such 
purposes, is transferred and the whole or 
any part of the net consideration ‘is utilised 
for acquiring another capital asset to be so 
held, then, the appropriate fraction of the 
capital gain arising from the transfer shall 
be deemed to have been applied to chari- 
table or. ‘religious purposes to the extent 
specified hereunder, namely:—. `’ 

“ (i) where the whole of the net consi- 
deration is utilised’ in acquiring the new. 
capital asset, the whole of the appropriate 
fraction of such capital gain; 5 

(ii) in any -other case; so much of the 
appropriate fraction of the capital: gain as 
is equal to the amount, if any, by which 
the appropriate fraction of the amount uti- 
lised for: acquiring the new asset exceeds 
the appropriate fraction: of. the cost- of the 
transferred’ “asset. ' i . 


i 
Explanation— In this sub-section,— 
(i) “appropriate .fraction”- means the 
ction . which represents the extent to 
which. the income derived from the capital 
asset transferred was immediately before 
such transfer: applicable. to charitable or 
religious: -:purposes; a go F 
_ (ï) “cost of the transferred asset” 
means the aggregate of the cost of acquisi- 
tion (as, ascertained for the purposes of Sec- 
tions 48 and 49) of the capital asset which 
is the subject of the transfer and the cost 
of any improvement thereto within .the 
meaning assigned to that expression in sub- 
clause (b) of clause (1) of Section. 55; ` 
(iii) “net “consideration” means, the full 
value ‘of the consideration received or ac- 
cruing as a result -of the transfer of the 
capital asset as reduced by any expendi- 
ture’ incurred wholly and, exclusively in con- 


nection with such transfer.’. 


6. Amendment of Section 13— In 
Section 13 of the Income-tax Act, in sub- 
section (4) for the .words “moneys of the 
trust or the institution”, the words “funds 
of the trust or the institution” shall be sub- 
stituted, 2 , 

i 7. Amendment of Section 16— In 
Section 16 of the Income-tax Act, in clause 
(iv), with effect from the Ist day of April, 
1972,— YA d : 
ie the entry 
“Rs. 60”, thé entry “Rs. 75? shall be -sub- 
stituted, i S As 
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‘Section -40` of. the Income-tax : 
effect -from the Ist day, of April, BPS ai 
- i 


' ance relates fo'a- :perioc 


directly or in 


The’. spas (No.. 


. .(b)..in- rie clause, d a entry ` 
Rss 35”, . the “entry: x sill” be’ ‘sub: 
stituted. 


: - “8... Amendment of ‘Section’ 36.. = In 
Section 36 ‘of the Income-tax-Act,- in clause 
çi viii) of sub-section (1), for- the- words" * ‘in- 
üstrial dévelop ment”, -thè words.’ “indus- 
trial or agricultural development”: shall - be 
substituted with. effect” ‘from; the’ Ist day: of 
Apiil; 1972.° 


‘9. ‘Amendment of “Section, 40,.— “ta 
„Act, 


7 (a) in clause. (a), “sub-clause - - (v) 


be omitted; 


(b). in. “clause. KON for the ‘words ` “bene- 
fit. derived -by.. or. accruing to.it therefrom”, A 
mei following ‘shall. be’ su stituted, nameé- 


y Sa 
: ” “benefit ` “derived ‘by. or. accruing ‘to ‘it - 
therefrom, so, however, ` that. the: deduction : 


in „respect of: the. aggregate. of such. expendi- 
ture and allowance in respect of any one 
person ‘referred to in sub-clause. © shall; in 
no case exceed—. .- 
_. (A). where.. such ê benditure or. allow- 
ance relates to a. perio exceeding . „eleven 
months comprised in the previous year, the 
amount’ of. seventy-two -thousand rupees; | -; 
. (B) where such -€ eriditure or allow: 
“not ‘exceeding elé- 
ven months comprised in the -previous . year, 
an amount calculated at the rate of. six 


. thousand’ rupees for each’ month’ or ` part 
thereof. comprised. in - that period: ~ 
Provided.’ that. in:a case “where - such 


erson is also- a ‘employee ‘of i company 
for „any period -comprised in ' previous 


“year, -expenditure: of ‘the nature- poled to 


in clauses (i), (ii), aa and (iv) of the: srona 

proviso to--clause.'(a) of sub-séctión- (5) of 

poo 40A shall. not be. taken into account 
r` the purposes of sub- Te (A): OF", suli- 
Janise > as ‘the casë mayb er 


10. Amendment. of Section aja Ta 
Section 40A of the” Income-tax -Act, 
affect from’ the Ist day of April, "1972; 

(a) in sub-section’ (2); ias the proviso 

to “clause ` (a), for the’ ‘words ‘ “provisions | of 
this section”, the “words ‘ o of this 
sub-section” shall “be ‘substituted: ` 

(b) after Aeon og the following 
sub-sections’ shall | be’ insert niattiely:— . 

“(5) (a) Wheré thé assessee— 
./_ (i) incurs» any expenditure.» 
sults. directly or indireċtly.: inv: the“ payment 
of any salary. .to an -empl oyee. or a former 
em loyee, or ; 

Gi) incurs . any enditure ; Sh “re: 
sults directly or indirectly in the provision 
of any perquisite.  Gubether convertible into 
money or not) to an. employee : or ‘incurs 


entitled, to“ any allowance in ‘respect of any 
assets of the assessee used 
either wholly or partly’ for “his: ‘own. pur- 
poses or - benefit;. 

then, subject to ‘the provisions of clause- D) 


2) Act, 1971: i 


- with. 


- with .. 


which re-. 


irectly. any. expenditure.” or’ is- 


by an employeé. 


AER. 


so much of such expenditure -or allowancs 
as is ‘in excess of the: limit ‘s ecified:in res- 
Dect thereof: in clause (e) shall | not: e allow- 
ed as a deductions: p - 


` -Provided that hie: the: assessee -is a 
mpm so much of. the a pregate; f= $ 
(a) the ‘éxpenditure | and’ allowance re- 
erred. to in sub-clause’ : i, and ü) of this 
use; ‘an 
(by ‘the ` , expen nditute. and ‘ inie 3 re- 
ferred to iri’ sul Paina Ke) and. (i) of clause, 
we) of. Section 4 i 
in respect of an ETA or a “former em- 
po ‘being a director - ora person who 
as a substantial interest in the -compaiiy 
‘era. relative’ of the. director oi of such per~ 
ton, as is in -éxcess' ‘of the ‘sum, “of. seventy- 
two thousand rupees shall in ho Case ~ -be 
allowed. ‘asa deduction: ! 


Provided: further that in ‘computing “the 
expenditure -referred..to in sub-clause (i) or 
the expenditure < or -allowance. referred... -to 
in sub-clause (ii): -of this. clause OT. the ag- 
stegate referred to in’ the foregoing proviso, 
the followin _ Shall not be: taken into „ac; - 
count, namely:— : 
~ G) the- value” a. ‚any travel coñiossiori ! 
er assistance referred’ to” in- “élatise (5). ; 
Séction 10; 

~ (ii) passage‘ moneys" or. “the “vale of 
any free or concessional passa “referred 
to in sub-clause - @- of clause E ot ot Section 


E ii i)a any: aeii d ‘toin clause 
Ey. or clause (v) of sub- section. ‘ay of Sec- 
tion 86; ~ eas 

(iv). any.- poet i inea ‘to in 
clause (ik). of - ‘sub-section 1), 0f Section- 36. 

Nothing in .clause.:(a) shall- apply 
io ay ae acne or. alone ine ‘relation 


(i) any employee. in “respect. of: ‘any. 
period, of 'his-employment outside’ India: | 

(ii) any employee being an. individual 
referred to in sub-clause: (vii). or sub-clause 
tviia) of clause he ‘of Section: 10 im respect 
ef any period - which--he.. is. entitled 
to the exemption under. sub-clause’ (vii). or, 
es the case may be;: ‘sub-clause (viia): : aforé- 
said; . 

(iii) any annplon ee. “whose incoiie char- 
geable- under- :the head’ “Salaries” “is seven 
thousand ‘and five. handed ` rupees . or: less. 

(c). The. limits referred to “in: clause (a) 
ere the following, namely: 

` (i) in. respect of- the © enditure Te~ 
serred *- to in’ sub-clause ` (i),- of Pai (a); in 
the “casé ‘of-an employee; an amount: ci bu 
hted at the rate of five thousand: rupees 
gor each month or part theréof: comprised 
in the period of.his employment in . India 
during the previous year, and in the: case 
ef a former employee... being an- individual 
who .ceases-.or -céased ..to.‘be . the employee 
ef the assessee during the SaS year or 
any- -earlier - Previous ‘Year; sixty housand 
Tapers: a 

- Gi) in- respect of” the negates. of thé 
“expenditure: and the allowance” referred to 


. ences to- 


ist i 


in. sub-clause (ii) of 'clause`(a),, onefiith of 
ied ‘amount of the- salary ‘payable. to’ the 
employee oran amount calculated “at the 
-Tate of onë. thousand rupees'for each ae 
or patt thereof. comprised:.in the: perbd of 
employment -in India of the employee dur- 
‘ing. the - previous year, whichever is bss. 


_. Explanation 1.— Tke“. provision: of 
this sub-section shall apply. notwithstanding 
that-any amount not to` be allowed : under 
this sub-section’ is. included in. the total in- 
come of the employee or, as the case may 
be, the former | employee. 


Explanation’ 2— In this E TANN 

(a) “salary” has the ‘meaning assign 
to it in clause (1) read with:.clause- 3) of 
Section 17 subject to the following. _modi- 
age namely: =.: 


in the ‘said ‘clause D ithe: word 
“perquisites” occurring in sub-clause- Gv) 
and the- whole of sub-clause (vii). shall be 
omitted. 


(2) in the said clause (8), he- refer- 
“assessee” shall -be construed .. as 
references to. “employee or former. -emplo- 
yee” and the references, to. “his emplozer or 
former . : employer”, and “an employer or -a 
former employer’ -shall be: construed. as re- 
ferences to “the assessee”;. 

). Sper pe means— 

i) rent- accommodation - . provided 
to the pa De by. the assessee; 

. Gi) any - concession in the matter - of 
rent - respecting any accommodation pro- 
vided to the employee by the assessee; - 

(iii) any benefit or amenity ‘granted or 
provided free of cost or át: ‘concesstonel rate 
to. the employee by the assessee; =` - 

(iv): payment by the assessee of 
sum in‘ respéct of any obligation «hee 
but for stich payment, would. have 
payable by the employee; and. i 

v) payment by-the assessee ` of’ any 
sum, . Sohether directly or through a fund, 
other than a recognised provident fund. or 
an approved superannuation fund, to effect 
an assurance on the life of the emplovee or 
to effect a contract for an’ annuity. - 


(6) Where the assessee incurs. any €x- 
penditure by way of. fees for.services ren- 
ered by. a pon who at ‘any time during 
the twenty-fo 
ceding the previous year was an ee 
of the assessee,— ` 
(Contd. on Col. 2) © 


: © where ‘such : ‘aggregate 
‘ceed Rs.. 1,000 


À (b) where 
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- clause (a) `of. sub-section ay 


ur months immediately _ pre- 


does not 3x- 


[Act.82] 25 


.'(a):such expenditure by way -of ‘fees, 

or 
(b): -where the assessee has also incur- 

red. in. rélation’ to. such person. any- expendi- 
ture by- way: of salary referred” to: in sub- 
clause (i) o daise O of sub-séction - (5), 
the aggregate of such. expenditure by. way 
‘of fees and by way of ‘sal: 
shall not be ‘allowed’ as: EE to the 
extent stich expenditure by way of fees of, 
as ge case may be, the’ aggregate of such 

enditure by way of fees and by way of 
abo exczeds sixty thousand, rupees.’. 


11. Omission. of. Section 54A.— Sec- 
tion 54A of the Income-tax . Act shall be 
Gaited ova vith effect from the - lst day of 

pr . 


: 12. eee ‘of Section 58. — In 
of section 58 
of the Income-tax Act,. sub-clause (iv) shall 
be omitted with. effect from the Ast day of 
April, 1972. - 


13. Amendment , of Section 67.— In 
Section ` 67 E 

(a), in clause (a) of. sub- section (1), for 
the words “registered firm” , the. words, brac- 
kets, ‘letter and figures “registered” firm or 
an unregistered firm’ assessed as a registered 
firm. under. clause (b). of Section 183” shall 
be substituted; 

(b) in sub-section . (4), for the words 
“a ick treated as re sstefed in accordance 
with ‘the provisions. o e words “an un- 
registered firm -assessed as a registered firm 
under” shall..be substituted. ; 


14. Amendment - of Section. ‘S0A.— 
In Section 80A of- the. Income-tax Act, in 
sub-section (8), for the word, figures "and 
letter: “Section: 80L”, the words,: figures and 
letters “Section -80MM or Section 80N or 
Section 800” shall be substituted with eae 
from ‘the Ist day of April, 1972. 


- I5: Amendment. of Section 80C. — 
In ‘Section 80C of the ne es Act, with 
effect from the Ist day ‘of April , 1972,— 

- (a) for’ sub-section ` (1), ‘the ` following 
sub-section shall be substituted, “namely:— 


“(1) In. computing the ..total income of 
an. assessze, there shall be deducted, in 
accordance with and subject to the provi- 
sions of this section, an amount calculated, 
with reference to the. aggregate of the sums 
specified in sub-section (2), at the follow- 
ing rates, namely:— 





The whole. of such ugate: 


. such aggregate exc2eds Ru- Rs. 1,000 plus 50 per cent. of the amount 
pees' 1,000 but does not exceed Eu- y which such „aggregate . exceeds 
pees 5,000: Rs. 1,000; 


i (o) where ‘such: aggregate 
pees 5,000 


Ed 


: ©): in pe ee (i ` clausas . Gy- 
and (iv), for the words “ fifteen thousand 
rupees”, the words “twenty — ee ru- 
pees” shall’ be substituted. 


- exceeds Ru- 


_ Rs. 3,000 plus 40 per cent. of the amount 
by which such aggregate _ excéeds 
Rs.. 5,000.”; 


“16. Amendment: of Section . 801. — In 
Section 80I .of the Income-tax. Act; in sub- 
section..(1), for-the words “eight per cent.” 
the words “five per cent.” shall be’ substi- . 


i 
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17. Amendment of Section s0L.—. Tn 
Section 801; of the Income-tax Act, in sub- 
section (1), with effect from’ the: Ist day of 
April, 1972, 

f (a) for the words “Where the 
total income of an dssessee includes 


. Bross 
income by way of—”, the following shal 
be ‘substituted, namely:— ` 

_ “Where the gross total’ income of an 
assessee, being— : 

(a) an individual, or 

(b) a Hindu undivided family, or 


(c) an association of persons or a body. 


of individuals consisting only of husban 
and wife governed by the system ` ‘of com- 
munity of property in force in-the Union 


territories of Dadra and -Nagar Haveli ard ` 


Goa, Daman and Diu, 
includes any income by- way of 

(b) in clause (vi) the word 
ring at the end shall be omitted; 

(c) in clause (vii), for the word) and 
figures “Section 36,”, the words and figu- 
res “Section 36; or” shall be substituted; 

‘(d) after clause (vii), the following 
clause shall be inserted, namely:— 

_ “(viii) interest on deposits with a co- 
operative society, not being a’ co-operative 
society referred -to in clause (vi), made by a 
member of the spciety,”. 


7 99 


or occur- 


: 18. Amendment of “Section 80M.— 
In Section 80M of the Income-tax Act, with 
effect from the lst day of April, 1972, — 

(a) in sub-section (1),— 

(i) for clauses (a) and (b), the follow- 
ing clauses shall be substituted, namely:— 

“(a) sixty per cent. of such - income, 
where the assessee is a domestic company; 

(b) sixty-five per cent, of such income, 
where the assessee is a- foreign company.”; 

(ii) the Explanation shall. be omitted; 

(b) for sub-section’ (2) and the Expla- 
nation appearing below ‘that sub-section, 
the following sub- section ` shall be substitut- 
ed, namely:— . 

“(2) Where a caneeny to which this 
section applies is entitled- also to the deduc- 
tion under Section 80K, the deduction under 
sub-section (1) shall be allowed in respect 
of income by way of dividends referred to 
therein aş reduced by the amount of the 
deduction under. Section 80K.”, : 


19. Amendment of Section 80MM.— 


Jn Section 80MM’ of the Income-tax Act, 
Bate effect from the Ist oy of April, 
972, 

(a) in PE 1)— 

(i) for the „words ‘assessee being an. 


Indian company”, the`words and brackets 
“assessee, being an Indian company or a per- 
son (other than a company) who is resident 


in India,” shall be su stituted; $ 
(ii) for the words ` “received by it”, the 
words “received by the assessee’ - shall ‘be 


. substituted; 
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tuted with effect from the Ist day of April, . 
1972. . nent”, 


. epproved for th 
‘under this section by the Central Govern- 


A.I. R. 


(iii) for the. words “Central... Govern- 
in both the places where they. occur, 

he word “Board” shall- þe- substituted; = = 
(iv) for -the- words “there shall ‘be al- 
“owed: a deduction”, the words “there shall, 
in accordance with and subject to the pro- 
visions of this section, be allowed a deduc- 
sion” shall be substituted; 

(v) after the proviso,- the following pro- 
viso shall be inserted, namely:— 

“Provided further that approval of the 
Board shall not be necessary in ‘the case 
of any ‘such agreement which has 
approved for the purposes of the deduction 
under this sub-section -by the Central Gov- 
ernment before the Ist day of April, 1972, 
and every application for. such approval of 
any .such- agreement pending with the Cen- 

Government immediately before that 
day - shall stand transferred to the Board for 
disposal.”; 


(b) afer sub-section (2), the following 
sub-section shall be inserted; namely:— 
“(2A) Where -the assessee is a person 
other than a company or a- co-operative so- - 
ciety, the deduction under sub-section (1) 
‘shall not be admissible unless the accounts 
of the assessee for the previous year have 
been audited by an accountant ` as defined 
in the Explanation below sub-section (2) -of 
section 288, and the-assessee furnishes, 
along with. his return of income, the ‘report 
of such- audit in the prescribed form’ duly 
signed: and verified by such accountant and 
setting forth such particulars as: may ‘be 
prescribed.”. 3 


20.. Amendment of — Section 80N.—~ 
In Section. 80N of the Income-tax Act, with 
effect from the lst day ` of April, 1 1972, — 

(a) for- the words “ “assessee being an 
Indian company”, the. words and brackets 
“assessee, being an Indian company or a 
person. (other than a company) who is resi- 
dent in India,”. shall be substituted; 

‘(b) for the words, figure and letters 
“Central Government in this behalf before 
the Ist day of October of the relevant as- 
sessment year’, the words “Board in this 
behalf” shall be substituted; 

(c) the following ‘provisos shall be in- 
serted at the end, namely:— 

“Provided that the application for 
such approval is made to the Board before 
the Ist day of October of the relevant as- 
sessment year: 

Provided further that the approval of 
the Board shall not: be aee in the 
case of any a agreement which has been 
e purposes of the deduction 


ment before the Ist day of -April, 1972, 


-end every application for. such approval of 


eny such agreemént pending with the Cen- 
tral Government immediately before that 
day shall stand PESE to the Board for 
disposal.”, _ 


21. Substitution of new section for 
Section 800.— For Section: 800 of the 


been . 


1971 


Income-tax Act, the following section- shall 
be substituted with effect from the Is- day 
of April; 1972, namely:— - a? 
“800. Deduction in -respect of- -oyal- 
ties, etc., from certain foreign enterprises.— 
(1) Where the gross total income of am as- 
sessee, being. an Indian company or a per- 
son (other than a company) who is resident 
in India, includes any iicome “by wey of 
royalty, commission, fees or any:  s-milar 
payment réceived by the dssessee’ from the 
Government of a foreign State or a fcreign 
enterprise in consideration ‘for the use out: 
side India ‘of any patent, ‘invention, model, 
design, secret formula or process, or s-milar 
property right, or information concerning 
industrial, commercial -or scientific. ~ now- 
ledge; experience or skill made “available 
or provided or agreed to bé made available 
or provided to such Government .or “2nter- 
prise by the assessee, or in considération of 
technical services rendered ot agreed <o.be 
rendered outside India to such Goverrment 
or enterprise by. thé’ assessee, under an 
_ agreement approved by the Board ir this 
behalf, there shall be allowed, in‘ accord- 
ance with and subject ‘td the provisions’ of 
this section, a deduction -of the whole of 
such. income, in computing the: total iccome 


of the assessee: Se Bet see inte ee 

Provided that the application. fo- the 
approval of the agreement. referred. zo. in 
this sub-section is made to the Board be- 
fore the Ist day of October of the assess- 
ment year in relation to. which the approval 
is first sought: a wo 


. Provided . further that -approval of the 
Board shall not be necessary- in, the csse of 
any.-such agreement which--has. been ap- 
proved for the purposes of the dedwction 
under this section by tke Central Gcvern- 
ment before. the Ist day of April, ` 1972, 
and every application for: such approval of 
any such agreement pending with the Cen, 
tral Government immediately. _ before that 
day shall stard, transferred. to the Board for 
disposal ©0000 00 0T anes 
` + (2) Where the assessee. . is a person 
other than a company or a.-co-operatire. so- 
ciety, the deduction under sub-section (1) 
shall not be admissible unless the accounts 
of the assessee for the previous year have 
been audited by- an‘ accountant as dsfined 
in the Explanation below. sub-section <2) of 
Section 288 and the-.assessee  furrishes, 
along with his return of income;.the report 
of -such audit in the prescribed form duly 
signed and vérified by such accountan-. and 
setting forth such particulars as may be 
prescribed.”, -3 . agn a 

22. Amendment’ of Section 80P.— “Ind 
- Section 80P: of the Income-tax Act, in 4lause 
(a) of sub-section (2), with’ effect- from. thè 
Ast day of April, 1972,— "+ - °° 


(a) in sub-clause: (v), the’ ‘word “or” 
shall be sinserted::at the ends... 0000 
-(b) after’ sub-clause iv); the- following 


sub-clauses shall’ be inserted; namély:—- 


The Finance (Nə. 2) Act, ..1971 


‘gains, if 
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“(v) the. ‘collective’ disposal ‘of the 
labour of its members, or ` ae: 

(vii) fishing or allied activities, that is 
to say,- the catching, curing, processing, 
preserving, storing or marketing of fish or 
the purchase of materials and equipment 
in connection- therewith for the purpose of 
supplying them to its members”; ` 

c) the following proviso shall be in- 
serted at the end, namely:— 

-© “Provided that in the case of a co-ope- 
rative society falling under sub-clause (vi) 
or sub-clause (vii), the rules and bye-laws 
of the society restrict the voting rights to 
thé -following classes of is- members, name- 


i i l o 

- ` (1) the ‘individuals who contribute. their 
labour. or, ‘-as-the casé may be; carry on 
the fishing ‘or allied ‘activities; f 

_ (2) the ‘co-operative -crédit _ societies 
which provide financial assistance ` to the 
society; es j 
(3) the State Governmeit;”. 


23.- Amendment of Section 80T.— In 
Section 80T. of the Income-tax Act, in 
clause’ (b), with effect from the Ist day of 
April, 1972— ee ban 

(a) ii sub-clause. @, for the words 

“forty-five per -cent.”, thé words “thirty-five 
per cent.” ‘shall be substituted; 
(b) in sub-clause (ii; and in the. pró- 
viso, for the ` words’ “sixty-five per cent.”, 
wherever -they occur, ths wor “fifty per 
cent.” shall be substituted, . 

24, Amendment of Section: 86.— In 
Section 86 of the Income-tax Act, in clause 
(iii), . after the. words “unregistered firm”, 
the -brackets, -+ words, : letter: and ‘figures 
“[not: being an unregistered firm’ assessed 
as a registered firm under clause (b) of 
Section’ 183]” shall be inserted. “i 

. 25. Substitution of new Section for 
Section 115.— For -Séction 115 of the In- 
come-tax Act, the ‘following -section -.shall 
be. substituted. with effett-from’ the Ist day 
of April, 1972, namély:— ` ; 

115. Tax on capital gains in case of 
companies.—- Where «the total income of a 
company includes any income ` chargeable 
under the head “Capital ‘gains” relating to 
capital -assets. other than: short-term capital 
assets: (such iticome~ being hereinafter refer- 
red to as lotig-term capital- gains), the in- 
oe: payable.. shall be the aggregate 
or— = Re dyi + s n ee ETS 

(i) the amount: of income-téx alculated 
on the amount of :long-term capital gains 
included: in the total income— © v 

(a) at the rate of forty-five per cent. 
on -so; much: of the amount: of: such long- 
térm capital gains as relate :to buildings or 
ae or. any rights. in’ buildings or lands; 
an x oe es A E a = 


(b). at- the.-rate. of" thirty-five: per ‘cent: 
on -the -balanice” of . such: long-term. capital 
any; and | 

' (i) the amount: ‘of -income-tax : with 
which it would have been. chargeable had . 


28, [Act 32} i 
: reduced me the 


to in. clause: AD, ae 


: ©- 26. “Amendment © * Section 194A 
A Section 194A ‘of. the: a Act, in 
clausé (v) of sub-section’ (8),: ‘after the ‘words 
_ “byta co-operative society”, ‘the’ words | 

_a, member thereof or” shall’ be: insérted.-~ 


27. ‘Amendment -of : Section 980A. 
Tn. Section. 230A. of. the- Theomé-tar - Act, 
vith effect . from. the Ast ar ok October, 


-(a) in obsedon. Ü 3 
f _(i) the’ brackets :- and:; i swords. “(ther 
than agricultural land)” ‘shail ‘bë omitted; » 
+ (ii) in: -clause...(a),- ‘for the: words - 
figures... “and the.’ 
words, figures. “and -brackets -“the..:Gift-tax: 
Act, 1958, the Super. Profits Tax. Act; 71963, 
and the Companies : (Profits): hi Surtax: Ack; 
` 1964” shall be .substituted 
~ (b) after- sub-section: @. the following 
sub- a shall be. inserted; namely:— 
The provisions’ “of ‘sub-section | ay 
shall S apply. ‘in “a case. where the. person. 
réferred to -in 'thàt ‘sub-section ‘is, any ‘such 
institution, association ‘or body,” or ‘belongs 
. to any. such ‘class «of “institutions; associa- 
tions’ or ‘bodies, ‘asthe: Board, may; ‘for rea- 
. sons to be recorded — in writing,” notify in 
this. behalf’ in the Official’ ‘Gazette.”: Jia 


. 28: Omissi . -of Section;- 235 Sec- 
tion 235 of the ‘Income-tax -Act: shall ` be 
omitted with effect . „from & git day -of 
April, 49795 24 ae 


29. : Amendment. “Of ‘Seca: 
in. the’ Second: Schedule-to the- Income- 
tax. Act, jee effect - ‘from: the ; Ist. day; „of 

Ta. . 








“Tax Recovery Officer”, ‘the. words ~. 
Recovery , í Commissioner, ‘Tax Recovery ‘Of 
cer” ‘shall “be ‘substituted; ead 

-7 (b) in “Rule ;8 


“(Y for sub- A T, ths! a osig u : 


rale le shal be substituted,’ namely:— 


l An+appeal-from any -original iorder l 
eed: iby.:the Tax Recovery Officer: under. ` all 


this: Schedule,.::not: beine ani ‘order. whichis 
conclusive, shall lie—+.- 


-z (a) in: the: case. ofa: “Tak. Jeva Off: Si 


cer; “being: :a Gollector..or am Additional . Gol- 
lector; :to’the. revenue authority. to.. 
< appeals. ‘ordinarily:. Jie!‘ against! :thez orders : of 
a. Collector under the law relating” to land 
reveiiue i -of~thes State “eoricerned; 221.1‘ 
xab) dii; the :case~ of:a Tax: ‘Recovery: -Off-: 
cer, being anzofficer referred! to: ime? ube 
clause : Gi) off: iclause .(44): of Séetion -2 
the. revenue ‘.authority.: to: whichinan: ae 
` or an: application: for revision. would. ordi- 


narily. lie, if:the order: passed by: him were - 


the order under the law relating to land 
revenue; or;-other.“ public «demand for. the 
time~-being: im force" ‘in: the State: ‘concerned; 





vi{e) in:-the: case*of a- Teleca 
. Ger, béing.--an. -officer: referred! to zin ‘sub- 
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Doweérs as such. in 


Gift-tax Act, 1958” >- nthe 


: eee Officers”, 


> the: -words 


‘Schedule: f 





which 


ALR: 


zlause äi): :of clause -(44) of: Section - 2; to a 


the Tax- Rėcovery Commissioner.”; 
(ii) after sub-rule .(8), the .. * following 
sub-rule shall .-be inserted, -namelys-— 


ee “(Ay Notwithstanding ~ anything” ”’ coti- 
tained in sub-rule @), “where a Tax’ Reco- 
very Commissioner „i “authorised | to` ‘exercise 
Tee, “of. any” area, 
2 hen,— k 

(a) alii e ay rainst ‘ “the orders pass- 
a before ‘the ‘date of such authorisation by 
any Tax Recovery ` ?Officer’ authorised 
exercise powers ‘as’ ‘such’ in: respect “of: Tr 
area ‘Or. an atea which, ‘is “included ‘in that 


` afea, | shall Jie” to: ‘such. Tax Recovery, “Comi 


missioner; ” and 
(b) any’. moedas B “Way | of “appeal 
against. any., “orders: referred“ to’ in clause: (ay 


pending’ on” the“ “date ‘mentioned `; -in that 








; Ean before” ‘an- appellate . thority refer- : 
a 


“to~in "clause’<(; : 
mle (1) shall -stard . transferred’ 5 such Tax 
Recovery. “Commissioner ; ‘for’ disp osal.”5 

(ce) in Rule“87, ` for - the‘ word" 








Tax “Recovery Officer ' ‘OF. other, officer’ 
ke ‘substituted; * EN ; 
{ay ja. Rule: 99, 7°? a 

“"@ in sub-rule“ D: ‘for ‘the: weds “tax 

e words “Tax. Reco- 

very ‘Commissioners, . Tax Recovety’ ‘Officers” 
shall: be substituted; : 

=l Givin sub-rale ° (a) in’ clause. O; Pa 

‘Tax Récovery ` Officers”, -the 

words. “Tax Recovery ’ Commissioners- Or: Tax 


man 





- Ba Officers” shall be sabstitüted: 


Sixth: ‘Schedule. a 
- Jacomé-tax .- 
ee with: éffect. from Mie” Ist” ‘day: ‘of ‘April, 


- Janu 
rag in Rules 82 “arid: “3, “for the words i 
aes 


` 30.. “Anieridnient of - 
In the: ‘Sixth’: Schédule: to” the’: 


“a? forthe: brackėts, EPR figires- and 
Letteis “[See” Sectiöris -80B (7), “801 ànd 
80M]”::: 
gore 


“1865 Sections: 80B i Sind" 801; 





st 


D m hoa (Ei the” “word. “Aluminium” A 


tted; 
T items 9. a2), a: 08) ad: 20) 
; De vomited 


SL: 5 WHALE eee 


Apa 






(a) in oe oe r yi 


dây.: iof “March, “1964” , -the iwords, - figures 
end” letters. “after the Šlst day:, of, March, 
1964." but before | the: ist day. 30 - April, 
1972” shall be, substituted;” apr i ie 


S 


(i) in clause . (6); for the: ‘words : Smem- . 
< ber -of jan association « sof. ‘persons’; ithe! jwords - 
end - brackets. “member. a ans association : iof, 


ze Ri “oiite, . 
e' words `“Tax ' Recovety `; ‘Commissioner, ` 


Sal ` 


the following shall bë i substituted, 





“Section. “po Ti 
Section, ‘4. of ‘the: :Wealth-tax Act,- 1957 (here- 
_inafter Stag ei to as, thé “tay ot A Act), 


() ‘in the: proviso to clause e for: thé. í 
words, „Agures :and- letters. safter- ; the: > Bist. 


— 


LO7I - 


persons not- being a-:co-operative housing 
society)”: shall be substituted; Bn OE 
(b) after sub-section (1), the foliowing 


sub-section shall be inserted, namely:— 
“{1A) Where, in the case of an ‘ndivi- 
dual being a member- of a- Hindu. urdivid- 
ed family,.. any property..having been the 
separate property of the. individual Eas, at 
any time after the. 8lst..day of. December, 
1969, been’ converted:-by: the _ individual 


into property belonging: to the. ; family - 


through the act ‘of impressing such sepa- 
rate property with the character of? proper- 
ty belonuine ‘to the-family or throwing it 
into the common stock of the family (such 
roperty being- hereinafter, referred’ to as 

e converted property, then, notwithstand- 
ing anything contained in any other provi- 
sion of this Act or in‘any other law fr the 
time being in force, for the purpose o2 com- 
puting the net wealth of the-- ind-vidual 
under this. Act for. any assessment year_com- 
mencing on or after the Ist day of April, 


1972,— ieni 
. (a) the. individual : shall: be deemed to 
have transferred- the - converted . preperty, 
through: the family, -to the:members of the 
family -for being held -by:them jointlr; -7 
..:, (b} the converted property.’ or -any part 
thereof, -in so far as:it.is-attributable tothe 
interest. of the individual in the -property 
of the family, shall be deemed ‘to be assets. 
belonging to the..individual- and not :o,‘thée 
family; das AE Sa ABES ok a S, 
(c) any part of the- converted popes 
in so -far as; it is attributable to the’ inte- 
rest of the ‘spouse or, any minor child. of the 
individual .in the property’ of the: .: family 
and .where there is a partition. (par-ial“or 
total). amongst. the- members of the ‘amily, 
the -converted, property’ or any part, thereof 
which is received. by the spouse or minor 
child on -such partition : shall;-be -deémed- ta 
be: assets. transferred:.indirectly by the indi- 
vidual -to the spouse or-minor child ‘and- the 
provisions of sub-section. (1) shally.. 30 far 
as may ‘be; apply accordingly: = 22 oc. . 
‘Provided that the property referred. to 
in clause (b) or clause’ ,(c). shall; on being 
included .in-..the ` nét: wealth. of. the. indivi- 
dual; be--excluded _from the- net»wealth.j o£ 
the. family. or,”as the ` case” may b2, the 
spouse or minor child of the: individual.”; 
- z(c) after: sub-section: (6).and befo-e-thé 
Explanation, the. following:-sib-sectior: 
be inserted, namely:—. i 
“(7).-Where the assessee is a „member 
of an--association of persons, being a co- 


~. _.— operative housing society, yand- a.,bwilding 


-7 or pt thereof is allott 
und 


or, leased to him 

er:,a~-house : building. scheme. ofthe so= 
ciety, -the. assessee shall, -. notwithstanding 
anything contained .in this Actor any ‘other 
law, for the,time being, in: force, be deem- 
ed tobe the owner.,of ‘such- building cr- part 
and the value of such building, :oz -part 
shall- -be ~ included;. in computing -tke : net 
wealth _ of, the! 'assessee;: and, in determining 
the value of such building: or spart : the 
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value’.of any. outstanding instalments of the 
amount payable under such scheme by the - 
assessee to the society towards the cost of 
such building. or. part and the land -appur- 
tenant thereto shall, whether the -amount so 
payable is described as sucht or in any 
other .manner:in -such scheme, be’. deducted 
as.a.debt owed by. him in relation to such 


e Explanation— . . 
(i) in clause ion the word~“and” occut- 
ring. at the end .shall.be omitted; > a 
. (ii) after clause. (b), the following clau- 
ses shall be inserted, namely:— i 
. (c) the expression. “property” includes 
any interest: in property, movable or immov- 
able, the proceeds: of sale ‘thereof. and any 
money or investment for. the time being re- 
presenting the’ procéeds.of sale thereof and 
where the -property. is. converted’ into any 
other propery by any method, such other - 
property; an ; i ee, 
-- ‘{d) the -expressions “interest of the in- 
dividual-in the property of the family” and 
“interest. of the .spouse’ or any minor’ child 
of the individual. in the property of- the 
family”: mean, respectively, the proportion 
in which the individual or, as the ‘case. may 
be, -the spouse or; minor chil. would. be 
entitled to share the. property of the family 
if there had -been :a ‘total partition in the 
family as-on the valuation: date of the fac 


mily relevant to ‘the ea ase year. for 

which the individual: is #6 be assessed‘ un- 

dèr: sub-section (IA)?> 7. 02 2 te 
. 32. - Amendment `of Section -5.— In 

Section. 5 of- the- Wealth-tax Act, — 

`: (a) in sub-séction’ (1);— ae 

-. o (i) in’ clause (iv), the words “and ex: 


clusively used::by: him for’ residential: pur- 
poses”: shall. ‘be ‘omitted with - effect - fon 
the Ist day of April, 1972; we 
(ii) in‘ clause: (viii), after the words “arti- 
cles. intended for ‘the: personal -or *household 
use. of ‘the’ .assessee?;‘the words, “but -not 
including: jewellery” shall be inserted, : and 
shall .be. deemed ` to’-have' been inserted, 
with effect. from the: Ist day of ‘April, 1963; 
«~ (iii) in clause (viii). as ‘so amended, the 
following. provisos!.and:.Explanations shall 
be inserted at the ‘end with ‘effect from the 


Ist ‘day of April, .1972,.namely:—- 


>= Provided “that the ‘furniture,’ utensils 


or other~articles‘aré tieither’ tirade’ wholly 
or partly of,.-nor -contain “(whether by way 
of embedding, covering or otherwise), gold, 
silver, platinum .or any . other. precious metal 


-< or any’ alloy ‘containing-oné: or more of such 


precious, metals: 0. es as 

‘“* Provided" “further that, nothing in this 
clause shall operate.to excluds from | the 
net wealth of “the assessée any ‘conveyance 
or ‘conveyances ‘ts the’ sxtent ‘thë ‘value or 
the aggregate. value thereof exceeds - the 
sum: of, ‘twenty-five’ thousand rupées. ~ 

' ” Explanation 1.— For: the purposes 


K3 


of 


` this- clause,-and clause (xiii), “jewellery” in- 


cludes— eee eats 
(a) ornaments made of gold, silver, . 
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platinum ror--any * other precious- metal ‘or 
any alloy .containing one or. more: of such 
precious metals; whether~or not containin 
_ any. precious : or semi-precious’ stone, -an 
whether or not worked or sewn ‘into - -any 
wearing ‘apparel; -= : Be Ty 
(b) precious or.- ` semi-precious ~ “stones, 
_ Whether or not: set irany, furniture,” “utensil 
or other article or worked . or ‘sewn into any. 
wearing apparel. | :-)-2. 
ouaa 2— 
this clause,. “conveyance? means any motor- 
car’ or . other mechanically propolia vebicle, 
aircraft or boat 
(iv) ii: alamo, ES ‘for: "the words,’ figu- 
res: „and letters “after the- Bist day of March 
- 1964”, the--words,.‘figures ‘and. letters: ‘after 
the Sist. day ; of ‘March; +1964, :ibut before | 
the: Ist-day of -June, : 19717 shall be- substi= 





tuted „with effect from the: Ast: ‘day of “April;. 


(v) ae elapse (xxvii), ae following 
- clauses shall - be :itiserted. -with effect ~: from. 
the, Ist day of::April, 1972, namely: . 07 

4 n (xxvii) any shares- “held by ithe asse 
see in any -co-operative -society; | ~ | 
- (xxix) any -deposits:: with a co- gpentive 
society, not :: being deposits „referred to` 
clause. . (xxvi) or. clause. (xxx), made : zby : za. 
member. -of ‘the-society; -| 

(xxx) any . deposits : with a es aperava 
housing ‘society. made:by acmember of`the 
society -to whom-{a Les -building or part theréof 
is allotted or leaséd únder a‘house building 
scheme of the society, where sue deposits 
-have been made :under such. scheme.” 

b) in -sub-seetions `-(1AY vand . “Sh for 
the. Dae figures . and: word Ga , and 
(xxvii)”, the .brackets, -fi “. and’ word 
“(xxvi), ; eae Gori. and., ei shall--be 
substituted - with effect from. the’ Ast day: ‘of 
April, 1972. 
~ 88s Ameñdment . aE Section’ i Tn 
Section- „18 _of,.the--Wealth-tax ` „Act, i with 
effect. from the: Ist day-~-of -April, “1972. 
o (a) ipn, clause’ i): ‘of sub-sectiòn::(1)} "for 
sub-clauses (A). and: (B), the.. following sub- 
clauses shall ‚þe -substituted,: namely:— ., Ae 

“(A).-the. net- wealth .assessed - ee 
Section 16 vas :tediiced: “by- «the amount: sp 
cified.<in: sub-section (1A), ‘or 35-8 ad 

(B) the net.-wealth assessed’ eee Sec: 


tion.. 17, where. -assessment.. has: been --made. 


l under, that section, „as reduced, by 







; =+ 100,00,000% i. eae a 
~ (c) where ‘the ‘net realt „exceeds - ‘Rupeds 
16, 200, 600° but “does not ; 








For the ‘purposes of. 


in” 
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- (1) the’ net: wealth; if’.any, © ` assessed 
previously mider Section 16 or Section: 17 
or 

(2) the. ‘amount: an in “subsection 
(1A); og y 
whichever is “greater 
- +: (b)-after: sub- section - ty the: Jollowing 
sub-section ' ‘shall: -be ‘inserte -namely:— 

“(EAX The amount . referred’ toin’ sub- 
due (A) _ arid* sub: lanes. o Pre (2). of- clause 
à: of es section GY ‘shall E . 

in: the .. „case: of ~ ‘an “individual, 
Rss Ay "00:0 000; - 

yin- the casé.: of. a - Hindu. -undivided 
Family, -Rs: *2;00,000; ‘and i v a 

-(c)*in - the case’ “of aa ‘company, “Rupees 
00,0000": ni oh 

an “of: ‘Section: hs iin 
Seas 21: ‘of ‘the . Wealth-tax Act, im sub- 
section. (4), : with effect Sn the: bi day ‘of 
April,’ “1972, 

(a). in clause- (a). and in. the’ ‘proviso, the 
words “in the case of ‘ani individual”: cater 
be omitted; 

-(b) the following - Explanation shall ‘be 
inserted ‘at the-end: namely:—”.-.- 

a: “Explanation.— Notwithstinding': -anya 
` thing. contained ~in‘ section 5;in computing 
` the`net-wealth for. the purposes of: this: sub- 
section im-any case, nòt -being a case ‘refer- 
réd<to.in the Proviso, | any. ‘assets referred 
to` in clauses - (xy), $ (xvi), (xxii), (xxiii), 
ee (xv); bovi; -Gavi (xxviii): cand 
xxix) of “sub- Sesion gD) of that . section, 
shall. T ‘be “excluded”, 
* Amendment- of Section: 39; In 
Sano 32. of: the ` ‘Wealth-tax - Act in Ex: 
planation;-IE, <for :the:.3vords'-“Tax + “Recovery 
Officer: and the -Tax Recovery Cortinissioner 
referred to in the- Incomé-tax* Act ‘or. ‘ithe 
riles“‘made: thereunder shall. be ‘deemed `t 
be: ithe Tax” Recovery °Officer' arid ‘the’Tax 
Recovery- Commissioner”; * the ~-words “Tax 
Recovery, Commissioner U and- the: Tax“ 7 Re- 
covery. Officer referredv to: in: the Jncoie tae 
Act shall: be deemed to:-bé’ the Tax’ Ré 
covery Commissionérsand the:-‘Tax- Recovery 
Officer”-:shall-. be -:substituted | et ‘effect 
from: the” Ist’,day .of: ‘January, 1972, on 
: 7586.7: Amendment, of::. Schedule. ae the 
Schedule: to othe Wealth-tax. ‘Act, with effect 
from,the ‘Ist day- of April, 21972, in: Part i 
5 (a)i > Paragrap b A 
zanih items À ity sand> (Dy "the? following 
iiem ‘shall ‘be sub: stituted; : namely:: m 


e of tax. 








“plas: 2- ‘per: cent. of tho- amont E 
t which: the- “net „wealth - -> exceeds’ 
: 35,00,000; < -i % 
Bs: a 000 plus: 3 persent. of “the ‘mount’! 
-bý which. the“ net wealth exceeds: “Rit, a 











iB. 00, 5,000 at -~ ave ti 
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Provided that for the purposes o2 this 
item,-— i : 

G) no wealth-tax shall be peyable 
where the net wealth does not exceel the 
following limit, namely:— 


_(A) Rs. .1,00,000, in the case of an in- 
dividual, = +): : 

- + (B)'Rs. 2,00,000, in the case of a 
Hindu: undivided: family; ~- S 

(ii) the wealth-tax payable shall, in no 
case, exceed 10 per cent. of the amount by 
which the net wealth .exceeds the limit 
specified in sub-clause (A) or, as the case 
may be,- sub-clause (B) of clause (i) o: thi 
proviso.”; see -, 

(ii) item (8) shall be re-mumbered as 
Fem (2); : 

(b) in Paragraph B, for the word, brac- 
kets and figure “item (3Y, wherever they 
occur, the word, brackets and figure “item 
(2Y shall be substituted. 


CHAPTER V 


OTHER DIRECT TAXES 


87. Amendment of Act 18 of 1958.— 
In the Gift-tax Act, 1958,— > 


(a) in Section 2, in clause (xii), for the 
words and figure “includes the transfer of 
any property deemed to be a gift under 
Section 4”, the words and figure “inzludes 
the transfer or conversicn of any property 
referred to in Section 4, deemed to be a 
gift under that section” shall be sukstitut- 
ed with effect from the Ist day pf April, 
1972; 
(b) Section 4 shall, with effect from 
the Ist day of April, 1972, be re-nurbered 
as sub-section (1) thereof and after stb-sec- 
tion (1) as so renumbered, the following 
sub-section shall be’ inserted with effect 
from that day, namely:— 


“(2) Where, in the case of an -:ndivi- 
dual being a member of a Hindu undivided 
family, any property having been the sepa- 
rate property of the individual has been 
converted -by the individual into. property 
belonging to the family through the act of 
impressing such separate property with the 
character of property belonging to the fa- 
mily or throwing it into the common stock 
of the family (such. property being here- 
after in this sub-section referred to as the 
converted property), then, notwithstending 
anything contained in any other prevision 
of this Act or any other law for the time 
being in force, for the purpose of compu- 
tation of the taxable gifts made by the indi- 
vidual, the individual shall be deemed to 
have made a gift of so much of the con- 
verted property as the members of the 
Hindu undivided family other than such 
individual would be entitled to, if a parti- 
tion of the converted property had taken 
place immediately after such conversion.”; 

(c) in Section 5, in sub-section. (1),—- 


The Finance (No. 2) Act, 1971..: 


‘ing Schedule shall 


[Act .82] 31 


(i) in clause (v), for the word and figu- 
res “Section 88”,-the word, figures and 
letter “Section 80G”’shall be substituted, 
and shall be deemed to have been substitut- 
ron effect from, the Ist day of - April, 

- Gi) in clause (va), in sub-clause (i), for 
the words, brackets and figures “sub-s. (6 
of Section 88 of the Income-tax Act, 1961”, 
the words, brackets, letters and figures 
“clause (b) of Sobari te of Section 80G 
of the Income-tax Act” shall be substituted, 
and shall be deemed to have . been substi- 
wed with effect from the lst day of April, 

(d) in Section 33, in Explanation II, for 
the words “Tax Recovery Officer and the 
Tax Recovery Commissioner referred-to in 
the Income-tax Act or the rules made there- 
under shall be deemed to be the Tax Re- 
covery Officer and the Tax Recovery’ Com- 
missioner” the words “Tax Recovery Com- 
missioner and the Tax Recovery Officer re- 
ferred to in the Incoms-tax Act shall be 
deemed to be the Tax-Recovery. Commis- 
sioner and the Tax Recovery Officer” shall 
be substitited with effect from the Ist day 
of January, 1972; `- 


(e) in Section 45, after Explanation 2, 
the following Explanation shall be inserted, 
namely:— . ae 


_ “Explanation 3.— For!’ the removal of 
doubts, it is hereby declaréd that the exemp- 
tion admissible under caluse (e) in relation 
to gifts made by an institution: or fund re- 


-ferred to in that clause shall not be denied 


merely or either or both of the following 
grounds, namely:— i 
..() that, subsequent to the . gift, any 
part of.the income of the institution or 
d has become chargeable to tax due to 
non-compliance with any of the provisions 
of Section 11 of the Income-tax Act; 


(ii) that, under clause (ce) of sub-sec- 
tion’ (1) of Section 18 of the Income-tax 
Act, the exemption: under Section 11 of that 
Act is denied to the: institution or fund in 
relation to any income arising to it from 
any investment referred to in clause (h) of 
sub-section (2) of Section 18 of the said 
Act where the aggregate of the funds in- 
vested by it in a concern referred to in the 
said clause (h) does not exceed five per 
cent. of the capital of that concern.”. 


88. Amendment of Act 7 of 1964,— 
In the Companies . (Profits) Surtax Act 
1964,— O° Pie 

(a) in Section 18, for the figures and 
brackets “2 (447°, the figures, brackets, 
letter and word “2 (43BY and (44)? shall be 
substituted with effect from the Ist day of 
January, 1972; | . 

(b) for the Third Schedule, the follow- 
be substituted with 
aa from the Ist day of April, 1972, name- 
y= ž . i 
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“THE. THIRD SCHEDULE - = 
ae -- (See section 4). 5 

: RATES. OF SURTAX: - 

Supa shall ‘be charged” ori ‘the “amount 

(hereinafter 'reférred: ‘to: ‘as ` the sheen 
amount) by which the chargeable dee fits ~ 
exceed the-!amount of the statutory’ 
ton at- ‘the following rates,- eee dene ae 
(i)"on soč- much- of -the- ee 
v chargeable . amount as ° a on 
- does not exeeed five pèr- ‘ss 
_ cent. of the- ‘amount of. -+ : 
“Fgapital- vas. “computed: in’: Dipi ; 
J-accordance >` with ~ the * : 
- Berend Schedul Ei per r odes 
ERa (Contd. ‘On Coli 2 2): 


nes “IE: ‘GLUCOSE AND ‘DEXTROSE: AND i 


a PREPARATIONS ‘THEREOF—.: . , 
-W Glucose in ‘whatéver form; a 
.., liquid glucose _ dextrose... mono-h 
rate .and, anhydrous. dentro. Sae 
(2). Preparations of ‘glucose . and dex: 
trose in which the reducing _ sugars 
expressed. „as. anhydrous. dextrose 
“amount to more „than 
. Gent, by, weight ``. 
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“ ed in 
| Schedule. +; 


-40. "Amendment" of: Aer t OF 1944. 


eighty per 


“INDIRECT TAXES © ee: 
-$9.° Amendment of- Act: 82- ae 1934.—4 


‘The Indian Tariff Act, 1934 (hereinafter: ré- 


ferred to as, the: T. arif Act) shall be amend- 
the manner specified in me Second 





In: the Central Excises ‘and Salt Act, 1944, 
ee Oe ee Ne i tis. fol wing I 

i) tor <Item No. e- tolio tem 
shall be substituted, namely:— Tes 


Ten “p pet’ cent,’ vad! valorem,” See 


ES after Item No. 1E;° “the. following Item. shall he. ies andy 


- TF MAIDA— ee - 
“Maida” means ` fhe, prod act ` of ae 
; known commerci as maida: ob- 


tained ` by; millin ‘cleaned, hard or 
* soft wheat: ' or b ends * thereof in a 
roller ‘flour mail.” ia 





š Giù In Item No:: 
| twenty : w per - “Klolite jat 
“gubstitute 


een 


(iv) for Item No. TLA, he” following’ ‘Tem, shal be oe adp 


3 SIA ALL PRODUCTS. “DERIVED 
‘FROM REFINING ' OF: “CRUDE- 
PETROLEUM OF.. SHALE., (WHE- 
THER: GASEOUS, LIQUID,..SEMI- 
SOLID, OR SOLID IN FORM), NOT 
.OTHERWISE. . SPECIFIED _IN- 

~ CLUDING . REFINERY GASES, 
-` LUBRICATING. OIL. - AND: GREA- 
. SES, -WAXES AND CORE. 


©: Mineral turpentine ol 
-@ Liquefied ppertoleum gas - . 7 P 
(8) Others ae 


(v) after Jtem : Nos “1A: as ‘so i amenda, the fo 


namely 
- “1B 5 GOMPOUNDED _LUBRIGATING 
OILS AND GREASES,. -THAT 
TO SAY, LUBRICATING - ons 
AND CREASES. OBTAINED. BY 
_ COMPOUNDING OF: -MINERAL 
$ DIEN aces ANY - OTHER INGRE- 


Tomom = The expression “mineral 


> 


. oil”. has the “meaning -assigned. to it 


in Explanation I to-Item No. 


atte "CALCINED. PETROLEUM: COKE. Twenty-t er cent: ad: sloni 
(vi) for Item No. 14AA, the following Item shi 


fe Two ey ‘and 


“ete, 


Ten paise par eens Pe a on? 





ee. the’ ei siy i Hie third. h ‘the: ent} pa hundred’ and 
‘dezrees . of Centigrade thermometer.” g 


shall .b 9 


ae “yt zi 
TL ie a E TE TATI 


ty ERA 


“cent. aa yale per ons. 
d rupees | er metric tonne.- 


Twenty y per r 


~ tonne, - 
Twenty fow: cent. cad! vea ma" 
owing: Iteins . shall. bè inserted, 


Twenty ‘per cent. ad. valoren; 





-be ‘substituted,. emcee 


AER 


(ii) on thé balance, if anys C4107 i 

<- of the. chargeable, y 
fe ‘ 0 per cont 
i ' -CHAPTER wo. 


| i 


nape ae metric + 


è 
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“IAA CHEMICALS, THE FOLLOW- Ten per cent, ad valorem.”; 
ING, NAMELY 


() Calcium carbide. 
Q) peoa . pasto and wie. « 


9 Sodium "hydrosalphite, 
4) Bicarbonate of soda. p tes 
Bichromates .of potassium or etiam arene 
6) Hydrogen peroxide. 
Potassium permanganate. 
(vii) for Item No. 14F, the following Item shall be substituted; sees 


"4F COSMETICS AND TOILET PRE- Twenty five per cent, ad valorem.”; ; 
PARATIONS NOT CONTA NING i . 

ALCOHOL OR OPIUM, INDIAN : 
HEMP, OR OTHER NARCOTIC 
pres OR NARCOTICS, MAME- 

Uj Preparations for the care of the skin 
including beauty creams, vanishing i 
creams, cold creams, make-u i = 
creams, cleansing creams, skin foods 
and’ tonics, face powders, baby 
powders, toilet powders, talcum 
powders and lipsticks., 

{i Preparations for the care of the hair— 

a) Hair, lotions, creams and pomaces. 

9 Perfumed bair oils. 
c) Shampoos whether or not ame 
soap or detergent. 

Explanation “Alcohol”, “Opium”, “Tn- 
dian hemp”, “narcotic drugs” and 
“narcotics” have the meanings, res- 
pectively, assigned to them i Sec- 
tion 2 of the Medicinal and Toilet 
we (Excise Duties) Act - s 


(viii) in Item No. 15, for the entry in the third E ER against sub-item 1 (2), the 
entry ‘Twelve and a half per cent. ad valorem.” shall be substituted: 


(iz) for Item No. 15A, the following Item shall be substituted, namely:— 


‘I5A ARTIFICIAL OR SYNTHETIC RE- l @ 
SINS AND PLASTIC MATERIALS. 
AND ARTICLES THEREOF— 


(1) Artificial or synthetic resins and plas- Thirty per cent. ad valore 
™ tic materials in any form, whether R i dg 
solid, liquid or pasty, or as powder- 
į granules or flakes, or in the farm of 
moulding powders, the folbwing, 
namely:— 
U) Condeénsation, Poly-condensation and 
Poly-addition products, whether or 
not modified or polymerised, -nclud- 
ing -Phenoplasts, Aminoplasts. Al- 
_kyds, Polyamides, Polyurethane, 
Polyallyl Esters and other Unsaturat- 
ed Polyesters; 
ti) Polymerisation and Copolymierisation 
products including Polyethylene and 
Polytetrahaloethylene, Polyisebutyl- 
ene, Polystyrene, ` abe clloride. 
Polyvinyl acetate, Polyvinyl ‘Chloro- _ 
acetate and . other Poli viiyt deriva- 


tives, Polyacrylic and Polyme“hacry- out “a x 
lic derivatives and Coumarone--ndene - zog : : 
resins: and ` ’ 


(iii) Cellulose acetate (including di-or tri- ` 
acetate), Cellulose acetate batyrate 
and.. Cellulose propionate, Cellulose 


1971 Acts./3 
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Aceti promt Ethyl cellulose 
Benzyl cellulose, whether plas- 
ticised or not, and plasticised Cellu- 

lose nitrate, 
(2) Articles made of plastics, all sorts, in- 
cluding tubes, - rods, sheets, foils, 
sticks, other rectangular. 
- į + shapes, whether laminated. or -not 
| and whether rigid or flexible, includ- 
~~ ing layflat tubings an po lyvinyl 
chloride sheets, not otherwise speci- 
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fied. . 
(9) Polyurethane iam: . i 
(4) Articles made of polyurethane foia 
Explanation.— For the purpose of sub- 
item (2), 
artificial or synthetic resins or plas- 
tic material included in sub-item (1). 
(x) in Item No. 16A, for the entries in 
(2), the entries “Forty per cent, ad valorem. 
` shall, respectively, be substituted; 


(xi) after Item No. 22B, the following 


“22C LINOLEUM, THAT IS TO SAY, 


COVERING MATERIAL PREPAR- 


ED. ON A BASE OF PAPER OR 
PAPER BOARD (INCLUDING 


“plastics” means the various. 


2) Act, 1971 


Thirty per cent. ad valorem. 


or profile 


Forty per cent. ad valorem. 
Forty per cent ad valorem’; +» 


. 


the -third column against sub-items (1) and 
” and “Twenty-five per cent: ‘ad valorem.” 


Items shall be inserted, namely: . 


Twenty per cent. ad valorem, 


N 


FELT PAPER OR FELT PAPER. 


BOARD) OR TEXTILE’ FABRICS, 
BY IMPREGNATION OR COAT- 
ING WITH 
MENT. 


22D ARTICLES OF READY-TO-WEAR 


APPAREL . (KNOWN ` COMMER- 
CIALLY “AS READY-MADE GAR- 
: , INCLUDING UNDER 


— BODY-SUP- 
_, PORTING GARMENTS BUT EX- 

CLUDING ARTICLES OF HOSI- 

ERY, IN OR IN RELATION TO 
THE MANUFACTURE OF WHICH 
ANY PROCESS 
CARRIED ON WITH THE AID OF 


POWER. 


29E TYPEWRITER AND SIMILAR 
RIBBONS, WHETHER OR NOT 
ON SPOOLS. - 


A LINOLEUM CE- | 


‘Ten per cent. ad valorem. 


IS ORDINARILY. 


Ten per cent. ad valorem." 


(xii) in Item No, 23A, for the entries in “she third column against sub-items ay 


and | (4), the entries “Fifteen per cent. 
em.” shall, respectively, be substituted; 


(xiii) in Item No. 28B, for. the entry in 


"items (1) and (4), the entry.“Twenty per cent. ad valorem.” 


- (xiv) after Item No. 28G, the following 


28D MOSAIC TILES, IN OR IN RE- 

. LATION TO THE MANUFACTURE 

OF WHICH ANY PROCESS IS 

`” ORDINARILY CARRIED ON 
WITH THE AID OF POWER. 

_ Explanation For the purposes of. 
Item, “mosaic tiles? means 

known commercially as mosaic tiles. 


tiles 


valorsm,” 


this 


the third column against Sack of the sub- 
shall be substituted; 


Item shall’ be inserted, namely:—= 


Tea per cent, ad valorem’; 


An 


and “Twenty par cent, ad valor- 


(xv) in Item No. 27, after sub- item te), the following sub-itemi . shall be poate 


_ namely:— 
‘(£ Containers made of aluminium, 


Tyeity-fve per cent, ad. valorem.”, 


> 


ALR 


d 
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Explanation.— “Containers” means con- 
tainers ordinarily intended for pack- . 
aging of goods for sale, including ` 
casks, drums, cans, boxes, gas cylin- 
ders and pressure containers, whe- 
ther in assembled or unassembled 
condition, and ‘containers known 
commercially as flattened or folded a 


containers. : 
` (xvi) after Item No. 80A, the following Item shall be inserted; namely: 
“30B MOTOR STARTERS R Ten per cent. ad valorem.”; 


(xvii) in Item No. 32, ‘for the entries in the third column against sub-items (1), 
(2), (8) and (4), the entries “Twenty per cent. ad valorem.”, “Thirty per cent, ad va- 
Jorem.”, “Ten per cent. ad valorem.” and “Twenty-five per cent. ad valorem.” s : 
respectively, be substituted; 
(xviii) for Item No, 33, the following Item shall be substituted, namely:—= 
“33 ELECTRIC FANS, ALL SOFTS— i 


(1) Table, cabin, carriage, edestal and Six per cent, ad valorem. 
air circulator fans, of a diame-er not ; + 
exceeding 40.6 centimetres. 

(2) Those designed for use in an indus- Ten per cent. ad valorem. 
trial system. as parts indispensable for -> E 
its operation and have been given . sa 
for that purpose some special shape 
or quality which would not be és- . 
bee for ‘their use for any other ae 


(8) Not Pohani specified. Ten per cent. ad valorem.”; 
(xix) after Item No. 83D, the folowing Item shall be ińserted, namely:— 


greet: ELECTRICITY SUPPLY ME- Ten per cent. ad valorem,’. 

“Electricity supply meters” means meters ao 7 . 

for measuring and registering the : 

amount of electricity consumed in 

ampere hours or multiples thereof, or 

the amount of electric energy con- . 

sumed, in watt hours or multiples eee 

thereof. ; 
(xx) after Item No. 34A, the following Items. shal be inserted, namely:— 


‘84A PARTS AND ACCESSORIES OF Ten: per cent. ad valorem, 
MOTOR VEHICLES, NOT OTHER- 
WISE SPECIFIED. : AR, TTR 
Explanation The expression “Motor X 
© vehicles” has the meaning = ok 
to it in Item No. 34. DAT = 
84B WORKS TRUCKS, MECHAMICAL- Ten per cent. ad valorem.’; 
LY PROPELLED, USED FOR 2 we ; 
SHORT DISTANCE TRANSPORT A 
OR HANDLING OF GOODS, THE / 
FOLLOWING, NAMELY:— $ 
- ) Forklift tricks. ; : : ` th 
2) Platform trucks. < í 5 
(xx) after Item No. 34A, the following Items ‘shall. be inserted, namely:— . 
ER ac eae, PEOJEC- Twenty per cent. ad valorem. 


87C PHOTOGRAPHIC CAMERAS. Twenty per cent. ad valorem.”; 
(xxii) in each of the Items Nos. 41 and 42, for the entry in the third column, the 
entry “Two paise each.” shall be” sabstituced; 
(xxiii) Item’ No. 44 shall be omitted; 
(xiv) for Item No.46, the following Item shall be substituted, ama 
"46 METAL-CONTAINERS NOT ELSE-` Ten per cent. ad valorem,’ 
WHERE SPECIFIED. i 
Explanation— The expression Eyr . 
tainers” has the meaning assig 
it in the Explanation to Item No. a7, 
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_ (xxv) after Item No, 48, the following Itens shall be- inserted, namely: 
49 ROLLING BEARINGS, THAT IS 


TO SAY, BALL OR ROLLER 
BEARINGS, ALL SORTS. 
WELDING ELECTRODES, ALL 
SORTS. 


, -5l COATED ABRASIVES AND GRIND- 


ING WHEELS, IN OR IN RELA- 
TION TO THE MANUFACTURE 
OF. WHICH ANY PROCESS IS 
ORDINARILY. CARRIED ON WITH 
THE AID OF POWER, THE FOL- 
LOWING, NAMELY:— 


(1) Natural or artificial abrasive powder 


(2) Grinding wheels and the like > olud- 


or grain on a base of woven fabric, 
of paper, of paper board or of other 
mal i whether or not cut to 
shape or sewn or otherwise made u 


ing grinding, sharpening; ishing, 
trueing and cutting A heads, 
discs and points), “of natural stone 
(agglomerated or not), of agglomerat- 
ed natural or artificial abrasives, or 
of pottery, with or without cores, 
shanks, sockets, axles and the like 
of other materials, but not mounted 
on pune ve: segments and other 
finished p of such wheels, of 
natural ene (ogelomerated or not), 
of agglomerated natural or artificial 
abrasives, or of pottery. 


Explanation |The expression “grinding 
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wheels and «the like” and “segments 
and other finished . parts of such 
wheels” shall mean those used on 
machine tools, etl ay sarin or 
pneumatic hand tools, for the trim- 
ming, polishing, sharpening, trueing 
or cutting-of metals, stone, glass, 
- plastics, ceramics, rubber, leather, 
mother of pearl, ivory and the like. 


Tən per cent. ad valorem. 


T-n per cent. ad valorem. - a 


Ten per cent. ad valorem, 


BOLTS AND NUTS, THREADED Ten per cent. ad valorem. 


OR TAPPED, AND SCREWS, OF © 
BASE METAL OR ALLOYS 
THEREOF, IN OR IN RELATION 
TO THE MANUFACTURE OF 
WHICH ANY PROCESS IS ORDI- 
NARILY CARRIED ON WITH 
THE AID OF POWER, 


Explanation. — The expression “bolts and 
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nuts, threaded or tapped, and 
screws” .used in this Item shall in- 
clude bolt-ends, screw studs, screw 
studing, self-tapped screws, screw 
hooks and screw rings. 


ZIP OR SLIDE FASTENTERS AND 
PARTS THEREOF— 
Zip or Slide Fasteners. 


) Parts of Zip or Slide Fasteners. 


PRESSURE COOKERS— 


“Presstire cookers” means enclosed ccok- 


ing vessels for use with an external 


har i source, capable of maintaining ' 


wor steam pressure known com- 
Saia as pressure cookers, 


. 


Twenty per cent. ad valorem. 
Twenty-five per cent. ʻ'ad valorem, 


Twenty per cent. dd valorem. 
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55. VACUUM FLASKS AND. OTHER 
VACUUM VESSELS AND PARTS 
THEREOF aa 

(1) Vacuum flasks and other vacuum 

vessels. ` qe 

(2) Parts of vacuum. flasks and’ other va- 
cuum vessels. 

56. PLAYING .CARDS. 

57 CAMPHOR. 

58 MENTHOL. - , 

59 ELECTRIC INSULATING TAPES. 
IN OR IN RELATION TO THE 
MANUFACTURE OF WHICE ANY 
PROCESS IS ORDINARILY CAR- 
RIED ON WITH THE. AID OF 
“POWER. : 

60 ADHESIVE TAPES, ALL SORTS. 
NOT ELSEWHERE SPECIFIED. 
INCLUDING CELLULOSE AD- 

_ HESIVE TAPES AND PAPER3ACK- 

' ED ADHESIVE TAPES, IN OR IN 
RELATION TO THE MANUFAC- 
TURE OF WHICH ANY PROCESS 


IS ORDINARILY CARRIED ON 


WITH THE AID OF POWEF. 


41, Amendment of Act 58 of 1957.— 
In the First Schedule to-the Adcitional 
Duties of Excise (Goods af Special Import- 


ance) Act, 1957,— 

() in Item No. 4, under “I. Menufac- 
tured tobacco—”, for the entry in the third 
column against sub-item (2), the entry 
“Seventy-five per cent. ad valorem.” shall 


be substituted; 

Gi).in Item No. 19. for sub-item I (2), 
the following sub-item shall be substituted, 
namely:— : a 


*(2) Others— 


(a) Cotton fabrics, | 25 vaise per- 


superfine _ square metre- 

_ (b) Cotton fabrics. - 05 paise per 
3 fine’ square metre- 

(c) Cotton fabrics. 6 paise per 
medium-A. square metre. 

(d) Cotton fabrics. 6 paise per 
medium-B sauare metre. 

(e) Cotton fabrics, 4 paise per 
coarse square metre. 


(f) Cotton fabrics. 
not otherwise 


42. Amendment of Act 27 of 1358.— 
In Section 3 of the Mineral Products (Addi- 
tional Duties of Excise and Customs) Act, 
1958, in sub-section (1), in the Tab-e, for 
the entry in the second column against 
item 8, the entry “Five hundred rupees per 
kilolitre at fifteen degrees of Centi 
thermometer”. shall be substituted. - : 


CHAPTER ‘VII 
FOREIGN TRAVEL TAX 
- 48. Extent and commencerrent.— 


25 paise per 
square m=tre.”. 


- 


(1) The provisions of this Chapter extend to ` 


the whole of India except the State’ ol Jam- 


mu and Kashmir, 
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_ passenger outside India 
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Fifteen per cent. ad valorem. 


Twenty per cent. ad valorem, 


Twenty per cent. ad valorem. 
Ten per cent. ad valorem, 
Ten per cent. ad valorem. 
Ten per cent. ad valorem. . 


Ten per cent. ad valorem’. 


(2) They shall come into force on such 
may, by 
notification in the Official Gazette, appoint. 


44. Definitions-—— In this Chapter, 
unless the context otherwise requires,— 

(a) “aircraft” means any aircraft as de- 
fined in Section 2 of the Aircreft Act, 1984, 
which is used (whether exclusively- or not) 
for the carriage of passengers; ; 

. (b) “carrier” means the person or autho- 
rity undertaking the carriage of a passenger 
on an international journey and. includes any 
agent, representative or other person acting 
on behalf of such person or avthority; 


(c) “customs port” and “customs air- 
port” mean, respectively, a pcrt or airport 
appointed as such under clause (a) of Sec- 
tion 7 of the Customs Act, 1962; 

` (d) “fare”: means the total ` amount of 
all charges of whatever nature (including 
charges, if any, for, provision o7 food or ac- 
commodation) payable to the carrier by or 
on behalf of a passenger in respect of, his 
international journey; 

(e) “international journey”, 
to a passenger, means— 

_ G) his journey from the last customs 
port or customs airport of departure of the 
ship or aircraft in the territories to . which 
this Chapter extends to a plac2 outside In- 
dia, and includes further journeys by such 
y the-same or 

e Mi, 


in relation 


different carriers; 


(ii) his journey from a place outside 
India to the first customs port or customs 
airport of arrival of the ship or aircraft in ` 
the said territories, ý 


*15-10-1971 — See Gaz. of India; 1-10- 
1971, Pt. II-S. 3 (i) Ext. P. 927, for ap- 


pointed date. 
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irrespective of whether the journey com- 
‘mences or terminates at such customs port 
or customs airport; i 


(£) “passenger” means any person tra- 
- velling on board a ship or an aircraft on an 
international journey except— ‘ 
(i) ‘a person employe or engaged: in 
any capacity on board the ship or aircraft 
ou the business thereof; ane 
Gi) a person on board the ship or air- 
craft either in pursuance of obligations laid 
upon the master, captain or other person: in 
charge of the ship or aircraft to carry ship- 
wrecked or distressed or other persons or by 
reason of any circumstances which neither 
the master or captain or other person in 
charge of the ship or aircraft nor the char- 
_terer, if any, could have prevented or 
forestalled; : 
(g) “ship” means a ship used (whether 
‘exclusively or not) for the carriage of pas- 
sengers. 
7 45. Foreign travel _tax.— (1) With 
effect from the date of commencement of 
this Chapter, there shall be levied and paid 
to the Central Government in respect of 
every international journey by .a passenger, 
where the fare for such journey is. paid or 
is payable in Indian currency, a tax: (here- 
after in this Chapter referred to as the 
foreign travel tax) at the rate of fifteen per 
cent, of the fare paid or payable by such 
passenger for such journey.. . 


Explanation When a passenger per- 
forms an international journey at a conces- 
sional rate or without being charged any fares- 
the fare ordinarily payable for the journey 
shall, for the purposes of this section, be 
deemed to be the fare payable by such pas- 
senger. Co i ; 

(2) In accordance with rules made 
under this Chapter, the foreign _ travel tax 
shall be collected by the carrier undertaking 
the. carriage of the passengers, or, where 
the tickets or other relevant’ documents for 
such carriage are not issued by such carrier, 
by ‘the carrier to whom such tickets or 
other documents relate, as an addition to 
the fares payable by such passengers and 
shall be paid to the Central Government. 


46. Power to eéxempt.— 
standing anything contained .in this Chap- 
ter, the Central Government may,— 

(a) by notification in the Official 
Gazette, and subject to such conditions and 
limitations as may be specified therein, ex- 
emptt wholly or to, such ‘extent as may be 
- specified in the notification, 
classes of passengers or any 
categories of passengers under 
class from 
if that Government is satisfied that it is 
` necessary so to do in the public interest; 


category or 
any such 








{For such exemptions, see G.S.R. 1454, . 


1455, 1456, 1457, 1458 published in Gaz. of 
India; 1-10-1971, Pt. IS. 3 (i), Ext Pp. 
, B40, 941, 943, 944. ; 
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‘any such tax due to the 


Notwith- ` 


any class or - 


the payment of foreign travel tax’ 


"A 


ALR: 


(b) by order in writing, and subject to 
such conditions and limitations as may be 
specified therein, exempt, wholly or to such 
extent as may be specified in the order, any 
passenger from the’ payment, of the said tax 
if that Government is satisfied, for reasons - 
to be recorded in the order, that it is neces- 
sary or expedient so to do, having regard 
to the ‘special circumstances of his case and 


` the purpose of his journey. s 


47. Penalty.— Any carrier . contraven- 
ing the provisions of sub-section-(2) of Sec- 
tion 45 and any. person committing a breach 
of any rule:or regulation made under this - 
Chapter shall be liable to a penalty not ex- 
ceeding five thousand rupees and such 
penalty may be adjudged by such authority 
and in such manner as may be specified in 
the rules. made under this Chapter. - 


- 48. Protection of action taken in good 

faith— No suit or other legal proceeding 
shall lie against the Central Government 
ånd no suit, prosecution or other legal pro- 
ceeding” shall lie 
rity of that Government for anything in 
good faith done or intended to be done in 
pursuance of this Chapter or the rules and 
regulations made thereunder. 


49. Power to make rules—— (1) The 
Central Government may, by notification in 
the Official Gazette, make rulesł for carry- 
ing out the purposes of this Chapter, 

“ (2) In particular, and without preju- 
dice to tie: gene, - of the foregoing 
power, such rules may provide for— i 


(a) the assessment and collection of the - - 


foreign travel tax including the charges for 
collection payable to carriers, the authori- 
ties. by whom adjudication of penalty and 
other functions under this Chapter -are to be 
discharged, the issue of notices requiring 
payment of such tax, the manner in which 
such tax shall be payable, the recovery of 
Central Govern-. 


ment in the same manner as an arrear of 


_ land revenue or in any other manner, and 


the procedure for claiming. refund 
amount paid under this Chapter; 


(b) the powers of authorities referred 
to in clause fa) to enter, inspect and search 
any ship or aircraft or any premises of a 
carrier and to examine any tickets, books of 
account, returns or other documents for the 
purpose of carrying out any duty imposed 


of any 


on any ‘such authority by or under this 
Chapter: : . : 
Provided that the provisions’ of the 


“Code of Criminal Procedure, 1898, relating 


to searches. shall, so far as they are appli- 
cable, apply in relation to searches under 
es made under “this clause; Ne 
(c) the procedure for adjudication of 
penalty; or : . 
tForeign Travel Tax Rules, 1971, see 


Gaz. of India 1-10-1971, Pt. ILS. 3 (i), Ext. 
P. 928. l ye 


e against any officer or autho- `’ 


1971 


(d) appeal and. revision ‘in the case o- 
any order made under this Chapter, the 
manner in which and tke time within: whick 
appeal may be preferred or applicat on for 
revision may be made and the fees payable 
therefor; : 

(e) any other matter which is to be, o> 
may be, .provided for by rules uncer this 
Chapter. ; i 

50. Power to make regulations— (1! 
The Central Board of Excise and Custom: 
constituted under Section 3 of the Zentral 
Boards of Revenue Act, 1968, may, br 
notification in the Official Gazette, make re- 
gulations* consistent with this Chapter and 
the rules ‘made thereunder, . generally to 
carry out the purposes of this Chapter. 

(2) In particular, and without prejudice 
to the generality of the foregoing power, 
such regulations may provide for—. i 

{a} the returns and | other ariculars 
and information which carriers shall =umish, 


the authorities to whom, and the imtervals . 


at which, such ‘returns, Percale znd in- 


formation shall be hed; i 


(b) supplemental matters arising out oZ 


any rule made by the Central Governmen: 
under this Chapter. E 

51. Rules and notifications to be laid 
before Parliament.— Every rule made unde- 
this Chapter and every notification issued 
under Section 46 shall-be laid as soon a: 
may be after it is made or issued before 
each House of Parliament while i is in 
session for a total period | of thirty dayz 
which may be comprised in one session or 
in two successive sessions, and if, before the 
expiry of the session in „which it ‘is so laic 
or the session immediately following, both 
Houses agree in making any modification in 
the rule or notification or both Housez 
agree that the rule should not be wade o- 
the notification should not be issued, the 


°For Foreign Travel Tax , Regulations. 
1971, see Gaz. of India; 1-10-71, Pt. IL 
S. 3 @,- Ext. P. 945. 
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rule or notification shall thereafter have 
effect only in such modified form or be of 
no effect, as the case may be; so, however, 
that any such modification or annulment 
shall be without prejudice to the validity 
of anything previously done under that rule 


or notification. ; 
: CHAPTER VIII 
MISCELLANEOUS 
52. Amendment of Act 6 of 1898—« 
In the First Schedule to the Indian Post 
Office Act, 1898, for the sub-heading “Par- _ 
cels” and‘ the entries thereunder, the fol- 
lowing shall be substituted, namely:— 


. “Parcels 
For a weight not exceeding One rupee. 
our h ed grams 


For every four hundred One rupee.” 
` grams, or fraction thereof, 

exceeding four hundred 

grams ` 

‘ 53. Amendment of Act 47 of 1961.— 
In the Deposit Insurance Corporation Act, 
1961, in Section 30, for the words “nine ac- 
counting years”, the words “fourteen ac- 
counting years” shall be substituted. 

54. Housing and Urban Development ` 
Finance Corporation Private Ltd. to be 
exempt for a certain period from liability to 
pay income tax and surtax—— Notwithstand- 
ing anything contained in the Income-tax 
Act or the Companies (Profits) Surtax Act, 
1964, the Housing and Urban Development 
Finance Corporation Private Ltd. (a Gov- 
érmment company ås defined in Section 617 
of the Companies Act, 1956) shall not be 
liable. to pay any tax, under either of the 
two Acts first mentioned, on its income, 
profits or gains for the previous year rele- 
vant to the assessment. year commencing on 
the Ist day of April, 1971 and for the nine 
previous years next following that previous 
year. i 

55. Repeal.— Section of the Fin- 
ance Act, 1971 is hereky repealed ‘and shall 
be deemz2d never to have been enacted. 


THE FIRST SCHEDULE | 
‘See section 2) 
3 PARTI A f 
` INCOME-TAX AND SURCHARGES ON 
“NCOME-TAX . 


i . Paragraph A 
In the case of every individual or Hindu undivided family 


or unregistered 


firm or other association of persons or body of individuals, whether incorporated or not, 


or every artificial juridical person recerred 
tion 2 of the Income-tax Act, not 
Part applies,— 


(1) where the total income does not ex 
ceed Rs. 5,000 . - 


(2) where the total’ income exceed: 
Rs. 5,000 but does not exceec 
Rs, 10,000 . i 

(8) where the total income exceeds 
'Rs. 10,000 but does not 


Rs. 15,000. 


to in sub-clause (vii) of clause (81) of Sec- 
being a case to which any other Paragraph of this 


Rates of income-tax 


Nil; 
10 per cent. of the amount by which the 
total income exceeds Rs. 5,000; 


“Rs. 500 plus 17 per cent. of the amount 
by which the total income exceeds 
Rs. 10,000; ; y 


40 [Act 32] 


(4) where the total. income exceeds 
Rs. 15,000 but does not exceed 
Rs. 20,000 

(5) where the total income exceeds 
Rs. 20,000 but does not  exseed 
Rs. 25,000 

(6) where the total income exceeds 
Rs. 25,000 but does not exceed 
Rs. 30,000 

(7) where the total income exceeds 
Rs. 80,000 but does not exceed 
Rs. 40,000 

(8) where the total income  exczeds 
Rs. 40,000 but does not exceed 
Rs, 60,000 i 

(9) where the total income exceeds 
Rs. 60,000 but does not exceed 

- Rs. 80,000 

(10) where the total income exceeds 
Rs. 80,000 but does not exceed 
Rs. 1,00,000 : 

(11) where the total income exceeds 

Rs. 1,00,000 but- does not exceed 
Rs. 2,00,000 

(12) where the total income exceeds 
Rs. 2,00,000 á 


Provided that for the purposes of this 
Paragraph, in the case of a Hindu undivid- 
ed family which at any time during the 
previous year. satisfies either of the follow- 
ing two conditioħs, namely:— 

(a) that it has at least two mem- 
bers entitled to claim partition who are not 
less than eighteen years of age, or 

(b) that it has at least two 
entitled to claim partition who 

(Contd. in Col. 2) 


Surcharge on 


mem ers 
are not 
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Es. 1,850 plus 23 per cent. of the amount 
by which the total income exceeds 
Rs, 15,000; 

Fs. 2,500 plus 30 per cent. of the amount 
by which the total income exceeds 
' Rs. 20,000; 

Es. 4,000 plus 40 per cent. of the amount 
by which the total income exceeds 
Rs. 25,000; 

Bs. 6,000 plus 50 per cent. of the amount 
by which the total income exceeds 

«© Rs. 80,000; 

Rs. 11,000 plus 60 percent. of the 
amount by which the total income 
exceeds Rs. 40,000; 

RBs, 28,000 plus 70 per cent. of the 
amount by which the total income 
exceeds Rs. 60,000; 

Rs. 87,000 plus 75 per cent. of the 


amount by which the total income 


exceeds Rs. 80,000; 
. 52,000 plus 80 per cent. of the 
amount by which the total income: ex- 
ceeds Rs. 1,00,000; 
1,832,000 plus 85 er cent. of the 
amount by which the total income 
exceeds Rs, 2,00,000: 
Imeally descended one from the other and 
vho are not lineally descended from any 
other living member of the family,— 


(i) no income-tax shall be payable on 
a total income not exceeding Rs. 7,000; 


(i) where the total income ` exceeds 
Es. 7,000 but does not exceed Rs. 7,660, 
the income-tax payable theréon shall not ex- 
czed forty per cent. of the amount by whic 
the total income éxceeds Rs. 7,000. ; 


Bs. 


ircome-tax 


The amount of income-tax computed in accordance with the preceding provisions 
of this Paragraph shall be increased by a surcaarge for purposes of the Union calcu- 
lated at the rate of ten per cent. of such income-tax. 


Paragraph B 


In the case of every co-operative 


society,— 


Rates of income-tax 


(1) where the total income does not ex- 
* ceed Rs. 10,000 
(2) where the total income , exceeds 
Rs. 10,000 but does not” exceed 
Rs. 20,000 
(8) where the total income exceeds 
Rs. 20,00 ; 


> 


Surcharge on 


15 per cent, of the total income; 


Rs. 1,500 pus 25 per cent. of the amount 
by which the total income exceeds 


Rs. 10,000; 

Rs. 4,000 plus 40 per cent. of the amount 
by which the total income exceeds 
Rs. 20,000. 


in2ome-tax 


The amount of income-tax computed at the rate hereinbefore specified shall be in- 
creased by a surcharge for purposes of the Unicn calculated at the rate of ten per cent, 


of such income-tax.. 


In the case of every registered firm,—— 


Paragraph G 


Rates of income-tax 


(1) where the total 
exceed Rs. 10,000 
the total 


but 
Rs. 25,000 


income does not 


income 


does not exceed 


Nil; 


exceeds ` 4 per cent. of the amount by which the 


total income exceeds Rs. 10,000; 


~ 


1971 
(8) where the total income - exceeds 
Rs. 25,000 but does not exceed 
` Rs. 50,000 
(4) where the total income exceeds 
Rs. 50,000 but does not exceed 
Rs. 1,00,000 
(5) where the total income exceeds 
Rs. 00 


`" Surcharge on 

The amount of income-tax compufed at 
the rate hereinbefore specified shall te in- 
creased by the aggregate of surcharges for 
, popes of the Union calculated as speci- 


hereunder:— : 


(a) in the case of a registered firm 
whose total income includes income derived 
from a profession carried on by it ard the 
income so included is not less than fif-y-one 
per cent. of such total income, a surcharge 
calculated at the rate of ten per cent. of 
the amount of income-tax computed ct the 
rate hereinbefore specified; 


(b) in the case of any other registered 
a surcharge calculated at the rete of 
: (Contd. on Col, 2) 


N 


` firm, 
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Rs. 600 plus 6 per cent. of the amount 
by which the total: income exceeds 

Rs. 25,000; ‘ 
Rs. 2,100 plus 12 per cent. of the amount 

by which the total income excee 

Rs. 50,000; i 
Rs. 8,100 plus 20 per cent. of the amount 

by which the total income exceeds 

Rs. 1,00,000. 
income-tax 
twenty per cent. of the amount of income- 
tax computed at the rate hereinbefore speci- 
fied; and , . 

(c) a special surcharge calculated at 
the rate of ten per cent. on the aggregate of 
the following amounts, namely:— 

* (i) the amount of income-tax computed 
at the rate hereinbefore specified; and 

(ii) the amount of the surcharge cal- 
culated in accordance with clause (a), or, as 
the case may be, clause (b) of this sub-para- 
graph. `> 

Explanation.—-For the purposes of this 
Paragraph, “registered firm” includes an un- 
registered firm assessed as a registered firm 
under clause (b) of Section 183 of the Iu- 
come-tax Act. i 


Paragraph D 


In the case of every local authority,— 


Rate of income-tax 


On the whole of the total income 


50 per cent. 


Surcharge on income-tax z 
The amount of income-tax computed st the rate hereinbefore specifed shall be 
increased by a'surcharge for purposes of the Union calculated at the rate of ten per 


cent. of such income-tax. 


A . ° Paragraph E f 
'. In the case of the Life Insurance Corporation of India established under the Life’ 


Insurance Corporation Act, 1956,— - 


Rates of income-tax 


@ on that part of its total income which 
consists of profits and gains from 

life insurance business 

(ii) on the balance, if any, of the total 
income 


52.5_per cent; 


the rate of income-tax applicable in ac- 
cordance with Paragraph F of this 
Part, to the total income of a domes- 
tic company which is a company in 
which the public are substantially in- 
terested. : 


_ Paragraph F ~ 


In the case of a company, other than tae Life Insurance Corporation 
Insurance Corporation Act, 1956,— 


established under the Life 


of India 


Rates of ihcome-tax 


I. In the case of a domestic 

(1) where the company is a company 

fn which the public’ are substantially inte- 

rested— ——— - f f : 

. G) in a case where the total income does 
not exceed Rs.‘50,000 - ji 


Gi) in a_ case where the total incom= ex- 
ceeds Rs. 50,000 


company— _ 


z 


45 per cent. of the total income; 


55 per cent. of the total income; 
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(2) where the company is not a com- 
pany in which the public are substantially 
interested, — 

() in the case of an industrial com- 
pany— 
(a) on so much of the total income as 

does not exceed Rs. 10,00,000 


$) on the balance, if any; of the- total. 


income 
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ALB 


55 per cent; 
60 per cent.; 


fee, 


(ii) in any other case 65 per cent. of the total income: 


Provided that. income-tax payable by 
a domestic, company, being a company in 
which the “public are sukstantially interest- 
ed, the total income òf which exceeds Ru- 
pees 50,000, 


shall not euceed the aggre- 
gate of— 


' (Contd. in Col. 2) : 
. If. In the case of a company- other 

Gi) on so much of the total -income as 
consists of— 

(a) royalties received Rom an Indian 
concern in pursuance of an agree- 
ment made by it with the Indian 
concern after the 31st day of March, 
1961, or f 

' (b) fees for rendering. technical services 
received from an Indian concern in 


“pursuance of an agreement mads by. 


_it with the Indian concern after the 
29th day „of February, 1964, ’ 

and where such agreement has, in either 

. case, been approved by the Central Gov- 

ernment 

i) on the balance, if any, of the total 
income 


(a) the income-tax which. would have 
been payable by ‘the company if its total 
income had been Rs. 50,000 (the income 
af Rs. .50,000. for this purpose being com- 
uted as if such income included income 
from various sources in the same propor- 
uo as the total income of the company) 
ani 


(b) eighty per cent. of the amount by 
which its Sotal income exceeds Rs. 50,000. 


than a domestic company— 


FO per cent, 
70 per éent. 


PART IL. 
Rates for deduction of tax at source in. cath cases 
In every case in which under the provisions of Sections 1s. 194, 194A and 195 
of the Income-tax Act, tax is to be deducted at the ‘rates in force, deduction au be . 
made from the income subject to deduction, at the following rates:— 








‘1. In the case of a person other than a 
- company— 
(a) where the person is resident— 
@ on income by way of interest other 
than “Interest on securities” 
Gi) on any other income (excluding inte- 
rest payable on a tax free security) 


(b) where the person is not resident’ in 
India— 3 


G) on the whole income (excluding inte- 
test payable on a tax free security) 


`- whichever is high 


‘  _Income-tax 
__ Rate of Rate of 
income-tax surcharge 
10 per cent Ni 7. 
S0 per cent. 


8 per cent, 


non tax at 30 per cent. and surcharge 
4.5 per cent. of the amount of 
a ae 


income-tax ava “durohange on income-tax 

- in respect of the income at the rates 
- prescribed - in ge s A of Part . 
III of this Schedule such income 
had been the ‘total income, : 

er - 


` 
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Gi) on the income: by way of interest 
payable on a tax-free security : 
2. In the case of a company— 
(a) where the company is a 
company— ay : 
@ on income by way of -interest ` other 
than “Interest on securities” 
_ G on any other income (exchiding inte- 
test payable on a tax-free security) 
(b) where the company is not a dcmes- 
tic company— 
@ on the income by way of divicends 
payable by any domestic company 
Gi) on the income by. way of royalties 
_ payable by -an Indian concern `- in 
\ pursuance of an agreement mads by 
‘it with the Indian concern after the 
81st day of March, 1961, and’ which 
has been approved by the Central 
Government ; 
(iii) on the income by way of fees pay- 
able by an Indian concern for ren- 
dering technical services in Pune 
ance of an agreement made be i 
with the Indian concern after the 
29th day of February, 1964, 
which -has been approved by 
Central Government . i 


liv) on the income by way of interest 
payable on ‘a tax-free security: 
(v) on any other income . 


domestic 


_ Rates for calculating or charging . 
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15 per cent, 2.25 g 


Nil 
Nil 


20 per cent 
22 per cent, 


24.5 per cent ~ Nil 


50 per cent, Nil 


Nal 
Nil 


Nil . 


50 per cent. 
44 per cent. 


70 per cent- 


PART M j 
income-tax in certain cases, deducting “ncome- 


tax from income chargeable under the head “Salaries” of any payment refer- 


red to in, sub-section (9) 
In‘ cases in which income-tax has to 
bè calculated under the first proviso to sub- 
section (5) of Section 132 of the Income- 
tax Act or charged under sub-section (4) 
of Section 172 or sub-section (2) of Section 
174 or Section 175 or sub-section (2) of 
Section 176 of the said Act or deducted 
under Section 192:of the said Act from 
income chargeable under’ the head “Sala- 
ties” or deducted under sub-section (9) of 
Section 80E of the said Act from any pay- 
ment referred to in the said sub-section (9) 
or in which the “advance tax”  pavable 
under Chapter XVII-C of the said Act has 
to be computed, at the rate or rates in 
force, such income-tax or,. as the case may 
(Contd. on Col. 2) 
T l : Rates of 
(1) where the total. income does not ex- 
ceed Rs.‘ 5,000 ` : 
(2) where the total income 
-pees 5,000 but does 
. Rs. 10,000 ae 


exceeds Ru- 


not exceed 


(8) where the total income exceeds Ru- 
pees 10,000 but does not exceed 
Rs. 15,000 . an , 

{4 where the total income exceeds Ru- 
pees 15,000 but does not excee 
Rs. 20,000 ‘ 

(8) where the total income’ exceeds Ru- 

does not 


pees 20,000 but 
Rs. 25,000 


ə 


of Section 80E and computing “advance tax”. 


be, “advance tax” (not being “a‘tvance tax” 
in respect of any income chargeable to tax 
under Section 164 of the Incometax Act 
at the rate of sixty-five per cent) shall be 
so calculated, charged, deducteé or com- 
puted at the following rate or rates:-— 


Paragraph A 


In the case of every individual or 
Hindu undivided family or -mregistered 

or other association af persons or body 
of individuals, whether incorporated or not, 
or every artificial juridical person referred 
to ‘in sub-clause (vii) of clause (31) of Sec 
tion 2 of the Income:tax Act, not being a 
case to which any other Paragreph of this 
Part applies— ` -> l 
income-tax 


Nil; 


10 per cent. of the amount by which the 
total ‘income exceeds -Rs. 5,000; 


Rs. 500 plus 17 per cent. of the amount 
by which the total income exceeds 
Rs. 10,000; ; 

Rs. 1,850 plus 23 per cent. of the amount 
by which the total income exceeds 
Rs. 15,000; - f 

Rs. 2,500 plus 30 per cent, of the amount 
by ft the total income exceeds 
Rs. 20,000; aa ae 
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(6) where the total income exceeds Ru- 
pees 25,000 but does not exceed 
Rs. 30,000 

(7) where the total income exceeds Ru- 
pees 30,000 but does not exceed 
Es. 40,000 

(8) where the total income exceeds Ru- 

‘40,000 but does not exceed 

. 60,000 

(9) where the total income exceeds Ru- 
pees 60,000 but does not exceed 

= Bs. 80,000 

_(10) where the total income exceeds Ru- 
pees 80,000 but does not exceed 
Rs. 1,00,000 

(11) where the total income exceeds Ru- 
pees 1,00,000 but does not exceed 
Rs. 2,00,000 . 

(12) where the total income exceeds Ru- 
pees 2,00,000 


Provided that for the purposes of this 
Paragraph, in the case of a Hindu undivid- 
ed family which at any time during the 
previous year relevant to the assessment 
year commencing on the Ist day of April, 
1972 satisfies either of the following two 
conditions, namely:— 


(a) that it has at least two members 
entitled to claim partition who are not less 
than eighteen - years of age, or 

(b) that’ it, has at least two members 
entitled to claim partition who are not 
lineally descended one from the other and 
who are not lineally descended from any 
other living mémber of the family, 

(i) no income-tax shall be payable on 
a total income not exceeding Rs. 7,000; 


(ii) where the total income exceeds 
Rs. 7,000 but does not exceed Rs. 7,660, 
the income-tax payable thereon shall not 
exceed forty per cent, of the amount by 
which the total income exceeds Rs. 7,000. 


(Contd. on Col. 2) 


2) Act, 1971 
Rs. 


ALR. 


4,000 plus 40 per cent. of the amount 
by which the total income exceeds 
Rs. 25,000; . 

6,000 plus 50 per cent. of the amount 
by which the total income exceeds 


Rs. 30,000; 
11,000 plus 60 per cent. of the 
amount Dy which the total income 
exceeds Rs. 40,000; 

lus _70 per cent of the 


23,000 
amount by which the total income 
of the 


exceeds Rs, 60,000; 
87,000 plus 75 per cent. 
‘amount by which the total income 
exceeds Rs. 80,000; 
Rs. 52,000 plus 80 per cent. of the 
amount by which the total income 
exceeds Rs. 1,00,000; 
1,32,000 plus 85 per cent. of the 
amount by which the total income 
exceeds Rs. 2,00,000: 
Surcharge on income-tax 
The amount of income-tax computed 
in accordance with the preceding provisions 
of this Paragraph shall be increased by a 


surcharge for purposes of the Union cal-° 
culated at the following rates, namely:— 


(a) in a case where the 10 per cent.. 
` total income does 
not exceed Rs. 15,000 
(b) in any other case 15 per centa 

Provided that the amount of surcharge 
payable shall, in no case, exceed the aggre- 
gate of the following sums, namely:— 

(i) an amount calculated at the rate 
of 10 per cent. on the amount of income- 
tax on an income of Rs. 15,000, if such in- 
come had been the total income (the in- 
come of Rs. 15,000 for this purpose being 
computed as if such income included in- 
come from various sources in the same pro- 
portion as the total income of the person 
concerned); and 


(ii) 40 per cent. of the amount by 
which the total income exceeds Rs. 15,000. 


Rs. 
Rs. 
Rs. 
Rs. 


Rs. 


Paragraph B 
In the case of every co-operative so ciety, — 
Rates of income-tax 


(1) where the total income does not ex- 
ceed Rs. 10,000 

(2) where the total income exceeds Ru- 
pees 10,000 but does not exceed 
Rs, 20,000 

(8) where the total income exceeds Ru- 
pees 20,000 


15 per cent. of the total income; 


Rs. 1,500 plus 25 per cent. of the amount 
by which the total income exceeds 
Rs. 10,000; 

Rs. 4,000 plus 40 per cent. of the amount 
by which the total income exceeds 
Bs, 20,000. 


Surcharge on income-tax 


The amount of income-tax computed at the rate hereinbefore 


specified shall be 


increased by a surcharge for purposes of the Union calculated at the rate of fifteen per 


cent. of such income-tax. 


: Paragraph C 
_ In the case of every registered firm,— 


Rates of .income-tax 


(1) where the total income does not ex- 
ceed Rs. 10,000 


Nil; 


~ 
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(2) where the total income exceeds Ru- 
pees 10,000 but does not exceed 
7 - Rs. 25,000 . 
- (8) where the total -income -exceeds Ru- 
pees 25,000 but does not exceed 
Rs, 50,000 f 
(4) where the total income exceeds Ru- 
pees 50,000 but does not. exceed 
Rs. 1,00,000 i 
: (5) where the total income exceed: Ru- 
pees 1,00,000 . 


Surcharges on income-tax . 
The amount of income-tax comouted 
at the rate hereinbefore specified shall be 
increased by the aggregate 
for purposes of the Union. calculated . as 
specified hereunder:— > 
(a) in the case of a registered firm 
whose total income includes income deriv 
from a profession carried on by it and the 
income so included is not less than fifty- 
one per cent. of such total income, = sur- 
charge calculated at the rate of ter per 


- cent. of the amount of income-tax comput- 


ed at the rate hereinbefore specified; 

(b) in the case of any other regictered 
firm, a surcharge calculated at the rate of 
twenty per cent. of the amount of income- 
tax computed at the rate hereinbefore spe- 
cified; and ear ; i ; 

(c) a special surcharge 
the rate of fifteen per cent. on 


calculatec. at 
the aggre- 


gate of the following amounts, namel7:— | 


(Contd. on Col. 2) 
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4 per cent. of the amount by which the 
total income- exceeds Rs. 10,000; 


Rs. 600 plus-6 per cent. of the amount 
by which the total income exceeds 
Rs. 25,000; a 

Rs. 2,100 plus 12 per cent. of the amount 
by which the total income exceeds 
Rs. 50,000; | 

Rs. 8,100 plus 20 per cent. of the amount 
by which the total income exceeds 
Rs. 1,00,000. 


(i) the amount of income-tax computed. 
at the rate hereinbefore specified: an 
_ Gi) the amount of the surcharge cal- 
culated in accordance with clause (a), or, 
as the case may be, clause (b) of this sub- 


paragraph. _ 

Explanation.— For the purposes of 
this Paragraph, “registered firm” includes 
an unregistered firm assessed as a register- 
éd firm under clause (b) of Section 183 of 
the Income-tax. Act, 

: Paragraph D. 

In the case of every local authority, —= 

Rates of income-tax © . 

On the whole of the 50 per cent. 
total income 

Surcharge on income-tax 

The amount of income-tax computed 
at the rate hereinbefore specified shall be 


‘increased by a surcharge for purposes of 


the Union calculated at the rate of fifteen 
per cent. of ‘such income-tax. . 


g Paragraph E 


In the case of the Life Insurance Corporation of India 


Life Insurance Corporation Act, 1956,— . 


@ on that part of its total income which- 
consists of profits and gains from 
life insurance business 

(ii) on the- balance, if any, of the total 


income . i 


l _Earagraph F 
In the case of a company, other than the Life Insurance Corporation of 


established under the 


. Rates of income-tax . 


52.5 per cents — 


the rate of -income-tax applicable. in ac- 

cordance- with Paragraph F of this 

- Part, to the total income of a do- 

mestie company which is a company 

in which the public are substantially 
interested. 


India 


established under the Life Insurance Corporation Act, 1956,— 
: Rates of income-tax 


I. In the case of domestic company—., . 
(1) where the ‘company is a compary in 
i which the public are substantially 
interested, — . , 
(i) in a case where the total income does 
not exceed Rs. 50,000 

(ii) in“a case where the total income ex- 

©) ceod: a. 50,000 

2) where the company is a company in. 
which the public. ate substanžially 
interested,— > 

G) in the case 


~ 


of an industrial com- 


any— | 4 : . 
(a) on so much of the-total income as 
does not exceed Rs. 10,00,000 . 


45 per cent. of the total income; 
55 per cent. of the total income; 


CAs 


55 per cent.g 
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‘(b) on the balance, if any, of the total 


income 
(ii) in any other case 

Provided that the income-tax payable 
by a domestic company, being a company 
in which the public are substantially inte- 
rested, the total income of which exceeds 
Be: 50,000, shall not exceed the aggregate 
cf— 

(a) the income-tax which would have 

(Contd. on Col. 2) 

JI. In the case of a company other 

(i) on so much of the total income as 
consists of— 

(a) royalties received from an Indian 
concern in pursuance of an agree- 
ment made by it with the Indian 
concern after the 3lst day of March, 
1961, or : 

(b) fees for rendering ‘technical services 
received from an Indian concern in 
pursuance of an agreement made by 
it with the Indian concern after the 
29th day of February, 1964, 

and where such agreement has, in either 

‘case, been approved by the Central Gov- 

ernment ; 

(ii) on the balance, if any, of the total 
income : 


THE SECOND SCHEDULE 
“(See Section 39) 


In the First’ Schedule ' 
Act,— 

(i) in Items Nos. 1 (1), 39 (2), 46 (6), 
58 (1), 73 (15) (a), 73 (5) (b), 75 (4), 
75 (9), 75 (10), 75 (11), 75 (12), 75 (12A), 
75 (14) and 75 (15), for the entry against 
each of them in the fourth column, the 


entry “100 per cent. ad valorem.” shall be 
substituted; 

(ii) in Item No. 5 (2), for the entries 
in the fourth and sixth columns, the en- 
tries “100 per cent. ad valorem.” and “90 

r. cent. ad valorem.” shall, respectively, 
Be substituted; f - 


(iii) in Item No. 9 (8), for the entries 
in the fourth and sixth columns against 
sub-item (a), the entries “Rs. 60 per kilo- 
gram.” and “Rs. 60 per kilogram less 7% 
ger cent. ad valorem.” shall, respectively, 
be substituted; 

(iv) in Items Nos. 75 (2), 75 (8) -and 
75 (13), for the entries against each of 
them in the fourth and fifth columns, the 
entries “100 per cent. ad valorem.” and 
“92% per cent, ad valorem.” shall, respec- 
tively be substituted; 


(v) in Item No. 75 (18), for the entry 
in the fourth column against sub-item (b) 
(ii), the entry “100 per cent. ad valorem.” 
shall be substituted; 7 

(vi) in Item No. 87C, for the entry in 
the fourth column against sub-item (i), the 
entry “80 per cent. ad valorem.” shall be 
substituted. 





. (Amendment) Act, 1971 


to the Tariff - 


A.I. R. 
60 per cent.; 


65 per cent. of the total income: 
been payable by the company if its total 
income had been Rs, 50,000 (the income of 
Rs. 50,000 for this purpose being comput- 
ed as if such income included income from 
various sources in the same proportion as 
the total income of the company); and 

(b) eighty per cent. of the amount by 
which its total income exceeds Rs. 50,000. 


than a domestic company— 


50 per cent. 


70 per cent.’ 
THE INDIAN TELEGRAPH 
MENT} ACT, 1971 . 
(Act No. 33 of 1971)° f 
: (10th August, 1971) 
An Act further to Indi 


amend the dian 

Telegraph Act, 1885. 
BE it enacted by Parliament in the 
the Republic of 


(AMEND- 


Twenty-Second year of 
India as follows:— 

1. .Short title— This Act may be call- 
ed THE. INDIAN TELEGRAPH (AMEND- 
MENT) ACT, 1971. 


2. Insertion of new Section 6A.— . 
After Section 6 of the Indian Telegraph 
Act, 1885 (hereinafter referred to as the 
pariul Act), the following - section shall 
e inserted, namely:— ~ __ z 

“6A. Power to notify rates for. trans- 
mission of messages to countries outside 
India.— (1) The Central Government may, 
from time to time, by order, notify the 
rates at which, and. the other conditions 
and restrictions subject to which, messages 
shall be transmitted to any country outside 
India. 

. (2) In nectifying the rates under sub- 
section: (1), the Central Government shall 
have due regard to all or any of the fol- 
lowing factors, namely:— 

(a) the rates for the time being in 
force, for transmission of messages, in coun- 
tries outside India; 


*Received -the assent of the President on 
10-8-1971. Act published in Gaz. of 
India, 10-8-1971, Pt, II-S. 1, Ext. P. 245. 
For Statement of- Objects and Reasons, 
see Gaz. of India, 17-12-1970, Pt. ILS. 2, 
Ext. P. 1899. : 


\ 
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(b) the foreign exchange rates for the 
time being in force; ` 

(c) the rates for the time being in 
force for transmission of messages : within 
India; nea ; 

(d) such other relevant: factors as the 
Central Government may think fit in the 
circumstances of the case.”, - i? 6 

3. Spree ai setae 7—In es 
section (2) of Section 7 of the principa. Ac 
in ee (a). the words “within India” shall 
be inserted at the end. 

4. Omission of Section -29.— Section 
29 of the- principal Act shall be omitted. 





THE MEDICAL TERMINATION. DF.. 
PREGNANCY ACT, 1971 
(Act No. 84 of 1971)* 


(10th August, 1971) 


; An Act to provide for the termination 
. of certain pregnancies by registered medi- 
cal practitioners and for matters conrected 
therewith. or incidental thereto. 
BE it enacted by Parliament in the 
Twenty-second Year “of the Republic of 
India as follows:— : 


1. Short title, extent and commence- 
< ment.— -(1) This Act may be called THE 
MEDICAL. TERMINATION OF PREG- 
NANCY ACT, 1971. i eS 


(2) It extends to the whole of India 
except the State of Jammu and Kashmir. 

(8) It shall come into force- on such 
date as the Central Government may. by 
notification in the Official Gazette, appoint. 

2. Definitions.— In this: Act, unless 
the context otherwise requires,— - 

(a) “guardian” means a person kaving 
the care of the person of a minor ora luna- 
tic; 

(b) “lunatic” has’ the meaning assigned 
to- in Section 8 of the Indian Lunacy Act, 

(c) “minor” means a Hon who, under 
the provisions of the Indian Majority nee 
1875, is to be deemed not to have attain 

is majority; 

(d) “registered medical practitioner” 
means ‘a medical practitioner who possesses 
’ any recognised medical qualification as de- 

ed in clause (h) of Section 2° of ` the 
Indian Medical Council Act, 1956, - whose 
name has been entered in a State Medical 
Register and. who has such .experience or 
training in gynaecology and obstetrics as 
may be prescribed by rules made -mder 
this Act. - -i 


Received the assent of the President on 
10-8-1971. Act published in Gaz,’ of 
India, 10-8-1971, Pt. II-S. 1, Ext. P. 237. 

. For Statement of ‘Objects. and Reasons, 
see Gaz. of India, 17-11-1969, Pt, I-S. 2, 
Ext. P. 880. 
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8. When pregnancies may be termi- 
nated by registered medical -practitioners.— 
(1) Notwithstanding anything contained in 
the Indian Penal Code, .a registered medical 
ractitioner shall not be guilty of any of- 
ence under that. Code or under any other 
law for the time being in force, if any preg- 
nancy is terminated by him in accordance 
with the provisions of this Act. 

(2) Stbject. to the provisions of sub- 
section (4), a pregnancy may be terminat- 
ed by a registered medical practitioner,— 

. (a) where the length of the pregnancy 
does not exceed twelve weeks, if such me- 
dical practitioner is, or _ 

-(b) where the poct of the -pregnancy 
exceeds twelve weeks but does not exceed 
twenty weeks, if not less than two, regis- 
tered medical practitioners are, 
of opinion, formed in good faith, that— 

- (i) the continuance of the pregnancy 
would involve a risk to the life of the preg- 


. nant woman or. of grave injury to her phy- 


sical or mental health; or . 

` (ii) there is a. substantial risk that if. 
4he child were born, it would suffer from 
such physical or mental abnormalities as to 
be seriousy handicapped. . 
_ Explanation I.— Where any pregnancy 
is alleged by the pregnant woman to have 
been caused by rape, the anguish caused 
by “such pregnancy shall be presumed .to 
Constitute a grave injury to the mental 
health of the pregnant woman, ` 

Explanation HW.—Where any pregnancy 
occurs as a~result of failute of any device 
or -method -used by any married woman or 
her husband for the purpose of limiting the 
number of children, the anguish caused by 
such unwanted pregnancy may be presum- | 
ed to constitute a grave injury to the men- 
tal health of ‘the pregnant woman. 

(3) In determining whether the conti- 
nuance of a pregnancy: would involve such“ 
risk- of injury to the -health as is mention- 
ed in sub-section (2), account may be taken 
of the pregnant woman’s actual or reason- 
ably foreseeable environment. ee 
(4) (a) No pregnancy of a woman, 
who- has not attained the age of eighteen 
years, or, who, having attained the age 
of -eighteen years, is a lunatic, shall be 
terminated except with the consent in writ- 
ing of her guardian. ` ao pe 

(b) Save as - otherwise provided in 
clause (a), no pregnancy shall be terminat- 
ed except with the consent of the pregnant 
woman. Me . 

4, Place where . pregnancy may be 
terminated.— No termination of pregnancy 
shall be made in accordancé with this Act 
at-any plece other than— 

(a) a. hospital established or ‘maintain- 
ed by Government, or a 

(b) a place for the~time being approv- 
ed for the purpose of this Act by Govern- 
ment. - i - - 

5. Sections 3.and 4 when not to 
apply.—. (1) The provisians ' of Section 4, 
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and so much of the provisions of sub-sec- 
tion (2) of Section 3 as relate to the length 
of the pregnancy and the opinion of not 
less than two registered medical practi- 
tioners, shall not apply to the termination 
of a pregnancy by a registered medical 
practitioner in a case where he is of opinion, 
tormed in good faith, that the termination 
of such pregnancy is immediately necessary 
to save the life of the pregnant woman. 

(2) Notwithstanding anything contain- 
ed in the Indian Penal Code, the termina- 
tion of a pregnancy by a person who is 
not a registered medical practitioner shall 
be an offence punishable under that Code, 
and that Code shall, to this extent, stand 
modified. : 

Explanation. For the purposes oZ 
this section, so much of the provisions oZ 
clause (d) of Section 2 as relate to the pos- 
session, by a registered medical practitioner. 
of expezience or.training in gynaecology 
and obstetrics shall not apply. 

6. Power to make rules:— (1) The 
Central Government may, by notification in 
the Offcial Gazette, make rules to carry 
out the provisions of this Act. - 

(2) In particular, and without preju- 
dice to the generality of the foregoing 
power, such rules may provide for or 
any of the following matters. namely:— 

(a) the experience or training, or both. 
which a registeréd medical practitioner shal 
have if he intends to terminate any preg- 
nancy under this Act; and ie 

(b) such other matters as are required 


to be or may be, provided by rules made 
under this Act. 

(3) Every rule made by the Centra. 
Government under ‘this Act shall be laid. 


as soon as may be after it is made, before 
each House of Parliament while it is ix 
session for a total period of thirty days 
which may be comprised in one session or 
in two successive sessions, and if, before 
the expiry of the session in which it is sc 
laid or the session immediately following. 
both Houses agree in making any modifi- 
cation in the rule or both Houses agree 
that the ‘rule should not be made, the rule 
shall thereafter have effect only in suck 
modified form or be oz no effect, as the 
case may be; so, however, that any such 
modification or annulment shall be without 
prejudice to the validity of anything previ- 
ously done under that rule. 
7. Power to make regulations.— The 
State Government may, by regulations,— 
(a) require any such opinion as is re- 
ferred to in sub-section (2) of Section 3 ta 
be certiñed by a registered medical practi- 
tioner cr practitioners concerned, in such 
mm and at such time as may be specified 
in such regulations, and the preservation or 
disposal of such certificates; ae 
(b) require any registered medical 
practitioner, who terminates a pregnancy, 
to give intimation of such termination and 
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such other information relating to the ter- 
mination as may be specified in such regu- 
ations; ; 
(c) prohibit the disclosure, except to 
such persons and for such purposes as may 
be specified in such regulations, of intima- 
tions given or information furnished in pur- 
suance of such regulations. 

(2) The intimation given and the in- 
formation furnished in pursuance of regu- 


` lations made by virtue of clause (b) of sub- 


section (1) shall be given or furnished, as 
the case may be, to the Chief Medical Of- 
cer of the State. 


3) Any person who wilfully contra- 
venes or wilfully fails to comply with the 
requirements of any regulation made under 
sub-section (1) shall be liable to be punish- 
ed with fine which may extend to one 
thousand rupees. 

8. Protection of action taken in good 
faith— No suit or other legal proceeding 
shall lie against any registered etic prac- 
titioner for any damage caused or likely to 
be caused by anything which 
faith done or intended to be done 
this Act. 


under 





` THE GUJARAT STATE LEGISLATURE 


(DELEGATION OF POWERS) ACT, 1971 
(Act No. 35 of 1971)* 
(10th August, 1971) 
An Act to confer on the President the 
power of the Legislature of the State of 
Gujarat to make laws. ` 


BE it enacted by Parliament 
Twenty-second Year of the 
India as follows:— 


1. Short tile— This Act’ may be 
called THE GUJARAT STATE LEGISLA- 
TURE (DELEGATION OF POWERS) 
ACT, 1971. : 


2. Definition— In this Act, “Procla- 
mation” means the Proclamation issued on 
the 13th day of May, 1971, under Article 
856 of the Constitution by the President, 
and published with the notification of the 
Government of. India in the Ministry of 
Home Affairs No. G.S.R. 691 of the said 

te. 


3. Conferment on the President of 
the power of the State Legislature to make 
laws.— (1) The power of the Legislature 
of the State cf Gujarat to make laws, which 
has been - declared by the Proclamation to 
be exercisable by or under the authority 


in the 


of Parliament; is hereby conferred on the 


President. 
(2) In the exercise of the said power, 
the President may, from time to time, whe- 





*Received the assent of the President on 
10-8-1971. Act published in Gaz. of 
India, 10-8-1971, Pt. II-S. 1, Ext. P. 241. 
For Statement’ of Objects and Reasons 
see Gaz. of India, 22-6-1971, Pt. II-5.2, 
Ext, P. 349. , 


is in good - 


Republic . of. 


> 


1971 


ther Parliament is or-is not in. session, . enact, 
as a President's’ Act, a Bill containing such 
provisions as he considers: necessary: 
Provided that. before enacting, 

such Act,. the President shall whenever he 
considers it practicable to do so; consult a 
Committee constituted: for 
consisting of” thirty-four members of 
House’ of ‘the People nominated by the 
Speaker ‘and. seventeen members of the 
Some of States nominated by the Chair- 


a) Every Act ped by the President 
ai sub-section (2)--shall,.as soon as inay 


be after enactment, be laid “before each: 


House of Parliament. 

_. (4) Either House -of Parliament may, 
by resolution passed ` within - thirty days 
from. the date’ on which’ the Act has been 
laid before’ it under sub-séction’ (8); which 
period may be, comprised in one session or 
in two successive sessions, direct ‘any modi- 
fications to be made in the Act and if the 
modifications are agreed to by the -other 
House of Parliament during the session in 
which the Act has been so laid before it or 
the session succeeding, such modifcations 
shall be given, effect.to by the. Presicent by 
enacting an, amending Act under sub-sec- 
tion (Oy: 

. Soin that nothing; in this sub-sec- 
tion shall affect the validity, of the Act or 
of any action taken thereunder befors ` at is 
60 amended. ; 





THE PUNJAB STATE LEGISLATURE 
(DELEGATION OF POWERS) ACT, 1971 
me (Act Noi 86 of 1971)" 


‘(10th August, 197) i 


~ An Act to confer on the President the 


power of the- Legislature of the „Statė ` -of 
Punjab to make laws. * 

BE it. enacted by Parliament’ ii. te 
Twenty-second Year of the eble “of 
India as folows:=-. |. 

1. Short title— This” Acti” y be 


called the PUNJAB 
TURE (DELEGATION: . OF,- FO ‘NERS) 
ACT, 1971. 

ee Definition.— In this Act, “Proda- 
mation” means the Proclamation issued on 
the 15th day. of June, -1971; under. Article 
‘856 of the Constitution by the. President, 
and published “with the notification~.of the 
Government ‘of India in’ the “Ministry of 
Home Affairs No.. GS. R. 944 of the said 


date. - 

~ +8. Conferment on the President of-the ` 
power of the State Legislature . ta make 
Jaws.— (1) The power of the Leg slature. 








“Received the assent of the "President on 
10-8-1971. : Act , published in Gaz. 
India, 10-8-1971. Pt. II-S. 1, Ext. P.. 243. 
For Statement of Objects. -and . Reasons, 
. see. Gaz. of India 22-6 HIL Pt., _U-S. 2, 
Ext. P. 354. 


1871 Actal 


l The’ Central Board of Direct Taxes, ete., Act, 1971 | 
‘of the State. of Punjab to make laws, which 


‘House of Parliament’ during 


STATE LEGISLA- : 


ae. proceedings 
‘taxes -and for matters connected: therewith: 


- "Received the assent of the President 
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has been: declared by the Proclamation’.to 
be` exercisable by :or under the authority 
of Parliament, is laa conferred: on the 
President. 

-(2) In the exercise of the said power, 
the President. may, from time to time, whe- 
ther Parliament is or is not.in session, enact, 


as a President’s Act, a Bill containing such 


provisions ‘as he: considers. : necessary: 


‘Provided that before enacting any such 
Act, the President shall, whenever he con- 
siders `~ it practicable 
a Committee constituted for. the purpose, 
consisting of thirty members of the House 
of the People nominated by the Speaker 
and fifteen’ members . of the Council of 
States : nominated’ by the Chairman. 

8) Every. Act enacted by the President 
under sub- section (2) shall, as soon as may 

“after enactment:. be laid before- each 


i -House of Parliament. 


(4) Either House of Parliament may, 
b resolution passed within thirty days from 
the dáte on which the Act has been laid 
before it under- sub-section (8), which 
period. may be comprised in one session or 
in two successive sessions, direct any modi- 
fications to be made in the Act and if the 
modifications are agreed to by the ` other 
‘session in 
which the Act has been ‘so aid before it 
or the session succeeding, such modifica- 
tions shall be given effect to by the Presi- 
dent by enacting an amending Act under 
‘sub-section (2): 


Provided that nothing in’ this sub-sec- 
tion shall affect the validity of the Act or 


‘of any action taken thereunder before it is 
‘so’ amended. i 





THE CENTRAL BOARD OF DIRECT 
TAXES (VALIDATION. OF PRO- 
_ CEEDINGS) ACT, 1971 
(Act No. 37 of 1971)° 
. (14th August, 1971) 


An Act ‘to provide for validation of 
in relation to direct 


-BE it enacted by Parliament in the 
Twenty-second Year of the ` Pepubhe of 
India as follows:— ` oa 

l.: Short title— This “Act: “may be 


-called THE CENTRAL BOARD OF DI- 


RECT TAXES . (VALIDATION OF PRO- 


' CEEDINGS) ACT, 1971. 


- 2. Validation of certain proceedings. 
— Notwithstanding * ‘any judgment, decree or 





on 
14-8-1971. Act -puklished in Gaz- 
India; 14-8-1971, Pt. II-S. 1, Ext: P. 295. 


p -For” Statement óf- Okjects.;and Reasons, 


see Gaz. -of India, :18-12- -1970, Pt. II-S. 2 
“Ext. P. 1403 a also Gaz.. of India, 9-7- 
1971, TE II-S.°2, Ext. P. 424. 


to do so, consult | 


of- 
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order of ‘any’ sine -tribunal +or ‘any other 
` authority, no approval, declaration; . deter- 


miration, recognition, direction; “instruction, 
- not-fication, order or. rule, or other’: thing 
or action given, made, granted, issued, done 
or taken or purporting ‘to have been given, 
made, granted,: issued; done: or -taken by 
the Central Board: of Direct: ‘Taxes, ‘consti- 
tuted under the Central -Boards: of Revenue. 
Act, 1963; inthe exercise of. the ` powers 
or the performance-of the. duties.. entrusted 
to it by the Central Government or- by -or 


under any law (not being the Estate Duty - ` 
. Act,” 1958)- shall be deemed’ t be invalid 
reason: only | 


or aver to have .been invalid -b 

of: the fact-that. such. approval, declaration, 
‘determination, recognition,,-; direction, in- 
struction, notification, order, “rule, - ‘thing or 
action. was given; made, granted,. issued, 
done or taken by the’ Chairman and. - other 
members .of,.the’ said Board. either singly or 
jointly, without having. been.. © validly- - enl- 
trusted with: the powers or duties in: that. 
behalf. in “accordance with, the „provisions . of 
the aforesaid 1963-Act or the ‘rules . made 
ee and accordingly:f < ; SORPI 


< aa acts;ł . proceedings or things 
dore ór taken in pursuance of. such: ap- 
` proval, declaration, determination,” ‘recégni- 
tior, ection, instruction, ‘ 
. order, ` rule; thing or action ‘shall, for all 
purposes, be “déemed to- be; ‘and’ to have 
always keen, dore or ‘taken in Aaccóidancè 
with law: and . = 


(b)-no ‘it or other rocii -shall 
be: instituted .or continued . against. the Gov- 
ement .or .atiy person or. authority | what- 
‘scever on the ground that “any ‘such act, 
. proceeding or thing was not done. „or taken 
in accordance wah law. 











ests sities th (No. a). ACT, ` 
' MAct No. 38 of 971)". 


- an Act. to: „authorise payment ' and ap- 
propriation - of ~ certain. ther sums . fram 
- and out. of thë Consolidated Fund of India. 

te the services of the financial _ Year 1971- 

2. 
ode Text eof the: ‘Act not Printed + 





‘#Corrécted by” Errata mbit in cm a 


India, il- 10-1971; _ aL S. 


nP. 524 . per 


Š "Received the: -assent - ‘of the Presideit 
15-8-1971. Act published ' Gaz: i 


-: Ie Gaz. of Tadias. SLD: Pt. us 2. 
Ext. P. 572. 


The Agricultural’ ‘Refinance Copr. (Am:): Act, 1971: 


‘c_atise, 
ment ` of ‘fisheries, : 


“notification, i 


ere and letters 
“causes. (b) and (c) of. that sub- section”, 


‘the -follo 


fig ; 2 





THE . - AGRICULTURAL.. - REFINANCE 
- CORPORATION; (AMENDMENT) | 
.-:. ACT, 1971 | -. 
Oa No.. 39 of -1971)° - . 
a oP ~ (15th August, “1971 


: thn “Act further to amend the- Agricul- 


‘tural Refinance Corporation ` ‘Act, “1963: 


= BE it enacted by Parliamént in. the 
‘Twenty-second Year Alt ‘the’ Benyble, ' of 
India as follows:— : 3 8 

I. Short aie = This ae may - “be 


called THE AGRICULTURAL. -REFINAN- 
‘CE CORPORATION 


> (AMENDMEN’ 1) 


‘ACT, 1971: 


2. `, Amendment, of Section’ gue Ta 


‘Section - 2: of the Agricultural ‘Refinance’ Cor- 
_ poration, Act, 


1983 ~. (hereinafter referred 
to. as the’ principal. Act), _after clause. (a); ‘the 
following Explanation shall. be inserted’ ‘an 
shall be, deemed always; to, have “beei, in- 
serted, -namely:— ` 


ee Explanation.—- For the. purposes: “of this 
“piscicultiire” includes - the . develop- 
both inland. and . marine, 
catching off the- fish.and all- activities. con- 
nected therewith or‘ “incidental thereto;’. 


3. . Amendment of Section ` 20. - 5 : Ta 
Section 20 of the principal} Act—` 


“GY In sub-seétion: (1), after ` clause (b), 
te’ following ‘clause shall be. ‘inserted, “name- 


“(bb) ‘borrow money . font: the - Paane 


“Bank out of the National Agricultural Çre- 


dit: (Long Term Operations) .. Fund ‘eésta- 


plished ‘tinder Section. 46A ` ‘OE: the Reserve 


Bank. of India~Act, 19347; «+ 
Gi) in ` sub-section - (2), for the ee 
“and. outstanding under 
‘the 
words, brackets ` ahd- ‘iéiters “and outstand- 
under clauses (b); (bb) and (e) „oÉ that 
sub-section” “shall ‘be: ‘substituted. - `: 


ALR- 


4. | Consequential amendment SAE: “Act - 


>. 2 of. 1934.— In Section 46A ‘of. the Resérve 
- - Bank ‘of. India Act, -1934,' in sub-section (2), 
~ (15th August; 1971). 


‘ater..clatise (d) ‘and before. the Explanation, 
owing clause ` 
namely:— 

Hle) the’ making to ‘the. ‘Agricultural Re- 
fnance: Corporation of loans and ` advances 
Tepayable:'on the expiry. of fixed ' periods 
not ‘exceeding twenty years ` from : me dáte 
ng. such. joan: or’ _advance.”; < 


eS 





G FReceived the assent ae the ‘President .. 


_15-8-1971. :Act” published in: Gaz.. ot 
“India, 15-8-1971, Pt. II-S.-1, Ext. P.-.299. 
For Statément.-of- ‘Objects 


+- Ext. P. 839. 
Corrected by a: Carigendinn:= — Gee Caz, 
4 ene aia, ‘80- 10- 1971, Pt, - II-S, . 1, -Ext, 


shall" ‘be | - inserted, à 


“and Reasons, - 


ot o G f India: 18-6-1971, Pt ILS. 2, 
"Jadia 188-1971, PE TES, 1, Ext. P. 907. +200 “ago rns 


„Eor Statemént :of Objects “and Reasons, . 
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THE PUBLIC PREMISES (EVICTION OF 
. UNAUTHORISED i E ACT, 
HEL a 9 1 p 
~ (No. 40 of 1971) e es 
‘ CONTENTS : ck 
: Short title, extent and comtnencainerit: 
i Definitions. i 
. Appointment of. estate officers. 5 
. Issue of notice -to show cause against 
order of eviction. 
. Eviction of unauthorised occupants.’ 
. Disposal of property “left on public 
premises by unauthorised occupants: 


_ T. Power to require payment of rent or 
-_ +» ‘damages in respect- of. pobli Lag 
“ai. + moiises., 
8. Powers ‘of -estate officers. odie 
9. Appeals. . ; ENES 
10. Finality. of orders. + 


. Offences and penalty.. 

. Power to obtain information. 

. Liability of. heirs and’; legal represent 

- tives. 

. Recovery of rent, etc. as an arrear, of 
land revenue. © 

. Bar of jurisdiction. 

. Protectión of action, Tin. _ ir, good 
faith, - : 

: Delegation. of powers." 

. Power to make rules. * 

. Repeal: ane 

. Validation.’ 


THE PUBLIC PREMISES ` (EVICTICN OF 
Á UNAUTHORISED mo : 


K 


» 


EE - (Act No. 40 of 1971)* ` 


(23rd ` Angest, 1971) 


‘An Act to provide for . the eviction of 
unauthorised occupants from.. publi pre- 
: mises -and: for certain ‘incidental maiters,. 


_ | BE it enacted by | “Parliament ia the 
Twenty-second Year 
ae as follows:— ~, 


` Short title, extent © end comniente- 

EO oe (1) This. Act may ‘be called ‘THE 

PUBLIC PREMISES (EVICTION ‘OF UN- 

AUTHORISED OCCUPANTS)’ ACT, 1971. 

(2) It extends to the whole of India. 

_ (3) It. shall be deemed to have come 

into force onthe [6th day _-of -Sept=mber, 

. .1958- except Sections .11,-19 and -20 which 
shall come, into ;force at once, 


2. Definitions.— In this Act, Gie 
the context otherwise. requires,-— 5’ 
(a) “corporate autharity” -meanst+— 

(i) any company: or! Corporation Tefer- 
red to-in sub-clause. (1),:or | ' 

(ii) the Corporation -or any: committee 
or the Authority referred to. in- sub-el. 2), 
of clause (e). of this section;. . 


Received the assant- of the Prasident 
on 28-8-1971, Act’ ‘published in Gaz. of 
India, .24-8-1971; Pt. H-S. 1, Ext. E. 801. 
For Statement of Objects ad ‘Reasors, see 
E 3 a India; FIER Pt; UES. S, Ext. 
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sA under- 


| df any, a 


: Government; d includes— 


` committee . Or notified area _ccmmittee, and 


af the pole of 


-payable in respect: of 


whatsoever. - 


-tion in the Official Gazette,— 


va 
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(b) “estate officer”: means an officer ap- 
pointed- as `such by the. Central Government 

o 83 j $ 

c) . “premises” “means an ar any 
building or part- of a ila dng and in- 
cludes,—— ` 

(i) the” cared: roids Sad dosis 

o appertaining to such building or part 

of i a = 

Gi) any ne s affixed to such’ buildin 
or part. of a building for the more benefici 
enjoyment thereof; 

(d). o means prescribed by 
n ie e under’ thi: Act; 

: public Demise” means . any pre- 
ae aa 
quisitioned 


ngs to or taken on lease or re- 
or on -behalf of, the Central 


(1) any premises belonging to, or taken 
on lease by, or on -behalf of— ` 
. i): any company as defined in Sec. 3 of 
the. Companies Act, 1958 in which not .less 
than fifty-one PF cent: of the paid-up share ' 
canital: -is held by the Central” Government; | 
an 
', (ii) any- Corporation, (not bein a-com- 
pany ‘as defined in- Section 3 of the Com- 
nies Act, 1956 or a local authority) esta- 
Picked by or under a Central - Act and 


- owned or controlled by thé Central Govern- e| 


ment, an 
$ (2). in “relation to the Unitn territory of 

Je — , 
(i) any premises belonging to the Muni- 
eal Corporation, of. Delhi or any municipal 


(i) any premises belonging to the Delhi 
Development.. Authority whethər such _pre-. 
mises are in thé possession of, or leased out 
by, the . said Authority; . 

(£) “rent”, in relation to ary public pre- 
mises, means the consideration -payable 
përiodically for' the ‘authorised: occupation of 

e premisés, ‘and includes— ` 

(i) any charge for. electricity, , water ` or 
any other services in’ connection with ‘the 
occupation of - the’ premises, 

(ii) any tax (by whatever name called) 
the premises, . 
where such: charge or tax is*payable- by the 
ania Rovere or the corporate autho- j 


ays ieiaathorioed: “occupation”, in rela- 
tion to :any: public premises, means the oc- 
cupation-.by any, person of the public pre- 
mises without authority for such occupation, 
and includes the ‘continuance.:in occupation 

any përson of the public premises after 
the authority tube greater x way of. grant of 
any other mòde:of.transfer) under which he 
was allowed to occupy the premises has- ex- 
pired or has- been’ determine fr any reason i 


~ 8 Appointment of estate siasa 
The Central - Government may, by ‘notifica- 


:(a) appoint: such persons, being gazett- 
ed officers of Government : or officers of 
equivalent; rank `of .the corporate authority, | 
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- duties- 


o 


- all ‘persons . - who - ‘may - be : 


as it thinks fitto. be estate officers for the 
purposes of this Act; and. Ky ats 


(b) define the local limits within which, 


` or -the categories of public premises- in res- 


pect of which, the estate officérs shall èxer- 
cise the powers conferred, and perform the 

imposed, on estate officers’ by or. under 
this Act. De 2 ee a O ae 


4, Issue of notice to . show = cause” 
against ‘order of eviction.— (1y If the estate 


6fficer is Of opinion -that any persons are. in 
unauthorised occupation of any: public -pre- 
mises and that they shouldbe evicted, the 
estate officer shall issue in the. manner here- 


- inafter vo a notice’ in writing. calling 


prescribed. . 

5. Eviction | 
pants.—. (1) If,’.after: considering =the cause; 
if any, shown by any. person in pursuance. 
of a notice under Section 4 and any evi- 
dence he .may produce in ‘support. -of the 
same..and after giving hima reasonable op-. 
portunity of .being heard,- the. estate. officer 


` js satisfied that the public premises. are-in | 


unauthorised ‘occupation, ` the estate-.officer’ 
may: make.an order of-eviction,for reasons 


to. be recorded therein;’-directing. that: the- 


ublic ‘premises shall be ‘vacated, . on -such 
Rate as may be specified. iù the order, ‘by 
in -occupation 
thereof or any part thereof, and- causea. 
copy of the order ‚to: be affixed on the outer: 
door or..some -other . conspicuous ‘part of the 
public premises. -| |e GE 
~ (2) If any ~person refuses -or: fails to 
comply. with the order. of eviction:: within 
thitty -days of the date of-its publication: 


The Public Premises, ste; Act, 1971 -" 
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under sub-section (1),. the estdte- officer: or 
any other officer duly authorised’. ;by tho 
estate officer in this behalf may evict. that 
person ‘from, and take- possession of, the ` 


a 


public ponies -and may, for that purpose,- 
use such force as may, be necessary: i. 


6. Disposal of property left- on public 


` premises .by unauthorised occupants.— _— (1) 


upon” persons concerned to' show cause 
_ why an ‘order of eviction should * not -bée.. 
z made. , a TES e See Poes 
~ s (2) The notice shall— 


- be entitled ‘to’ the same: 


„in thetorder. > -- > 


èré any persons have-been evicted from . 
any public premises.:under Section 5, the 
estate. officer ` may,-after . giving’ fourteen 
days’. notice. to ‘the persons from ‘whom -pos- 
session of thé public’ premises > has been 
taken and after publishing the notice in at 
least one newspaper : having 
the locality, remove or cause to-be removed 
or dispose of by public auction any‘property 
remaining on such premises.- ~ 12 = 

(2) Where any: property is sold -under 
sub-section: (1), the’ sale proceeds, | thereof 
shall, after: deducting the expenses .of the 
sale and the” amount, if’ ‘any, due: to the. 
Central Government or.the ¢orporate autho- 


- rity’ on ‘account..of ‘arrears of. rent or dama- . 


ges or costs, be paid to. such person or per- | 
sons as may appear,to the estate officer to © 

Provided that where the’estate “officer is 
unable to decide as to thé person.or persons . 
to whom the balance of the amount is pay- 


able or as ‘to the ‘apportionment of the sanie, 


he may, refer. such--dispute- to .the -civil court 


‘of competent. jurisdiction: andthe decision of 


the court’ thereon | shall -be, final: 

7. Power to require payment: of. rent 
or damages. in respect of public premises:— 
(1) Where any person is in arrears of rent 
payable’ in respect of any public premises, 
the estate’ officer may; by order, require that . 
person to ‘pay. the same within ‘such ‘time ` 
and in ‘such:instalments as mmay be- specified ` 


(2), Where any person is, ‘or has at ‘any 


time : been, in unauthorised _ occupation of 


of unauthorised occus- 


any public premises, the: estate’ officer may, 
having se to: such principles of aséess- 
ment. of -damages as. may [e prescribed, 
assess. the damages on’ account of the use 
and occupation of such premises and may, 
by order, require“ that person >to pay the 
damages. within such {time “and in such ‘ins- 
talifents -as: maybe- specified in the order.’ - 

~ (8) No’ order ` under ` sub-section “(1) ‘or 
sub-s. (2) shall be made against: any person 
until after the. issue of-a notice -in -writing 


-to the -person. calling’ upon ~~ him “to show ` 
‘causé within: such. time: as may be spedified 


in the notice, why’ such~order--should hot 
be’ made,, and^ until his“ objections, if any, . 
and «any -evidence he ‘may produce in sup- 
port of the same, ‘have..been: considéred: by 
the. estate officer. : 7 0, mt 
8. Powers iof estate officers. An. 


x 


. estate officer shall, for thé ‘purpose. of hold- 


ing any. inquiry under this. Act, have thè- 
same powers as are vested in a: civil court 
under the Code of Civil Procedure, 1908, 


circulation in.” 


1971 


when trying a suit 
ing matters, namely:— 
(a) summoning 
attendance of any personand examining 
‘on oath;, Fas awe T. 
(b): requiririg: the: discovery .and produc” 
` tion ‘of documénts; 7%- =< ; 
-(c) any other matter 
prescribed. = 07 ; 
- 9. Appeals = An appeal shal ie 
from- every order of the estate -officer made 
in respect’ of any. public .- premises: ` wider 
Section 5 or.Section 7 to an appellate of- 
cer who. shall be: the- district. judge. of the 
district in which the public. premises are 
_- situate or such’ other judicial ‘officer in that 
district of not ,less than..ten years’ stancling 


in ‘ respect ‘of the follow- 


‘and -. “enforcing the 


2 


which mar be - 


as the district judge tay designate in this 
behalf., | 0 te so zi fe i 
(2) An appeal under. sub-sectior o 


‘be preferred;— ~ baat AET 

(a) in- the case- of an appeal from an 
order. under. Section 5, within fifteen days 
from the date- of publication of thé crder 
‘under sub-section (1) of that ‘section; amd 

(b) in the case of an appeal from an 
order‘whder Section 7,..within't fifteen days 
from the date’ ọn. which the. ordér is” sóm- 
municated. to the: appellant: . - 

Provided that the appellate officer may 
entertain the appeal after the expiry of the 
said period of fifteen days, if he is satisfied 
that the ba sone was prevented by suff- 
cient cause from filing.the appeal intine., 

(8) Where an appeal is preferred =rom 
an order .of thé estate officer, the appellate 
officer may stay the enforcement, of- that 
order for-such period and ‘on’ such *cendi- 
tions as he deems fit,’ | eae ee 
- _ (4) Every ‘appeal under’ this. section 
shall be disposed of, by the ‘appellate ocicer 
as expeditiously -as pee ` KÄ 

_ (5) The costs of any appeal under this 
-section shall be in the’ discon’ of the ap- - 
pellate officer. rat ae oe 

(6) Eor. the purposes of this” sectia,” a 
presiden torn -shall bé° deemed to be a 

istrict and the chief’ judge: or the-prinzipal 
‘judge of the city civil court-therein shal be 
deemed to be- the district judge of the dis- 
trict. r a G E 

10. Finality of ordèėrs— ‘Save as, 
otherwise . expressly .provided jin >this Act; 
every order made by: an estate officer. ox ap- 
pellate officer under-this Act shall: be: final 
and shall not be‘ called in question in any. 
original ‘suit, application” or’ ‘execution pro-. 
ceeding and no injunction shall be granted. 
by ‘any court ‘or other authority in respect 
of ‘any action taken or to- be takenin pur- 
suance of any power conferred by or under 
this Ack Fe O LDO TL 

ll. . Offences and- penalty.—y (D If 
any person who: has been’ evicted from any: 
public premises under this Act again cecu- 
pies the premises without authority for such. 
occupation; he shall _be. punishable. with im- 
prisonmet for a term’which may extend to 


i 


_ .The Public - Premises, etc.. Act,..1971. 


~ under sub-section (1). of Section’. 7 or 
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one year;. or with fine ‘which.may extend to 
:. one thousand rupees, òr.with both l 


- `- (2) Any magistrate ‘convicting a peřson 
under sub-section (1) may make an order for 
> evicting that person summarily and he shall 
be liable to_such eviction.:without prejudice 
to any other-action’ that may be taken 

against him. under this Act. ae 
. 12.- Power -to obtain information.—~ 

If the estate officer has reason to believe 

that any persons are in unauthorised occu- 

pation’ of any: public premises, - the - estate 
officer or any other officer authorised by 
him inthis béhalf may-require those persons 
or any. other person to aed information 
relating to the names and other particulars 

the persons in occupation of the public 
pue and every person so required shall 

bound to furnish the information in his 

possession, _ ` - ar : a 

13.. Liability of heirs and legal repre- > 
sentatives.— (1). Where any person against 
whom any proceeding for the determination 
of ‘arrears of rent or for the assessment oË 
damages ‘is to be or has been taken dies be- 

fore the proceeding is taken’or during. the . 

pendency thereof, the proceeding may be 

aken or; as the casé’ may be, continued 

gainst the heirs or-legal representatives of. 
that person.. * E RE eg 

(2) Any amount due to - the’ ‘Central 
Government: ot thé corporate. authority from 
any person.whether by way of arrears of 
rent or; damages or costs’. shall -after the 
death of the person, be-payablé by his. 
heirs’ or legal representatives: but ‘their lia- 
bility shall be limited to the extent of the 
assets of the deceased in their hands. . 

.' 14: Recovery of rent, etc., as an arrear 
of land -revenue.— If any „person refuses or 
fails to pay the arrears -of rent payable 

e. 

damages: payable under sub-s. (2) of that sec- 

tion or the costs awarded to-the Central Gov- 
ernment. or the corporate authority under 
sub-sec. (5) -of Sec. 9. or any portion of such 
rent, damages or. costs,. within, the time, if 
any, specified. therefor in the order relating 
thereto, the estate officer may issue a certi- 
ficate for the amount due to, the Collector 
who shall proceed to. recover the same as 

an arrear of land revenue. 4 

. 15. Bar '-of . jurisdiction—> No court 
shall have jurisdiction to entertain any suit 
or proceeding ~in respect of the evic- 
tion of -any person who is’ in un- 
authoriséd ‘occupation of any --public pre- 
mises or the recovery of the arrears of rent 

- payable: under sub-section. (1) of. Section 7 

or ‘the damages payable under sub-sec.:: (2) 

of that section or the costs awarded to’ the 

Central. Government or the corporate. autho- 

rity under sub-section (5) of Section -9 or 

any portion, of such-rent, damages or costs, -- 

. 16. .Protection’ of ‘action taken. in -good 

faith —.No- suit, prosecution or other- legal 

proceeding shall lie against the Central Gov- 
ernment -or the. corporate authority. or the 
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appellate ete or -the ‘estate officer in res- 
pect of anyth ee is -in. good: faith done 
or intended to be done in pursuance of this 
Act or of any’ rules. or. orders made there- 
“under. . - 


1%, ‘Delegation aes powers.—. The Cen 


tral Government may, by notification in the 
Official Gazette, direct. that any power 
exercisable by it.inder this Act ‘shall, sub- 
ject to such ‘conditions, 
specified ‘in “the notification, be exercisable 
so by a State Government or an once of 
the State Government. 

18. Power to make rales a): “The 
Central Government may, by notification in 
the Official” Gazette,; make’‘rules’ ‘for’ carry’: 
‘ing out the purposes of this Act. ` 2 

(2) In pallir, and without pide 
to, ithe generality of the foregoing- powe-. 
“such rules may provide for all or any of 
‘following: matters,- “namely:— ne 

' (a) the form of. any notice, ' required cr 
authorised to be given” under’ ‘this Act and 
the manner -in which it may. be served; 
© 17. (b) the holding of inquiries under 
s Act; 


(c) the. * distribution | ana allocation icf 


work to estate officers and. the transfer cf. 


pending before. an estate 


any proceedin 
er estate. officer; 


officer. to. ano 

i a the- procedure ‘to 
g possession of public premises; .. 

(e) the manner in which damages . fcr 

erak e] occupation „may ' be assessed 


and the. principles ‘which may be’ taken. int. 


account in assessing. such. damages; 

f) the manner in which appeals. may 
be preferred and the procedure’ to be fol- 
lowed in appeals; 
~ (g) any -other - matter which has to be 
er. may be- prescribed. - 7 

(8) Every rule madè Gace this sect 


yi 
Shall be ‘laid, as soon as- may be after it is- ` 
of Parliamert |” 


made, before each | House 
‘while it is in session for -a total’. period „cf 
thirty days., ‘which may be comprised: in- one 
session or in two successive sessions, and ic, 


before the expiry of the session in which it: 


is so laid or the session immediately . follow- 
ing, both Houses agree in making any modi- 
fication in the rule or both Houses -agrea 
that the rule should not be: made, the ryle 
_ghall thereafter have- effect only in such 
modified form or be of no effect; as the casa 
may be; so, however, that any- such. modifi- 
cation or annulment shall be without pre- 
. fudice to the cy of anything Previously 
done under -that rule. - 
19:° Repeal. The Public . Premises 
(Eviction: of Unauthorised Occupants) Act, 
1958. is hereby repealed, 
: «= 20, Walidation.— ` Notwitlistanding ‘any 
fde. ‘decree 
` anything doné: or any action takéni (includ- 
ing rules’ or orders made, ' “notices issued, 
evictions’ ordered” or “effected, - damages as- 
sessed, rents or damages or costs recovered. 
and proceedings initiated). ‘or 


The Constitution “(24th Améadment)’ Act, 1971 


if- any,. as may be. 


and void. hr 


be flowed in 


or’ order of” any Court;. 


‘purported tb” 


ALR 


have. been done or. taken under the. Public 
Premises (Eviction of Unauthorised ` Occu- 
pants) Act, 1958 (hereafter in this section 


ee to as'the -1958-Act) shall be deem- 


d to be as valid and effective as if such 


thing or action: was doneor. taken under the 
~ corresponding provisions of this Act which, 


under sub-section (8) of Section 1. shall be 
deemed to have come .into force on the 16th 
day of September, - 1958, and accordingly — 


(a):no suit or other legal poeta = 7 
shall be maintained .or continue in. any 


`- Court for the refund of any trent. or dama- 


ges or -costs recovered under the 1958-Act 
where such refund has been claimed merely 
on the ground that the: said Act has been -. 
aga to be. taottu onal andi ‘void; 
ant 


(b) no Court shall tones a desea: Or 


_ order: directing the -refund ‘of. any--rent or 


‘damages or costs recovered: under the! 1958- 
Act merely on the ground that the-said Act 
has been declared to .be : unconstitutional Ț 





‘CONSTITUTION. (TWENTY..~ 
POURTE AMENDMENT) ACT, 19712 


“(th November, 1971) _ 


~ An” Act further to amend the Constitu- 
tion of India. B 


c. BE. it enacted ‘by “Parliament -in tho. k 
Twenty-secoad Year. af Me Republic: of Ins. . 
as ‘follows:— + ` 


<= Jre Short title. This Act may be call- 
ed THE CONSTITUTION (TWENTY~ 
FOURTH AMENDMENT) ACT, 1971. fe 
- 2. Amendment of Article 18— In 
Article 18..of thë Constitution, ‘after. ol. (8), 
the ‘following’ clause shall be inserted, name- 


iy Nothing in “tbis Article ‘shall: anor. 
to any amendment of this ‘Constitution made 
aie Article 368. 


noo fe Amendment: ‘of “Article | : 368. 
Article 868 of the Constitution shall be- re- 
numbered as -clause.-(2)-thereof, and-—- <>. 

‘(a): for the marginal heading. to_ that 
Article, the following marginal heading. shall . 
be substituted, namely:— . 

“Power A Parliament’ to: ae the . 
Constitution . and- procedure therefor” + 


(b) before. clause (2 oh as so re-numbered, 
the following clause’ Shi be inserted,” name- 
Yiz 5 a 

Ror Notwithstanding anything. . in this 
Constitution, Parliament may. in exercise’ of 
its constituent power amend. by way of ad- 
dition, variation or repeal any provision -of . 


Received the assent of the: President 
on 5-11-1971.. Act published’ in. Gaz. of 
India; 5-11-1971, Pt II-S. 1, Ext...P._ 405. 
ou pian ‘of Objects and Perea see 
` n H Tdi EBn, Pt, m. 8. 
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this- iain in-accordance. 
Procedure laid down im this Arti 
(c) in: ‘clause aa ass" re-numbered. for 
the words “it sh resented .. to` the 
President for his wells and. upon such assent 
being given tothe Bill,” the words“ as shall 
be presented, to the President 
ive his: ‘assent .to-.the Bil and thereupon” 
shall. be substituted; : 
(d) after clause: $2) as: so renumbered, 
med following clause shall be ‘inserted; name- 


“(8) Nothing in Article 13 ‘shall: ape to 
any , amendment made - under this Article.” 


THE "PREVENTION OF FOOD “spot. 
- TERATION (AMENDMENT) ACT, 1971 

a {Act .41 of 1971)* : 
(30th November, TOTI) 


: ‘An Act ‘further to amend the: Preven- 
tion of Food Adulteration Act, 1954.” - 


The Deferce, of India Act, . 1971, 


wh O- ‘shall : 


- 


BE it enacted by | Farliament -in the 
“Twenty-second Year | of the Republi> of 
India as follows:— `, 5 

1. Short title -and- commencement — 


(1) This Act may’ be. called. THE PREVEN- 
TION OF FOOD ADULTERATION (AM- 
ENDMENT) ` ACT, 1971: . 

(2) It shall -come ints force on such 
date -as the. Central. Government . may, by 
notification in the Official ‘Gazetté, appoint. 

2 ‘Amendment “of. Section 1— In Sec- 

tion 1 of the Prevention of Food - Adultera- 
tion Act, 1954 (hereinafter -referred..tp .as 
the principal Act), in sub-section 2), the 
words “except the State of Jema and 
Kashmir” shall. be omitted.. - : 
7. B Insertion of . new - Section A 
- After Section 2 of the principal Act. the 
jclowine section shall. be. cance. name- 
y:— ; 


“QA, Rule ‘of. ER E — Anr w 
ference ‘in this Act to a law: which is not. 
arimu and : Eash-. 


in force-in the State of - 
mir shall, in relation -to that State,. be cön- 
. strued as a reference to the’ correspording 
aw, if if any, in force -in that “State? . 

> 4 Amendment of Section 25.— In 
Section 25 of the principal Act, in its eppli- 
cation to“the-State ‘of Jammu and Kasamir, 


after sub-section - (2), the following suk-see-. 


tion shall be inserted, namely:— - 

“(8) (a) References to the comm=nce- 
ment óf this Act in this- section - 
‘construed as references to the commsnce- 
ment of the Prevéntion ‘of ‘Food Adu _tera- 
tion (Amendment) Act, 1871. 

(b) For the avoidance. ‘of doubt, it is 
hereby declared. that the provisions of sub- 


*Received:the assent “of the President 
on 30-11-1971.- Act publish hed in Gaz. o 
India: 80-11-1971, Pt.. II-S: 
For Statement of -Objects and Reasons. see 
` Gaz. ot India; 29-7-1971,. Pt, ILS. 2, Ext. 
P. 497. s$ E con ae 


` shal be- 


l, Ext. P. 415. 
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section (2) shall be without. prejudice to the 
provisions- contained in Section - 6 of the 
General Clauses Act, 1897 which shall also 
apply to the repeal.: -of - the co-responding 

w in force in the State of Jammid' an 
Kashmir .as. if,-such, oepa | law had 
been an. enactment.” 





THE DEFENCE oF INDIA ACT, 1971 — 
(Act No. 42 of 1971) 


_ CONTENTS `` 
CHAPTER I` -~ 
` Preliminary 
1. Short title, - extent, applicaticn, duration 
and savings. 
Definitions. — 
_° CHAPTER II 


oe Paanan ‘Powers. 
. Power to make rules. 

. Special powers ‘to ccntrol civilian per- 
© sonnel employed .in connection wi 
the Armed Forces of the, Union. 

. Enhanced penalties. 
- Temporary amendments to Acts, 


CHAPTER IH ; 


= + Special Tribunals. ; 

. Constitution of Special Tribunals. 

. Jurisdiction of Special. Tribunals. 

. Procedure, of special Tribunals. .. 

. Exclusion of, public from _ Proceedings 
of special tribunals. 

. Powers of -Special. Tribunals. 

: Sentences of. Special Tribunals. 


CHAPTER IV 


Employment of: ‘Technical ' Personnel in the 
~- < National- Service. 

18: Definitions. 7: a 

_14. Liability for ‘employment in national 

'"- — service. ' 

15. National Sanic Tribunals. f 

16. Notified. Establishments,- 

17. Employment of: technical personnel in 
the national service, 


18. Reinstatement: 
19. Relinquishment “of D EN, by dis- 
missal of` and engagement by esta- 

. blishment of technical personnel: 
20. Penalties and - procedure. . 


co! | 


> Ot 


21. Service.. of ‘summons, notices, odat 
ete, saa 
22. Power to make rules. 

‘GHAPTER V ° 
Requisitioning and -Accuisition of In - 
movable Property.. 

23. Requisitioning of immovab! e property, 


24, ; 
25. 


26, 


"27. 
28. 


irection. f 
Power of entry into, aiid inspection of 
‘property’ etc. 
Eviction from. requisitioned Sees 
Penalty for .contravention of, ay. order. 
regarding requisitioning. - : 





_ 56 [Act 42] 


. Release -fror requisition. 

. Acquisition of requisitioned Sav 
. -Compensation . for acquisition :of Te. 
quisitioned property... - 

. Power to mate rules. -` | 

. Certain properties _ requisitioned eae 
previous law to be :deeméd to be re- 
quisitioned under this chapter, 

‘CHAPTER ‘VI. - 
;, Supplemental, e 

. Power’ to delegate. : 

. Rules to be ‘laid before 
Parliament. 

. Jurisdiction -of eater courts. 

. Effect of Act, and rules, etc. inconsis-. 

tent with ‘other enactments.. 

. Ordinary avocations of life. to. ‘be inter . 

- fered with as little as possible. 

- 89. Savings as to orders. 

40. tinder: ts, 


Protection.: of action- 1 taken. 
“Act. POOR S 


‘Biousee: ct 


THE 1 DEFENCE. OF. INDIA ‘ACT, 1971 
‘{Act-No. 42 of 1971)° 
(Ath, December, 1971) 


An Act to provide. for ` special measures 
to ensure the public safety ‘and interest, the 
defence of India and civil :defence and for. 
the trial of certain- tons and, for matters _ 
connected therewith. a 


WHEREAS‘ the President. ba: Jee 
by Proclamation under clause. (1) -of AHE 
' ele 352 of the Constitution’. that a. grave 
emergency exists whereby the “security, of 
India. is threatened by’ oot aggressions, 


. , AND WHEREAS it is. necessary: to’ pro- 
vide for special measures to ensure the pub- 


- Ec safety. and interest, the defence of India - .~ 


-and civil.defence, and’-for -the trial of cer- 
_- tain offences and for - ` matters- connected. 
- thərewith; E 


BE it M T aed be Parliament 
in the Twenty-second Year. “08 og see. 
at India as follows:— - . 


_ CHAPTER Ls 
ae PRELIMINARY. 


I. Short- title, “extent,” ° application, 
duration and savings.— (1Y This: Act-may be 
a THE DEFENCE OF INDIA- ACT, 


(2) It extends td’ the ; whole 
-~ and it applies, also— 


‘of Tide- 


z (a) to citizens of India outside ` Tndiai .- 


(b) to persons in the service the 


‘Government, wherever they“ may~ 
(c) in respect. óf the ‘regulation’ aM dis- 
cipline of the naval, military and ‘air forces 


a 


or any other armed forces. of the Union,- to ato in. sub-clause (i};- or a. country: referred to 


members ‘of, and persons. attached to, em- 


‘*RéGeived the assént ` of thë President 
' onm 412-1971. ‘Act published’ in Gaz. ‘Of 
: India; A-12-1971;° Pt. H-S. L Ext. Ext. P. 443. 
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` shall 


ALR 
ployed with, :or- > following, ‘ those forces, 
wherever they may bes? i 
(d). to,..and to- pérsons on,- ships and air- 
ot registered. in- ‘India, ‘wherever they: may 


(8) It shall come into force at once: and . 
remain in force during the’ period of 
operation of. the Proclamation : of .Emergency 


and: for a period: of six. months _ thereafter; 


- bot its: expiry under,- the operation of 


ol 


‘thing’ duly d 


. committin g such 


_ eignty of a :country ` 
-< clause ` fe ora country: 


sub-section shall’ not ‘affect— ~ Boy 

(a) the previous operation. ot: or. any- `| 
one or suffered under, this Act 
or ‘any ‘rulé made thereunder or ‘any ‘order 
made under any such rule, or 

(b) ‘any right: privilege, obligation -or 
liability acquired, accrued or incurred under 
this: Act or any ule. made - ‘thereunder or 
any order. made under any such rule; or 

(c) any penalty, forfeiturė-' - or punish- 
“ment. incurre in’ respect 
le -this ‘Act or any.contravention of any: ` 
rule made’. under. thig -Act-or of. any’ order - 
made under any. such rule, or , . 

. .(d)any investigation, ‘legal proceeding. 

or remédy. in respect of any such right, pri- 
vilege, - obligation, liability, . penalty, forfei- 


‘ture’ or punishment ‘as aforesaid, 


and ‘any :such investigation, le al- eet 
ing or remedy may. be instituted, continued ` 
or enforced and any such serge forfeiture 
or punishment may be; imposes if this 
> Act had not expired.’ . =e 
2. Definitions. In ‘this - Act: unless 
thé” context otherwise: requires,— Sie 
{a} “civil defence” “has” the. same mean- 
ing ‘as in ‘clause (a) of Section 2 of the Civil 
Defencè Act, 1968; - nA 
E A “enemy” means—' ao 
i) any, person’ or country © 
external aggression against India; 
(ii) -any person 


“corhmitting 


aggression; 


(iii) such other country as may be declar- 


ed by the- Central Government to be-assist- 
ing the. country committing such aggression; 


... (iv) any’ person ~ belonging to.: 
other. country; _ - Sy 
ON “enemy. territory”. means— a : 
(i) any area- which: is under the. sover- 
referred to in sub- 
referred to“ in ‘sub- 
clause - iii), of clause ) ‘of this section; ~ 
- (ii), any area which the Central Govern- 


su 


ent may, .by notification.in -the Official 


Gazette, ‘specify to be enemy territory for 
-the purposes -of this Act or any. ae made 
thereunc ef; 

(d); “military opétatioins” 
operations of the ; 
Union 


means the - 
Armed - once - of the 


ve “occupied . Tentor”: , means any 
territory of India -which is -for the time be- 
ing’in the" occupation of a country referred 


in sub- clause (iii); o clause | (b) of this- ‘se~, 
tion; -2 . 
WOR “prescribed”: means 


"prescribed. “by . 
sales made under this A 


of any offence’ -*- 


elonging to” a- country os 


1971 


`- (g) “Proclamation =- of = 
of Article 352 of the Coùstitútion. on the 
8rd day of December, 1971i- 

(h) “State “ Government”, a i - 
(i) in .relation: to the autonomous , State 
of | “Meghalaya means;— ..' 


(a) as réspects any: matter with AN. 


to which. the’ Le are s Meghaleya has 
power to make aws, ` i Government | of | 
a Sa and * 
as- ara any: other ` matier: -the 
poe of. Assam; 
` Gi) in relation to. a ‘Union * i “territory, 
means: the, administrator thereof appointed - 


_by the President under . ‘Article 239. of, the. 


Constitution; 

Gil) in ‘relation. to the North- Eas: Fion- 
tier Agency, as defined 
Frontier Areas ` (Administration) . ‘Regulation, 
1954, means the Governor ‘of Assam OS 
as ‘the agent of thé President. 3 


L72 CHAPTERN ` 
EMERGËNCY POWERS 
%8.. Power to make “rales — `O) The 
Central Government may, by notificction in 
the Official Gazette, . make “stich ru est as 


` appear to it necessary or “expedient for se- 
curing the défence, of India and evil de- 


fence, the public safety, the maintenance of 


public order or the efficient conduct of i 
- operations, or for maintaining supplies 


and se services essential to the’ ‘life o dte. ya 


ei Without “prejudice to the: generali 
o the powers conferred ‘by. sub-sect-on ` iA 
. the rules may'provide for, and may empower 
any authority to make orders provid-ng for, 
all or any of the following., matters, name- 
-~ (1) ensuring the safety... and welfare of 
the Armed Forces of the Union, ships and 
aircraft -and “preventing the.. .prosecu-ion of 
ay work likely. to prejudice the ` pperatlons 
of th e Armed. Forcès of the Union; 

(2) prohibiting ` anything likely: -0 pre- 
judice the training, disdipline or health’ of 
the Armed Forces of the Union;*=.. 

(8): preventing: any attempt ‘to tamper 
with the loyalty of persons’ in, or: to: “cissuade 
(otherwise than with advice ‘given in’ good 


is? family or 


fit. or ‘that of any member- of h 


any of his dependents) -persons from. enter- 


ing, the service of-the Government; : 

(4) preventing - or prohibiting “anything 
likely ‘to ‘assist the. enemy - orto “prejudice 
the succéssful’ conduct of ‘miilitary’ operations 
or civil defence inéluding— | * 

(a) communications with» -the enemy ‘or 
agents of the enemy.. ~ 

{b) acquisition,” posséssion without law- 
ful authority or “excuse and’ - publication of 
informiation likely to’ assist the enemr; =~ 


_¥For Defence ‘of India. Rules, 1371 = 


See Gaz. of India; pee 1971, Pte- ILS.. &. 


G), Ext. P: 1141. 


ms The- Dečerice' of- Tndia Act, 1971 ` 


. Emergency” í 
means the Proclamation issued: urider CL (1) 


in the. North-East - 


“used for the purpose of. pieg 


apparatus and all 
cation; 


aS 


'(c) contribution to, pattictpation, or 
assistance in, the’ fléating of ‘Iaans: raised by 
or on behalf of the enemy; 


(d) ‘advance ‘of money to,- or contracts 


or commercial dealings with the enemy, 
enémy subjects or’ persons residing, carrying 
on business; -or being, in enemy territory or 
occupied -territory; an 
(e)- acts,’ publications or communica- 
tions „prejudicial to civil defence or military 
opérat jons; 3 
*(5)- aréeventing the ‘spreading. without 
lawful aarhorily or excuse -of reports or the 
pim of any purpose likely to cause 
isaffection: or ‘alarm; or to prejudice India’s 
‘relations with foreign powers or to prejudice 


_ MInaintenance’of peaceful conditions in any 


aoa te ged ‘of India, or to proniote feelings 
enmity or hatred between differ- 

a oe of the pedple of India; - 
Yi requiring the publication of news 
and. intormation; _~ 


(7) (a) prohibiting’ the printing, or 
publishing ‘of any newspaper, news-sheet, 
ook’ ‘or. other document containing matters 
prejudicial to the defence of India‘and civil 
efence, the To safety, the maintenance 
of public or the efficient conduct of 
military operations or ‘the maintenance of 
supplies. and services: essential to the life of 
e community; < 


(b) demanding tariy fiom- any prèsè 
or publish- 
ing, and forfeiting the copies sf, any news- 
paper, news-sheet, | book or other document 


- ¢dontaining ‘any. ‘of. the matters referred to in 


sub- clause (a); 
{e) forfeiture of ‘stich security and the 


- eiroumstences in which and:the authority by 


whom: such forfeiture may be ordered; 


” (d) closing down. ary press or any pre-- 


mises used for the purpose of. printing or 
publishing any newspaper, - news-sheet, book 
or’ other. document containing any of the 
matters referred toin sub-clause. a in ‘spite 
of the forfeiture of such security; 

-(8) regulating the conduct of persons 
ini respect of, areas the control of which. is 
considered necessary. or expedient, and the 
removal of- persons from such areas; 


5-9 zéquiring any. person or class of 


. Persons’ to _ comply” with any .schemé of de- 
ith ‘to the person dissuaded ie his bene- 


‘ence; 

(10) 'erisuring the safe ety o= 

a) ports, ‘dockyards, , lighthouses, light- 
ships and aérodromes; . 

(b) ‘railways; tramways, roads, bridges, 


canals and all” other: means | “of transport by 
d ‘or. water; - 
EO) telegraphs, jee offices, signalling 

er means of communi- 


(à) sourçes Sail „systems af water-supp- 
Jy; works: for the supply ‘of. water, ‘gas or 


Jelectricity, -and= all oher works for - public 


purposes; . © 3 

{e) vessels, : ‘aircraft, C vehicles 
as defined in the.Motor Vehicles Act, 1939, 
and--rolling stocks .of railways end tramways; 
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- Q warehouses and all. . other. places 
' used or. intended, to be: uséd . » for. Storage 
purposes; ' 

(g). mines, oil- fields, factories . or ` indus- 


tial or commercial undertakings - „generally, 


‘or-any mine, oil-field, factory .or industrial 
or commercial un dertaking in particular; --, 
' (h) laboratories and. institutions- where 


scientific. or technological research: or train-. 


ing is. conducted or’-impartedi, r .- s 


(i) all works and’ strictures ‘being part 
- of, or connected.-with, anything’ earligr -1 men- d 


ticned in this. clause; and ^y 
(j) any other place or- thing- used. or in- 


tended to be used for the -purposes of. Gov- 


emment or a local. authority., or: a semi- 
ernment or autonomous organisation, 

protection ‘of, which is considered: necessary 
`- OF: expedient. for. securing -the 
India and -civil defence, the public safety, 


the public order, or the efficient. conduct of, 
Sup- - 
ife of > 


military operations, or for’ maintaining: 
. plies and. services essential. to, the. 
the community; 


(11) the demolition, deceaction “or: ee 


dering useless in case “of necessity „of any 
building or other: „premises or any? other pro- 


(12) prohibting: or. regulatin ‘traffic, 
and the uset'of vessels, buoys, - Eat and. 
‘signals, in ports and territorial, tidal -and in- 
land waters; , 

(13) the ‘control ` “of | persons” 
travelling’ in, or ‘departing from, India; es 

(14) restricting and“; regulating the 
charter of foreign vessels ‘and. aircraft; /".: 


(15) regulating ihe structure’ and’ equip- 


ment of vessels for the purpose -of ensuring 


the safety: thereof and of persons therein; , 


a6) régulating “work in dockyards, 
shipyards and aerodromes in respect of- the 
construction ‘and repairs -of vessels’ and. air- 
“an prohibiting ‘Or * regulating’ ‘the ‘sail 
ings of. vessels from ports, tia 
dromes and- 


reserving- and requiring to be. -adapted, , for 
the: use of the’ Government, ’ ‘all or any. ac- 
commodation’ in vessels, aircraft, ; railways, 
tramways or road vehicles for’ the cartilage 
of persons, animals ‘or goods; i 

(18) the impressment ` 
craft, vehicles and animals, for transport; 

(19). prohibiting ‘OX; regulating , the use 
of “postal, telegraphic or. telephonic. services, 
including . the taking. possession of. ‘such ser- 
vices, and the. delaying, seizing, intercepting 


or interrupting of. postal articles. „or telegra- , 


phic or- telephonie messáges; : 
(20) regulating the’: delivery ` ‘otherwise 
than by postal or telegraphic service.:- of 
postal articlés- and telegrams; . ` <~ ; 
(21) the--control- of trade. or. industry 


for the urpóse of regulating or increasing. _ 
ha informa: .. 


the supply of,’ and the obtaining of 
ticn with regard. to articles or- ‘things of any 
, description whatsoever which may bé: use 
. in connection with the conduct ‘of ‘military 


The. Defence-.cf. India” Act, 1971: 


Š property ` 


4the'` ` 


. defence of . 


` Gitering, 


c at. aerð-, 
the movement of aircraft,: and 
traffic on railways, tramways _ ‘and. roads, ‘and ` 


- of yessels: aire” 


> fiteering, 
-of, or -any- other “unfair practices. in relation -. 
by. or: supplied. to 


ACR ` 
operations ‘or civil defence or’ for maintain- . 
ing . ‘supplies, and services essential. to-.the. . 

z ; F 


of the community; ` 

(22) the’ control of generation, | : supply, 
pas bution, use or- consumption, . of electrical 

ob) the “taking over by the: Central 


‘Government or -the State Government. for 4 


limited period of” the’ management of any 
ieciuding any. imndertakin ai relat- 
Se to supplies and services -éssenti to. the 
of the’ community; 
-(24) the control” of ie Gnclud- 
ing the cultivation of. ‘agricultural Jand ‘and 
crops tò be raised’ therein) för the Purpose 
of increasing the’ prodiiction aiid ‘supdly of 
foodgrains ànd other ` essential, „agricul ; 
products; - 

(25): the provision; storage and mainten- 
ance of" ‘commodities, and: things” required 
for the “conduct of military operations or 


for the defence. of India‘ and civil defence; 


(26) the requisition Of services of per- 
sons for maintaining : supplies “and services 
essential to.the life of the comriunity; 

(27). the provision, construction, main- 


tenance or alteration ` of buildings,’ premises 
_or other’ structures’ or excavations required 
for the conduct of ~ military 


operaticns. or- 
the defence ‘of India and’ civil defence; ` 

(28) prohibiting, restricting “or other- 
wise ‘regulating the ‘bringing into,.. or taking 
out of, India of goods or articles’ ` of ‘any 
description, ` (including , coin, bullion, bank 


_ notes, currency notes, séctities. and ‘foreign ; 
-exchange),” and bringing . into any ..part“or . 


place in’ India of an such goods or articles 
as‘ aforéssid -intended: to be taken «out. of 
India without being’ removed from the ship, 
aircraft or other. orrae in ` which they 
äre being ‘carried’ and applying the provi- 
sions of the Customs Act, 1962, and`ia 
particular: Section. 11 ‘thereof: to such pon 
bitions, ‘restrictions and regulations; : 
*(29) ‘Controllin 


‘the’ ‘possession, use ‘or 
disposal of, or de 


ing ‘in, coin, Bullion,’ bank 


. notes, currency potes, . E „sécurities., pOr r foreign 


exchange; 


(80) 4 the intel of. any. ead or path: E 
away, - waterway, ferry. or bridge; river; canal 
_ or. other source of. -water-supply;-- 


(31) the.. requisitioning and acquisition 
of any movable. property; and the principles 
on `, which . and. the. manner. in. which - com- 


“pensation shall be. determined ‚and ‘given in 
‘respect -of, such requisitioning. or scquisitions 


(82), the prevention . of: „any .corru 
ractice or abuse`of authority or other mala _ 
ide action, in relation to the’ production, 


"-storagé, purchase,. Sale, supply or transport 


of goods for. any purpose corinécted : with 
‘the “defence” of ‘India and civil defence, the 
efficient conduct of military. operations : or 
the’ mairitenance” of supr lies and services 
essential ‘to ‘the, life of the community; 


(88) ‘the prevention of. hoarding, Pro- 
 blackmarketing, ` -or: adulteration 


to, any goods procured 


1971 | 


the Government or notified by or under the 
ae essential to the life of the com- 


my prohibiting ‘or regulating’. the. : DOR 


sessio nse. or disposal of - 

t si expl fais ‘inflammable bene, 
corrosive and.- other dangerous substarces or 
E articles, arms and ammunitions of war; 

i (b) vessels; 

(e) wireless telegraphic “apparatus; 

. (d) aircraft; and - 

(e) photographic - “and” signalling - 
paratus and any means of recording inf 
aco? : hibtin gul Hng the br 

rohi or regulating the bring- 

ing into, pr taking out of, India ‘and the 

possession, use’ or transmission” 

and other secret means ° of _gommunicating 
information; _- 

(86) prohibiting or r raulating t the publi- 
cation of inventions ‘and desi 


-(87) prohibi 
' catión Of results of research work having a 
bearing on efforts: relating to defeace of 
India or military operations; 

(38) preventing the disclosure of official 
secrets; 

(39) prohibiting or regulating meetings, 
assemblies; fairs přocéssions; _. 

(40). preventing” or: controlling * any use 
of norms ‘whether -official'’ or dtherwise, 
flags, official: decorations . like medals, bad- 

ges and other insignia and anything similar 
` thereto, where such.use..is calculated to dè- 
ceive or..to..prejudice the public safety, the 
maintenance of public order, the’ defence or 
India _and. civil defence;: : oe 

(41) ensuring the accuracy E ‘any re- 
port or declaration Joeally reac? of any 


person; f 
(42) preventing x the p unauthorised 
-changè -of ‘names;. TEN 
(48) preventing E ikay to 


cause misapprehension in- “respect - of - the 
identity of any official person, -officia. docu- 
ment ‘or official property or in réspect of the 
identity .of any ‘person, . document +) or pro- 
perty : purporting ‘to? be, -ór resembling, -an 
official person, . official, decimate or oficial 
property; oe 

(44) the Ree i in any area. ‘of 
persons” evacuated ‘from -aridther area and 
thé regulation of the conduct of - “evacuated 
persons accommodated -in ‘such ` area; ae 

- (45) the ‘billeting~ of ` evacuated ` persons 
or persons authorised’ to, ekercise: fcnotions 
under this “Act; 


{46) the entry, into.. and -Seansh ‘of, | 
- place reasonably suspected. ‘of being "iced 
Pr ‘any purpose prejudicial ’.-to ‘the public 


safety or interest, to the deferice ‘o- India . 


ajd civil defence ‘or tothe efficient ‘conduct 
of military operations, and for the séizure 
and ‘disposal ‘of: a ed of “found there and 
` reasonably suspecte of 

purpose; ‘z 

(47) the reparation of!” any hse of 
defence service or any: - other service -co- 


_ The Defence. 'of India ie 3197F 


of ciphers 


-emment as respects any matter, 


‘and deception of,- arı 


being used ‘for ‘such .-, 
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nected ‘with ‘the defence of India -and re- 
quiring any person or class of persons -to 
comply with such’ scheme; ; 

-(48)-the eviction of unauthorised occu- 
pants from such. public premises [as defined 


in the Public Premises ‘(Eviction of Un- 
authorised Oécitpants).-Act, 1971] as are, in 
the. opinion _ of _ the’ Central Gov- 
ernment - required. for mee 
connected with the irae d Ta 


and civil defence, the public safety a = 


terest, the . efficient conduct of, military 
operations or the maintenance of supplies 
and services essential ‘to the 


life of the 
community, 3 


(3. The aie ‘made: ‘ander sub-sec. (1) 
may. further— 


- provide for the arrest and trial of 
persons. contravening- any of the rules or. 


` apy- order issued thereunder; 
or regulating the publi- l 


. (ii) provide that any contravention of, 
or any attempt to, contravene, or any abet- 
ment of,.or any attempt to abet, the con- 
travention of any of the provisions of the 


-rules or any order issued. under any such - 
- provision,. shall be. punishable 


with impri-, 
sonment for a.term which may extend to 
seven .years,, or witli fine, or with both; 


(iii) provide’ ‘for. the seizure, ` detention 
and’ forfeiture of any property in respect of 
which such: contravention, .attempt or abet- 
ment as is -referred to in clause Gi) has been 
committed and: for the ‘adjudication of such 
forfeiture . whether. by ‘@ court or by any 
other authority; a 

` (iv) confer powers sa impose duties— 

‘(a) upon the Central Government òr 
officers and authorities’ of the Central Gov- 
notwith- 
standing- that the matter is one in respect 
of ‘which’ the ‘State Togislature: has power to 
make ‘laws; ' and 
> . (b) upon any State! Gornet or offi- 
cers and “authorities, ‘of any State Govern- 
mènt ‘aS respects any, matter, notwithstand- 
ing that the matter- is one in respect -of 
which the State Legislature kas no power to 
make Jaws; | 


(v). prescribe” the “duties and powers of 
public ‘servants’ and ‘other persons as re- 
gards., -preventing the. contravention .- of, or 
securing the observance of, the rules. or any 
order made thereunder; ` 


(vi). provide for Preventing. obstruction 

disobedience to, any 
person acting, and interference © with any 
notice..issuéd, in. pursuance of the rules or 


any order made thereunder; 


si prohibit - -attempts by. any person ‘to 
screen’ from. punishment:. any one, other 
than the husband or wife of ‘such person, |. 
contravening any of the rules or. y. order 
made thereunder; 


. (viii) empower. or ` direct any authority 
to.. take such action’ as may be specified in 
the rules oras may -seem necessary to such 
authority- for the purpose of ensuring the |, 
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‘public ` safety- or interest ‘or we defence - a 
India. and civil defence; — ; 

. (ix) provide for - charging fees cini, res- 
pect: of the..grant or issue -of a licence, per- 


mit, certificate. or other document: for i 


purposes of the tules . - - 

4, Special powers. -to cantiol civilian per- 
sonnel employed in-connection ‘with - 
‘ed Forces of the Union.— The Central Gov- 
eranient may, by notification ‘in, the’ Official 
Gazette, . direct by general or special. order 
that any persons who not’ being: members 
of ‘the: Armed - Forces.’ of the. 
attached-to, or employed. with, or following, 

` those Forces, shall be subject to naval; mili- 
tary or air force law, and 
ersons shall be subject to discipline an 
; bable to popstanent for offences” under the 
. Navy “Act, “1957; the+Army Act, 1950, and 


- the Air Foree Act, 1950; as the case“ may . 


be, as if they were included in such class 


of | persons subject - -to any of :those’ Acts as . 
may. be specified’ in the notification or in, 
the absence thereof, by an officer: empower-. - 
‘ed’ by; ‘the, Central Government: in ‘this ‘be- 


`- half. 


against’ India or to assist any ‘country ‘com= 
mitting external aggression agairist: India, any 
provision of the- rules- mads under. S. 3. or 


any order isstied; .under:-any such rule,-he `` i 
shall be punishable : with, death or. imprison- - 
ment for life. or_imprisonment..for. a. term 


which may extend to ten ya mes mal 
Salso be Hable to fine. id 


:(2). If. any person,— -i 


” 


(a) contravenes -any “ah provision 5 
or any such rule, or order made under, the. 


ag, 


Aircraft Act, 1934, as may _ be notified in 
this. behalf by the Central ‘Government, -óF 

: (b) in , any. area ‘notified ‘in. this. behalf 
by a State Government, contravenes ` any. 

" such „provision of, or, any such ,. rule.» made’ 
under, the Arms Ket, ‘1959, the. Indian Ex- 
plosives Act, 1884, ‘the Explosive - Substances 
Act, 1908, or the Inflammable `. 
Act 1952, as may be notified in’ this behalf 
by the State Government, 

- he shall, Pome as, anything aataid 
in any of the’ aforesaid Acts: or rüles ` made. 
thereunder, be punishable. with ` 
ment’ for a“term'“which may extend to five 
years, “or, if ‘his intention ` 
country committing: external ` 
with death. or “imprisonment -for life ‘or im- 

prisonment for 4 term which ’ may extend to 

ten years fas -shall, ii: véither case, also be 
liable to fi one : oie 


J. : (8) For ae “purposes ” of ~ this ` séction, 
any person. who attem ts to cofitravene, or-. 
. abets'or attempts to, abet, -or ‘doés -any act - 


preparatory to, a contravention ‘of ay “pro~ 
vision of any law, rule or: order shall “be. 
deemed to. have- contravened’ that: provision. 
- 4:6, - Temporary: amendments :to Acts.’ 
During: the fontinuaeee cia force ot. this 


o’ Act | . : 3 = us ee . i. L 
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the Arm-.- 


Union are - 


thereupon, such > 


5. aed renali (1) -- “Tf: any: 
“person contravenes, with intent to’ wage war: 


tion (2) of Section.5,: the ` 
-hed 


: Section 8, for the words, 


Substances * 


imprison- > 


is. to. assist. any. a 


‘aggression - 
against India," or,“to wage war against India, - 


‘section (2)..of Section: 5”. 
kets, letters „and. figures. 
> hA -GY- of “(ky of sub-section . (2) of’ Sec- 


l ALR, 
(1). the Oficial ‘Secrets Act, 1998, shall 
have effect as if — f 
(a) in sub-section (1) of Section: 5, after 
tke- words “in such a place”, the words and 
fizures “or: which relates - to. or is used” in, 
a “protected ` area as defined -in thé rules 
made under the Defence of“ ‘India: Act, “1971, 


‘or relates to anything in such-*‘area? -had 

inserted; and after- the - „Words “an` 
enemy”, the: words. and figures “as defined 
in the” "Defence of india: ct i971”, ' had 


been inserted; : 


‘(by for ‘sub:section 3 
fcllowing ° sub-section: ha 
namely:— ^- 

“(DLA persón gui lty a an ‘offence 
under. this . section “shall be punishable - with ` 
imprisonment for a-term which may” extend 
to five -years, or.if such ‘offence “is committ- - 
ed with intent .to. assist any country com- 
mitting external aggression, agdinst India or 
to’ wage- war ‘against _ India, with “death or ` 
imprisonment for life ‘or: “imprisonment: for 


of” ‘Section ` ce Ahe 
been. substituted, 


2 Jam which may, èxtënd toten years and: 


-in either case, also be. liable. to fine.”; 

(2) the Aircraft Act, 1934, S have 
eFect as if. 7 

(a) at the: d a dines ) of. UERR 
following: words 
been inserted; -namely:— . ‘ a 
“including the. taking of: steps necessary 
te. secure :cOmpliance with, or to ‘prevent. 
ecatravéntion. of; the-rules- ‘regulating: such 


matters; or, where any such rule*has been 


ecntravened, : ‘to rectify,.6r to enable pro- 


` ceedings to be taken in“ respect of, ‘such, con~ 


travention”; 


= - (b) ine ‘clause. ) - of + gal-section wi of . 
brackets, ‘letters 


beat (o) in: ‘Section “lly safter the ode 
the air”: the words “or in: such: a-manner aa $ 
to: interfere with any ofthe Armed Forces ` 
of the Union or any, ships or aircraft”: had - 
been ~ inserted; 
(d) in Section 13; -for the worda. bison” 
kes, -letter’ and figures “clause. (i).. ‘of: sub- 
the words, Brac- 


“Jausse (c), (a) (e), 


ticn 5‘or-punishablé under Section :11”, had do) 


heen ‘substituted; and . 


(ð. Section” 14 had been: omitted;” 
(8) the Payment: of, Wages, 
shall have effect as if after - ‘clause i. of 
sup-section :.(2) .of Section ` 7, the following, 
cleusé - had been inserted, namely:—, : : 
- “(ii)_ deductions- made- ‘with me. - written, 


3 authérisation of— . 


(i) the employed person; Or ea, 
~(ii) the :prešident: or.. secretary- of Tho 


. registered- ‘ade union’ of which the. employ- 


“Act, 1986, 


a 


-the said Chapter as. may. be: specified , 


1971 


ed person is a.member on: such conditions 


` as may be prescribed, 


for contribution to the National Detence 
Fund or to any Defence Savings Scheme .ap- 
proved by the State Government;”; .. . 

(4) the Motor Vehicles ‘Act, 198 (in 
this clause referred: to as the “said Act”) 
shall have effect subject -to the following 
provisions, namely:— oa 

(a) the State Government may, by 
notification in the Official Gazette, aatho- 
rise, subject to such conditions, if.anzv, as 
it may think fit to impose; any person— 

(i) also to perform such  functiors of 
the State Government under Cha ter I7 (in 
this clause referred to as the “said Charter’ 
of the said’ Act, other than the makirg o 
rules as may be specified” in the nottica- 
tion; and. - 

(ii) to perform to the exclsión of the 
State Transport Authority or Regional Trans- 
port Authority,-as the case may be; such 
functions of. the -State Transport: Authority 
or any Regional Transport Authority ; under 
im the 
notification, - 


and the expression “proper authority” ic this 
clause chalk 4 in relation to the performance 
of any, such function as aforesaid, be 2ons- 
trued in accordance with the ‘provisions of 
such notification, if any, relating to that 


- function; 


(b} ‘notwithstading ` anything to the ĉon- 
trary in Section 58 or’ Section ~62'o- the 
said Act, the- proper authority ~ mar ent a 
permit or a. temporary permit er the 
said Chapter to be effective for ` any geci 
fied period or for the period of operatia -of 
this Act, whichever is less; .. 


(c) the, State | Government may. by 


general or special order, .in- writing, provide : 


at the proper au thority — : 

(i) in deciding to grant. or refuse ‘to 
grant, a permit under the said Chapter, Shall 
not be bound to take into consideration re- 
presentations ‘made by any . persons. other 
than the “applicant for the’ permit or to fol- 
low the procedure laid down in Section 57 
of the said Act; and may take- into -‘consi; 
deration an application for ‘a stage carriagé 

ermit or’ a public carriers permit which 
ie not complied with the provijigns ca 
sub-section (2) of that section; 

Gi) in fixing the maximum and nini- 
mum fares or. freights for ..stage carriages 
and public carriers, shall: not. be. bourd to 
give the representatives ~ of © the interests 
affected, an opportunity , of being heard >r to 
follow the procedure ‘laid “down in Sec. 43 
of the said Act, or where such actien is 
taken for the purpose of preventing the 
chargé - of rexcéss fares- or freights, to have 
regard’to any’ of the consi iderations ‘set forth 


in clauses (a) to “(d) - -of sub- section ` Oy of 
that section; `> , 
- (d) without prejudice to the srov-sions 


of Section 60 of the-said Act, e p-oper 
‘authority .may, if in its opinion,.the public 
interest so, requires, cancel, or od ‘the 
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‘conditions of, or suspend for such period as 
it thinks fit, any. permit or countersignature 
under the said ‘Chapter which is valid in 
its jurisdiction; 
~ (e) the Central- Government or thé 
State Government may, by general or 
spécial order ‘in writing, exempt from all or 
any of the provisions. of the szid, Chapter 
any” transport vehicle used or required for 


-use in connection. with any work or purpose 


declared -by ` the Central Government or, as 
the case may -be, the Stete Government in 
the order to be’ a work or yırpose connect- 
ed with the defence of India, the conduct 
of military operations or civil. defence; 

(£) if the State Government by ‘general 
or special order in writing so’ directs, the 


- provisions of sub-section (2) of Section 38 


of the’ said Act shall have effect in relation 
to any controlled motor vehicles specified 
in the order as if in the said sub-section, 
the words “not being in any case more than 
two years or ‘less ‘than six months” and- the 
Eee: anc: thé Explanation had been omitt- 


a Explanation — Ti ‘this clause “control: 
led motor vehicle” means any motor vehicle 
declared “by the > Government tó be a con- 
trolled motor vehicle by order made in this 
behalf; 

' (5) the Civil Detencs Act, 1968, shall 
ev effect as if, — ` 

` ka for sub-section: (8) of Section 8, 
the ‘following sub-section Had- Leen’ substi- 
tuted, namely:— 


-“(8) Any rule- -nade under sub-section 


-d @) -may provide that a contravention there- 


or any order made or direction given 
thereunder shall be punishable with im- 
prisonnient -for a term ‘which ` may extend 
to three years, or with fine, or with both.”; 

(b) in Section 11, sub-section (2) Kad 
been omitted; 

(c) after Section 16, the following see- 
tions had:-been inserted, namely:— 

“IGA. Power of: the Central Govers- 
ment to delegate.— The Central Govern- 
ment may, .by order, direct that any power 
or duty, which by this Act or any rule 
made. thersunder’ is. conferred or imposed 
upon the Central Coy maen skall, in such 
circumstances and under such - conditions, 
if. any; as may be specified in the direction, . 
be exėrcised or discharged also by any 
officer or -authority subordinate. to the Cen- 
tral. Government. 

168. Effect of order made -by the 
Central Government, etc.—— Any order made 
by. the, Central Government or the officer 
or authority authorised by it urder Section 
16A in:;reiation to a matter.to which this 
Act or- ary rule.made thereunder relates 
shall have effect, notwithstanding. anything 
contained in. any ‘order ‘made’ by. the: State 
Government or any other authority `, . with ` 
regard, to’ such ‘matter.” p 
; (d) in Section 19,- + after “the -words 
“authorised. by”, the: ‘words Tier - Central 
Government,” had: been: inserted; .... y1- 


. ing 
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(6): the Maintenance of- Internal : Secu- 
rity Act,:.1971, shall have’ effect as if,—~ 


words “except the State of Jammu and 
Kashmir” had been omitted and the follow- 


namely:— | 
. “Provided “that every. person in 1 réspect 
of whom an order’ of detention made under, 


the Jammi and Kashmir Preventive Deten- 


tion Act, 1964, is in force immediately be- 
fore the ‘commencement of the Defence of 
India Act, 1971,, shall continue to be. gov- 
erned by ‘the provisions of that Act in res- 
pect of such detention as if ‘this Act had 
not been’ extended ‘to ‘thé State of’ Jenn 
and Kashmiir.”; 


(b) in Section ‘g, after clause @), aie 


following o clause had been . inserted, 
Yi, 

7 “(e) any « _reference -in “this. ‘Act to a 
law. which -is not in force in the State -of 
Jammu and Kashmir shall, in’: relation to 
that State, be construed as a reference jo 


name- 


-the corresponding Bi if any, in force * in 
“that State.”; 
. (c) in sub-section: 2) of Section 8, for 
the words, brackets, figures - and letter ` 


“may, + “satisfied as provided in sub-clauses 
fii} and (iii) of clause -(a) - of- sub-section 
{1),”, the words, brackets and figure “may 
also, if satisfied as provided: in sub-section 
(1), ? had been substituted; - 

(d) in Section 18, after the words 
“from the date of. detention” , the . words 
` and figures “or until 
fence of India Act, 1971, 
later” had’ been inserted; 

(e) after Section 17, the. Morag sec- 
tion had -been inserted, ‘spamely:— a 
..- “ITA. Duration of detention -in cases 
ef detention on ‘certain grounds.—-(1) Not- 
withstanding. anything contained - in the 
foregoing provisions of ‘this Act,- ‘during the 
‘period. of operation’ of the Proclamation of 


; whichever. | is 


‘Emergency ’ issued ‘on the.8rd- day ‘of De-- 


cember, 1971, any “person - (including ` j 
foreigner) in respect. of whom är order of 
‘detention -has been made under this- Act, 
may be detained without - obtaining . ‘the 
opinion of the Advisory Board ` for a- period 
. longer- than three months, but not’ exceed- 
ing two. years from the date of his’-deten- 
. tion in any of- the following: classes of cases 


-r under any of the following circumstances, 


aamely:—. 


@ where sichi person -had been de- 
tained with a view to preventing- hiny from 


acting in any manner prejudicial to the de- > 


fence of India, “relations of ‘India with 
foreign powers ‘or the security of India; or 


(b) where such ` person had been de- 
- tained with ‘a view to preventing from 
acting-in any manner prejudicial to the 


security of the State or the maintenance “of 
public order. ` 

:- (2) In the case ‘of aay person to whom 
sub-section ‘(1) applies, Sections’ 10 to 13 


The. Defence-of India Act, 1971 


(a) in sub- section (2) of Section 1, the 


roviso had „beea insertèd- at the ‘end, 


‘the expiry of the- De- . 


- nuouslý or not, 


: District, Magistrate. 


ALR. . 
shall have effect subject™ ‘to the following ; 
modifications, namely:—" i 
(a) in Section .10, for the: words “shall, 
within’ thirty days”, ‘the words “may, at 
any time prior to but in no case later ‘than 
three -months before: the expiration” of" two 
years”. skall be’ substituted; 
“(b) in Section 11, — RA 
(i) in sub-section (i); for. the words 
“from the. date of detention”, the wor 
“from -the. date on which reference is made 


to it” shall be substituted; 
4 (i) in sub-section (2), for the words 
“the detention of the - person Seen a 


the words “the continued detention of 
person -concerned” shall be. substituted; 
_.. (c)-in: Section 12; for the words “for 
the detention”, in both the places. where 
they- occur, the words “for the continued 


` detention”. ‘shall . be ` substituted; ` 
(d)-in Section .13,: for the words “twelve 
months”, = words “three . “years” shall be 
substituted.’ l 
te CHAPTER mm ~- 


ae TRIBUNALS 


-© 7 Constitution ‘of Special” - Tribùnals. 
—{1) The State. Government may, fòr the” 
whole or ‘any .part .of. the | State, constitute 
one or’more Special Tribunals. ‘which, or 
each of which, shall consist of three mem- 
bers appointed .by that, Government.. 

(2) No person shall be a pointed as a 
member of a Special Tribunal. unless he— 
-7 (a).is qualified under clause (2) of 
Article 217 of the ‘Constitution for appoint- 
ment a$ a Judge of a-High Court; or ` 

(b) has for a: total pre ot of. not less 
than three years exercise whether ‘conti- 
the powers under the Code 
of Criminal Procedure, 1898 (hereafter in 
this: Chapter referred to as ‘the Code) of 
any one or more of the following, narmely:— 


(i). Sessions Judge, Additional - Sessions 


Judge,- Chief Presidency Magistrate, . Addi- 
tional. Chief -Presidency Magistrate, ; 
(ii). District “Additional 


Magistrate, . 


+. (8) At least one PNE of, a Special 
Tribunal shall be qualified for appointment 
thereto under clause {a) of: sub-section (2), 
and where only one member is so’ “qualified 
under that clause,” at least one other miem- 


Jurisdiction of Special. ‘Tribimals.— 
Düring. the .period during which the’. Pro- 
clamation of Emergency is iw operation, 
the State Government may, by. general or. 
sper order, direct that. a Spe Tribunal 

try ‘any offence— .. 


(a) under any rule made- idor Soo- 


tion 8, or 


1971 


f (b) punishable with . death, “or impri- 
sonment for life or imprisonment for a -erm 
which may exteùd to ten years under Sec- 
tion 5 of this Act- or under sub-section (4) 
of Section 5 of the Official Secrets Act, 
1923, as amended by Section 6 of this Act, 
triable by any court having. jurisdietion 
within the local limits of the jurisdiction -of 
the Special Tribunal and. may, in dny such 
order, direct:the transfer> to the Spscial 
Tribunal of any particuler case from any 
other Special Tribunal or any other, cimi- 
nal court. not being a Hizh Court. 

9. Procedure of Special Tribuna!s.— 
(1).A “Special Tribunal may take cogniz- 
ance of offences without the accused teing 
committed to it for trial. aS i 

(2) Save in cases of trials of offences 
pueshad’e with death or imprisonment for 
ife or imprisonment for a term which may 
extend to five years or more, it shall nct be 
necessary in any trial for-a Special ‘T-ibu- 
nal to take down the evidence at length in 
writing, but.the Special Tribunal shall 
cause a memorandum of the substance of 
‘what’ each witness deposes, to be taken 
down, and such memorandum shall be 
signed by a member of the Special Tzibu- 
nal and shall form part of the record. 

(3) A Special Tribunal -shall not be 
bound to. adjourn any trial for any purpose 
unless such adjournment is, in its opinion, 
necessary in the interests of justice. 

(4) A Special Tribunal shall not, nere- 
ly by reason of a change in its members, 
be bound to recall and to re-hear any wit- 
ness who has given evidence, and it may 
act on the evidence already recorded by 
_ or produced before it. ome 

(5). After an, accused person has once 
appeared before it, a Special Tribunal may 
try him in his absence if, in its opinior, his 
absence nas been brought about by the ac- 
cused himself for the purpose of imped- 
ing the course ‘of justice, or if.the behaviour 
of the accused in court has been suca as, 
in the opinion of the Special Tribunal to 
impede the course of justice. 

- (6) In the event of any difference of 
opinion among the members of a Special 
Tribunal, the opinion of the majority shall 
prevail. - A R 

(7) The - State..Government- may, by 
notification in the Officicl Gazette, make 
` rules providing for— 

(i) the times and places at which Spe- 
cial Tribunals may sit; and l : 

Gi) the procedure to be adopted .in 
the event of any member of a. Special Tri- 
bunal being prevented from attending 
throughout the trial of any accused person. 

(8) A Special Tribunal shall, iù all 
matters in respect to which no proc2dure 
has been prescribed by-this Act or by rules, 
made thereunder, . follow the procsdure 
prescribed by the Códe for the tria of 
warrant cases by Magistrates. 


10. Exclusion of | public ° from pro- 
eeedings of Special Tribunals—— In addi- 
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tion, and without prejudics,-to any powers 
which a Special Tribunal may possess by 
virtue of any law for the time being in 
force to order the exclusion of the publie 
from any proceedings, if at any stage in the 
course of a trial of any person before a 
Special Tribunal, application is made by - 
the prosecution, on the ground that the 
publication of any evidence to be given or 
of any statement to be made in the course 
of the trial would be -prejudicial to the 
safety of the State, that all or any ‘portion 
of the public shall be excluded during any 
part of the hearing, the Special ‘Tribunal 
may ‘make -an order to that effect, but the 
passing of the sentence shall in any case 
take place in public. 

Il. Powers’ of Special Tribunals.— 
A Special Tribunal shall have all the po- 
wers conferred by the-Code on a Court of 
Session exercising original’ jurisdiction. 

12: Sentences of Special Tribunals.— 
(1) A Special Tribunal may pass any sen- 
tence authorised by law. 

` (2) A- person sentenced by a Special 

‘Tribunal— 


(a} to death or imprisonment for life, 


(b) to imprisonment for a term of five 
years or more, , 
under this Act or the rules made thereunder 
or under sub-section (4) of Section 5 of the 
Official Secrets Act, 1928, .as amended by 
Section 6 of this Act; C 


shall have a right of appeal to the “High 
Court within whose jurisdiction the sen- 
tence has, been passed, but save as afore- 
said and notwithstanding the provisions of 
the. Code, or of any other law for the time 
being in force, or of anything having the 
force of law by whatsoever authority made 
‘or done, there shall be no appeal from any 
order or sentence: of a Special Tribunal and 
“no court shall have authority to revise such 
order or sentence; or to transfer any case 
from a. Special Tribunal, or to make any 
order under Section 491 of the Code, ‘or 
bave any jurisdiction of-any kind in res- 
pect of any proceedings of a Special Tribu- 


(8) The powers conferred upon the 
appropriate Government by Chapter XXIX 
of the Code. shall apply in respect of a per- 
son sentenced by `a Special Tribunal. 


CHAPTER IV 


EMPLOYMENT. OF TECHNICAL PER- 
SONNEL IN:THE NATIONAL SERVICE 


18. Definitions —— In this Chapter, un- 
less the context otherwise requires,— : 

(a) “employment in the national ` ser- 
vice? means employment in a notified esta- 
Llishment in pursuance of an order passed 
under Section 17; .. C 

(b) “employer” means any person who 
émploys technical personnel to do any, work 
in an establishment and includes any per- 
son entrusted with the supervision aad 





- -gontrol_of ‘technical -personnel:-in such . en 
establishment; Pee Ea ane 
. _ (c) “establishment”: means — . 
(i) any. office, or = iR ha fe 
(ii) any: place where ‘any . industry, 
trade, business or .occupation:is carried on; 


we 


> and. inchides any- technical “institution ‘or, 
. training centre’ established, sélected or 


ap- 
proved by the Central. Government;. z 


>° (d) “National Service Tribunal? means- 


a Tribunal constituted under’ Section 15; ~ 
-= (e) “notified -establishment”’ means 
Government ‘éstablishment, ‘any _ establish- 
ment belonging. ‘to a corporation ‘owned, 


controlled. or: managed by ‘the Government ' 


- and: any establishment declaréd by notifica- 
tion under sub-section (1) of Section ‘16 to 


‘be engaged in’ work” of ‘national: importance; " 


; (£). “notified. occupation?” means ‘any 
occupation which the Central-.-Govemment 
may, by rules made under this . Chaptér, 
specify as a notified occupation. for the pur- 


poses of this . Chapter; ; 7 


(g) “technical _ pergonnel”.- means all 
persons who. possess knowledge. of or skill” 


in one or more of the notified occupations, 
whether or. not, they. are, employed in any 


establishment, and includes such persóns cr’ 
‘elass of persons: undergoing training in any’ 


of those occupations in any, establishment 
` as may be declared. by the Central .Gov- 


ernment by. notification in: the: Official Ga- . + 
zette to be technical personnel for the pur- 


poses of this Chapter... - 


14. “Liability: for employment ` jn ne 


tional service.— technical “personnel, 
being citizens of India and not being mem- 
bers of the Armed. Forces of the Union cr 
members of any Reserve of any’ such Force 
who are ‘liable, under the- terms of their: ser- 
vice “in, such -Reserve, to` be:-calléd:up’ fcr 
Service at any.time and not only on partiel 
or.general mobilisation, shall be. liable undér 
this Chapter to undertake..employment: -ia 
the national service. po (or oo %5 


15. National _ Service.” Tribunals.— 


w The Central Government. shall- consti- . 


tute, for such areas and in “such places ‘as 


it -thinks fit, : National’ Service Tribunals to “ 


exercise the functions assigned.to such Trt 
bunals: by. or under..this Chapter. . 
-,« (2) -The' composition, powers and pro- 
be such as may be prescribed. + E : 
16. Notified establishments—. (1) Th3 
Central Government may, by notification’ in 
the. Official. Gazette, declare any establish- 
ment, which is’ engaged in work which, in 


the opinion of the Central Government, is- 


likely to assist’ the defence of India- and 
civil defence, the efficient’ conduct of mili- 
‘dary operations, or’ the maintenance or in- 
Grease of supplies’ and services essential ‘to 
the life of the community, to‘ be an esta- 


- Dlishment engaged in: work of national im-. 
ortance and thereupon ‘such ‘establishment 


shall be a notified..establishment and while 
making ‘such declaration,. the Central Gov- 
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` ployees. 


ary. 


`what-“technical “personnel, 


. stib-section: (3),: be deemed to! have 
- taken -into employment: ii the national ‘ser- - 


- section a}: a Nation 


_ sons 
cedure of National Service Tribunals shall sc 


-period’ or on such date ‘as ma 
in this behalf in the, order. 


ATR ~~ 


ernment ‘may require that: establishment. to 
make..such provisions’ as‘.may be specified . 
in the. notification in regard to the terns of | 
service and. conditions of work. of-its em- — 

~ (2) Every notified . establishment shali 
be- éligible to apply to a “National Service . 
Tribunal .or to the .Central Government for 
technica]. personnel’: and having‘ ‘so applied, 
shall take into its èmplöyment such techni- 


cal personnel. within such period and on 
‘such terms and” conditions as may be pres- 
cribed. ` Sadie: Pave mas yp ee 


3 17. Employment of technical . person- ` 
nel in: the national service.— (1) Sübject- to` 
any rules ‘made’ im this behalf- under i 
Chapter, the Central Government“may re- 
quire a National: Service ‘Tribunalto report 
c whether" - em- 
ployed -iù an. ‘establishment or not,’ is’ avail-. 
able within its~ jurisdiction’ for employment 


in the national service-and may by’ order'iñ 
wating— oe eee 
"2°" " (a) euie the employer in any” esta- 


blishment by which such technical. person- 


-nel is employed to ‘releasé such, personnel 


as, may be’ specified in the order, for. em- . 
ployment: in the national. service: s bs 
RS direct any, ‘technical: personnel to 
úndertake “such émployment in the national ` 
service ab. may be specified in the order; 

: (c) direct that any_.téchnical personnel 
engaged in any éstablishment under” condi- 
tions not amounting to employment: in, the 
national ` sérvice shall, for the papos of 
een 


and: -> -= : 
(d) require any notified: establishment, 
‘notwithstanding ‘that it has: not miade any 
application under- Section: 16;° to take’ “into 
‘its employment -such ~+technical -personnel 
‘within’ such ‘period as` may~be specified: in: 
the. order. >: E a 

-- {2} Notwithstandin 


vice; 


anything in sub: 
Service ~- Tribunal 
-may—:. . ye eet i 


(a) exercise - the powers. conferred: on 


‘the Central. Government by clauses‘ (a) and 


b) require by ‘order any:-employer: to 
give training in his establishment to * per- . 
for.. qualifying them -as technical. per- 
sonnel; 07 Se n ice de> 
. (c) direct by ‘order technical: personnel ` 
to. ‘present themselves“ at such. “place and. 
time as may be specified‘iin the order for 
interviéw:.or inquiry and- if. ŝo requiréd, for 


‘(b) of sub-section (1) i 


‘submission to atest. of their technical. skill. 
- - (8) Any order made -by the ~~ Central 


Government under’'sub-section (1) ‘and by-a 
‘National: Service - Tribunal under stib-sec-, 
tion (2) shall be complied ‘with within stich 
y be. specified 
~', (4) The’ Central Government or, as the 
case may be, a National Service ‘Tribunal, 


may, by order in writing, transžer technical au 


personnel - from- ` one: form’ ‘or place of -em- 


this. 


1971 


ployment in. the national service to «nother, . 
an 


the employer and the personnel: con- 
cerned shall comply with such order, 

(5) No. person included in the definition 
of technical “personnel, who has -Þeexn `. di- 
rected to undertake -employment. in the 
national service.-or transferred: - from :one 
form or place of employment to. another 
under the foregoing provisions, shall be-.dis- 
charged from or- nave bis employment in 
such service unless the employer’ or person 
concerned has - previously. obtained the per- 
mission’ of the: Central Government or, as 
the case may be, of the National Service 
Tribunal. © =. or Be 

(6) Any person included, in the defini- 
tion of technical personnel ‘who jis. required 
to undertake employment in the national 
service or transferred from -one form `` or 

lace of employment to another under. the 
foregoing provisions of this section, nay be 
required by the Central: Govérnmment or, as 
the case may be, the National Service :Tri- 
bunal concerned, to submit himsel: to be 
examined by such medical authority as may 
be. prescribed: toh nah. mae <5 

(T) An appeal shall He to the- Central 
Government . against, any order. passed by a 
National Service Tribunal under this sec- 
tion and the decision of the Centrel Gov- 
ernment shall be final: at 5 

(8) The terms of service of technical 
personnel taken -into employment im the 
national service shall -be such. as may - be 
prescribed: , age S 

Provided that any ri 
technical personnel -may ‘have. ander the 
provident or superanncation fund o-z other 
scheme relating to gratuity, bonus ‘or other 
benefit for ‘the advantage of employees 
maintained- by`-the.- establishment from which 
they are released shall be preserved. 

18: Re-instatement.——: (1) Every per- 
son who was employed inan establishment 
immediately’ before his employment in the 
national ‘service and whose employment in 
the national service has not been. terminat- 
ed by dismissal. for .. serious” misconduct 
shall, on his -release from such_ employment 
in the. national service, be entitled to be re- 
instated in his former employment, in ac- 
cordance with such conditions.as may be 
prescribed: aan . . 

. Provided that in determining such con- 
ditions regard shall be had to the adīitional 
skill and experience acquired: by him in’ the 
course of his employment in the ` rational 
service. . eats WY oa ; 
. (2) The -Central Government may by 
rules made in this- behalf provide fcr -the 
appointment of Technical Personnel (Re- 
instatement) Tribunals to deal with such 
matters in relation to re-instatement of per- 
sons released: from employment inthe na- 
tional service as may be prescribed. 

19. Relinquishment ‘of employment 
by, dismissal of, and engagement- by . esta- 
blishment of, technical personnel.—(I) Sub- 


tide °°” F 


ts which - such 


oe 
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ject -to any rules made in this behalf, a 
ational Service: Tribunal may require any 
establishment (including a notified establish- 
ment) .to: post. before. a` specitied. date and 
to keep posted, on its premises notices inti- 
mating that— . i 
. (a) no person included: within the defi- 
nition of technical personnel who. is em- 
ployed im the establishment  shall-at any 
time after the posting of the notice; leave 
his employment without ‘the previous per- 
mission in writing of the Netional. Service 
Tribunal; - ok nae: i 
- .(b) if the National Service Tribunal 
refuses such permission, that Tribunal may 
lay. down, subject to the prescribed ‘condi- 
tions, the terms. of service ‘on which the 
employer. shall continue to retain him in 
employment; © . E : i 
.. (e) if any such person leaves his em- 
ployment without the previous permission 
in wane of the Tribunal as aforesaid he 
may be directed by- the Tribunal to return 
to his employment. wd 
(2). After. notices referred to in sub- 
section :(1) have been. posted on. the premi- 
ses of any establishment (including a noti- 
fied establishment), no ‘employer in the esta- 
lishment shall engage, discharge or dis- 
miss any person included in: the definition 
of: technical personnel except. in accordance 
with rules. made in this behalf.. i 
20. Penalties and 'procedute.— (1) 
Whoever contràvenes any order of the Cen- 
tral Government or of a National Service 
Tribunal ` made under’ Section 17 or wil- 


- fully fails tọ comply with any. summons, re- 


quirement, direction ‘o- order ` issued, -or 
made by the Central Government. or by a 
National Service Tribunal under any other 
provision of this Chapter shall be punish- 
able with imprisonment for a term ‘not ex- 
ceeding six months; or with fine not ex- 
ceeding oné thousand rupees, or with both. 
- (2) No court shall ‘take’ “cognizance of 
any offence punishable under sub-section 
(1) except with the previous sanction in 
writing,— ae i ; 
-~ (a) in the`casè of contravention of any 
‘order “or any wilful failure to comply with 
any summons, requirement or direction of 
the Cen:ral Government, of the Central 
Government; = ; 
in the case of contravention of 
any order or any wilful failure to comply 
with ` any ‘summons, ‘requirement or’ direc- 
tion of a National Service Tribunal, of the 
National Service Tribunal. 

_ (8) Notwithstanding anyth’ng contain- 
ed in the Code of Criminal Procedure,. 1898, 
an offence punishable under sub-section (1) 
shall’ be cognizable. _ : : 

(4) No’ court ‘inferior to a Presidency 
Magistrate ora. Magistrate’ of the First 
Class shall try any offence purishable under 


.. 21, .Service of. summons, . notices, 
orders, . etc-— Any summons, notice, re- - 





Section’ 16 and: the: 
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quirement, direction or’ order: issued,..made 
or -given to ‘any. person’ under. this - -Chapter 
may. be-served by. being sent by re tered 
post : addressed to that: * person.” at. 

own. :residence.: - 


So Power o lake aa <0). The 


Central .Government. may, ‘by: notification in - 
the Official Gazette, :make--rules~for- carrying - 
‘out the “purposes:; -of this- Chapter. 


-*(2) “Without prejudice’ ‘to ‘the ‘Ganarality 
of” the’ foregoing’ power; ` such : -rules - may 


‘preseribe~— 


(a) the occupations which shall ‘þe Toti- 
fied - “occupations - for ‘the: Purposes, “of - this 
Chapter; 


“(b): the SR powers rand pio: 


- cedure of National ‘Service? Tribunals; 


. (c) the’ technical personnel, “which may 
be taken into the employment öf: any: noti- 
fied establishment under. sub-section (2) of 
eriod within: which and. 


the terms. and- con itions, ` on -Which- such 
personnel shall: be so’ taken 04 = 
(d) the medical authority hefére ` whois 


any person may ` bé-required -to submit him- 


self for examination- under Sub-section - ©) 
of Section 17;. ; -s 
~ (ey the «terms: £- service- oE. ‘technical 


personnel taken into.. employment in. - the 
national service; -: pie 
._. (£) the conditions .in encondanics < «with 
which persons released Tom employment. in 


the national service may „be -Te-instated in 


their former employment; | : 

{gy the appointment’ of“ Téchnical Pêr- 
sonne (Ré-instatement) ‘Tribunals and. 
stich Tribürials“ may. ‘be required . to. deal 
with; : 
(h) the” provisions ‘yélating. “to” enigas e- 
mient, discharge, or dismissal: of. persons by 
any employer in any establishment. on the 
premises of. alah notices haye been’ posted 
under sub-section (1) of Section; 19;: 


` (i). any, ‘other matter’ ‘which may: ‘be 
preseribed or which is to. be provided dor 
y rules. gegen: 

(3) ‘Any vale ‘made maar “this Chapter 
may provide. that, a contravention: ‘of the 
rule shall be punishable. with imprisonment 
for a term not -exceeding six months, -. 
with.. fine not exceeding „one, Pound ie 
pees, or wiih both. i 
CHAPTER vy neve N 


REGÚISTTIONIRG, AND ` ‘ACQUISITION 


‘OF IMMOVABLE PROPERTY:. a, 


23. Requisitioning’ “of ‘immovable.’ ‘pro- 
perty.—. (1). ‘Notwithstanding ` anything “- con- 
taitied in, any. other. law for the ‘time. being 


in force, if ‘in the’ opinion. of! the Central- 


Government or the State Government. “t is 
necessary’ or expedient so ‘to’ do’ for secur- 
ibg the’defence of India, civil defence,, pub- 


lic ‘safety, maititenarice’ of ‘publi ic 2 order . or 


efficient conduct of military ' operations, or 
for maintaining ..supplies and. services..essen- 


tial to: the life of the community,’-that- Gov-. 
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-ermment to. be necessary, or- 
- @cnnection -with, the requisitioning:-. 


in ‘that. sub-section. 


the- 
matters, in relation, to re-instatemeént which ` 


of: the. property. the „person > 


compensation: so détermined miakés an” 
T ` pication” within the prescribed’ time. to, 


AER 
‘ermmiment may .by order in -writing requisi- 
tion any immovable property and.may make 
such further orders. as appear: to’ that.. Gov- 
ames in 


Provided, that no - property ors“ “part 
thereof. which. is. exchisively; used by -the 
public. for religions worship shall be. requi- 


sitoned. 


- W: The: -requisition shall: be: elected by 
an--order:- in’ writing addresséd: to ‘the peison 
deemed. by:-the -Central Government .or..the 
Siate Government, ‘as ‘the..case~ may -be;.'to 
be the owner ‘oz person in, possession of the 
property, and such order shall be served. in 
ths. prescribed manner on. ae ie to 
whom iť is addressed. BN, tet 
{8} Whenever -. -any, pro arty is. requisi- 
ened. under . sub-section D tħe period of 
such.-requisition: shall not.. extend: əbeyond 
tha- period for which: such property is re- 
quired .forsaný` of: the. purposes : apennoned 


24" ‘Payment ` “of ` eomipensation— 
‘Whenever’ in’ -‘purswianice “of Section 23; ‘the 
Central Government or the ‘State Govern= 

mstit) ‘as: the’ case may’ be; requisitions any 
immovable- property,’ ‘there ‘shall be “paid 
to- the’ persons interested: compérisation’: the 
añount of which shall bë Tanna ‘by 
taxing into consideration ne 
nemely:—- -~ ~ 
--- {i} the rent: ‘payable $ in Fes] ect of- <the 
property or if ‘no rent! is’ payable, the rent 
peyable in ca of similar Property, “in 
tbe- locality; *~; 

> (ii) if in consequence: sof. the requisition 
interested :. 
ccinpelled: to .change -his :residence ‘or ‘place 
of- business, ‘the’ -- reasonable: - expenses: . a 
any).incidéental--to-such - change; ` Gong 


(iii) such. sum: or ` sums; if: any,- as- inay 
e-found necessary- to compensate the per- 
sen -interested for. damage:caused to.» the 
propeity..on entry- after requisition. or».dur- 
ing the. period of requisition, pea en 
normal: wear- and tear: `. 

-Provided ‘that? where. any 
Jei -béing ‘aggrieved 





i 


‘person: “jnte. 
by ‘the 1e : spoon -of 


the 


‘Central--.Government ‘or “the ‘State -Govern- 
ment, as the case may be, for referririg.the 


- watter -to an. arbitrator, the amount of' com- 


pensation -to. be paid- shall.: be such as .the 
arbitrator. appointed:-in this : behalf’ -by the 


“Central Government .ox- the- Staté Govern- 


ment, as the case may be, may determine: 


~-Provided- further’ that where there _ is 
any dispute’ as ito ‘the: title tó receive’ ‘the 
compensation - or as-‘to=-the « apportionment 
o2 the amount’ of compensation, it shall -be 


. referréd ~to- -an arbitrator ~ appointed “iñ -this 


behalf: by’ thé Central Government 'or` the 


’ State: Government, asthe case tiay be, ‘for 


‘determination, and . shall -be -determined in 
-a2cordance: with: the decision of suck. arbi: 
trator. . ip Os SAREE Ney zee. Fay V Shad Pies pete 


a 


1971 


Explanation.— In: this section and: in 
Section 31, the. expression ‘person.:interest- 
ed” in relation. to any, property incltdes all 


persons . claiming . -or entitled to clain an 


interest in the- compensation . payaHle- on 
account -of the requisitioning or acquisition 
of -that property under this. Act. eee 

. 25. Power to obtain information ` and 
give: direction.— The Central: Government 
or the State Government, as the case may 


be, may, ‘with-a view to requisitioning any. 


propery under Section 28. or determining 
e compensation payable, under Section 24, 
by order— ee 

(a) require any person to ame to 
the authority. mentioned therein. such. -in- 
formation in ‘his possession relating to any 
property as.'may be. specified;. - 

(b) -direct . that the. owner, -occupier or 
the .person ‘in possession - of ‘the. + roperty 
shall.not, without the permission of - ~Gov- 
ernment, dispose of it or where it „is a 
building, structurally alter it till the. expiry: 
of such period as may. þe special a in- ‘the 
order. i 
26. -Power of ‘entry into, - and inspee- 
tion .of, - property, etc.— Any person_ autho- 
rised in this behalf by the . Central- Govern- 
ment or the. State Government, as tne: case 
may be, may enter into. any immovable 
property md. „inspect. such ‘property. for the 
purpose .of determining whether, and if so 
in what manner, an order under Section 23 
should be made in relation to such property 
or with a view to ‘securing complianze with 
any order made under that section. 

27. Eviction from rëquisitiored __ ` pros, 
perty. —` (1) Any, person remaining -n pos- 
session of any  requistioned. . property. in 
contravention -of ` any order made. under 
Section `23. may be summarily ‘evicted’ from 
the property by. any ¢fficer empow=red in 
this behalf “by . the Central Government or 
the State’ Government, as the case nay.. be: 

(2) Any officer so empowered may, 
after giving to ‘any’ woman ‚not appearing 
in public’ reasonable warning and facility- to 
withdraw, remove. or ‘open eny. lock or: bolt 
or ‘break -open ‘any door of any -buiHing ‘or 
do- any “other act necessary ` ‘for effecting 
such eviction. = 

28. Penalty for contravention cf: any 
order regarding requisitioning. — Hf “any 
person contravenes ‘any: order’ made ` under 
Section 23 or. Section 25, he. shall -bs puni- 
shable with imprisonment for a term which 
may . orad, to. one year, or with fine,; or 
with both 

29. Release. from ` requisition.— 
Where: any’ property. requisitioned under 
Section 23-is to be released. from suh. re- 
quisition, the. Government. . by..;which or 
under whose authority the’ property -- was 
requisitioned- or any person. generaly. or 
specially- authorised b it in. this behalf 
may, after such inquiry, if any, as i- .or ne 
may in any- case, consider. necessery - 
make: or cause to be-made, specify br pe 
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Ko 


PEA (5). For .the purposes of ‘this: 


’ ings;.. 
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in writing the, pee to whom possession 
of the--property: shall. be given- and such 
possession shall, .as: far. as practicable, be 
given to the. person who appears to. the 
Government or,-as the .case-may be, the 
Person authorised as: aforesaid, to.be entitl- 
ed.to the. possession of the -property at the 
time such ‘order is made: ; 
(2) The delivery of possession ' of the 
property-to the person specified in: the order 
under -stb-section (1) shall be a full dis- 
charge.. of- the Government: from all . Habili- 
ties in respect of the property, but shall not 
prejudice any- rights in respect of the pro- 
perty -which: any other person may, be en- 
titled. by due process of law - to enforce 
against the person .'to whom possession of 
the property is delivered. 
< 4807 Acquisition of requisitioned pro- 
perty.— ` (1) Any immovable property which 
has been: requisitioned under ` Section 23. 
may, in the manner hereinafter provided, 
be acquired. in the circumstances and by 
the Government specified below, namely:— 
(a) where any -works have, during the 
peniad: cf. requisition, beén constructed on, 
in Be ‘over: the property wholly or partly at 
expense: of any Government, the pro- 
dery may: be -aequired_ by that Government 
if it decides that.the value of. or the right 
to use, such works shall, by, means of the 
acquisition ` ‘of the property, be preserved 
or secured for ‘the. purposes of any Govern- 
ment, or ` 
(b). where the. cost to any. Government 
of restoring. the property.to. its condition 
at „the time of its requisition as aforesaid 
would, in the, determination ‘of that Gov- 
ernment, be excessive having regard to the 
value. of the ‘property at that time, the pro- 
perty may, be: acquired by that ‘Govern- 
ment. 


(2) When any Government as afore- 
said decides to acquire any immovable pro- 
perty, it shall. serve on the owner thereof 
or where thé owner is not.readily traceable 
or the ownership- isin dispute, by publish- 
ing in the -Offcial Gazette, à notice stating 
that the Goverment “has decided ‘to ac- 
quire” it in pursuance of this section. 

(8) Where’ a` ‘notice _ of acquisition is 
served “oni ‘the owner of the property or_is 
published. in -the ‘Official Gazette under 
sub-section (2); thén, at the beginning of 

e. day-on. which. the notice is so served or 
Sabl hed: ‘the property shall vest in the 
Government free . from any’ mortgage, 
pledge, ‘lien or ‘other’ similar encumbrances 
and the period of requisition , thereof. ‘shall 
come to an end. ``’ 


(4) Any decision: or „determination of 
3 Goveriment under sub-section (1)- shall 
be final, and shall not be called. in agemon 
in any court. 
‘Section, 
“works” includes every description of. build: 
.structures ang improvemenis, of the 
property. . we : . 
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_ . 81. ‘Compensation. for acquisition - of 
requisitioned. -property.— (1) The < compen- 
sation payable for the acquisition `of 
property under Section 30 shall be the price 
which the -requisitioned : property ` `- would 
have fetched in: the open market if it had 
remained in the same condition as’ it was 
at the time of requisitioning and been sold 
on: the date of acquisition, u -5 o7, 
~ - (2): Where any .` person ` interested. ~is 
aggrieved by the. amount of’ compensation 
determined. in accordance’ with. sub-section 
(1); he may make‘an ‘application ‘within the 
přėscribed -time to- the Central ‘Governimént 
or “the ' State Government, ds‘ thé case mhay 
be, ‘for referring-the matter to ‘an arbitrator 
appointed: -in this behalf ‘by-“. the Central 


Government or the State’ Gevernment!. and. 


the -amount of compensation. to be paid 
shall: be such :as ‘may be. determined- by: the 
ie in accordance: — -with.-sub-section 
yes BO tens bat Pe Eai a oe 
(8) The’ provisions -of Section-“25_ and 
Section 26 shall apply in relation “to-the ac- 


quisition of any property or the. determina- ` 
tion of compensation for: such . acquisition . 


as they ‘apply ‘in relation _ to. the’ requisition- 
ing: of any property. or’ the-determination of 
compensation ‘for ‘such’ requisitioning. f 


(4) Where there is” any dispute “as to- 


the title to receive the comiperisation ‘or as 
to` the apportionment’ of ' the~amount- ~of 
compensation, it‘ shall’ be-- referred“'to” an 
.arkitrator appointed in this behalf ‘by. ‘the 
-Central ‘Government ‘or’ the State” Govern- 
ment; as the’ case may be,., for detérmina- 
tion, and. his decision’ theréon ‘shall be final. 
~ 82.. Power to’ make’ rules.— (1)“ The 
- Central Government or the State Govern: 
ment, as the case may be, may,. by’ notifi- 
cation in the “Official Gazette] make rules 
for carrying out the purposes of | this 
Chapter ee a 
- (2) In | particular, „and. | without pre- 
judicę. to the generality. of the foregoing 
powers, such rules may’ prescribe— , `. 
..- (a) the procedure to -be.;: followed -in 
arbitration proceedings -under : this Chapter; 

(b) the period within which .the : owner 
of any. property, or any, other . person» inte 
rested in the, amount of .compensation’ may 
apply to .the: Government’ concerned: ~ for 
referring the matter to an arbitrator; ` 


(c) the principles. to be followed ‘in’ api 


portioning. the -costs. of .proceédings beforé 
the arbitrator; fx, teh te Speed chaps 
(d) the method of, payment of | com- 
pensation; ©. L ea a 
` (e) the manner ‘of service’ . of ‘notices 
and orders; : i Baa 
3 (f) any’ other matter which has to be, 
or may be, preseribed, © © 0 o c ooog 
- 88. Certain ~ properties 

- under previous law to be deemed to be ret 
quisitioned.: under this Chapter— Any. 


tion 25. of ‘thé ‘Requisitioning - and - Acquisi- 
- tion of Immovable Property Act,’ 1952, 
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-any- 


‘requisitioned . 


pro- - 
perty. referred toin sub-section (1) of Sec-' 


A. Ii R: 
which ` continued tó. be subject to requisi- 
tion under the’ said:.Act and” has not, ‘im~ 
mediately before the commencement of this 
Act, been -released “from requisitioning shall, 
notwithstanding - anything -contained in. -any 
other law for hetime -being:in: force, ‘be . 
deemed to be- the: property... requisitioned 
under sub-section (1} of Section -28 if=such 
property -is,- in the: opinion of. the -.Central 
Government, now required: for any. ofthe 
purposes specified in that sub-section: - . 


gf 


in force.and shall apply to.the-payment of 
compensation -in respect .of -that- property 
for. any period. after such commencement. + 
_ (b) anything done -or deenied to have 
been doné ‘or any action taken or deemed 
to have“ been taken (including any orders; 
notifications or rules made or issued*’ or 
deemed to*have ‘been made -ör issued) 
under the’ Requisitioning and - Acquisition 
of Immovable’ Property-. Act, 1952.° shall, ia 
so:far as it is ‘not inconsistent with the-~pro: 
visions- of this Chapter’-‘or any rulés -:or 
orders: made’: thereunder,- ~ ‘be deemed: to 
have- beén done: or taken under this’ Chap- 


Zost o- | CHAPTER: VI. 

+ 937 "© SUPPLEMENTAL... 

_. 84. “Power to delegate-—— ` (1J: The 
Central ‘Government may, -by.’ order, direct 
that any power or duty which by this” Act 
or, by any rule made under.this Act is ‘con- ` 


. ferred or jmp sed upon the Central ` Gov- 


ernment shall, ` in such’ circumstances’ and 
under such’ conditions, f` any; as may be 
cified in ‘the direction; be exercised, or 
charged also— ` `“ ee oe, 

` . (a) by -any’ officer. or authority. subordi- 
nate .to. the Central Government, ori- ` 

: (b) whether or not the power or duty 
relates: to.- a. matter with respect- ‚to -which 
a State. Legislature has. power to. make, laws, 
by any State. Government or by- any; offcer 
or, authority subordinate :to.. such Govern- 


X 


. _ ment, or 


-c (c) by.any other- authority. .... Loy 

:- (2)-The’ State Government ` may, `. by 
order, direct that any power or duty which 
by, this’ Act or by any -rule-made undër this 
Act is conferred or imposed on the ‘State 
Government -or which, being -by this Act 
or any such.-rule’ conferred or: imposed -on 
the Central Government has-been directed 
imder -sub-secticn (1) to: be exercised- or 
discharged’ by the ‘State Government, shall; 
in: such. circumstances and under: such’-con~ 
ditions, if: any, as may be’ ponca i the 
direction, -be -exercised or discharged ‘by -any. 
officer: ‘or: authority. not: being’ (except in the 
case of “a~Union territory) an -officer-or au- 


‘tion in the ru 
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thority subordinate to the. Central Go-ern- 
ment, 
(8) The, Government of Assam mas by 
order, direct that any. power or duty vhich 
y this Act-or by any rule made under this 
Act is. conferred .or imposed on it shal, in 
relation to the autonomous State of Megha- 
laya,. be. exercised or discharged .in -such 
circumstances. and under such condi-ions, 
if any, as. may be specified in the direction 
by the Government of Meghalaya or | by. 
any officer or „authority subordinate ‘to that 
Government. 


" 85. Rules to be laid before Houses ‘of 
Parliament.— Every rule made by the Cen- 
tral Government under this upc shall be 
laid, as soon as may -be after it is nade, 
before each House of. Parliament while it is 
in session for .a.total ‘period of thirty days 
which: may be. coniprised in one sessim or 
in two successive sessions, and if,” before 
the spry of the session in which it s so 
laid or -the ‘session immediately following, 
both Houses ZAF in making any mocifica- 

> or both Houses Rae that 

the rule: should ‘not be made, the rule chal 
thereafter have ‘effect only in such- nodi- 
fied form or be of no effect, as’ the case 
may. 
fication or ‘annulment shall. be- without pre- 
judice. to ‘the : vir of anything prev-ously 
done under. that 


- 86. aoa “of ‘ordinary ` couxts.— 
@ Except as may be provided in thé. Act 
or in any rule made thereunder. or im any. 
order made under any such rile by the 
Central Government or the’ State Gevern- 
ment or by any officer not below the rank 
of Collector empowered under sub-section 
(1) or sub-section’ (2) of Section 34 to make 
such order, the ordinary criminal anc civil 
courts shall continue: to exercise __ jwisdie- 
tion. 


(2) For the zena E dab it is 
haieby declared: that any provision i any 
such rule ‘or order as aforesaid to the effect 
that the ‘decision of any authority not bein 
a court shall be final or conclusive sh 
be a sufficient. excepting provision ~ithi 
the meaning- of. sub-section (1). 


37. Effect of Act and rules, ete, in- 
consistent with other énactments.—. The 
proven of this Act or any rule ‘made 

ereunder or any ordér made ‘und& any 
such rule shall have effect notwithstendin 
anything inconsistent “therewith comaine 
in any enactment other than ‘this Act or in 
any instrument having effect by’ virlue of 
any enactment other ‘than this Act.’ 


88. Ordinary avocations of life D be 


interfered. with as little as possible.— Any 
authority or Pte ‘acting in pursuarce of 
this Act shal TR with the ‘orlinary 


avocations of li 
perty as little as may be consonant 
the purpose. of ensuring the public: 


fe-and‘ the enjoyment. yr po- 
with 
a 


and interest and the defence- of Joda and : 


civil defence. 
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‘been made an 


be; so, however; ‘that: any such -nodi-. 
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- 839: Savings as to orders. (1): No 
order made in exercise of any power con- 
ferred by cr under this Act shall be called 
in question in any ‘court, 


(2) Where an ‘order: purports to ‘have 
signed by any authority in 
exercise of any power conferred by or under 
this Act a court shall; within the meaning 
of the Indian: Evidence. Act, . 1872, pre- 
sume that’ such, order ‘was -So made by that 
authority. ` 


40. Pretection of action taken under 
the Act.— (1) No suit, prosecution or other 
legal praet ing shall lie agairist any per- 
son ‘for. anything: which is in good faith 
done or intended to be done in pursuance 
of this Act or any rules made thereunder 
or any orders issued under any such rule. 


(2) Save as otherwise expressly pro- 
vided under this Act, no suit or other legal 
fer gay d shall lie arant the Government 
or any mrt cause x akoiy to be caus- 
ed by an hg in -good faith done or in- 
tended to be done in pursuance of this Act 
or any rule made thereunder or any order 
ney under any such | 
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l i “ or are intended to 
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A. IR; 
. THE INTERNATIONAL AIRPORTS.. - 
__ AUTHORITY ACT, 1971 
vee Ne 43° “of | 1971)* >- 

(Sth Dëčembér, 4971) 


‘Ay ‘Act to , providė for the | constitution: 
of ‘an: authority for the” ‘management of cer-: 
tain“ ‘aerodromes: whereat ` international air 
transport services aré ‘operatéd or are intend- 


ed ‘to` be operated. ahd- “for’ matters. „connect. 
ed: therewith. ` 


BE it enacted by: ` Philimon” “th the 
Twenty-second Year ot the ai oE In- 
dia as follows: :— .- 


sete = a CHAPTER: `I AA 
oe aN "PRELIMINARY Tees Gti 


“T; “Short title, ‘eommencément and” ‘ape 
plication — (1) This Act may be“ called ` THE. 
INTERNATIONAL - ATRPORTS A _AUTHO- 
RITY ACT, 19717 : 


(2) IE shall. come into. foros... ‘on. cah 
date. as’ the. Central ‘Government ` may . by- 
notification in the Official” Gazette, appoint. - 

: (3X Jt applies, in- the first.. instarice, tò, 
the. aerodromes of Bombay - (Santa-Cruz), 
Calcutta. (Dum Dum), Delhi. (Palam). and 
Madras "(Meenaimbakkam) and’ the. Central 
Government, may,: by notification.. in: the 
Official Gazette, apply, the „provisions of this 
Act to any other aerodrome whereat. inter-, 
national air transport services are operated 
be Operated: „and with 
effect from_ such" "Tite as Oey, ‘be’ specified 
in. the. notification, ` 


ny Definitions — ‘In - this- Act, -unless 
the context . otherwise: requires,—. |. ~ 


(a) “airport”. 'mėans: ` an sefodtoms as 
defined. in. Clause (2): of Secon 


Pay en 
A 











2° of: the 

Aircraft: Act; 1984 and: to which = this Act 
applies. T = “made applicables) +07 

(b) “airstrip” means an area pee ‘or 


intended . toe be -used , for. the -. 
take-off of. aircraft.’ with. 
landing -characteristics „and... includes ~ all 
buildings. and ‘structures: thereon. 10F _,apper- 
taining thereto;. - 


ifc) “Authority” _ means. ithe Toten 
Aor Authority . of: India. constibited under 
section 3; 

(d) “Chaitman”’ means” the” 
of, “the Authority; ` P 

‘(e) “heliport” means an. area, . either at 
ground: lével or elevated on a structure, ús-- 
ed’ ór “intended to be. used. for the. landing 
and take-off of helicopters J and’ ‘includes ‘ an. 
area for, parking” helicopters and vall build- 
ings ‘and. -Structures hereon or,” ` appertaining 
thereto; ei 

Gie erber”’ means a ‘member - ‘of the 
Authority and includes ; the ‘Chairman but 


~*Received the: assent: oE ‘the President 
on 812-1971>.: Act: -ptiblished’ ‘-in. Gáz. `of 
Indias 9- 19-1971, Pt. H-S. 4, “Ext. P. -569. 
see 


e 


, landing. and 
‘short - „take-off ..and 


' Chairman é 





Gaz. .of. India; - vee -1974,. Pt. epee 
P. 412. 
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for the purposes of Sections 4, 5, 6 end°7 
does not include the ex-officio member re- 
ferred to in clause (b) of sub-section 3) of 
section 8; v i on 
(g) “prescribed” - means. - p prescribed by 
Tules made under this Act; and . ; 
(E) “regulations” ` means reguhtions 
made under this- Act. ; : 


4% n CHAPTER D > 2.0 
THE INTERNATIONAL AIRPORTS: ` 
AUTHORITY OF INDIA © ` 


_ 8. Constitution, and incorporation of 
the Authority.— (1). With effect from. the 
commencement of this Act, the Central Gov- 
ermment shall constitute an authority ‘o be 
called the Intemational Airports Authority 
of India. ok 

(2) The Authority shall be a bođ7 cor- 
porate by the name aforesaid having perpe- 
tual succession and a common seal. with 
power, subject to the previsions of this Act, 
to acquire, hold and dispose . of property 


- both moveable and immovable, and. tc con- 


tract and ‘shall by the said name suz and 
be sued. `` ; 

e The Authority shall consist of— - 
(a) a Chairman to be appointed by -the 
Central Government; . = 

(b) the Director-General of Civil Avia- 

tion, ex-officio; and : eek 

` {c) not less than six and-not more than 
thirteen members to be appointed ty-the 
Central Government, : o 

(4) The Chairman shall be a whole- 
time member and the other members refer- 
red to in clause (c) of sub-section (9) may 
be appointed as .whole-time or part-time 
members as the Central: Government may 
think fit. ss f > : 

(5).The names of persons appointed as 
members shall: be notified: by the Central 
Government in the Official Gazette. ` 

(6) During the temporary abserce of 
the Chairman, the Central Governmert may 
appoint another member to act as the Chair- 
man. - . Pee tes f 
4. © Disqualification for office of mem- 
ber.— A person shall be disqualified sor be- 
ing appointed as a member if he— . 

(a) has been convicted and ‘sentenced 
to imprisonment for an offence, whith, in 
the opinion of the- Central Government, in- 
volves moral turpitude; or- Pom Es 

©} is an undischarged insolvent; or 

(c) is of unsound mind and stamds so 
declared bya competent Court; or. 

d) has been ‘removed.’ or dismissed 
from the service of the Government or a cor- 
poration owned or controlled by the Gov- 
ernment; or :. ora e oe ane 

(e) has, in the’ opinion of the Central 
Government, such financial or other interest 
in the. Authority as ‘is likely to affect pre- 
judicially the discharge.by him. of his func- 
tions as a member. å . 

5. Term of office and conditions of ser- 
vice of members.— (1) Subject to the pro- 
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visions of ‘Section 6, every member shall 
hold office for a period of three years from 
the date on which he assumes office: 

Provided that Central ‘Government 
may— - ST 7 

(a) terminate’ the appointment of any 
whole-time member, who is-not a servant of 
the Government, after giving him’ notice for 
a period of not less: than three months or 
in lieu thereof on: payment of an amount 
equal to his salary and allowances, if any, 
for a period of three months; É 

(b) terminate the appointment of any 
part-time member who is not a servant of 
the Government after giving him notice for 
such. period as may be prescribed; and 
; (c) terminate at any time the appoint- 
ment of any member who is a servant of 
the Government. : 

(2) The other..conditions of service of 
the members shall be such as may be pres- 
cribed. 

(8) Any member may resign his offiee 
by giving notice in writing for such period 
as may be prescribed to the Central Gov- 
ernment and, on such resignation being 
notified in the Official Gazette by that Gov- 
ernment, such member shall be deemed to 
have vacated, his’ office. 


(4) A casual vacancy caused by the 
resignation of a member under sub-sec. (3) 
or otherwise may be filled by fresh appoint- 
ment and the person -so ‘appointed -shall 
hold_ office for the remaining period for 
which. the member in whose place he is ap- 
pointed would have: held office. 

6. Vacation of office of 
The Central Government shall 
member if he— ine 

‘(a) becomes subject to any of the dis- 
qualifications mentioned ‘in Section 4: 

Provided that no’ member shall be re- 
moved on the ground’ that-he has become 
subject. to the. disqualification mentioned in 
clause (e) of that section; unless he: has been 
given. a reasonable. opportunity of being 
heard in the matter; or 

(b) refuses ‘to “act or becomes incapa- 
ble of -acting; or ; 

(c) is, without obtaining leave of ab- 
sence from the Authority, absent from three 
consecutive meetings of the Authority; or 

(d) in the opinion of: the’ Central Gov- 
ernment, has so abused his position as to 
render his continuance in ‘office detrimental 
to the public interest: - 

Provided that no. member shall be re- 
moved under this clause unless he has been 
given a reasonable opportunity of being 
heard in the matter, l 

7. Eligibility of member for reappoint- 
ment.— Any person ceasing to be a mem- 
ber shall, unless disqualified under S. 4, be 
eligible for re-appointment as such. - 


8. Meetings.— (1) The Authority shall 
meet at such times and places -and shall ob- 
serve such rules of procedure in regard to 


member.—— 
remove a 


the transaction of. business at its meetings + 








w 
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(including the quorum at meetings) as may 
e provided by regulations. __. - > 
(2) The Chairman, or, if for any. reason 


he.is unable to attend any meeting, any 
other member chosen by the members pre- 


‘seat at the meeting, shall preside at the 


meeting, = 7 i aa : 

(8) All .questions which come up be- 
fore any meeting ‘of the Authority shall. be 
decided by “a majority of the votes of ‘the 
members present: and voting, and, - in, the 


event of an equality..of. votes, the Chairman, ` 


or in his .absence, the: person __ presiding, 
shall have and exercise a second or. casting 
yote. 7 | hie Seth teu ene 

9. Vacancy. in the -Authority not to 
invalidate proceedings— No.act or pro- 
ceeding of the Authority shall be deemed 
to be invalid by reason -merely of : any 
‘yacancy in,-or any defect.in the constitu- 


tion. of, the Authority... <- 


sider necessary: oe : ; . 
-> . Provided that the appointment of ‘such 
category of officers as may be specified after 
consultation with: the Chairman in such 
rules, shall be- subject’ to the approval of 
the Central Government. “+ - o - ! 
(2) Subject to the‘provisions” of Sec- 


tion 12, every officer or other employer ap- 
pointed by the Authority shall be subject 


to such conditions of service and shall be 
entitled to such remuneration 


as- may.. be 
determined by. regulations. : 
-+ I. --Authority:to~ act on.-business prin- 
ciples— In the discharge . of its ‘functions 
under this. Act,. the: Authority shall act, so 
far as may be, on business. principles.. “i 
ae: CHAPTER. DT .. i 
PROPERTY. AND CONTRACTS 
..:12. Transfer of assets - and liabilities 
of Central Government to the Authority.— 
(1) Save as otherwise-provided.in_ sub-s. (2), 
as from such date as the Central Govern- 
tment may, appoint by notification in: the 
Official Gazette in relation to any -airport— 
_ (a) all properties and other .assets~ vest- 
ed in the Central Government for the pur- 
poses of the airport ‘and: administered by 
the Director-General of Civil Aviation imme- 
diately before such day shall vest in the 
Authority; ` yas a 
' “(b) all . debts, ‘obligations and’ liabilities 
‘incurred, all ‘contracts entered ‘into and all 
matters’ and things engaged to be done by, 
with, or for: the: Central -- Government im- 
mediately before such day for or in con- 
nection with purposes of the airport:shall be 
deemed to have been incurred,:éntered into 
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earlier: 


ALR. 
and engaged to be done by;: with, . or ‘for 
the Authority; ©- © > 2. oe 
. -(c) all non-recurring expenditire in- 
curred by the Central Government for or 
in connection with: the purposes.of the air- 
port up to such day and declared.“ to be 
capital expenditure- by the ‘Central Govern- 
ment shall, subject to. such ‘terms and condi- 
tions as may be determined by the Central 
Government, be treated ‘ds the capital pro- 
vided by the Central Government .,to the 
Authority; e a 
(d) all sums of money due to. the. Cen- 
tral Government in`-relation to ‘the airport 
immediately before such day shall be deem- 
ed to be due to the Authority; “| ae 
_. (e) all suits. and other legal. proceed- 
ings instituted or which could have: .been 
instituted by or against .the Central Govern- 


“ment immediately before’ such day. for any 


matter in relation ‘to’ the ‘airport ‘may be 
continued or instituted by. ‘or agairist the 
Authority; Ss cc ge ads ra a 

“© every eniployee “holding any ` fce, 
under the Central ‘Government ‘immediately 
before ‘such day solely or mainly for or. in 
connection with such affairs of the airport 
as are relevant to the functions-of the Au- 
-thority wider this -Act shall -be treated as 
on deputation with the ‘Authority but” shall 
hold his office inthe ‘Authority by the same 
tenure and upon the same terms: and condi- 
tions of servicé as ‘respects’ ‘remuneration, 
leave, provident fund, rétirement or other 
terminal benefits as he-would lave held 
such office,: if :the Authority: had not been 
constituted and shall continue to do so until 
‘the Central’-Government, either on its own 
motion’ or:.at the request ‘of thé : Authority, 
recalls :such employee to its service or until 
the Authority, with the concurrence of the 
Central: Government, duly. absorbs such em- 
ployee in‘ -its- regular "service, whichever - is 


Provided that during the period- of de- 


putation of any such empio ee` with the 
Authority, the Authority s all pay to the 
Central. Government, in .respect ` - of _ every 


such anployse. such contribution towards 
his leave s , pension and gratuity. as the 
Central Government may, ‘by order, . deter- 
mine: | P RER ee ae 
, Provided further that : any - such em- 
ployee, who has, in respect. of -the proposal 
‘of the Authority to absorb him, in its regular 
service, intimated within such .time as may 
be specified in`this behalf by the Authority 
is intention of not becoming a regular em- 
ployee_of the Authority, shall not be.absorb- 
ed by the, Authority in its regular service.. 
(2) As from the date determined by the 
‘Central Government under the proviso to 
sub-section: (2) of Section :16,— ` ...- ~" 
“© (a) the equipment and appliances re- 
lating to air ‘navigation services ‘and the 
buildings used exclusively ‘fér such services 
‘immediately. before’ such. day shall vest in 
the: Authority; :: 2%, es wert) Pareto wy y 
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(b) all debts, obligations and lia5ilities 
incurred, -all contracts entered into aad all 
matters and things. engaged -to be dore ‘by, 
with, or. for the Centr Government -im- 
mediately before such day for.or in connec- 
tion with air navigation services shall be 
deemed to have been’ incurred, entere1 into 
and engaged to be done, by, with, >r. for 
the Authority; | Lae io 
‘ _ (c) all sums of money due to the Cen- 
tral Government: for or in cénnectior. with 
air navigation services. immediately before 
such day- shall be deemed to be due to the 
‘Authority; ae $ : ee 

(d) all suits and other legal proceedings 
instituted or which could have beer insti- 
tuted by or against the Central Government 
immediately before such day for any matter 
in--connection with air navigation -- s2rvices 
may..be continued or instituted by or. against 
the Authority; Bo es nee ee 

-: (e) every: employee holding any office 
tinder the Central Government: immediately 
_ before such day solely or mainly for or in 
connection with ‘air navigation services: sh 
be: treated -as ‘on deputation with the Autho- 
rity but shall hold his office in the Autho- 
rity by. the same tenure and upon the same 
terms and conditions of service .as_raspects 
remuneration, leave, provident fund, retire- 
ment or other terminal benefits as he would 
have held’ such office if the -Authoricy had 
not been. constituted’ ard shall continue to 
do.so until’ the Central Government, either 
on ‘its own-motion or at the request of: the 
‘Authority; : recalls such employee to “ts ser- 
vice or until the Authority, with the concur- 
rence of the Central Government, duly ab- 
sorbs such employee in its. regular service, 


whichever is. earlier: see vs i 
- Provided. that during the period, of de- 
putation of any such apee wih the 
Authority, the Authority s . pay. to the 
Central Government, in. respect of every 
such employee, such contribution, towards 
his leave salary, pension and pratat as the 
Central Government may, order, determine; 
Provided further. that . any such em- 
ployee, who: has, in respect of the proposal 
of the Authority to absorb him in its regular 
service, intimated within such time ss may 
‘be specified in this behalf. by the Avthority 
his intention of not peeps a regu ar em- 
ployee of the Authority, shall not be absorb- 
ed by the Authority in its regular se-vice.. 
(8)-If any ‘dispute or doubt.arises as ‘to 
which of the properties, rights. or liabilities 
of. the Central Government, have beer trans- 
ferred to the Authority or as to which. of 
the employees serving under . the Central 
Government are to. be treated as or depu- 
tation’ with the Authority, under this section, 
such dispute or doubt shall be decided by 
the Central: Government in consultation with 
the Authority and the decisión of tke Cen- 
tral -Government thereon shall be final. , 
-~e (4) Notwithstanding’ anything contained 
in the Industrial Disputes Act, 1947 or-m 
any other law for the time being in force, 
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‘mon: seal of the 


` section (1), the form. an 


"Subject to the rules, if any, made 
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the absorption of any -employee by the 


‘Authority .in its regulat servic? under this 


section. shall. not entitle such employee to 
any compensation under that. Act or other 
law and no such claim shall be entertained 

court, tribunal or other authority. 


by an 
(By In this section and in Section 16, 


the expression “sir navigation services”, m 
relation. to any airport, means air traffic ser- 
vices (including aeronautical. and. flight in- 
formation services), aeronautical communica- 
tion and navigational aids and meteorologi- 

cal services at such ‘airport. - a 

- 18., Compulsory acquisition of land for 
the Authority— Any land’ required by the 
Authority for discharging its fuactions under 
this Act, shall be deemed to bə needed for 
a public purpose and such land may be ac- 
quired for. the Authority unde- the provi- 
sions of the Land Acquisition Act, 1894 or 
of any other coneepandiag law for the time 
being in force... : tye a 

14. Contracts’ by the Authority.— 

Subject to the provisions of Section 15, the 
Authority shall be competent to enter into 
and perform any contract necessary for the 
discharge of its functions under this Act. 

- 15. Mode. of executing. contracts on 
behalf of the Authority.— (1)-Every contract 
shall, on behalf of the Authority, be made 
by the ‘Chairman or such other member or 
such officer of the. Authority as may be 
penerally | or -specially empowered in this 

ehalf by the Authority and such contracts 
or class of contracts as may b2 specified in 
the regulations shall be sealed with the com- 
Authority: 

. Provided that no contract exceeding. 
such value-or amount as the Central Gov- 
ernment may, from time to time, by order, 
fix in this behalf shall be made unless it has 
been: previously approved by the Authority: 

Provided further, that ` no contract for 
the acquisition or sale of. immovable pro- 


petty :or for the lease of any such property 


or a.term exceeding thirty years and no 
other . contract ah such value or 
amount .as the Central Govemment may, 
from time to. time,- by order, fix in this be- 
half shall be: madé unless it has been pre- 
viously, approved by the Central Govern- 
ment. f S ý 3 i 
(2) Subject to the: provisions of sub- 
manner in which 
any contract shall be made under this Act 
shall be such as may be prescribed by re- 
ations. i , D 
-(8) No contract which is not in accord- 
ance with the provisions of this -Act and 
the regulations shall be binding on the 


Authority. - - 
- y > - CHAPTER IV d 
FUNCTIONS OF THE AUTHORITY 
16. Functions. of the Authority.— (1) 
by the 
Central Government in this tehalf, it: shall 
be the function of the Authority to manage 
the airports efficiently. ot ote 


A thè Companiés “Act, 1956 - 
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(2) It..shall be the- duty < of: the Autho- 
-rity to provide - at the: airports ‘such - services 
and . facilities :‘as : are’! necessary: or’ desirable 
for. the efficient operation. of ©; zair: tiansport 
SE thereat: = 

Provided’ that- the fonction of: provid- 
ing. air navigation services at thé airports 
‘shall' continue to- be discharged by the Cen- 
-tral Govérmment*until. such’ date as that Goy- 
“ernment - -may; by order, determitie. on 

3) Without prejtidice to. the šenerality 
öf ‘the provisions ‘contained in’ ‘sub-Ss. (I 
and (2), the Authotity may—" 

` (a). plan, develop, construct: ‘and , main- 
‘tain “runways, taxiways,; “aprons” and: terminal 
: aad: ancillary “buildings at~ the. aei 
“G: (6) eonstruct residential buil 
‘ereat townships ‘for its “employees; : 

(c)' establish ‘ and ‘maintain’ hotels, ` res- 
‘Seas and Test-rooms - cat Or near ‘the’ air- 
port = 


gs and 


ia) establish ae åt the airports 
‘for ‘the storage’ or processing of- “goods; ce 

-(e) arrange for- postal, money: ‘ecchanie 
insurance and: telephone -facilitiés _ for the 
use of passengers rand: othe pasop. at the 
airpòrts; ` oY 
: (£) ‘make a propriate ` arrangements for 
watch and ward at the airports; 2i ; 

_(g). regulate and control the- plying . of 
ney and. the entry . and -xit of passen- 
- gers and visitors, in. the- ‘airports. with. due 
regard to the- rotocol. functions. of ‘the: Goy- 
ernment of. India; :: ; E 
-h develop a oe a EA 
~ services iù. India and -abroad- in aeon D 
planning and development „of airports r- 
any facilities . thereat; 

i ‘(i) establish - and maiiage, Heliports. and 
i airstrips;- 

Aj) Brovide ‘such “transport. ‘facilities ` as 
‘are,. in, the. opinion of , the, _ Authority,» neces- 
saty ‘to the passengers travelling , by air; ` 
: ‘form ong or'more companies under 
or ‘under * any 
‘other’ law relating to companies to. “further 
‘the ‘efficient, pischatee of the ‘ functions im- 
posed” on it this; fact; and.’ 

(1) takë by. such steps as‘ ma “be ‘Tieces- 
_ sary or convenient for,’ or’ may’ “be, inciden- 
tal.to;:the “éxercisé of any“ ower s the “dis- 
charge of any ‘functién conferred: or’ mars 
on: it by i ae 


-> (5) Nothing contained: in this, section 
shall be construed -as—° - 

*. (a) imposing an. ‘obligations: ‘on: the ‘Aue 
thority to. discharge any function -or~ duty 
urder this section..with respect to any air- 
port. in relation tò which a-notification ‘has 
not -been issued under sub-sec: AN of ae 


tien. 12; ope: s 


(b) aiathorisiny 
‘Authority: of -any 
: forca; or 


the disregard `. by 
W. for’ me time: si beme i in 
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wise: ‘bee ‘subj ect. ` os 


AAR. 


` (o) authorising any > oat toy. institute 
": proceeding ` -in- respect - a duty. or 
a ility :to which the ‘Authority oor its offi- 
-cers ‘cor other employes wor ud not oti . 





alea CHAPTER: V L of 
: FINANCE, ACCOUNTS AND: ‘AUDIT. 


, I7. Power of -the Authority ` to ; ‘charge 5 
k rent, ete—.-The Authority may, ==.. 

fi) with: the; iad approval - of the 
‘Central -Governinent; charge fees or.rent— 

` (a) for the feng housing ` or .-park- 
ing. of aircrafts or for: any other. service or 
‘facility -offered .-in - connection with- aircraft 
cperations; at- any SEDO heliport - “Or. air, 

-Ei loriation Ta this: oe “aire 
cat” des not include an aircraft -belong- 
ing to the Indian Defence Servicés’ and — 
“aircraft operations” . doi-not include:: opera- 
‘Eons “of . any- aircraft «belonging to..the said 
£ervices; hae J 
(b)-for the: amenities giver- ‘to the: ` pas- 
saen sand: visitors at., any. aino, heliport 

eee n ; 
- (c) for. the: use: aadi enjoyment: by: per- 





; sons | ‘of facilities: and other: -services - Eas 


ed by ‘the: Authority at any airport. heli- 
Fort: or.. airstri 

(#)- with: Te regard" to ‘the. kamet 
frat .the:-Gentral Government.: may: -give :. to 
the --Authority; from. time to . time,. charge 
fees. or »rent from--persons.:who. are -given 


-by the Authority:any facility -fore carrying 


on any ,trade‘or business at ‘any. T 


* I8- Additional - capital, 'and ` grants - 
the ‘Authority ` by’ the Céntral ` Chemici 
—The Central Government ‘inay, after’due . 
appropriation: made” by Parliament ci aw 
in this behalf, an = 

Ya) ‘provide: `? any’ “oa ital over” sete 
adove ‘the capital’ providec “under clatise: (e) 
o7 sub-section: (1) of Section 12, that may - 
bs fequited by’ the ‘Authority ” for the ` dis- 
enarge of its fimetions ünder. this’ Act- ‘or 
for any’ purpose connected- ‘therewith: on 
‘Such “térmis ‘and ` conditions as! ‘ that oe 
merit “may - ‘determine; E 

- (b) pay“ to. -the “Authority; ‘on: ~ ith 
terns” and ` conditions- 'as the Central “Gov: 
ernmént ` may detérmine, ` by “way of ‘loans 
or “grants ‘such ‘suis: of money ‘as thatGov- 
ernment’ may: consider necessary “for. : the 
efficient: ‘discharge ~ by.'the ‘ Authority. ‘ of its 
finctions . under. this Acts: .. `. 


“" 19>- Fund of the Authority. (1). The 
‘Authority shall have" its’ own fund and ` ‘all 
receipts ‘of the’ ‘Authority’ ‘shall ‘be credited 


‘ thereto and all‘ payments, of the. Auth ixity 


‘skal. pe” made therefrom 


-: O) The ‘Authority | “hall have ‘po er, 
subject to,- the... -proyisions of tHis.. Act, -to 
spend. such- sums. as,.it. thinks. fit to-coyer 








` all administrative expenses of: the ‘Authority 


L on objects or. fos- purposes. authorise 
br- this . Act:and- such sums. shall be, :treated 


and. 


„and subject to. such conditions 


. causes or for purposes of 
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as expenditure out of the fund of the Au- 
thority. - : a A ee 
8) All moneys standing at-the credit 
of the Authority which cannot immeciately 
be, applied as provided in sub-section (2). 
shall be deposited -in the State Bank ._ of 
India or in such scheduled bank or banks 
as may 
from time to time-be specified by the Cen- 
tral Government. . 
Explanation—In this sub-section “sche- 
duled bank” has the same meaning as in 
clause (e) of ‘Section 2 of the Reserve Bank 
of India Act, 1984. .: .: > z 
- 20. Allocation of surplus funds.— (1) 
The Authority may, from time to tire, ‘set 
apart such amounts as it thinks fit as a 
reserve fund or funds for the purpose of ex- 
panding existing facilities or servicss or 
creating new facilities or. sérvices at -any 
airport or for the. purpose. of' providing 
against--any temporary decrease of revenue 
or increase: of expenditure from transient 
replacement or 
for meeting expenditure arising from _ loss 
or damage from fire, cyclone,. air-cresh or 
other accident or for meeting any liability 
arising out of any act or omission in, the 
discharge. of its functions under this Act: 
Provided tbat -without .préjudice to the 
right of the Authority to- establish specific 
reserves for one or more specific purposes, 
the Authority shall also have the. power to 
establish -a general reserve: ao BAe 
Provided’ further that the sums sét 
apart annually in respéct of each or any 
of the specific and general reserves and 
the aggregate at any time of such sums 
shall. nót- exceed such limits as may, from 
time to time, be fixed in that behalf ley: the 
Central Government... Br Mate at 
(2) After making provision. for such 
reserve fund or -funds and for bad and 
doubtful debts, depreciation -in assets and 
all other matters which are usually: provid- 
ed for by companies registered and incor- 
porated under the ‘Companies Act; 1956, 
the Authority. shall pay the balance of its 
annual net profits to the. Central Govern- 
ment. - o 2x ; 
21. Submission of programme of acti- 
vities and financial estimates-—— (1) Tke Au- 
thority shall- before the commencement of 
each financial year, prepare a statement of 
the programme of its. activities during- the 
forthcoming financial. year .as well as a fi- 
nancial estimate in respect thereof. - 
(2) The | statement repared- under 
sub-section (1) shall, not less. than, three 
months before the commencement -of each 
financial year, be submitted for approval 
to the Central Government. a 
(8) The statement, and. the firancial 
estimates of the. Authority may, with the 
approval of the Central Governmen>. be 
revised by the Authority. _ 
, 22. Investment of funds.— The Au- 
thority may invest its funds (including any 
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reserve fund) in the securities of the Cea- 
tral Government or in such other manner 
as may be- prescribed. - - + . 

. 28. Borrowing powers of the Autho- 
rity (1) The Authority may, with the 
consent of the -Central Government or in 
accordance with- the terms of: any general 
or special authority given to it by the Cen- 
tral’ Government,. borrow money from any 
source by the issue, of bords, debentures 
or such other instruments as it’ may deem 
fit for discharging all or any of its func- 
tions under. this Act., 

(2) The’ Central Goverrment may. 
arantee in.such manner as it thinks ät 
e repayment of the principal end the pay- 

ment of interest thereon with respect to the 
loans borrowed by the Authority under 
sub-section (1). Pane 
. (8) Subject to such limits as the Cen- 
Government may, from time. to time, 
lay down, the Authority may borrow tem- 
porarily by way df overdraft or otherwise 
such amounts as it. may require for dis- 
charging its ' functions under this Act. 
24. Accounts and audit— (1) Tie 
Authority shall maintain proper accounts 
avd other relevant records and. prepare an 
annual statement of accounts including the 
profit and loss account and the balance- 
sheet in such form as may be prescribed by 
the Central Government in consultation 
with the Comptroller and’ “Auditor-General 
of India. ~ : 4 

(2) The accounts of the Authority shall 
be’ audited annually by. the. Comptroller 
and Auditor-General’ of India and any ex- 
penditure incurred by him ïn connection 
with such audit dlite payeble by _ the 
Authority to thé Comptroller and Auditor- 
General of India. 


(8) The Comptroller and Auditor-Ge- 
neral of India and any person. appointed 
by him in connection: with the audit of the 
accounts. of the- Authority shell have the 
same rights and privileges and authority in 
connection with:such audit as the. Comp- 
troller and Auditor-General has in connec- 
tion with, the audit of Governr.ent accounts 
and, in particular, shall have the right to 
demand the production of -bocks, ‘accounts, 


. connected vouchers, documents .and papers 


and inspect any of the cffices cf the Autho- 
ie ; 


(4) The accounts of the “Authority as 
certified by: the Comptroller and Auditor- 
General of India or any cther person ap- 
pointed by him in this kehalf _ together 
with the audit report’ thereon shall be for- 
warded annually to the Central Govem: 
ment: and- that Government ‘shall cause the 
same to “be Jaid before both Houses of 


Parliament. : 

go ee i CHAPTER VI 

`- MISCELLANEOUS ` 
7 25. Submission -of annual reports to 


Parliament:— (1) The Authorizy, shall, as 
soon as may be after the end of each finan- 
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cial year, prepare and submit to the Cen~ 
tral Government :in. such formas: may + 

prescribed a report giving.an account of its: 
activities .during that-: financial . ` year- and 
the report shall-also. give an-aécount of the: 
activities- which. are. likely, to bè undertaken. 
by. the. Authority . oring the.. next Poanial 


year. 
«hall 


. (2) he “Central - Coveret 
Aao 


cause such report to: be laid -before - 
Houses of: Parliament as- soon: as- Tay 
after it is “submitted. i 
26. Delegation.—. The [Mithority: may 
by‘general or -spécial order in writing, dele- 
gate to the Chairman or any other member 
or to: any officer: ‘of the - Authority; subject 
to` ‘such: conditions and limitations, if ány; 
as“ may be« specified 'in the order, such of 
its powers and functions under. this.“ Act 
(éxcept | the powers ünder Section. 87- as it 
may, deem necessarý. _- a tp 
” 27.- Authentication . of ` ordérs, “end 
other instruments” of “the ‘Authority.— 
orders ‘and decisions `of the Authority shall 
be, authenticated’ by the signature of ’ ‘the 
airman or any other member: authorised 
by the Authority in ‘this’ behalf 
other instruments executed: “by the ‘Autho-' 
rity shall be auithenticated by the, signature 
of ‘ani ' officer of the Anthoni authorised“ “by 
the ‘Authority in, this behalf.” - 


~ "98. . Officers . arid | “employees ‘of the 
Authority to be public ‘servants— All offi- 
cers and employees of the Authority . shall, 
when ‘acting or purporting " to’ ‘act’ in pursu- 
arice of the provisions of this. “Actor of any 
rule or regulation’ made ` theréunder,; ‘be 
deemed “to be public ; servants within’ the 
meaning of Section pa of the- ‘Indian © Penal 
Code. `- 

29. Protection of action’ 
the -Act.— No’. suit, ` 
lezal proceeding’ shall 


“Eten ida 
rosecution or other 
ie against the’ Autho- 


"_ xity or any member or ‘any: officer or other 


employee of the Authority. - for anything 
which is in good faith done or intended to 
be ‘done in -pursuance of this Act or of any 
rule -or- regulation’ made’ thereunder: or -for 
any damage. sustained -by any’ aircraft ` or 
vehicle in consequence of any defect_in any 
of the airports’or other ‘things belonging to 
or: under “the control “of. the Authority." 7 


30. ‘Custody and. disposal of lost pro- 
perty.— Subject to such regulations as the 
Authority may make. in this. : behalf, < -the. 
Authority sh provide | for. securing. the, 
safé custody and restoration of any TOpET-. 


ty which, while ; not in proper custody, is 


foùnd on any premises belonging. to -the 
Authority or under, its. overall ; control: « or in. 
any aircraft on any ‘such premises., x 

831. Provisions relating to income-tax; 
—For the purposes’ of the Income-tax Act, 
1661 or any other eriactment:.for the time, 
being in force’ relating ‘to income-tax or 
any other-‘tax- on income; -profits or” gains, 
the Authority shall be deemed to béa com- 
` pany. within the meaning of the Income-tax” 
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. of works or services’-on such: 


‘ment: of any. 


All 


‘and -all- 





` port, 


A. LR. 
Act, 1961-.and. shall: be liable. -to.- tax. ace 


cordingly on its income, profits and gains. 


- 82, -Power of the Authority ‘to ‘under- 
take certain works.— The - Authority - may. 
undertake to ‘carry ‘out: on ‘behalf: of ‘any. 
person ‘any. works ‘or servites or any class. 
: terms -and 
conditions as may be agreed upon’. between . 
the -Authority’.and the: person concerned, 


33. Power of Central “Government ` tö 
temporarily’ divest the Authority from.” the 
management of any’ airport:— (1): ‘If'at any 
time’ the’, Central- Government is ~of opinion 
that in the public interest- it- is: necessary- 
ór- expedient . so-.to do, it` may, by: order, 
direct .the Authority: to entrust the manage- 
ort with effect from such 
date and to:such: person as may be_ 
fied in.the order and’ the. Authority shi 
bound : ‘to comply. with such -direction:- 


“Provided that before-an order is made 
ander: this ' sub-section : the :.: Authority ‘shall 
be" given a reasonable ` opportunity- of ‘belog 
heard” ‘in’ the -mattér.. `- . 

` (2Y Where the management ‘of any. air. 
pore is entrusted’ to‘ any, person . specified 
under ‘sub-section ` (1) (hereafter “in ‘this ` seo- 
tion referredto as’ the authorised: person), 
the- Authority ‘shall -cease to` exercise ` dn 
discharge all its-powers’ and ctions under 


eci- 


be 


this- Act ‘in relation to*such airport and 


such powers and functions shall be exercis- _ 


ed and discharged‘ by: the authorised 4 erson 
in accordance with: the instructions, nany, 
which -the Central. Government- may; give 


to the. authorised person -from time -to time: 


Provided, that no. such site ior func- 
tion as ‘may ` be ~ specified | ~ Central 
Government <by a “genéral or Aes order. 
shall -be ereed or- discharged ` by the au- 
thorised person except ‘with the- previous: 
sanction g the ‘Central : Government. ` 
= (8): An order made. under ` sub-section: 
(1) shall, -unless rescinded, be in- operation 
for -a period- of six months from the. date 
on- which the management of the airport is 
entrusted ‘to the ‘authorised’ person: 
“i Provided that -the” Central: Government _ 
miay extend such period for a further period. 
or periods not exceeding eighteen months, ` 


(4) During ‘the operation’ of ‘an “order 


o tade under sub-section: (1), -it shall -be com- 


petent for the Central: Government ‘to issue, 
from tiñe to timé, ‘such ‘directions: to . thë 
Authority as -dré’ nécessary to -enablé’ the 
authorised ` person -to exercise’ the‘ powers 


-and discharge the functions of the Autho- 


rity under- this Act iw rélation to‘ the’ air- 
the management of: which has’ ‘béen 
entrusted ‘to him and in particular ‘to ‘tranis~ 
fer any sum of money ‘fromthe “find -of -the 
Authority: to the- authore person for: the 
management ` of © aipat -ånd every ‘such 
direction® shall be compl ied ‘ with by fhe 
Authority. = - at 

(5) On the cesser“ ‘of operation of ay 
order made under -sub-séction (1) in-:rela- 
tion to:any airport, the -dutborised- person 
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shall cease to. exercise and perform the 
ee and functions of the Authority under 
is Act in relation to such airport and the 
Authority shall continue to exercise and 
perform such powers: and- functions in ac- 
cordance with the provisions of this Act . 
-. (6)°On the cesser:of operation of any 
order made under sub-section (1) in rela- 
tion to. any airport, the authorised person 
shall hand over. to the Authority any pro- 
perty (including any sum of money or other 
asset) remaining with him in’ - connection 
with the managément of such airport. - . 
(7) Anything done or any action taxen 
lawfully by ‘the authorised. person in. eela- 
tion to any airport during.the- period of cpe- 
ration of an order made under sub-sec‘ion 
(1) shall be deemed to-have been done or 
taken by the Authority -and shall be bind- 
ing on the Authority. „A LEE 
84. Power of Central. Government to 
supersede the Authority.— (1) If, at any 
time, the Central Government’ is of -opin-. 
jon— e Poo 4 
-. . (a) that- on account of .a grave. ener- 
gency, the Aibo .is unable ‘to discherge 
the- functions and duties toned on it by 
or under the provisions of this Act; or 
. - (b) that the Authority has persisteatly 
made default in complying with any dizec- 
tion issued by the Central Government 
under this Act or in- the Cischarge of.. the 
functions and duties imposed on it by-or 
under the provisions of this Act and as a 
result of Shick default the financial posi-ion 
of the Authority or the administration : 
any airport has deteriorated; .or i 
. (c) that circumstances exist which ten- 
‘der, it necessary in the_ public -interest sa to 


ó Iera S Saan 
the Central Government may, by notifica- 
tion in the Official Gazette, supersede the 
Authority for such period, not execeecing 
six months, as, may be specified in’ the 
notification: Sg Er : 

Provided’ that before issuing a nuctifi- 
cation ‘under this sub-section’ for the -ea- 
sons mentioned in clause (b), the Certral 
Government ‘shall give a reasonable oppor- 
tunity to the Authority to show cause why 
it should not be superseded. and shall con- 
sider the explanations and objections, i 
any, of the Authority. . ; 

(2) Upon the publication of a notifica- 
tion under sub-section (1) superseding the 
Authority,—. ae) ‘ - j H a oe 

_ (a) all the members shall, as from the 
date of supersession, vacate their offices as 


such; À 
' (b) all the powers, functions and duties 
which may, by or under the’ provisions of 
this Act, be exercised or discharged by or 
on behalf of the Authority, shall, until the 
Authority is re-constituted under sub-section 
(8), be exercised and discharged by such 
person or persons as ~<the: Central Govsm- 
ment may - direct; - : 
(c) all. prope 


: owned or ‘controlled by 
the ` Authority ` sh 


, until the:. Authority -is 
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re-constituted under sub-section ` (8), - vest 
in the Central Government. . 

(8) On ‘the expiration of the period of 
supersession specified in the notification 


issued .under sub-section ' (1), the Central 
Government - may— : i 
` (a) extend the:period' of supersession 


for such ier term, not exceeding six 
months, as it may consider necessary; ‘or 
(b) reconstitute the Authority by fresh 
epocubnes? and in such case any persons 
who vacated their offices under clause (a) 
of sub-section (2) shall not. be deemed dis- | 
ified for. appointment: oe 
~ Provided that the Central Government 
may, at any time before-the expiration ‘of 
the period of supersession, whether as ori- 
ginally specified under sub-section. (1) or as 
extended under this sub-section; take. action 


under clause (b) of sub-section. 
(4) The : Central .Government _ shall 
cause- -a notification issued under  sub-sec- 


tion (1) and a ‘full report of: any ~ action 
taken under this section and the circumst- 
ances leading to. such action.to be laid be- 
fore both. Houses of Parliament at the ‘ear- 
liest opportunity. ae ae 

35. Power of Central Government to 
issue directions—— (1) Without prejudice- to 
the forégoing provisions of this Act, the 
Authority shall, in the discharge of its func- 
tions and duties under this Act, be’ bound 
by: such directions on -questions of policy 
as the’ Central Government may give in 
wiiting to it from time to -time: 

Provided that the Authority shall, as 
far as practicable; be given opportunity to 
express its views before any direction is 
given under this sub-section. 

(2). The decision of the Central Gov- 
ernment whether a question is one of policy 
or not shall be final. i 

_, 36. Power-of Central Government to 
make ruūles:—. (1) The’ Central Government 
may, by notification in the Official Gazette, 
make rules for carrying out the purposes of 
this Act. . l ae: 

(2) In particular and without prejudice 
to the generality. of the foregoing power, 
such rules may provide for— oo 

(a) the .conditions of service of the 
Chairman and -other members under Sec- 
tion 5 including the salaries payable to the 
Chairman and.to the members who are re- 
quired to render whole-time service and 
the fees and allowances, payable to the 
members who are required to render part- 
time service; ` matin Wee 
. .(b) the period of notice required to 
terminate the appointment of any member, 
who is required.to render part-time service 
and who‘is'not a servant. of the Govern- 
ment, under Section 5, and the period of 
notice that may be given to the Central 
Governmént by a member before he resigns 
his office; wnder that section; aoe: 

_. (c) the conditions and limitations sub- 
ject to “which the Authority may appoint 
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officers and other. employees “under imu acee 
tion (1) of Section .10;- - 
d), the .terms.and .- “conditons l ` subject 
to: which..the non-recurring, expenditure . in 
curred | by the -Central , Government: for. .or 
in connection with the -purposes of any. 
airport -shall be treated . as- the. capital pro- 
_ vided by. -the . Central -Government :to- the 
Authority under clause - ©). “Of, sub-section, 
©% of Section. ‘12; . -- 


-(e) the’ manner: in ` which ‘the “Authority 
may. invest its funds under ‘Section. 22; -—. 
. (£) the: form’ in which. the: : ‘Authority 
shall prepare the annual. statement ‘of. ac- 
counts- including, the profit. and --loss.-arcount 
and .the.. balance-sheet Mader. Section. H 

ani 

-(g): any other’ allee: which is to aba 
or: smay -bé prescribed. ..* ec 

(83) Every -rule ids fone this sect 
Shall be-laid-as:soon as may be: after .it is 
‘made’ before’-each’ >. House’. óf- Parament 
while. it is in’ session ‘fora’ total--period af 
thirty days which may be comprised in: ons 
session: or.-in.two “successive’ -sessions~ and: if 
before the. expiry..of the. session in’: -whieh 
it is so laid or the session immediately fick 
lowing . both Houses.. a ree in -making . any 
modification. in the’: ..or ;. both- - Fouss 
agree that the rule should not be madé, the 
Tule ; shall,. thereafter. have. effect only.,-in 
such modified form or be of no effect, .as 
he case may bė; so,- however, ``. that. „any. 
such modification, or. annulment. shall., :- ba. 


without prejudice to- the; validity .of- -any- ` by 


thing previously. done under: that: tule. 


. 87. Power of: the “Authority. to maks. 
regulations.— (1) The- Authority may ‘make 
regulations not ‘inconsistent’. with this -Ast 
and the rules made thereunder to provide 
for all matters for which provision ig, -heces-, 
sary or expedient for the ` Pile Act cof ‘ givicg, 
effect to the provisions’ of this 

(2Y Without ‘prejudice . ‘to ‘the Gating 
of the. foregoing’ power, | such: “regulations 
iay provide for 7. ` 

-” (a) the tiinhes“ând` places of “the: meet- 
ings of the Authority and the procedure “=o 
be’- followed. for: the “transaction < of ` business 
at- such meetings: -under sub-section : A)" of 
Section 8; 

(b) the éonditions. of service - andl * the 


peniinerstion of ‘officers and: ‘other employees . 


appointed ‘by: the “Authori = 
_"" (ce) the. contracts or ‘class > a contracts 
which: are to be’ sealed 
seal of -the Authority arid the form-and man- 
ner in ‘which: a “contract iay- ‘be nade’ ly 
the Authority; - a 
“(d)'the storage’ ‘or’ proeesting “of sods 
any warehouse ‘established by the’ An- 
Hee under clause” (d) of- sub-section `; (8) 
af Section. 16, and’ the: charging ‘ of’ fess, for 
such storage or processing; ` 
.: le) the. custody ‘and “restoration. cE löst 
property’ and ‘the terms. and 
under which . losti property may be et 
to. the” ‘person entitled - 
tion *'80; ` 
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- the “disposal. of any-lost property’ in. 
cases where. such, -property ' is not- restored, , 


a pe an ofacér apponit ‘by the Authority: ‘ 


“with the “commen - 


- published in’ the Official’ Gazette, 
such -.provisions:.not. inconsistent with: ~ the’ 
provisions, of. this Act’ as appear tô it to. -be. 


“conditions . 


ereto, under’; se 


A.L R- 


under.. Section 80; - 

(g) securing ‘the: . safety = 
vehicles and persons. using 
pores danger: ‘tó 

m “the. use and. operation: -of aircraft in 


the ares, . 
~ within ‘the 


‘of “airoraft 
-the.. airport ~and 


(h) preventing " obatrachion 

airport. or -its normal: functioning; 
. i). prohibiting. the- parking.: 

of ‘any.- wehicle or- carriage wi 


aay’ part of. the: airport; =: 
'(k) ‘preserving ‘order within the: aboot 
and: reventing amage to: property therein; 


): regulating. or : retaring. ‘advertising 


the airport; 


(m)-requitiig any person, if: “0° ditéot- 


in this -behalf,: to: leave ‘the “airport’or any: 
particular part of the airport; and > 


> (n) generally forthe efficient:. and: pro- Í 


per- management :of the. airport: 


“ $8. : : Supplemental: provisions ` “respect 
ing renie (1)- Any“ regulation ‘which 
may be: made “by’.the- Authority’ under this 
Act may. be- madé ‘by’ the: Central “Govern- 
mient by notification: in the Official Gazette 
within:‘one - year": “of the- constitution: ‘of -the 
Authority and ‘any ae so ‘made ‘may 
be altered: or rescin e Authority 
means“of a’ regulation made by it. under 
this Acti iono 
(2) No regulation: ‘made b tho Anthos 
rity under’ this Act^shall have effect “until 
it has Been -approved ‘by the Central Gov- 
ernment- and published in the Official. , Gar 
zette“ i 


“39. Penalty - fot’ "breach GE certain. on 


galations.— Any “régulation’ © mide-~ wnder 


any of the élausés (g) to’ (mY (inchusive). of 
provide 


sub-section (2), of Section 37, ma’ 
that’ a4 contravention’ "thereof sha “be: puni- 
shable-with fire’ which ` may extend~ -to five 
hundred . . rupzës, ad int the - ‘case of a con- 
with an. a 


rst ch contravention, i 

~“, 40, Power. to` ‘Teriove .  gimeitties—@) 
E any ` difficulty” arises in ‘giving effect... to 
the provisions of .this Act, the Central” Gov- 
ernment.. may, -by general. or, ‘special’: ie 
make 


necéssary or. expedient dor, the terhoval „of 
the difficulty: | 
-. Provided: that“ “no, es "idee “shall be 
made after the.-expiration of -one- year, ‘from. 
e commencement ‘of this- Act. `- - 
(2) Every order made- sander ~ 


Te A 


after ‘it ‘is: made:. “before each’ House-of Par- 


the’ public- arising: 


or, waiting. 
athefsair-- ` 
port except: at. places specified : by the Ate í 


n 
j) prohibiting - or: restricting access | sto 


-sub-sec~. 
tion “:(1):'shall ‘be ‘laid;* as ‘soon as-may be- 
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liament while it is in session for a - total 
period’ of thirty days which may be com- 
prised in one session or in ‘two succeszive 
sessions and if before the expiry of the. ses- 
sion in, which it. is so laid or the- session 
immediately’ following both Houses | agree 
in making any, modification in the order or 
‘both Houses agree that “he order should 
not ‘be made, .the order shall .. thereafter 
have, effect only. in such modified form or 
be of no effect, as the case may be; so, how- 
ever, that any such modification ‘or. anaul- 
ment shall be without prejudice to the vali- 
any of anything previously done under hat 
order. 


- 41. A ecient of Act 22. of 1934.— 
In sub-section.. (2) of Section 5 of the Air- 
craft Act, 1934, for clause (b), the follow- 
ing clause shall be substituted, namely:— 


“(b) the licensing, inspection: and regu- 
lation of aerodromes, the conditions . urder 
which aerodromes may be maintained, the 
pose or regulation of the use ‘of un- 

icensed aerodromes and the fees which 
may be charged at those aerodromes to 
which the International Airports. Authority 
Act, 1971 does not ‘apply or is not mad 
applicable: 


Provided that until the date determined 
by the Central Government under the pro- 
viso to ‘sub-section (2) of Section 16. of the 
International - Airports Authority Act, 1971 
any rule made under this clause may Jro- 
vide for the charging of fees for proviciag 
air traffic services . (including. aeronaufica 
and flight. information services), : aeronautical 
communication and navigational.aids. and 
meteorological services at eny aerodrome to 
which the said Act ee or is. aad’ ap- 
plicable;”. ; 


THE STAMP AND EXCISE DUTIES 
(AMENDMENT) ACT, 1971. i 
‘TACT -NO. 44 OF 1971]* f 
(8th December, 1871) 


‘An Act further to amend the. “Indian 
‘Stamp Act, 1899, the Central Excises. and 
Salt Act, 1944 ° and the ` “Union ‘Duties of 
Excise (Distribution) Act, 1962. ` 


_ BE it enacted by Parliament in the 
Twenty-second Year of. he - Republie of 
India as .follows:— ; 


- 1. Short title and commencement,— 
a) This Act may be callsd THE STAMP 
AND EXCISE DUTIES (AMENDMENT) 
ACT, 1971:- 


(2) It shall be deemed ‘to have cme 
into force on the 15th oe of November, 
1971. 


"Received am assent of “the President 
on 8-12-1971. Act published in Gaz. 
India; 9-12-1971, Pt. IÍ-S. 1, Ext. P. 587. 
For Statement of Objects . and Reasons, See 
at pears 28-11-1971, Pt. II-S. 2, 


The Stamp and Excise Duties (Amendment) Ast, 1971 


. figures 
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2.. Amendment of: Act 2 of 1899.— 
In the Indian Stamp. Act, -1899,. after Sec- 
tion 8, the following section shall be in- 
serted, namely:— 


“SA. Instruments chargeable with . addi- 
tional -duty—(1) Every instrument charge- 
able with duty under Section 3 read with 
Article No..18, 14, 27, 37, 47, 49, 52, 58 
or 62 (a) of Schedule T shall, in, addition to 
such duty, be chargeable with a duty of ten 
paise. o. o o 
(2) The. additional duty with which 
any instrument is chargeable under sub- 
section’ (1Y shall be paid and such payment 
shall be indicated on such instrument by 
means of, adhesive stamps bearing the in- 
scription “refugee relief” whether with or 
without any other design, picture or in- 
scription. 

(8) Except as otherwise provided in 
sub-section (2), the provisions of this Act 
shall, so far as may be, apply in relation 
to the additional duties- chargeable under 
sub-section (1) in respect of the instruments 
referred to therein as they apply im rela- 
Hon to the-duties chargeable under Sec- 
tion 3 in respect of those instruments.’. 


3.` Amendment “of. Act 1 of 1944.—In 
the First Schedule to the Central Excises 
and Salt Act,.1944, after Item No. 60, the 
following Trem shall be inserted,- namely:— 


‘61 NEWSPAPERS AND 2 Paise 
-ALL OTHER -PRINT- per copy’. 
` ED: PERIODICALS me 

Explanation.— For the purposes of 


this Item, “newspaper” means any printe 
periodical’ word, containing news or com- 
ments on news, 


- å. Amendment of Act 3 of 1962.—In 
the Union Duties of- Excise (Distribution) 
Act, 1962, in Section 2, after . the words 
and figures “duties: of excise levied and 
collected under the Centrel Excises. and 
Salt Act, 1944,” the. brackets, words and 
“(other than duties of | excise levied 
and collected ‘under that Act on, newspapers 
and all other printed periodicals falling un- 
der Item No. 61 of the First Schedule to 
that Act)” shall be inserted. : 
© “5B. Repeal and ‘saving.— (1) The 
Stamp and Excise Duties (Amendment) 
Ordinancé, 1971,-is hereby repealed. 


(2) Notwithstanding such repeal; 
thing done or any action taken under the 
Indian Stamp Act, 1899, the Central. Ex- 
cises and Salt Act, 1944, or the Union Du- 
ties of Excise (Distribution) Act, 1962, as 
amended by the said Ordinance, shall he 
deemed to. have been-.done or taken under 
the corresponding provisions of.the Indian 
Stamp Act, 1899, the Central Excises and 
Salt Act, 1944, or as the case may be; ‘the 
Union Duties of Excise (Distribution) - Act, 
1962,-as amended by. this Act. 


any- 


ee 
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THE INDUSTRIAL DISPUTES” 
: (AMENDMENT) ACT, 1971 ; 
[ACT NO. 45 OF 1971]° - 
aa 8th Dėcember,. EN 


An Act further to amend, “thè: Industrial 
Disputes. Act, 1971... 


BE. it enacted by Parliaent in’ sihe 
Twerty-second Year of the “Republic. of 
Tidia as: follows:— 


1. Short title and PEE 
(1) This Act may be called. THE . INDUS- 
f ieee DISPUTES (AMENDMENT). ACT, 

9 


(2) It shall , come into: force. on such 


date} as the. Central ` Government ` may, by- 


notification in the Official ‘Gazette, appoint. 
“9. Amendment’ of Section ‘2.—In Sez- 
tion 2 of the Industrial Disputes. Act, +1947 
Te referred , to as e - principal 
ct) — g 
(a) in a dao i) of, ause- (a),: oe 
the. words and : figures .- ‘the | Employees’ 
. State Insurance ‘Corporation established’ un- 


der Section 8 of. the Employees’ State. In-- 


surance: Act, 1948,-or the “Indian Airlines? 
and “Air-India” Corporations established 
under Section 3 of oe Air: Corporations Act, 
1958, or, the words and figures ‘the Indus- 
trial Finance Corporation _ o India establis 
ed undër Section 3 ‘of the Industrial Finaa- 
ce Corporation, Act, 1948, or thé Employees” 
State Insurance Corporation: ` -established 
under Section 3 of. the ‘Employees’ State 
“Insurance Act, 1948, or the “Indian Air- 
lines” ‘and “Air India” Corporations | esta- 
blishéd under, Section 3 of the Air Corpora- 
‘tions Act, 1953, or the Life “Insurance. Cer- 
poration of India established’ under Section 


8 of the Life: Insurance’ Cor oration- Act, 
1956, or’ shall be enna 
(b) after’ clause’ ©. = Following 
lente. Shall be: inserte aoe 
- | gg). “executive”, in. ‘relation to a trade 
union, means: the’ bod: y, by whatever name 
called, to which the management of -the 


affairs of the trade. union. is entrusted;’: ` 

i (c) after . clause. I), the following 
clause shall be pares a À 
“dp “office : bearer”, in relation to a 
‘trade union, includes any member .of the 
‘executive ‘thereof, but does, not include’. an 
auditors’; ` 

~  (d) -in clause (n), ` after” sub-clauée Ki ), 
-the following: sub: e ause shall: b e ‘inserted, 
hamely:—~ - 


“lia) any service in, ‘or in’ A jed 


with the working 


vof, - any major port. £ or 
dock;”, é 


ES ee 


-. "Received - the. ‘assent’ of. he President 
on 8-12-1971. iAct published in--Gaz. - 
India; 9-12-1971, Pt. H-S. 1, Ext. P. 559. 


For- Statement óf Objects -and - eo gee = 


eee India; 9- 8-1971, Pt ILS. : 


415-12- 1971- ==> See Gaz. of India; 14- 
12-1971, Pt. II-S. 3 (ii), Ext. P. 3379, 


"The ‘Induitrial ‘Disputes (Aniendmentj Act, 1971 À ` 


of .ance with the provisions 


- with ` alternative = 
from- the” ‘date of closure at the same’ remu- 


A LR 
” 8.” Insertion of new Section 11-A— 
After ` Section 11° of the principal Act,: the 
following section shall: be inserted, name- 


K “HLA! Pewee of, Labour Couirts,. TH 
bunals and National Tribunals to give ap- 
propriate | relief in case ‘of discharge. or ,dis- 
missal of workmen.—- Where an’ industrial 
dispute. ‘relating to the discharge ‘or, dismis- 
sal of a workman has been: referred: to “a 
Labour Court, Tribunal.or National. Tribu- 
nal for ‘adjudication and, in the; course “of 
the adjudication : proceedings, the* apor 
Court, ` Tribunal ` or ‘National: Tribunal, * 
the case may be, is satisfied that the fonder 
of discharge’ or dismissal-.-was ‘not justified, 
it may, by its award, ‘set ‘aside’: the ‘order 
of . discharge ‘:or disrnissal ‘and direct’ 
statement of the: workman 


Tein- 
- on such: terms 


and conditions, if -any;-as it thinks fit, or 


give such ‘other relief to -the -workman in- 
cluding. the award! of any. lesser punishment 
in lieu of, discharge: “OF: ismissal as: the cir- 


cumstances ‘of the ‘case -may ‘require:. 


Provided that’ in any ptoceeding under - 
this section the Labour’ Court, * Tribunal - or 
National Tribunal; as thé case ‘may be, shall 
rely only on the materials on record and 
shall not take any fresh, evidence in hie 
tion to the matter.”. ace 


Ay: Amendment of Section O5FFF n 


Tk Section 25FFF of the sg al Act,— 


(a) in’ sub-section (1), for the -existing | 
Explanation, the following Explanation shall 


_be -substituted; namely:— - 


“Explanation Àn“ undertaking” “which 


‘is: clesed down by reason merely of—:. 


a) financial: difficulties (including ; “finan- 
cial lossés); or ~~ 
(ii) accumulation of 
stocks: or 
.. (ii), the expiry of ‘the . period of. -the 
lease or licence granted to it; or ~ 
(iv) in a case! where the. undertaking 
is engaged ‘in. minin operations; exhaustion 
of. the- minerals in ‘the a in which such 


undisposed’ ` 


operations .are carried 


shall not be deemed ‘to’ "he closed down on 
account. of unavéidable ` éirċumstances - be- 
yond the control of the employer within the 
meaning of the poria to ‘this sub-section.” ; 

(b) after . sub-section’ (1), the` following 


-sub-sections shall be inserted, - ‘namely:—_ 


“(LA) Notwithstanding- “anything con- 


. tained in sub-section.. a}: where an ‘under- 


yr ongaged in mining o operations is clos- 
by. ‘reason merely, of exhaustion 
of the minerals in the area in: ‘which* such 


operations are, carried on, -no. workman re- -; 
` ferred to in that. :sub- section. shall be ‘entitled 


to ‘any ‘notice or compensation in accord- 
of Section 25F, 

(a) the enrplayer” aaide the yoain 
employment . with effect 


neration as he- was- entitled to receive, and 
on the same terms and conditions- of set- 


1971 


vice as were applicable to him, inimediate- 
_ ly before the pie 
(b) the service’ of the workifian -hes not 
been interrupted by such alternative em- 
ployment; and ` 
(c). the employer: is, mie the terms 
of such alternative employment or - ther- 
wise, legally liable to -pay to’ the worxman, 
in the event of his- retrenchment, compen- 
sation on the. basis that his: service has- been 


continuous.:and . has not been. intersupted . 


by such alternative employment. 


__.- (1B) For the purposes of sub-sextions 

Sin and CA), the expressions “minerals” “and 
operations” shall have the--meanifi 

espetively assigned ‘to them in clauses (a) 

an ) of Section 8 ‘of the Mines and Mi- 

ser  egultion aid Development) Act, 


eS Amendment of ” Section “$3.— Tn 
the Explanation to a {3) of Section 
83 of the princi al: Act, for- the worcs. “an 
officer”, the words “a member of the sxecu- 

: fea other ‘office bearar” Shall be .: ubsti- 
tute 


6. : ‘Anas iit of: Section 36—Ia ails: 
section. O) of ‘Section. 36. of the principal 
Act, for the words “an officer”, whzrever 
they occur, -the words. “any member of the 
executive of other office hearer. Shall se 
substituted. 


7. Amendment of First “Schedole.— 
In the:First. Schedulė: to the principa ‘Act, 
fem 18 shall ‘be omitted.” 


Sees 





THE RAILWAY PASSENGER FAEES 
ACT, 1871 ; 


ONO. 46 OF 1971]* 
(9th .December, 1971) 


An Act to provide for the levy of a tax. 


on railway fares. 


BE it enacted by Parliament n the 
Twenty-second Year of the Repubke of 
India as follows:— 


l. Short title and _commencement.— 
(1) This Act may be called THE RAL- 
WAY PASSENGERS FARES ACT,. 1971. 

(2) It shall be deemed to have come 
into force on the 22nd day of October, 1971. 

2. Definitions— In this Act, unless 
fhe context: otherwise requires——  ' : 

(a) “fare” means the total amoumt of 
all charges of whatever nature payatle by 
a passenger or group of passengers in res- 
pect of. his or their carriage, and inclades— 

(i) haulage charges for supply o? car- 

riages of particular types; 

' (ii) empty ` ‘haulage charges 

cars and | saloons; 





on 9-12-1971. Act published in Gaz. of 
Tadia: 10-12-1971, Pt. II-S. 1, Ext. P. 593. 


The Railway Passenger Fares Act, 1971 


- which. the railway administration 


~ senger fares.— In a 


“on sourist 


® Received the assent of the President 
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ti charges for ilot engines; and - 
iv) charges for dining cars attached’ to 
special trains, but does not include—. - 

f e the tax payable under this Act; 

ii) terminal taxes, pilgrim taxes and 
tolls on bridges; 

iii) reservation charges (including 
servation charges for sl eeping 
tion); an 

(iv): hire, detention and stabling charg- 
es in réspect of passenger traffic booked in 
reserved ‘carriages “and | special trains; 

- (b) “passenger” means any. person tra- 
velling ‘on a railway. in any escription or 
class of train or carriage on payment of his 
Te whether at full rates or at concessional 


Te- 
accommoda- 


Fo “railway” and “railway administra- 
tion” have the meanings  respéctively — as- 
oom to them . in the aeii; Palways Act, 


3. Levy of tax on passenger fares. 
1) Subject t to the provisions of this Act, 
there’ shall be levied and collected on fares 
paid by “passengers carried by any railway 
in India, whether by itself or in’ conjunction 


-with any other mode.of transport or in con- 


jonction with any railways in ‘any adjacent 
country, a tax at the rate specified in that 
behalf in the Schedule: - 

- Provided: that- no tax. skall be id 
under. this sub-section on fares paid by pas- 
sengers -for journeys commencing on or be- 
‘fore the 14th day. of November, 1971.. 

- . (2) The tax. levied:. under ` sub- section 
® ‘shall be collected by the railway ad- 
ministration as an addition to the fares and 
the railway administration shall have all the 


. powers and remedies for the recovery there- 


as though the same were a rate or fere 
is em- 
powered n levy under the Indian Railways 
Act, 1890. . 

4A. a for computing tax on pas- 
the tax pay- 
-able under-this Act; the fo lowing. : rules 
shall apply, aea 

Rule 1.— The tax loviable- shall, wher- 

ever necessary, be rounded off- to “the: near- 
est multiple of five paisa, two and one-half 
paise and over being. counted: as -five paise 
‘and less than two and one-half paise being 
disregarded. 

Rule 2.— ‘In ‘the case of return tickets, 
the tax shall be computed separately with 
reference to each of the journeys. covered 
by the return ticket™as if the-said journeys 
‘had - been performed ‘on separate tickets. 

‘Rule- 3.— In the cae ‘of ‘tickets issued 
‘from “or to: out-agencies ` " or’ city. „booking 
offices, the tax shall: be “léviable only ia 
respect of the fare attributable to the actual 
journey by- railway. 


5. Power to ` exempt.— Where ° the 


- Central Government is--cf- opinion that it is 


necessary or expedient ir the public interest 


-vso to do, it may, by notification in the OW- 


cial Gazette, exempt, either in whole or 
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conditions as.:it may, specify: in e 


notification, :any passengers or class of. pas- ` 


. sengers from. the.. tax. eviable’ sande this 
Act. os. : 


«6. Distribution. of e proceeds. of. tx 
During each” financial’ year. ending.” -OÀ .,.,0F 
after ‘the 31st” day of March, 1972, there 
shall be paid to, each, State (not being a 


‘Union territory) “such sum. , of -money as. 
bears to the net proceeds of. the. tax collect- ` 
‘ed under ‘this’ Act, during that < year in “all - 


the territories of. India , the same rona on 
as ‘thé aggregate of the- fares collécted: 
‘that, State’ during thät year bears to the- ne 
‘gregate of the fares’ collected in ‘all the ter- 
vitories . of India during. that year, = > 


é 7: “Power © to make ‘gules wW “The 
"Central Government may, by notification “in 
‘the Official Gazette, male rules to can}, “out 
` the purposes of: this, Act ~ 


Tra or” Fon 


(a): regulate. -the ` collection: 
administration of- the 


behalf of :the rail 


way: 


tax levied ‘under this - Act: and’ provide for 


the . authority . to which; and the time. and 
manner in which,- the tax shall be: ‘paid; - 


(b) rescribe’ the form: “of - the returns 
to be submitted: by any àùttiority- collecting 
- the tax and.the- particulars: to be contzin 
. herein and the. ‘manner’ - 
rhe verified; 


E tee E iene aa Eee oa es 


SANG ag 


Desorption o£ trafie“ 


ji Passengers travelling - -by "railway othér- 
wise than’ on‘ railway. . 


or mileage coupons— | 
Koz where; the: fare is less -. 





rupee Joo ot r 
0) eee ‘the’ fare. 5 is: où ñe Propës- sor 
- morg- `À = 7 TAS 
2 Ba travelling v cay on ‘pea 
son tickets: |’ 





. The Railway Passenger. Fares Act, 1971. 
apon and either absolutely or subject to- 
suc 


„other inci 


- modification: in -the “rile. 


-such . "mo: 


in - which it is to. 


r pom 
S s5 (See ‘Section 8). 


oe 5%: of the tx 


oo eee 


ALR 


ale) Provide ae qe Tee at. which, ang 
the manner in which, parments.1 6 
States under this Act Feri o e made, i 
‘the. making. of adjustments. :. between:-.one 
financial year and another and for. any 


ental -or ancillary: matters relating 
to such ER BS A, 

-.(8) In: making: rules dee ‘his. ‘section; 
the. ‘Central Government ‘may direct that a 
breach: of any: of those rules shall be puni- - 
shable:. with fine which: may-extend to: ‘ono 
thousand rupees.: for each such :breach.: . 


.. 4. (4).Every rule- made under -this:: section E 
shall be. laid, as soon as may be:-after ‘it: is 


made, before each:’. House.’ of, Parliament 
while it is in session. for a total. period OF 
thirty. days which: may be. comprised.’ in one 


` session‘ or in ‘two successive sessions and if, ` 


beforé the expiry of the session in which - 


it. is so-laid or. the .session immediately fol- 


lowing ‘both’ Houses“ agree in” making. any 


e shall thereafter -have effect only ° ‘Ta. 
‘such’ niodified’ form” ‘or bè of no ’'-effect, ‘as 
the case may ‘be; -so, “however, ` that’ any 
‘ication. of annulment.. shall. be 
‘without prejuilicé--to:,the- validity . of-a > any- 


thing. previously. doné ‘under: that rule. 


"8. “Repeal. and. saving — - (D) The a 


ri “way Passenger Fares - “Onthianre JT 
_hereby repeal 


-(2). Notwithstanding -such r epeal, any- 


thing: done. or- any . action taken under: ‘the 


said Ordinance shall: be. deemed: 
been done or taken under the correspond- ` 
ing provision ‘of. this. Act. 









; season, tickets Pe gee 


., Provided- that. where.: he ‘season: "ticket a 


-for_ travel . by, any particular. classis | 


. » for. jourtey ‘between. two. plaċes © “in 
. ‘respect of which ‘the fare -for,a single 
journey . ticket of. the . same class...-is 


- Jess than. one: rages, tae tax payable. 


shall . be nil- z 


3. Passengers’ cairns by: railway on: ale 
age coupons |! Ne aa 





5% of the ‘ cost of tho, coupons. ‘OF Fe 
oe pàise, whichever ` is mote. 





or both Houses. 


re that the = 
(2), In partic de and without’ pref indie. agree at the rule. should-not’be made; the 


to ‘the _ generality | of, the foregoing. powe, ê 
ae filed so made’ _may—— moe 


“qO7r . 


TRE TAX: ON: ate “ARTICLES ACT, . 


ae Wo. a vi ‘ny 
: 9th December, on) 


Pe Act to: piovide: for the’ B. of-a 
tx on! ‘certain. postal: articles. `... 

' BE it enacted by Parliament’ ‘in the 
. Tweénty-second “Year ot the _ = Repabie. of 

‘India as follows:— ` a 
‘Ui. Short title, extent” and ‘commence. 
ment.— (1) This Act’ may “be called THE 
TAX ON POSTAL” "ARTICLES ACT, 1971: 
f (2): tt- extends `. to” the” whole of. India 
@xcept the State of ‘Jaman. and Kashmir... 

- (8) Te. shall be -deemed fo have come 
` into force. on the, 15th. day, of “November, 
1971. 

2° Definitions — Ia. this Act, „unless 
the context otherwise ‘requires,— 
a) “money order” means 

ae Yenc oe -in.Chanter IX £ the I In 

dian Post Office Act; .1898; = 
' | (b) “phonogram” means. a telegraphic 

message sent to: or received: . bas a tele- 
graph office. by: £ subscriber; over the, tele- 


honos a A : 

E ostal article” “means . any letter, 
eee ae -book, pattern. or sample packet, 
parcel or any- other. article :or thing (not be- 
ing a. postcard or a newspaper transm-ssible 
by. post as 2 registered newspaper) which. is 
transmissible by post and for the transmis- 
sion of which postage’ is’ "chargeable under 
the Indian Post Office Act, 1898 “and in- 
toe a money order, 2 “phonogram and. a 
telegram; 
. . “rules” 


Pay telegram” - means: sritten * tater in- 
tended to: be -transmitted by telegraph; . 

- (£) “telegraph” shall have : the- same 
meaning as. in clause. (1) -of Section 3 of the 
Indian Telegraph Act, 1885; . 

. (g) “telegraph office” qaaindsg a Gee 
ernment telegraph office: and: :a licensed tele- 

aph office,; ba does.,not. include a. military 

Rel telegra h office;... ` 
PE and -expressions ‘used, bet not 
define in this Act,.and- defined in tke In; 
dian Post. Office . Act, 1898,. shall hava the 
same meanings as in. that Act.. i 


8. Levy of -tax.— (1) Subject t the 
provisions o£. this’ Act, there: shall be levied 
and. collected. é on. all postal ‘articles ‘transmitt- 
ed by post or through any. telegrapHt office 
in the territories to which this Act éxfends 
a. tax af the rate, of five paise for each such 
article. 

(2); The-tax. levied: -under Bbs ‘ay on 
any postal. article shall’ be collected, 'as an 
addition to the postage, fees or 
payable in respect of such ‘article, by the 

thority empowered. under the’ Indian. Post 


'- "Received: the. assent- of ‘the ' President 
on 9-12-1971. Act published im Gaz. -of 
India; 10-12-1971, Pt... II-S. 1, Ext:.P. 597. 


means. ` rales made : `amdot 


‘The Tax:-on Postal Articles Act,’ 1971 
Office Act, 1898 or; as the casé mai be, the 
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Indian Telegraph :Act, 1885 to co lect - ‘such 
postage, fees or ‘charges:..: ~ 
> - Provided: that- where- the ‘postage, feas 
or charges ayable in-respect of a postal 
article is collected by means of postage 
stamps, the tax. levied. -under sub-sec. (1 
on such postal article shall be paid an 
such payment’ shall -be spat on‘ such 
article by .means of postage stamps issued 
under the Indian Post Office Act, 1898, and 
bearing- the :.. inscription “refugee relief” 
whether with or without any other design, 
picture’ or inscription. 


(8) Save as otherwise er 


provid 
ed it: sub-section, (2) or ii 


~ (a) the provisions of the ‘Indian Post 
One Act, 1898 and the rules made there- 
under shall so far as-may be apply in re- 
lation to the tax levied under sub-sec. (1) 
on any postal article (not being a phono- 
gram or telegram).as they. apply in relation 
to the “postage, fees . - or charges : payable 
under that, Act and those rules in respect of 

such’ postal article; ` 
- (b)-the provisions ‘ef: the Indian Tels- 


real 


_ graph Act, 1885 and thé rules made there- 


under shall, so far- as may be, apply. in re- 
lation to the tax levied under Boh cee. a) 
on any postal article being a phonogram or 
telegram as they apply in- relation to the 
postage’ fees or charges_payable under’ that 
Hee and. those „rules in respect of such arti- 
cle. 

4, Power to reduce’ or remit.— Where 
the’ Central’ Government ‘is of ‘opinion that 
it is necessary or expedient in the public 
interest -sa-to ‘do, ft may, by notification in 
the Official rags re uce ‘or remit, vis 
ther prospectively. or r ectively, -. 
subject ‘to such: ‘conditions. fae any,.as it aa 
specify in the notification, ‘the. tax payable 
under this Act in respect of any such postal 
articles .or class of postal articles as may be, 
specified -în the notification. 


5. Power to make rules— (1) The 
Central ‘Government may, by notification in 
the’ Official: Gazette, make rules to: carry out 
the purposes of this: Act. ` 

(2) ‘Every rule made under’ this’ ’secticn 
shall be laid, as soon as may be after it is 
made,’ before each House. of. Parliament 
while itis in session for a total. period: of 
thirty days which may be comprised in one 
session or in two successive sessions and if, 
before the. expiry ‘of the session in which it 
is so laid. or the session immediately follow- 
ing, -both ae ‘agree-in making any modi- 
fication : ia the. rule or. both . Houses agree 
that the rule should not be made, the rule 
shall. thereafter -have effect . only in. such 
modified: form or’ be of no effect, as the: case 
may .be;: so, -however;. that: any ‘such modi- 
fication or annulment shall be without pre- 
judice to the vay o of -anything ` previous- 

y done‘ under that rul 

-6.’ Repeal and eases @ Th 
on: Postal Articles : ‘Ordinance, | Mates is Phare 
by repealed. 








84 [Act -48] 
l (2) Nowithstanding: such ‘repeal, - any- 


ing -done or any action -taken ' under :thé. 


said Ordinance shall be -deemed.* to.‘have 
been done.or taken under me n oamrespondiig 
provision of Act 


EEN S 
a 


sik Oise 


me a Sd! 


INLAND AIR: "TRAVEL. TAX: Act, 391 
ae 7 (Act No; 48 ‘of L97 > ae 


- Oth. December, 1971) 


An Act to waid ‘for the levy of: a tax 
- op inland air travel. — 


BE, “it enacted” b TER in the 
Twenty-second year 6 the Republis of Ta- 
fae as follows:— 


1 Short. title, .. atent: ‘and commence- 
meit (J) This Act -may be called THE 
. INLAND AIR: TRAVEL TAX ACT, 1971.. 


(2) It extends to the ~ whole of India 
except the State of Jammu and: Kashmir. > 


(8) Jt shall’ be deemed to have. come 
into. force on the 30th day. of ‘October, 1971. 


-2. ` Definitions—— In. this” Act, unless 
ne: context erwi egoitea ds 


sane 
a es 


(a) “siteraft” means ‘any air exalt as’ de: 
fined in Section. 2 ‘of: the ee Act, . 1934 
(22 of 1934), which is’ ‘used . (whether. 63- 
n or not) for the Garriage “of ‘passen- 
Bers; 

(b) “carrier” means a. _tonporttion, com com- 
pany or other person. undert 
age a a -passenger on ‘an inland journey; `.: 

“fare” means the. total: dmount. 
all e öf whatever nature . (including 
charges, if any... for provisio “of food or ac: 
commodation) payable to: the carrier by or 
on behalf of a passenger in respect of: ‘his 
inland joumey; . 

(d) “inland joumey”, i in ‘relation « ‘to. a 
passenger, means— . 


(i) his journey "from aay Stace within: 


the ferritories to which this. Act extends to 
any other place within the | ‘said, territories; 
or... E 

- (ii) if his journey _ is. ; Erom or to. ‘any 
place in the territories to which this Act- ex- 


tends to or from a place’in’ the State of . 
Jammu and ‘Kashmir, so- much of his: jour- 


ney as falls within - the. said territories, | - 

*. ‘but. does not include, in either- case, a 
journey which ‘is performed. on-a through 
international ticket: and which precedes, .: -or 
forms part of a series of- journeys ‘proceed- 
ing, or. follows, or: ' forms part of a series.-of 
journeys following, 
place outside India on-the same ticket. « 


Bxplanation:— For the purpose of - dé 
terminin ortion of journey referred to 
in sub-c x > ti) falling within the terri- 


"Received the assent of- -the Fendg 
on 9-12-1971. 


Inland. Air Travel Tax Act, 1971 


- ander 
‘carriage’ öf the passengers; - 


_ carriagé are’ not issued. by 
‘the carrier 


„a journey to or frorn a: 


AIR 
tories -to .which ‚this Act extends,; the jour- 
ney referred to therein:shall be deemed. to 
terminate at, or,~as the .case. may be, com- 
mence from, Amritsar’ irrespective of whe- 
ther the’ aircraft by which the passenger is 
travelling overflies; or halts-at Amritsar; 

(e) “passenger” means any, person, tra- 
velling on. board an aircraft on an. inlan 


_journey,.on- payment of his- fare. - Whether . at 


rates or concessional rates. 


8. . Inland. air travel “tax:— a): Subject x 
to the. provisions of. this. Act; there shall. be 


- levied and: pad” to the. Central Government 
-in respect oO 


every inland jowmey by ‘a pas- 
senger, ‘a tax (hereinafter referred ‘to as the 
inland ‘air travel tax) at the rate of five” ‘per 


cent, of ‘the fare for such journey: .»' 


` Provided that no‘ Such “tax ‘shall belé 
vied under this sub-section in respect of any 
journey commencing on or before me 14th 
day of November; 1971. 

(2) In accordance: with- roles : i made 
Act, the “inland air travel tax-shall 
be collected by the. carrier undertaking’ the | 
-or, ‘where -the 
tickets or-éther relevant documents for such 
such carrier by 
to whom such tickets or’ other 
documents relate, as an addition to the fares 
payable by--such:: passengers’. and shall. be 
paid ‘to the Central Government. ` Rpa 


"A. Rules. ‘for computing inland air tra- 
vel tax.— In| ‘computing the. tax leviable 
under this Act, the following rules shall’ aA 
ply, namely: 

-Rule.-1.— ‘The “fax. > abie ' shall, 
wherever necessary, be. rounded off to „the 
nearest rupee, fifty. paise and.-' over. being 
counted as one rupee end less than . fifty 
paise being- disregarded. 


-Rule °2.—-In -the’ case ee a , journey : by 
a passenger froma place in'the .terjitdties to 
which -this: Act. extends-to a place in. the 
State of Jammu’ and. Kashmir, ‘the tax: levi- 
able shall be computed as if ek journey, 
were up to Amritsar: Lop 


- Rule 3— -In thé: case- “of a journey by a 
passenger from a place’in the State“ of 
Jammu and Kashmir toa‘ place in‘ the terri- 
tories to which this“ Act. extends, the- tax 
leviable shall be computed : “as if such jour- 
ney were from’ Amritsar. - : 


“IB. ` Power to. exempt.— Where ' 

Central“ Government is of opinion ‘that’ itis. - 
necessary, or’ expedient in the’ public. ‘interest 
so to Bo it-may,-by notification in the: O 

cial: Gazette,,exempt, either in whole ‘or. in 
part, arid’ either absolutely or subject to such 
conditions as it may specify in the notifi- 


‘cation, any -passengers or class -of passengers 


from: ‘the: tax’ leviable under- this. Act. 
"6. ‘Penalty.—. Any “person contraven- 


: ing the. e A of this Act ōr of any 
rule 


made. under this Act shall be liable to 


a penalty -not exceeding” . Gne thousand 
poas for, every- such -- contravention. and 
ch penalty “may be. adjudged ~ by.:such 


Mee. 


1971 - 


authority and. in such manner: as- may: be 
specified in the rules made’ under this Act. 


7. Protection -of action’ taken in zood. 


faith No suit “or other- legal- proceeding 
a lie against the Central’ Government 
and no suit, prosecution -or other legal pro- 
ceedin shall. ie against any officer or aatho- 
rity of that Governmient’® for an in 
good ‘faith aa or intended ° ‘to be dome in 
ursùanċe ‘of this s ‘Acte or the: rules made 
ereunder. 


8. Power to make: rules. —) “The Cen- 
tral. Government ‘may, _by.-notification in the 
Official- Gazette mae gules for carrying . out 
the purposes, of this 

'(2) In particular; - ai “without prejidice 
to the generality of the foregoing . “pewer, 
such rules may provide for— ' 

(a) the returns and other 
and information which carriers sh 
the’ authorities to whom, and: the ~intervals 
at which,- such ‘returns, pee. and in- 
formation” ‘shall be furnished; p 


(b) the assessment “and ‘collection of the 
inland air travel tax including the ‘charges 
for collection payable to’ carriers, :the gatho- 
rities by whom ‘adjudication of penalty and 
other furictions under. ‘this Act.are to bs dis- 
charged, the issue of. notices ‘requiring -pay- 
ment of such ‘tax,’ 


such tax due to. the Central: Government in 
the same manier as an arrear of land -re- 
venue. or in any other manner, and -the pro- 
cedure for claiming refund of any - amount 
paid under this Act; 


(c): the -powers of ‘authorities ara 


to. in clause. (b) to enter, inspect and szarch, 


any aircraft or any premises-'.of a carrier 
and tœ. examine any. ‘tickets, -books -œŒ ac- 
count; returns or other documents” fcz- the 
purpose of carrying out any: duty imposed 


on any such. authority.. by or under this Act: 


Provided that the ` rovisions _ce the 
Code of Criminal Procedure; 1898 iy: ‘of 
1898), relating to searches shall, so far they 
are applicable, apply än relation: to. séerches 
under rules made under: this -clause;: . 

a the Procednr a ee “oË 
pen: altyz. oy. . 
~~ (6): appeal. and “revision ‘in’ ‘the’ case of 
any order made under this: Act, the manner 
in which and ‘the time’ ‘within which appeal 
may be preferred or application for revision 
may be- made. and. the - ‘fees ee here- 
Or; 
6 "any other matter h is to ‘he, -or 
may. be, provided for by: rules under: this 


Act. ¢ 
(8) Every: rule iade: ae this Act 
shall be laid. as soon-:as may ‘be after it is 


made, before each: House. - of: Paraan 


while it is in session for -a total period, of. 


thirty days which may be comprised i one 
Session or in. two ‘successive ‘sessions. and 
if, before.the expiry..of the session in which 


The Air Corporations (Amendment). Act, 1971.. 


__pantcoars 


the manner in which such: 
tax shall be ‘payable, the--recovery _ o£, any 


i ory (ii) oP Section 
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it is so laid or the session’ immediately fol- 
lowing, both Houses agree in. making any 
mo ication in: the ‘ruleor both |. Houses 
agree that the rule should not be made, tha 
rule shall thereafter have effect only in. ‘such 
modified form or be. of. no effect, as ths 
case may be; so, however, that any such 
modification or annulment shall be without 
prejudice to the validity: of anything pre- 
viously. done under | that- rule. 


9. Repeal and - -saving.—— (I) The ‘n- 
land. Air ‘Travel . Tax Ordinance 1971 
(Ord. 19- of 1971), is hereby- repealed. - 


(2) Notwithstanding’ such . repeal, any- 
ing doné or any action’ taken under ths 
said’ Ordinance’ shall be deemed to. have 
been done or taken’ ira ‘the aia cass 


ing Dronaig of this A 


v 





F. 


l TuE am CORPORATIONS (AMEND- 


. MENT) ACT, 1971 
kee No. 49 of 1971)? | 


=:An-Act further to.: oend the ‘Ait Cor. 


povalions Act, 1953.. `- 


© BE it enacted by Parliament ” in: “the 
Twenty-second Year of the ` Republic ` of In- 
dia as’ follows: 


1. “Short title aa Sone 
(1) ‘This Act may be called THE AIR 
as POMENE ACT, 


rovisions of this Act exce pt 
4 which shall te 
eemed to have comnie into force on the 19th 
day of May; 1971, shall come into. force -cn 
such date ‘as the Central Government may, 
by en in the „Official Sazi ‘aps 
poin = 


2. Amendment oË Section 4 Tn the 
Air Corporations ‘Act, 1953- (hereinafter re- 
ferred to: as the principal Act), in Sec. 4,— 


@): for ` sub- section. (1), Gls followirg 
sub-sections shall be’ substituted, namely:— 


-= “(1) The - general superintendence, 
direction and.management of the affairs ard 


business of each of the Corporations shall. 


vest in. g Board of directors which- may 
exercise. ail such powers and .do* all such 
acts-and things. as: may be a ar or done 
by the Corporation -under this A 


» (LA). ‘The’ Board of. es shall 
consist ‘of a Chairman to be appointed by 
the Central’ Government, and “not less than 
eight and. not more than fourteen - ‘other 
directors to. bë appointed by’ the Central 
Government and-the Chairman or ‘any other 
director may be required to render‘ whole- 
time: or ‘part-time service as the Central” Gow 
ernment may direct: : 


_ *For -Statement of Odjects ana Reasons 
see Gaz. of India, 22-7- 1971, Pt. ILS. 2, 


bali: cams bard 
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Provided that . =. ee 


(a) the samé “pertson may bë E 


ta be the Chairman’ of both the Corporations 
ot ‘ Chairman OF. „one and director ` 
a ee a be ae 
e same” persons fnay e appoint- 
ed to'be directors of. ` both the; Corpora- 
: tions.” 3 ES 
(ii): in “sub-šections (2), (8) and” (4), for 
the word “member”: -wherever it ‘occurs; ‘the 

word, “director”. . shall be. substituted; Qo 
Gil) in sub-section. (5), `- for: the: words 
“General Manager”, +the words A “managing. 
director” and for the word “member” , the 
Word - “director” -shall be substituted. - , 
8. Amendment of. Sarina 5 In’ ‘Seo- 

tion. 5 ‘of the: principal. A: 

wo. Br the.” _word 


(i) in sub-section 
“members”, the word “directors” ‘and in the 


proviso. thereto, for the word “member”, the - 


word “director” ‘shall: ‘be ‘substituted; 
(ii). = sub-section (2), — 

(a) for the- word : “nember”, 
A where it. occurs, the word “director” 
shall be substituted; - 


- (b) -for-.the - -words “such remuneration 
by way of allowances”, the” words, “such. re- 
muneration by „waj of salary, „ allowances” 
shall be substitute 

4. Amendment of Section 7=-h. Sie 
tion é of the principal Act, in sub-sec. (2),— 

@ aft er clase (i): the following : -clause 
shall be- inserted) ` namely:— 

-“Gi) to make such - grants’:as- it “thinks. 
fit as contribution or donation, - in furth 
ance of the interests of the Corporation, to 
any fund established tor a. Benevolent. Or 
‘charitable purpose: > - oe, 

Provided - that: Acne in. this 
shall be. construed as: empowering the Cor- 
‘poration to -make any such grant.. to: any 
political party or for any. political . purpose -to 
any ‘individual or body;";.-<:. 

(ii) in. clause- (k), for the words: “includ- 
ing provision’ of. catering,- rest-rooms”,,- the 


words “including . provision . of ee 3 
hotels, “restaurants, - rest-rooms” shall: 
substitute 


d; 
(iii) before E (1), no “Yllowing 
clause- shall be inserted, namelyz— 0 gr. 
“(kk) to form one or. more: companies 
under the . Companies Act, :1956 to farther 
the efficient performance- ofits duties -and 
the ‘exercise -of its powers ~under: this Act: . 


Provided, that the -paid up share. ca a f 


tal of every company so formed - shall 
held. exclusively by the Corporation;” me ea 
5. Amendment of... Section: ` 
Section 8. of the principal Act, for- the words 
“General ` Manager” r “wherever : they occur, 
_the . words... “managing Ee shall | be 
substituted.. EAR 


6: Amendment: “of 


tion - (2), -for- the words “current | account”, 

the word “account” shall-be' ‘substituted. 

"7. Insertion. of new- Section "15-A.—> 
Section 15 


‘altar of the winsival Act and 


‘The Air Corporations Cna Act,” 971: = 


‘of the: 


_ of. Section 7 shall 


in “both ‘the . 


ion to þe- 


. zeneral: n ‘special ‘order, dir 


ef 


clause 


; rubititated, 


‘8— In. 
and -< 


‘Section. 12— In 
Séction 12° of the principal Act, >in sub-seq- 


A.L R: 
before . Chapter IV,. the. -followin - section 
shall be’ insérted, namelyi— : a 
-- “ISA. Audit -of -accounts ve com- 
panies formed . by -Corporations.—. ‘(1)-.Not- 
withstanding anything | 
Companies Act, 1956, the. auditor of. any. - 


company formed by either of the Corpora- 


tions- under clause.. (kk) -of.sub-section. (2). 


be -appointed -or re-ap- 
pointed. by the.Corporation > concerned ‘on 
the advice of the Comptroller and: ‘Auditor 


General. of. India. 


(2) ‘Save’ as ‘otherwise provided: in ‘sub- 
séction (1) in ‘addition’ to the : - provisions - 
zontained “in the’ Companies. Act, 1956, re- - 
lating ` to the audit: ‘of the- accounts of- an 7 


- tompany, ‘the’. following’: provisions: `- sh 
-apply ‘to the audit of the accounts of -any 


zompany referred: ` toin 
namely:— 

(i)' the Com mptroller and ‘Auditor ‘Gens: 
zal of India shall have ove to: conduct a 
supplementary or test audit of the company’s 


_ sub-section (1) 


„accounts by such pao or or persons as he. 


may authorise in . alf; and for. the 
purposes ‘of such ‘audit to‘ ‘require | ‘informa- 
ished to any person of per- 
sons so ‘atithorised, on such- matters by. such 


‘Derson: or’ persons ‘and in ‘such form as the 


Zomptroller and Auditor General may, -by 
ect; ` Au 
: (iiy the auditor -appointėd ot mei oint- 
a under- sub-section | T: ‘shall submit eee 
of his audit -r sa ‘to the Comptroller and 
Auditor Géneral “of India who' -shall have’ 


. the‘ right-to comment upon, ‘Or supplenient, 


che audit‘ report in such: “manner as he- may 


(iii). any such. comments ‘upon, : or.‘ Sup- 


slement. to, the. audit report: shall be- placed l 


Sefore the. annual- general meeting . of the 
company -at the same .time. and in the 'same 
manner as..the audit report.” PS o 
8." Amendment of ` -Séction: 35.— In 
Section 85 of the principal Act `- 
(i) in clause Ci), for the- ards: “fifteen 
s”, the. wor “forty ‘lakhs ie be 


~ (ï) in. ae “bh: For. words “five 
vears”, the. words ` “ten. years” shall be. subs- 
tuted- ae gn 

9. Anondo: of ” Section “We. ‘In 
Section, 40. of the. principal . Act, -in. sub-sec- 
tion - (1); for the word: “members”, the word 
“directors”. shall be substituted.. 


‘16, Amendment: of- Section an In 
Section: 41 of. the principal -Act=— 7 € 
(a). sub-section (1). ‘shall be omitted; 


~ b). the brackets and figure. «(ay shall , 
be omitted. - 

as 5 oa Aneides of ` Section’ a= t 
Section':42 of the priocipal Act — `. 


-(i} int sub-section: (2), for - the pee 
“members”: -the word : “directors” - . shall. be 
- substituted; - ie 

(ii) in ‘aub-eeotion - (8), - foe the word 


“members”; > the word “directors”. and’ for ‘the 


_ contained. in» ‘the .~ 


"49717 


' word “member”. the. word “director”: shall be_ 
substituted. s 

12. p E of Section A4—- Tn a 
Section. 44 of. the Jþrincipal; Act,- iù sub-sec- 
tion . (2), 

- (i) “in. clause (a),. or ‘the. iene: “Gene 
ral Managers”; the words--“ “managing 
tors” ‘sh ‘be substituted; =. `. 
S Ge in clause -(f),. the word 
tion” ‘shall be omitted. 

18. . Amendment of. "Section. 45.— 
Section . 45 of the principal: Act — 

(i) in - sub-section- (1),.. for the words 
“Each : of the.’ Corporations ‘may, wita -the 
previous approval of the Central Gevern- 
ment”, the words,. brackets . and : Hgure 
“Subject. to the provisions.. - of.  sub-sez. (3), 
each of the. Sorporstions amay shell be 
substituted; 


““deprecia- 


Gi) in sub-section (2), in. clause :(t), for ; 


‘the words “General Manager’... the : words 
“managing director” shall be substituted and 
after that sub-section; as sọ a the 
following sub-section shall a ‘inserted, . 
. mab Tig 
- “(8) No. regulation ee ‘danse i). -o£ 
sub-section (2) shall be made except wi 
the previous nia of the Central Gov- 
ernment.” wk oa ee 


. THE EMERGENCY RISKS: (GOODS). 
1 INSURANCE: ACT, 1971: > 
‘(Act No. 50 of 1971)°. 

‘(0th Deg 1971) 


“An Act to “uke: ‘certain - provisions - for 
the “insurance - ‘of. goods . in: India: azainst - 
damage arising from emergency. rik and 
‘matters’ connected therewith : or - ‘incidental 
thereto. . 





" BE: it enacted ~by- Parliament im the 
Twenty-second Year of = "Republi of 
India as folly or 

` CHAPTER Y 
"PRELIMINARY ` 


1. Short ‘title, extent and’ ee 
(1) This Act may: be called THE EMER- 
-GENCY RISKS : (GOODS).  : ee 
ACT, 1971. . e 

(2) It exténds ‘to the whole of Jnc 

(3) It shall remain ‘in ‘force -duting the 
periód ‘of operation’ of the- Proclamation of 
-Emergéncy issued ‘by ‘the President: wnder 
Clause’ (1) of Article 352 of: the — Constitu- 
tion of India on the 8rd day of: December, 
71971, and for: such further period: ‘as : the 
‘Gentral -Goverhment.:may, by- aonan 
in the Official Gazette, declare: to. be -the 
period of eifergency for the purposes. - of 
this -Act, but its ‘expiry shall not- affect any- 
‘thing done or omitted to' be-done . ‘before 


PE eee ee ESD 

Received the: assent. of the: President on 
10-12-1971:. -Act published ;in_ -Gaz. .. of 
India: :10- 12-1971, Pt; II-S. 1, Ext., P. 609. 

-For Snemna of ~ Objects: ‘and Regsons, 
see Gaz: O yf of Jodia; 8 saI, Ak Tis. 2, 
Ext oe 


: 


The Emergency. Risks. (Goods) Insurance Act, 1971.0 > 


‘munitions or other dangerous 


‘sures aE ig e doing o 
er 


of damage to or- ninutin . 
-- property; . 


other. country; -. 
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such, expiry and Section 6 of the General 
Clauses..Act, 1897, shall, apply. upon the 
expiry of this Act as iff it. ha been. repeal- 
ed by a Central Act: ~ 
:. . 2. ` Definitions.<-. In- this- ‘Act, 
the context- otherwise requires,— ~ 
__ (a) “emergency” _Tisks” means such risks 
arising from, 


ing an imagined attack by an “enemy; | 
(ii). any explosion. or fire which’ involves 
explosives or. munitions or other dangerous 
gs required for the purposes of oe 
against’ any action of an enemy .and which 
happens or is, caused by, through, or in 
connection with, ‘the manufacture, storage 
or transportation of. any such _ explosives, 
things; 
“(if) measures taken under roper a- 
thority to. avoid the spreading. of or other- 
wise to ‘mitigate, the consequences of 
mage ‘occurring (whether accidentally > or 


not) as a direct result of ahy such action: as_ 


is described in sub-clause (i) or of any 
such explosion or fire as is described, in ‘sub- 
clause. i; 2, 

: Gv) precautionary ` ‘or preparatory mea- 
‘sures taken“ under proper. authority with a 
view ‘to preventing or hindering t e catry- 
‘ing out o oa A attack by an enémy, being 
measures involving a “substantial egree ‘of 
risk ‘to. property;: 

(vy preceuonety or preparatory mea- 

work on land 
and taken un propér authority in «any 
way -in:.dnticipation of enemy action, ~bein 
measures involving a. substantial degree 
risk to.-property; . 

(vi) precautionary or preparatory mea- 
sures- taken under. proper authority with = 
view -to denying- facilities. to an enemy . 
ing measures involving a substantial derea 
of value of 

(b) “ enemy”. means— 

:(i) any.-person , or country 
external aggression: against India; 

-.. (i) any person. belonging to a country 


ce committing 


. committing such aggression; 


.  (ü)-such other country as ay be de 
clared ..by, the Central Government to be 


assisting. the, country -committing such: ag- 
gression; ao 
(iv) any- person ` „belonging to ruch . 


(c) “Fund”. „means 
‘Risks (Goods) Insurance : 
under Section .10; 


(d) “goods” means: any: maa, -com- 


Enervon 


-modities,-or articles and includes materials, 


commodities .or articles used. in: or for the 
construction or repair of any ship up-to the 
time at which, the ship after: comps elion of 
éonstruction, or: repair, is Jaunche 

-‘(e)- “insurable. value” means the value 


of goods - as- ascertained: sae the Purposes of 
insurance under this. Act A 


unless f 


GY action takeř by an enemy .or action | 
taken in combating. an enemy or in repell- | 





the .. 
Fund constituted 
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. (f) “policy” or“ policy of insurarice” 
fieans a contract of insurance aed under 
the Scheme and includes a policy of dnsur- 
ance and renewal endorsement; ‘ 

g) “quarter” méans a period of ‘three 
months commencing: on’ the’ first day of 
January, April, July. or October; - f 
“Scheme” means ` the. Emergen 
Risks (Goods) . Scheme vad e 
‘under this Act; 
. “‘() “seller. of goods” ficlades 
of goods acting as an agent; 
i) “supplier of goods” meéans’ a_ person 
carrying ‘on a business’ in ‘the’ course- a 
Which” he -supplies ‘goods for thé’ p ose of, ob 
or'in pursuance’ of,- contracts- made, 
“for Pass Taboe ‘or material 


Insurance ; 


a seller 


‘CHAPTER T ~ 
INSURABLE GOODS An INSURANCE 


“SCHEM 


3. Goods insurable, sane ‘this’ Act.— 
U) Subject to the provisions, of this. section, 
the. following ` ‘goods. shall, ‘in relation to`any 
person anme ón businëss, in- India as ‘a 
seller ‘or supplier of goods of any descrip- 
tion, be deemed to’ Fe goods’ .-insurable 
under this Act, that is to say, ‘all. ‘goods situ- 
ated in India: ‘or, .consignéed | from one piaco 
in -India to. another place in ‘India and in 
transit, being either— *.,_ . 
(i) ‘goods of, that description. “or: i 
(Gi) goods used as material from- which 
goods of that-description--are prodticed or 
as- ingredients or com parent pats of goods 
of, that description: - 
_ “Provided that no goods. shall ibe desm- 
ed to'be insurable: under this -Act—: ~-~ 
(a) in relation to any person, ‘being the 
owner er the: goods, who: carries” on` busi- 
nessas a seller of .goods, unless. they “are 
owned by him .with a view :to being sold, 
orto being used as material for the pro- 


duction of goods:.to: be. sold, -dr ‘as ‘ingredi- . ed 


ents or component pars o£ Soos: to: be 
sold, _ 

‘(b) in relatión - to “any” ‘person,’ “being 
the owner ‘of ‘the:goods, who `carries:= oñ 
‘business as: a supplier ‘of: ‘goods, -iinless_they 
are owned by him: ‘with: a view" “to~ being 
supplied for ` thé. ‘purpose. of, “or ?in- ‘pursu- 
ance of, ‘a contrast: made “by him for. work, 
‘labour - or, materials or ‘to - being: used: “as 
material for the production of goods” tobe 
‘supplied as.-aforesaid, of ‘asi ingredients or 
component parts of goods to: bë ` ‘supplied; 


, (o) in respect of á : period; í ‘relation to 
aiy ‘person ' carryin penis ‘on business“in India 

as a seller or supplier of ‘goods ‘o£ any des- 
cription; if ‘such: goods. are, ‘before payment 
has. been made of the premium -under: this 





‘Act for that! period, : in othe custody, onal x 


or’ possession of thé enemy. 


. ` (2) The Central. Government” may, © “By 
- notification ‘inthe Official Gazetté;: -diréct 
that ’.goods of any déscription:’ “specified „in 
the notificàtion shall, ‘notwithstanding *- “any- 
thing contained in “this * section, be -deemed 


` The ‘Emergency -Risks (Goods): Insurance Act, 1971: ` 


- apart.ifrom the said 


- Ae I. R. f 


zot to bė goods insurable under this ` a 
and a copy of such notification -shall . 
laid after it is made, on the: Table of cach 
louse of. Parliament when such * House is 
in session for a period of thirty days or for 
the: duration’ of the: session. n which: it is 
Taid Notice Period: is les 
CEN . sub- pection 0. ‘shall 
ppl in eae to goods which are’-dwne 
overnment or in. respect «of :which. the 
Goverment: is the ‘seller. or supplier 
4, Ownership.— (l) Save in so far as 
zs otherwise ‘expressly: provided..in this - Act, 
any goods shall,. subject :to' the. ` 2 ane of 
this section, be ‘deemed, for. the . purposes 
of this Act; to be: owned: - = 


“+ (a) if the: property“ iù the os is- for 
the time being vested in a~person in rela- 
ïon to whom they are insurable- under- this 
aoe by- that: person; .. ~ 

' (b) i£ the property ‘in the goods `i is not 
36. vested by any person in’ relation - to 
-whom the) ‘goods ` are -insurable under: this 
Act ‘and who is for ‘the time being: oe ‘ 
either unconditionally or conditionally, ' 


i -the: property: in the goods’ > veta ia 


' Provided that PE s 


(i) any goôds would, under the Tors 
going -provisions of this. section, be dcemed 
to be owned bya, person iri. whom the pro- 
pes therein is vested otherwise than in 

é course of a, business carried on by him 
in’ India, ‘or who is entitled to have’ the 
property’ therein : vested in him- - otherwise 
‘than in the course of such business, and. 

Giy : ‘any-: persdn carrying on business: in 
“India” is fór Re ime being éntitled- to sell 
bist goods as agent, 

be ig shall‘ be. deemed: to. be ere by, 

st-.mentionéd person. «>: a.a- 

_ (2) Where in the course “of any "busi 
` ness a ship is being, or: has been, construct- 
under contract, and the ship or any part 
thereof or any goods- appropriated | for the 
construction thereof—. =. 

(a) ‘would, ` apart | from:-the provisions. of 
this sub-section, have ` been deemed: for the 
purposes of this Act .to be owned’ at: ‘any. 
time bythe person from time..to-:time car- 
rying. on. the-. business, or, 
pa (b) -have. at- any: time. been ` aeo 

in. pursuance of a ‘contract made ‘with, him, 
by Lee ne ancien from” time. to ‘time carrying 
usiness, 
Haig  otwithstandin “that. they: “would - not, 
provisions, tei eemed 
for the said; purposes:to:be ‘owned by the 
erson from time tó time..carrying .on: the 
siness,.:the ship and any part thereof and 


any. “goods: :80. appropriated as- aforesaid 
shall, subject to the provisions- of ‘sub-sec- 
tion “(8); -be deemed, in: a casg “to which . 


clause- (a) of --this- ‘sub-section applies, . to 


. continue -to . be’ owned . by: the’ person from 


timé-‘to time carrying ‘on thé: business until 
the ‘acceptance of -the ship, in. pursuance of 
the contract in question, by’ the person. for 


é 


-the ship under the contract.. 


. time- carrying ‘on a’ 


-ernment undertakes, in relation to`’ 
carrying où businéss in« India: as selisrs or 


1971 - 


whom it is- being .or has ‘been, constrieted, 
andin a ‘case -to “which” clause (b) .o} -this 
sub-section applies, to::be -owned by the 
pe from time..to time ‘carrying or the 
usiness at.-all ‘times between ~..the arcept- 
ance: referred. to in’ the. said clause (b. and 
the acceptance.of the 
the person. for whom it is. ‘being, or 
been. constructed. © >. | 


(8) The. provisions oF ako (2) 
shall apply in relation to. the constraction 
under contract in the course of a business 
of ‘part’ of a- ship; not being part” of -æ shi 
which is being, “or has been, constuucte 
by the person ‘from timé''to: time cacrying 
on thè be siness, as “they apply ‘in relation 
tothe construction’ of ‘a ship ae 
f (a). with the substitution - for. references 
to a ship or references to -part ‘of a, s ips. 
<. (b) where. the ‘contract: for the pat. of 
the ship’ is with the person for whom: the 
ship is being constructed,. with the. substi- 
tution for references. to the -acceptanze of 


of references, to. the. acceptance of thé. ship 
under. -the_ contract, for. , the: constr action 
thereof; ~ 

~ (è) here the pontine fa the. ER ‘of 
the ship is with any other’ person, ‘with: the 


‘ substitution for references to the acceptance 


of thè ship under.the contract: in. isestion 
of. references :to the: acceptance..of. the part 
of the ship: under: the contract. for the con- 
struction. of:.the “part ‘by .the’ person . .for 
whom it is being, or has: been, constricted. 

(4) Where’ the: erson ` ‘from time “+ to 
ùüsiness- receives any 
money, undei a policy ‘issued in- pursuance 
of- the Scheme, in’ réspéct of the loss of ‘or 
damage to a° ‘ship; part’ of a ship or goods 
which are’ deemed a be @wned’ by him by 
virtue of sub-section 2) or sub-section- (8), 
thé money shall-be held’ by-him on: trust 
for the person who, apart--fom-thé provi- 
sions of those” _sub-sections, would be: Jeem- 
ed for`the purposès` ‘of. this“ Act fo ke the 
owner of -the ‘ship, part or’ goods, subject, 


‘However, to any lien or charge’ which vould 
ship, . 


otherwise be ‘enforceable against” the 
part -or goods and stibject also to the right 
to retain out of the ‘money - he. amount’ of 


anyi- expenses” reasonably © Pema. by |- the - 


first meritioned person `in “making “good any 
Eh art of the’ loss or damage” w ich 2e is” 

ble to make "good. © 
5. “Emergency Riss , “(Goods), i Jnsur- 


ance Scheme.—- (1), Th 
ment, may, by notification in. the © ' Official 
Gazette, _put into ‘operation a- scheme to: ‘be 

the Emergency Risks (Goods). Iùsür- 
ae Schieme,t ‘whereby thé Central“ Gov- 


suppliers of: “goods, ‘the liability ‘Of insūr- 


For Emergency: Fiske: (Goods) ' S[ucaranes 
- Scheme —` Gaz. of, „India; 10-12- 
. 1971, Pt. IES. °: D; Ext. P. 8817. 0 +7 
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ip. as aforesad by — 


in question ` 


‘owned. by- him but- which 


' risks ‘in ~respėct:- of 


-suring . such.- 


e “Central ` . Govern: | 


“persons i 
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E -of sack persons: * ~ against: emergency 

.to the extent. provided ‘by: or under 
this ‘Act, ‘in respect of goods insurable under 
this Act which are from time to time own- 


ed .by ‘such persons’ in -the ~ course ` of such 


business. . 


(2) The Benet may also extend 


(a) to-the undertaking ‘by the Central 
Gobet -in relation to any person car- 
rying ‘on ‘business:‘in India ‘as seller or sup- 
plier -of ‘goods, of the liability of insuring 
such a person against emergency risks in 
respect “of ‘goods’ insurable ` under ` this Act 
which"are not” owned' by him but in which 
he has an interest arising in the course of 
that businéés; ' 

(b) without prejudice to the provisions 
of. clause (a) of this’ sub-section, to the 
undértaking by the ‘Central Government, in 
relation to’ a person‘ carrying on any busi- 


ness in India, of the liability’ of insuring ‘ 


such -a. person against: Sey risks in 
=p of—- 


(i) any’ goods situated in’ India which 
are in«his. possession, otherwise than under 
a hires purchase agreement, for the ‘purposes 
ofthat business; ~ 

(ii) any goods situated - in India which 
are subject: to; a; mortgage, ae or charge 
in-his ‘favour held y him ia the course of 
that. business;... ~; 
being:-in: either case., oods ‘which, ‘are not 
are -. insurable 
under this ‘Act .in relation to ihe person by 
whom they are owned; - 

(c)-to tbe. undertaking by - whe Central 
Government, in. relation“ to “a person carry- 


EF on any. ‘business in India, of the liability | 


insuring ‘such ‘person against emergency 


“an 
India, which * having: ba sold in India, 


for: export. from India,..are in: his ‘possession | 


for the: purpose of: such - export’ and - are 
goods. which: ‘were prior to such sale insur- 
able under this. Act: in relation to. the per- 
son -by whom they .were then owned; 


- (Ñ) to the undertaking by the Central 
Cannet <, in: relation - 
carrying -on any:; business in India as a seller 
or supplier: of- goods, : of the liability of iù- 
a person against -- emergency 
risks -in : respect:..of. goods; imported into 
India . through any--port. of India,- while 


such goods are ‘situated: at. such port ‘Or are | 
- in transit to a place. in India. 


(8) The Scheme: shall: - be such as to 
secure—-. 


(a). that. the: “Vability 


more than. eighty. per cent. ofthe insurable 
value- of the; pak insurable; 

(b). that , any. - liability, of “the . Central 
Goverment ‘as insurer. under the. Scheme. is 
determined. by:.a - -policy of insurance issued, 
in: the form. and, in respect: of a. period not 


exceeding the -period specified. in the-.Sche- | 
by a, person acting on „behalf of the i 


Central ‚Government; 


‘goods situated in 


ane - s£- ‘the -Central , 
Government as. insurer ‘shall. not. ‘extend. to 


to. any person. j 





. Government The 


in 


‘notification ` ‘in the Official: Gazette, : add “to, 


-person ‘to’ act as ‘its agent’ 


‘tion; no person shall, ` 
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z Provided that the: form: of -policy may 
be such. as: to limit the extent and” nature 
of. the indemnity: provided by. the . Central 
Governnient. and to impose conditions sub- 
ject to. which the indemnity: is provided: «~ 

Provided further that the form -óf 


Truly s shall be, such as. to, epi that ite 
E SS ; e 


EG a that. any. - ` premium; es a: päis 


‘so. issued. is payable at a rate not exceeding 


three per cent.. per annum of the. sum io- 
sured as ey be cee in per _ Schemes 
an 


A arka OEST 


e Scheme. ;; wt 
(4) Different fores. “of, moles: may: be 


‘specified under sub-se¢tion (8)--in 1elation 
.to different, descriptions of goods.. avi 
(5). The . Central Government: may, by 


amend or vary any Scheme made’ under 


this. -Aceto 


(6) Every „Scheme - hN. bé: Taid,- as 


_ soon as: may “be. after- it is .made, before 


each House: of Parliament while: it is © in 


session for a total periòd ~-of : thirty - days 


which may “be conipriséd - in: one session ‘or 


in two’ succéssive séssions, and if before’ the 


-expiry of the session in’ which- itis so laid 
‘or the session: immediately. olo 


both 
Houses . agree in ; making -~ any -mo 


the Scheme: should not: -be :made, -the Sche- 


‘me shall: thereafter have effect. only in such ` 
‘modified: form or be’ of no -effect.'as the.:case 


may .be; so, however, that any such modifi- 


cation or annulment: shall be without prë- 
judice to: the validity. of anything Previous: 
ly .done under -the Scheme.: 


. _ 6. Eniployment of- agents “by ‘Central 
may; by “notification in the “Official Gazette, 
employ or ‘authorise the em loyment: of any 
‘or. the issue g 
policies, and :making :recommendations 

fhe settlement of claims; under -:the Schem 

and may ‘pay to the person ‘ 
such remuneration : as it Hay 


apx "CHAPTER. W .-*. 
COMPULSORY INSURANCE ~ . 
.7. Power to”make`insirancë eed: 
sory.— (1). While’ the: ‘Scheme is ‘in opera- 
-after | ¿such ‘date’ as 
be specified-in this Behalf’ by the: oon 


tal’ Govérnment by” ‘hotification “in the O 
‘cial’ Gazette, carry: on ‘any business -in` In- 


dia: as ‘a-‘seller or supplier of pee “unless, 
in respect óf any goods insurableé- under: this 
Act which -are‘ for thè time ‘being owned” by 
him in the Gourse of that -business, there: is 


~>- ip force a policy of insurance: ‘agaist émer- 
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‘has failed -to ` 
‘by evaded the payment by w 


. judice to- any- other „action -: that 
taken against .him under this Ast to -pay’ to 


‘amount equal. 
and if no- Such payment~is. made on: demand 


fication, 
‘in the Scheme or. both--Houses agree- that 


tain insurance business.— (1 


Central: Government. 


“of sub-section (1), 


AER 


pay risks issued -in accordance: with the 


eme; -whereby he-is insured. in respect of 
such goods for-a sum not. a than the. value 
thereof for-the. time .being: -` ' 

Provided that the Scheme shall not ‘res: 
‘trict the carrying on of busted. as aforesaid 

any person, if and-sé long as the -value 
of all agoods. insurable under this: Act. which 
are for the time being owned’ by. him within 
one and the same Presidency town or dis- 
trict in the course of that. business does: -not 
exceed fifty’ ‘thousand rüpeės. 


(2). Whoever- “contravenes--the provisions 


oer this section shall.be punishable with. fine 


which -may..extend to one thousand -rupees 
and, with further fine which., may. extend ‘to 


five hundred rupees for. every day: after the - 
first. on which the contravention continues. 


8. Omission to insure or to instire up 
to the full amoint.—-- Q)” ‘Where any. person 
insure “as,” or to e full 
amount;: required ‘by -this” Act; -and has: there: 
‘of premium 
of any money which’ he rig have had to 
pay, but for such failure, an, officer authotis-` 
ed-inthis behalf by the Central Government 
may determine - the ‘amount of - payment “of 
which has been so evaded, ana thereupon 
such- person -shall.-be “liable; without: pre- 
‘may -be 
the: Central Government, 4s. penalty, an 
to the.amount.” “$0. determined. 


by the authorised officer, the amount. of the 
penalty shall be “recoverable: from such: pers 


‘gon as, an arrear of and revenue.: 


= (2) A -person . ote gh whom. a, aa 
nation, is. “made under subsection a may, 


ieee 


Sar be: final. ree ene a 
9.. “Restrictions ¢ on c on. of cere 
ng is the date 
on .which the- Scheme is put into, operation, 
no, panom ‘shall, except .as a. person autho- 
tised -:by .. -the . Gece Government::. . as its 
agent. to::issue policies in, pursuance of. the 
Scheme,, carry a on business .of insuring 
persons. ,carryin usiness .; in: India as 
sellers. or. supp iy “of goods ‘against. emer- 


os - gency risks, in respect .of.-goods.. insurable 
‘so~ mn $ 
think f : 


under this- Act which . are from. time-to time 
owned by.;such “persons. . in. the -course , ol 


Š such business as is last mentioned. 


(2) Whoever contravenes the provisions i 
‘shall -be puniche with 
fine.. which may” extend to. five. thousand 
‘rupees and’ with further. “fine which may. ex- 
tend to one:-thousand “rupees for every day 
after’ the ` first on ‘which the contravention 
continues. 

Is - Emergency “Risks (Goods) : Tasu 
ance: Fund.—~: (1) The Central Governinent 
may, -after.: oe - appropriation - - -made™ by 
‘Parliament by law: in: this. behalf, : transfer in 
each’ financial year. to ‘a fund to be- called 
the. Emergency Risks . ' (Goods) < Insurance . 


1972F . 
Fund such.sums, as_-may:~ be- consicered 
necessary, not exceeding the sums received 
by ‘the Central Government by way o? in- 
suranċė premiums under thé Scheme, or by 
way of payment made. on‘ composition of 
offences’ under’ Section 15 ‘or’ -by way“ of 
expelises or compensation “ awarded -` by a; 
Court, under ‘Séction 545° of the ‘Code. of ` 
Criminal Procedure, 1898, out `of any fine 
imposed in any. prosecution under this Act. 
- (2) Theré shall be paid from owt of the 
Fond all-sums required for the discharg=" by’ 
the Central:‘Govérnment ‘cf’ any -of its -_iabi- 
lities under ‘the Schenie :or' for the payient 
by the © Central: Government’ of ;'the ‘re 
muneration and: expenses `of apn employ- 
ed for the purposes- of the Scheme. © ` =$ 


(3) If at any’ time when a payment is 
fo be made out of the Fund; the sum sand- 
ing to the credit of -the . Fund- is-less than 
the sum required for the making of that 
_ payment, an amount equal to the deficency 

shall, after due.. appropriation.. made by 
‘Parliament by law, be! paid into the *und’ 
as an advance out ‘of the Consolidated. Fund 
(4).Tf at any. time the amount starding: 
to the credit of the Fund exceeds the sum 
which, in the opinion of the Central Sov- 
ernment, is. likely to be required for the 
making -of payments out-of the Fund. the 
excess shall be disposed of-in such menner 
as the Central Government may. think fit. 


(5) The Central :Government shall pre- 
pare, in such form and manner as. may -be 
specified’ in the Scheme, and shall publish 
either: annually, or at such shorter. intervals 
as may be specified therein, an account of 

ae received into and:paid out of the 

= eS CHAPTER IY "2 La, 

_ MISCELLANEOUS. 5 

. Il; Power -of Central Governmert to 
obtain information.— (1) Any person _aatho-: 
rised in this behalf by. the Central Govern- 
ment’ may, for ‘the. purpose’ of ‘ ascertaining. 
whether or not-the requirements of this Act 


have been complied’ with,— . . 


. ©- (a) require’ any person ‘cdrrying ca’ in 
India the Times of fire insurance or of a 
seller or-supplier.of goods to submit to him 

` guch accounts, books 
to fumish:to him such information -as he 
may reasonably. think necessary, or = -> 


. -(b)-at any reasonable time, enter any 
premises occupied by, any paon . carrying 
on. in India the „business of a „seller or sup-” 
plier of goods for the purposes of that busi- 
ness and may-inspect the premises and re- 
quire any .person found therein --who.:‘is for 
the. time being -in charge -thereof; or in con- 
trol ‘of the business“ carried on. therein, -të 
produce to him and. allow -him to examine 
such dccounts, - . books --or -other documents 
as may relate to the business carried on 


- 1: The Emergency: Risks (Goods). 


-which -may extend to five hun 
.. _ (8); Whoever, in. pu ping, to eomaly 


or: other documents or ` 
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in’ the: premises and. to furnish:‘to him. such 
other information.as-he may. reasonably re- 
quire..for..the purpose of ascertaining whe 
ther or- not and, if so,.to what. extent, the 
person carrying“on. the.-business is insured 
under: the..Scheme in. respect of ‘goods own- 
ed by him in the course of ‘that. business, 
aud of ascertaining the-value of any goods 


insurable: under the. Scheme -which are, or 


were at any relevant. time, owned’ by-him in 
the course of that business and the maxi- 
mum amount which would be recoverable in 
respect of 


issued. under this Act. 


.» «{2) Whoever wilfully, obstructs ` any 


excuse to comply’ with a demand. made 
thereunder, shall, in respect! -of each occa- 
sion on -which any such . obstruction or 
failure takes place, be:punishable with fine 
rupees. 


with his.. obligations under section, 
knowingly: or. recklessly. makes a statement 
which is false in a. material particular, shall 
be punishable with fiñe which may extend 
to one thousand rupees. . < | a, 
~ _ (4) Where.in any..proceedings in res- 
pect of a “contravention of Section 7 in rela- 
tion to any business, it is proved, in rela- 
tion -to that businesg—. p... s 

- . (a).that a: demand for the production 
of a policy 'of+insurance issued in accord- 


‘ance with the- Scheme insuring the person 


carrying-.on .the business) was -duly': made 
under. this section .and was not complied 
with, and > CN air 

. -  {b) that--the person: making the ‘demand 
was not. satisfied _that-there: was such a 
policy, in - existence, tr & 

it shall be .presumed, ‘except ` in so -far as 
the. contrary is proved; that the said Sec- 
tion 7 was being contravened ini- relation to 
that business at the time when the demand 
was made and ‘continued to be ‘contravened 
in relation ‘to ‘jthat_. business ‘at all times 


thereafter, l o e . 

- -12... Punishment for giving. false infor- 
mation.— If any person, for the - ose of 
obtaining for himself or any: other person 


-any payment in respect of any damage due 


to the action of the enemy or under a policy 


„issued in -pursuancé of the Scheme,— 


_ (a) furnishes any-,information whick he 
knows to be falsé in a material particular, 
or recklessly furnishes any information which 
is false in a material particular, or i 

(b) with intent to -deceive,. produces, 
furnishes, sends or otherwise makes use o 
any book, -account or other document, which 
is false ‘in a‘niaterial particular,or ~ 


"25ers intent to deceive, ehi 


any material information, he shall be punish- 
able. with fine which may „extend to five 
thousand. rupees, or: with imprisonment for 
ei not exceeding three months,- or with 
OMe e i wel 48 ; : Mee, 


y- such goods under..a- policy _ 


pawa in: the exercise -of his,- powers under . 
this -section or fails without any. reasonable 
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13. Refund of premiums. in certain 
cases.—- (1). Where goods of any -description 
have been. insured by a seller. or supplier o: 
goods: for any*period, -and before that period 
. bas elapsed the’ goods’ of .that description 

have ceased,.. by: virtue ` of .a~notification 
under sub-section (2) of Section... 8 to be 
_ goods insurable under this “Act, ‘the person 
who has insured such goods shall be: entitl- 
ed .to.a proportionate ref _ of the pre~ 
. 7.. (2) Where a policy of insurance has 
. been’ taken’ out in relation“ tọ goods which 
are not insurable under’ this: Act and pre- 


Et ct 


mium has--been paid’ in relation “to such- 


policy, or wheré‘any: premium has been paid, 
in respect of -goods' which -have “ceased ‘to 
be insurable under this Act, or where, in 
, telation to: goods’ insurable ~ under ‘this “Act; 
premium has been” made + in excess of the 
amount due under thè- policy; the person 
making such payment’ or’ excess ‘payment, ‘as 


the ‘case ‘may’ be, ‘shall be entitled to a re-- 


fund of the ‘whole: of the’ amount so` paid-or 
paid in excess, as; the‘case: may be, °° 
_ (8) H it is established.:to’ the.satisfaction 
of the Central Goverment thata policy of. 
insurance under the Scheme lias. been ‘taken 
out separately‘ by two: 6r more persons in 
respect of the samé goods, the policy taken 
out by any ore such person’ may, on an 
application made by “him -and ‘after such in- 
quiry as the Central :Government may think 
fit,. be. cancelled..and. thereupon the pre- 
` mium paid on such policy ‘shall’ be refind- 
ed.to the person’ by..whom it. was -paid: un- 
less such person has recovered the premium 
from any other person, in which case, the 
` refund . shall be made. to:.that other person: 
‘Provided that:no refund shall be made 
under ‘this section: unless the ‘application ‘for 
the refund ‘is made. before the. expiry: of six 
months from the date“. when- the -pre- 
mium was paid. « =. no~ E 
_ + (4) No’ suit shall ‘be maintainable in 
any civil Court against ‘the ‚Central, Govern- 
ment or any person acting as the agent. of 
the Central Government under Section“ 6 
forthe refund of money paid or purporting 
p have ‘been paid ás'premium in respect 
ae 
been -issued under this Act. -*' a ee 
- 14. Limitation. >` on.. prdsecution.— 
No prosecution for.any offence punishable 


of, the Central: Government ‘or an “authority. 
authorised in this behalf by the Central 
Government. “7 0000 a ne 

. 15. “Composition `of. . offences.—— - Am 


may; either before or after-the institution 
of the prosecution, be’ compounded by the 
Central Government or by; any authority 
authorised in .this behalf by.: the -Central 
Government, on payment for: credit to:.the 
‘Fund of such sum as the Central Govem- 
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any policy issued or- purporting to` have ` 


«rs (a) “building” * includes 
a ces. y “boiler. beds; chima 

` _ offence punishable ‘under suib-section | (2). of- alle i ee 

Section 7, or sub-section (2) of ‘Section 9 . 


ALR 
ment or’ such..authority, as the. case may -be;_ 
thinks fit o a E E 


- -16....Bar ` of. legal -. proceedings.—a 
No suit, prosecution or. other Neal proceed- 
ing shall lie against the Central Government - 
or against. any or for anything, which is 
in, good faith done: or intended to be done 
‘under this: Act. © aol ei et p 

17: Removal” “of “doubis— * TE “any 
doubt arises., as -to whether-"a: person’ 
is. insurable: in respect of any -goods : under 
this..Act, the Central Government may, by . 
order, -make “such provision . or give- auch 
direction, not inconsistent with: the provi- 
sions of this .Act,:as appear to. it to-be, neces- 
ay oF expedient for. the. removal. of such 

ou i f 





THE’ EMERGENCY- RISKS: (UNDER: `. 
| -TAKINGS) “INSURANCE ACT, 1971 ` 
o s ta (Act No 51 of 19707 0:00 
O A Eo: Goth December, 197I). ` 


: 





Te “An Act’.to make ` certain provisions for - ~ 
the insurance of certain property in. India - - 


sagainst damage arising from emergency 
risks and for. matters connected therewith or 
‘incidental ‘thereto. © O 0 2 05) Ke. 

-= BE it-enacted ..by Parliament | in::the 
Twenty-second Year. of the Republic of In- 
dia as follows:—: `: pa ee ee 


¿17 :, CHAPTER I 
z . PRELIMINARY ' : 

. (2 I.’ Short title; extent’ ang ‘duration —s 
(F This. Act: may -bé called’ the Emergéncy. 
Risks- (Undertakings) Insurance Act, 197%.” ` 
"0; (2) Tt extends „to the whole :of Indias - 

_ (8)-It shall remain in force during the 
period of operation of the’ Proclamation ‘of 
Emergency issiiéd.“by the. President under 
clause (1) of Article 852 of the Constitution 
on the rd day of December, 1971. and. 

-for such further pericd:as the Central Gov- 
2rament. may, by notification in’ the Official 
Gazette,” declare „to. be. the -period of., emer- 
zency for the’ purposes of, this Act,. but its. 
axpiry shall not affect anything ‘done or 
mitted to be done before such expiry: and . 

Section 6 of. the General Clauses. Act, 1897, 

shall ‘apply upon the. expiry of this- Actas 


under this Act shall “be ‘institutéd.. against." 78" <Peea-tepealed by a Central..Act.. 
any person except by, or ‘with ‘the ‘consént `; 


2;- Definitions— In this > Act, ‘tinless 


the’ context otherwisé requires,— 

: foundations, 

dlinths;- floors, staircases, tanks, enginé and 
‘chimneys, flues and boundary 

Ww ; iE S va aon s mS : SRS Se 


. _*Received the assent of the President 

>n 10-12-1971.. Act<published: in Gaz. of 

India; -10-12-1971,: Pt: II-S: 1,. Ext. Ps 619. . 
~- For Statement of:: Objects and: Reasons, 
3ée Gaz. ‘of India; .8-12-1971,. Pt. I-S..-2:: 
Ext. P9042 Bey ee 


d 


a 


M971.: i 


(b) “ emergency.: tisks” mheans A, Ta 
arising fom—.- $ 


(i) action : ‘taken. by an- canny or action 
en’ in combating -an -enemy--or,in regell- 
ing an imagined attack by. an-enemy;. .: . 
(ii) any explosion or fire „which avol 
ves any : explosives or munitions’ 
dangerous - gs. required: for the purposes 
of .defence: against any action. an a ee ony 
` and which happens’ or‘is caused by, through, 
or in. connection. ..with,. ‘the manufaccure, 
storage -or TA dE. any. .such ex= 
oe munitions `. Š other - ; 
gS; 0 ete a 
: üii measures “tke ; Sander “proper 
ainthority: to avoid’ the spreading of, or-o-her- 
wise to mitigate, --the _- consequences «< 
damage ‘occurring (whether accidentallx- or 


not) as the direct ‘result of: any such: action 


as -is «described in’ sub-clause : (i) or of any: 
such explosion or fire! as’ is: ‘described in sub- 
clause (iij; - vag 

(Gv): Piset or P 
sures taken’ tinder Sat a Preparato wih a 
view to` preventing :or hindering the carrying. 
out ‘of any..attack by- an. enemy, being neas 

` sures involving’ risk- to -property; : 

- (v) piëcautionary or- preparatory `“ i nea- 
sures ` oing the ‘doing of work ‘on land 
and taken: under’ pro jan authority io any 
way in anticipation ʻot -enemy action, being 
measures involving risk tè property; `- 

(vi) preton or, pre Toa méa 
sures en -under. proper : Batt ority, wah 

_ viéw to. ‘denying facilities to’ an’. enemy. be 
ing -measures ‘involvin ‘damage to’ or dimi- 
nutisn of the value ‘of propertys.. Ai 

lc) “enemy”. means—.- ... 

` @ any person ‘or. ‘country 
external aggression. against’ India; `- 

(i) any. person -belonging “to a country, 
committing such aggression; 
~ i sid other country äs may’ ‘be de 
clared by the Central Govemment „b bè 
assisting. the country: committing: suck ag 
gression; P S, 

(iv) any person belonging to. ‘sui other 
country; - 

” (d “Factory” means a factor 
in Eo (m) of Section 2 a 
Act, I 


ie 7 Fac-ories 


i > a ` puildiag” | £ sndludes’ all 
buildings comprised in the factory, and such 
other buildings, (including residential build- 
ings for staff- and: workmen; hospitals and 
welfare centres) *within- a tadius of three 
kilometres “from the main “factory building 
as are in the same ownership or o¢curation 
as the factory and are used for the Dees 
of ‘the factory; -~ + 
~ -() “Find? means the. Trasie Risks 
(Undertakings) ° ‘Thsurance ‘Fund, const-tited 
under Section- 7; : . 

-{g) “inland vessel” .means.-a “vessel not 
idinarily . “plying outage U the“ limits o= -the 
territorial waters surrounding: India;: To 


The Emergency Risks. (Undertakin gs): - Insurance -- Act,. 197r: 


or cther z 


Seana : 
j means. 


_ buildin gs,- 


aratory. neas: 


commiting - 


‘dius. of three kil 


7 as. ‘defined: 


. thereunder, or- goods ‘insurable - 
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(h) “insurable value”. means the value 
of: ‘the. ire as ascertained for the pur- 
poses of insurance under this Act; . 

(i) “occupier” of a factory. - has the 
meaning, ‘assigned -to it in, clause. (a) of -Sec- 
tion 2 of the. Factories Act, 1948; 

(G) “owner”, -in relation . _ property 
ineurable: under. this Act, . aie ‘the. owner 
of -such property and includes, when parts 
of ‘such property in relation ` to an under- 
taking to: which -this ‘Act appliés are owned. 
by different - persons, each - 
aa of the part owned -by him; f 

cik): “policy , or policy of. insurance” 
a contract of insurance /issued under 
the Scheme and .includes ‘a policy of insur- 
ance or. renewal erdorsément; 


D “property insurable under ‘this Act” 
means - 


(i) in: ‘elation to” ‘any: factory 
; except” where _ 
the -time being. goods: insurable 
Emergency. Risks- (Goods) 


Haon 
ey are for 
under the 
-Insurance - Act, 


“1971, all- plant and machinery -in the factory, 


all. materials in. the. factory for. use- in the 
production - or. transmission .of motive power, 


or in the maintenance, of plant and machi- 


nery (including lubricants) or in the’ main- 
tenance“ of- factory buildings; 


` üf in relation - to Flectyic Supply 
Undertakings, . the stations, -sub-stations 
switch hovwsés “and transformer’ ' houses, in 


addition to the insurable property referred 
to in sub- clause (i) of this clause; . ~ 


cG) in, ‘elation: to: hydro-electric ‘supply 
undertatings, the whole of sluice . 
valve houses, water-pipe: lines, - penstocks 
and any other plant‘or machinery .appertain- 


ing” “to-the intake of ‘hydraulic. power; - 


(iv). in relation to mines as defined in 
the Mines Act, 1952, plant: and_machinery, 
whether above:-or below ground, . buildings 
including inclines and situated. within: a ra- 
ometres from’ the mine ex- 
cavation. and ‘in elation to'such plant, ma- 
chinery “and‘ buildin s ‘and materials ‘above 
ground as would, if the mine were a. fac- 
tory, be? “included ~ in’ "ofu irala 


under this Act under | sub-clause G) of this 
ause; ` : 
WY in’ TE to as - amol mde 
ings, the whole ‘of distribution - . systems, 


in’ additién ‘tothe insurable. property réfer- 
red to in sub-clause (i) of this clause; . 

(vi) in relation. to. any trading Corpora- 
tion or. any: body.-of Port: Trustees or Com- 
missioners; or: any -other’ person specified-.in 
this behalf ‘by the Caa Government, owns 
ing inland vessels and -all inland ‘vessels’ (in- 
cluding. the. hull,-machinery and fittings there- 


- fuel carried -thereon -and. stores ‘carried | 


therein for the-use- of the crew, owned by: it 

or-him,:-as.the case may be, where such 
vessels, - fuel- and. stores; are not for the time 
being plant or. materials insurable in relation 
to a factory under this Act and: the Scheme 
, under -the 


such “person in. ` 


ouses, - 





. cessing. any min 
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(vii) in “relation to oil mines - -and oil. re- 
nevis; in‘ addition to’ properties “reférred to’ 
in sub-clause (i) or: sub-clause. (iv). of this 
clause, ‘as the case may ‘be, deiric 
and rigs ‘and grou] gathering” 
storage’ tanks of oil mines, plant - -and :machi- 
-jery required for or ppi ing, refining or pro~ 

‘and pipe“ 
ildings of such’ installations’ within a 
Tad of three kilometres’ “thereof; pie 


_\.” (väi in relation: to- tea” estates,: in ‘addi- 
tion to the properties -réferred‘to in sub” 
clause (i). of this ‘clausé,. standing-' tea crops’ 
in any garden belonging to”: me ‘owner ‘of 
any: factory: 4 


` Provided that no pioperty 
deemed to be insurable er. this Act in 
respect. of :a'-period if “such property is, ~be- 
fore payment.:has been. ma of the -pre- 
mium under ‘this Act-for: that period, in the 


custody, ‘control or possession of: the’ enemy; . 


(m) “quarter” ‘means `a period of’ three. . 
day ‘oft 


months ‘commencing ` on._-the- first ` 
January, April, July’. or October; =a 
' NO “Scheme”. means | ihe. 

(Undertakings) Īnšiwance _ 
made under. this Act; 


othe 


plies” includes ao ne: ee os: 
(i) factories, r 
Gi) electire su = oadeitakngs, ' hydro- 
electric supply un 
tricity, Boards constituted upder: , 


the El 
tricity (Supply). Act; 1948, 


(iii) mines, as > “defined | ‘An. the’ Mines. 


Act, 1952, mots 
‘(iv) gas. cents odes soa S 
- (v) oil mines and: oil Tinoeese e 
(vi) tea estates, © -` ee 
- - (vii) any „trading ` Cion 
body of Port Trustees or. -Coimmiissioriers or 


any. other AG. specified ‘in this beh alf.. ‘by. ~ 


~ the’ Centr: Gaverament,. owog., 


vessel; 


but does not dide any- PEA which 


is -owned ànd departmentally .run by: Gov- 
ernment or any undi 
empted nude Section 18 fom the provi- 


sions ofthis Act; >. > w: 


"(pY “vessel” - arane a essal the value. 


of: which includin hull, machinery and. 
fittings . but excludi pem fuel and ` stores 
carried for the use of-the ‘crew, as ascertain- 
ed ‘for the purpose ‘of insurance under the 
Scheme, ` exc: two thousand .:.and fi 

_ hundred rupees, propelled wholly--or’ in part 
by steam,: electrical or mechanical powe -oF 
pea eer for towing by a-vessel sa propelled, 
-~ and’ includes any such*-vessel while used’‘as 
a place of habitation -or for storage be goods 
but does not include a vessel of -the: "type 
commonly called. country “craft. 
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- ernment..may, by noti 
‘stations and ` calle 
- Insurance: Scheme, f whereby - .. 
es and’ 


ERE be 


Emergency l 
- Scheme ` 


ertakings and, State od : 


or ‘bay’ 


ig . which is eš- 


Meo: 
CHAPTER II... i 


EMERGENCY RISKS (UNDERTAKINGS) 


INSURANCE SCHEME.. 


‘i -S Enesa -Risks © (Undertakings J 
Insurance: Scheme.— OY The Central’ Gov- 
ication in the Official - 
Gazette ‘put..into:. operation. a. scheme..to be 
d` the :Emergéncy..Risks :(Undertakings 
the Cen! 

Government undertakes: the- ability - rof ins 
suring “property ‘insurable under. "this. Act 
against emergency. risks,“ to’. Alte extent: ee 


_ vided by- or under this-Act:+,: 


(2). The Scheme may ataid to: the. 
undertaking -by the- Central -Government in 
relation to any person in India: of. thë liabi- 
lity of ied such ia against» emer- 
gency: risks in respect -o .: property - in- 
surable under this Act which is not owned 
by him but in which he has an interests" R 
to. thè- extent of:such interest... . ~ 

(8). The Scheme shall be such as- tö 
secure— yoa 
(a) that . the liability of the . “Central 

ernment as ‘insurer ‘shall not extend- to 
more than ‘eighty. per cent. ‘of the: insurable 
value of the- property insurable; . 

<. (b) that -any liability... of the Central À 
Government as insurer. ünder the Scheme is. . 
determined,-by a policy, of insurance ‘issued, 


in the form and in respect of. a- period not 


' exceeding. the period specified in the Sche- . 


me, by.a person acting , on behalf of the 
Centi "Government: '. - 

Provided ‘that the: Torm ` of sly may 
be such “as,to limit. the extent we nature of. 
the indemnity provided’ ‘by: the Central Gov- 
ernment and’ to “impose conditions’ subject to 
which the indemnity is. provided: : 

-Provided further that the form -of “policy 
shall be such-as to ‘provide that: no liability 
shall .arise thereunder unless. the. . premium 
in relation to the period - in -which any loss. 
or: damage occurs has been paid before the 
occurrence of suck ‘loss or damage;.°° 

(6) that. any premium., under,;,. & policy 
so issued is payable at a rate not exceeding 
three, per cent. per annum of the sum in- 
sured: as “may be ‘specified in the Scheme: 

-Provided -that nothing in _ this, clause 
shall prevent the~ securing by. the „Scheme 
of different ratës of premium in’ relation. to 
properties of. different descriptions’ insurable ` 
under this 'Act owned ‘by’ any ec ara to ` 
which this Act applies; - _ 

(a) that the. amount of any ` one “pre- 
minum” payable under. a policy so. issued. ‘is 
not less- than stich. sum as may bè specified 
in the Scheme. 2 oe. 

0 The Scheme. may die -= 

(a) for undertaking in relation to SEA 
in: course, of. construction which, when .com- 
pleted, will become ., properties” insurable 
under the Act and such plant and machinery" 


~o For- Kimegy ‘Risks : oann] gs) 
oe see. Gaz. of India;. Made aia E 
_ T-S. 8 Gi, Ext. P,..3885.: 7 


4 


1971+ 


appertaining to such works as ma’ ‘be -spe-- 
’ ified in the Scheme; the same liabilities as. 


-lc 


are ündertaken ‘by ‘the Scheme in relation to 
the undertakings; 2 3-7 ces (S 7aO T 

(b) that ‘the “paymients: due under -a 
policy of insurarice issued under the Scheme, 
may -at~the option ‘of :the Central -Govern- 
ment, take either of the following | : forms, 
namely:—" ` en aS acs 


Imit ‘of the 
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session. immediately. following, both Houses 
agree. iq. making any modification in the 
Scheme ior. both, -Houses agree. that. the 
Scheme should not be-made, the Scheme 
shall thereafter have effect only -in -such 


- modified form, or- be. ‘of no effect, -as the 


case .may be; so, however,. that any- such 
modification or annulment - shall be without 
prejudice. to the -validity of anything pre- 
viously: done: under the Scheme.: . ©. =: 


-> (D ‘payment, within’ the «] dee" Empl by 
n ye) paym sw . pats .4:" Employment. of-agents by the Cen- 
liability “assumed. by the Cen! al Govern ‘tral Government.—‘ The: ‘Central: 


ment and in: such mannér and “by such in- 
stalments -as’ the Central Government may 
‘think ‘fit, of the cost necessary to restore the 
property as’-far- as practicable to the. ecndi- 
tion in which: it: existed: before :the occur- 
rence of the damage, or ‘ — Givers: cae: 
(i) compensation, within ` the aforesaid 
limits, for the loss in value, ascertained “on 
the basis of values and prices ruling at the 
time ať which the policy of insurance was 
taken out, or at which the loss occurred, 
whichéver is" less,” suffered: by the property 
as a result of the damage, after due allow- 
ance has been made for depreciation during 
the period of insurance cover; > <00 


(c) that payments due under ‘a’ policy ` 


of insurancë under the ‘Scheme‘ may, be post- 
poned to any time before the expiry -of one 
year from -the date on which this Act ceases 
to be in.force,-or, subject ‘to payment, of -in- 
terest at the rate of ‘two per cent.- per’ an- 


‘num from the -expiry ‘of thë- said yeat, to` 


any later ‘date; S$ D 
f (d) for making it ‘an express'-or implied 
condition of any, policy. of, insurance issued. 
under the Schéme—-- H Bar PS 
(i) that the owner or occupier of a fac- 
tory. or owner of other undertakings men- 
tioned in- sub-section (1), as .the case may 
be, shall .comply. with “all aaea or in- 
structions made or issued under the actho- 
‘rity -of .Government for ~- safeguarding’. the 
property against: damage from - emergency 
risks, or E oes Ie T aA Pre pui 
' ., (ii) that, where ‘the Central Government 
exercises its option, to pay the ...cost- neces- 
sary. to restore the property „to ‘its original 
‘condition the owner of the. undertaking 
shall if so required-by the Central Govern- 
ment, reconstruct the. property _.-or- remove 
the provet, to and reconstruct it -in ancther 


` (5)..Different, forms. of. policies -may be 
specified.. in. the Scheme. .under ~ sub-sec- 


tion (3)"in relation to different .. classes..of 


undertakings... Sen P o tas cease 
. + (6) The. Central Government ~ may. by 
notification in the Official Gazette, add ‘to, 
-amend -or vary ‘any, Scheme made under this 
Act. ; 7 : 
soon as may be after.it is made, before each 
House of Parliament while .it-is jn session 
for a.total: period of thirty. days which may 
be compris 
cessive sessions, and_ if. before. the expiry of 
the session in-which.it is- so- laid >-or the 


Every Scheme shall .be. laid; es 


in one. session or in two suc-. 


Govern- 
ment may, by notification in: the Official 
Gazette, employ or authorise _ the employ- 
ment.. of any person . to:‘act as its agent ‘for 
the- issue. of ‘policies. and making recommen- 
dations’ for the settlement of claims “under 
thé. Scheme, and may pay to. the person se 
employes sucky gemvuneraice as it may think 
it. eek 

_.’ 5. Duty of owners of undertakings te 
insure against émergency risks— (1) While 
the Scheme is in opération, every owner of 
an undertaking to: which this Act applies, 
- ` (a) “by such date as may be specified ia 
this behalf by the Central Government by 


“notification.'in the Official Gazette, ` or 


‘-(b) in respect of. “property becoming 
Property insurable ünder ‘this Act after the 
late. specified under clause (a), or in a case 
to which sub-section (2) refers, before the 


‘commencement ofthe quarter next’ follow- 


ing that in which,— ; : 
- () the -property becomes` insurable 
under this Act; or. ,” PD eis. 
(ii), the reconstruction’ of the. property 
is completed, ~. >i .° cer OS 
take.‘out'a policy of insurance against emer- 
gency risks issued’ in. accordance . with,;.the 
Scheme whereby he is. insured. in respect of 
all ' property insurable “uridér this -Act which 
appértains ‘tothe undertaking for a. sum 
which -is ‘not ‘less than .the insurable value 
of such property: § 7 kde : 
_ .. Provided that, where, the, undertaking is 
a factory and the. owner thereof. is not. him- 
self the ‘occupier- of the factory, the. -oecu- 
pier of. the- factory shall, unless the. owner 
has already taken out a policy of insuranée 
as required by this sub-section, himself take 
out’ the Bee ey ‘in such a case the occu- 
pier -shall be deemed to act.as the agent of 
the owner: and, shall’ be entitled , to. receive 
from the owner all sums. paid as premitims - 


on the policy: `. | , , ede 
Provided further that in the case of a. 
trading. Corporation: or body ... of Port Trus- 
tees, or Commissioners or any other person 
whose..inland `- vessels become insurable 
under. this Act,.the policy of. insurance taken 
‘out shall be fora sum not Jess than: the. in- 
surable: value - of ..-.such-: vessels, fuel and 
stores; and .this. obligation shall in thé case 
of a- trading Corporation incorporated out- 
side: India‘ rest upon. the. manager of the 
principal place of. business. in, India of the 
Corporation, . TS ade 4 
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'-(2) The: obligation imposed by sub-sec- 
tion (1) inclùdes, when the owner: of the 
undertaking is required by the Central Gov- 
ernment tó reconstruct the: property which 
has suffered damage, an obligation ‘to -take 


out an additional- policy of insurance ‘as ‘re- 
‘by the sub-section - in Tapet. of the- 


quired : 
reconstructed property. 

. When an undertaking in respect: of 
which a policy of insurance against emer- 
gency risks has been taken otit. as required 

y. this section 

owner to ‘another. or there: is a, change. of 
occupier of an undertaking which is. a fac- 
tory, the policy may ‘be. transferred to. the 
- new owner or occupier: and such: new. owner 
or: occupier shall succeed to. all- rights and 
liabilities under and. in relation to the ne Dolley 
as-if the policy-had- been: inthe first ins- 
tance taken out by him. 

4) Whoever .contravenes the proyisions 
of sub-section (1) or the proviso thereto, .or, 
having taken out a. policy of insurance as 
required by that sub-section, fails .to pay 
any premium which is due 
be punishable with: fine which.. may extend 
to two thousand rupees and -with..a- further 
fine which .may-.extend to one. thousand 
rupees for every. -day ` ate _the first on 
which’.the contravention "failure -con- 
tinues, and such TAEAE shall. be with: 
out prejudite. ‘to. any other penalty jor. liabi- 


lity incurred in, Cobyequente of such contra-. 


vention or failure. 

(5) Where any aa under- sub-sec- 
tion (4) is tried by a Presidency Magistrate 
or a magistrate of the first class, then, not- 
withstanding anything contained in the’ Code 
` of ae Procedure, 1898, the: magistrate 
‘trying the offencé may pass ` any sentence 
authorised by that” sub-section.” 

>  §. , Restrictions où. carryiú 
insurance business.— (1) After the’ date on 
which the Scheme is’ put into operation, : no 
. person ‘shall; ‘except “as a person . authorised 
b the Central Government. as, its agent, tó 
- issue polae in pursuance “of the Scheme, 
_carry on ‘the business of insuring under- 
takings*to which this Act” applies in India 
against = emergency ‘risks in Piece of pto- 
„perty insurable ‘under. this ‘A 
` (2). Whoever contravenes Ta “provisions 
of sub-section (1) ‘shall’ be _ puriighable, with 
fine which may “extend: to ‘five “thousand 
rupees and with ‘a further fine’ which may 
extend to one ‘thousand rupées - 
- day after the first on which the’ contraven- 
tion ‘continues. ~: 


STe Emergency” Risks” -“(Ondertalnigs) 


iteme Fund:— (17 The - -Céitral Govern- 
ment may, after`due appropriation ‘made by 
Parliament, by law ‘in ‘this behalf: transfér’in 
each firiancial year to -a fund to be -calléd 


the Emergency: Risks“ (Undertakings) Insur- | 


ance Fund such sunis,-as may be considered 
necessary, ‘not exceedifig the stims -receivéd 
by the Central -Governmént ‘by way`'of ‘in- 
süranċe - premiums ‘tinder 
way of payments made on composition of 
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-is. transferred -from one 


thereon, shall 


on. certain 5 


the Scheme; :or-by . 


AER. 


offences under ‘Section: 13. r. by:way ‘of ex- 
penses' or compensation- *awarded. ‘by a ~ 
Court, under Section -545 of the . Code of 


Criminal Procedure, 1898, out .of any. fine 
imposed in any prosecution under this. Act. 


(2) There ‘shall be paid from: out of 


the Fund:all stims egaied: for thé discharge 


by. the Central . Government of any of, its 
liabilities under the Scheme, or for’. payments 
‘by the Central Government under S. 10, or 
for the payment by. the. Central ` Government 
of the, remuneration and expenses. of agents 
employed for the purposes of the Scheme: 


(8) If at any>time when ‘a “payment ` is. 


to. -be made out of: the: Fund -the- sum; ‘stand-. 
ing. to the credit of the Fund ‘is ‘Tess than: ` 


the sum required for the. making -of that 
payment, an amount equal to. the deficiency : 
shall, -after. due appropriation : made. by 
Parliament by law, be paid’ into ‘the Fund 
as an_advance | out: of the..Consolidated Fund 
of. India. 
. Ea any: ‘time “the. ‘amount. ‘standing 
to. the -credit of the. Fund “exceeds ‘the sum 
which, in- the opinion of the Central Gav- ` 
ernment, i likely to., be -required.,” for the 
making of payments ‘out of the Fund, the 
excess “al be, disposed. of. in.suċh manner 
as the Central ‘Government ; may ` think fit. 
-.(5) ‘The. -Central Government shall. pre- 


pare- in such .form-and manner, as may be `` 


specified in the Scheme and shall publish 
either annually :ór .at such shorter. intervals 
as may be specified therein, an: account of 
sums. received into, and yad out t of ‘te 
Fund. _.. .. aso 
Š CHAPTER I 
A : “MISCELLANEOUS a 
3 8. Power ‘of Central’. Government to 
obtain information.— (1) Any person autho- 
rised in‘ this behalf’ by -the: Céntral ‘Govern- 
ment‘ may, “for ‘the purpose of - -ascertaining 
whether: or not the‘ owner ‘or “occupier ‘of 
any "property: required to’ be’ insured “tinder 
this Act has mka. out a policy of insuranze 
as réquired by- ‘Act in-respéect of such 
property, or-for. the purpose -of investigatin 
the: sess ‘value ‘of any property ' insur 


‘of required to be. insured; or’ proposed for 


insurance unde this Act, or for’ the urpose 
of” estimating ` the” damage | “suffered: yy any 
property insured ‘under this Act— i 

-(a) require the owner or occupier “of 


‘the ‘property, or any person’ carrying on in 
_ for every- In 
pect -of ‘the property, to submit to him stich .. 


ia the “business” of fire insurance: in res- 


accounts,‘ books or other docuinents orto , 
furnish-.to him. such ‘information. as he Buen 
woasonebly. ‘think nécessary, Or- ag +. 

(b) at “any. reasonable: time, cuter ‘any 
premises ‘comprising or containing the -pro- 
perty, - inspect : : guich premises ` or - property, 
and: require any’ person found on- such ‘pre- 
mises, who’is for the timebeing in charge 
thered&': or in-‘control thereof; -or' whom he 


. believes ' to. be im: possession: ‘of: information 


relevant- to` his « investigation, -to produce to- 
him ánd allow him to`. examine : such ap- 


1971 .. 


counts, books ‘or other. dccuments.as he may 

think necessary, or to: furnish to him suc 
other information . as-:he... may reasonably 
think necessary = 000 
“ (2) Whoever wilfully obstructs any 
peron in the. exercise of. his powers wnder 

is. section’ or fails “without reasonable -ex- 
éuse to comply with any : demand ` madè 
thereunder shall, in respect of each occa- 
sion on. which any... such’. obstructior. or 
failure takes place, be punishable with fine 
which may extend to one thousand rupees. 
> - (8) Whoever, in ‘purporting -td~ ccmply 
with ‘his obligations’ under . this seztion, 
knowingly: or recklessly" makes, a statement 
falsé“in a material particular shall be punish- 
able with fine which may extend tc ‘one 
thousand rupees. o -a oa... > 

_ (4) Where- in..any proceedings. in res- 

ect of a` coritravéntion of Section -5 inre- 
lation to any undertaking, it is proved, in 
relation to that undertaking— - ~~ -- 


(a) that ʻa demand -for the: production of 


a policy of insurance issued. in -aċcordahce 
with the Scheme; insuring the owner or oc- 


‘cupier of the insurable property was duly” 


made under this section an 
plied with, and- Emet eee Ss, 
(b) that the person making the demand 
was: not .. satisfied. that there 
policy-in existence, Aae AS ia 
it shall be presumed, except in‘so far.as the 
contrary is proyed,. that „the ‘said Section 5 
was being contravened in: relation. to that 
undertaking at the time when the demand 
was made and: continued to. be. contravened. 
in relation to: that undertaking at all times 
thereafter. ©“ - oer Gee 
-9. Punishment for giving false nfor- 

mation.— If any person, for the purpose of 
obtaining for himself or any. other person 
any payment in respect of any damage die 
to any action of the enemy.or under a policy 
issued in pursuance: of the .Scheme,—. 
` . (a) furnishes any information ‘which he 
knows to be: false in a material particular, or 
recklessly furnishes any information _ which 
is. false in a material particular, or » 

` ‘(by with intent’ to deceive, .procuces, 
furnishes, sends or otherwise makés ute- of 
- any book, account or: other document. which 
is. false in “a. material particular, or =. - 3 

. ‘(c)- with: intent to :deceive, . withholds 
any material information, he shall be-punish- 
able with fine which may extend .. to five 
thousand rupees, or with imprisonment for 
a term not exceeding three months, or with 
both. $ mpo Fre ae zi 
- 10: “Payment towards “cost of removal 
and reconstruction of insurable property.— 
Where the Central Government requires the 
owner of: an’ undertaking to remove ‘the ‘in- 
surable “property and. ~ to “reconstruct it’ in 
another Jocality, the . : Central -,Goverrment 
shall. make to, such. owner, - out,of the Fund, 
such payments, in addition to-any -sum pay- 
able under’ policy of insurance, ‘as it con- 
siders sufficient to:'defray. the cost’ of the 
removal: and, if necessdry,.: the replacement 


1971 Acts./7 7 


was not com- 


1 a 


aa ‘prosecution. for any 
ae a p on: for’. am 
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of: any part of the . property zin respect of 


_ which no. compensation. is“ payable... 


“ 11. Determination: of premiums’ un- 
paid:— (Í) Where’ any person has failed to 
insure as, ‘or to the full amount, required by 
this Act, and has thereby evaded the ‘pay- 
ment by.. way of premium ` .of any money 
which: he would have had ‘to pay but for 
such failure,.an officer ikae iù tbis. be- © 
half by the Central Government may deter- 
mine the. amount, payment -of which: has 
been so evaded; and thereupon such. person 
shall. be liable, without prejudice to any other 
action that may be.taken against him under 
this Act; to pay. to the Central -Government, 
as penalty; an..amount:equal to the..amount 
so` determined, and if no such payment. is 
made~on demand by the authorised. officer, 
the..amount of the penalty shall be. recover- 
able -from .such-'person.'as .an arrear of land 
revenue: ni es sle 5 PAS ge O 

:- (2) A-pérsom. against- .whom a deter- 
mination. is made. under- sub-section (1) may, 
within the periòd specified in the Scheme, 
appeal aginst such determination to’ the 
Central -Government whose ` decision there- 
on shall-be final. :- . o l 

-127 Limitation” on : prosecutions.—- No 
offerice -punishable 
under: this “Act shall be instituted: against 
any persor except by, ‘or with the consent 
of, the:-Central Government -or -an -authority 
authorised in this behalf. by the. Central -Gov- 
ermment:. -> -+ s5 Be) aT ` 


<- > I8. “ Coniposition of ` offenéesi— Any 


offence punishable’ under sub-section (4) of 
Section ‘5 may, either“ before; or after “the 
institution: sf the Deenen be compound- 
ed “by the*Central Government, , or by .any 
authority. euthorised in-this behalf by -the 
Central ‘Government, on‘ payment for ‘credit 
to the: Furid of such’. sum-as the. Central 
Government ‘or sich authority, as the case 
may: be, thinks -fit. oa ee ; 


' 14. Bar ‘of legal proceedings (1) No 
suit, 
shall 


ment, or..a~person actin 
Section- 4; for the refin 


urporting to: have been. taken out under 


ings to be insured or-to continue: to be? in- 
sured under . this. Act; -but such exemption 
shall-»not . prejudice. the - infliction “of any 
penalty: or-the accrual. of any - liability: incur- 
ted before the date on- which the exemption 
takes effect. te 


98 [Act:B2] i 
+9(2) In granting, an r:.exemption “under . 


_ this section: the : Cén : Government” may 
direct . that . the exemption -shall ..take’ effect 


en or : be -deemed -to..have . taken. “effect .on,.a 
cified..date after or. ‘before ines date of the . ae ee 


.spe 
ceria 


16 Refund : ae 






emiams™ 


- cases. (1) Where any: -property ma been - 


insured by ‘any: owner? or*.occupier. © :thereof 
for: any- pele and'-before .that- period -has 
elapsed~the property zor ‘thé: property.’ of that 
description’ has*ceased, “by virtue’of a noti 


‘fication. under.'sub:section.. (2) of’ Section 15,- i 


tobe insurable » under. ‘this “Act, the person 
who ‘has’ insüred the property’: shall: ‘be eñ- 


i titled: tosa proportionate: “refund of ‘the Be 
mium 


(OY “Where: a S w ‘insurance: Shas 
been: en :out. in relation: to :a “property 
which - isnot’ insurable ‘undef: this*Act and 
premium has been paid in relation to: such 


=: policy, .or wHere any premium:has: been paid 


` im. respect..6£:a property:‘which has ceased 
- ‘tobe insurable under=this Act; or:-where;in 


` _relation toʻa propèrty ihsurable under--this - 


Act, “premium: has`-been paid ,_ in- excess of 
the amoùnt due under the policy, the. person 
making such. payment: or, excess__ 


refund of; the -whole ‘of the amount so.: paid 
or. paid in:excess as the -case- -may .-be. a 
_(3):J£-it -is . established tothe” ee 
Gon. of the .Centtral:Government that-a policy 
of insurance under the Scheme has - been 


taken out s spay. -by, two. ,or-more persons. 
E 


in respects same. próperty;::the :policy 


E ake out by any. one -such person~may, .on 


him ‘and. after such 


application made by. 
Government . “may. 


AY as. the. Centr 
think.. 


Fit... be- -cancelled -and „thereupon:'the - 
-shall be .re- 


premium..paidon such ‘policy: 
funded. to the. person by.. whom -it was. paid 
; unless ` such person’-'has.-réecovered, the <pre- 
mium from any other person,-in- which: case; 


the refund. Shall, be made. to: ‘that other per- 








ee ‘Provided’ ‘that ” ‘no in hall bé ' mağ 
under this’: section . “unless - the "application: for 
the refund is made: o ‘the’. expiry „of ` six 
“months from the date, when: 
. Was, paid. = Eo 3 
f If... Removal - Of. deal 1E : any 
Aob. arises- aş to ‘whether, - a. person..is«. in 
surable in: respect’ of any. property’ insurable 
under. ‘this, Act, -the Central -- Government 






may, by-. order, - make. such. + directions; kee x 
ct, 


inconsistent with the- provisions of this, 
ae ee -to it- to: be necessa or: Bed 
or the removal. of,-such doubt: i 
15. to 


18.. Notification undef: section 


3 laid, béfore. Parliament.=::A!. copy- a . 
every ‘notification made by the>Cenitral:Gov- 


. ernment under Section<15;. shall be laid: after 

-it has been’ made; on ‘the ~cTable` of each. 
: Hoise. of Parliament: when ‘such. -House is 
in session- for a ‘period: of thirty: days: or- for 


the. duration of-:the session: iw: “which. “it: “is ee 


_ $0. at -whichever‘ pane isa esd 
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. Treal seemed Year of 


ayment,. : . 
as- the case may .be, shall be. ‘entitled: to - a 


j contro =. 


the. ; D MER 


-s3mall:icoins of. à person, due see rS 





; A. LR. 
“THE. “SMALL: A om ArT 
~i ui a GE 


ew it No? s at 1971) 







i 1971) 


os “Met to provide for the preven: 


tion. of ‘melting. or “destruction ‘of small coins, ` l 


hoarding of. small coins’ for the’ purpose“ of 
inelting or ‘destruction: ~ thereof, . ` and?" for 
matters “connected therewith tal 
thereto., EN eh 










 WHEHEAS an. "acute a ‘of: small con 
Goins has ‘been. felt -io the country and itis 
necessary, in the; interests of ..-the.:general - 
adores iS 


Public, to, take steps: to Telieve such. 
age: eae r 


Fel ws 


BE it ee by Parliament, 
R 


Ye dura ton— (1 ; 
Act. may‘:be- called THE. SMALL. CoINs 
(OFFENCES) ACT; -1971.. soe 


(ye shall: ‘remain’ in foros for a bee iod. 
š three’ "years. © se 


2. Definitions. Ta i “Act. ales 
the “contèxt otherwise~ ‘requires: i 
v «<“(a) mint” means:a: pt ‘of: Tie Govern: 


apd 


- ment of India; r 


“(b) < ‘small. ‘coin: :‘iheans ‘any ‘coin “of: ‘the 
value: ‘of ‘less :thanone “rupee; “which | is“legal 
tender’ “under. the Indian: ‘Coinage Act, ‘1906; 





8. . Prohibition : ‘on. melting ` Or. ‘destruc 


iti of , small -coins (1) No- person. shall - > 


(a) oe or destroy any smali .coin;: or ` 
(b) h ave in his Possession, custody, or 





còin, hates 


(i) any., ‘melted 
imóltëù state oriin a` solid ‘state, or* 





“= 7 Gi) any. small”: coin" in ‘a destroyed: or ` 


mutilated: state, or” 
Gii) small coins 5 subštäritiallý ir exeess 


of bis réasonable < “requiréments: ‘in'-such cir- - 


cumstances” as to” “indicate - that: he is having 
the.” possession, | ‘cústody- Ör *control * of “such 
small coitis -for* the: purpose - = melting" or 
fetoras, such’ small“ coig. i 






e E For: dia purpose: Of L 


_ termining ‘the:-Teasonable:::.. requirements: of 


shall, 
had- vto! Li 


= his total daily Yequirements: ‘of coal 7 , 


2Oins 

Pa the jator- of his: ‘business,’ 'océůp = 
Hon. or ‘profession, 
s iii) the. mode:,. 
small. coins, “and |, 

(iy) the manner, in ' which, : ‘and. Aha. 
place: at’ which, , such - small. coins are being 
possessed, ‘held... or., controlled. bys. -him.. T arg 


-~ (9) “Whoever. i is‘ found to be in the: "pos 





of his. _ acquisition of 7 


session- “of ` ‘any: “metal; which’ contain “alloys 





a Received.. the assent -of the; President 
on: 11-12-1971: Act- publish 





ed. in „Gaz. iof 


- India; 11- 12-1971, ote “HS. Fae. Ext Pe: 681. 


Ne 
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in the same proportions. in. which- they - have 
been used. in the sean ase of ‘any small 
coin,- shall be presumed; until the: contrary 
is. proved, to have- contravened. - the: provi- 
sions of sub-section (1). : 
-+ (8) Nothing. contained A E (1). 
or sub-section. (2). -shall apply: to the mat.: 
: - 4. -Penalty for contravention ‘of Sec- 
tion 3:— -Whoever- contravenes’ any prov-sion 
of sub-section: (1)- ‘of : Section “3 ‘without -any 
reasonable excuse, the ~ burden =: ‘of proving 
of: which. shall., lie .on’. such: person; shal! be 
punishable with imprisonment. for.a term: of 
not less than fee months : “but not. more 
five years.. o = 

e 5o Offences ` ‘by companies:— ” “@) 
Where an offence against this Act-hasbeen 
committ y. a company, every. person who, 
` at the time ‘the offence was ‘committéd,- ‘was 
in charge ‘of,and -was. ‘ responsible to, the 
company .-for - the- conduct. of- its: ‘business, 
shall be deemed to be’guilty ofthe off2iice 

and shall be. liable to-be proceeded against 
and: Pash aécordingly: > = 

| Provided ‘that potiiog E in this 

sub-section shall render any person liable«'to 
punishment, ifthe” proves that- the offence 
was committed without- his: ‘knowledge | A 
that he had exercised all due diligenc> to 
prevent the ‘commission of. such offence. 


- (2) Notwithstanding - ‘anything’ contained 
in sub-section’ (1), where’ any o ence uader 
this Act“ has” been’ committe 
and it is proved that the offence has’ been 
committed with -the- consent’ or -connivaice 
6f,. or “is attributable to, any neglect- on the 
part of- any director, manager, secretary -or 
other officer of the company, “such: diteztor, 
manager, -sé¢retary: or other- officer “shal be 
deemed to be guilty of that offence and 
shall be ‘liable to- be procecded: against and 
punished accordingly. 

Explanation.— For ~the . _purposes “of 
this ‘section,— f 
< (aj: “company” means’ “tiny body’ cor- 
porate and: ‘includes’ a firm, Fpi or £ther 
Beeston of individuals; ’ “and 3 

~- © “director” — >, 

(i) in-relation to a firm, ‘means ‘a pärt- 
ner, in the fi S 

(ii). in relation. to,: a sd or other ` as- 
- sociation -of, individuals, means the person 
. who is. entrusted, under the `- rules of the 
society. or other association, . with. the 
management. “of the affairs of the’ society or 
other’ association,” as ‘the - case may be. ` 

6. Offences to bë cognizable, bailable 
and not compoundable—- : ‘Notwithstanding 

g .contained..in-the Code of Crimin:; 


anythin; 
Procedure, 1898... offences ‘against. this Act 


shall be ‘cognizable. and bai lable” but shall 
not be compoundable. | a 


-. T7: Offences: may. -be tied ‘summarily. — 
Notwithstanding’ anything contained- in.. Sec- 


tion 260 of the Code of- Criminal -..-Proce-.- 


dure, ‘1898, offencés against -this -Act may 
be tried summarily by:-a . Presidency Magis- 
trate: or. &. ‘Magistrate. of: the: :first class, 


~ir The. Forward Contracts. (Regulation). Amendment. Act, 1971: 


by: a` coripany™ 
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.. 8. Forfeiture.: Any.-.small - .coin or 
metal in realtion to which. any offence 


against this .Act- has been Saimme ot 
Pe: forfeited to:. Government, . 


9.: - Provisions ; of Act ‘20° ‘of 1958. not’ to 
apply” to offences’ ‘under this Act.— Nothing 
in the Probation -of Offenders - Act, 1958 
shall apply to any offence against ‘this “Act.” 


10.. Repeal.— `. , The Small “Coins 
cise ueg ATL is hereby re- 





Far. FORWARD. CONTRACTS (REGU- 
LATION) . .AMENDMENT. .. ACT, . 1971 
; amie (Act Nos.58 of 1971) 5 
PRE AD ` (lth: Deèëmber 1971) 
“An Act further to amend the Forward 
Contracts: (Regulation). -Act,. 1952. 


BE it enacted -by -Parliament- in’ the 
Twenty-secend . Year: af the Republie of To- 
dia . as follows: > © 


3 i 





1° Short title cad commencement.— 
(1) This Act may be called THE FOR- 
WARD: CONTRACTS: “(REGULATION) 
AMENDMENT ACT., 1971... 
- (2) It shall - be “deemed to have ‘come 
into force on the 11th" day of’ October, 1971. 
“ 2. “Amendment of Section” 2 In See- 
tion 2 of the Forward Contracts ` (Régula- 
tion) Act, 1952 (74 of 1952): theveiiafter Te- 
ferred to as the principal Act),— 


(a) in clause (c), the words. “at a future 


date” shall.-be omitted;.- 


‘=. (b) to clause- (i), -the followin roviso 
and Explanation shall. be added, santas 


: “Provided that where any. such contract. © 
is: ‘performed either’ wholly ‘or in--part,— 


:(1). by tendering of the documents of 
title to the goods covèred ` by the ` contract 
by any patty thereto at Dein a commnis- 
sion agent or a bank has acquired. 
ownership ‘of the saic Pees by . pur- 
chase, exchiange ‘or otherwise, to any. other 
person. . (inc!udin: Fat eee agent but 
not: including a bank); 5 

-(2)-by . -the. iat of i any - “gum-- of 
money, ‘being the difference. between the 
contract rate and the ‘settlenient rate or 


_ clearing rate or the rate of any Ces 


contract. or. Ae a o> 


(8) by. 3 ‘any. _ other. méans T . 
and as a result .of :which_the.:actual. tender- 
ing of ‘the goods. covered . ‘by. the -contract 
or. the payment of -the full , price therefor is 
dispensed with, then, ‘sich contract:. shall 
pa Er deemed. to be,a ey, dslivery con- 
act, z sa 


*Received the. assent - of. Te President 
11-12-1971... Act ~, published: in * “Gaz. 
of. India;, 18- 12-1971 Pt. ILS. 1, Ext: P, 639. 
For Statement, of Objects and.- gg see 
Son ‘India; -18- 11- 1971 -Pt ILS. : » Ext 
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: Explanation —: For- the: ‘purposes o pa 
clause 


= (i)-“bank? “Includes -any banking : _com- 


‘pany as defined: in::the Banking . Regulation 
` Act, -1949 : (10 -of 1940), E £0. operative: 
bank.’ as defined “in 


'B of 
` India Act; 1984. Qa of. hogie e ‘State, ‘Bank ` 


òf: India ‘and. any. of ‘its subsidiaries and any, 
EE & 
f Section 3 


. Gi) “ commission a ‘means . a person’ 
of. business, ~ 


who, in the. ordinary course 
makes -contract’.for “the sale- sor- purchase" 


goods for? ‘others - for a" “remimeration ` (whe- ` 


ther known’: as commission: «or: otherwise) 
- which is. determined in the contract itself or 
.. determinable from the terms of the. contract, 


in either ‘case, ‘oaly. with’ reference . ‘to, the 


“quantity of goods. ‘or-to ‘the’ priče. r: asio. 


: Stipulated . in the: contractis 1. ~t 
225 “3... „Repeal. and saving: - 
ward ‘Contracts . (Regulation) ` 





` Ordinance, 1971 (11 of. 1971) is. hereby. re 


-Bealea Se 





B). ‘Notwithstanding - “wach” a 
. ‘thing done or any <action® taken. ‘under: the © 
the said: Ori be 


nend- = a particular.. land,; or rights. in: or. over 


`. principal Act „aş, amended; by. 
nance, shall berd ed to: 

or taken ‘under. the 
eby this”: 






HE coà “BEARING”. “AREAS : s tACOUE 
- SITION AND DEVELOPMENT) AMEND- 
“MENT » AND‘: VALIDATION: ACT, 1971 





~ (Lith: ‘December, .Ț 1971) 
= =to „amend 


: under the said ` ‘Act. 
“BE: it enacted. by’ Parliament ™ cin “the 
Twéaty-second: Year. of. ‘the’ Regeble’ ‘of: Ji: 
_ dia’ as follows:- — T 
-0 = 1l Short title — This :Act st be: ‘call 
ed. THE COAL BEARING | ” ARE AS” “(AC- 
“QUISITION _“AND:?- DEVEEOPMENT) 
cay. NDMENT. : AND i i 










BA eiaa Section $ i 


“Spection (2) of Section 8 of the Coal fp sab a sai | i 4. of. the 


E fection. { 


Areas: “(Acquisition “and: ‘Development).* 2A 
` . 1957 (hereinafter - -Téferred ` to as ‘the. princi 
- Act); for :the ‘words: “submit the case for ` 
' dedision:of the: Céntral-Governmient -toj ether 
>. with: the’ record ‘6f*the’ roceeditigs” hele 
him. and a repoftt containing ‘his’ “recdinmen- 
-dations on the objections”, 


Be: ~®Recsived: the: ‘assent ® “ok + the, ‘President 
on -11-12-1971 “Act: Publish ed 

. . India;+ 13: 12- 1971: Pt: H-S 

.-För: Statement, of -Obj ects 


‘in Gaz,” 





Gaz. -of To ‘2-8-1971, Pt 13 


: ~. P5038... > i ees 


- pect: of 
- under -sub-section me of Section ` 


new, -pank ‘constituted: ‘under ie fe ther: wit 
; eld by shim, for. ‘the . decision; 0! 


a pan (1) of Section -7, issued., 


Soke 54 of JQ7F ES 
the: Goal . ” 
Bearing. rene pe e and | ‘Develop-' 


`- ment): Act, 1957, -and to“ validate ` “certain acr” 
- quisitions `of land: or rights: int or, ‘over. Jand i 


aby i, 


1e words, brack-. 


eee Ext.: P.~ 685. 
d’ “Reasons, ‘See ` 


LR: ins 
ets and. iy oan “either makea. report in ‘res: - 
land:which: has: been A 
. oro 
rights. in ‘or over. suc land, : -or make: differ- - 
ent reports i in respect. ` of- different- parcels ` 
of such -land ` or’: of: rights. in or- :over isuch 
-land,to’ the» Central Governient,.: containing 
his; i Tecominendalions on -the- objections, to- 
th. the.: record.- .of -the ‘proceedings 
ve that, cor ; 






ton 9. of: ‘the smart A evans ; 
~ »-(a)-in . sub-section (1); a 
i) after the words “made ee it: 0: te tha 









effect , the, following: :zi shall: be: 
namely. : : A pT 
“and -- different. declara ons.~ may. be 


- made: omh time. fo, time ïn res ect: of differ- 
or of. 






BS P tae words * “Provided tat lerè 
Be . declaration”, lov 








' “Provided. ‘that, no: teen in. ey, 
:land,, covered „by. a “notification. under. ` 
after the -- 


commencement.. of. 2. Coal,. Bearing _Areas © 


a (Acquisition “and: Develo ment). Amendment 


and , Validation .Act,.1971,. shall be made `` 


er ‘the, expiry. of three. years. from. the date.“ 
of . the” said teens sas? 


that, 





7 Provided: further, 
tion”; eee eae ae 
Ë). ine a jior ‘the. vwords | a 
aihe eclaration”, the words”: Every. ‘declarar : 
tion” ‘shall, be “substituted. oat i 
endment of Section . 
Section, 13 of the pa pal Act after. ah i 
séction , (5), thé fo owing: sub-section’ shall 
be’ ‘inserted, ; hamely:—". 
“(BA) Tn determining - the“ 


he @.. a declares 














unt Er 


~ compensation for any” land Me one “under 


Sectiob. 9!" any increase“to” thevalue-.of the 
other land of the :person interested; likely:‘to 


__ acerué ‘from the ‘use to which" the‘ land ac- 


quired will be. “put: : shall’ “hot be ‘taken? into , l 
Consideration.” * - co 


55 ° Amendiient “of 





fo owing ‘sub‘section, “shall: ° 
nal of 







‘civil court has while ‘trying: a: suit under ‘the. ie 
Code ‘of . Civil. ‘Procedure, - 1908;--in’ ‘respect 


Bg of the following matters, amely: z -i 


-“@ summoning -.and*-enforcing.> the at- 


af. aae of i ‘person . and: ae him 


on ‘oath; : 
(ie ‘requiring: ‘the’ discovery ~ “and. prò- 
duction <of ‘any documenti®.c2-- ae 
(fiij réception“ of: ‘evidence: on: afidavits 


_Séétion Ge ia ae 
srincipal Act, after’ sub: - 


Tribunal; Fin > “the: *provéedings ae 
it, “shall have ali ‘the ‘powers ‘which a- - 
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> (iv): E, any pie record 
from any court or office; and. . . 

(v) issuing commissions for examina- 
tion of witnesses.” ets, E ai 
<. €s Amendment. ‘óf Section: 17— In 
Section- 17 of the principal’ Act; in: sub-sec- 
tion (2), for the second proviso, the collow- 
ing provisos , shall “be substituted, cnanaely?- 

. “Provided further” that every, person 
who claims to be an interested person (whe- 
ther such person. has been admitted to be 
interested or.,not) ‘including the person re- 
ferred. to in the preceding: proviso skall -be 
entitled to- prefer a. claim for compessation 
before the Tribunal: er ee 

- Provided “also that no person who has 
received the amount otherwise. than. under 
protest shall be entitled ‘to: prefer: any .such 
claim before the Tribunal.” =. 

7. Insertion of new.-Section I8A.— 
After Section..18 of the principal Act, the 
following section shall be inserted, ` name- 
“IBA. Payment.:to State Goverrments 
in lieu of royalty.—- Notwithstanding: _ any- 
thing contained in this Act; where” any 
land or any rights in‘ or over Jand:bslong- 
ing to a State Government (other then the 
rights under a mining, lease granted or 
deemed. to lave been’ granted by the ’State 
Government tovany person)- vest in the ‘Cen- 
tral Government under’ $.'10' or in a Gov- 
` ernment Company under S. 11, the Central 
Government or the Company as the case 
may .be, may pay to’ the State Goverament 
such“ sum. of .monéy’ as. “would” have ‘been. 
payable: as royalty. by a-lesseé” had such’ 
land or rights b oder 
granted by the State “Government. 

1 8. Validation: of. certain acquisitiens.— 
(1) Notwithstanding any judgment; -decree 
or order of any court to the contrary,— 

(a) no agonia of Toa or of rights 
in or over land made or purporting to have 
been: made’ under’ the principal: Act before 
the commencement.: of this Act, and’ ro. acy 
tion! taken or. thing done - (including any 
order made, agreement entered ‘into’ or noti- 
fication published) in’ connection with such 
acquisition shall be,,demed to -be invad or 
ever to have. become; invalid.. merely- on, the 
‘groound— ., ho y : Lg 


Be 
ee 


Ge (i) ‘that -one of” mòre competent * eutho- 
rities have ‘pérformed ‘the functions. of, eom- 


petent’: authority ` under- the: principa. Act - 


in respect of the land caveréd by the-same 
notification under. sub-section’ -(1) of Sec- 
- tion’ 7 of the’ principal: Act}... =- op 
-~ (ii) that one or :more reports have been 
made under’ sub-section (2) of: Section 8 of 
thé principal Act, whether in‘-respect' of ‘the 
entire-land. covered bythe same- notification 
under sub-séction (1). of. Section--7 .of the 
principal Act or rights in or over such Jand, 


een under 4° mining- lease- 


or in respect. of different parcels ` of. such 
land or of rightsin or over such land; 

< __ (iii) that. one or/more declarations have 
been made under Section 9 of the principal 
Act-in respect of differant parcels of the 
land covered by the same notification under 
sub-section. (1) of. Section :7 of the principal 


Act or in respect of rights in or over such- 
= ee eed oecae ghi o 


. (b) any acquisition: in pursuance ‘of an 

notification issued under aon (1) of 
Section-.7 of the principal Act before the 
cOmmencemeat of this Act may..be made 
after such ‘commencement and’. no such 
acquisition and’ no,-action. taken. or. thing. 
done (including any. order. made, agreement’ 
entered. into- or notification published) ‘whe. 
ther. béfore cor after such | commencement; 
in connection with ‘such acquisition shall be 
deemed ‘to’ be invalid merely on the grounds 
referred: to in, clause’ (a) or any. of them. 


~: 1,2) Notwithstanding: anything contained 


‘in’ clause’ (b) of sub-section. (1),- no‘ declara-' 


tion under Section 9 of :the principal Act in 
respect of any land, or rights in or over such 
land, ‘which has” ‘been notified, before 
the commencement of this Act, under sub- 
section (1) of Section Tof the principal’ Act, 
Shall be made after: the expiry of two years 
from the commencement o ‘this Act. .. 

(3) Where acquisition. of * any particu- 
lar land (not being acquisition of rights in 
or. over’ such land) covered by ‘a notification 
under sub-section (1). of Section 7 of the 
principal Act, issued. before. the -commence- 
ment of this- Act,-is-or has been made in 
pursuance ‘of any. declaration under Sec. 9 
of the principal-Act; whether made before 
or after such commencément, and such de- 
claration is or has-been made after the ex- 
piry of three years from the date of -issue 
of such notification, there “shall be. paid 
simple interest, calculated at the rate of six 
per centum pər annum on the market value 
of such land; as determined under sub-sec- 
tion (5). ož., Section 18 of:the principal. Act, 
from the date of expiry of the said: period 
of three ysars to the date of tender of- pay- 
ment of compensation payable for the ac- 
quisition of such land:-- = > =” F 


Provided that no such interest- shall -be 
payable for any. period during -which the 
proceedings for the acquisition of any land 
were ‘held up on “account of ‘stay or, injunc- 


tion by order of a Court: ` 


< Provided further* that ~ nothing in this 
sub-séction. shall apply to the: acquisition. of 
aty- . land’. whéfe the ‘amourit.. of .compensa- 
tion has been paid to the. persons interested 
before the commencement of this Act. 





102 [Aet:: 56] = 
THE ARMS (AMENDMENT) ACT, 1971; 
“(AGE N NO. 55 OF 1971]? = 


> (8th December, 1971), g7 


an Act. to. “aniend - -the Arns, Act, 1959; 


-: BE“it-: enacted : rby- Parliament : ‘in? the. 
T Treaty acco Year'-: of . the- 
India as follows:=— >: - 
- L Short title — This Act may -` te 
f iori THE ARMS TEMENDMENT) ‘ACT, 
971 PLT 
` 2. “Amendment! of: ‘Section’ 9m ace 
tion ‘2 of the’ Arms: ‘Act = 1959, ‘in sub-section 


(15, “for - clauSe, (d); the" following, ~ ‘clause: 
shall: be substituted}: namely: 3 
aa (3 - “district ‘ magistrate sation 





area for which = `a: -Commissioner oe 
a has 'beën appointed, ee ‘the e Com. 
cludes: 


missioner ‘of’ Pélice thereof © an 
i 95 EDN 


any’ ‘stich “Deputy” ‘Commis 
iog jurisdiction: 


by the " State Government. in: 
l zelation ‘to.such. area or” “part;’- 


*Recéived’ the. assent “of ae “President: 
“ag. 12-1971." Act ` publishe a Gaz.” of. 
fadia.. “14-12-1971; Pt. -I-S; aed Ezt.: P., 64L. 





fe 





For: Stateitient of Objects. ‘and . Reasons; .se8. `> 


Gaz; ai TA 28-7- 19715; Pt TES.. 2, Ext; 


eus 








THE ‘COMPTROLLER AND “AUDITOR: 

GENERAL'S ‘DUTIES, POWERS. . 

CONDITIONS ` OF : SERVICE) “ACT, 1971. 
- [ACT 'NO.*56°OF~ 1971]. ; 











“The: ©. and ‘A: Genéral’s-(D;-P. ahd-C. of S.)-Act,? 1971. 


“Republic - of: a . e aA 
1. Fuuictions: of. Comptroller: and. Auditor-. 





ae 20. “Audit of- accounts: 
ion i 
“over the “whole “ör” i 


‘such-.area, as -mày be: specified `. 
fhis: beh alf iar 


AND: > 







z ALR 


-12.- Comptroller and ‘Auditor-General. 

give information’ “and: render ~~ ‘assist 
„7: ance to the. Union, and. States., © ` 
18. General provisions ‘ rélating” to ‘audit. 
14 Audit of receipts and ‘expenditure ‘of 
--bodies ~ot: authorities: _. substantially 
_Binainceds from .: a Union or State.. Rex. 


e case of. grants of 
, authorities 2. 


_-General in 
` Joans* ‘given’ to, „other f 
Beds. ee 
16. “Audit ‘of: receipts of Unioa ‘OF of ‘States; 
“17. Audit. of acéotints- of ‘stores and” stock.” 
18." Powers: “of © Comptrollér*and’: Auditor:. 
* General int connection | with: audit “of. 
accounts. = bea eee 3 
19. Audit - of.: Government: Companies and 
- Gorporations.::: -4:3 ao - . 





or bodies. ~“: 


n _ CHAPTER Iiv. . 
i me ‘MISCELLANEOUS ` BEE a 
at. Delegation, of . power “oE Göiaberolié 


d “Auditor-General, ` 
22. Power to make ‘rules. ` 
» Power ‘to -make regulations; .-- 

r w Un with detailed audit. ni 





THE COMPTROLLER. AND. _ AUDITOR. 
GENERAL'S: (DUTIES, ..POWERS...:. AND 
CONDITIONS. OF. SERVICE)..: ‘ACT; WH, 
ANG. 56 OF..I971]?., 


i ‘Q5th Decetiher,. 1971 
th: An. Act to. “determine ‘the’ conditions of 











a x es “CONTENTS. A service of- the.. Comptroller. “and ` . Auditor- 
s a a, CHAPTER I. p £ nas General. of aoia, al to ‘prescribe his. one 
Pass > REL IMIN. pn ap” powers, -an or... matters... connect 
“4: "Shi ee yee ARY - therewith or. incidental thereto; ~. ees 
Eg Sot de a ee wth is = _ BE. -it once Mae ee Rap de 
ESZE nak “rh ‘wenty-secon Year o. e epu è Q: 
ius teer CHAPTER toon Thdia as s follows:— si R T 
SALARY ADD THE CO: ae OF. 7 ete CHAPTER: rt i 
ERVICE E M FIN LEE ann Ay kee eats 
AUDITOR-GENERAL. “ ae ogg its ake. 
(8; Sálaryi i 7 de “2 arul, “Short - ttle. -This- > Acte: may; ; F 
4A. Term of office. oe ©. called . THE COMPTROLLER.- AND. ‘AU- 
om Lori meg DITOR-GENERAL’S»: (DUTIES; POWERS 
P Ope, : -AND CONDITIONS ue SERVICE) ACT, 
6. Pensions: i cico e nat ete n 1971. = f 





27, Commutation of" -pension:’ eee 
“8, Ri it “to subseribe.. to. ‘Cental ce 
“Ss dent Fund. . : os 7 

8. Other conditioni of service, ` i 





DUTIES. AND: POWERS: :OF ‘THE COM: 
PTROLLER AND- E 


10: Comptroller and “Auditor-General , ’ 
compile ” accounts” “of” Union™ “Gnd 
States. 

11. Comptroller ‘and Auditor-General to 
prepare and“ submit accounts to the 
“President, Governors of States and 
Administrators of Union territories 

. having Legislative ‘Assemblies, 


na Gal. unde: 
, CHAPTER IM... - a 
+ gecounts , and- balance-sheets and -other:. Sab; 


ae. 15- 12-1971, Pt... IS, 1; 


‘OO Defiittions E In ihis Achi “wiles 


the context’ otherwise. rédiiires, — 


(a) “ ‘accounts”, >in relation to Mon 
gs- of -a-.. Governament, -includes 
trading, manufacturing :and,. profit. and loss. 


sidiary « accounts; 
-(b) “ appropriation A ' means- ace, 
counts which relate the expenditure brought ` 


‘at S Received the’ :assentof the, President 

cn 1512-1971: Act published in “Gaz. >of 
-Ext:: B.-652. 
For Statement. of Objects “an Reasons; “See 
Gaz, of T Indias 11-8-1971, PESTES, :2, Exts 


1971 The.C. and A. -General’s (D.,.P: 


during a -financial year; to. the -several items 
specified. in the law made in- accordance 
with the -provisions -of- the -Constitution -or 
of. the Government of Union;. . Territories 
Act, 1963,;for the appropriation: of .moneys 
out of. the Consolidated Fund . of India’ or 
of a State, or of a Union territory having 
a Legislative Assembly, as the case. may 
e 


eres 


not. i Ra 7 nape ba we oai 
OCT 2 CHAPTER N `. 

SALARY AND ( IND 
. SERVICE. OF THE..COMPTROLLER, . 
.-.. AND, “AUDITOR-GENERAL 


8..-Salary:—- ‘There ‘shall - be paid to 
. the Comptroller ‘and -Auditor-General -- a 
‘salary whichis equal to the salary of the 
Judge of.the Supreme Court: = -:. 

. | Provided that if’a pérson who, imme- 
‘diately before the ‘date of “assuming office 
as the Comptroller “and > Auditor-General, 
was in receipt of, or, being “eligible ‘so -tọ 
‘do, had’ elected to’ draw, a persion (other 
‘than a disability or wound’ pension) in res- 
pect of any -previous service: under the Gov- 
ernment of the Union or-any,-of its prede- 
cessor’ Governments; or under’ the Govern- 
ment of a Statė or any- of its , predecessor 
Governments, his salary in, respect’ of sér- 
vice as Comptroller ‘and’ Auditor-General 
shall. be reduced— ~~. ~ - oe - 
~. (a) bythe amount 


and = ee gous, or d 

{b} if he. had; befere assuming office, 
-receiyed, in liéu Of a portion of the pension 
due to him in respect òf such previous.. ser- 
vice, the commuted valte ‘thereof, by the 
‘amount of that’ portion of ‘the pension; and 
- (o) tf he iad before’ ‘assuming ‘ office, 
‘received, or become eligible--for : receiving, 
a retirement | gratuity in respect of such’ pre- 
vious service, by the petision equivalent -of 
that gratuity Bo Se ee OA 


4. Term of office— The Comptroller 


‘and. Auditor-General ‘shall “hold office for a 
‘term’ of six “yéars “from ‘the date on which 
he assumes such office: 7" 2 00 
Provided that. where ‘he attains the 
‘age of sixty-five years. before the expiry of 
‘the said term:;of six “years, he shall vacate 
such office on the, date.on which he. attains 
the said’ ages“... Spit oe “igh fo 
- Provided further .that he -may, at .any 
time, by writing: under. ‘his- hand addressed 
to the President, resign. his ofice.. > - 
- |. Explanation.- For the;-purpose of this 
section; the term. of six years in respect of 
„the. Comptroller- and. Auditor-General hold- 
ing office immediately -before the commence- 


. of that. : pension: 


and:-C. of S.) Act,"1971 [Act 56] -108 


ment of this. Act, shall be computed from 
the date::on'.which he had assımed office. 
5. Leave.— (1)-'A person “who, imme- 
diately before the: date of. assuming “office 
as: the Comptroller -and Auditor-General, 
was in theservice of. Government :may. be 
granted during his tenure. of office but not 
thereafter, . leave -in : accordance with™ ‘the 
rules for the time..being applicable to the 
Service. -to:. which*:he.. belonged before : such 
date and ‘he shall -be~:entitled to carry for- 
ward: the amount:-of leave -standing at- his 
credit=-:on -süch date, notwithstanding any- 
thing. contained in -Section ` 6. ; 


_ (2) Any other. person who ‘is: appoint- 
ed as -the Com stroller. and , Auditor-General 
may be granted’ leave in accordance with 
such`rules as are fot the time being appli- 
eable“to a member of the Indian Adminis- 
trative. Service. a l a a sA i k ` 
. (8) The power ;to grant or refuse leave 
to the Comptroller: and Auditor-General 
and to revoke or éurtail leave granted to 


“him, shall ‘vest’ in the’ President: 


© 6. Pension— (1): A perscn’ who, im- 
mediately before the. date of .assuming office 
as the Comptroller: and’ Auditor-General, 
-was in the service: of Government shall be 
deemed to have retired from service on the 
date on. which he enters upon office’ as the 
Comptroller., and . Auditor-General but his 
service as. the -Comptroller ard Auditor- 
General shall;be reckoned as continuing A 
proved: ‘service; counting.. for peasion in the 
enters upon 


Service to ‘which -he belonged. 

-7 (2) Every -person: - who : 

office as ‘thé Comptroller’ and Auditor-Gene- 
‘ral shall, on demitting the said office, be 
eligible to a pension* of a sum of. fifteen 
thousand: rupees- per annum’-: which sum 
shall include ‘the- aggregate of all pensions 
payable to him and the commuted portion, 


if. any; of-his pension; and the pension equi- 


valent of the rétirement : gratuity, if any, 
which mey have been admissible to him 
under’ the ‘rules for. the‘time being appli- 
cable’ to . the” Service to which he belonged: 
~ ‘Provided ‘that. if: sucha person is . or 
becomes eligible; at ‘any time, under, the 
rules .for the’time “being governing the Ser- 
vice ‘to ‘which he belonged, to a -pension 
higher than the ‘said sum of fifteen thou- 
sand’ rupees, he shall .be ‘eligible to` draw, 
‘as’ pénsion, the said higher, amount. | | 
Qe: person iwho,: immediately.‘ before 
the date af assuming office as. the ‘Comptrol- 


Jer and . Auditor-General, was in receipt of, 


‘or, had, become eligible for receiving, a pen- 
tion in raspect of. any previous - service 
under Government, :shall, on_demitting office 
as the Comptroller and Auditor-General, be 
eligible to. a pension -of fifteer thousand 
rupees per annum. which .sum: shall include 

e „aggregate of all pensions payable to 

im and the commuted portion, if any, of 
his..pension, and the. pension. equivalent of 
the retirement gratuity, if any, which may 


' maissible. to ‘him ` under* iy 
(8) “Except ° where he. démits: ofice by 


:104_[Act. sòl 
havè been : admissible to him’ under .::the 
rules for .the.time “being applicable.: to the 
Service to which. he. belonged:. -.: 


Provided- that if sucha- porii i. 
becomes? eligible, at- any .‘time,: -urder:.: 


-or 
the 


riles-for the: time:being governing’ thé Ser- - 


vice ‘to. which - he» belonged, : to. a pension 
higher- than -the -said- sum -of..-fifteen:- 
. send: rupees, “he. ore be .eligiblé to draw, 
as. iD Ay the - said higher: amount.. 

4 
a as.. the: Comptrelle 


shall, on demitting’. the: said office, : be: eligi- 
ble to a pensión, af: fifteen ‘thousand. rupees 
per annum. 

: (5) The” son "folding: office inmedi- 
ately before * për E E of this Act 
as ‘the Comptroller .. ‘and ‘ Auditor-General 
shall be’ -éligible: to ` draw, at his” option, 


pension’ at’the. rate at which’ it wo ald” (be 


admissible to him if this Act had not come . 
this: : the’ rules- for: the- time- being a applicable _ to- 


into--force™ or: „at. the rate’: “Specified in 2 
= section. AY : 

JBA ‘person whe Hemi” ‘office ; A 
Comptroller: and* Auditor-General by resig- 








- nation “shall, on- súth : demission,- be eligible - = 


„to. a pension at: the’ ‘rate: ‘of ~two thousand 
rupees. per: annum - ‘for each. compléted: year 
of his “service as the. Comp roler: ad fn 
ditor-General:: ‘v; ; pounce i 

*. Provided that ‘in: ithe’ casé- ‘a a perc 
referred. to’ ih sub-séction (1)* or ‘sub-section 
(8); “the aggregate’ amount òf pension ad- 
missible “under. this * sub-section. - together 
with... the’ amouñt - tee pension » virichiiding ‘the 
commuted portion,- if ‘any, cof “hig pension, 


and, the - pension. equive ent -of the: :retire- ` 


ment gratuity, if. any, which may. have been 
admissible to. him under -the rules“for the 
time being ‘applicable ‘to the .. Service,-; to 


which:. he , ie onged> immediately. before - he’ 
assumed office: as the. Comptroller: and or 


` ditor-General, shall not ad. -fifteen 
sand rupees per- annum or th 
sion referred . to’ in -proviso. 
2). or sub-section. (8), as the.-case.-.may...be. 
(7) If “a -person . who. demits: office. as 
‘thé Coniptroller. and: Auditor-General is not 
eligible to any pension under eae section 
but is eligible ‘to’ a ‘pension’ ‘under the’ rules 
for. the, ‘time "ie bg applicable’ to ‘the’ Ser- 
vice ‘to which’ he bel 
‘fore. he ‘assumed’ office’ as” 
and’ Auditor-General, he- Shall,” 
‘standing anything jgontained * in’ 
be eligible ‘to’ draw such™ pension’ as is: 
the-said rules. 


1 thou- 
higher- pen- 


` notwith- 


Têsignátion, a person-, holding’ office `of. the 
Comptroller and Auditor-General. “shall? 
‘deemiéd, for“ thé arpa of” this Act,” to 
‘have demitted: „SU fice”. i “stich, if; ‘and 


onl 





spëčitied“ ir Section ‘A: 
(b): he? has 

five years, or- ` 
- (e) ‘his’ demissiòn of’ “office is “ynédically 

certified to be necessitated «by “il health, = “ 


The: .C.\-and A. General’s. D. F: aa C.-0f SYA Act,’ soni 


- President, apply ‘to ‘4, 
thou-.- 


other.: gen -who -is > EE 
oa Auditor-General ` 


` "Save aş, otherwise, expressly , 


. "person holding office ‘as ‘the”’. 


"as ‘the -i 


onged -immediately be~ 
thé” Comptroller 


is. section, : 


a Tie has“ ompleted | the term. of ofige 
“attained. ‘te ” ‘age’ of “sixty 


“ 


-A rk 
1% Commutation: -`ó ension.—- "The 
Civil. Pensions Creal “Rules -for 
the. time: being in force shall; with.’ such 


adaptations as ‘may be raded therein by: the 
erson ‘who `-had. held 
officè ‘as mhe Compito er: and Autar Ce 
neral, 

ae. 4 Hight to’ subscribe ` ‘to Cernat Pro- 
vident Fund.— Every eg holding office 
gs, the `CÇomptroller Aüditor-Geńeral 
‘shall: be ‘entitled to subeecbo to ‘thé a 


- yal ‘Provident Fund™ (Central' Services). 


9... Other... of - service — 
rovided. in tbis. 
Service of a- 

“Comptroller 
ahd- Auditor-General inchiding his “emolu-- 
‘ments during any. period .of duty out ` ‘of 
India and. his Tava ‘allowance , while 
travelling où duty, -shall ‘he’ determined : by 


conditions . 


Act, the other conditions o 


a member: óf thè'Indian:-- Administrative 
Service holding. the .rank of. Sy 
e*.Government of India, pn o - 
“Provided that.: “nothing - in: ‘this, sou 
shall have effect:so as,to give a person.: who 
immediately- before the date of: assuming 
office as: the, Comptroller ‘and...Auditor-Ge- : 
“neral, was, in the :service.,;.. of : Govèrhment, 


to 


~ Jess favourable terms -in respect of any. -of 


-the .matters aforesaid., than those to., which 
he would. ‘be. entitled’ as. a. member of the 
Service: to: which he. belonged, his- service 
as...Comptroller -and: Auditor-General ` being 
treated: for. the. purpose. of . this. ‘proviso as 
continuing, ‘service. in.. the, Service. to which 
he bel onged. v 
at CHAPTER: IL. 


` “DUTIES “AND POWERS: OF THE: ae 


-TROLLER AND . .AUDITOR-GENERAL 


10. - Comptroller and . Auditor-General 
to compile’ accounts" of Union -and ` States.— 


o sub-section ` Wi The Comptroller and” "Auditor-General 


shall be’ ‘responsible— ` a 

=> (a) fot ; compiling the. e of ‘the 
‘Union’ and’ of each State from: the ‘initial 
‘and subsidiary ` accounts. ‘fendered -to . the 
‘audit. ‘and | accounts, offices. inder. his. control 
“by: . treasuries, ‘offices’ or” departiñents | TÈS- 


ae for "the ad ce such - accounts; 


thé Gover- 


“nor ao a Stats: as asst ae actounts- of 


-be that ‘State,* ‘may, “after consultation ‘with. the © 


Comptroller” ‘and Auditor-General, ` by.” order, 


` -relieve him from the responsibility. ‘for com- 


‘piling. the’ accounts:-of vany ‘particular “service 
or ‘department: of the- Fuon, oÈ of-a, State, 
as the case‘may bev... > = 
:.°. “Provided” further ™ ‘that the: Prësident 
-may;* after -consultation ‘with’ the: Comptrol- 
ler ‘and. Auditor-General; by- order,. relieve 


him from: the responsibility’ for: keeping ; ‘the 


1971 ~ 
accounts -of any particular iclass or» ckarac- 
l2 REIG i P E Sadh as rate vad H 
-` `>(2) Where, :. under .any”: arrangement,: a 

rson other than the: Comptroller anc Au- 
Bitor-Ceneral has, before-<the--.commence- 
ment of this Act, been responsible—- - 
. -7 @) for - compiling’ the ‘accounts of any 
- particular service jor ` department 
Union. or. of a, State, or 


particular class of character, * - oe as 
-such arrangement shall, ` notwithstaading 
anything contained in sub-section’ (1), coñ- 
tinue to be in force unless, after consulta- 
tion with the: Comptroller. and» Avditor- 
Géneral, -it ‘iss revoked: in the: case“ rezerred 
to` in clause ‘{i),. by~an order- of -the Presi- 


dent-or the~Governor--of -the State; as* the’ 


‘case::may be, and “in* the: case referred `t 
in clause . (ii); by- an order of the -President. 

‘. 11: Comptroller and’. Auditor-General 
to prepare and submit accounts to the Pre- 
sident,- Governors of States and. Administra- 
tors .of Union: territories -having Legislative 


‘tor-General shall, -from -the ~ accounts’ cori- 
piled by:him or by-any -other persom res- 
ponsible in: that behalf,- prepare“. iñ each 
year: accounts” (including,` in ` the case ` of 
accounts | compiled . by. him,” 
accounts) “showing... under: ~ the ‘respsctive 
heads the annual receipts aiid disbursenents 
for the-purpose of the’ Union, of each State 


and of each ‘Union territory: having a Legis- ` 


lative . Assembly, : and. shall submit’ those `ae- 
counts: to the President. or the! Governor of 
_ a State or Administrator: ofthe Unidn terri- 
tory having a. Legislative Assembly, as the 
` case may be, on.or before such, dates as he 
May, with the concurrence of. the Govern- 
ment concerned, determine, .., _: ah 

= 12.. Comptroller. and :- Auditor-G2neral 
` to give information; and render. assi:tance 
to the Union and States— The Corptrol- 
ler and ‘Auditor-General shall, -in so tar. as 
the accounts, for the compilation or keep- 
ing of which-he is responsible, ‘enable “bim 
go"to do, give to thé Union ‘Government, to 
the State Governments or`tọ: the Govern- 
ments of Union. territories having Legisla- 
tive Assemblies, as the case ‘may “be, such 
information aš they may, from time to time, 
require, and “render ‘such ‘assistance ‘in thé: 
-preparation ‘of “their: annual’ financial state- 
ments: as_ they may reasonably ask “for. 

:, 18... “General provisions ‘¥elating © at- 
dit-— It shall. be the duty..of the Comptrol- 
- Jer “and “Auditor-General, t.. 05 =. 
ws: (a) to audit all -expediture . from: the 
Consolidated. Fund œf India: and of each 
State and of each “Union territory Łaving 
a: Legislative’ Assembly. and. to ascertain 
- whether” the: moneys’ shown’ in the accounts 
as having beén | “dis 
available’.for' and: applicable “to -the ‘s=rvice 
or purpose to which’ they Have bee. ap- 
plied or charged and whether: the ‘expendi- 
ture conforms ‘to: the: authority which gov- 
ems it}. 0° 50 eS eg Fa 


“oz the: - 


‘appropriation - 


“disbursed | were  lègally. 
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. (b) ta - audit all -transactions>- `of: the 
Union: and of -the States relating to Contin- 


gency: Funds and. Public ` Accounts; . - 
-(c)-to_ audit ‘all: trading,..manufacturin 


profit and loss accounts and -balance-sheets 


and. other~subsidiary «accounts kept in any 


aom o the-Union or of. a State; 
‘ani 


in-veach ‘case ‘to ‘réport on ‘the expendi- 
i „transactions or. accounts so aùdited by ` 


“44, Audit of. receipts and expenditure of 
bodies. or authorities. substantially- financed . 
ffom:: Union *..: or: °-State’ © Revenues. 
—wWhere any: body’.or authority is. substan- 
tially financed:-by ‘grants or-loans from. the 
Consolidated -Fund of India: or “of -any State 
or of any: Union territory having -a ‘Legisla- 
tive ‘Assembly; -the ‘Comptroller -and Auditor- 
General*: shall, : subject. to. ‘the provisions.’ of 
any law for the time being in. force-appli- 


-cable to the body or authority, as the case 
.may. be;-endit all receipts,and expenditure 


of that body -or: authority and. to report on 


-the - receipts and expenditure. audited.. . by 
Assemblies. The Comptroller -.and Audi- him. ay 2.00: oa., ae eae zo 


_ |. Explanation— Wheré the grant or loan 
‘to a body or authority from the Consolidated 
‘Fund*of -India ‘or of any’ Staté‘ or of . any 
Union’ territory’ having “a` Legislative’ As- 
‘sembly in ‘a. financial’ year is ‘not less than. 
rupees five lakhs and the amount’ of’ such 
grant ‘or loan is not less ‘than seventy-five 
‘per cent. of ‘the total expenditure of : that 
ody or authority, such oe or authority 
shall be .deemed,:-for:.the purposes -of this 
section,- tá be-substantially financed -by ‘such 
grants or:toans, as the case may be. -> - 
- 15.° Functions of Comptroller and’ Au- 
ditor-Genéral in the case of grants or loans 
iven to other authorities “ or bodies— 
Ü). Where any- grant. or- Joan is given for 
any specific purpose ‘from the: Consolidated 
‘Fund of: India: .orof. any. State or ‘of any 
Union’ territory having: a Legislative . As- 
sembly to ‘any “authority ‘or body not - being 
a foreign State or international organisation, 
‘the. Comptroller and Auditor-General shali ` 
scrutinise. the © .procedures.-.:by which -the 
sanctioning. authority . satisfies itself as to 
the fulfilment ofthe’ conditions subject to 


which::such grants or: loans were given and 


shall for this purpose have right of access, 
after - giving. reasonable - previous notice, to. 
the books, and. accounts of. that. authority 
OE Vay Si a 
: Provided: that: the: President, the’ Gov- 
ernorof a State ‘of:‘the Administrator of a 
Union territory: -having a ‘Legislative Assem- 
bly, as the case may be, may; where-he ‘is 
of.-opinion that .it. is. necessary: so to.do in 
the public. interest, by order, relieve -the 
Comptroller. and ‘Auditor-General, after ‘con- 
sultation with.. him, from-making any such 
scrutiny in respect of any-.body. or :authority 
receiving such grant or loan. =~ 
* -(2) Except- where he is authorised so 
to do: by the- President, thë Governor of 'a 
State or the Administrator of a Union terri- 
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' tory’-having. ax. Legislative ‘Assembly, .as_the 
ease. may he ‘the Comptroller: poe ges ie 


General -shall not. have, while éxercising-the 
powers conferred. on. himn: :by ¿sub-section (1), 
-right of:aċcess` to the books -and accounts~of 
-any corporation .. to- which: ; aniy: :such~ grant 


` or loaniass is:-referred:! to ;in_sub:section:(1) ~, 
: = Bowers ae 


- is given if the law: “by or under: which such 
" sedrporation- has- beem established -:-provides 
‘for the audit of the accounts of such ‘cor- 


-poration-by an ;agency- other. than the Comp- f 


troller ‘and. ‘Auditor-General:: 

Provided: that no- such :: 

i ‘hall .be -made~except : after: ‘consultation - <with 
i Comptroller., cand - Auditor-General :. and -1° ex- 

-cept after: giving “the ‘concerned - -corporation 
„à: reasonable opportunity: of 5 making repre- 


uF i: Sin 
i gathorieation 


. sentations.. with’. régard’ to «the ‘proposal -- to’ 


“give’to’ the: Comptroller tand ‘‘Auditor-Gené- 
Fal: right: of -access tò its books and accounts. 


"32 16) “Audit ‘of!-receipts of Union of `of- Te 


‘States It shall “be=the dhity-of thé Comp- 
„troller -and: Auditor-Gerieral--to -audit-all re- 


--ceipts which arë a itd the.-Consoli-- 


a Piod of In and ‘of . Om Sae ‘and 


oa -report eean oe 


SETS 
-stock— The Comptroller “ ‘and: Auditor-Ge- 
` neral shall have . authority: to-“aidit “and: ré- 
pom .on the ,accounts:. of stores., and ; “stock 
ept in any. office” 
Union. or of a State. 
Ce i8 
-tor-General : in.:conneétion; with audit: of ac- 





counts.— . (1) The. ‘Comptroller. and: Auditor: - 
-in connection . with- the. pet ` 


.General--sh 
-formance of his duties ‘under this ‘Act, have 
ioi Rene 


- (a) to: 








State, -including.-treasuries’"and such’: offices 


responsible forthe- keeping -of “initial ~ot . 





. Sa arom. : as submit accounts 


ies 


ot ese + i. Pig! 
deal 


papers’ and’: other “doctiménts “= which 


with or form the basis. of or are otherwise- 
relevant tò >the: transactions- to-which his - 


duties. in- respect. of;:audit . extend, “shall -be 
‘sent. to such. ‘place aS; he- ‘may. “appoint * fot 
, inspection;. pert at moa, 
, (c). :to.-put. ‘such: questions” ot “me? such 
‘pbeeovauions as! 


call: for-.such’information-‘as he? may require 
for the-preparation':of any- account or- Teport 
which it is his. duty :to-prepare: i 
(2):The person ‘in-charge. of : An} office 
or- department, the accounts. of -which~have 
to be. ee and: audited: bys, the: Comp- 
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_.-Of. opinion “that it: is neces 





-Audit | of! acedunts’“6f~ ~ stores one 


“Or, Separtment ; "of; the p 


Powers óf. Comptroller and “Audi Se 
pet any. ities a OE: ei. 
ander the control: hof .. the Union ör ofra 


State “6 
OY to rede shat any” ačooints “ok ` 


‘he may -'consider ` nëcessary,. 
to:the~.person in ‘charge of the: officé and: to, 


A. ER 
troller: and -AuditorGeéneral, : - shall. afford:- all 
facilities for such- inspection and .comply 
with.- requests « forv:information $ñ. as- ‘come 
plete:-a form: Jo and with: all « 
sonable > Beem ef aei %, 






i Sna ad Auditor 
General in, es to: thé dudit™ of “the ač 
‘counts of “Government ` comipanies”” “shall be 
performed and ‘exercised by him’ in’ “accord: `- 
anés “with ‘the’ provisions Of the” ‘Cottipanies: 
Act, 1956; ee l 
O The- ‘duties. -and.: po of “the: 
‘Comptroller - and: Auditor Conceal “in ‘relation | 
‘to-the audit: of the accounts ‘of corporations 
-(not being : ‘com panies), -established : -:by!-or 
cunder--law made-iby . Parliament -. shall be- 









` , performed : vand pened: cby him’ in accord- 


cance -with ‘the provisions, of. the; PRT 
gislations. <, ane 

3 (8):;The:. Coe a oaa orz . the 
Administrator ~ ‘ofa Union, territory: “having - 
'.&., Legislative + . Assembly: may, -where: -he: -is 





interest, so to. do,- request ; the :-Comptioller . 
and. Auditor-General: to -audit the- accounts 
of a corporation; ‘established. by Jaw": 


poe 
- by the, Legislati Assembh Ei: ‘the - 
eae ee ve; (sic): (Assem ly?) . ò ie 


ook may. be;--and where -such 
rs fit. made, the © Comptroller. d A Auditor-General 
st: ghall audit- the: accounts of :sti¢h ' corporation 


the | oe -territory;.:as ‘the case’ 


request has. been 


and -;-shalk:. have? -;for. the ©. ‘purposes: 
‘such audit: right of accéss. to” the books: and 
-accounts. of such; ‘corporation: /3 Lg 


‘Provided: that’ no. suchrequest ; shall be 
made - “except” ‘aftér consultation: with «the 
Coriptroller arid “Additor-General and exéept 
after giving ‘reasonable ` dpportunity* “to” the. 
‘corporation to. make répreséntatiéns ~ ‘with 
regard: to the" “proposal . for such” aidit: 


= g0- Audit o£. céounts ‘of. cértain ` ani- 
thorities or, bodies.—" (1) “Save as otherwise 
provided in Seétion 719, where | fhe. audit .o8 
the, : accounts. -Of g any: “body or „authority. +S 
Bot béen entrusted to ‘the ‘Comptroller’ “and 
Auditor-General by. or ‘under, any law “made 
“by Parliament, he ‘shall,’ if requested : “$0 “to 
do" by the, President. or the’ ‘Governor, of! a 
“or the Adthinistrator, of ar ‘Union terri- 
“tory” having a eee M 
„čase „may ` be, : -the 
accounts of ‘such body’ or “guthority on. such 
terms and’ conditions’ “as‘ may -be ‘agreed. 
upon’ between him ‘and the’ “concerned; Gov- 
‘ernment. and shalt have, ‘for’ ‘the oses. 
of such. audit,- right-of ‘access: to the: ooks 
ma accounts: of. that body or authority: - 


Provided: “that Tio guch” request: shall bó 
male “except “after. consultation - with. the 
Comptroller. and. Auditor-Genéral.” ` ae i 

(2) The- Comptroller and ‘Auditor-Gene- 
tal’ may. propose to.-the: ‘President or the Goy- 











-Binor of a: State- or- the. ator of a 
“Union: territory., having: - as Ea Asa 
sembly, as the case may be, at he’ may; 


:in the public’ |: 


197r 


þe authorised to undertake: the audit of the 
accounts: of -any body or authority, . the 
audit of the accounts of which has. not 
been ` entrusted. to him by Jaw, if he: of 
opinion that such audit is necessary. be- 
cause a substantial amount has beer in- 
vested in, or. advanced to, such. body or 
authority by. the. Central or State Govern- 
ment or by the Government of a ‘Union 
territory having a Legislative. Asserably, 
‘and ‘on such request ‘being made, the Pre- 
sident or the Governor or the Admin-stra- 
tor, as the case may be may empower the 
Comptroller and Auditor-General to_under- 
take the audit of the accounts of such sọdy 
or authority... .- nie oh ua 


(8)-The awdit referred, to in suk-sec- 
tion (1) or sub-section @) shall not be en- 
trusted to the Comptroller _ and Auditor- 
General except .where the President. or, the 
Governor of a. State or. the Administrator 
of a Union territory tng a Legislative 
Assembly, .as the case may be, is satsfied 
that it is expédient so to do in the publie 
interest and except after giving a reasonable 
opportunity to the concerned. body or au- 
thority to make répresentations with regard 
to the proposal for such audit. . ; 


- MISCELLANEOUS `. 


21. Delegation of. power’ of Compt-oller 


` and Auditor-General—- ‘Any, power exercis- 
able by the Comptroller. -and Auditor-Gene- 
ral. under the’ provisions of .this Act, or any 
other law may be. exercised by such cicer 
of -his department. as may be authored by 
him’ in -this behalf by general...or special 
order: of f : B; $ 
` Provided that except during the ab- 
sence of the Comptroller and Auditor-Gene- 
ral on leave or otherwise, no’ officer shall 
be authorised to submit on behalf of the 
Comptroller and Auditor-General any report 
which the Comptroller and Auditor-General 
is required by‘ the Constitution or the Gov- 
ernment of Union .Territoriés Act, 19€3° to 
submit to the President cr the Governor of 
a State or the Administrator of -a Union 


territory havirig a Legislative Assembly,’ as 


the case may be. ` 


_. 22... Power to make rules -(1)_ The 
Central Government may, after. consultation 
with the Comptroller and . Auditor-General, 
by notification:in-the Official Gazette, make 
rules for carrying out the provisions 0: this 
Act inso far as they relate to the maimten- 
ance of accounts, à 


(2) In particular, and,- without pre- 
Judice to the’ generality of the forézoing 
power, such Tules mày frovide for al’ or 
any of the following matters, namely:~— 

{a} the manner in which . initial and 
subsidiary accounts shall be..kept by the 
treasuries, offces and..departments rend=ring 
accounts to audit and accounts offices; _. 
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- (b) the .manner ‘in which the. accoiints 
of any particular servicé or department or 
of any particular class or character, in res- 
pect of which the Comptroller and Auditor- 
General has been Telieved from the respon- 
sibility of compiling or keeping the ac- 
counts, shall be compiled or kept; 
_+ (c) the manner in which the accounts 
of stores. and stock shall be kept in’ any 
office or department of the Union or of a 
State, as the case may be; . 

(d) any” other. matter which is required 
to'be, or may be; préscribed by rules. 


(3) Every rule made under this section 
shall be laid, as-soon as may be after it is 
made,-"before. each House of Parliament, 
while it is in session, for a total period of 
thirty days which may be comprised in one 
session or in .two successive sessions, and 
if, before the expiry of the session in which 
it is so laid or the session immediately fol- 
lowing both Houses agree in making any 
modification in: the -rule or both Houses 
agree that the rule should not be made, 
the rule shall thereafter have effect only 
in. such modified form or be of no effect, 
as the case:may be; so, however, that any 
such modification or annulment- shall be 
without prejudice to the validity of any- 
thing previously. done under that rule. 


23. Power to make regulations.— The 
Comptroller and Auditor-General is hereby 
authorised to make regulations for carrying 
into effect the provisions of this Act in so 
far as they relate to the scope and extent 
of ‘audit, including laying - down for the 
guidance of the Government . Departments 
the general ae of Government ac- 
counting and the broad_principles in regard 
to audit. of receipts and expenditure. 


24. Power to dispense with. detailed 
audit— The Comptroller and Anditor-Ge 
neral is hereby authorised to. dispense with, 
when circumstances so warrant, any part of 
detailed audit of any. accounts or class of 
transactions and to apply such limited 
check -in relation to such accounts or trans- 
actions as he may determine. 


_ _ 25. Repeal — The Comptroller and 
‘Auditor-General. (Conditions of Service) Act, 
1953,..is hereby repealed. tS hens nies Oo 


- 26, Removal of. doubts.— For the 
removal, of doubts, it is. hereby declared 
that on the commencement of this Act the 
Government of India (Audit.and Accounts) 
Order, 1986, as adapted by the India (Pro- 
visional Constitution) Order, 1947, shall 
cease to be in force except as respects any- 
thing done or any action taken thereunder; 
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“. THE. VISVA-BHARATI (AMENDMENT) 
ACT, 197 


TACT NO. a OF 1971]° 
(15th December, ‘197T) 


"Shey Act further to amend the Visva- 
Bharati Act, 1951. - aoe 


BE it enacted by Parliament in the 
Twenty-second Year of the Republic oğ 
India as follows:— ; 


1. Short title and 
(1) This Act may be called THE -VISVA- 
_ BHARATI (AMENDMENT) ACT, 1971. 


(2) It shall be deemed to` have come 
107 force: on. . the Sd Gay of November 
1971. - ae 


~ 9! Act 29 of 1951 to” be pen Te ae 
The Visva-Bharati Act, 1951 — (hereinafter 
referred to as the principal Act), and the 
Statutes thereunder shall have. effect sub- 
ject to the pepe Reale i 
Act. > 


EEE 5 


8. Substitution -of new - -section for 
Section 19.— For Section 19 of the princi- 
pal Act, the following saan “shall be sub- 
stituted, namely: - 


“19. The Samsad . ‘Court BY The 
Samsad (Court) shall consist of the follow- 
ing: members, namely:— 


(a) the | Acharya {Chancellor}, 


b) the pada . (Vice-Chancellor 
and the other .members of the Karma-Samiť 
eee: Council), .ex officio; . 

{c) the Ariba gachava. (Treasurer), ex 
officio; we 6 

(a) two . persons, being. -Professors ~ of 
the University, to be nominated by the 
Paridarsaka (Visitor); 

(e) two a Fom among the -tea- 
chers. other than the Professors, to be no- 
minated by the: Paridarsaka : (Visitor); 

(f) three réprésentatives of Parliament, 
of which two to be nominated by the Spea- 
ker `of- the Lok‘ Sabha from* -among the 
members thereof and one: to be nominated 
by the Chairman of the Rajya Sabha from 
among ‘the members thereof; 


(g) ten persons to be nominated -by 
the Paridars r (Visitor) from among per- 
sons who, in the opinion of the Paridarsaka 
(Visitor), are men ‘of standing in publie life 
or have special knowledge or’ practical ` ex- 

. perience in ‘education or have: rendered émi- 
nent services- in the cause of education; 

(h) two members of the. Alumni’ Ae. 
ciation ‘to be nominated by the Paridarsaka 
{ Visitor). ; 

(2) Ten members, other than ‘the ex 
officio members of the Samsad (Court), 
shall form the quorum for its meeting. 


ex offi- 


ció; 


For Seinen of Objects and Reasons, see 
ao ae India; 26-11-1971, Pt. II-S. 2, Ext. 
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' (3) Each . member -of . the . Samsad 
(Court), other than the ex officio members, 
shall hold office for a:term of three years 


from the date on which: he. is nominated as 
its. member.” 


4. Substitution of new “section fot 
Section. 21— ‘For Section 21 of the princi- 
pal Act, the following section shall be ‘sub- 
stituted, namely:—"- 

. “21. Functions of the Samsad (Court). 
— The Samsad- (Court) shall be an advisory 
body:-and shall—— 

- (a) advise - the ‘Paridareaka (Visitor) in 
respect of such matter’ as he’ may refer to 
it for advice; - 

: (b) advise any authority of. the . ` Uni- 
versity in respect of such matter as may ba 
referred to it by such authority; an 

(c) boripti such other ` duties aada ex- 
ercise such other- powers'as may be assign- 
ed to-it by or under this Act or the Statu- 
tes made ‘thereunder, or by the: Paridarsaka 
(Visitor).”.- 

‘5. Amendment of Section 22"In 
Section ` 22 of the’ principal Act, -for the. 
words “The Karma-Samiti”, the words “Sub- 
ject to the control of the Paridarsaka (Visi- 


tor), ‘the Karma-Samiti” shall be substitut- 


6. Amendment of Section 23.— In 
Section 23 of the principal Act,—- 

G) for the -words “The ` Karma-Samiti”, 
the words. “Subject to Ba control of the 
Paridarsaka - (Visitor), Karma-Samiti” 
shall be ‘Substituted; and 
~ _ (ii) after clause (i), the - following clause 
shall ‘be itiserted;‘ namely:— - 

“(im) shall regulate -and enforce ` dis- 
cipline among members of the teaching, ad- 
ministrative and ministerial staf of the 


University in accordance with the. Statutes 
and. the Oda, 
si ‘Amendment ` of Section 28.— Ti 


Section 28 .of the principal: Act, for. sub- 
sections (2) to. (8) thé following sub- sections 
l be substituted, namely:— 

. _“(2) The Statutes may be caniended, Te- 
pealed: or. added to by Statutes made by 
the cae ee (Executive Council). - 

. (8) The. Karma-Samiti - (Executive 
Council) el not propose. the draft of any 
Statute affecting the status,. powers ‘or. con- 
stitution of any authority of the University 
until such authority hag been given an op- 
portunity of expressing the opinion: ‘upon 
the proposal and ‘any opinion so expressed 
shall be in writing and shall be su mitted 
to the Paridarsaka (Visitor). ` 

(4) Every new Statute or addition to 
a Statute or any amendment or repeal‘ af 
a Statute shall be submitted to the Pari- 
darsaka (Visitor) who may assent to it - or 
withhold his. assent therefrom or remit it 


to .the Karma-Samiti . (Executive Council) 
fo or further consideration. 
(5) A Statute passed. by _ the Karma- 


Samiti (Executive Council) ‘shall have no 
validity until it -has been assented to by ths 
Paridarsaka (Visitor). ` 


i qo7r 
8. Amendment ‘of: -Section 30.— In 
Section 80 of the principal. Act,— - 


(i) in sub-section (8), -the- words “and 
the Samsad. (Court), and ‘shall. be consider- 


.by the Samsad-. (Court), " at its- next suc: 


ceeding meeting” shall be omitted; ~ 
(ii) for sub-sections (4) ‘to’ (7), the fol- 
bere sub-sections shall . be substituted, 


name 

eti Where. the: Karma Samiti ; ` (Execu- 
tive. Council) has :rejected ‘the draft of an 
Ordinance : proposed “by: the . Siksha-Samiti 
(Academic - Council),: the Siksha-Samiti: (Aca- 
demic Council) may appeal to the Paridar- 
saka .. (Visitor) who. may pass. such orders 
thereon as he. thinks -fit. 

5) All Ordinances made: by. th e Karma 
Samiti (Executive .C Council), sha Be scbmit- 
ted, as soon as ay ‘be, o the Paridersaka 
(Visitor) whd may disallow any such Ordi- 
nance or remit it to the Karma-Samiti (Exe- 
cutive. Council)’ for. ‘further’ consideration. D 

(6) The Paridarsaka ,.(Visitor) may. _ by. 
order; direct that the. operation of any. Ordi- 
-nance shall be suspended. until he. has. had 
an opportunity of. exercising -his power of 


disallowance,. and any order” of suspension . 


under this sub-section: shall’ cease ‘to have 
effect on. the expiration: of „one month: from 
the date of such order.” ae 

9. Substitution of ‘new — section - for 
Section 85.— For. Section: 35° of ‚the :princi- 
pal Act, the following section - shall be sub- 
stituted, namely:—, ~. 

“35. Annual ao “ The annal re- 
‘port of. the University shall” be :., prepared 
under the direction of- -the Karma-3samiti 
(Executive mo ‘and shall be, submitted 
to-the Paridarsaka . (Visitor) on. or before 
such date as mays. Be. -Breseribed by : „the 
Statute.” >. 

` io. inendmeat of ‘Séction 36:— . In 
Section 38 of the principal-, Act, — : 

« i) in sub-section. (3), the words: - “the 
pane (Court). and to” shall -be onitted; 
an 

~G) for sutseotion W, the. following 
sub-section, sh be substituted,- namely:— 

“(4) The annual’ accounts’ and: ths fin- 
ancial estimates shall be considered by. the 
Paridarsaka (Visitor) who - may: comimunicate 
his views..to the _Karma-Samiti (Executive 
Council) -which shall: take thém into consi- 
deration and take such action thereon .as it 
thinks . fit- or inform the Paridarsaka (Visi- 
tor) „when no. action. is. ee: of its reasons 
therefor.”. 

“IL Substitution | oe new, section foc 
For Section 41 of the: principal Act the 
ONDER section -shall ‘be. substituted, name- 

yi— 

“Al, Removal from membership oe ‘thie 
University.— The Karma-Samiti (Executive 
Council) may, on the recommendation- - of 
not less. than two-thirds. of its memb2rs re- 
move any person. from the membersaip -of 
any authority. or board of .the -University if 
such a-person;isiguilty of a serious offence 
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involving moral turpitude, or if he. has been 
guilty of scandalous conduct and for -tho 
aw . any degree or 
diploma. conferred on, or ‘granted to, -any 
person: by thé University: 

‘Provided that no action ‘shall be- taken 
under this section ‘against: any person “éx- 
cept a giving him a reasonable oppor- 
tunity of being“ eard : with regard to: the 
proposed. ‘action.”. © 

12. Amendment Of? one = Nót- 
withstanding anything” ‘contained in the prii- 
cipal ‘Act, the’ Statutes of the University 

shall stand- amended -as ` follows: 

«) in Statute 8, after ‘clause 2), 
following clause. shall be ase Teel amnely 

“(2A) When, .the’’ Upacharya ` (Vice- 
Chancellor): by ‘reason’ of leave or absence 
or any other cause is unable to perform the 
duties of ‘his -office, the current di ties of the 
Upacharya (Vice- Chancellor). shall , _ be pērt- 
formed; —= ~ 

(a) in the case of leave: or ee for 
more than - days, ‘by such Professor as 

e Karma-Samiti (Executive Council) may 
dato “for the’ purpose ‘on: the recommen- 
ation of the Upacharya (Vice-Chancellor); 

(b) in the case of leave or absence for 
a palin not exceeding thirty days,.by such 
teacher or an officer as the " Upacharya 
(Vice-Chancellor) may appoint. for. the ` . pur- 
pose.”; ~ 
‘ (ii) in Statute 7, after item Q: -thè 
following item shall be inserted, - namely: 

“(8)..Dean’ of: Student Welfare.”; 

(iii). after: Statute 9, ths- following Sta- 
tute shall be inserted,; namely:— ~ 

"QA. i Dean’ of. Student. Welfare 

(1) ‘The’ Dean of. Student Welfare. shall 
be appointed; from .amongst the employees 
of the University who are or noe have ‘been - 
teachers of the University, by the :Karma- 
Samiti . (Executive. Council) on the recom- 
dano of the- Vpacharya (Vice-Chancel- 
o: 


(2) The Dean’ ‘of. Student “Welfare shall 
exercise such ‘powers ard “perform. such 
diutiés. either whole-time, or, depénding up- 
on the reed of ‘thé University, part-time, 
accordingly as the Karma-Samiti (Executive 
Council). may, “on the pean of 
the Upacharya (Vice-Chancellor), dir 

(8) .The: period -and.-terms of. ne ap- ` 
päintnent of the Dean: of Figs ‘Walfare 

shall ::.be- determined. by, . the. Karma-Samiti ` 
(Excutive Council)”; `. 


G) Statutes 10 ei u shall: ‘be: omit. 


rE for “Statute | 18, the fligatiig _ Sta- 
tute shall þe substituted, namely:— -- 
“138. The Karma-Samiti . (Executive Council) 
(1) The Karma-Samiti (Executive. Coun- 
cil) shall consist. of. the following, members, 


namely: — 
(a). the . Vpacharya.. (Vice-Chancellor), 
ex. : officio; ...; x 
-.(b). seven” etsons “of ‘whom ‘not. more 
than” our ‘shi Uni- 


be Professors’ of the 


- fora term of 
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versity, ‘to -be nominlatéd- by 
saka (Visitor); - an 


the Paridar- 


- Pridhana ‘(Réctor) © of - ‘the? “University.” ite 
: (2). Five - members òf tig: Karma-Sainiti 


(tare Council) shall | form n te quee. 







< - i 
euwe Council), ` + Upas 
charya (Vice-Chancellor), Shall. ty ~ office 
three years | 
; Which. He- is noniindted ‘as its member? g 


tute shall be. “substituted; namely:—. 


g “H. ` The. ‘Siksha-Samiti ‘- :(Acadéniic `. Council) 


, tl). The’. Siksha-Saniiti- Académie’ Cowi- 

cil), “shall” “consist ™ of. the: fo) lowing. members, 
namely. . 
9. the a Upacharya Hice Chancellor 


rise ‘Chatra:Parichalaka procot < ag 
oficio; , zy 
AD: “Granthagatikia ` 


RO ‘Heid: ‘of -the 
vais ex. officio; .. ; 
i "(e), fifteen, teachers of, th 


iby . the P Paridarsaka ; :(Visi- 








exe 





to, be, ee 





tor); .an go ge eke 
E — pérsoni, not cing. Employees : 

of the University, to be ‘nominatéd by the 
sheir. peal 


- Paridarsaka, vee for 
knowledge. ° om 


(2) Eight: enbas: of. the. ' Siksha-Sa- 





_ miti “(Académie - Council). :—: a fotia the. 


quorum for -its.-méeting. ` 


(3) Each’ membef of pa „Sikska-Samiti = 


(Academic: Gouncil),. other than” the ‘ex ‘officio 
members: shall hold..office.- for -.a::term 

` three years. from: the. date on: -which hë is 

“nominated as. its. “tember.” pe oe eG 

(vii) for Statute’ 16, _the~ ‘following’ ‘Sta: 
ate ‘shall’ be. substituted,’ niamely:—* - 

1 16. The Artha-Samiti. ` 

~ Finance “ Committee). 


ay: The “Artha-Samiti - (Standing. “Fog 


ee - Committee). shall consist . of : the follow: ` 


ing - members, . namely: 


a 


(a) the : Upacharya. “(Wiee-Chiancellon), 

ex officio; Pd 
- (by- two persons to cbe: “nominated by: 
the: ‘Paridarsaka * Visitor): ae t 





*(c)-one - Professor of? ‘the: University. to 
he nominated by 
tiver Council); and * 

(d) the Artha- Sachiva (Treasures), who i 
~ ghall be thè“ “Secretary thereof £ t 





gente Finance’ Cornmtittes “shall - 


-quorum `? “for. its' meeting: 


By Fach member of thè- 
(Standing. Finance Committee), other. 







saii Sei 


thé ‘Upachatya’ (Vice~Chanéellor), ` ‘shall, hold 


etiod ‘of three years from” the 
he. 4s. Horhinated” as. its mem 


office for a 
datė on., which 
ber”; >» 


w 


‘The Visi Bhatati (Ariendimeat)-Act WOW ast + 


froto, the- date. 2 ON 


(vi) for- Statute. 14; ‘the. following. ‘Stas. MRY. be- prracitbed by. Oidinances.: 


x md“ prizes in’ 
` Which itis concerned; . 
+- (iti) ‘combination `< “of subjects: permitted ae 







ity. a tite. shall pe- inserted: namely— wt A tes 
~*I9A?: ‘Adhyakshas (Principals) of Colleges: í 


_ -shall, -by “rotation” accordin 


we 


(Standing, ce 


E Statute; © ‘a Professor . shall vbe .; 
- Reader: and: Reader: “shall `.. 
Lecturer. opt 

the Karma-Saniiti sae a ners ‘shall "be maintained- “Separate “common ` ` 
who -seniority lists, respectively, 
2 Frofessors,’ - Readers . an 


QF bers of the Artha- Sami „in the “Narious ‘colleges of the University.” 
‘our. “mem eS t e” - fe 


- -Wwořds? 


AR 
= ~(viti) for. Statute. 19; ‘the: following’ Sta- 


: ‘ute shall be “substituted. „namely. vE ie 
“(cJ one person io be jöiminated ‘by: ‘the Ss 


S: =T.. Patha-Samitis `- 


(Boards:‘of Studies) 
".(1) There ‘shall -he 


separate ;..-Path: Sa- 


miti (Boards Sa ‘Stüdies)., for. om of! hes m oO 


fowin namély : 
mG ‘school - e SE Raed 
(ii) éach. subject “of fies 

_@) under-graduate studies, and. : . 

a a post-graduate -studies. = 7 i eh 
R The ` constitution: iof : uh: Patha-Sa- `` 
‘mitis<(Boards of--Stidies} shall- be- sack: vas 









“(87 It shall bé “the. duty of “ead pitha: 
Satni (Board’*of Studies)}:“fo - make“ trecom: 
mendations to the ‘Siksha-Samiti - 
Council) -regarding 


“GY courses and 3 syllabi 





studies. and 


» textbooks. ‘for_ its’ ‘subject “Or “subjects ` with 
whic! it is. concern ; 
(ii) * fellowships, ~ i * scholarships: ` x medals - 


esa ject. or ‘subjects with 





ia’ the! ‘various: Courséss“and +° 42> 
ivy ‘the. hames- öf: < exaininers.”?; 7" 
a after Statute “19, the: following. S 


(1) There shall Be? an -Adhyaksha (Prin- 
‘eipal) ‘for “éach “College: mn 

- (2) “Each: Piofestor: ar “within “the ‘Collegë 

ag to’ séniority, act 

es the Adhyaksha (Princip he ‘of the- College 

for a period of two‘years: $ 

---Provided- that-if there is no, y “Professor” in ` 

the: ‘€ollege, - a_ sénior'‘teachersall-be asked 

by, ‘the -U opa haya e Sanco) tov act 

yaksha (Principal) till ‘such time 


` a'a PYofessor- is -appointed:" 


_ Proyided further - that the Upacharya 
(Vice-Chancellor) "may on ‘-the : written. re- ` 


:¿ quest. of: the -Profegsor:-or -sénior teacher; ~as 


the “case: may .bé, exemptsuch: Professor or 
taacher. from having to work as the Adhya- 
ksha Prpa, or acce t m Ra iation~.of 
an: Adhyaksha (Princij ey-tenure 
af his, office as Gre the STs (Vice- - 
Chancellor); ris P with, the: Teasons ” 


. given:: “by... ‘him - for. ‘such: “resignation, 


‘Explanation. — ‘For the: “purpose- of. this” 
“senior toà 
_ be -senior:: to. a 


+? ae fous Ta me 
va) tent Se xi 





E et purpose ‘of “this Statute; 


in relation: to.'the | 
Lecturers working 


(4) TE ‘a’ question atisés “as “to thé- senio? 

rity of . any . Professor; Reader or Lecturer, . 
a3 the case: -maybe; the same--shall’ be de- ° 
termitiéd’: b “the: ‘Karma-Samiti - {Executive 
Gouneil); 2 
(x) in: Statute. “91, im clause Oe sub: 
Jaio: {a ‘shall -bë omitted; eee . 
i vit) ga ‘Statute: 22,- ia clause: (2), ‘the 
: of- the -mem= 






~it 


approval” of: two- 


‘(Academic ~ - 


- YS71 : 


å 


bers present ‘at „any meetiig of the Samsad 
(Court) and the”. shall be-‘omitted;: <: 

~a (xi) after- Statute 46, he following Sta- 
‘tute shall. be inserted, namely: i 


“47. Maintenance of discipline amt 
J ‘Students: of the University. - 


(1) All powers’ relating. to discipline and . 


disaiplinaty action in ‘relation to’ students of 
the University shall vest in the Upackarya 
(Vice-Chancellor): - 


2) The. Uparta: ya" *(Wise-Chincallor) 
may. delegate such ` This powers "a3 ‘he 
deems proper’ to’ the: ` Chatra-Patichalaka 


(Proctor) and. ‘to such _ other, - -persons as he 
may ‘specify ‘iii this “behalf and the ‘powers 
so delegated, shall . be exercised ` undet ‘the 
direction, supervision, and control ‘of. the 
Upacharya’ (Vice-Chancellor). 

(3) Without’ prejudice to the- ‘genecility 
of his powers aes „to, the’ maintenan-e of 
discipline and the g óf such-action in 
the interests of E DE of discipline. ag 
ey seem ‘to him ap ropriate the Upa- 
charya (Vice-Chanicello 2i may, in the’ exer- 
cise’ of his powers aforesaid “order òr direct 
that any «sttident or’ students “be ` ple ‘or 
‘be; for’ a stated - period, ‘risticated, cr ‘be 
‘not, “for a stated period, admitted to a DiRe 
or courses óf. study or be fined' in’ ’a sum 


of rupées that* may be specified or be ,de-' 


barred* from taking examination or examina- 
tions for one ‘or more‘ yearsor that- tké rè- 
sults of student or studénts ‘concerned in the 
examination or: -exaiitinations in which be or 
they have- appeared, be ‘cancelled.’ : 


` (4y. Without prejudice’ to ‘the ‘powers of - 


` the Upacharya -(Vice- Chancellor) ` anc, the 
Chatra-Parichalaka (Proctor) , ‘as - *gPorssai 
detailed. rules:-of wed by th ‘and’ proper con- 
duct’ ‘shall be framed oy the Universit7.”. 


- È. Transitional, - provisions.— - a 
Every person holding -office..as.a memter: o 
the Samsad -(Court). “Karma-Samiti. - (Execu- 
cutive Council), :Siksha-Samiti - (Academic 
Council), ‘Artha-Samiti (Standing.. Finance 
Committee).:or a. Patha-Samiti ~- (Board: of 
Studies),. as .the’.case may be, immedatel 
before the commencement of this: Act ball, 
on and fromżsuch - commencement; cesse to 
hold office as such: = $ 
“.._.-Provided::that whe any: echt ‘Terson 
held, immediately: before. such “date... any 
other office: in’ the University; nothirig con- 
- tained inthis: sub-section shall be: construed 
as’ ates: His. continuance. in such other 
ofice. - =. 
; (ay ‘Until the Samel (Court), nc. 
‘Samiti (Executive. Council: :Siksha-Samiti 
ane Council), . -Artha-Samiti (Standing 
‘nance .Committee) .. ora. 
Board of: Studies); as: the: case may >e, is 
constituted -in accordance. with the provisions 
of the principal: Act as-amended by -th’s ‘Act 
or.. the Statutes. as modified by this ee ihe 
Paridarsaka= (Visitor) “may, to eneral 
spėcial order, direct any. ‘offices of the Uni- 
versity to exercise the powers and perform 
the duties- canine -or imposed by .or- under 
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the. principal: Aita asso, amended or -the. Sta- 
tutes as -so modified /on-the Samsad:. (Court), 
Karma-Samiti - (Executive Counci), Sikshan- 
Samiti. (Academic: Council) -. Artha-Samiti 
(Standing, Finance. Committee): ‘or the Patha- 
Sua ‘Board a. Studies), -as Mhe case. may 
beo : 


l4.. Repeal. cae savings.— D The 
Visva-Bharati (Aniendment) Ordinance, 1971 
(Ord. 22. of- 1971), is hereby repealed.: 


2) Notwithstanding. stich repeal any- 
thing done-or any action, taken. under the 
principal -Act; as. amended. by the<Ordinance 
so repealed, shall. be deémed:to have.been 
done or. taken: under ‘the’ corresponding pro- 
oS oe the. ‘Principal . Act. a$ i emended i 

c 





THE “APPROPRIATION. BAL WAYŠJ 
v: NO. 3.ACT; 1971 


: (Act No..58 of A971? 
(15th December, 197%) 


, TAN Act ‘to. authorise payment -| Swi ap- 

propriation of-certain-further sums from and 

out of the Consolidated Fund of India for 

the service of the:-financial. year 1971-72: w 

the purposes of Railways. fea 

mo -(Text-of the Act is not. printed.) ~ 
*Received. the assent ' ‘of the. President 


on. 5-12-1971. Act- published. in, Gaz. of 
Indias 16-12-1971, Pt. ate S. 1,- Ext Ext.. P: 669. 


Sf ai 





rn” 


-THE NAVAL. AND AIRCRAFT | PRIZE. 
“at ACT, 1971 .- To 
SAR (Act No. 597 of 197° 


deh December, 1971) 


An ‘Act’ to provide. for the establishment 
and proceduré of ` Prize Courts `. and ‘for 
matters‘ connected . ere cr. "incidental 
comers: ; 


- BE “it enacted“ “by ‘Parliciiant : in the 
Toeatyaenced Year of’ the ee of In- 
dia’ as” follows:—‘- 


L Short; Aitle— 1 This ` 
called THE., NAVAL. AND; 
PRIZE, ACT, 1971... 


-2.. Definitions——- In- this “Act, ‘unless 
the. context. otherwise :requires,— :` . 


fa)! “aircraft” has the meaning ee 
tò in coe ah of Section £ of the Air 
Force ‘Act, 1951 

-(b) Sirona: papéts” edas all books, 
passes, charter ‘parties; bills- of lading - cus- 
toms receipts, manifests, certificates, licen 
ces, lists;. tickets, notes, letters: and. other 


* Received the assent of the President on 
16-12-1971. - Act” peuptahed in .Gaz. of 
India; 16-12-1971, Ft . IS. 1, “Ext, P. 671, 


pee i ‘nay Be 
eCEAEE 
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The Naval. and ‘Airoraft Prize ‘Act, 1971 = 


Pa 


A. L R 


documents: and writings? delivered ` ‘up : ‘or (4) Subject tothe provisions n of Sec- ` 
found on: board a’ captured’ aircraft; . : tion 18, the conditions of sérvicée of a: mem- 
(c) “Armed. Forces” means - the ‘Army, ber, of a. Prize ‘Court shall:be suchas the’ 


Navy" and Air Force -or any ‘part ‘of ‘any’ ope 
or: more of them ‘and includes ` 
armed: force in the- service “of, or ‘employed 
with, the Army, Navy or Air Force 
hostilities; 

5 (d). “goods” includes” ‘all “such things. 28 
“may be subject’ to: adjudication: as. prize, bct 
in the case of a naval prize does not ir- 


elude any: :aircraft-or boat unless the aircraft, 


OF : boat = a. es of. the’ cargo-of a ship; :' 
z (e). “P ` Court” “means a prize ‘court 
established “ander. Section 83.6 0 2% 
f) “Indian citizen” aoda a company 
registered sin India’ and: having ‘its: princi 
place of. a ae ‘in India; =. .. í 
' 9i military: aircraft” -means any air- 
“erat elonging to the Armed Forces’ ‘and 
includes: any .‘ arnied’ aircraftin‘the - servic 
of the Armed ‘Forces and: any: other air 
used as -a transport or auxiliary or’ in any 
other way for the ‘purpose of Prosecuting or 
aiding pr lities; +; 
‘(h) “prize” means anything which,. sib 
Ject ‘to this Act :and’ thé:rules made: there- 
‘under, - may be subjected. to-adjudication..and 
includes: a ship Jor: an’ ‘aircraft - and: goods 
carried thérein, irrespective of whether “the 
ship is captured at sea‘or:seized : in -portör 
whether -the aircraft is-‘on.or over land or 
sea: at the time - of- capture or ;seizure;, -~ 
(i) ship” ` inchides:‘a, vessel and a! seat 
‘with. the‘-tackle, “furniture | 
e ‘ship, vessel or ‘boat; +- 
G) “ship-of-war” means any _ ship be- 
longing to the. Armed Forces and includes 
any armed ship in: the service of the Arm- 
ed. Forces ond any other. ship. used -as trans- 
port or auxiliary or in ‘any’ other ‘way for the 
i purpose oe f. prosecuting. or. aiding hostilities; 
ers” includes ~- all books, 
on sea hip ere charter parties, bills oł 
g, customs receipts, 
cates, - licences, lists; tickets, .notes, - letters 
end other documents: and ‘writings delivered 
up .or- found on. board. a. ship- pand, a 
sea or seized in port. 
+, 8. Establishment :of:. Prize 


- cation in the Official Gazette, constitute 
from time to time as many. Prize Courts as 


the ‘Central -Goyërnment - may determine to ` 


discharge. the ` fuic- 


exercise the powers | aand- 
this ‘Act 


‘tions conferred on a Prize- Court by 
and: every- .şuch ~ Prize- Court “sha 
Jurisdiction within «the: ‘local: limits ‘of: suck 


area or. areas as may . be specified by ‘the’ 


Central Government, in’ the said ‘notification. 


(2) Every Prize Court., shall’ consist - of - 
such one. or more: than :one- member as the 
Central Government may , from. time to ‘time. 


deem it necessary i to; appoint. ~ 


(3) A person. shall not: be: qualified br 


appointment ‘as_a member of a Prize Court 


ess’ *he is a‘ citizen of India ‘and“has beér - 
appointed. a ‘asa Tadge. 


or. is qualified , to ‘be 
of a High” Court, i 


any ‘other. 


uring 


and- apad ‘ol j 


manifests, certifi- ` 


A Corte" 
wy) The.Central Government’ may, . _by -notifi- 


exercise | 





Central Government may « -bý order deter- 


mine. 


-4 "Jurisdiction: £ "Prize Courts ` in “prize N 
cases.— (1). Notwithstanding anything. con- 
tained’ in’ any other law for the time. being 
in force,: every Prize, Court: shall ` ‘have éx- 
clusivé “jurisdiction in’ respéct of ‘each’ prize 
and ‘each. Proceeding for the’ ‘condemnation 
of ‘propérty as ‘prizë ‘whether such, prize is 
taken before or. after the ‘commienceitient , of 
this’ Act, if the prize is—- 


ay brought into, or. seized © ` within, tho . i 


r of India; - 
‘brought into’ ‘or. Gelied” Within a 


nO locality in“the temporary--or: peimanënt pos- . 


seşsion „of, or. occupied. ‘by; the Armed Fortes 
of ‘the ‘Union; Or% 
cof: ‘thë 


(c)’ appropriated ‘for ‘thé 
oe ‘al  povegnments : - 
and is: brought: wi the. te it ial. - 
diction ; :of that- Prize“Coutt: eta ee ie 

;., Provided. ‘that in. thè” case. of a “Naval i 


use” 


prize, : ‘the. Prize cone shall have: : jurisdiction. 


only if -the ` prize captured .or . seized is 
brought fo. a port or m ace lying within ‘the 


` territorial: jurisdiction , of ‘that Prize. Court. 


(2) Every. Prize Court. shall also : have 
exclusive; jurisdiction | 7 Don of. a ‘prize 
m which the prize „pro 

(a):is lost or. iird. destroyed; ‘or - 

Mee es -cannot be, brought. in. for sdjudio: 
tion’ ecause of its nature and condition, - 

- (8)- Without. prejudice to .the ; generality 
of. the, powérs, conferred, by ‘sub-section (1), 
a Prize Court shall ‘take cognizance’ of -and 
judicially. -proceed. upon. all manners .of “cap- ` 
tures,. seizures, prizes mod ‘reprisals: of: all 
ships, vessels, aircrafts “and goods’ that are 
captured or seized, and. sual’? liear and de- 
nen the’ same, and in- accordance with 

His: aet and -rules made -~ "thereunder: shall 

adjudge = condemn’ all’ such. ships, vessels, ~ 
aire and: ‘goods belonging’ to’ any- coun- 
try ‘or“State or the nation, citizens ‘or Sub- 
jects’ theréof, - as may be'-capturéd or: seized 
as - prize - -during:: ia- War--o¥:-as--a meéasure.-of 
‘teprisal: diiting an‘ armed- conflict or’ in. the 
exercise of the right of:-sélf-defence: ` `+. 

- (4): Notwithstanding anything : ‘contained 
in. this section, the Prize Court: ‘may’ in Tes- 
pect of. any: matter - for. -which no’ provision 
or - insufficient’ provision... is:. made, ‘by: or 
under -this- Act,. apply’ the principles ~ -of the 
International Law regulating. that matter: .- 

3.. ‘Transfer of. cases— (1) °° Whether 
procedis ‘are pending in any Prize Court 
aganst:, any: ship, aricraft.-or oods;-..the 
Prize? Court may, zat any. ‘stage.‘of the’ pro- 
inne on: application being“made by. -the 

at officer - -ofthe ; ‘Gentrel’ « . Government 

‘upon: Being. satisfied: that’-the , roceed- 
ings :so: far*as:‘they‘'‘relate «to the ship,” air- 


- craft’ or: goods, or any ‘part ‘thereof, : would 


-be ‘more ‘conveniently: cénducted-in another 
Prize..Court, .make. an order ‘remitting the 
proceedings: or: :the: proceedings ‘so. far as they 


1971 


relate to the ship aircraft or goods, oz any 
part of the goods, as the case may be, to 
such other Prize Court, - 


(2) Where any proceedings have been 
so remitted to another Prize Court, that 
other Prize. Court shall have the same ĵuris- 
diction to deal with the matter as i the 
subject matter of those proceedings had 
originally been seized within its jurisd-ction 
or brought within its jurisdiction after_cap- 
ture or seizure, as the case “may be, anc any 
order made or action taken in those pro- 
ceedings before the order of remission shall 
be deemed to have been made or taken by 
or in that Court, i 


6., Appeals. —(1) Any person aggriev- 
ed by an order or decree of the Prize Court 
may prefer an` appeal to the Central Gov- 
ernment within a period of. ninety days from 
the date on which such order or decree has 
been made. ; 


(2) The provisions of Stttions 5 and 12` 


of the Limitation Act, 1968, shall so far as 
.may be, apply for computation of the period 
-- specified, in sub-section (1). , 


7. General powers of Prize Courts.— 
(1) A Prize Court shall, for the purposes of 
this Act, have the same powers as are vest- 
ed in a Civil Court while trying a suit inder 
the Code of Civil Procedure, 1908, in res- 
pect of the following matters, namely:— 

(a) summoning and enforcing ths at- 
tendance of persons and examining them on 
oath; . 
(b) requiring the discovery and produc- 
ton of documents; : . 

‘(c) receiving evidence on affidavits, . 

(d) requisitioning any public record or 
copies thereof from any court or office: 

(e) issuing commissions for the ezami- 
nation of witnesses or documents; 

(f) any other matter which may be 
prescribed by rules, 

(2) Without prejudice to the proviions 
_of sub-section (1, every Prize Court shall 
have the power to enforce— _ 4 

(a) any order or decree of another ~rize 


Court passed in a prize proceeding nder 


~ this Act; 
(b) any order of the Central Govern- 
ent passed in a prize appeal under Sec 6, 


. 8. Procedure on capture of prize.— 
(1) Every ship and every aircraft taken as 
prize and brought into port or to a -place 
within the jurisdiction of a Prize Court shall 
forthwith and without bulk broken, be de- 
livered to the Marshal of the Court. 

(2) If there is no such Marshal, then 
the ship or aircraft shall be in like manner 
delivered to such person as the Central 
Government may appoint in this behali. 

(8) The ship or aircraft shall, subject 
to the orders of the Court,- remain in the 
custody of the Marshal, or the person ap- 
pointed under sub-section (2). y 
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-9. Ship and aircraft papers to be 


` brought in Registry.— (1) The captors shall 


with all covenient speed after the ship or 
aircraft is brought into port or to a place 
within the jurisdiction of a Prize- Court 
bring the ship papers or the aircraft papers, 
as the e, into the Registry of the 


(2) The commanding officer or the 2 
8 


commanding officer of the capturing force, 
or any other officer or person seizing the 
ship or aircraft at any port or aerodrome or 
any officer designated ay the commanding 
officer or his superior authority as a Prize 
Officer or such other officer or person who 
was present at the capture and saw the 
ship papers or aircraft: papers delivered up 
or found on board shall make oath that they 
are brought in as they were taken without 
fraud, add-tion, or subduction or alteration 
or else shall account on oath to the satisfac- 
tion of the Prize Court for the absence or 
ship papers or air- 
craft papers or any of them. 
(8) Where no ship papers or aircraft 
papers are delivered up- or found on board 
e captured ship or captured aircraft, the 
commanding officer or the captain of the 
capturing ip or aircraft or the command- 
ing officer of the capturing force or any 
other officer or person seizing -the ship or 
aircraft or the Prize Officer or, such other 
officer or person who was”present at the 
capture shell make an oath to that effect. 
10.° Goods.— The provisions of Sec- 
tions 8 and 9 relating to ships and aircraft 
shall, so far as may be, extend and apply 
to goods taken as prize on board a ship or 
aircraft and the Prize Court may direct such 
oods to bs unladen, inventoried and ware- 
oused. 
11, Pre-emption— Where a ship of 
a foreign State passing the seas or an air- 


.eraft of a foreign State, laden with military 


or victualling stores intended to be carried 
to any place under the control of an enemy. 
is taken in circumstances making it subject 
to adjudication as prize, and is brought 
under the control of tke Government of 
India, and the pores: of such stores for 
the service of the Central Government ap- 
pears to the said Government expedient 
without the condemnation thereof in a Prize 
Court, then the. Central Government may 
purchase on account or for the service of 
the Central Government all or any of such 
stores. à 

12. Prize proceedings not to apply to 
enemy warships and milit . aircraft,—- 
Nothing in this Act shall apply to a ship-of- 
war‘ or military aircraft of the enemy or any 
other ship or aircraft owned by the enemy 
whether. or not registered in the territory of 
the enemy or goods carried therein and no 
proceedings of prize shall be necessary for 
the condemnation of such  ship-of-war or 
military aircraft or other ship or aircraft or 
goods carried therein. 
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18. Capture to belong to Central Gov- 
ernment.— (1) Subject to the provisions of 
sub-section (2), all prizes captured by the 
Armed Forces of the Union and condemn- 
ed where necessary in the Prize Court shall 
be the exclusive property of the Central 


. Government. S 

(2) The Central Government may, at its 
discretion, out of the proceeds of the prize, 
make a grant of such sum of money as it 


deems fit to the benevolent funds of the 
Armed Forces of the Union. 
14. Prize salvage——- (1) Where anv 


ship or goods or aircraft belonging to an 
Indian citizen, after being taken as prize 
by the enemy is or are retaken from the 
enemy, the same shall be restored by de- 
cree of a Prize Court to the owner on his 
paying to the Central Government as prize 
salvage one-eighth part of the value of the 
prize to be deread. and ascertained by the 


Prize Court or such sum not exceeding one- . 


eighth part of the estimated value of the 
prize as may be agreed upon between the 
owner and the Central Government and ap- 
proved by the order of the Prize Court: 

Provided that where the recapture is 
made in the circumstances of special diff- 
culty or danger, the Prize Court may if it 
thinks fit award to the Central Government 
as prize salvage a larger part than one- 
eighth but not exceeding in any case one- 
fourth part of the value of the prize: 

Provided further that where a ship or 
aircraft after being so taken is set fourth or 
used by the enemy as a ship-of-war or mili- 
tary aircraft, the aforesaid provision for 
restitution shall not apply and subject to 
such compensation to the ovmer as the 
Prize Court may determine, the ownership 
of such ship or aircraft shall vest in 
Central Government. 

(2) Where a ship belonging to any 
Indian Citizen, after being taken as prize, is 
retaken from the enemy, such 
with the consent of the recaptors, prosecute 
her voyage and it will not be necessary for 
the Central Government to proceed to ad- 
judication till her return to a port in India. 

(8) The master or owner of the ship ar 
his agent may, with the consent of the 
Central Government, unload and dispose cf 
the goods on board the ship before adjudi- 
cation. : 


(4) In case the ship does not return 
within six months to a port.in India, the 
Central Government may nevertheless inst- 
tute proceedings against the ship or goods 
in a Prize Court and the Prize Court may 
thereupon ‘award prize salvage as aforesaid 
and may enforce payment thereof. 

(5) The provisions of sub-sections (2), 
(8) and (4) shall mutatis mutandis apply 
also to an aircraft belonging to any Indian 
citizen which, after being taken as prize, is 
retaken from’ the enemy. 5 

15. Offences in respect 


of prize.— 
Every person who is 


guilty of a priz 
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ship may, 
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offence, that is to say, an offence which if 
committed by a person subject to naval law 
would be punishable under Section 68, Sec- 
tion 64, Section 65, Section 66 or Section 67 
of the Navy Act, 1957, shall be punished 
with imprisonment which may extend to two 
years or with fine or both. 

16. Indemnity against legal proceed- 
ings— (1) Notwithstanding anything con- 
tained in any other law for the time bein 
in force, no suit, prosecution: or other leg 
proceedings shall lie against any officer of 
the Armed Forces of the Union or any other 
person for any ting which is in good faith 
done or intended to be done in pursuance of 
this Act or any rules made thereunder. 

(2) Save as otherwise expressly pro- 

vided under this Act, no suit or other legal 
proceedings shall lie aganst the Central 
Government for any damage caused or 
likely to be caused by anything in good faith 
done or intended to be done in pursuance 
of this Act or any rules made thereunder. 
, 17. Power to make rules.— (1) The 
Central Government may, by notification in 
the Official Gazette make rules for regulat- 
ing the practice and procedure of a Prize 
Court and for generally carrying out the 
purposes of this Act. _ 

(2) Without -prejudice to the generality 
of the foregoing power, such rules may 
provide for all or any of the following 
matters, namely:— 


(a) the institution of cases, issue and 
service of writs, summons and other pro- 
cesses, and entering appearance and making 
of claims; ; 

(b) affidavits concerning ship papers or 
‘aircraft papers and other affidavits to be or 
which may be made in a Prize Court or for 
the purpose of proceedings in a Prize Court; 

(c) pleadings, particulars, discovery and 
inspection of documents and facts, evidence 
and hearing; 

(d) issue of warrants for arrest of prize, 
and detention of prize; 

(e) sale, appraisement, safe custody and- 
inspection of prize; i 

(f) bail and release; 

(g) requisition by Central Government 
of ships, aircraft or goods in the custody of > 
a Prize Court; 

(bh) appointment of assessors and their 


of de- 


fees; , 

(3) enforcement and execution - 
crees and orders; 

Gj) stay of Sarria 

(k) costs of or incidental -to any pro- 
ceedings in the Prize Court and as to the . 
fees to, be charged in respect of proceedings 
therein and as to the taking of security of 
costs; . 

(l) procedure for- hearing appeals and 
other matters pertaining to Boe ls: 

(m) appointment, duties and conduct 
of the officers of a Prize Court and costs, 
charges and expenses to be allowed to peti- 
tieners therein; 


p 
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(n) the manner in which and the cendi- 
tions subject to which the right of visit, 
search, detention or capture of any ship or 
aircraft or goods thereon may be exerzised 
and the penalty for impeding the exercise 
of any such right; : 


(o) the manner in which any such ship 
or aircraft or goods seized by or under the 


authority of any officer of the Armed Forces 
of the Union shall be kept in custody or dis- 
posed of; 

(p) the conditions for declarmg any 
ship or aircraft or cargo thereon as hastile 
ant for condemnation thereof; . 


(a) the manner in which a ship or air- 


craft Sp sega from the enemy may be | 


disposed o 

(r) the conditions subject to which a 
right of unhindered passage may be alow- 
ed to a ship or aircraft within the territory 
of India on the outbreak of hostilities cr an 


‘armed conflict on the basis of reciprocitr; 


(s) ay other matter. which may be, or 
is required to be, prescribed by rules 


(3) All rules made under this section 
shall be laid, as soon as may be, after they 
are made, before each House of Parliament 
while it is in session for a total period of 
thirty days, which may- be comprised in 
one session or in two successive sessions, 
and if before the expiry of the session in 
which they are so laid or the session im- 
mediately following, both Houses agre2 in 
making any modification in the rules or 
both Houses agree that thé rules should. not 
be made, the rules shall thereafter. cave 
effect only in such modified form orb of 
no effect, as the case may be: so however 
that any such modification or annulment 
shall be without ‘prejudice to the validity of, 
anything previously done under those rules, 


18. Dissolution of Prize Courts— 
The Central Government may at any -ime 


_ when there is no prizé proceeding pending 


before a Prize’ Court dissolve 
Court, and make such further orders as to 
the custody of the records of that Court as 
may be considered necessary. s 


19. Repeals.— The Naval Prize Act, 


“1864, the Naval Agéncy `and Distribction 


Act, 1864, the. Prize Courts. Act, 1894, the 
Prize.Courts Procedure Act, 1914, the Frize 
Courts Act, 1915, the Naval Prize Act, 1318, 
the Prize Act,.1989, in so far as they apply 
in India are hereby repealed. 

20. Savings— Nothing in this Act 
shall— N: 

fa) give to the officers and seamem of 


“the Indian Naval ships or officers and air- 


men of the Indian Military aircraft or to any 
other person concerned in the capture of 
the prize any right or claim in or to any 
ships, aircraft or goods taken as prize or the 
proceeds thereof; or , 

affect.the operation of any existing 
treaty or convention with any foregin State; 
or : 


i 
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that Prize- 


(c) take away or abridge the powers 
of the Central Government to enter into any 
treaty or convention with any foreign State 
containing any stipulation that the Ceniral 
Government may. deém appropriate concern- 
ing any matter to which this Act relates. 





’ [Act Nos. 60 and 61 Not Received.] 
THE COMPANIES (SURCHARGE ON 
INCOME-TAX) ACT, 1971 
{Act No. 62 of 1971)° 


„(23rd December, 1971.) 

‘An Act to provide for the levy of a sur- 
charge on income-tax payable in advance 
by companies during the ancial year 
1971-72 under the Income-tax Act, 1961. 

BE “it enacted by Parliament in the 
Twenty-second Year of-the Republic of In- 

ia as follows:— 

l. Short title— This Act may be call- 
ed THE COMPANIES (SURCHARGE ON 
INCOME-TAX) ACT, 1971. 

2. Definitions— In this Act, unless 
the context otherwise requires, — . 

(a) “Income-tax- Act” means the 
come-tax Act, 1961; 

- (b) all words and expressions used in 
this Act shall have the meanings respect- 
peed assigned to them in the Income-tax 


In- 


3. Levy of surcharge on income-tax 
ayable by companies during 197]-72.— 
tt _Every company which is liable to pay 
advance tax under Section 210 or Sec- 
tion 212 of the Income-tax Act during the 
financial year commencing on the Ist day- 
of April, 1971, shall, in addition to the 
advance tax so payable, vay to the credit 
of the Central Government on or before the 
15th day. of March, 1972, a further sum, 
by way of surcharge on income-tax, calcu- 
lated at the rate of two and one-half per 


cent, of the amount specified in sub-sec- 
tion (2). ` ; : : 

(2) The amount referred to in sub-sec- 
tion (1) shall be— 


(i) in a case where advance tax is re- 
quired to be paid by an order under sub- 
section (1) or sub-section (3) of Section 210 
of the Income-tax Act, the amount specifi- 
ed in such’ order; i 


(ii) in a tase where advance tax is 
payable under sub-section. (1) or sub-sec- 
tion (2) or ŝub-section (8) or sub-section (8A) 
of Section 212 of the Income-tax.Act on the 
basis of ‘the estimate furnished by the com- 
pany, the amount of advance tax so pay- 
able. ' i 


(3) Any sum required to be paid by a 
company as surcharge on income-tax under 
sub-section (1) shall be paid without’ any 


= °Received the assent of the President 
on_ 23-12-1971. Act published in Gaz. of 





‘India; 28-12-1971, Pt. ILS. 1, Ext. P, 701. 
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notice of demand: to the company in that 
behalf from the Income-tax Officer. 

_ 4 Mode of recovery— If the sum 
required to be paid under sub-section (1) of 
Section 3 is not paid on or before the 15th 
day of March, 1972, the company shall be 
deemed to be an assessee in 


(a) the company shall be Hable to pay 
simple interest at nine per cent, per annum 
from the 16th day of March, 1972; - 

(b)-all the provisions of Sections 221 tò 
927, Section 229, Section 231 and Sec- 
tion 282 of the Income-tax Act and ths 
Second and Third Schedules to that Act and 
any rules made thereunder shall, so far as 
may be, apply as if the said provisions wers 
the provisions of this Act and. referred tó 
surcharge on income-tax and sums imposed 
by way of penalty and interest under. this 
Act instead of to income-tax and sums im- 
posed by way of penalty and interest under 
that Act and as if references to sub-sec~ 
tion (2) of Section 220 were references to 
clause (a) of this section. ; 

5. Credit for surcharge— Any | sum 
» paid by or recovered from a company as 
surcharge on income-tax in pursuance cof 
this Act shall be treated as a payment cf 
tax under the Income-tax Act in respect cf 
the income of the period which would be 
the previous year for the assessment year 
commencing on the Ist day of April, 1972, 
‘and credit therefor shall be given to the 
company for the purposes of assessment 
under Section 140A, Section 141A, Sec- 
ae 148 or Section 144 of the Income-tax 

ct. . 





THE JAYANTI SHIPPING COMPANY. 
(ACQUISITION OF SHARES) ACT, 1971 
(Act No, 68 of 1971)°: : 

(23rd December, 1971) 

An Act to provide for the acquisition 

` of shares of the Jayanti Shipping Company 
Limited in order 'to serve better. the ship- 
ping needs of ‘the nation and to facilitate 


the promotion and development, in the in- 


terests of the general public, of national 
shipping and for matters connected there- 
with or incidental thereto. 

BE it enacted by Parliament in the 
Twenty-second Year of the Republic of In- 
dia as follows:—. ae 

CHAPTER I. 
PRELIMINARY 

I. Short title and commencement.— 
(1) This Act may be called THE JAYANTI 
SHIPPING COMPANY (ACQUISITION OF 
SHARES) ACT, 1971. 

(2) It shall be deemed to have come in- 
to force on the 17th day of October, 1971. 


_ *Received the assent of the President 
on 28-12-1971. :Act published in Gaz. of 
India; 28-12-1971, Pt. II-S. 1 Ext. P. 703. 
For Statement of Objects and Reasons, see 
ro of India, 26-11-1970, Pt. II-S. 2, Ext. 
P : 


efault and— _ 


Central Government 


2. Definitions.— In this Act, unless 
the context otherwise requires,— 

(a) “appointed day” means the date of 
commencement of this Act; 

(b) “company” ‘means the Jayanti Ship- 
ing Company Limited, being a company as 
efined in the Companies Act, 1956, having 

its registered office at Bombay; 

(c) “shareholder” means a person, who, 
immediately before the appointed day, was 
registered as a shareholder in the capital of 
the company; i 

(d) “Shipping Corporation of India” 
means the Shipping Corporation of India 
Limited, being a Government company as 
defined in the Companies Act, 1956, having 
its registered office at Bombay; 

' (e) words and expressions used but not 
defined in this Act and defined in the Com- 
panies Act, 1956, shall have the meanings 
respectively assigned to them in that Act, 


CHAPTER It 
ACQUISITION OF SHARES OF THE 
COMPANY 


8. Vesting of shares of company in 
and compensation 
therefor— (1) On the appointed day, 

(a) all shares in the capital of the 
company shall, by virtue of this Act, be 
deemed to be transferred to and vested in 
the Central Government free from all trusts, 
liabilities and encumbrances; and 


(b) as compensation therefor the Cen- 
tral Government shall, in accordance with 
the provisions of Section 4, pay to the share- 
holder the sum of rupees four crores and 
fifty lakhs only in the aggregate. i 

(2) For the removal of doubts it is 
hereby declared that the transfer and vest- 
ing of shares effected under clause (a) of 
sub-section (0) shall not be deemed to affect 
any right of the company subsisting imme- 
diately before the appointed day against any 
shareholder to recover from him any sum 
of money on the ground that the share- 
holder has not paid or credited to the com- 
pany the whole or any Dart -of the value of 
the shares held by him or on any other 
ground whatsoever. . 


4. Apportionment and manner of pay- 
ment of compensation.— n The amount of 
compensation payable under clause (b) of 
sub-section (1) of Section 3 to the share- 
holders shall be apportioned among the 
shareholders according to the number of 
shares held by such shareholders. 


(2) The amount of compensation pay- 
able to a.shareholder in accordance with 


the provisions of sub-section (1) shall be 
given to him, at his option— 
(a) in cash (to be paid by cheque 


drawn on the Reserve Bank of India) in 
three equal annual instalments, the amount 
of each instalment carrying interests at the 
rate of four per cent. per annum from the 
appointed day, or 


1971 


(b) in saleable or otherwise transferable 
promissory notes or stock certificates cf the 
Central Government issued and repayable at 
par, and maturing at the end of— 

G) ten years from the appointec da 
and carrying interest from that day at the. 
rate of four and a half per cent. per an- 
sea) thirty from th TA 

ii) thirty years from the appointe y 
and carrying interest from that day a the 
rate of five ‘and a half per cent. per arnum, 
or 

_ (c) partly in cash (to be paid by che- 
que drawn on the Reserve. Bank of India) 
and partly in such number of securities 
specified in sub-clause (i) or sub-clause (ii) 
or both, of clause (b), as may be requir 
by the share-holder, or | - 

(d) partly in such number of securities 
specified in’ sub-clause (i) of clause (b? and 

artly in such number of securities =peci- 
ied in sub-clause (ii): of that clause, as may 
be required by the share-holder. ; 

(3) The first of the three equal aanual 
‘instalments referred to in clause (a)-of sub- 
section (2) shall be paid, and the sectuities 
referred to in clause (b) of that sub-section 
shall be issued, within ‘sixty days from the 
date of receipt by the Central Goverrment 
of the option referred to in’ that sub-section, 
or where no such option has’ been exerzis 
from the latest date before which such op- 
tion ought to have been exercised. 

(4) The option referréd. to in sub-sec- 
tion (2y shall be exercised by a share-kolder 
before the expiry of a period of three 
months from the appointed’ day (or. within 
such further time,- not exceeding three 
months, as the Central Government may, on 
the application of the share-holder slow 
and the option so exercised shall “be fin 
and shall not be altered or rescinded after 
it has been exercised, 

(5) If a share-holder omits or fails to 
exercise the option referred ` to in sub-sec- 
tion (2), within the time specified in sub- 
section (4), he shall be deemed to have opt- 
ed for payment in securities specified in 
sub-clause (i) of clause (b) of sub-sectiom (2). 

(6) Notwithstanding anything .contained 
. in this section, a share-holder may, before 
the expiry of three months from — 
“pointed day (or within sach further time, 
not exceeding three months, as the Central 
Government may, on the application ož? the 
share-holder, allow) make an application in 
-writing to the Central Government for— 

.(a} the full payment of -the comrensa- 
tion payable to him, i 

ayable to him does not exceed rupees two 
Lakhs, -Or : 7 x 

{b) an interim payment ‘of an amount 
equal to seventy-five per cent. of the face 
value of the shares in respect of which 
compensation is payable to him, or rapees 
two lakhs, whichever is greater, if the com- 
pensation. payable to him exceeds rapees 
two lakhs 


the ap-. 


the compenzation , 
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indicating in such application whether the 
payment is desired in cash -or in securities 
specified in sub-section (2), or in both. 

(7) The- Central Government shall, 
within sixty days from the receipt of the 
application referred to in sub-section (6), 
make the full payment or, as the case may 
be, the interim peat to. the share-holder 
in accordance with the option: indicated in 
such application. 

(8) The interim payment made to. a 
share-holder under sub-section (7) shall be 
set off against the total amount of compen- 
sation poe to him under this Act and 
the balance of the-compensation remaining 
outstanding after such payment shall be 
given to the share-holder in accordance. with 
the option exercised, or deemed to have 
been exerciséd, under sub-sec. (4) or sub- 
section (5), as the case may be: 


Provided that where any part of the 
interim payment is obtained by the share- 
holder in cash, the. payment’ ‘so obtained 
shall be- set off, in the first instance, against 
the first instalment of the cash payment re- 
ferred to in sub-section (2), and in case the 
payment so- obtained exceeds the amount of 
the first instalment, the excess amount shall 
be adjusted against the second instalment 
and the balance of such excess amount, if 


‘any, against the third instalment of the 


payment. . $ 

(9) If any dispute arises as to the per- 
son entitled to receive the compensation 
payable- in respect of any share, the Central 
Government shall deposit the amount of. 
such compensation in the Court for being 
paid to the person or persons entitled to be 


paid. 
CHAPTER HI 
. MANAGEMENT OF COMPANY. 


5. Allocation of shares to Shipping 
Corporation of India and certain other per- 
sons.— (l). All the shares of the company 
vested in the Central Government by virtue 
of this Act, except one hundred thereof, 
shall immediately after they have so vested, 
stand transferred to and vested in the Ship- 
ping Corporation of India. 

(2) The- Central Government may b 
order transfer the remaining shares to such- 
persons as may be specified in the order to 
enable the company to’ function as a Gov- 
ernment company. 

(8) On the transfer of shares to the 
Shipping Corporation of India under sub- 
section (1) or to any person under -sub-sec- 
tion (2), the company shall forthwith regis- 
ter each transferee as a member of the 
company. 

(4) The amount paid by the Central 
Government for the acquisition of the shares 
which stand transferred to and vested in 
the Shipping Corporation of India . under 
sub-section i) shall be deemed to be the 
contribution by the Central Government to 
the equity capital of. that Cerporation and 
that Corporation shall issue (Qf necessary, 
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after amending its memorandum „and arti- 
cles of association) to the Central Govern-- 
ment paid-up shares in its capital for a 
corresponding amount, 


x 


6. Amendment of memorandum and 
articles of association of company.— For 
the - purpose of enabling the company to 
function as a Government company, the 
Central Government may, - by notification 
published in the Official Gazette, make such 
amendments in the memorandum and arti- 
cles of association of the company as it may 
consider necessary. 


7. Interim mangement of compariy— 
(1) Notwithstanding anything contained in 


the Companies Act, 1956, or in the memo- 


randum or articles of association of the 
company, on and from the appointed day 
and til a new Board of directors of the 
company is duly constituted, the persons 
specified in the Schedule shall be the direc- 
tors of the company and shall constitute the 
Board of -Directors, of the company. 


_ `-(2) If any vacancy arises in the Board 
of directors specified in the Schedule, it 
shall be filled by the Central Government 
in such manner -as it thinks fit and there- 
upon the Schedule shall be deemed to be 
amended accordingly. 


(8) No act or: proceeding of the Board 
of directors specified in the Schedule shall 
be invalid merely by reason of the exis- 
tence of any- vacancy in the membership of 


the Board, 
. CHAPTER IV 
MISCELLANEOUS 


8.: Directors, etc., not entitled to com- 

pensation.— Notwithstanding anything con- 
tained in any law forthe time being in froce, 
no director or managerial personnel speci- 
fied in Sec. 197A of the Companies Act, 
1956, or other person entitled to manage the 
whole or a.substantial part of the business 
and affairs of the company under a special 
agreement or otherwise shall be entitled to 
any compensation against the company or 
the Central Government. for the loss of 
office or for the premature termination of 
any contract of management entered into 
ty him with the company . whether.such 
loss or termination was due to the provi- 
sions of the Jayanti Shipping . Company 
(Taking Over of Management) Act, 1966 or 
this Act. i ; 


9. Contracts in bad faith, ete., may be 
cancelled or varied.— The company may, 
within three years from the appointed day, 
make an application to’ any. court havin 
` jurisdiction in this behalf for the purpose o 
cancelling or varying any contract or agree- 
ment entered into, at any time before the 
issue of the notified order under sub-sec. (1) 
af Section 8. of the Jayanti Shipping Com- 
pany (Taking Over of Management) Act, 
1966, betweer the company and any other 
person and the court may, if ‘satisfied after 


due inquiry that such contract or agreement 
nad been entered into in bad faith and ‘is 
detrimental to the interests of the company, 
make an order cancelling or varying (either ` 


- unconditionally or subject to such conditions 


as it may*think fit to impose) that contract 
or agreement, and the contract or agreement 
shall have effect accordingly. 

10. Duty to. deliver possession of pro- 
perty of company and documents relating 
to company.— Any person who has in his 
possession, custody or under his control any 
property of, or any books, documents or 
other papers relating to the property and 
assets of, the company, including any letters, 
memoranda, notes. or other communica- 
tions between him and the company, shall 
be liable to account for the said property, 
books, documents and other papers (includ- 
ing such letters, memoranda, notes or other 
communications) -to the company and shall 


deliver them up to the company or to such 


other person as may be authorised for the 
purpose by the company. 


1i. Powers of inspection— (l) For- 


‘the purpose of ascertaining whether any 


roperty is the property of the company or 
or any other purpose mentioned in this Act 
or the rules made thereunder, any person 
authorised by the Central Government in 
this behalf shall have the right to— 

m enter and inspect any premises; . 

b) require any person having the pos- 
session, custody or control of any register or 
record of the company to produce such re- 
gister or record; 

(c), require the occupier of any property. 
belonging to, or claimed to be the property 
of, the company, to submit to the person so 
authorised such accounts, books or other 


‘documents or to furnish to him such infor- 


mation as 
sary; and 
(d) examine any 


he may reasonably think neces- 


person having the . 


‘control of, or employed in connection with, 


“he company and roe him to make any . 
statement touching the affairs of the com-. 
Dany. . O 

(2) Any person authorised by the Cen- 
iral Government under, sub-section (1) shall 
be deemed to be a public servant within the 
meaning of Section 21 of the Indian Penal 


ode. 

12. Penalty for false 
(1) If any person,— 

(a) when_required by this Act or by 
any ofder under this Act to make any state- 
mnent.or furnish any information, makes any 
statement or ishes any information 
which is false in any material particular 
and which he knows or believes to be false 
or does not believe to, be true; or , 

- (b) makes any such statement as afore- 
said in any book, account, record, return or 
other document which he is required by 
any order made under this Act to submit, 
he shall be gene with imprisonment 
for a term which may extend to two years, 


statements. 


g 


‘rupees, 


‘under this Act except 
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or with fine which mzy extend tc two 
thousand rupees, or with both. 

(2) Any person, wha— 

(a) having in his possession, custody or 
control any property forming art o: the 
assets of the company, wrongfully with- 
holds such property from the compary, or 
any person ‘authorised by the company, or 

(b) wrongfully obtains possession of 
anf property forming part of the assets of 
the company, or 

(c) wilfully -withholds or fails to pro- 
duce to any, person authorised under this 
Act, any register, record or other document 
which may be in his possession,- custody or 
control, or ; 

(d) fails, without any reasonable cause, 
to submit any accounts, . books - or other 
documents, when required to do so, 
shall be punishable with imprisonmert for 
a term which may extend to two years, or 
with fine which may extend to two thousand 
or with both, ` 

18. Limitation on prosecution.— No 
Court’ shall take con ane of. an -offence 
wi 
Sanction of the Central Government >r of 
an officer authorised by that Government in 
this behalf. 

-14. Act to-have overriding 
The provisions of this 
tion, order or rule made 
have effect notwithstanding 


effect.— 


thereunder sh 
anything in- 


. consistent therewith contained in any law 
„other than this Act or 


in any instrcment 
having effect by virtue of any law other 
than this Act or in any order made by a 
civil court. Tie 


‘15. Protection of action . taken under 
this Act— No suit,-prosecution -or other 
legal proceone . shall lie against the 
Central Government or the Shipping Cor- 
poration of India or any officer or other em- 
ployee serving in connection with the eff 


airs 


the- previous . 


Act or any notifica- ` 


to be done 


ee WY) The 
by notification in 


good-faith done or intended 
under this Act. 

16. Power to make 
Central Government may, 
the Offcial Gazette, make rules to carry out 
the purposes of this Act. ; 

(2) Every rule made by the Central 
Government under this Act shall be laid, 
as -soon as may be-after it is made, before 
each House of Parliament ‘while it is in 
session for.a total period of thirty days 
which may be comprised in one session or 
in two successive sessions, and if, before the . 
expiry of the session in which it is so laid 
or the session immediately following, both 
Houses agree in making any modification in 
the rule or both Houses agree that the rule 
should not be made, the rule shall thereafter 
have effect only in such modified form or 
be of no efect, as the case may be; so, how- 
ever, that any such modification or annul- ` 
ment shall be without prejudice to the vali- 
dity of anything previously done under that 

e. f 

17. Power to remove difficulties — 
If any dificulty arises in giving effect to 
the provisions of this Act, the Central Gov- 
ernment may, by order as occasion requires, 
do anything (mot inconsistent with the pro- 
visions of this Act) which appears to it to 
be necéssary for the purpose of removing 
the difficulty: : o 

Provided that no such order shall be 
issued after the expiration of two years from 
the appointed day. 

I8. Repeals and saving— (1) `The 
Jayanti Shipping Company (Taking Over of 
Management) Act, 1966, is hereby repealed. 

(2) The Jayanti Shipping Company 
(Acquisition of Shares) Ordinance, 1971, is 
hereby repealed: 

Provided that notwithstanding such re- 
peal, anything done or any action taken 
under the said Ordinance shall be deemed 
to have been done or taken under the cor- 


of the company for anything which is in responding provision of this Act. 
THE SCHEDULE . è 
[See section 7(1)] 
_ Name Designation and address 
CQ) = : (2) 


Chairman of the Board of Directors ard. 
Managing Director of the Company 

Shri C. P. Srivastava. 

Directors of the Company Shri P.'N. Jain 


Chairman, 
Ltd., Bombay. 


hipping Corporation of India 
y ‘ 


pa Secretary, Ministry of Finance, New 


Shri P. N. Mathur 
Shri J. A. Dave 
Shri Jasjit Singh 


Shri Kamaljit Singh ` 
Shri B. P. Srivastava 





elhi. 

General Manager, Central Railway, 
Bombay. ` i 

Managing Director, Food Corporation of 
India, New Delhi. : 

Member, Central Board of Excise and 
Customs, Ministry of Finance (Depart- 
ment of Revenue), New Delhi. ` 

Managing Director, Indian Oil Corpora- 
tion Ltd., Bombay. 

Director (Projects), Ministry of Shipping 
and Transport, New Delhi. . 
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a) 


. structin 


A. I. R, 


THE COKING COAL MINES (EMER- 
GENCY PROVISIONS) ACT, 1971 
[ACT NO. 64 OF 1971]° 


(28rd December, 1971] 


An Act to provide for the taking over, 
in the public interest, of the management 
pf coking coal mines and coke oven plants, 
pending nationalisation of such mines and 
plants. a e 


WHEREAS it is expedient in the pub- 
lic interest that the coking coal mines and 
coke oven plants should be nationalised 
with a view to reorganising and recon- 
the coking coal mines and coke 
oven plants for the purpose of protecine 
conserving and promoting scientific deve- 
opment of the resources of coking coal 
needed to meet the growing requirements 
of the iron and steel industry; 

AND WHEREAS it is expedient, in the 
public interest, to take over the manage- 
ment of coking coal mines and coke oven 
plants pending nationalisation thereof; - 


BE it enacted by Parliament in the. 
Twenty-second Year of the Republic of 
India as follows:— 

CHAPTER I - 
PRELIMINARY 
I. Short title and commencement, —= 


(1) This Act may be called THE COKING 
COAL MINES . (EMERGENCY PROVI- . 
SIONS) ACT, 1971. 


(2) It shall be deemed to have 
into force on the 16th 
1971. ° 
2. Definitions— In this Act, unless 
the context otherwise requires,— ` 
. (a) “appointed day” means the 17th 
day of October, 1971; , 
(b) “coke oven plant” means the plant 


and equipment with which the manufac- 
ture of hard coke has been, or is being, car- 


come 
day of October, 


tied on and includes— 
(i) all lands, buildings, works, machi- 
‘ vehicles, railways, 


nery and equipment, 
tramways ‘and sidings, adjacent to, and be- 
longing to, or in, the coke oven plant, 


-(ii) all workshops belonging to the 
coke oven plant including buildings, machi- 
nery, instruments, stores, equipment of such 
workshops and the lands on which such 
workshops stand, z i . 


(tii) all hard coke in stock or in tran- 
sit or under production, and other stores, 
stocks and instruments, belonging to the 
coke oven plant, 

(iv) all power stations belorfging to the 
coke oven plant or aperated for supplying 
electricity for the purpose of working the 
coke oven plant, . 


, © *Received the assent of the President 
on 28-12-1971. Act published in Gaz. of 
‘India; 28-12-1971, Pt. II-S. 1, Ext. P. 711. 


? 
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(v) all lands, buildings and erie where the washing of coal or manufacture - 


adjacent to or Polonging to, the coke oven of coke is carried -on; 
plant where the washing of coal is ccrried (xi) all other assets, movable or im- 
on, i . movable, belonging to a mine, whether 


(vi) all other assets, movable or im- within its premises or cutside, including 
movable, belonging to a coke oven lant, cash ‘balances, reserve funds and invest- 
whether within its premises or outside, in-- ments in so far as they relate to the- cok- 

- cluding cash balances, reserve funds and ing coal mine and also any money lawfully 
investments in so far as they relate to the due to the coking coal mine in relation to 

~ coke oven plant and also any money law- any period prior to the appointed day; 
fully due to the coke oven plant in reation &) “mining company” means a com- 
to any period prior to the specified’ dete; pany owning a coking coal mine, and in 

(c) “coking: coal mine” means a coal relation to. a foreign company within the 
mine in which there exists one or. more meaning cf Section 591 of the Companies 
seams of coking coal, whether exclusively Act, 1956, the undertaking of that company 
or in addition to any seam of other ceal; in A ia; . ee : 

d) “company” means a company as _-(i), “notified order” means an order 
defin in Section 3 of the Companies Act, notified in the Official Gazette; 

1956, and includes a foreign- company with- (k) words and e ressions used herein 
in the meaning of Section 591 of that Act; and | not cefined but defined in the Coal 

(e) “Custodian” means the person a Mines (Conservation, Safety and Develop- 
pointed under Section 5 to take over ths ment) Act, 1952, have the meanings res- 
management of the coking coal mine; ad ane to them in that Act; 

m no ye d expressions tsed herein 

(E) “Government company” has the WOTOS- and: exp ; e 
„meaning assigned to it by Section 617 `of and not defined in this Act or in the Coal 

the Companies Act, 1956; S ee earlier. paey ae ee 
P, a ae . men ct, > but defi ia the Mines 
(g) “managing contractor” means. the Act 1952. have the meanings respectively 


erson or body of persons, who with the. ; ; i 
previous consent in writing of the Stats Go- assigned to them in the Mines Act, 1952. 
RI. 


vernment, has entered into an arrangement, Se g CHAPTE 

contract or understanding, with the >wner P 

of the mine under which the opemtions MANAGEMENT OF COKING COAL 

of the mine are substantially controlled by f MINES 

such person ‘or body of persons; z 3. Management of coking coal -mines 

“mine” means any excavation to vest in Central Government on the ap- 

where any operation for the purpos2 of pointed day.— (1) On and- from the ap- 

searching for or obtaining minerals has pointed day, the management of all coking 

been or is being carried on and ineledes— coal mines shall vest in the Central Gov- 

: R all borings and bore holes;. ernment. 

fi) all shafts adjacent to,. and balong- (2) The coking coal mines specified in 

-ing to, or in, a mine, whether in the course the First Schedule shall be deemed, for the 

of being sunk or not; mS TES , purposes of this Act, to be the coking coal 
(iii) all levels and inclined planes in mines the management af which shall vest, 


+ 


the course of being driven; under sub-section (1), in the Central Gov- 
@} all open cast working; ¢ ernment: 
(v) all conveyors or aerial ropeways Provided that if, after the appointed 


proviced for the bringing into or removal day, any other coal mine is found, after 
om a mine of minerals or other articles an investigation made by the Coal Board, 
or for the removal of refuse therefrom; . to contain coking coal, that Board shall 
(vi) all lands, buildings, works, adits, make a declaration to that effect and on 
levels, planes, machinery and een and from the date of such declaration, such 
vehicles, railways, tramways and sidings mine shall be deemed, for the purposes of 
adjacent to, and belonging to, or in, a mine; this Act,— : ` 
(vii) all workshops belonging to, >r in, _ „ È to vest in the Central Government; 
a mine including buildings, machinery, in- and : , 
struments, stores, equipment of such work- (i) to be included in the First Schedule 
shops and the lands on which such work- and thereupon the: provisions of this Act 
shops stand; ` -> : shall become applicable thereto subject to - 
(viii) all coal in stock or in trarsit or the modification that for the words “ap- 
under production and other stores, stocks pointed day”, whereyer they _ occur, the 
and instruments belonging to, or in, a words “the date of the declaration made by 
mine; i cor the Coal Board under sub-section (2) of 
(ix) all power ‘stations belonging to, or Section 8” shall be substituted. 
in, a mine or operated for supplying elec- ~ 4. Management of coking. coal mines 
tricity for the purpose of working the mine ens the appointment of Custodian— - 
or a number of mines undeg the same (1) Pending the appointment of a Custodian . 
management; under Section 5 for any cokinz coal mine, 
x) all lands, buildings and equipment the person in charge of the menagement of 
adjacent to, or belonging to,-or.in, a mine such mine immediately before the appoint- 
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ed day shall, on and from the appointed 
day, be in charge of the management o: 
such mine for and on behalf of the Central 
Government; and’ the management of such 
mine shall be carried on by such person 
subject to the provisions contained in sub- 
sections (8) and (5) and such directions, if 
any, as the Central Government may give 
to him and no other person including the 
owner, shall, so long as such management 
continues. exercise any powers of manage- 
ment in relation to the coking coal mine. 
(2) Any contract, whether express or 
implied, providing for the management of 
any coking coal mine, made before the 
eppointed day between the owner of such 
mine and any person in charge of the 
management of such mine immediately be- 
fore the appointed day. shall be’ deemed 
-to have terminated on the appointed day. 


_ (8) No person in charge of the manage- 
ment of a coking coal mine shall without 
the previous approval of the person speci- 
fied by the Central Government in this 
behalf in- respect of that mine (hereinafter 
referred to as the “authorised person”)— 

(a) incur any expenditure from the as- 
- gets appertaining to the coking coal mine 
otherwise than for the purpose of making 
routine payments of salaries or commissions 
to employees agents or for the purpose of 
meeting the.routine day to day expendi- 
ture; F 
(b) transfer or otherwise dispose of 
any such assets or create any charge, hypo- 
thecation, lien or other incumbrance there- 
on; 
(c) invest in any manner 
‘forming part of such assets; 
) acquire any immovable 


any monies 


property 


out of the monies forming part of such 
assets; 
(e) enter into any contract of service 


or agency, whether expressly or by impli- 
cation, for purposes connected wholly or 
partly with the coking coal mine or vary 
the terms and conditions of any contract 
relating to any such transaction subsisting 
‘on the appointed day. 

(4) The approval of the authorised 
person may be given either generally in 
relation to certain classes of transactions 
relating to the coking coal mine or specially 
in relation to any of its transactions. 

(5) Every person in charge of the 
management of a coking coal mine shall 
deposit all securities and documents of title 
ta any assets appertaining to such mine in 
any Scheduled Bank or Nationalised Bank in 
which the owner or agent had an account 
immediately before the appointed day or 
in any branch of the State Bank in the 
place where the head office or the principal 
office of the coking coal mine is situated 
or, where there is no branch of the State 
. Bank in such place, the nearest branch of 
the State Bank; and no such security or 
document shall be withdrawn from _ the 
Scheduled Bank, the Nationalised Bank or 


1971 A IL. R 


the State Bank, as the case may be, except 
with the permission of the authorised per- ` 
son: : 

Provided that nothing contained in this 
sub-section shall apply to any security or 
document of ttle ae in trust with an 
Official Trustee in pursuance of the articles 
of association of any mining company: un- 
less the Central Government, by notified 
order, otherwise directs, : 

Explanation.— In this sub-section,— 

(a) “Scheduled Bank” means a bank 
included for the time being in the Second 
pute to the Reserve Bank of India Act, 

(b) “State Bank” means the State Bank 
of India constituted under the State Bank 
of India Act, 1955; 

(c) “Nationalised Bank’ means a cor 
responding new bank as defined in the 
Banking Companies (Acquisition and Trans- 
fer of Undertakings) Act, 1970. - 

(6) Every person in charge of the 
management of a coking. coal mine shall 
deliver forthwith to the person specified in. 
this behalf by the Central Government in 
respect of that coking coal mine, the fol- 

wing documents, namely:— $ F 

(a) the minutes book or any other book 
in India containing all resolutions up to 
the appointed day of the persons in charge 
of the management of the coking coal mine 
before the appointed day; 

) the current cheque books relating 
to the coking coal mine which. are at the 
head office or the principal office of the 
coking coal mine; 

(c) all registers or other books con- 
taining particulars relating to the invest- 
ment of any monies. appertaining to the 
coking .coal. mine including investments on 
mortgaged properties and all loans grant- 
ed or advances made. 

(7) Without prejudice to the generality 


_cf the powers conferred by sub-section (1) 


and the provisions contained in sub-sections 
(3), (5) and (6) any direction issued under 
sub-section (1) may require the persons 
in charge of the management of the coking 
coal mine under this Act to furnish to the 
Central Government or to the authorised 
person such returns, statements and other 
information relating to the coking coal mine 
as may be mentioned in the direction. 

(8) The ` persons in charge of the 
management of the coking coal mine under 
this Act shall be entitled to such remune- 
ration,. whether by way of allowance or 
salary or perquisites as the Central-Govern- 
ment may fix; and any such person may, 

giving one month’s notice in writing to 
the Central Government of his intention so 
to do, relinquish charge of the management 
of the coking coal mine. 

5. Power of Central Government to 
appoint Custgdians to ,take over the mana- 
gement of coking coal mines.— (1) The Cen- 
tral Government may, as soon as it is con- 
venient administratively so to do, appoint 


*‘dian-General shall exercise the 


b 


-be deemed 
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any person as Custodian for the purpose of 
taking over the management of the cckin 
coal mine and the perscn so appont 
shall carry on the management of such 
mine for and -on behalf of the Central . 
Government. : 

(2)- (a) The Central Government may 
also appoint ,a person as the Custodian- 
General for exercising supervision and con- 
trol over all the coking coal mines -the 
management of which is taken over under 
this Act, and on such eppointment, ev 
Custodian, appointed under sub-sectior (1), 
shall act inder the guidance, control and 
supervision of the Custodian-General. 

(b) The Central Government may also 
appoint one or more persons as Addi-ional 
Custodian-General or Deputy Custcdian- 
General for assisting the Custodian-Gen- 
eral in the exercise of his powers and du- 
ties under this Act and the Custcdian- 
General may delegate all or such of his 
powers as he may think fit, to the Addi-ional 
or Deputy Custodian-General. 5 

(c) Every Additional or Deputy Gusto- 
owers dele- 
gated to him under the control ‘and super- 
vision of the Custodian-General. 

(3) On -the appointment of a Custodian 
under sub-section (1), the charge of manage- 
ment of the coking coal mine shall vest 
in him -and all persons in charge of the 


management of such mine immediately be- © 


fore such appointment shall cease to >e in 
charge of such management and shall be 
bound to deliver to the ‘Custodian al as- 
sets, books of account, registers or other 
documents in their. custody relatingto the 
coking coal mine and any contract, whe- 
ther express or implied, providing for the 
management of any coking coal mine, made 
before the appointed day between the 
owner of such mine and such persons, shall 
to have terminated on the date 
on which the Custodian is appointed. f 
(4) Nothing contained in Section 4 
shall apply to any coking coal mine @ 
management of which hes been taken over, 
by the Custodian, but the Central Gevern- 
ment may issue such directions to the Cus- 
todian as to his powers and duties as it 
deems desirable in the circumstances of the 
case, and the Custodian may apply ®© the 
Central Government at any time fcr in- 
structions as to the manner in which he 
shall conduct the management of the. coking 
coal mine or in relation to any matter aris- 


_ ing in ‘the course of such management. 


` ment, : 


e Custodian shall receive from 
the funds of the coking coal mine fcr the 
charge’ of management of which he :s ap- 
pointed under sub-secticn (1) such remu- 
geration as the Central Governmen! may 


(6) The Custodian, the Custodien.Ge- 
neral, Additional Custedian-General and 
Deputy Custodian-General shall hold office 
during the pleasure of the Central Govern- 


ILS. 8 @, Ext. & 


(7) The Central Government may, if it 

is of opinion that it is necessary so to do 
for the proper management of the coking’ 
coal mines, the management of which has 
vested in it under Section 8, appoint a 
Government companyt whether jin exist- 
ence at commencement of this Act- or 
incorporated after such commencement, as 
the Custodian of all the coking coal mines 
specified in the First Schedule, and all coke 
oven plants specified in the Second Sche- 
ule, and ón such appointment, every per- 
son. appointed as Custodian or: the Custo- 
dian-General or Additional or Deputy Cus- 
todian-General under sub-section {1 or sub- 
section (2) , as the case may be, shall va- 
cate his office as such and deliver to the 
Government company, so: appointed, all 
assets, books of account, registers or other 
documents in his custody relating to the 
coking coal mine or the coke oven plant, 
as the case-may be. D 

(8) On the appointment of a Govern- 
ment company as Custodian, the provisions 
of sub-sections (3), (4) and (5) shall apply 
to it as they apply to a Custodian appoint- 
ed under sub-section (1). 

6. Paymént of amount.— (1) Every 
owner of a coking coal mine shall be given 
by the Central Government an amount, in 
cash, for vesting in it, under Section 8, the 
management of such mine. GE 

(2) For every month during which the 
management of the coking coal mine re- 
mains vested in the Central Government, 
the amount referred to in sub-section (1) 
shall be computed at the rate of twenty-five 
paise per tonne of coal _ on the highest 
monthly production of coal from such mine 

uring any month in the years 1968, 1969, 
1970 and 1971: 


_ Provided that if in relation to any such 
coking’ coal mine, there was no production 
of coal during the said years, the amount: 
referred’ to ‘in sub-section (1) shall be com- 
puted at the rate of five paise per tonne 
of such highest monthly coal’ - producing 
capacity cf the coking coal mine, before 
the appoirted day; as may be assessed and 
declared Ly the Coal Board: : l 

Provided further that in relation’ to a 
coking coal mine, the operations of which 
were inimediately before the appointed day 
under the control of a managing contrac- 
tor, the amount, as computed under _ this 
sub-section, shall be apportioned betwéen 
the owner of the coking coal mine and 
such managing contractor ‘in such propor- 


. tions as may be agreed upon by or between 


the owner and such contractor, and in. the 
event of there being no such agreement, in 
such proportions as may be determined by 


the principal civil court of original juris- 


Bharat Coking’ Coal Pr. Ltd., Dhan- 
bad, a Gavt. Company appointed as “Custo- 
dian — See G.S.R, 27 te) D/- 12-1-1972 
published in Gaz. a India; 14-1-1972, Pt 
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diction within the local limits of whose 
jurisdiction the head. office of the coking 
coal mine is situated. 


CHAPTER DI 


MANAGEMENT OF COKE OVEN 
i PLANTS 

7. Management of coke oven plants 
to vest in the Central Government on the 
specified date— On and from such date 
as the Central Government may, by noti- 
fied order, specify in this behalf (hereafter, 
in this Chapter, referred to as the “speci- 
fied date”), the management of the coke 
oven plants specified in the Second Sche- 
dule shall vest in the Central Government. 

8. Payment of amount.— (1) Every 
owner of a coke oven plant specified in the 
Second Schedule and every owner of a 
coke oven plant which falls within the defi- 
nition of coking coal mine, shall be given 
by the Central Government an amount, in 
cash, for vesting in it,, under Section 7 or 
Section 3, as the case may be, the manage- 
ment of such coke oven plant. 

(2) For every month during which the 
management of the coke oven plant re- 
mains vested in the Central Government, 
the amount referred to in sub-section (1) 
shall be computed at the rate of— 

` (a) seventy-five paise per tonne of by- 
product coke; and 
(b) fifty-five paise per tonne of beehive 
coke, — 
on the highest monthly production of coke 
from such coke oven plant during any 
month in the years 1968, 1969, 1970 and 
1971. $ 

- (8) For the avoidance of doubts, it is 
hereby declared that the owner of a coke 
oven plant, the management of which has 
vested in the Central Government under 
Section 8, shall be given, in addition to the 
‘amount payable under Section 6, such 
amount as is referred to in sub-section (1). 


9. Provisions of Sections 4 and 5 and 


Sections 10 to 20 to apply to this Chapter. o 


--The provisions of Sections 4 and 5 and 
Sections 10 to 20 (both inclusive) shall 
apply to a coke oven plant, the manage- 
ment of which has vested in the Central 
Government under Section 7, as they apply 
to a coking coal mine, and references there- 


in to'a coking coal mine and the appointed - 


day shall be construed, unless the context 
otherwise requires, as references, . respec- 


tively, to a coke oven plant and the speci- 
fied date. 
CHAPTER IV 
MISCELLANEOUS 


10. Penalties.— If any person— 

(a) fails to deliver to the Custodian 
any assets, books of account, registers or 
any other document in his custody relating 
to the coking coal mine in respect of the 
management of which the . Custodian has 
been appointed, or ae ; 
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(b). retains any property of such cok- 
ing coal mine or removes or destrovs it, or 
(c) fails to comply with the provisions 
contained in sub-section (8) or sub-section 
(5) or sub-section (6) of Section 4, or 
fails to comply with any directions 
issued under sub-section (1) or sub-section 
4) of Section 5, A 
e shall be punishable with imprisonment 
for a term which may extend to two years, 
or with fine which may extend to ten thou- 
sand rupees, or with both.. - 

11. Offences by companies— (1) 
Where an offence under this Act has been 
committed by a company; every person 
who at the time the offence was committed 
was in charge of, and was responsible to, 
ihe company for the conduct of the busi- 
ness of the company as well as the com- 
pany, shall be deemed to be guilty of the 
affence and shall be liable to be proceeded 
against and punished accordingly: 

Provided that nothing contained. in 
this sub-section shall render any such per- 
son liable to any punishment, if he proves 
zhat the offence was committed without his 
knowledge or that he had exercised all due 
diligence to prevent the commission of such 
offence, i 

(2) Notwithstanding anything contained 
in sub-section (1), where any offence under 
this Act has been committed by a com- 
Dany and it is proved that the offence has 
been committed with the consent or conni- 
vance of, or is attributable to, any neglect 
on the part of, any director, manager, secre- 
tary or other officer of the company, such 
director, manager, secretary or other officer 
thall be deemed to be guilty of that offence 
and shall be liable to be proceeded against 
and punished accordingly. 

Explanation.— For the 
section,— | 

(a) “company” means any body corpo- 
tate and includes a firm or other association 
ef individuals; and’ ; 


purposes of this 


(b) “director”, in relation to a firm, 
means a partner in the firm. ; 
12. Mining companies not to be 


wound up by Court— No proceeding for 
the winding up of a mining company, the 
management of whose coking coal mines 
has vested in the Central Government un- 
der this Act or for the appointment of a 
Receiver in respect of such business, shall 
Ee in any Court except with the consent 
cf the Central Government. 

18. Exclusion of period of operation 
cf the Act for computing period of limita- 
tion.- In computing the period of limita- 
tion prescribed by law for the time being 
ia force for any suit or application against 
gny person by a mining company in res- 
tect of any matter arising out of any trans- 
action in relation to the coking coal mine, 
the time during which this- Act is in -force 
shall be excluded. 

- 14. Effect of Act on other Jaws.— 
The provisions of this Act shall have effect 


` legal proceeding shall 
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notwithstanding anything inconsistent tkere- 
with contained in any other law for the 
time being in force or in any instrument 


having effect by virtue of any law _cther 
than ‘this Act, or in any decree or order of 
any Court. 

15. Delegation of powers.— (1) The 
Central Government may, by notified order, 
direct that all or any of the powers exer- 
cisable by it under this Act may alse be 
exercised by any person or persons as may 
be specified in the order. 

(2) Whenever any delegation of power 
is made under sub-section D, the perscn to 
whom such power has been delegated shall 
act under the direction, control and super- 
vision of the Central Government. 


16. Protection of action taken in zood 
faith— (1) No suit, prosecution or ether 
ie against the Cus- 
todian-General, Additional Custodian-Gene- 
ral, Deputy Custodian-General, any Custo- 
dian or authorised person in respect of any- 
thing which is in good faith done oz in- 
tended to be done under this Act. 

(2) No suit or other legal proceeding 
shall lie against the Central Government or 
the Custodian-General, Additional Casto- 
dian-General, Depu Custodian-General, 
any Custodian or authorised person for any 
damage caused or likely to be caused by 
anything which is in gcod faith dore or 
intended to be done under this Act. 


I7. Contracts, etc, in bad faith may 
be cancelled or varied.— (1) If the Central 
Government is satisfied, after such inquiry 
as it may think fit, that any contract or 
agreement entered into, at any time within 
twelve months immediately preceding the 
appointed day, between the owner or agent 
of a coking coal mine and any other person, 
has been entered into in bad faith and is 


‘detrimental to the interests of the coking 


coal mine, make an order. cancelli or 
varying (either unconditionally >- or stbject 
to such conditions as it may think fiz to 
impose) the contract or agreement and 
thereafter the contract or agreement shall 
have effect accordingly: 


Provided that no contract or egree- 
ment shall be cancelled or varied except 
after giving to the parties to the comtract 
or agreement a reasonable opportunity of 
being heard. 

(2) Any person aggrieved by an order 
made under sub-section z may makə an 
application to the principal court of civil 
jurisdiction within the local limits of whose 
jurisdiction the head office of the coking 
coal mine is situated for the variation or 
reversal of such order and thereupon such 
court may, confirm, modify or reverse such 
order. 

18. Power to terminate  contrect of 
employment. If the Custodian is of opin- 
ion that any contract of employment enter- 
ed into by any owner or agent of a: coking 


4 


Provisions) Act, 1971 [Act 64] 125 


coal mine, at any time before the appointed 
day, is unduly onerous, he may, by giving 
to the employee one month’s notice in writ- 
ing or the salary or wages for one month 
in lieu thereof, terminate such contract of 
‘employment, ' 


19. Power to make rules—— (1) The 
Central Government may, by notification in 
the Offcial Gazette, make rules to carry 
out the provisions of .this Act. 

f (2) In particular, and without prejudi- 
ce to the- generality of the foregcing power, 
such rules may provide for or any of 
the following matters, PET 

(a) the manner in which - the coking 
coal mines will be managed ‘by the Custo- 
dians, under the control and supervision 
of the Custodian-General; 

(b) the constitution of a Board of 
Management, by whatever name called, for 
advising the Custodian-General in the 
management of the coking coal mines; 

(c) the form and manner in which ac- 
counts of the coking coal mines shall be 
maintained; 

(d) any other matter in relation to 
which such rule is required to be, or may 
be, made. , : 

(3) Every rule made under this Act 
shall be laid, as soon as may be after it is 
made, before each House of Parliament 
while it is in session for a total period of 
thirty days which may be comprised in one 
session or in two successive sessions and if, 
before the -expiry of the session in which 
it is so laid or the session immediately fol- 
lowing, both Houses agree in making any 
modification in the rule or both Houses 
agree that the rule should not be made, the 
tule shall thereafter have effect cnly in such 
modified form or be of no effect, as the 
case may be; so, however, that any such 
modification or annulment shall be without 
Prejudice to the validity of any-hing previ- 
ously done under that rule. 


20. Coking coal mines to which the 
Act shall not apply.— Nothing in this Act 
shall apply to any coking coal mine— 

(a) owned or managed by a Govern- 
ment company or corporation owned or 
controlled -by Government; - - 

) owned or managed by a compan 
engaged in the production of iron or steel: 

Provided that this section shall not ex- 
tend to such mine or part thereof which, 
in the opinion of the Central: Government, 
is in excess, of the requirement for the pro- 
duction of fron and steel by that company. 


21. Power to remove difficulties.—~ 
If any difficulty arises in giving effect to 
the provisions of this Act, ‘the Central Gov- 
ernment may, by order not inconsistent 
with the provisions of this Act, remove the 
difficulty: x 
` Provided that no such ordər shall be 
made after the expiry of a period of two 
years from the commencement əf this Act. 
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22. Repeal and 
Coking Coal Mines 


Ordinance, 1971, is 


sayings — (1) The 
Emergency Provisions) 
ereby repealed. 

(2) Notwithstanding such 
done, any action taken or any 


repeal, any- 


ap- 


pointment, declaration or order made whder 
the Ordinance so repealed, shall be deem- 
ed to have been 
the case may be, under the corresponding 
provisions of this Act, ` 


THE FIRST SCHEDULE 
[See section 8 (2)] 


done, taken or made, as 





Name and address‘of the owners 








Bhatdea . 


Bae Bhatdee Coal Company Limi. 


ted, 14, Netaji Subhas Road, Calcutta, 


£ 


SL Name of the mine Location bf the 
No. mine of the mine 
1 2 8 4 
A. EAST BOKARD COALFIELD 
1l. Dhori e 6 e Post - Office Bermo, Ownership under dispute, 
District Hazaribagh. ` 
2. Kalyani Selected Dhori, e Post Office Pichri, Gourishanker and Others Post Office 
District Hazaribaghe Bermo, Hazaribagh. : 
. 8. Khas Dhori e- . » Fost Office Pichri, Khas Dhori Colliery Company, Post 
District Hazaribagh. - Office Katrasgarh, Dhanbad. 
4, Pipradih | ô e Post Office Gomia, Pacifc Coal Company, Post’ Offica 
an i District Hazaribagh. Gomia, District Hazaribagh. 
5. Pichri . é « Post Office Pichri, Pichri Coal Company Limited, Post 
District Hazaribagh, Office Bermo, Hazaribagh 
6. Seclected Dhori Š e Post Office Bermo, Selected Dhori Colliery, Post Office 
District Hazaribagh. Katrasgarh, Dhanbad. 
I. Turiyo : à . Post Offce Turiyo, Bhuvaneswar Singh and Sivdayal, Post 
District Hazaribagh. Office Jharia, Dhanbad. 
8. Tarmi > å « Post Office Turiyo, Tarmi Colliery Company, Industrial 
: District Hazaribagh, Bank Building, Post Office Jharia, 
Dhanbad, 
B. JHARIA COALFIELD © 
I, Albion - à . e Post Office Karma- Albion Colliery Company, Post Office 
tand Karmatand,. Dhanbad. . 
2. Bokaro Jharia e e Post Oese Karma- Messrs. Agarwalla Brothers, Post Office 
tan . Karmatand, Dhanbad. 
8. North Damuda ‘s e Post Office Nud- Hazaribagh Coal Syndicate (Private) 
khurkee. Limited, Post Office Jharia, Dhanbad, 
4. Kesurgarh k e Post Offce Nud- ManbhoomCoal Syndicate Limited, Post 
z khurkee. Oce Jharia, Dhanbad. 
5. Madhuband - i e Post Offce Nud- Oriental Coal Company Limited, 25, 
khurkee, ' Brabourne Road. Calcutta. 
8. Khas Benedih g « Post Oce Nawa- . K. C. Mukherjee and Others, Post Office: 
j garh. aes Hirapur, Dhanbad. 
7. Benedih . . e Post Office Nud-  Benedih Coal Concern, Post Office 
s khur! ee. Katras, Dhanbad. 
8, Khas Ganeshpur e e Post Office Nawa- Khas Ganeshpur Coal Mines Limited, 
garh - 185, Canning Street, Calcutta. 
9. Ganeshpur . ra e Post Office Nawa- Ganeshpur Coal Company Limited, 
- garh. Post Office Ganeshpur Dhanbad. 
10. Ashakuti Phularitand. e-Post Offce Khar- Ashakuti Coal Company Limited, 1/1, 
kharee. Rowland Road, Calcutta-20, 
11. Mohanpur , ’ e Post Office Khare Shrimati Parbati Devi, Post Office . 
kharee. Kharkharee, Dhanbad. cee 
12. New Bansjora e e Post Office Khar- S.K. Sahana and Sons (Private) Limit. 
kharee. ed, Post Office Kharkharee, Dhanbad. 
13. Khas Bhurungiya r e Post Office Mohuda. Khas Bhurungiya Coal Company, Post 
: Office Jharia, Dhanbad. 
14. Raneedih/Pipratand , * Post Office Mohuda. Sri K. K Sablog, C/o Sudarsan Motors, 
Post Office Dhansar, Dhanbad. 
15. East Macheradih > « Past Offce Mohuda. East Macheradih Coal Company Limi- 
i ted, Post Oifice Jharia, Dhanba^. 
.16. New Huntodih e e Post Office Mohuda. Doulatmal Routmal, 178, Mahatma, 
Gandhi Road, Calcutta-l. 
-17. Morulidih . e « Post Office Mchuda. Kalyanji Mavji and Company, 14, - 
Netaji Subhas Foad, Calcu'ta 1. 
18. Murulidih 20 and 21 pits e Post Office Mchuda,. Bengal Coal Company Limited, 8, Clive 
j j Row, Calcutta-1: 
19. . a Post Office Mchuda. 


“4 


T 








garh. 
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Sl. Name of the mine . Location of the Name and address of the owners 
No. : mine ae of the mine 
1 z 2 8 4 
20. Kharkharee . e « Post Office Khar- Bharat Mining Corporation Limited 
: . khare. ~ 91, Stephen House, Da'housie Square 
i 5 .  . East, Caleutta-1. . 
91. New Sinidih PE ta Post Office Khar- Messrs. Bamandiha Coal Company, 8, 
: khaxee. Synagogue Street, Calcutta. s 
22.. Dharmaband s e Post Dfice Katras- ŒH. M. Barat and M. C. Barat, Post 
: garh. Offce Katrasgarh, Dhanbad. 
23. New Dharmaband , « Post Cfice Malkeras Sethia Mining and Manufacturing Com- 
ra pany Limited, 4, Bakul Bagan Road, 
: : À . Calcutta. 
24, Maheshpur P ə Post Office Katragse Messrs Sahu Minerals and Properties 
: : garh Limited, A-8, Prithviraj Road, Jaipur. 
25. Sinidih r : e Post Office Katras- Sinidih Colliery Concern (Private) 
gark. Limited, Post Offce Katrasgarh, 
i Dhanbad. 
26. Tundoo Khas s e Post Cfice Tundoo. J. P. Lalla and Sons Collieries (Private) 
nom Limited, Post Boz No. 78; Dhanbad. 
27. Bilbera . . -e Post Dffice Katrase B.N. Mondal and Company, 22, Can- 
i gark : ` ning Street, Calcutta. 
28. Jealgora Govindpur . ~e Post Office Sonardih Jealgora Govindpur Colliery Company 
: - Tite; Post Office Sonardih, Dhan« 
. ieee ad. 
29. South Govindpur. & | Post Office Katrase H. I. Pathak, Post Office Katrasgarh 
` i : gark, Dhanbad. 
-80. Diamond Tetturiya e e- Closec. Bihar Collieries Limited,- - 
81. Central Tenturiya ¢ e Post Cee Malkera.° Sri Tarapadah Lodha and Others, Post 
; Office Katrasgarh, District Dhanbad, 
82. New Tentulia è è Post Cfice Malkera, Tentulia Khas Colliery Company Limi- 
i . 3 ted, 25, Brabourne Road, Calcutta. 
88. Central Kooridih-Sonardih ə Post Dffice Katras. Central Kooridih .Colliery Company, 
` r gart - Post Office Katrasgarh, Dhanbad. 
84. New Gobindpur _« Post Cflice Sonardih. New Govindpur Coal Company Limited, 
3 : $ 83, Canning Street, Calcutta-l. 
35. Khas Mehtadih r e Post office Katras- -Messrs. Khas Mehtedih Colliery Com- 
a: garl. : pany, Post Office Katrasgarh, Dhan- 
p ad. 
86. Agardih `. : @ Post Dffice Katras- Agardih Colliery Company, Post Offes 
f gark- : Katrasgarb, District Dhanbad. 
87. Katras Choitodih ° e Post fice Katras-  Burrakar Coal Company Limited, Char. 
f gart. tered Bank Building, Calcutta. 
88. Lakurka ° e e Post Offce Katras- Lakurka Coal Company Limited, 8, 
garh. Synagogue Street; Calcutta. 
89. Koiludih `+ ; + Post Office Katras- East Katrasgar Colliery Company 
gart. - (Private) Limited, Post Office Katras- 
: garh, Dhanbad. . 
40. Khas Govindpur m > Post Office Katras- Khas Govindpur Coal Company (Pri- 
- garh. vate) Limited, Post Office Katras- 
3 ‘ _ _ garh, Dhanbad. 
41, East Katras e ° e Post Office Katras- East Katrasgarh Colliery Company 
gark. . i (Private) Limited, Post Office Katras- 
i garh, Dhanbad. 
42, East Salanpur e e Post Office Katras- East Salanpur Colliery Company, Post 
: gark. Office Katrasgarh, Dhanbad. . 
43. Joint Salanpur . e Post Oos Katras- - Not available. 
gari. ` 5 
44. Khas Salanpur ` 3 Fast Dales Katrase Not available. 
i ._ garā.. : p 
45. North Salanpur : e Post Office Katras- Sahai Brothers (Receiver Ħ. S. Sahai), 
x garh. x Post Office Katrasgarh, Dhanbad, ~ 
46. Selected Salanpur ¢ » Post Office Katrase Selected Salanpur Colliery Company, 
, : gark. ` Post Office Katrasgarh, Dhanbad. 
47, Central Salanpur Š e Post Office Katrase Central Salanpur Coal Concern, Post 
6 ; garh. Office Katrasgarh, Dhanbad : 
48. Lakurka Khas . 6 e Post Office Katras- Bharat’s Debuttar Estate, Post Office 
nat ; - gark. . Katrasgarh, Dhanbad. ‘ 
49, Salanpur. . e ə Post Office Katras- . Shrimati Sarojini Devi, Post Office 
. gara. Katrasgarh, Dhanbad. 
50. New Lakurka è e Post Office Katras- New Lakurka Colliery Company, Post 


' Office Katrasgarh, Dhanbad. 
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Sl. Name of the mine Location of the mine Name and address of the 
No. owners of the mine 
l 2 3 4 
i A thras - e Post Office Katras- National Coal Company (Private) Limi- 
G garh. ted, 48/1, Ram Tarun Bose Lane, 
fic von Cal C Limited, 185 
° e Post Office Sijua. nion Coal Company Limited, 
#2. Union Augarpethrs s i Biplabi Rash Behari Basu Road, 
i oa oe if 
i š A « Post Office Sijua. ew Manbhum Coa mpany, 12 
pao. Gaslitañ : i © Biplabi Rash Behari Basu Road, 
Biel Red Roy, Kechalpur H 
i. . » Post Office Katrage ija anti Roy, Keshalpur House 
B oraaama garb. Eey Offce Katrasgarh, Dhanbad 
i i e Post Offce Katras«, ast Angarpathra Colliery Company 
Ob: Tisemale Aosarpatisi : arh, Limited, -Post Office Katrasgarh, 
Siva veer ares c 
. e Post Office Katrase st Angarpathra Colliery Company 
a santa Paba garh. Limited, Post Office  Katrasgarh, 
ee E 
é e Post Office Katrage:- st Angarpathra Colliery Company 
57. Khas Angarpathra . garh, Limited, Post Office Katrasgarh, 
a aye eee ee 
i » Post Office Katras- East Angarpathra Colliery Company 
Bo, These = pa . Limited, Post Office Katrasgarh, 
ay cco et S 
Zing » Post Offce Katrase--- East Angarpathra Colliery Company 
SO (East Angarpatira garh. Limited, Post Office Katrasgarh, ` 
| Giese Re arraia s G 
i ; » Post Offce trase ast Angarpathra Colliery mpany 
on Mahabir Angaha. boas Limited, Post Office Katrasgarh, 
Diet E Colliery Co 
. Post Office Katras- iamon rgarpathra Colliery Com- 
61. Diamond Angarpathra ae pany, Post’ A Katia 
anbad. 
i . e Post Office Sijua. Burrakar Coal Company,” Chartered 
62. Mudidih À EN j Beat Poking; Calcutta. Ch i 
P st Office Sijua. urrakar Coa oompany. artere: 
63. Badrachuk . š Po: if soba ding Catentta, oo 
$ . e Post Office Sijua. ogta a ompany Limite ‘ost 
64, Jogta ° : j aa ee ae Dhanbad: i i 
E x -e Post Office Bansjora. essrs. Hin ippers Limited, 
65. Sendra i j Biplabi Rash Behari Basu Road, 
; Soko Tanon Colliery C 
jora- s st Office Bansjorae endra Bansjora ery Company 
66, Sendra Bansjora-Gopal Gararia. Po ce jorae (Private) Limited, 185, Ooan 
; ot Kelate. a a ie 
: ‘ z t Office Bansjora. rienta al Company Limite 
6T. Kankanee . por = i nears Road, alenta. a ' "4 
7 . Post Office Bansjorae urrakar Coa mpany ~ Limited. 
68. Loyabad oe. os = . = z ae aak Building, aeii 
à P Offic2 Kusunda, iental Coa mpany Limited, 2 
69. Pootkee - Post Offic2 f o Prabourne Roa d Calcutta. i 3 
ichue m © Post Office Kusunda. ntral Kirkend Coal Company Limi- 
T0. Gupalichuck (West) i ; ted, 91, Stephen House, Dalhousis 
: da Pies aad ee . 
pnt e Post Office Kusunda. ntral Kirkend Coal Company Limi- 
TL. Central Kirkend P ted, 91, Stephen House, Dalhousie 
: da Pre pone Fert as a 
i i i « Post Office Kusnndas „Motiram Roshanla oa! mpany 
12. Motiram Kirkend s Cove) Limited, Kusunda, Dhan- 
: ad. : 
5 Ki A > Post Office Kusunda, Bhuramal Agarwal, Post Office Dhan- 
78. Khas Kirkend os! ce i ri Dhaob ad ae 
i : © Post Office Kusun e New Marine Coa ompany 
T4. Roy Kirkend . ss = (Bengal) Limited, 111, Chittaranjan 
da. E A alonte. ae 
i é . Post Ofice Kusun e New Marine al Company 
15.: New Marine: 5 (Bengal) Limited. 111, Chittaranjan 
' Avenue Calcutta. : 
76, Ekra Khas . $ « Closed Sahu Minerals and Properties, 
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N Name of the Mine  Loeaton of the mine Bees and address ot the 

1 2 8 k 4 
. Bansdeopu l A , : aay Post Dice Kusunda, ” New Bansdeopur Coal Company 
Tie Pee A rs : Limited, 25-8, Netaji Subhas Hoad, 

‘ ` : alcutta, 
78. North Ekra . ps > Post Dffice Bansjora, North Ekra Coal Company, Post Office 
f 7 . - Banalo, Dhanbad. 
79. Gararia PE Pa -4 Post Dfice Bansjora, The Gararia Colliery Company (Pri- 
: nS ; vate) Limited, Post Office Bansjora, 
A anbad. : 

. C 1G ao -4 Post Dice Bansjora, Central Gararla Colliery Compan 
a ies oe ° i l Post Office Bansjora, Diae. á 
81. Gararia e & » Post Difice Bansjora, Tikmani and Company; Post Office 

‘Post Difice Bansjora. Chiot Bowe Callisry Co Limi 

. Chhota B wa > Post ce ora. ota Bowa iery Company Limi- 
Sie Poio pows = ° Post 2mos Kusunda, Beare ost Ofig Bansjora, Dhanbad. 

. B i i- * œ Post Difice Kusunda. usseriya a ompany (Frivate 
Pa -Boarea ia : j ; * Limited, 18, Padaan Dans, Cal. 

; be Si eutta-[. 
84. East Ekra œ». o. > Post Dffice Bansjora. ` East Ekra Coal Company, C/o. K. 


` 85. Busseria North & South 
86. ‘North Bussériya’ 


87. Surendra East Loyabad 


88, 


89. 
90. 


ol. 


Gondudih + 


Dhariajoba . 
West Godhur 


Godhur 3 


tn 


-Pure Kustore 
Nayadee Kusunda 


Kusunda . 
West Bhuggutdih 
Industry è, - 


West Ena ; ° 


Kendwadih ė 


Balibari:C. T. G. 


. Kutchi Bal lihart 


South Bulliary 
Bhagaband.- 


i Kendwadih , - 


Gonshadih ae 


hikend South 


Kustore oy 


. Burragarh 3 


Pure Burragarh __ 


. > 


+ 


J 


Post Office Bansjoras 
Post Dilice Bansjora. 


Post Office Kirkend, 
Post Ofico Kusunda. 
Post ofice Kirkend. 


Post Office Kusunda ` 


Post Difice Kusunda. 


Post Dfice Eusunda, an 
Post Dffice Kusunda: 


Post Difice Kusunda. 
Post Dffice Jharia 
Post Oce Dhansar, 
Post Office Dhansar, 
Post Office Kusunda. 
Post Office Kusunda. 
Post Office Kusunda. 


Post Office Kusunda, 


Post aips Bhaga- l 


baed. 
Post Office Bhaga. 


‘Post Office Kusunda. 
Post Office Kustore. 


Post-Office Kustore. 


‘Post Office Fharla, ` 


Post Office Jharia. . 


Worah, Jora Bungalow, Dhanbad. 
Not available— Mine closed. 
North ` Busseriya Colliery Company, 
Post Office Bansjore, Dhanbad. 
Surendra East Loyabad Colliery Com- 
` pany, Post Office Kusunda, DEanbad. 
Central Alkusa Colliery Company, 
Post Office Kusumda, Dhanbac. 


‘Not available - Mine closed. 


H. D, Agarwalla and Sons (P.) Ltd, 
Post Office Jharia, Dhanbad. 
Godhur Colliery Company, Post Office 
- Kusunda, Dhanbad 
Fure Kustore Colliery Company Limi- 
ted, Post Office Kusunda, Dhanbad. 
Eusunda Nayadee Colliery Company 
Private Limited, Post Office Kusunda, 
hanbad; i ; 
Not available—Area cn Fire—Closed. 
Amalgamated with West En (£7). 
Zalyanji Mavji and Company, Post 
Office Dhansar, Dhenbad. : 


Kalyanji Mavji and -Compnay, Post NE 


Office Dhansar, Dhanbad. 

East India Coal Company Limited, 
Post Office Jealgora, Dhanbad. 

Not available. __ ; 

Ballihari Colliery Company (Private) 
Ltd., 14, Netaji Subhas Road, Cal. 
cutta-I, | 

East India Coal Company Limited, 
Post Office Jealgora, Dhanbad. 
he Borrea Cmpany Limited, 
Chartered Bank Building, Calsuta-I., 

Equitable Coal Company Limized, 2/1 
Lord Sinha Road, Calcutta. 

Shri Biswanath Boy, Ke, alpur House, 
Post Office KatrasgarhDhanbed 

Raneegunge Coal Association Limited, 
3-A, Chowringhee Place, 
cutta-18, 

Raneegunge Coal Association Limited, 
3-A, Chowringhee Place, Cal- 
cutta-13. ` 

Raneegunge Coal Association Limited- 
8-A, Chowringhea Place, Cal. 
cutta-18, s 

Raneegunge Coal Association Limited 
3-A, Chowringhea’ Place, Cal- 
eutta-18, 


174 Acts/9- SOS” i l | : 
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SI. 
No, 


Name of the mine 


Location of the mine 


Name and address of the owners. 


of the mine 





126. 
127. 


128. 
129. 


130. 


ISL: Dob 
- East Model Jharia 


182. 
183. 


184. 
185. 


186. 
187. 


188. . 


189. 


140. 
141. 


Bhutgoria . ” 
Hurriladih . 
Simlabahal .. 
Bhuggatdih . 


Ena 


. East Bhalgora 


Khas Jharia , 
EastEna =. 


East Bhuggatdih 


Selected Khas Jharia . 


Selected Jharia 


Bhalgora a 


Selected Model Jharia 


New Khas Jharia 
Fularibad . 
New Pure Jharia 


Rajapur . 


Khas Bhugzatdih 
Pure Jharia . 


K. P. Dobari 
South Jharia 


East Pure Jha 
obari Z 
Model Jharia : 


Golden Jharia 
Fatehpur . 


Pure Durgapur 
Khas Jharla 
Sonalibad , 


.Ganhoodih . f 


East Jharia 
K. P, Kujama ' 


e 


3 


Post Office Ehaga. 
, -Post Office Bhaga. 


Post Office Jharia. 


Post Office Dhansar. 
Post Office Dhansar. 


Post Office, Jharia. 
Post.Offize, ‘haria. 
Post Oce, “haria, 
Post Office, Tharia, 


Post Office, Jharia. 


e Post Office Jharia, 


Post Office Jharia, 
Post Office Jharia, 
Post Office Jharia. 
Post Office Jharia. 


Post Office Jharia, 


Post Office Jaaria, _- 


Post Office Jharia, 
Post Office Jnaria. 


Post Office Sharia, > 


Post Office Jharia. 


e Post Office Jraria, 


Fost Office Jharia. 


Post Office, Thara. 
Post Office, Jharia, 


Post Office Jnaria, © 
Post Office J haria, « 


Post Office Jharia. 

Post Office Jharia, 
Post Office Jharia. 
Post Office, Jharia, 


Post Office Jharia. 
Post Office Jharia, 


- . (Private) 


4 


' Equitable Coal Company Limited, 1/2, 


Lord Sinha Road, Calcutta- 16, . 

Equitable Coal Company Limited, 1/2, 
Lord Sinha Road, Calcutta-16, 

Shri P. Roy, Director and nominated 
owner, Bhalgora Coal Company, 
8, Synagogue Street, Calcutta. 

Bengal Nagpur Coal Company. 
5, Synagogue Road, Calcitta-1. 

North West Coal Company, Limited, 
5, Synagogue Road, Calcutta 1. 

East Bhuggatdih Colliery Company 
(Private) Limited, Post Office 
Jharia, Dhanbad.: . 

East Bhuggatdih Colliery Company 

Limited, Post Office 
` Jharia, Dhanbad, 

East Bhuggatdih Colliery Company 
(Private) Limited, Post Office 
Jharia, Dhanbad. ; 

East Bhuggatdih Colliery Company 
{Private} Limited, Post Office 
Jharia, Dhanbad, 

East Bhuggatdih Colliery Company 
(Private) Limited, Post Office 
Jharia, Dhanbad. 

East Bhuggatdih Collierry Company 

~ (Private) Limited, Post Office Jharia, 
Dhanbad. ' 

Bhalgora Coal Company Limited, 
8, Synagogue Street, Calcutta-l, 


Amalgamated with East Bhuggatdih 


(117). 

Fularibad -Colliery Company, Post 
Office Jharia, Dhanbad. 

Fulartbad Colliery Company, ‘Post 
Office Jharia, Dhanbad. 


_ D. D. Thackher and Sons, Post Offica © 


._Dhanbad. Closed. On fire. 

The Rajapur Colliery Company (Pri- 
vate) Limited, Post Office Jharia, 
Dhanbad. 

Khas Bhuggatdih Colliery Company, 
Post Office Jharia, Dhanbad. ` 

D. D. Thackher and Sons, Post Office, 
Dhanbad. Closed. On fire. s 


K.P, Dobari, Post Office Jharia. - 


J. K. Banerjee and Others, Post Box 
No. 46, Hirapur District Dhanbad. 
Not available. 


-R. N. Bagchi and Brothers, 5/8, 


Middle Row, Calcutta. 
Not available. ` E 
J. K. Banarjee and Others, Post Bor 

No; 46, Hirapur, District Dhanbad. 

Bharat Fire Bricks and Pottery Works. 
age Fire Bricks and Pottery Works, 
aria. s 


h 
. Bharat Fire Bricks and Pottery Works, 


Jharia. . . 

Fularibad Colliery. Company, Post 
Office Jharia, Dhanbad, 

Fularibad Colliery Company, Post 
Office Jharia, Dhanbad. i 

S. B. Banerjee and Sons, Post Office 
Jharia, Dhanbad. $ 

Not available. . - 

Kujama ( olliery Company, Post Ofies 
Jharia, Dhanbad. 


a 
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si, - k E -o PO Name and address of the 
No, Name of the mine Loeation of the mine owners of the mine .' 
1 -2 3 4 
142, Kujama . . « Post Office Jharia. Kujama Colliery Company, Post Office 
: i 7 ` - Jharia, District Dhanbed. ` 
148. North Kujama & “e Post Office Jharia. . Ganji Dossa and Company, Post Office 
= ; = Ree: Jharia, Dhanbad. . 
144, Central Kujama i _e Post Office Jharia, . Central Kujama Coal Concern, Post 
à : : : ts s _ Office, Jharia, Dhanbac. 
145, Nanji Kujama $ > e Post Oilfice Jharia. _ Central Kujama Coal Concern, Post 
AN 3 H - : _ Office Jharia, Dhanbad. 
146. Pandebera . A = e Post Office Jharia. + Central Kujama Coal Concern, Post 
ieee? aE ' Offce Jharia, Dhanbad. 
147. Pure Kujama a = , Post Dilice Jharia. _ Central Kujama Ccal Concern, Post 
f ; AE ; Offce Jharia, Dhanbad. 
148, Kujama Pandabera 3 ? e Post Office Jharia, Central Kujama Coal Concern, Post 
G ; es oe Office Jharia, Dhanbad. 
149, South Kujama ‘gy ie Post Dfice Jharia. Bagdigi Kujama Collieries Company 
gi ; _ (1948) Limited, Post Office Jharia, 
. 2 ; 7 i T ' Dhanbad. 
150. Goluekdih ; g > Post Dice Jharia, ` Goluckdih ‘Colliery Company, 22, 
Se Burtolla Street, Calcutta. 
151. South Goluckdih ¢ e Post Dfice Sharia, South Goluckdih Coal Company, Post 
` So . . Office Jharia, Dhanbad. 
152, Central Jharia. = g Post Dffice Jharia. Messrs. Khimji Dossa and Sons, Post 
; ; . > aqi Office Jharia, Dhanbad. - 
158. ‘Indian Jharia - 3 . e Post Difice Sharia, Messrs. Khimj: Dossa and Sons, Post 
i : a - _ Office Jharia, Dhanbad. 
154, Lower Upper Jharia , e Post Dffce Sharia. Khimji Dossa and Sons, Post Office 
ce a ` : A Jharia, Dhanbad. 
155. Central Tisra a `e Post Office Jharia, Shri K. D. Singh, Post Office Jharia, 
o a ; Post Box No. III, Dhanbad. 
156, Tisa _ é ê e- Post Difice Jharia, Dhanji Devji and Sons, Post Office 
; - : : ~- _ Jharia, Dhanbad. ; 
157. Tisra 3 : `e Post Df@ce Jharia, The Diamond Coal Company (Private})”: - 
7 x . aes Post Office Jharia, Dhan- 
A = i ` ad. 2 
158. Tisra 3 A e Post Dfice Jharia, Amarsing Gowamal and Sons, Post 
an o ° : Box No. 47, Jharia, Dhanbad. 
159, ` Sree Commercial’  } e Post Office ‘South Bengal Jharia Colliery Company (Pri-. 
_ - gs - Tise. > aS vate) Limited, Post Office South 
i i $ Tisra, Dhanbad. 
160, Bengal Jharia as _» Post Office South - Bengal Jharia Colliery Company (Pri- . 
ep Tiera. © ~ vate Limited, Post Office South 
. zi $ __ Tisra, Dhanbad. ` ~ 
161, East India. s R . -e Post Dice Jeenagora Part of Khas Joyrampur. i 
162. South Tisra . . . « Post Offce Tisra.- | South Tisra Colliery company Limited, 
3 l : 7 i Post Office Jharia, Dhaubad. 
168, Khas Joyrampur e -` «a Post Office Khas Khas Joyrampur Colliery Company, 
ee j Jeenagora. | Post Office Khas Jeenagora, Dhanbad. 
164, Kalisthan Jeenagora , ə ə Post Office Khas K.B. Seal and Sons, 28, Raja K. L. ` 
a aah ` Jeenagora. . : Goswami Street, Post Office Seram- 
; i pur, District Haoghly (West Bengal). 
165. Lower Joyrampur & » Post Office’ Jeena- Part of Khas Joyrampur. : 
i gora. 7 : 

166, New Jeenagora 3 e Post Office Khas . Khas Jeenagora-Colliery Limited, 185, 
Bye i Tes . Jeenagora. -T Biplabi Rash Behari Basu Road, 
f - ; 3 : Calcutta-I. . : ; 

167. Central Jeenagora ¢ » Post Offiea Khas Khas Jeenagora Colliery Limited, 185, 

ar Jeenagora. - Biplabi Rash Behari Basu Road, 
j : ~ ; Calcutta-I. f 
1868. Bararee Joyrampur eè « Post DfiiceJzenagoras © Not available. ; í 
-1869. Pure Joyrampur a é to . Ofice Khas Amalgamated with Khas Joyrampur. 
i eS eee eenagora. = ty 
170. North Bararee Jeenagora `_e Post Dffice Jzenagora. Part of Central and New Jeenagoras. 
171; Khas Jeenagora h e Post Offce .Khas | Xhas Jeenagora Colliery Limited, 185, 
. 2 - Jeenagora. '  Biplabi Rash Behari Basu Road, 
aoe ; $ Cajleutta-I. S i 
172. East Bararee « $ e. Post Oce Khas Jeenagora East Beraree Colliery Com- 
l . Jesnagora. - ; pany, Post Office Katrasgarh, Dhan- 
{ s 3 .- S: aae ° 
178, Sri Jeenagora $ e Post- Office Khas Jeenagora East Bararee Colliery Com- 
- - Jeenagoraa- =; 


pany,-Fost Office Katrasgarh, Dhan- 
. bad. 





182 [Act 64] 





The Coking Coal Mines ‘(Emergency Provisions) Act, 1971 ALR 





oh Name of the mine Location of the mine a ai eel fie 
1 2 8 4 





174. New Suratand 


175. Kalithan Suratand 


176. Niluri Patra. 


177. North Burrakar Suratand 


178, North Burrakar Lodna 


179, Lodna 


e 


180. Standard Bhaga 


181. Lodna š 


182. Madhuban Lodna 


183. Bagdigi e 
184. Jealgora’ 3 
185. Bararee : 
186. Bhulanbarares 
187. Lachmi é 
188. Amlabad ¢ 


189. Bhowrah North 


190. Bhowrah South 
191. Mohalbani 


192. Central Bhowrah 


198. Sitanala e 
194. East Bhowra 

195. East Sowardih 
196. Patherdih . 


197. New Sudamdih 


198. Selected Patherdih 


199. New Chasnalla' 
200. Pure Chasnallg 


I. Junkundar è 


2. Laikdih Deep 


wos ea 


6. 


en 


© Post Office Jharia. 
» Post Office Jharia, 


_ e Post Office Jharia. 
-ə Post Office Jharia, 


a Post Office Jharia. 
4 Post Office Jharia. 


© Post Office Bhaga. 

e Post Office Tharia. 

e Post Office Fharia. 

ə Post Offiee [haria. 

e Post Office Jealgora. 

» Post Office Jealgora, 

e Post Office Fatherdih. 
e Post Office Patherdih, 
e Post Office BEowrah, 


° Post Office Bhowrah,” 
e Post Office Bhowrah. 
e Post Office Bhowrah. 
e Post Office Bhowrah. 
e Post Office Bhojudih. 
e Post Office Patherdih. 
" a Post Office Pacherdih. 
e Post Office Fatherdih, 


e Post Office Patherdih. 
» Post Office Patherdih, 


$ Post Office Jharia. ` 
e Post Office Paherdih, 


Not available. 

K..B. Seal and Sons, Post Office Jharia, 
Dhanba-ge 

Niluri Patra, Post Office Jharia, Dhan. 


bad. 

The New Standard Coal Company 
(Private) Limited, 27, Palace Court, 
I, Kyd Street, Calcutta-16, 

The New Standard Coal Company 
(Private) Limited, 27, Palace Court, 
I, Kyd Street, Calcutta-16. 

The New Standard Coal Company 
(Private) Limited, 27, Palace Court, 
I, Kyd Street, Calcutta. 16, 

Standard Coal Company, Post Cfficə 
Bhaga, Dhanbad. 

Lodna Colliery Company (1920) Limi. 
ted, 6, Lyons Range, Calcutta. 

Lodna Colliery Company (1920) Limi- 
ted, 6, Lyons Range, Calcutta, 

Lodna Colliery Company (1920) Limi. 
ted, Post Office Jharia, Dhanbad. 

East India Coal Company Limited, 
Post Offce Jealgora, Dhanbad. 

East India Coal Company Limited, 
Post Office Jealgora, Dhanbad. 

Bhulanbararee Coal Company Limited, 
4, Clive Road, Calcutta-I. 

Lachmi Coal Company, 381, Mullick 
‘Street, Calcutta. 

Oriental Coal Company Limited, 
Thapar House, 25, Brabourne Road, 
Calcutta-I. . 

Oriental Coal *Company Limited, 
25, Brabourne Road, Calcutta-I.° 

Oriental Coal Company Limited, 
25, Brabourne Road, Calcutta I. 

Oriental Coal Company Limited, 25 
Brabourne Road, Calcutta-1. 

Central Bhowrah Coal Company, Post 
Office Jharia, Dhanbad. 

Mohatta Brothers, 19, British Indian 
Street, Calutta-1. 

Shrimati Jyotsen Devi, Post Office 
Sitarampur, District Burdwan. ` 

J. N. Supakar Brothers and Company, 
Post Office Patherdih, Dhanbad. 

Patherdih Sudamdih Colliery (Private) 
Limited, Post Office Patherdih 
Dhanbad. 

New Sudamdih Colliery Company, 
Post Office, Patherdih, Dhanbad. 

Selected Patherdih Coal Company 
Limited, 12, Tarachand Dutta Street, 
Caleutta-l. 

New Chasnalla Coal Concern, Post 
Office Jharia, Dhanbad. 

Pure Chasnalia Colliery Company, 192,° 
Cross Street, Calcutta-7, 


C. RANEEGUNGE COALFIELD 


Ofice Chir- 

unda District 
Dhanbad. 

e Post Ofīce Chir- 

i kunda, District 
Dhanbad. 


D. Mondal and Company Limited, Post 
Office Dishergarh, District Burdwan, 
West Bengal. 

- Katras-Jharia Coal Company Limited, 
8, Clive Row, Calcutta-1, 


———— na a - = 
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a Name of the mine `- Location’of the mine. Ţ Name and address of the 
1 2 3 a 
8. Chanch +». _ `e Post Office Chir- Bengal Coal Cey Limited, 8, 
To SIS ae kumda, District - Clive Row, Caleutta-1, 
ey -. _ Dbenbad,. ae A : 
4, Victora 3. tse Post Office Kulti, Dise - New Birbhoom Coal Company Limited, 
at š a a trict Burdwan. 8, Clive Row, Calcutta-1. ; 
5. Victoria West : fse Post Office Kulti, Diss. New Birbhom Coal Company L-mited, 
; an E trice Burdwan. 8, Clive Row, Calcutta-l. ` X 
6. Beguniae e ‘Sa Post Dffice Barakar, Messrs. K. C. Thapar and B-others 
l ERIR TA E District Burdwan, (Private) Limited, 25, Brasourne 
; 7 f i .- Road, Calcutta. : 
x > THE SECOND SCHEDULE 
Š Gee section 7) 
SI. Name of the coke oven plant Locaton of the coke - Name and address of the owners of the 
No. i j oven plant _ coke oven plant 
l ` 2 > 8 4 i 
l, Bararee Coke Plant . . e South Balliary-Kend. Eararee Coke Company Limited 
scala a ; wadih ~ Colliery, - 4 Clive Row,:Caleutta-l. , 
i Pos: Office Ku. 
: sunda, District 
Coke Plant 3 Blow South Cole. Messrs. Bhowra Coke Co Bh 
Bhowra Coke Plant sy s owa Sont =- - Messrs. Bhowra Coke Company, Bhatta- 
5 y l g - lier, Post Office eharya’s House, Lub, Y circular 
i i howra, District _ Road, Dhanbad, 
; 5 He: . Wank Oe ed d, 4 
. Bhulanbararee a: ulaabararea Col. araree’ Coke Company. Limite 
s a =n: lierr, Post Office Clive Row, Caleutia-le we 
Patherdih, District es a 
ntral Bhoi Oanei Browra Col. Central Bhowra Coal C 
4 Cent owra s: ntre owra Col. ntr. owra oa ompan 
P : 7 e. lier, Post Office (Private) Limited, ost Office 
Bhewra District © Jharia; and G. D. Kumar and Sons, 
Dhenbad Bastacolla, Post Office Dhansar, 
3 dh E Koctidth. » Shear Sigh and Company | 
5. Central Kooridi ntra 00 ' Shivram Singh and Company (Frivate 
g j we . Sonardih Colliery, Limited, Post Office. salir 
; Post Office Katras- District Dhanbad. : 
; . gark, Dhanbad. 
6. Junkundar Valley Beehive Coke Junkundar Colliery, D. Mondal and Company Limited, 
Plant, e » Post Office Chir. Panchayat Road, Post Office Chir. 
f kunda, District kunda, District Dhanbad 
i dpa sy Comlacipes Col- Ghosh's Estate- Private Limited, 
» New Gobindpur re ew Gobindpur Col. osh’s Estate Private Limited, 38 
1 a p S liery, Post Offce Canning Street, Caleutta-1. : 
. Sonardih, District o 
$ : ` Dhanbad. go A ; 
8, New Standard Lodna e . ; New Standard Lodna Messrs. Singh Sachdeva, Post Office 
i Colliery, PostOffíce ` Dhansar, Dhanbad. j 
: , 3 - Jharia,. District . f 
i wSudamdh 2 New Sudsndih Cole Sanjiv Coke Manufacturing Co 
9. ‘New Sudam $ - New Sudam ‘ol. anjiv e Manufacturing Compan 
eee i ere, Post Office Gate of H. D. Adana S A 
Patkerdih, District Patherdih, District Dhanbad. 
“es Dhanbad. : f 
10. North Kufama R North” Kujama Col- - Beehive Hard Coke Manufacturing 
; . s : lierr, Post Offices Company, - Chowra Construction 
oe, e _ Jbaria, Dhanbad. Company (Private) Limited, 111, 
Ramkenaly Coll Bijall Kant Ror, Kanaar J 
“li, Ramkanaly ¢ A mkana! ie fjali Kanti Roy, Keshalpur “Youse 
, a “Post Office Katras, Post Office Katrasgath, Dhanbad, 
i garl, District and M. C. Coal Company, Post Office - 
Ee Dhanbad. Jharia, Dhanbad. ; ` 
12. Union Angarpathra & e Union~ Angarpathra Setyadeo Singh Coal Company -(Pri. 
> ColLery, Post Office 





Katsasgarh, District 
Dhanbad. 


-~ vate) Limited, 188 Biplabi Rash 
Behari Basu Road, Caleuita-1, , 
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ASIAN REFRACTORIES LIMITED 
(ACQUISITION OF UNDERTAKING) 
| ACT, 1971 


[ACT NO. 65 OF 1971]° 


(28rd December, 1971) 

- An Act to provide for ` the acquisition 

of the undertaking of the Asian Refractc- 

ries ‘Limited for the purpose of augmenting 

supplies of refractories to meet the `essen- 

tial requirements of the iron and steel ins 
dustry. f 


-WHEREAS the Asian Refractories Li- 
mited is in liquidation and has stopped its 
production; ‘ 


AND WHEREAS the total production 
of refractories in India is eee and 
insufficient to meet the essenti 
~ ments of the iron and steel industry; 


_ AND WHEREAS the puppies of re- 
fractories can be augmented y speedily 
bringing the Asian Refractories Limited in- 
to operation and expanding. its capacity 
thereafter; aa 

BE it enacted by Parliament in 
Twenty-second Year of the 

dia as follows:— 

1. Short title and Commencement.— 
(1) This Act may be called THE ASIAN 
REFRACTORIES. LIMITED 
TION OF UNDERTAKING). ACT, 1971. 


(2) It shall be deemed to have coms 
ue force on the 17th day of October, 


the: 


2. Definitions.— In this Act, unless 

the context otherwise requires,— 
(a) “appointed day” means the 17 

October, 1971; > . 

: b) “company” means the” Asian Re- 

fractories Limited, being a company as de- 

fined in the Companies Act, 1956, having 


its registered office in the State of West - 


Bengal; 

(c): words and expression used herein 
and not defined ‘but defined in the Com- 
panies Act, 1956, have the meanings res- 
pectively assigned to them in that Act. 

3. Undertaking of the company to 
vest in the Central Government— On and 
from the appointed day, the undertaking 
of the company shall, by virtue of this Act, 
be transferred to, and shall vest in, tha 
Central Government, free from all incum- 
brances, f 


- 4, General. effect. of vesting.—(1) The 
undertaking of the company shall be deem- 
ed to include all assets, rights, powers, aw- 
thorities and privileges and all _ property, 
movable’ and: immovable, cash balances, re- 
` serve funds, investments and all other rights 
and interests in, or arising out-of, such pro- 
perty as were immediately before the ap- 


*Received the assent of the 
on 28-12-1971. Act published in Gaz. af 
India; 28-12-1971, Pt I-S. 1, Ext. P. 733. 


` The Asian Refractories Limited, Ete, Act, 1971 


require- - 


Republie cf 


(ACQUISI- . 


President - 


A-L R- 
pointed day in the ownership, possession, 
power or control of the company, whether 
within or outside India, and books of 
accounts, registers and all other documents 
of whatever nature relating thereto. - 

(2) All property included as aforesaid 
in the undertaking which has vested in the 
Central Government under Section 3 shall, 
by force of such vesting, be freed and dis- 
charged from any trusts, obligations, mori-. 
gages, charges, liens and other incumbran- 
ces affecting it, and any attachment, in- 
jungtion or any decree or order of any 
court restricting the use of such property 
in any manner shall be deemed to have 


- been withdrawn. 


(8) If, on the appointed day, any suil, 
appeal or other proceedi of whatever 
nature in relation to any business of the 
undertaking of the company is pending by 
or against the company, the same shall not 
abate, be discontinued or be, in any way, 
preadieilly affected by reason of the trans- 
er of the undertaking of the company or 
of any thing contained in this Act’ but the. 
suit, appeal or other proceeding may be 
continued, prosecuted and enforced by or 
against the company. : 

5. Duty to deliver possession of the 
undertaking and documents relating thereto. 
—(1). Notwithstanding any decree, judg- 
ment or order of any court or anything con- 
tained in any other law for the time being 
in force, the Official Liquidator of the com- 
pany or any other person, in whose posses- 
sion or custody or under whose control the 
undertaking of the company or any part 
thereof may be, shall deliver possession of 


the undertaking of the company or ‘such. 
part thereof, as the case may be, to the 
Central Government forthwith. i 

(2) The Official Liquidator - or any 


other person who has, on the appointed 

y, in. his possession or under his control 
any books, documents or other papers relat- 
ing to the undertaking of the ‘company 
which has vested, under Section 8, in the 
Central Government, shall be liable to ac- 
count for the said books, documents or 
other papers to the Central: Government 
and shall deliver them up to the Central 
Government or to such person as the Cer- 
tral Government may specify in this behali. 

(8). The Central. Government may take, 
or cause to be taken, all necessary steps for 
securin ‘possession of the undertaking 
which fad vested in it under Section 8. 

6. Duty to furnish particulars— The 
company shall, within such period as the 
Central Government may allow in this be- 
half furnish to that Government a complete. 
inventory of .all the properties and assets cf 
the company, as on. the appointed day, 
pertaining to the undertaking which has 


vested in the Central Government under 
Section 8 

7. Payment of compensation. — (1) 
The Central Government shall deposit, in 


Court, in cash, to the credit of the com- 


1971 
pany a sum of rupees eighty-one lakas- as 
compensation in respect of the _ trensfer, 
under Section 8, to the Central Gevern- 
ment of the undertaking of the company. 
(2) Out of. the total amount of com- 
pensation referred to in sub-section (1)-— 
a) a sum of rupees. eight lakhs s 
be deposited by the Central: Goverrment. 
within three~ months -from the appointed 
day, to the credit of the company; 
(b) the balance of the amount of com- 
pensation shall be deposited in Cour: “by 
the Central Government in ten equal ennual 
instalments, the first.of which shall become 
due on the date on which a period of one 
*year expires from the appointed dar -and 
the Teme instalments shall bzcome 
due accordingly; and aa 


(c) each instalment of the compensa- 


tion, referred to in clause (b), ‘shall carry . 


interest at the rate of seven per cen*. per 
annum. from “the commencement of thë Act. 
(3) For the avoidance of doubts, it is 


© hereby declared that the compensation re- 


ferred: to in sub-section (1) represents - the 


realisable’ value of the assets of the under- 


taking, which has vested in the Central 
Government under Section 8, and the liabi- 
lities of the undertaking shall be met from 


(4) In meeting the liabilities of the 
undertaking which has vested in the Cen- 
tral Government : under Section 3, the 
Court, by which the company owning such 


_ the said amount of compensation. 


undertaking is being wound up, shi dis- 


tribute, in due course of administration, the 


amount of the compensation amongst the 
creditors and, if there is any surplus left 
‘after such distribution, amongst the 2onti- - 


butories of the company in accordance with 
their rights and interests. .. 


8. Management and administraticn of 
\the wundertaking—- The undertaking, which 
has vested in the Central Government under 
Section 8, shall be managed., on- behelf- of 
the Central Government by such perron or 
body of persons as may be 
the Central Government in this behalf, and 
such person or: body of persons shall any 
-on the management in accordance wi 
such regulations as may be made br the 


9. Penalties— (1) Any person’ who— 
(a) having in his possession, © custody 


© Central Government, 


or control any property forming part of the . 


wrougfully 


undertaking of the company, 
the Central 


withholds such property from 
Government; or , 

(b) wrongfully obtains  possesscon of 
any property forming part of the undertak- 
ing of the company which has vested in the 
Central Government under this Act; or 

c) wilfally withholds or fails t fur- 
nish to the Central Government or amy per 


- son : specified by that Government a3 re- 


uired by sub-section G) of Section 5 any 
‘document which may be in his possession, 
custody or control; or wt x : 
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(d) wilfully fails to furnish an inven- 
‘tory as required under Section 6; or 
. (e) when required to furnish ‘such in- 
ventory, furnishes any particulars therein 
‘which are false and which He either. knows . 
or believes to. be false ar does not believe 
to be true, ` g 


--shall be punishable with imprisonment for 


a term which may extend to two years, or 

with fine, or with both: 

Provided that the.court trying any of- 
fence under clause. (a).or clause (b) or 
clause (c) of this sub-section may, at the 
time of convicting the _ accused person, 
order him to deliver up or refund within a 
time to be fixed-by the court any property 
wrongfully withheld or wrongfully obtained 
or any document wilfully withheld or not 
furnished: ; 

Provided. further that nothing contain- 

ed in this section or any other provision of 
this Act shall render any person liable, to 
be convicted of an. offence in respect of 
an a done or omitted to be done by 
him before the appointed day. . 
- (2) No court shall take cognizance of 
an offence punishable under is section 
except with the previous sanction of the 
Central Government or of an officer autho- 
rised by that Government in this behalf, 

__ 10. Protection of action taken in good 
faith No suit, prosecution or other legal 
proceeding shall lie . against the Central 
Government or an officer or other employee 
serving in connection with the affairs’ of 
the undertaking of the company which is 
in good faith done or intended to be ‘done 
under this Act. 

I1.. Repeal - and savings.— .(1) The 
Asian ‘Refractories Limited (Acquisition of 
Undertaking) Ordinance, 1971, is hereby 
repealed. i. 

_ (2) Notwithstanding such repeal, any- 
ting done or any action taken under ‘the 
Ordinance so repealed shall be deemed to 
have been done or taken under the corres- - 
ponding provisions of this Act, 4 





THE ESSENTIAL COMMODITIES 
(AMENDMENT) ACT, 1971 
_ [ACT NO..66 OF 1971]° 
` (23rd December, 1971) 
An Act further to amend. the Essential 
Commodities Act, 1955. 

BE it enacted by Parliament in the 
Twenty-second Year of the “Republic of 
India as follows:— - ` 

1, Short title— This Act may be 
ealled .THE ESSENTIAL COMMODITIES 
(AMENDMENT) ACT, 1971. 


*Received the assent of the President 
on 23-12-1971. Act published. in Gaz. of 
India; 23-12-1971, Pt. II-S.1, Ext. P. 748, 
For Statement ‘of Objects’ and Reasons, see 
Gaz.. of India; 14-12-1971, Pt. II-S. 2, Ext, 
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2. Amendment of Section 3.— In 
Section 8 of the’ Essential | Commodities 
Act, 1955 (hereinafter referred. to as the 
principal Act),— `’ os 
: @ in sub-section @), for clause (i), the 

following clause shall be substituted, name- 


7 “(j) for any incidental and ean ener 
ary matters, including in particular, the 
entry, search or examindtion of premises, 
aircraft, vessels, vehicles or other convey- 
ances and animals, and the seizure by a 
person authorised to make such entry, 
saarch, or examination,— : ; 

(i) of any articles in respect of which 
such person has reason to believe that a 
contravention of the order has been, is be- 
ing, or is about to be, committed and any 
packages, coverings or receptacles in- which 
such articles are found; 

(ii) of any aircraft, vessel, vehicle or 
other conveyance or animal used in carry- 
ing such articles, if such person has reason 
to believe that such aircraft, vessel, vehicle 
or other conveyance or animal is liable to 
ie forfeited under the provisions of 
ict; f N . 

(iii) of any books of accounts and docu- 
ments which in the opinion of such person 
would be use for, or relevant to, any 
proceedings under this’ Act and-.the return 
of such books of accounts and documents 
to the person from whom they were seized 


after copies thereof or extracts therefrom, - 


as certified by that person in the manner 
specified in the order,, have been taken.”: 

Gi) ia sub-section (8B),— 

a) in the opening portion, for the 
words “there shall be paid to that person 
such price for the foodgrains, edible oil- 
seeds or edible oils as may be specified in 
that order having regard to—’, the wo 
“there shall be paid as the price for the 
foodgrains, edible oilseeds or edible oils—” 
shall be substituted; 

. (b) in clause a, for the word “and” 
occurring at the end, the word “or” shall 
be substituted; 

(c) in clausa (ii), for the words “the 

rice”, the words “where no such price is 
Bred, the. price” shall be substituted, . 

3. Amendment of Section 5.—In Sée- 
tion 5 of the principal Act, for the words 
and figure “the power to make orders un- 
der Section 8”, the wo and figure “the 
power to make orders or issue notifications 
under Section 8° shall be substituted, 

4. Act 47 of 1964 to be made per- 
manent.— The Essential Commodities (Am- 
endment) Act, 1964, the duration of which 
extends up to and including the 3ist day 
of December, 1671, is hereby made perma- 
nent, and accordingly that Act shall have 
effect subject to the modification that in 
Section 1 of thet Act, sub-section (8) shall 
be omitted. . 

5. Amendment of Section 12A.— In 
‘Section 12A of the principal Act (inserted 
therein by Section 2 of Act .47 of 1964), to 


The Indian Tariff (Amendment) Act, 1971. 


this- 


A. I. R. 


sub-section (1), the following provisos shall 
be added, namely:— 
“Provided that— 


(a) every such notification issued after 

o commencement of the: Essential Com- 

modities (Amendment) Act, 1971, shall, 

unless sooner rescinded, cease to operate 

at the expiration of two years after the pub- 

lication of such notification in the Official 
Gazette; oe as 


(b) every such notification in force im- 
mediately before such commencement shall, 
unless sooner rescinded, cease to operate at 


the expiration of two years after such com- 
mencement: _ 


Provided further that nothing in the 
foregonig proviso shall affect any case re- 
lating to the. contravention of a special order 
specified in any such notification if pro- 
seedings by way of summary trial have 
commenced before that notification is res- 
zinded or ceases to operate and the provi- 
sions of this section shall continue to apply 
to that case as if that notification had not 
aoe rescinded or had not ceased to ope- 
Tate, . 7 

ee 


THE INDIAN TARIFF (AMENDMENT) 
ACT, 1971 


[ACT NO. 67 OF 1971]° 
: (23rd December, 1971) 
An Act further to amend the Indian 


Tariff Act, 1984, 
BE it enacted by Parliament in the 
Twenty-second Year of the Republic of 


India as follows:— 


... _l. Short tide and _commencement.— 
(1) This Act may be called THE INDIAN 
TARIFF (AMENDMENT) ACT, 1971. 

(2) It shall come into force on the Ist 
day of January, 1972. 


_ -2 Amendment of First Schedule.— 
m i fea Schedule to the Indian Tariff 
AC > arin 7 


_. (a) in Items Nos. 28 (85), 28 (86), 28 
(37), 28 (88), 28 (89) and 28 (40), in the 
last column headed “Duration of protective 
rates of duty”, for the figures “1971”, 
whereyer they occur, the figures “1972 
shall be substituted; : 


(b) in Item No. 66 (a), 


(i) in the third column headed “Nature 
of duty”, for the word “Protective”, the 
word “Revenue” shall be substituted: 


(ii) in the fourth column headed “Stand- 
ard rate of duty”, for the figures “271%”, 
the figures “40” shall be substituted; l 

(iii) in the last column headed “Dura- 
tion of protective rates of duty”, the entry 
“December 31st,, 1971” shall be omitted; 


"Received the assent of the President 
on 28-12-1971. Act published in Gaz. of 
India; 28-12-1971, Pt. O-S. 1, Ext. P. 737, 


1971 


9 in Item No. 66 (1)— 
i) in the third column ; 
ture of duty”, for the word “Protective”, the 
word “Revenue” shall be substituted; 

(ii) in the fourth column headed “Etan- 
‘dard rate of duty”, for the figures “20”, the 
figures “40” shall be substituted; 

(ii) in the: last column headed “Cura- 
tion of protective rates of ny: the entry 

“December Sst, 1971” skall be omitted. 


ed 


THE UTTAR PRADESH CANTON- 

MENTS (CONTROL OF RENT 

AND EVICTION) (REPEAL) -. 
ACT, 1971 
[ACT NO. 68 OF 1971]° 
` (23rd December, 1971) 

An Act to provide fór the repeal o? the 
Uttar Pradesh Cantonments (Contrel of 
Rent and Eviction) Act, 1952. 

BE it enacted by Parliament in the 
Twenty-second Year of tho Republic of 
India as follows:— i 

1, Short tite— This Act mav be 
called THE UTTAR PRADESH CANTON- 
MENTS (CONTROL OF RENT AND 
EVICTION) (REPEAL) ACT, 1971. 

2. Repeal of Act 10 of 1952.— 
and from the date on which the 
Provinces (Temporary) Control of Rent and 
Eviction Act, 1947 is extended by notifica- 
tion under Section 8 of the Cantonments 
(Extension of Rent Control Laws) Act 
1957, to the cantonments in the Staze of 
Uttar Pradesh, the Uttar Pradesh Canton- 
ments (Control of Rent and Eviction) Act, 
1952 shall stand repealed. ` : 

8. Savings—— (1) The repeal of the 
Uttar Pradesh’ Cantonments (Control of 
Rént and Eviction) Act, 1952 by Secton 2 
shall not affect— i : i 
._ (a) the previous operation of the said 
Act or anything duly done or suffered there- 
under; or - 

(b) any right, privilege, obligatior or 

. liability acquired, accrued or incurred =ander 
e said Act; or 


On 


‘ (c) any penalty, forfeiture or pwnish- 
ment incurfed in respect of any offence 
committed against the said Act; or 
(d) any investigation, legal proceeding 
Or remedy in respect of any such righi pri 
vilege, obligation, liability, - penalty, for- 
feiture or punishment as aforesaid, . 
and any such investigation, legal prcceed- 
ing or remedy may be instituted, confinued 
or enforced and any such penalty, for- 
feiture or punishment may be imposed as 
if the said Act had ‘not been repealed. 


.  ‘*Received the assent of the President 
ön_ 23-12-1971.. Act published in Gaz, of 
India; 23-19-1971, Pt. H-S. 1, Ext. P. 789. 
For Statement of Objects and Reasons, see 
c= ay India; 12-8-1971, Pt. II-S. 2. Ext. 
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_ (2) Subject to the. provisions contained 
in sub-section (1), anything done or any 
action taken under the Act repealed by Sec- 
tion 2 shall be deemed -to have been done 
or taken under the corresponding provisions 
of the United Provinces (Temporary) Con- 
trol of Rent and Eviction Act, 1947 extend- 
ed by notification as provided in that sec- 
tion to the cantonments in the State of 
Uttar Pradesh and shall continue to be in 
force accordingly ess and until super- 
seded by anything done or any action 
taken under the Act so extended. . 


THE PREVENTION OF INSULTS TO 
NATIONAL HONOUR ACT, 1971 
(Act No. 69 of 1971)* 

(28rd December, 1971.) 

An Act to Prevent Insults to National 
Honour. 

BE. it enacted by Parliament in the 
Twenty-second Year of the Republic of In- 
dia as follows:— -- 

1. Short title and extent— (1) This 
Act may be called THE PREVENTION OF 
epee TO NATIONAL HONOUR ACT, 


(2) It extends to the whole of India. 


. t to Indian National Flag and ~ 
Constitution of India— Whoever in any 
public place or in any other place 

ithi public - -view Urns, muti- 


wi 
lates, defaces, defiles, disfigures, destroys, 
tramples upon or otherwise brings ińto con- 
tempt (whether by words, either spoken or 
written, or by acts) the Indian National 
Flag or the Constitution of India .or any part 
thereof, shall be punished with imprison- 
ment for a term which may extend to three 
years, or with fine, or with both. 

Explanation 1.— Comments expressing 
disapprobation or criticism of the Consti- 
tution or of the Indian National Flag or of 
any measures of the Government with a 
view to obtain an amendment of the Cons- 
titution- of India or an alteration of the In- 
dian National Flag by lawful means do not 
constitute an offence under this section, 

-Explanation 2.— The ‘expression’ “In- 
dian National Flag” includes any picture, 
painting, drawing or photogra bh, or other 
visible representation of the Indian National 
Flag, or of any part or parts thereof, made 
of any substance or represented on any 
substance, 

Explanation 8.— The expression “pub- 
lic place” means any place intended for 
use by, or accessible to, the public and in- 
cludes any public: conveyance. 

8. Prevention of singing of Indian 
National Anthem, ete—— Whoever jinten- 


Received the assent of ~ the President 
on 28-12-1971. Act published in Gaz. of ~ 
India; 28-12-1971, Pt. ILS. 1, Ext. P. 741. 
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an India; 31-8-1970, Pt, U-S. 2, Ext. 
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tionally prevents the singing of the Indien 
National Anthem or causes disturbance to 
any assembly engaged in such singing shall 
be punished with imprisonment for. a term 
which: may extend to three years, or with 
fine, or with both. l 


(Act Nos. 70 & 71 Not Received.) 


THE INDUSTRIES ‘(DEVELOPMENT 
AND REGULATION) AMENDMENT 
ACT, 1971 - 
(Act No. 72 of 1971)° 
(24th December, 1971) 
An Act further to amend the Industries 
(Development and Regulation) Act, 1951. 
` BE it enacted by Parliament in the 
Twenty-second Year of the Republic of In- 
dia as follows:— 

1. Short title and _commencement.— 
(1) This Act may be called THE INDUS- 
TRIES (DEVELOPMENT AND REGU- 

- LATION) AMENDMENT ACT, 1971. 

(2) It shall be deemed to have coms 
into force on the Ist day of Novem- 
ber, 1971, 

2. Amendment of Section 3.— In ths 
Industries (Development and _ Regulatior) 
Act, 1951 (hereinafter referred to as the 
principal Act), in Section 3,— 

(G) after clause (a), the, following 
clauses shall be inserted, namely:— ` 

‘“aa) “current assets” means, banz 
balances and cash and includes such other 
assets or reserves as are expected to bə 
realised in` cash or sold or consumed within 
a period of not more than twelve months in 
the ordinary course of business, such as, 
. stock-in-trade, amounts due from sundry 
debtors for sale of. goods and for services 
rendered, advance tax payments and bills 
' receivable, but does not include sums cre- 
dited to a provident fund, a pension fund, 
a gratuity fund or-any other fund for the 
welfare of the employees, maintained by a 
company owning an industrial undertaking: 

(ab) “current. liabilities”. means liabili- 
ties which must be met on demand or with- 
in a period of twelve months from thé date 


4 


they are incurred; and includes any current 


liability which is suspended under Sec- 
tion 18FB;”; ; 

(ii) after clause (c), the following clause 
shall be inserted, namely:— 

‘(cc) “High Court” means the High 


Court having jurisdiction in relation to the 
place at which the registered office of 2 
company is situate’, 

Giù after clause _ (i), the 
clause shall be inserted, namely:— 


“(j) words and expressions used herein 
but not defined in this Act and defined in 


*Received the assent of the President 
on 24-12-1971. Act published in Gaz. of 
India; 24-12-1971, Pt. H-S. 1, Ext. P. 745 


following 


the Companies Act, 1956, have the mean- 
mg respectively assigned to them in that 
ct.”, . 7 
3. -Insertion of new Section I5A.— 
After Section 15 of the principal Act, the 
following section shall be inserted, name- 


ly:— 

“15A. Power to investigate into tha 
affairs of a company in  liquidation—~ 
(1) Where a company, owning - an indus- 


trial undertaking is being wound up by or ` 
under the supervision of the High Court, 
and the business of such company is not 
being continued, the Central Government 
may, if it is of opinion that it is necessary, 
in the interests of the general” public and, 
in particular, in the intérests of production 
supply or distribution of articles or class o. 
articles relatable to the concerned schedul- 
ed industry, to investigate into the possibi- 
lity ot running or re-starting the industrial 
undertaking, make an application to the 
High Court praying for permission to make, 
or cause to be made, an investigation into 
such possibility by such person or body of 
ersons’ as that Government may appoint 
for the purpose. : m 
(2) Where an application is made by 
the Central Government wunder sub-sec- 
tion (1), the High Court shall, notwithstand- 
ing anything contained in the Companies 


‘Act, 1956, or in any other law for the time 


being in force, grant the permission prayed 

4. In Section 18 of the principal Act 
in sub-section (1), after the word and 
figures “section 15”, the words, figures and 
letter “or Section 15A” shall be inserted. _ 

5. Insertion of new Section 18AA— 
After Section 18A of the principal Act, the 
folowing section shall be inserted, name- 
y:— f 

‘I8AA. Power to take over industrial 


undertakings without investigation under 
certain circumstances.— (1) Without pre- 
judice to any other provision of this Act, 


if, from the documentary or other evidence 
in its possession, the Central Government 
is satisfied, in relation to an industrial under- 
taking, that— 

(a) the persons in charge of such in- 
dustrial undertaking have, by reckless in- 
-vestments -or creation ` of incumbrances on 
the assets of the industrial undertaking, or 
by diversion of funds, brought about a 
situation which is likely to affect the pro-' 
duction of articles manufactured or produc- 
ed in the industrial undertaking, and that 
immediate action is necessary to prevent 
such a situation; or . 

“(b) it has been closed for a period of 
not less than three .months (whether by 
reason of the voluntary winding up of the 
company owning the industrial undertaking 
or for. any other reason) and such closure 
is. prejudicial to the concerned scheduled 
industry and that the financial condition of 
the company owning the industrial under- 


r 
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taking and the: condition. of the plant and 
machinery of such undertaking are such 
that it is possible to restart the undertcking ' 
and such re-starting is necessary in. the ‘in- 
terests of the general public, -. - 

it may, by -a notified’ order, authorise any 
person or body of persons (hereafter sefer- 
red to as the “authorised person”) to take 
over the management of the whole or any 
part of the industrial undertaking cr- to 
exercise in respect of the whole or: any part 
of the undertaking such functions of ecntrol 
as may pe specified in the order. f 

_ () The provisions . of sub-sectior. (2) 
of Section 18A: shall, as far as may be ap- 
ply to a notified order made under sub-sec- 
tion (1) as they apply to a notified order 
made under sub-section (1) of Section 18A. 

(8) Nothing. contained in sub-sec. . (1) 
and sub-section (2) shall apply to an indus- 

jal wndertaking owned: -by a company 
which is being wound up by or under 
supervision of the Court. . 

4) Where any notified order has been 
made under sub-section (1), the persan or 
body of persons having, for the time being, 
charge of the management or control of 
the industrial undertaking, whether y or 
under the orders of any court or any con- 
tract, instrument or otherwise, - shall, not- - 
withstanding anything contained in such 
order, contract, instrument or -other arsange- 
ment, forthwith make over the charge of 
management -or control, as the case mey be, 
of the industrial undertaking to the cutho- 
rised person. i 

The provisions of Sections 18B to 
18E. (both inclusive) shall, as far as mey be, 
apply to, or in relation to, the industrial 
undertaking in respect of which a natified 
order has been made under sub-sectioa (1), 
as they apply to an industrial under-aking 
in relation to which a notified order has 
been. issued under Section 18A7. ` >. 

6. Insertion of new Chapters ‘ITAA, 
TAB and DIAC.— After Chapter TA of- 
the principal Act, the following Chapters 
shall be inserted, namely:— 


‘CHAPTER IMAA : 
MANAGEMENT OR CONTROL OF IN- 
DUSTRIAL UNDERTAKINGS OWNED 

BY COMPANIES IN LIQUIDATION 

18FA. Power. of Central Government 
to authorise, with the permission ef the 
High Court, persons to take over manage- 
ment or control of industrial undertakings.— 
(1) If the Central’ Government is of pinion 
that there are possibilities of running or. re- 
starting an industrial undertaking, ir rela- 
tion to which an investigation has 
made under Section. 15A, and that such in- 
dustrial undertaking should be run r re- 
started, as the case may be, for maintaining 
or ‘increasing the production, supply er dis- 
tribution of articles or class of artices re- 
Jatable to the Scheduled industry, neeced by 
the general public, that Governmen= may 
make an application to the High Court pray- 


- and thereupon the High 
e 


` such undert: 


ing for permission to appoint anv person or 

ody of persons to take over the manage- 
ment of the industrial undertaking or to 
exercise in respect of the whole or any: part 
of the industrial undertaking such functions © 
of control as may be specified ir the appli- 


cation, . . 


.(2) Where an. application is made under 
sub-section (1), the High Court shall make 
an order empowering the Central Govern- 
ment to authorise any person or body of 
persons -(hereinafter referred to . as the 
“authorised persons”) to take over the 
managemert of the industrial undertaking or 
to exercise functions -of ‘control in relation 
to the whole or any, part of the industrial 
undertaking (hereinafter referred to as the 
“concerned part’) for a period not exceed- 
ing five years: 

_, Provided that if the Central Govern- 
ment is of opinion that it is expedient in 
the interests of the general public that the 
authorised person should continue to manage 
the industrial undertaking, or continue to 
exercise functions of. control in relation to 
the concerned part, as the case may be, 
after the expiry of the period of fiye years 
aforesaid, it may make an application to the 
High Court for the continuance of such 
management or functions of control, for 
such ` period, not exceeding two years at a’ 
time, as`may be specified in the application 
-Court may make 
an order permitting authorised person 
to continue to manage the industrial under- 
taking or to’ exercise functions cf control in 
relation to the concerned part: i 


Provided further that the total period 


_of such continuance (after the expiry of the 


initial period: of five years) shall not, in any 
case, be permitted to exceed ten years. 
‘{3) Where an order “has been made 
by the High Court under suk-section (2), 
the High Court shall direct ithe Official 
Liquidator or any other person having, for 
the time being, charge of the management 
or control of the industrial _ undertaking, 
whether -by or under the orders of any 
court, or any contract or instrument or 
otherwise, to make. over the management of 
aking or the concerned part, as 
the case may be, to the authorised person ` 
and thereupon. the authorised person s 
be deemed to be the Official Liquidator in 
respect of the industrial undertaking or the 


concerned part, as the case may be. 


. (4) Before making over the possession 
of the industrial undertaking or the concern-: 
ed part to the authorised person, the Ofi- 
cial Liquidator. shall make a complete in- 
ventory af all the assets and liabilities of 
the industrial undertaking or the concerned 
part, as the case may be, in the manner 
specified in Section I8SFG and deliver a 
copy of such inventory to the authorised. 
person, who shall, after verifying the correct- . 
ness. thereof, sign on the duplicate copy 
thereof as evidence of the receipt of the in- 
ventory by him. 
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(5) On taking over the management of 
the industrial undertaking, or on the com- 
mencement of the exercise of functions of 
eontrol in relation to the concerned part, the 
authorised person shall take immediate steps 
to~so run the industrial undertaking or the 
concerned part as to ensure the maintenance 
of production. 3 - 

(6) The authorised person may, on 
. such terms and conditions and subject to 
such limitations or restrictions as may be 
prescribed, raise any loan for the purpose 
of running the industriat undertaking or 
the concerned part, and may, for that pur- 
pose, create a floating charge on the cur- 
rent assets of the industrial undertaking or 
the concerned part, as the case may be. 

(7) Where the authorised person is of 
opinion that the replacement or repair of 
any machinery of the industrial‘ undertaking 
or the concerned part is necessary for the 
purpose of efficient running of the indus- 
trial undertaking or such part, he shall, on 
such terms and conditions and subject to 
such limitations or restrictions as may be 
prescribed; make such replacement or re- 
pair, as the case may be, l 

(8) The loan obtained by the authoris- 
ed person shall be EE ia from the as- 
sets of the industrial undertaking or the 
concerned part, in such manner and sub- 
fect to such-conditions as may be prescrib- 


(9) For the purpose of running the 
industrial undertaking, or exercising functions 
of control in relation to the concerned part, 
the authorised person may employ such of 
the former employees of the industrial 
undertaking whose services became dis- 
charged by reason of the winding up of the 
company owning such undertaking and 
every such person employed by the autho- 
rised person shall be deemed to have en- 
tered into a fresh contract of service with 
the company. 

(10) The proceedings in the winding 
up of the company in so far as they relate 
to— i 

(a) the industrial undertaking, 
the authorised person under this section, or 

(b) the concerned part in relation to 
which any function of control is exercised 
bv the authorised person under this section, 
shall, during the period of such manage- 
ment or control, remain stayed, and in com- 
uting the period of limitation for the en- 
orcement of any right, privilege, obliga- 
tion or liability in relation to such under- 
taking or the concerned part, the period 
during which such: proceedings remained 
stayed shall be excluded, 


si CHAPTER IAB 

POWER TO 

. TAIN INDUSTRIAL UNDERTAKINGS 
18FB. Power of Central Government 

to make certain declarations in relation to 

industrial undertakings, the management or 


the. 


management of which has been taken over by , 


PROVIDE RELIEF TO CER- 


ALR. 


control of which has been taken over under 
Section 18A, Section ISAA or Sec, I8FA.— 
(1) The Central Government may, if it is 
satisfied, in relation to an industrial under- 
taking or any part thereof, the management 
or control of which has been taken over 
under Section 18A, whether before or after 

e commencement of the Industries (De- 
velopment and © Regulation) Amendment 
Act, 197], or under Section 18AA or Sec- 
tion I8FA, that it is necessary so to do in 
the interests of the general public with a 
view to preventing fall in the volume of 
production of any scheduled industry, it 
may, by notified order, declare that—. 

(a) all or any of the enactments speci-- 
fied in the Third Schedule shall not apply 
or shall apply with such adaptations, whe- 
ther by way of modification, addition or 
omission (which does not, however, affect 
the policy of the said enactments) to such 
industrial undertaking, as may be specified 
in such notified order, -or 

the operation of all or any of the 
contracts, assurances of Property, agree- 
ments, settlements, awards, standing orders 
or other instruments in force (to which such 
‘ndustrial undertaking or the company own- 
ing such undertaking is a party or which 
may be applicable to such industrial under- 
taking or company) immediately before the 
date of issue of such notified order shall~ 
remain suspended or that all or any of the 
rights, privileges, obligations and liabilities 
accruing or arising thereunder before the 
said date, shall remain suspended or shall 
be enforceable with such adaptations and in 
such manner as may be specified in the 
notified order, l : 

(2) The notified order made under 
sub-section (1) shall remain in force, in the 
first instance, for a period of one year, but 
the duration of such notified order may 
be extended from time to time bv a. fur 
ther notified order by a period not exceed- 
ing one year at a time: : 

Provided that.no such notified order 

, in any case, remain in force— 

' (a) after the expiry of the period for 
which the management of the industrial 
undertaking was taken over under §S. 18A, 
Section I8AA or Section I8FA, or 

(b) for more than five years in the 
aggregate from the date of issue of the first 
notified order, - 
whichever is earlier. 

(8) Any notified order made under sub- 
section (1) shall have effect notwithstanding 
anything to the contrary. contained in any’ 
other law, agreement or instrument or any 
decree or order of a court, tribunal, officer 
or other authority or of any submission, 
settlement or standing order. 

(4) Any remedy for the enforcement of’ 
any right,. privilege, obligation or Liability 
referred to in clause (b) of sub-section {1 
and suspended or modified by a notifie 
order made uncer that sub-section shall, in 
accordance with the terms of the notified 


` concern as provided 


. 
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order, remain suspended or modified, and 
all proceedings relating thereto pending be- 
fore any court, tribunal, officer or cther 
authority shall accordingly remain stayed: or 
be continued ` subject to such adaptatons, 


so, however, that on tha . notified cder 
ceasing to have effect— | 
(a) any right, privilege, . obligation or 


liability so remaining suspended or mcdifi- 
ed shall become revived and enforceabk: as 
if. the notified order had never been made; 


) any proceeding so remaining stay-. 


ed shall be proceeded with, subject to the 
proves of any law which may then be in 
force, from the stage which had -been reach- 
ed when the proceedings became stayed. 
(5) In computing the period of limita- 
tion for the enforcement of any right, privi- 
lege, obligation or liability referred b in 
clause (b) of sub-section (1), the psriod 
during which it or the remedy for -th 
forcement thereof remained suspended shall 
be excluded. , 


CHAPTER TIAC 
LIQUIDATION OR RECONSTRUCTION 
E OF COMPANIES 
ISFC. Power of Central Government 
to call for report on the affairs and work- 
ing of managed company.—- Where the 
management or control of. an industri 


undertaking has been taken. over under Sec-’ 


tion 18A, whether before or after the com- 
mencement of the Industries (Development 
and Regulation) Amendment Act, 1971, or 
under Section I8AA or Section 18FA. the 
Central Government may, at any time dur- 
ing the continuance of such management or 
control, call for a report from the autnoris- 
ed person on the affairs and workirg of 
the industrial undertaking and in submitting 
the report the authorised person . shall take 
into account the inventory and the lists of 
members and creditors prepared under Sec- 
tion 18FG. 


18FD. Decision of Central Govern- 
ment in relation to managed company.— 
(1) If, on receipt of the report submitted by 
the authorised penon, the Central Goyern- 
ment is satisfied—— ee 

(a) in relation to the company owning 
the industgial undertaking, which is nct be- 
ing wound up by the High Court, that 
the financial condition and other circum- 
stances of the company are such that it is 
not in a position to meet its current Habili- 
ties out of its current assets, that Govern- 
ent may, if it considers necessary or expe- 
dient in the interests of the’ general public 
so -to do, by order, decide that the indus- 
trial undertaking should be sold as a runnin 
in Section 18FE an 
proceedings should simultaneously be start- 
ed for the winding up, by the High Court, 
of the company; 3 
- (b)in relation to the company, cwning 
the industrial undertaking, which is being 
wound up by the High Court, that its assets 


and liabilities are such that in the interests 
of its creditors and contributories the indus- © 
trial undertaking should be sold as a running 
concern as provided in Section 18FE, it 
may, by order, decide accordingly. 

(2) Notwithstanding anything contain- 
ed in sub-section (1), if, on receipt of the 
report submitted by the authorised person, 
the Cen Government is satisfied that— 
_ (a) in the interests of the general pub- 
c, or. . f 

(b) in the interests of the skare-holders, 
or: ; 
(c) to secure the proper management 
of the company owning the industrial under- 

8 f 
it is necessary so to do, that ‘Government 
may, by order, decide ‘to repre a scheme 
for the reconstruction of the company own- 
ing the industrial undertaking: 

Provided that no such scheme shall be 
po ir relation to a company which is 

eing wound up by or under the supervision 
of the High Court, except with the previous 
permission. of that Court. 

. ə powers exercisable by the 
Central Government under Section. ISF, in 
relation to an undertaking taken over under 
Section 18A, shall also be exercisable in re- 
lation to an undertaking taken over under 
Section 18AA or Section 18FA, but such 
powers shall not be. exercised after the 
making of an order under sub-section P 
or, as the case may be, under sub-settion (2 
of this section. ge 

18FE. Provisions where Government 
decides to follow the course of action speci- 
fied in Section 18FD (1).— (1) The provi- 
sions hereinafter laid down shall apply 
where the Central Government decides that 
the course of action specified in sub-sec. (1) 


_of Section 18FD should be followed, name- 


ly—  . ; 
(a) the decision of the Central Govern- 
ment that the course of action specified in 
clause (a) of sub-section (1) of Section 18FD 
should be followed in relation to a com- 
px owning an. İndustrial undertaking shall 
e deemed to be a ground specified in Sec- 
tion 433 of the Companies Act, 1956, on 
which the company may be wound up by 
the High Court; 

(b) the authorised person shall, as soon 
as may be, after the decision. specified in 
clause (a) of sub-section (1) of Section 18FD 
has been taken by the Central Government, 
present an application to the High Court 
for the winding up of the company owning 
the industrial undertaking; 

(c).when an application is made by the 
authorised person, under clause (b), for the 
winding up, by the High Court, of the com- 
pany owning the industrial undertaking, the 
High Court shall order the winding up of 
the company and shall, notwithstanding any- 
thing contained in.the Companies Act 
1956, appoint the authorised person as the 
Official Liquidator. in relation to such under- 

g- ma 
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(d) whenever the Central Government 
decides under clause (b) of sub-section (1) 
of Section 18FD that the industrial under- 
taking should be sold as a running concern, 
it shall cause a copy of its decision to ba 
laid before the High Court; 

(e) until the industrial undertaking re- 
ferred to in clause (a) or clause (6) of sub- 
section (1)'of Section 18FD is sold or pur- 
chased in pursuance of this section, tha 
authorised person shall continue to function 
_as the Official - Liquidator in relation to the 
said undertaking in the winding up proceed- 
ings of the company, and, _ thereafter the 
Official Liquidator appointed by the Central 
Government under Section 448 of the Com- 
panies Act, 1956, shall take over and func- 
tion as the Official Liquidator in the said 
proceedings. 

(2) The authorised person shall make 
a report. to the Central Government as to 
what should be the reserve’ price for the 
sale of the industrial undertaking as a run- 
ning concern. ` 

(3) In making a report under sub-sec- 
tion (2), the authorised person shall have 
regard to— f f 
(a) the financial condition of the com- 


pany owning the industrial undertaking or ` 


the date on which the order 
tion 18FD is made— 

(i) as disclosed in its books of account, 

(ii) as disclosed in -its balance-sheet 
and profit and loss account during a period 
af five years immediately- préceding the said 
ate; 

(b) the condition and nature of the 
plant, machinery, instruments and other 
equipment from the ae of view of their 
suitability for profitable use in the running 
of the industrial undertaking; 

(c) the total amount of liability on ac- 
count of ‘secured and unsecured debts in- 
cluding overdrafts, if any, drawn’ on ~ banks, 
liabilities on account of terminal -benefits to 
the employees and other borrowings- and 
ather liabilities of the company; and . 

(d) other relevant factors including the 
factor that the industrial undertaking will 
Łe sold free from all incumbrances. 

: (4) Notice of the reserve price deter- 
mined by the authorised person shall be 
given in such manner as may be prescribed 
to the members and creditors of the com- 
pany owning such industrial undertaking to 
make representations within a specified time 
to the Central Government through the 
authorised person and the Central Govern- 
ment shall after considering the representa- 
tions received and the report of the autho- 
rised person, determine the reserve price. 

(5) The. authorised person shall there- 
after, with e permission of the High 
Court, invite tenders from the public in 
such manner as may be determined by the 
High Court for the sale of the industrial 
undertaking as a running concern subject 
to the condition that it will be sold to the 
person offering the highest price which shall 


under. Sec- 


not be less than the reserve price determin- 
ed under sub-section (4): a 

Provided that the High Court shall not 
refuse to grant such permission if it is 
satisfied that the company is not in a posi- 
tion to meet its current liabilities out of its 
current assets. 

(6) The industrial undertaking shall be 
sold to the highest bidder, as a running con- 
cern, only if the price offered by him there- 
for is not less than the reserve price. 

(7) Where no offer of price is equal to, 
or more than, the reserve price, the indus- 
trial undertaking shall be purchased by the 
Central Government at the reserve price. 

(8) (a) The amount realised from .ths 
sale of the industrial undertaking as a run- 
ning concern together with any 
other sum which may be realis- 
ed from any contributory, purchaser 
or any other person from whom any money 


is due to the company shall be utilised in ` 


accordance with the provisions of the Com- 
panies Act, 1956, in discharging the liabili- 
ties of the company and distributing the 
balance, if any, amongst the members of the 
company, - 

(b) In other respects, the provisions of 
the Companies Act, 1956, relating to the 
winding up of a company by tho High 
Court shall, as far as may be, apply. 

(9) When an industrial undertaking is 
sold to any person under sub-section (6), or 
purchased by the Central Government under 
sub-section D, there shall be transferred to 
and vested. in the purchaser, free from all 
incumbrances, all such assets relating to the 
industrial undertaking as are referred to in 
sub-clause (i) of clause (a) of Section 18FG 
and existing at the time of the sale or pur- 
chase. A 

18FF. Provisions where Government 
decides to follow the course of action speci- 
ried in Section 18FD (2).— (1) Where in 
any case the. Central Government decides 
that the course of action specified in sub- 
section (2) of Section 18FD should be fol- 
lowed, it shall, subject to the provisions of 
that sub-section, cause to be prepared, by 
the authorised person,.a scheme for the re- 
construction of the company, ‘owning the 
industrial undertaking, in accordance with 
the provisions hereinafter contained and the 
authorised person shall submit the same for 
the approval of that Government. E 
_ (2) The scheme for the reconstruction 
of the company owning the industrial under- 
taking may contain provisions for all or any 
cf the following matters, namely:— 

(a) the constitution, name and register- 
ed office, the capital, assets, powers, rights, 
interests, -authorities and privileges, the lia- 
Lilities, duties and obligations of the com- 
gany on its reconstruction; 

(b) any change in the Board of direc- 
tors or the appointment of a new Board of 
directors: of the company on its reconstruction 
and the authority by whom, the manner in 
which and the other terms and conditions on 
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which, such change or appointment shal be 
made and in. the case of appointment >f a 
new Board of directors or of any director, 
the period: for which such appointment shall 
be made; . 


(c) the vesting of controlling interest, 


in the reconstructed: company; in the ZDen- 
tral Government either by the appointment 
of additional directors or by the allotment 
of additional shares; : 


(d) the alteration of the memorardum 
and articles of -association of the company, 
on- its reconstruction, ‘to give effect to such 
reconstruction; : 

{e). subject to the- provisions of the 
scheme, the continuation by or agains: the 
company, on its reconstruction, of any ac- 
tion or proceedings pending against the 
company immediately Talore the date ef its 
reconstruction; 

(£) the’ reduction of the interest or 
rights which the members and creditors 
have in’ or against the company before its 
reconstruction to such extent as the Central 
Government may consider necessary in the 
interests of the general public or‘in the 
interests of the members and creditors or 
for the maintenance of the business af the 
company: ; if, te 

Provided that nothing contained ir this 
clause shall be deemed to authorise tke re- 
duction of the interest or rights of any cre- 
ditor. f{includin Government) in respect of 
any loan or advance- made by that creditor 
to the company after the date on which the 
management of the industrial undertaking 
of the company has been taken over ander 
_ Section 184, Section I18AA, of Sec 

tion 18FA; Ae 

(g) the payment in cash or otherwise 
to the creditors in full satisfaction of their 
claim— l a% . 

(i) in respect of their interest or rights 
in or against the company before fs re- 
construction; or - ` - 

Gi) where their interest or rights in or 
against the company has or have been re- 
duced under clause (f), in respect of such 
interest, or rights’ as so reduced; 


(h) the allotment to. the members of 


the company for ‘shares held by them there- 
in before its reconstruction [whether their. 
interest in’ such shares. has been reduced 
under clause (f) or not], .of shares in the 
company on its reconstruction and whare it 
is not possible to allot shares to any mem- 
bers, the payment in cash to those members 
in full satisfaction of thsir claim— - 


(1) in respect of their interest in shares 
in the company before its reconstruction; or 

(2) where such interest has been re- 
duced under clause’ (f), in respect of their 
interest in shares as so reduced; : 

(i) the offer by the Central Goverm- 
. ment to acquire by negotiations with the 
members of the company. their 
“shares on payment in cash to those members 
who may volunteer to sell their shares to 


cor of 


respective - 


the Central Government in full satisfaction 

of their claim— nen : 

_ _.(1) in respect of their interest in shares 

in the.company before its reconstruction: or 
` (2) where such interest has been re- 

duced under clause (f), in respect of their 

interest in shares as so reduced; 

(j) the conversion of any debentures 
issued’ by. the company after the taking over 
of the management of the company under 
Section 18A or Section 1SAA or Sec. ISFA 
any loans obtained by the company 
after that date or of: any part of such, de- 
bentures or loans, into shares in the com- 
pany and the allotment of those shares to 
such debenture-holders or creditors, as the 
case may be; ° ; 

(k) the’ increase of the capital of the 
company by the issue of new shares and 
the allotment of such new shares to the 
Central Government; - ; 

() the continuance of the services of 
such ,of the employees’ of the company as 
the Central Government may specify in the 
scheme in the company itself, on its re- 
construction. on such terms and conditions 
as thé Central Government thinks fit; 


(m) notwithstanding anything contained 


“in clause (l), where any employees of the 


company whose services have been conti- 

nued under clause (l) have, by notice in 

writing given to the company at any time 

before the expiry of one month next follow- 

ing the date on which the scheme is sanc- 

tioned by the High Court, intimated their in- 

tention of not becoming employees of the ` 
company, on its reconstruction, the payment’ 
to such employees and to other employees 

whose services have not been continued on 

the reconstruction of the company, of com- 

pensation, if any, to which they are entitled ~ 
under the. Industrial Disputes Act, 1947, and 
such pension, gratuity, provident fund and 
other retirement benefits ordinarily admis- 
sible to them under the rules or authorisa- 
tions of the company immediately before the 
date of its reconstruction: 

(m) any other terms and conditions for 
the reconstruction of the company; 

(o) such incidental, consequential and 
supplemental matters as are necessary to 
secure that the reconstruction of the com- 
pany shall be fully 
out, - 

(8) (a) A copy of the scheme, asa 
proved by the Central Government, shall be 
sent in to the company, to the regis- 
tered tradé unions, if any, of which the em- 
ployees of the company are members and 
to the creditors thereof for suggestions and 
objections, if any, within such period ‘as the 
Central -Government may specify -for thi 

ose, - : 

(b) The Central Government may make 
such ‚modifications, if any, .in the. draft 
scheme as it may consider necessary in the 
light of the suggestions and .objections re- 
ceived’ from the company, from the register- 
ed trade unions of which the employees of 


and effectively carried 


~ 
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thé company are members and from any 
members or creditors of the company. 


(4) The scheme shall thereafter ba 
placed before the. High Court for its sanc- 
tion and the High Court, if satisfied that 
the scheme is in the interests of the general 

ublic or in the interests of the share-hol 
Ten or for securing the proper management 
of the company and that the scheme is de- 
signed to be fair and reasonable to the 
members and creditors of the company, 
may, after giving a reasonable opportunity 
to the company and to its members and 
creditors of showing cause, sanction the 
scheme without any modification or with 
such modifications as it mayə consider neces- 


(5) The scheme, as so sanctioned by 
‘the High Court, shall come into force on 
aa as that Court may specify in this 
ehalf: ' 
Provided that: different datés > may be 
specified for. different . provisions of the 
scheme. iy i : : 
(6) The sanction accorded by the High 
Court under sub-section (4) shall be con- 
clusive evidence that-all the requirements 
of this section relating to the reconstruc-_ 
tion of the company have been complied 
with, and a copy of the sanctioned scheme 
certified by the High Court to be a true 
copy thereof, shall, in all legal proceedings 
pence original or in appeal or epicewicel. 


e admitted as evidence to the same extent _ 


` as the original scheme, 
n (7) On and from the date of the comi- 
ing into operation of the scheme or any 
provision thereof, the scheme or such pro- 
vision shall be binding on the company and 
also on all the members and other creditors 
and employees of the company ‘and on any 
other person having any right or liability in 
relation to the company, 
. (8) On the coming into operation of 
the scheme or any provision thereof, the 
authorised person shall/cease, to, fanetion, 
and the management of the reconstruct 
` company shall be assumed by the Board of 
ectors as provided in the scheme. ` 
. _ (9) Copies of the scheme shall be laid 
before each House of Parliament, as soon 
as may be, after the scheme has been sanc- 
tioned by the Court. - 

(10) The provisions of this section and 
of any scheme made thereunder shall have 
effect notwithstanding. anything contained in 
Sections 891 to 894A (both inclusive) of the 
~ Companies Act, 1956. 


. 18FG. Preparation of inventory of as- 
sets and liabilities and list of members and 
creditors of managed company.— For the 
Rees of this Act, the authorised person 
shall, as soon as may be, after taking over 
- the management of the industrial undertak- 
ing of.a company under Section 18A or-Sec- 
tion 18AA or Section 18FA,—- 

H prepare a complete inventory of— 

i) all properties, movable and ` immo- 
vable, including lands, buildings, works, 


workshops, stores, instruments, 
chinery, automobiles and other 
stocks of materials in the course of 
tion, storage or transit, raw materials, cash 
balances, cash in hand, deposits in bank or 
with any other person or Body or on loan, ~ 
reserve funds, investments and book debts 
and all other rights and interests arising out 
of such property as were immediately before 
the date of: taking. over of the industrial 
undertaking in the ownership, possession, 
power or control of the company, whether’ 
within or without India; an all books of 
account, registers, _ maps, plans, sections, 
awings, records, documents or - titles of 
ownership of property, and all other docu- 
ments of whatever nature relating thereto; 


plant, ma- 
vehicles, 
roduc- 


(i) all ues ia liabilities and obli- 
gations of whatever kind of the company 
including liability on account of terminal 
benefits to. its employees subsisting imme- 
diately before the said date; : 

(b) prepare separately a list of mem- 
bers, and a list of creditors, of such com- 
pany.as on the date of taking over of the 
management of the industrial’ undertaking 

owing separately in the list of creditors, 
the secured creditors and the , unsecured 
creditors: 

` Provided that where the management 
of the industrial undertaking of a company 
has been taken over under the said Sec- 
tion 18A before the commencement of the 
Industries (Development and Regulation) 
Amendment Act, 1971, the aforesaid func-- 
Hons shall be performed by the authorised 


person. within six months from such com- 
mencement, 
18FH. Stay of suits and other pro- 


ceedings.— In the case of a company in 
respect of which an order under Sec, 18FD 
has ben made,.no suit or other legal pro- 
reeding shall be instituted or continued 
against the company except with the pre- 
vious permission of the Central Govern- 
ment or any officer or authority authorised 
by that Government in this behalf”, — 

7. Amendment of: Section 25.—~ 
In sub-section (1) of Section 25 of the p in- 
cipal Act, for the word, figures and ‘letter 
“and 18A”, the word, figures and letters 
=_I8A, 18AA. and 18FA” shall be -substitut- 
8. Insertion’ of new Section . 29D.— 
After Section 29C of the principal . Act, the 
pees section shall be inserted, name- 
29D, Debts incurred by the authorised 
person to have par Every debt aris- 
ing out of any loan obtained by the autho- 
rised person for carrying on the manage- 
ment of, or exercisin 
ia relation to, an industrial undertaking or 
art thereof, the management of which has 
fear taken over under Section 18A or Sec- . 
tion I8AA or Section 18FA,— ; 

(a) shall have priority over all other 
debts, whether secured or unsecured, incur- 


mctions of control ~~ 


4 


The U. T. Taxation Laws (Amendment) ‘Act, 1971 
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red before the management of such indus- proceeding immediately before such com- 
ial undertaking was taken over; mencement as if such proceedings were 


(b) shall be a preferential debt -within 
the meaning of Section 580 of the Com- 
paines Act, 1956, -o 
and such debts shall rank ually among 
themselves and be paid in out of the 
assets of the industrial undertaking unless 
such assets are insufficient to meet them, in 
which case they shall abate in equal pro- 
portions.”. f 

9. Amendment of Section 86-—— In 
section 80 of the principal Act, in sab-sec- 
tion (2), after clause (p), the following clause 
shall be inserted, namely:— 

“(pp) any matter which is to be or may 
be prescribed for giving effect to the .provi- 
sions of Chapter ITAA or Chapter CCIAC;”. 

10. Insertion of new Schedule-— In 
the principal Act, after the Second Sche- 
dule, the following Schedule shall be in- 
serted, namely:— : 


“THE THIRD SCHEDULE 
(See section 18FB) 

1. The Industrial Employment (Stand- 
ing Orders) Act, 1946. _ . 

2. The Industrial Disputes Act, 1947. 

8. The Minimum Wages Act, 1948.”. 

11. Repeal and savings—— (1) The In- 

dustries (Development and Regulation) 


4 


pl 


° Amendment Ordinance, 1971 and the Cotton 


Textile Companies (Management -of Under- 
takings and Liquidation or Reconstruction) 
Act, 1967 are hereby ‘repealed. 

2 Notwithstanding such repeal, — 

(a) anything done or any action taker 


under the, principal Act as amended by the 


` '@Qrdinance so repealed, shall have. effect as 


if it were done or taken under the corres- 
ponding provi iiny of the principal Act as 
y 


amended this Act; 

(b) anything done or any action taken 
or any order, rule or appointment made, 
scheme prepared or reserve price fi 


under the Cotton e . Companies 
Glenagencrt of Undertakings and Liqui- 

ation or Reconstruction) Act, 1967, before 
the commencement of the Ordinance so re- 
pealed shall, in so far as it is not ixconsis- 
tent with the provisions of the Industries 
(Development and Regulation) Act. 1951, 
as amended by this Act, be deemed šo have 
been done, taken, made, prepared or fixed 
under’ the corresponding provisions of the 
Industries (Development and Regulation) 
Act, 1951, as so amended, as if the said Act, 
as so amended, ' were in force on.the date on 
which such thing was done, actin was 
taken, order, rule or appointment was made, 
scheme was prepared ard reserve price was 
fixed and any proceeding commenced under 
the Cotton Textile Companies (Manazement 


. of Undertakings and Liquidation or Recons- . 


truction) Act, 1967, which was pending im- 

mediately before the commencement the 
inance so repealed may be continued 

from the stage which was reached in 


1971 Acts./10 ` 


commenced under the corresponding provi- 
sions of the Industries (Development and 


Regulation) Act, 1951, as amended by this 
ct. : 


UNION TERRITORIES TAXATION 
LAWS (AMENDMENT) ACT, 1971 


[Act No. 73 of 1971]* 


An: Act further to amend certain taxa- 
tion laws in the Union territories. 

_BE it enacted by Parliament in the 
Twenty-second Year . of the Republic of 
India, as follows:— 

1, Short title, extent and commence- 
ment.— (1) This Act may be called THE 
UNION TERRITORIES TAXATION 
LAWS (AMENDMENT?) ACT, 1971. 

__ (2) It extends to all the Union Terri- 


ries. . 

(8) It shall come into force on such 
date as the Central Government may, by 
notification in the’ official gazette, appoint. 

2. Amendment of certain taxation 
Jaws—— The taxation laws as in force in 
each of the Union Territories, mentioned in 
the Schedule, shall have effect subject to 
the amendments specified therein: 

Provided that any such amendment of 
a taxation law relating to the imposition of 
tax on the sale or purchase of goods declar- 
ed to be of special importance under Sec- 
tion 14 of the Central Sales Tax Act, 1956, 
shall be subject to the condition that in no 
case the amount of tax together with sur- 
charge payable in respect thereof under the 
said taxation law shall exceed the tax cal- 
culated at the maximum rate 
under clause (a) of S. 15 of the said Act. 

3.. Levy and collection of additional 
duty, tax or surcharge— Save as otherwise 
provided, the additional duty or tax or sur- 
charge leviable or chargeable under the re- 
evant taxation law, amended as aforesaid, 
shall be levied and collected -in the same 
manner as the duty or tax is levied and 
collected under the said taxation law and 
the provisions of that taxation law and the 
rules thereunder, as far as may be appli- 
cable in this behalf, shall apply accordingly. 

THE SCHEDULE i 
(Seo Section 2) 
i „I. DELME 
1. The Indian Stamp Act, 1899 (2. of 1899) 
After Section 8A, insert:— ; 

_8B. Instrument chargeable 
additional duty.— (1) Every instrument 
chargeable with duty under Section 8 read 
with Schedule 1A, not being an instrument 
mentioned in Article No. 18, 14, 27, 87, 47, 
49, 52, 58 or 62 (a), shall, in addition to 
such duty be chargeable for purposes of the 
Union with a duty of ten paise. 

(2) The additional duty, with’ which 
any instrument is chargeakle under sub-sec- 


*Act published in Gaz. of India; 24- 


12-71, Pt. IS. 1, Ext. P. 761, 


prescribed | 
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‘tion (1) shall be paid and such payment- 


shall be indicated on suck instrument by 
means of adhesive ‘stamps bearing the ins- 
cription - “refugee relief” whether with or 
without any other design, picture or inscrip- 
tion.” 


2. The U..P. Entertainment and Bet- 
ting Tax Act, 1937 (U. P. Act 8 of 1937) 

(a) After Section 3, insert:— g 

“8A. Surcharge, on payment for admis- 
sion to entertainment.— Notwithsanding 
anything contained in Section 3, the amount 


of entertainment tax payable under this Act - 


shall be increased by a surcharge for pur- 
poses of the Union calculated at the rate of 
ten paise for every ticket of admission to an 
entertainment (including a complimentary 
ticket): = i y et 
Provided that where the proprietor is 
allowed to pay the entertainment tax in ac- 
cordance with the provisions of uba. (2) 
of Section 4, the surcharge shall ie evied 
and paid at the rate of five per cent of the 
amount òf entertainment tax . computed 
under sub-section (2) of the said sec. 4.” 
(b) After section 11, insert:— 
“ILA. Surcharge on totalisator— Not- 
_ withstanding anything contained: in Sec- 
tion 11, the amount of the iotalisator tax 
computed at the rate specified in the said 
Section 11 shall be increased by a sur- 
charge for pups ct the Union ‘calculated 
at the rate of ten' per centum of that 
amount.”. ; 
(c) -After section 14, insert— 
: “14A. Surcharge on betting— 
withstanding anything contained in Sec. 14, 
the amount of betting tax computed at the 
rate specified in the’ said Section 14 shall 
be increased by a surcharge for purposes of 
the Union calculated at the rate of ten per 
centum of that amount.”. i , 
(d) After section 17, insert:—'- 
“ITA. Proceeds -of surcharge to be ap- 
` propriated for apo of the Union.— Not- 
withstanding anything contained: in Sec, 184 
of the Delhi Municipal Corporation Act, 
1657, the whole proceeds of the surcharge 
on entertainment and betting. taxes levied 
under Section 3A, Section 11A or Sec. 14A 
shall form part of the Consolidated Fund of 
“India and be appropriated for purposes -of 
the Union.”, f j 


Not- 


_ 8. The Bengal Finanċe (Sales Tax) 
Act, 1941 (Bengal. Act 6 of 1941) =< 
After section 5A, insert:— ; 
“5AA. Levy of surcharge on sales of 
cods.— The aount of tax payable by a 
ealer under this Act shall be seed Iy 
a surcharge for purposes of the Union .cal- 
culated at the rate of two paise per rupee 
of that amount”. . . : 
` 4, The Delhi Motor Vehicles 
Act, 1962 (57 of 1962) 
er section 3, insert: — 
` “8A, Levy of i surcharge 
motor vehicles— (1) There ‘shall . also be 
Jevied and collected on all motor vehicles 


Taxation 


- tainment (includin 


- allowed to pay the entertainment 


on - certain’ 


A. I. B. 


mentioned at serial No. I, serial No. VE 
and serial No. VIII of Part A of Schedule J, - 
which are used or kept for use in Delhi, a 
surcharge for purposes of the Union ceal- 
culated at the rate of ten per centum of the 
amount of the tax specified against each, 
(2) Notwithstanding anything” contained 
in Section 20, the whole proceeds of the 
surcharge levied under’ sub-section 0) ‘shall 
form part of the Consolidated Fund: of In- 
dia, and be appropriated for. purposes of the 
n.”, 


Unio 
Tl. MANIPUR . 

1. -The Indian Stamp Act, 1899 (2 of 
1399) : ; 
After section 3A, insert:— 
. “3B. Instruments chargeable with addi- 
tional duty.— (1) Every instrument charge- 
able with duty under Section 8 read with 
Schedule I, not being an instrument men- 
tioned in Art, No. 18, 14, 27, 87, 47, 49, 52, 
53 or 62(a), shall, in addition to such duty, 
be ooh iota for purposes of the Union 
with a duty of ten paise. - 

(2) The additional duty with which any 
irstrument is chargeable under sub-s. (1) 
shall be paid and such payment shall be in- 
dicated ‘on such instrument by means of 
adhesive stamps bearing the inscription “re- ` 
fugee relief’? whether with or without any 
` other design, picture or inscription.”. F 
` 2. The Assam Motor Vehicles Taxas 

tion Act, 1986 (Assam Act IX of 1936) 
After section 4, insert:— p i 
“4A. Levy of surcharge on certain 

motor vehicles.— The amount of tax com- 
puted at the rate specified in the First Sche- 
ule to this Act in relation to motor vehi- 

cles mentioned at Article No. I and items (A) 

and (B) of Article No. II of Part A of the 
said Schedule shall be increased by a sur- 
charge for purposes of the Union calculated 
at the rate ma ten per centum of „that 

amount.”. . 

3. The Assam Amusements and Bet- 

ting Tax Act, 1939 (Assam Act VI of 1939). 
(a) After section SA, insert:— 5 


“3B. Surcharge on payment for admis- 
_sion to entertainment.— The amount of en- 
tertainment tax payable under this Act shall 
be increased by a’surcharge for purposes of, 
the Union calculated at the rate of ten paise 
for every ticket of admission to an enter- 
a free or complimen- 
tary pass or ticket), as 
` Provided that where the proprietor is 
tax 
accordance with the “provisions of sub-sec- 
tion (8) of Section 8, the surcharge shall be- 
levied and paid at the rate of five per cen- 
tum.of the amount of ‘tax computed under 
sub-section (8) of the said Section 87. 
(b) After section 15, insert— ` 
_ “IBA. Surcharge on. totalisator-— The 
amount of the totalisator tax computed at 
the rate specified in Section 15 


be in- - 


af 
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creased by a : 
Union calculated at the rate 
centum of that amount.”,  - 

(c) After section 18, insert:— . 

“ISA. Surcharge on  betting—-- The 
fmount of bettting tax computed at the rate 
specified. in Section-18 shall be increesed by 
a surcharge for purposes of thé Union cal- 
culated at the rate of ten per centum of that 
amount.”, 

4. The Assam Sales Tax Act, 1947 
{Assam Act XVIL of 1847) 


After section 5, insert:— : 

“BA. Levy of surcharge on — sales of 
god The amount of tax payable by a 
dealer under this Act shall be increased -b 
a surcharge: for purposes of the Union 
culated at the rate of two paise per rupee 


a surcharge for purposes of the 
of ten per 


of that amount.”. 

5. The Manipur (Sales of Motor Spirit 
and Lubricants) Taxation Act, 1962 (55 of 
1962) 

After section 8, insert:— g 

“3A. Leavy of surcharge.—. Notwith- 
standing anything contained in Section 3 the 
amount of tax payable by a dealer under 


. the said section shall be increased by a sur- 


charge for purposes of the Union calculated 
at the rate of two paise per rupee of that 


amount. , 
I. TRIPURA Bp aet 
' 1. The Indian Stamp Act 1898 (2 of 
1899) n 

After section 8A, insert:— ` 

“8B. Instruments chargeable wih ad- 
ditional duty— (1) Every instrument 
chargeable with duty under Section 8 read 
with Schedule I, not being an ` instrument 
mentioned in Article No. 18, 14, 27, 37, 47, 
49, 52, 58 or 62(a), shall in addition -o such 
duty, be chargeable fcr purposes of the 
Union with a duty of ten paise, 

(2) The additional duty with whch any 
instrument is chargeable under sub-sec.- (I) 
shall be paid and such payment shall be 
indicated on such instrument by means of 
adhesive stamps bearing the inscription “re- 
fugee relief’ whether with or withaut any 
other design, picture or inscription.”. 

2. The Bengal Amusements Tex Act, 
1922 (Bengal Act V of 1922) 

(a) After section 8, insert:— 

“3A. Surcharge on pomar for admis- 
sion to entertainment— The amount of en- 
tertainment tax payable under this Act shall 
be increased by a surcharge for purposes of 

e Union calculated at the rate of tea paise 
for every ticket of admission to an enter- 
tainment ‘(including a-free or complimentary 
pass or ticket): ' 

Provided: that where the propristor is 
allowed to pay the entertainment tax in ac- 
cordance with the. provisions. - 
of Section 8, the surcharge shall be levi 
and paid at the rate of five per cent. of the 
amount of tax computed ‘under sub-sec. (4) 
of the said Section 3”. 


s. (4). 
of subs ee such duty, be 
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(b) After section 15, insert:— 

“ISA. Surcharge on totalisator.- The 
amount of the totalisator tax: computed at 
the rate specified in Section 15 shall be in- 
creased by a chare for purposes of the - 
Union calculated at the rate of ten per cen- 
tum of that amount.”. 

(c) After Section- 18, insert:— 

“IBA. Surcharge on  betting— The 
amount of betting tax computed at the 
rate specified in Section 18 shall be in- 
creased by a surcharge for purposes of the 
Union calculated at. the rate of ten per 
centum of that amount”. - 


IV. ANDAMAN AND NICOBAR 
ISLANDS 


The Indian Stamp Act, 1899 (2 of 1899) 

After Section SA, insert:-— 

“8B. Instruments chargeable with ad- 
ditional duty— (1) Every instrument 
chargeable with duty under Section 8 read 
with Schedule IA, shall, in addition to- such 
duty, be chargeable for purposes of the 
Union with a duty of ‘ten paise. 

(2) The additional duty with which 
any instrument is chargeable under sub- 
section (1) shall be paid and such payment 
shall be indicated on such instrument by 
means of adhesive stamps bearing the in- 
scription “refugee relief” whether with or 
without any other design, picture or in- 
scription.”. i 


. V. LACCADIVE, MINICOY AND 
AMINDIVI ISLANDS 
The Indian Stamp Act, 1899 (2 of 1899) 

After Section 8A, insert:— 

“8B. Instruments chargeable with ad- 
ditional _duty— (1) Every instrument 
chargeable -with duty under Section 8 read 
with Schedule I, not being an instrument 
mentioned in Article No. 18, 14, 27, 87, 
47, 49, 52, 53 or 62(a), shall, in addition 
to such duty, be chargeable for purposes 
of the Union with a duty of ten paise. 

(2) The additional duty with which 
any instrument is chargeable under sub- 
section (1) shall be paid and such payment 
shall be indicated on such instrument by 
means of adhesive stamps bearing the in- 
scription “refugee relief’ whether with or 
without: any other design, picture or. in- 
scription.”. wk n a 

VI..DADRA AND NAGAR HAVELI 
The Indian Stamp Act, 1899 (2 of 1899) 


After Section 8A, insert:— 

“8B. Instruments chargeable with ad- 
ditional duty— (1) Every instrument 
chargeable with duty. under Section 8 read 
with Schedule I, not being an instrument 
mentioned in Article No. 138, 14, 27, 87, 
47, 49, 52, 58 or 62(a), shall, in addition to 
chargeable’ for purposes of 
the. Union with a duty of ten paise. 

. (2) The additional du with which 
any instrument is chargeable under sub- 


| 
+ 
+ 
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section (1) shall be paid and such -payment 
shall be indicated on such instrument by 
means of adhesive stamps bearing the in- 
scription “refugee rélief’ whether with or 
- without any other design, picture or . in- 
scription.”, re ` 
VII. GOA, DAMAN AND DIU 
1, The Indian Stamp Act, 1899 (2 of 1899) 
After Section 3A, insert:— — ` 
“8B. Instruments chargeable with ad- 
ditional duty.- (1) Every instrument 
chargeable with duty under Section 8 read. 
with Schedule IA, not being an instrument 
mentioned in Article No. 13, 14, 27, 37, 


47, 49,52, 58 or 62{a), shall, in addition ` 


‘to such duty, be chargeable for purposes 
of the Union with a duty of ten paise. 
(2) The additional du with - which 
any instrument is char eable under 
section (1) shall be paid and such payment 
shall be indicated on such instrument by 
means of adhesive stamps bearing the. in- 
scription “refugee relief" whether with or 
without any “other design, picture or > in- 
scription.”. ai pee : 
2. The Punjab Motor ‘Vehicles Taxation 
Act, 1924 (Punjab Act IV of 1924) 
After Section 8, insert:— <- ; 
' “8A, Levy of ‘surcharge’ on ‘certain 
“motor vehicles. There shall also. be levied 
and collected ʻon all «motor véhicles men- 
tioned at Serial No. |(1) and Serial: No. (VI) 
under the heading “A Motor Vehicle fitted 


~ solely with pneumatic tyres” of the notifi-- 


cation of the. Government of Goa, Daman 
and Diu in the Home Department No. HD- 
22-11557/64, dated i 80th: December, 1964, 
a surcharge for purposes of the Union cal- 
culated at. the rate of ten per centum of 
the amount of the tax specified against 
each in the said notification.”. -- - 

8. The Goa, Daman and Diu Entertain- 
ment Tax Act, 1964 (Goa Act 2 of 1964) 

After Section 3A,, insert:— 

“8B. Surcharge, on 
mission to -entertainment.— The amount of 
entertainment tax computed at ‘the rate 
spacified in Section '8 shall be increased’ by 


a surcharge for purposes of the Union cal- . 


culated at the rate] of ten paise for every 

ticket of admission ‘to any entertainment 

(including a complimentary. ticket): 
Provided that where the proprietor is 


allowed to pay the entertainment tax in | 
the provisions of sub-sec-. “ 


accordance with 
tion (2) of Section |4, the surcharge shall 
be levied and ‘paid at the rate of five per 
centum of thé amount of entertainment tax 
computed under sub-section (2) of the said 
Section 4.”.. gy Hee we fe, 
4, The Goa, Daman and Diu Sales Tax 

Act, 1964 (Goa Act 4 of 1964) 

After Section’ 7, insert:— 


“7A. Levy of : surcharge on sales of a 


oods.— The amount of tax payable by a 
_-dealer under this Act shall be increased 
‘by a surcharge for, purposes of the Union 


payment “for ad- 


- mentioned in Article No. 18, 14, 27, 


ALR 
calculated at the rate of two paiso per 


rupee of that amount”. 
VHI. PONDICHERRY 


I. The Indian Stamp Act, 1899 (2 of 1899) 
a Section 3A, insert:— 


“8B, Instruments chargeable with 
additional duty.— (1) Every instrument 
chargeable with duty under Section 8 read 


with Schedule I, not being an instrument 
mentioned in- Article No. 18, 14, 27, 87, 
47, 49, 52, 58 or 62(a), shall, in addition 
to such duty, be. chargeable for purposes 
e Union with a duty of ten paise. 
(2) The additional duty with “which 
any instrument is chargeable under sub- 
section (1) shall be paid and such payment ` 
shall be indicated on such instrument by 
means of adhesive stamps bearing the in- 
scription “refugee relief’ whether with or 
without any other design, picture or in- 
scription.”. ws a tY Gye 
2. The Pondicherry Motor Vehicles Taxa- 
ticn Act, 1967 (Pondicherry Act 5 of 1967) 
After Section 4, inserti— . =~.’ 
. “4A. Levy of surcharge. on certain 
motor vehicles— The amount of tax com- 
ted at the rate specified by notification 
iy the Government under Section 8 in rela- 
ticn to motor vehicles mentioned at Serial 
No, 1 and Serial No. 7 of Schedule I which 
ars being. used on any public-road in Pondi- 
cherry, shall be increased y a surcharge 
for purposes of the Union calculated at the 
rate of ten per centum of that amount, and 
likewise the amount of tax payable for a 
temporary licence’ for a period not exceed- 
ing thirty days at a time in respect ‘of the 


‘aforesaid motor vehicles shall be “increased 


by a surcharge for purposes of the Union 


calculated at the rate of ten. per centum 


of that amount.”. : 
8. The Pondicherry General Sales Tax Act, 
‘| 1967 (Pondicherry Act 6 of 1967) . 

After Section 8,- insert:-— > =, 

“8A. ~ Levy of surcharge on sales of 
goods.— The amount of tax payable by a 
dealer undér this Act shall be increased b 
a surcharge for purposes of the Union cal- 
culated at the rate of two paise per rupee 
of that amount.”, : Sin te 

IX. CHANDIGARH 
:1. The Indian Stamp ‘Act, 1899 (IE of 1899) 

After’ Section 8A, insert:—~ f 
- “8B. -Instruments - chargeable with 
additional duty-— (1) . Every instrument 
chargeable with duty under Section 3 read 
with Schedule 1A, not being an ne 

> 
47, 49, 52, 53 or 62(a), shall, in addition 
ta such duty be chargeable for purposes of 
the Union with a duty. of ten paise. 

(2) The additional du with which 
aay instrument is chargeable under sub- 
section (1) shall be paid and such payment’ 
shall: be indicated.on such instrument by 
means of .adhesive stamps bearing the in- 
scription “refugee relief’, whether with ‘or 


= 


A 


a 


* 
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without any other design, picture or -n- 
scription.”. ` we AS 

2, The Punjab Motor Spirit {Taxation of 
Sales) Act, 1989 (Punjab Act I of 1938) 

After Section 8, insert:— 

“3A, Imposition of surcharge- The 
amount of tax payable by a retail dealer 
under this Act s be increased by a sar- 
charge for purposes of the Union caleu- 
lated at the rate of two paise per rupee of 
that amount.”. nae 

8. The Punjab General Sales Tax Act, 

1948 (Punjab Act XLVI of 1948) 

After Section 5, insert:— - 

“5A. Levy of surcharge on sales of 
goods.—The amount of tax payable by a 
ealer under this Act shall be increased b 
a surcharge for purposes of the Union cal- 
culated at the rate of two paise’ per rupee 

of that emount.”. 
4, The Punjab Passengers and Goods Taxa- 
tion Act, 1952 (Punjab Act XVI. of 1952) 

After Section. 3, inserz:— 

“3A. Levy of  surcharge—- The 
amount of tax payable in respect of -all 
‘passengers carried by motor vehicles shall 
k increased by a surcharge for popes 
of the Union calculated at the rate of five 
per centum of the value of the fare, if žhe 
value of the fare is one rupee or more, the 
amount of surcharge being calculated to 
the nearest multiple of five paise by igror- 

“ing two paise or less and counting more 
than two paise as five paise.”. 


5. The Entertainment Duty Act, 1955 - l 


(Punjab Aċt XVI of 1955) 
After Section 3, insert:— ' S 
“3A. Surcharge on payment fof ad- 
entertainment Notwithstaad- 


at where the proprietor is 
allowed to pay the entertainment tax in 
accordance with the provisions of sub-sec- 
tion (2) of Section 10, the surcharge shall 
be levied at the rate of five per centum 
of the amount of entertainment tax cemf 
pea poia sub-section (2) of the said Eec- 
tion 107 - ; 
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(25th December, 1€71) 
An Act to amend the Personal Injuries 
(Emergency Provisions) Act, 1962. 
BE it enacted by ‘Parliament in the 
Twenty-second Year of ths Republic of 
India as follows:— 


*Received the assent of the Presicent 
on 25-19-1971. Act published in: Gaz. -of 
‘India; 27-12-1971, Pt. U-S. 1, Ext. P. 793. 


[Act No. 


.e€] THE PERSONAL INJURIES 


-date on which th 


‘December, 1971, and ending 


INJURIES (EMER. - 
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1. Short title— This Act may be rall- 
(EMER- 
GENCY PROVISIONS) AMENDMENT 
£CT; 1971. ` 

2. Amendment of Section 2.—In Sec- 
ton 2 of ‘the Personal Injuries (Emergency 
Erovisions) Act, 1962 (hereinafter referred 
b as the principal Act), for clause (5); the 
Hilowing clause shall be substituted, name- 


“(8) “period of emergency” means, in 
relation to the Proclamation of Emergzncy 
issued under clause (1) of Article 852 of 
the Constitution;— i 

G) on the 26th day of October, 1962, 
the period beginning with the 26th day of 
‘October, 1962, and ending with the 10th 
day of January, 1968, that is to say, the 
e said Emergency was de- 
clared, by notification of the Government _ 
of India in the’ Ministry cf Home Afairs, 
Ho. GS.R. 93, dated the 10th January, 
2968, to have come te an end; 

-_ (ï) on the 8rd day of December, 1971, 
the period beginning with the Srd day of 
with such 
date as. the Central Government may, _ by 
notification in the Official Gazette, declare 
to be the date on which the emergency 
hall come to an _end;’. 

3. Amendment of Section 3.—In Sec- 
tion 8 of the principal Act, to sub-section 
11), the following proviso. shall be added, 
namely:— . ` : 
_ “Provided that different. Schemes. may 
be made in relation to different periods of 
emergency.”. 

d:: Removal of <doubts— For the 
avoidance: of- doubts, it is hereby declared 
chat every’ Scheme made under the Personal 
-njuries (Emergency Provisions) Act, 1962, 
providing for relief in respect of personal 
Spe or personal service injuries sustain- 
2d during the period of emergency begin- 
ning with the 26th day of October, 1962, 
and ending with the 10th day of January, 
1968, shall continue to be in ‘force and 
avery: person entitled to relief under the 
zaid Scheme shall continue to receive such 
zelief in accordance with the provisions of 


such Scheme, 


THE PERSONAL INTURIES (COMPEN- | 
SATION: INSURANCE) AMENDMENT 
ane Oe ACT, 1971 Š 
[Act No. 75 of 1971]} 
= a: (25th December, 1971) 
An Act further to amend the Personal 
Paes (Compensation Insurance) Act, 





BE it enacted by Parliament in the 
Twenty-second Year of- the Republic of 
India as follows:-—~ i 


1, Short title.— This Act may be call- 
2d THE PERSONAL INJURIES (COM- 


Received the assent af the President 
on 25-12-1971. Act published in Gez. off 
India; 27-12-1971, Pt. II-S. 1, Ext. P. 795. : 


i 
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PENSATION INSURANCE) 


[Act 761 
AMEND- 


MENT ACT, 1971. 


tion 
tion 


ferred to as the principal Act), 
($, the following clause shall 


2. Amendment of Section 2.—In Sec- 
2 of the Personal Injuries (Compensa- 
Insurance); Act, 1963 (hereinafter re- 

for slates 
e substitut- 


, namely:— ' 


< 


“period | of emergency” means, in 


relation to the Proclamation of :Emergency 
issued under clause (1) of Article 352 of 


the 


Constitution, — 


G) on the 26th ‘day of October, 1962, 
eriod beginning with the 26th day of 


Otobe 1962, and ending with the. Toth 


day 
date 


clared, 


of India in the: Ministry 
~ No. 


1968, 


_ the period beginning: with . the: 8rd 
December, 1971, and ending 


date 


of January, 1968, that is to say, the 
on which the said Emergency was de- 
by notification of the Government 
of Home Affairs, 
G.S.R. 98, dated the -10th January, 
to have come to an end;. 
(ii) on the 8rd day of December, 1971, 
day -of 
with, such 


as the Central Government may, by 


` notification in the Official Gazette, ` declare 


to be the date on which the said emergency 


shall 


come to an end;’. 
8.. 


tion 8 of. the bre Act, in clause {a), 


for the words a 
Rules, 1962;” “the words and 


figures “Defence of India 
figures “De- 


fence of India Rules, 1962, or under Rule 


119 
_ shall- 


tion 


0), 


bf the Defence af India Rules, 1971;” 
be substituted. 


4. - Amendment of Section 8.—In Sec- 
8 of thé ptincipal Act, to sub-section 
the following proviso shall be added, 


namely:— 


be p 


“Provided that different Schemes shall 
ut into operation in relation to different 


periods of emergency.”. 


avoidance of doubts, it is hore’ declared 


that 


Injuries 
1968, 


ect 
e 


the 


ing. with .the 10th day of January, 


shall 


5. Removal of doubts.— For the 
„every Scheme made under the Personal 
(Compensation Insurance) Act, 
providing for compensation in rəs- 

sonal injuries sustained during 
beginning with 
1962, and end- 
1968, 


continue to be in force and every per- 


o persu 
period of emergency 
26th day of October, 


son entitled to compensation under the sgid 
Scheme shall continue to receive such com- 
pensation in accordance with the provisions 
of such Scheme. . 
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THE MANIPUR (MILL AREAS) 
DISTRICT COUNCILS ACT, 1971 
[Act No. 76 of 1971]° 
.An Act to provide for the establish- 
ment of District Councils in the Hill Areas 
in the Union territory of Manipur. 
BE it enacted by Parliament in the 
Twenty-second Year of the Republic 
India as follows:— l 
CHAPTER Ï 
-PRÉLIMINARY 
Y. Short title and extent—{1) This 


` Act may be called THE MANIPUR (HILL 


T DISTRICT COUNCILS ACT, 


71. 

(2) It extends to the whole of the 
Union territory of Manipur. 5 as 

2. Definitions — In this Act, urless 
the context otherwise requires,— 

(a) “Administrator” means the adménis- 
trator of the Union territory of Manipůr ap- 
pointed under Art. 289 of the Constitution; 

(b) “autonomous district”. means an 
district referred to in sub-sec- 
tion (1) of Section 8;. - 


(c) “building” includes a house, put-. 


house, stable, latrine, urinal, shed, hut, wall 
(other than bound wall) and.any cther 
structure (whether of masonry, bricks, wood, 
mud or ether material) but does not in- 


_ clude any portable or temporary shelter, 


constituency” means a District 

Council constituency. provided by ceder 
made under Section 5 for the purpose of 
elections to the District Council; , 
(e) “Deputy . Commissioner”, in zela- 
tion to any District Council, means the offi- 
cer appointed as such by the Adminttra- 


tor, by -notification in the Official Gazette, 


to perform the fimctions of the Deputy 
Commissioner under this Act in the cuto- 
nomous district for which such District 
Council has been constituted; - 

f} “Hill Areas” means the Hill Areas 


‘ determined by the President -by 


any aoti- 
fication issued under _ sub-section 0) of 
Section 52 of the Government of Union 


Territories Act, 1963 (20 of 1968) and in. 


force immediately before. the 
ment of this Act; 


*Act published in Gaz. of India, 28- 
12-1971, Pt. IL S. 1, Ext. 


commence- 
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g) “Hill Aréas Committee” means the 
Standing Committee referred to in Section 
52: of the Government of Union Territories 
Act, 1963 (20 of 1963); . 

(h) “market” includes any place where 
persons assemble for the sale of, or for the 
pumpese of exposing for sale cf, meat, fish, 

it, vegetables, animals intended for hu- 
man food or any other articles of human 
food whatsoever with or`without the con- 
sent of the owner of such place notwith- 
standing that .there may be no common 
regulation for the concourse of buyers and 
sellers and whether or not. any control is 
exercised over the business of. or the per- 
sons frequenting, the market by the owner 
of the place or by any other persons; 

(i) “member” means a member of a 
District. Council constituted under this Act; 

(j) “Official Gazette” means the Ga- 
zette of the Union territory of Manipur; 

(k) “person” does not includes a body 
of persons; ` ; 

(l) “prescribed” means prescribed by 
rules made under this Act; 

(m) “Scheduled Tribes” has the same 
meaning: assigned to it in clause (25) of 
Article 866 of the Constitution; _ 

(na) “vehicle” includes a carriage, cart, 

d-cart, bicycle, tricycle and every wheel- 
ed conveyance which is used or is capable 
of being used on a street but does not in- 
clude a mechanically propelled vehicle. 

= CHAPTER II 
CONSTITUTION OF DISTRICT 
COUNCILS 


3. Division of Hill Areas into autono- 
mous districts—— (1) As soon as may be 
after the commencement of this Act, the 
Administrator. shall cause all the Hill Areas 
to be divided into not mcre than six auto- 
nonious districts. 


(2) The Administrator may. by order 
notified in the Official Gazette,— j 

(a) declare that any area in any auto- 
nomous district which is, or is intended to 
be, included within the limits of any muni- 
cipality, cantonment or town committee 
shall cease to be a part of such autonom- 
ous district; $ - 

(b) increase the area of any autonom- 


ct; 

_ (c) diminish the area 
ous district; 

__ (d) unite two or more autonomous dis- 
tricts or parts thereof so as to form one 
autonomous district; 

(e) define the boundaries of any auto- 
sae oe i 
ter the name of any autonomous 
district: r 


(3) No order under sub-section (2) 
shall be made by the Administrator except 
aa consultation with the Hill Areas Com- 
mittee. Pel 

(4) Any order made by thə Adminis- 
trator - under sub-section (2) may contain 
such incidental and consequential provi- 
sions as appear to the Administrator to be 


of any autonom- 


” i $ 


i 
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necessary for giving eifect to the provisicns 
of the order. | ` . 

_4, Constitution of District Councils 
and their composition.— W For each auto- 
nomous district there _ shall be a District 
Council as from: such date as the Adminis- 
- trator may, by -notification in the Official 
- Gazette, appcinti in this behalf f 

2) The total number of seats in- the 
District Council: to be by _perscns 
chosen by direct election on the basis of 
adult suffrage from_ territorial constituencies 
shall be not more than eighteen. i 

(8) The Administrator may _ nominate 
not more than two persons, not being per- 
sons ‘in the service of Government, to 
members of any District Council. ` ` 

5. Delimitation of constituencies. 
The Administrator shall, by order, deter- 

: .. (a) the constituencies (which shall be 
single member constituencies) into which 
an autonomous ‘district sha be divided 
for the purpose jof election of members to 
the District Council of that district; and 
(b) the extent of each constituency. 


6. -Power to alter or amend delimita-- 


tion orders—— The Administrator may, frem 
time to time, by; order, -alter-or amend. any 
order made under Section ‘ 

7. Qualifications for. membership.— 
A person ‘shall not be qualified to be cho- 
sen as a member of a District Council of 
any autonomous: district unless he is an 
elector for any District Council constituen= 
in that autonomous district. f 

8. Disqualifications for | membership. 
—(I) A person shall be disqualified for be- 
ing chosen as a member of a District Coun- 
cil if he is for the time being disgualhat 
for being chosen as a member of either 
House of Parliament or holds any office of 
profit under any! District Council. 

(2) For the -purposes of this section, a 
person shall not’ be deemed to hold. an 
office of profit. under a District Council 
by reason only that he is a’member thereof. 

9. Electors on electoral rolls.— . (1) 
The persons entitled to vote at-elections of 
members of à District Council shall be the 
persons entitled, by virtue of the provisions 
of the Constitution and the -Reperesenta- 
tion of the People Act, 1950 (48 of 1956), 
to be registerad ; as- voters at: elections to 
the House of the People. : 

(2) So much of the. electoral roll for 
any parliamentary _ constituency’ - for the 
time being in force as relates to the areas. 
comprised within’ a constituency formed 
under Section 5 shall be deemed to be tke 
electoral roll for ;that constituency for. the 
purposes of this Act. . oe, 

_ 10. Right te vote— Ae Every per- 
son whose name is, for the. time being, 
entered in the electoral roll of a constitu- 
ency shall, be entitled -to vote at- the elec- 
tion of a member of the District Council 


from that ‘constituency. -- 


- ever date is later; 
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(2) Every person shall -give one vote 
and no more to any one candidate at an 
election. i . 

_ IL- Election of members— Election 
of members of a District Council shall be 
held in accordance with the rules made 
under Section 21 on such date or dates. as 
the Administrator may, by notification in 
the Official Gazette, direct: 
_ Provided that. a casual vacancy shall 
filled as soon as may be after the occur- 
rence of the vacancy: 3 . 
Provided further that no. election shall 
be held to fill up a causal vacancy occur- 
ring within four months prior to the hold- 
ing of a general election under this section. 
, 12. Notification of results of elec- 
. Hons— The names o: persons elected 
or nominated to be members of a District 
Council: shall be published by the Adminis- 
trator in the Official Gazette. 
13. Term of ‘office of members.— (1) 
Save as otherwise provided in this section, 
the term of office of a member shall be 
five years and shall. commence from the 
date of the notification of his election or 
nomination under Section 12 or from the 
date on which the vacancy in which he is 
elected or nominated has occurred, which- 


_ Provided that the Administrator may, 
when satisfied that it'is necessary. in order 
to avoid administrative difficulty, ` extend 
thie, temni of office - of a the members by 
such period not exceeding one year as he 
thinks fit. ae 


(2) The term of office of a member 
elected to -fill a casual vacancy shall com- 
mence from thé date of the notification of 
his election and shall continue so long only 
as the member in whose place he is elect- 
-ed would have been entitled to hold office 
if the vacancy had not occurred, ~~ i l 

14. Disputes .as to elections—(1) No 
election of a member shall be called in 
question except by an election petition -pre- 
sented to the court of the District Judge ` 
. having jurisdiction in the area in which the 
constituency concerned jis situated, within 
thirty days from the date of the notification . 
of the result of the election under. S. 12. - 

(2) An eléction petition calling in 
question any such election may be present- 
ed on one or, more of the grounds specified 
in S. 16 by any candidate at such election 
or by any elector of the constituency. 
-. (8) A petitioner shall join as respon- 
dents to his petition all the candidates. at 

. election. . 
6 An election petition— Bo 

-. _ (a) shall contain a concise statement 
ae material facts on which the petitioner 
relies; as 
_ (b) shall, .with sufficient particulars,- set 
forth the ground or grounds on. which the 
election is called in question; and 

(c) shall be signed by the petitioner 
and verified in the manner laid down in the 
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Code of Civil Procedure, 1908 ( of 1908) 
For the verification of pleadings. f 


15. Relief that may be claimed by 
petitioner.— A petitioner may, in addition 
to claiming a declaration that the dection 
of all or any of the returned carididates is 
void, claim `a further declaration that he 
himself or’ any other candidate has been 
duly elected. 

16. Grounds on which an election may 
be called in question.— The electior of a 
returned candidate may be called in ques- 
tion on any one or more of the following 
grounds, namely:— 

(a) that on the date of his election the 
returned candidate was not qualified to be 
elected, or he was disqualified for being 
elected, as a member under this Act; or 

(b) that the nomination paper cf any 
candidate at the election has been impro- 
perly rejected; or . 

(c) that the result 
. been materially affected by the improper 
acceptance -of a nomination paper er by 
the improper acceptance or. refusal of a 
-vote or by any other cause. 

Procedure to be followed by the 
District Judge.— The procedure provided 
in the Code of Civil Procedure, 190& (5 of 
1908) in regard to suits shall be fcllowed 
. by the court of the District Judge, as far 
as it can be made applicable, in tke trial 
and disposal of an election petition under 
this Act. . 
+18. Decision of the District Jidge.— 
- (1) At the conclusion of the trial of an 
election petition, the court of the District 
fudge shall make an order— 

(a) dismissing the election petiticn; 

eclaring the election of all or 
of the returned candidates to be vo-d; 

(c) declaring the election of all or 
of the returned candidates: to be vo:d 
the petitioner or any other candidste to 
have been duly elected. ; 

(2) If any person who has filel an 
election petition ‘has, in addition to callin 
in question the election of the return 
candidate, claimed a declaration thet he 

imself or any other candidate has 
duly elected and the court of the 
Judge is of opinion— 

(a) that in fact the petitioner or such 
other candidate received a majority œ the 
valid votes; or ; 

(b) that but for the votes obtaired by 


District 


the returned candidate, the petitioner or 
such other candidate would have obtained 


a majority of the valid votes 
the court of the District Judge shall, after 
declaring the election of the returned can- 
didate to be void, declare the petiticner or 
such other candidate, as the case may be 
to have been duly elected, 

19. Procedure in case of equality of 
votes,— If during the trial of an dection 
petition it appears that there is equality of 
yotes between any candidates at the elec- 
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tion and that the addition of a vote would 
entitle any of those candidates to be de- 
clared: elected, then, the court of the Dis- 


trict Judge shall decide between them by 


lot and posed as if the one on whom 
tho- lot ‘had received an additional 
vote. 

20. Finality of decisions —~ (1) An 


order of the court of the District Judge on 
an election petition shall be final and con- 
clusive. 

_ (2) An election of a member not called 
in question in accordance with the fore- 
going provisions shall be deemed to be a 


good and valid election, ` 
21. Power to make rules regulating 
the election of members—~ The Adminis- 


trator may make rules to regulate all or 
any of the following matters for the pur- 
por of the holding of elections of mem- 
ers under this Act, namely:— 

(a) the manner of the splitting up of 
electoral -rolls for’ parliamentary constitu- 
encies into parts for the purpose of consti-.. 
tuting one or more of such parts into elec- 
toral roll for a constituency; and the officer 
or authority by whom such splitting up is 
to be carried out; . 

i the drawing up of the programme 
of election; 

(c) the appointment of returning offi- 
corr: presiding and polling officers for elec- 

on; : 

_(& the nomination of candidates and 
the scrutiny of such nomination; 

(e) the deposits to be mzde by- candi- 
dates and the time and manner of making 
such deposits; : ; 

; the withdrawal of candidatures; 

_(g) the appointment of agents of can- 
didates; - i 

(h) the time and manner of holding 
elections; 

(i) the general procedure at the elec- 
tions including the time, place and hours 
of Ey and the method by which votes 
shall be cast; 

(i) the fee to be paid on an election 
petition; 

my other matter relating to elec- 
tions or election disputes in respect “of 
which the Administrator deems it neces- 
sary to make rules under this section or in 
respect of which this Act makes no provi- 
sion or makes insufficient provision and 
provision is, in the opinion of the Adminis~ 
trator, necessary. 

- 22. Yncorporation of District Coun- 
cils— Each District Council shall be a 
body corporate by the name respectively - of 
“the District Council of (ame of auto- 
nomous district)” and shall have yonn 
succession and a common seal with power 
to acquire, hold and dispose . of property 
and to contract and may by the said name 
sue and be sued, 


28. Chairman and Vice-Chairman. 
1) A_ District Council shall, as soon as may 
‘be, choose two members to ba respectively 
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Chairman and. Vice-Chairman thereof and, 
so often as the office of Chairman or .Vice- 
Chairman becomes; vacant, the Council 
shall choose another membér to be Chair- 
man. or Vice-Chairman, as the case may be: 

Provided that the Administrator may 
nominate the first Chairman who shall hold 
office for a period inot exceeding one year. 

(2) If a resolution -for the removal of 
an elected Chairman is passed by not. less 
than two-thirds of :the total membership 
of the Council at a meeting convened in 
accordance with the provisions of sub-sec- 


tion (3), such resolution. shall have the effect - 


of removing thé Chairman from his office 
as from the date on which the resolution 
is so passed and if jsuch resolution is passed 
by less than two-thirds but not less than 
_ one-half of. the total membership of the 
Council, the Administrator may, by, order 


. in writing, remove, for reasons to be re-. 


corded, the Chairman from. his office as 


from such date’ as may “be specified in the . 


order: : ; 

Provided that no such resolution shall 
be brought within ‘one year from the date 
of election of thei Chairman: , 

_ Provided further that if the resolution 
is not passed by not less than two-thirds of 
the total membership of the .Council, no 
` other resolution for the . removal of the 

airman shall be allowed to be consider- 
ed within one year|from the date on which 
such resolution was considered. : . 

(8) A notice in! writing of the intention 
to move a resolution referred to in sub-s. (2) 
signed by not less than one-third of 
the total membership of the Council to- 
gether with.a copy: of the proposed resolu- 
tion shall. be delivered to the Deputy Com- 
missioner in accordance with the rules 
made by the Deputy Commissioner in this 
behalf and the -Deputy Commissioner shall, 
after giving not less than fifteen days’ 
notice thereon, convene for consideration 
the resolution a meeting of the Council to 
be held in the office of the Council on a 
date not later than thirty days from the 
date on which the notice was delivered 
to him and he shall preside over the meet- 
: ae 


. (4) The Chairman of - the Council 
shall be a whole-time functiona 
be entitled to such! salary or allowances as 
may be fixed by the Administrator. . 

. 24.. Oath or affirmation by. members, 
~—Fvery member shall, before taking, his 
seat, make and subscribe at a meeting. of 
the District Council, an oath or affirmation 
in the prescribed form. a 

- 95. Vacation of seats.— (1) No per- 
son shall be a member both of the Legis- 
lative Assembly of ‘the Union territory of 
Manipur and of a, District Council and if 
a person is chosen'a member both of the 
. Legislative Assembly and of a District 
Council, then, at the expiration of fourteen 
days from, the daté of publication in the 
Official Gazette that he has been so chosen, 
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. Administrator. 


and shal- 


AL R. 


that person’s seat in the District Council 
shall become vacant unless he has previ- 


cusly resigned his 
Assembly. : : l 
R If a member— pa 
a) becomes -subject to any of the dis- - 
cualifications mentioned in Section 8;-or 
) resi his seat- by writing under 
kis hand addressed to the Chairman of the 
District Council, 
bis seat shall thereupon become vacant. 
(8) If during the six successive months 
a member is, without the permission of the 
District Council,. absent from all meetings 
thereof, the Council. may declare his seat 
vacant: a ; 
(4) I£ any question arises as to whe- : 


seat in the Legislative 


" ther a mémber has become subject to any 


of the disqualifications mentioned in Sec- 
ton 8, it shall be referred to the District 
Jadge having jurisdiction in the area ` in 
which. the constituency concerned is situat- 
ed and his decision shall be final. 

26. Allowances of members—~ Sub- - 
ject to the provisions of sub-section (4) of 
Section 23, every member shall be entitled 
to receive such allowances as may be deter- 
mined by the Administrator. - 

27. Liability of- members.— Every 
person shall be Hable for the loss, waste 
or aanp panon of any money or other 
property belonging to a District Council, 
if such loss, waste or misappropriation is 


-a direct consequence of his neglect or mis- 


conduct while a member of the District - 
Council and. a suit for compensation may 
be instituted against him by the Council - 
with the previous sanction of the Deputy 
Commissioner or by the Deputy Commis- 
stoner wi e previous sanction of the 


-28. Members: to be deemed to be 
public servants.— Every member shall be 
deemed to be a public servant within the 
meaning of Section 21 of the Indian Penak 
Code (45 of 1860). . : 

- CHAPTER III am 

- Functions of District Councils 
- 29. Functions of District Councils.—a 
CY Subject to- such exceptions and condi- | 
tions as the Administrator may make’ and 
impose, the following matters shall be under 
the control and administration of a District 
Council, namely:— ~ i 

(i). the’ maintenance and management of 
sach property, moveable or ‘immovable, 
aad institutions as may be transferred to 


‘that Council by the Administrator; 


(ii) the - construction, repair and main- 

tenance of such of the roads, bridges, chan- 
rels- and buildings as may be transferred 
te that Council by the Administrator; 
: (iii) the establishment, . maintenance 
aad management of primary schools and 
the construction and repair of all buildings 
connected. with these institutions and insti- 
tution of scholarships: 

Gv) the establishment, ` maintenance. 
aod management. of dispensaries; 


Y 


àl 
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(v) the establishment and maintenance 
of cattle pounds including such function: 
under the Cattle Trespass Act, 1871 (1 o= 
1871) as may be transferred to that Coun- 
il by the Administrator; 

(vi) the establishment, maintenance 
and management of markets and fais anc 
the construction, repair and maintenance o= 
all buildings connected: therewith; 

(vii) the supply, storage and preventior 
from pollution of water for drinking, cook- 
ing and bathing purposes; : 

(viii) the -construction, repair and main- 
tenance of embankments and the supply. 
storage and control of water for agzicultu- 


ral purposes; S 
a (x) the preservation and _reclematior 
of sdl : 


(z) the preservation, protection aad im- 
provement of live-stock and prevention ož 
animal diseases; : 

(a public health: and sanitation; 

(xii) the management of such ferries ar 


. may be entrusted to the charge ef tha-_ 
Council by the A 


\dministrator; 

(xiii) the initiation, inspection and con- 
trol of relief works; E 
. (xiv) the allotment, occupation or use. 
or the setting apart of land, other thar 
land acquired for any public purpose or 
land wich is a teserved forest, foz a 
purpose of agriculture or grazing cr for 
Fesidential or other non-agricultural purpo- 
ses or for any other. purposes likely =o pro- 
mote the interests of the inhabitants of any 
village or town situated within the auto- 
nomous district for which ‘that council ic 
constituted; x , 

(xv) the management of any forest not 
being a reserved forest; 

(xvi) the Sy ina of the practice of 
Thum or other form of shifting cultivation: 


ani a 

(xvii) any other matter which the Ad- 
ministrator may, in. consultation with the 
Hill Areas Committee, entrust.to the , Dis- 
trict Council in the field of agriculture, ani- 
mal husbandry, community develapment 
social and tribal welfare, village: panning 
or any other matter referred to in 3ectior. 
52 of the Government of Union Territories 
‘Act, 1963 (20 of 1968). 

(2) It shall be competent for a Dis- 
trict Council to recommend to`the Gov- 
ernment of the Union territory of Manipir 
legislation relating to the followmg matters 
in so far as they concern members of the 
Scheduled Tribes, namely— 

(a) apro nait or succession of Dhiefs; 

(b) inheritance of property; - 

c) marriage.and divorce; and 

(d) social customs. 

CHAPTER IV 

PROCEDURE AND STAFF CF . 

DISTRICT COUNCILS 3 

80.. Conduct of business—~ A Distric 
Council shall conduct its business in suck 
manner and in accordance with such pro- 
cedure as may be prescribed. l f 
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81. Committees— A District Council 
may, from time to time, appoint out of its 
own -body such and so many committees 
for the efficient discharge of its duties ag 
may be necessary. . ae 

32. Officers and staff.— (I) For every 
District Council there shall be a Chief Exe- 


cutive Officer, who shall be appointed by 


the Administrator. 

(2) If a, resolution’ for removal of the 
Chief Executive Officer is passed at a meet- 
the District Council Ey a majority 
of not less than two-thirds the total 
membership of the Council, the Administra- 
tor shall remove him forthwith. . 

(8) The District Council shall appoint 
such officers and staff as may be necessary 
for the proper. and efficient execution of its 
duties ard make regulations for their con- 
ditions o? service, © _ 

(4) The power of appointing officers 
and staff (whether tempo or permanent) 
shall be exercised ‘in accordance with the 
rules framed for the purpose by the Ad- 
ministrater, ` 

(5) The ‘ conditions of service sopla 

is a0 

pointment to a post under a District Coun- 
cil shall not be varied to his disadvantage 
except with thə previous approval of the 
Administrator. ` A 
(6) Every officer or- member. of staff 


. of a District Council: shall be deemed to be 


a public servant within. the meaning of 
Section 21 of the Indian Penal Code (45 


of 1860). i 
CHAPTER V 


FINANCE OF DISTRICT COUNCILS 
AND VESTING OF PROPERTY : 


83. Powers of taxation— Notwith- 
standing anything to` the contrary contain- 
ed in any other law for the Eme being in 
force, a District Council shall have the 
power to levy all or any of the following 
taxes within the autonomous district for 
which the Council is canstituted, that is to 
say— 

` (a) taxes on professions, 
ings and employments; 

) taxes on animals, 


trades, call- 


vehicles (other 


‘than ‘mechanically propelled vehicles) and 


boats; a ; 

(c) taxes on entry of goods into a 
market for sale therein and folls on pas- 
sengers and goods carried in ferries; 

(d) taxes for the maintenance of. 
schools, dispensaries or roads; and 
_. (e) any other tax falling under List IT 
of the Seventh Schedule to the Constitution 
which the Legislature of the Union territory 
of Manipur may, by law, empower the 
District Council to levy. 

84. L of fees —A District. Council 
may fix and levy >. i 

(a) school fees; and . - ; 

(b) fees for the use of, or benefits de- 
rived from, any of the works done or ser- 
vices rendered under Section 29. . 


17 
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_. 85. Procedure for imposing  taxes.— 
(1) A District Council may resolve at a 
meeting specially- convened for the purpose 
to propose the imposition of any of the 
taxes mentioned in, Section 38. 

(2) When a resolution has been passed, 
the Council shall publish a notice in the 
Official Gazette and also in the prescribed 
manner, defining the class of _ persons or 
description of property ‘proposed to be tax- 

the amount or rate of tax to be impos- 


ed and the system ` of- assessment to be. 


adopted. a is 
- (8) Any -person; directly or indirectly 
affected by the proposed tax and objecting 
to it, may, within , thirty days from _ the 
publication of the notice, send his objec- 
tions. in writing to the Council. and the 
Council shall, at.a specially convened’ meet- 
ing take all such objections into conside- 
> ration ot : 
í (4)-If no objection is sent within the 
said period of thirty days or if the objec- 
ticns received are. deemed insufficient, the 
Council may submit its proposals to the 
Administrator with ‘the objections, if any, 
and its decision thereon.  . 

(5) The Administrator may then sanc- 

tion the proposals ‘or refuse to sanction 
them or return them to the Council for 
- further consideration. 

(6) When the proposal in-‘respect of a 
tax has been sanctionéd, the Administrator 
shall notify its imposition in the Official 
Gazette and s ecity, a date not later than 
three months from ithe date of notification 
on which the tax shall come into force. . 


86. Abolition or reduction of: taxes.— 
The Administrator may, by notification in 
the Offcial Gazette! and a District Council 
may with the previous approval of the Ad- 
ministrator by a résolution passed at’ a 


meeting specially convened for the purpose . 


abolish or reduce 
Section 38 

87. Recovery of taxes and fees.—All 
arrears of taxes and fees levied under this 
Act may be recovered under the law for 
the time being in force for the recovery of 
ublic dues as if such arrears were public 
ues. <i 

88. Assessment and 
taxes and fees— A’ District Council may, 
by notification in. the Official Gazette, de- 
termine the person ‘by whom any tax or 
fee shall be assessed and collected and 
make es for the assessment and collec- 
tion of such tax or|fee and direct in what 
manner persons employed in the assessment 
or collection shall be remunerated. , 


89. Appeals——i (1) In matters con- 
nected with the assessment and collection 
of any tax or fee levied under this Act, and 
appeal shall lie from the order of any per- 
son authorised to make assessment or col- 
lections to such petson as the Administra- 
tor.may appoint or designate for the pur- 
pose. 


any tax imposed under 


| Manipur (Hill Areas) District Councils Act, 1972 


_ shall 


collection of 


A. L RB 


@) An appest under ge 
e presented within thirty days from 
the date of the order. w 

(8) The order passed on the appeal 
be final. 
40. Instalments. of taxes and fees.—A 
District Council may, by notification in the 
Offcial Gazette and with the previous ap- 
proval of the Deputy Commissioner, pres- 
cribe by what instalments and at what 
times any tax or fee shall be payable, 


. _41. Power to exempt from_taxation— 
A District Council may, with the previous 


-approval of the Administrator, by notifica- 


tion in the Official Gazette rémit or re- 
duce any tax or fee or exempt any: persons 
oz class of persons ‘or any description off 
property, wholly or in part, from liability 
to any tax or fee and cancel any such re- 
mission, reduction or ‘exemption. Eg 

42. Recoveries of moneys . claimable 
by the Council.— (1) Save as provided by 
Section 87, all moneys claimable by a Dis- 
trict Council may be recovered on .an appli- 
cation to a Magistrate having jurisdiction’ in 
the area where the person from whom the 


` money is claimable may, for the time being 


be resident, by the distress and sale of any 
movable property or by the attachment and 
sele of any immovable property, within the 
limits of his jurisdiction belonging to such 
person and the cost of such proceedings 

be recoverable in the same manner as 
the said moneys. oar ; 

(2) An application for recovery of 
money shall be in writing and shall be sign 

by an officer authorised in this behalf by 
order of the Chairman of the Council. 

43. Council Fund.— (1) All moneys 
received by or on behalf of a District Coun- 
cil under the provisions- of this Act or an 
other law for the time being in force sh 
be. credited to a fund which shall be called 
tke “Council Fund” and ‘it shall be held by 
tke District Council in-trust’ for the purposes 
of this Act. : ae: - 
. (2) All expenditure of the Council shall 
be defrayed out of the Council Fund. ‘ 

(8) The Administrator may make rules 
for the management of the Council Fund 
and for the procedure to be followed in res- 
pect of payment of money into the said 
Find, the withdrawal of moneys therefrom, 
the custody of moneys therein and any other 
mätter connected with or ancillary to the 
matters aforesaid. : 

(4) The accounts of a District Council 
Ts kept in such form as may be pres- 
cri r . x . + 


(5) The accounts of a District Council 
skall be audited in such manner as may be 
prescribed. 

44, Property vested in District Coun- 
cil— Subject to any order of the Adminis- 
trater, all property of the nature specified 
below and situated in the autonomous dis- 
trict shall vest in and -belong to the District 
Council for which it is constituted and shall, 
with all other property which may become 


1971 


vested in the Council, be under its diree- 
tion, management and control and shall te 
held and applied: for the purposes of ths 


ct-— 

(a) all public buildings, constructed. ar ` 
maintained out of the Council Fund; 
l (b) all public roads which have been 
- constructed or are maintained out of te` 
Council Fund and the stores . and other 
materials thereof and also all trees, ere>- 
tions, materials, implements and things pro- 
vided for such roads; , 

(c) all land or other property transfer- 
red to the District ‘Council by the Adminis- 
trator or by gift, sale or otherwise for pus- 
lic purposes. ; 

45. Budget— (1) A District Counzil 
shall, on or before a prescribed day in each 
year submit to the Administrator an esi- 
mate of the income and. expenditure of te 
Council for the next financial year in suzh 
form as may be ‘prescribed. >- 

(2) The Administrator may, on or te- 
fore a prescribed day, return the estimate of 
the Council with or without modifications. 

(3) When a_ budget is returned . w-th 
modifications under sub-section, (2); the 
Council shall consider the proposed mod*fi- 
cations, take a decision thereon and report 
the same to the Administrator. 

(4) The budget estimate finally adopt- 

. ed by the Council shall be the budget of 
the District Council. . , 

(5) Any subsequent alteration in the 
budget or. reappropriation or transfer .of pro- 
vision within the estimate shall.. be mede 
with the approval of the Administrator. 


CHAPTER VI‘ 
.CONTROL 
_ 46, Control.— (1) It shall be the daty 
of the Chairman of a District Council to 
furnish to the Deputy Commissioner a copy 
of the proceedings of the meetings of ż:he 
Council and such other information as the 
Deputy Commissioner may require. 

(2) The Deputy Commissioner shall - 
have the Padi’ to give to any Distict 
Council such directions as he may, con- 
sider necessary in respect cf subjects, cvrri~ 
cula, text books and standards of teacking 


in schools vested wholly’ or ey in the 
Council and in schools whol or partly 
maintained by grants payable from the 


Council Fund and the Council shall comply . 


such directions. 
(8) The Deputy Commissioner may, by 
order, and for reasons to be recorded, 3us- 
pend the execufion of any resolution or 
order of any District Couricil or prohibit the 
doing of any act which is aboutto be done, 
or is being done, in pursuance of or urder 
cover of any provision. of the law relating 
to the constitution or functions of the Dis- 
trict Council, if, in his opinion, the reglu- 
tion, order or act-is in excess of the powers 
‘conferred by law or the execution of the 
resolution or order or the doing of the act 
is likely to lead to a breach of the peace, or 


with 
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to cause annoyance or injury to’ the public 
or to any class or body of persons: 

__. Provided that the Council may, within 
fifteen days of the date of the order*of the 
Dzputy Commissioner offer such explanation 
as it deems fit in relation to the execution 
of the résolution or order which has been 
el erase or the doing of the act has been 
prohibited. ` 

(4) When the Deputy Commissioner 
makes any order as aforesaid, he shall forth- 
with send a copy oit to the Administrator 
with a statement of the reasons for making 
it and forward in due course to the Adminis- 
trator the explanation,.if any, offered by the 
Council and the Administrator may, there- 
= confirm, modify or rescind the order 
oZ the Deputy Commissioner. 2 
_. 4%, Supersession of the District Coun- 
c1.— (1) If, on receipt of a report from the 
Ieputy Commissioner or otherwise, the Ad- 
ministrator is of opinion that— . 

~ (a) any District Council is not compe- 
tent to perform, or persistently makes de- 
fault in the performance of, the duties im- 
posed on it by or under this Act or any 
other law; or l 

(b) any- District Council | exceeds or 

abuses its powers; or ` : 

` (c) the financial position and credit 
position ‘of any District Council is seriously 
toreatened; -cr ` : 

(d) a ‘situation has arisen in which the 
edministration of any District Council can- 
rot be carried on in accordance with the . 
provisions of this Act, 
the Administrator may, by an order pub- 
Kshed, together with a statement of reasons 
therefor, in the Official Gazette, supersede 
such Council for such period, not exceed- 
ing one year, as may: be specified in the 
erder: 

Provided that before making an order 
of supersession as aforesaid under clause (a) 
or clause (b) or clause (ec), reasonable op- 
portunity shall be given to such Council to 
show cause why such order of supersession 
should not be made: 

Provided ‘further that the period of 
supersession may be extended for any: fur- 
ther period or periods not exceeding six 
months at. time in consultation with the 
Hill Areas. Committee, : 

(2) When any District Council is 
Z3uperseded by an order under  sub-sec- 
tion (1),— . 

(a) all the members of the Council (in- 
cluding the Chairman and Vice-Chairman 
thereof) shall, on such date as may be 
specified in the order, vacate their offices 
as such members without prefudice to their 
eligibility fcr, election or nomination under 
clause (d). 

(b) during the period of supersession of 
the Council, all powers and duties confer- 
red and imposed upon the Council by or 
under this Act or any other law shall be 
exercised and performed by such officer or 


ee 


' Central Government; 


i k Section 3 shall have 
sec. 


i 
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authority as the Administrator may appoint: 


in this behalf 

(c) all 
shall, until it is reconstituted vest in the 

(d) before the expiry: of the period of 
supersession,. election or nomination, as the 
case may be, lof members to the Council 
shall be held or: made for the purpose of re- 
constituting the | Council. DAE . 

48. Effect | of certain provisions during 
the period ‘when the ExIl Areas Committee 
is not functicning.— Where at any time, 
consequent on ‘the dissolution of the Legis- 
lative Assembly! of the Union - territory of 
Manipur, the Hill Areas Committee_is,.not 
functioning, then, Cues ae period when 
such Committee; is not ctioning,— 
effect as if sub- 

thereof [had been oniitted;- 

ii) clause (xvii) of Section 29 and the 
second proviso to sub-section (1) of Sec. 47 
have effect as if the words “in -consultation 
with .the Hill Areas Committee”. had been 
omitted therefrom. S : ae 

pda 
CHAPTER VII... Y 
- OFFENCES AND PENALTIES.. 
49. Penalty for obstraction— If an 


' person wilfully obstructs a District Counc 


or any .officer or servant’ of a District Coun- 
cil or any’ person authorised by the District 
Council in the exercise of its powers, he shall 
be punishable with fine which may extend 


- to fifty rupees. | 


50. Penalty. for entering into any con- 
tract with the Council— If any member, 
officer or other | employee ofa ‘District 
Council enters into any contract with’ the 
Council, he shall be deemed to have com- 
mitted an offence under Section “168 of. the 
Indian Penal Code (45 of 1860). 


CHAPTER VIU- : 
RULES AND BYE-LAWS - 

. 5L Power of Administrator to make 
rules.— (1) Without prejudice to the power 
tọ make rules under any other provision of 
this Act,- the Administrator may, -aft 
vious publication, make, by notification in 
the Official Gazette, rules for the purpose of 
carrying out the ‘provisions of this. Act. | | 

(2) In particular and -without ‘prejudice 
to T generality- of the foregoing power, 
su : 


es may— ` ae 
(i) regulate the conduct of business of 


a District Council; = 

(ii) prescribe; the forms in which the 
budget estimate is to. be prepared and the 
dates for the various stages of its comple- 


(i) detérmine the language in which 
the business. of a District Council will be 
transacted; : : oe of 

(iv) regulate ‘the powers of a District 


il to transfer property; - 


(v) regulate the ` powers of a District - 
Counc 


-to contract and do other things 


property -vested in the Council . 
-of a District Council; - 


l (2) A bye-law made under” 
tion (1) shall 


er pre. A 


A LR 


necessary: for the purposes ofits constitution 
and the mode of -executing contracts; . 


(vi) regulate the employment,. payment. 


suspension and removal of officers and s 
(vii) protect the terms and 
of service of Government servants 
red to a District Council; |` x 
- (viii) prescribe the forms for statements, 
registers, estimates and_ accounts of a Dis- 
trict Council and regulate the keeping, 
checking and 
-_ (ix) prescribe the authority by whom 
and the manner in which the accounts of a 
District Council shali be audited; and . 
(x) provide for any other -matter for 
Mn rules have to be made ` under this 
Act. i é i 


er= 


< 52 Power to make byelaws.— (1) 
Subject’ to’-the provisions of this Act and of 
the rules made thereunder, a District Coun- 
cil may make bye-laws to provide for all ‘or 
any of the following matters in the autono- 
mous district for which it is constituted or in 
any part thereof, namely—- He 

(a) the maintenance and management 


of schools. and’ grants of stipends and 
scholarships; Py" as K i 
` (b) control and administration ‘of dis- 


`, pensaries, their construction and repairs, the 


supply of medicines and the measures to be 
en during the prevalence of diseases; 

(c) the protection from pollution of 
su » Springs, well or parts of rivers; 
streams, channels or water courses as are 
set aport for drinking or- culinary ‘purposes; 


for earrying out all or any of thé provisions 
of this Act and the rules made thereunder. 
sub-sec- 
not have effect until it has 
been confirmed by 
published in such manner as he-may direct. 
` (8) The + Administrator, in confirming 
a bye-law, may e any change therein 
which appears to him to þe necessary. ` 
53. Penalty for infringement `of rules 
or_bye-laws— (1) In making any rule, the 
dministrator, and in making any. bye-law, 


a District Council, ma direct that the 
breach of the same s be punishable with 
fine which may extend to one’ hundred 


rupees and in -the case. of a continuing © 


breach with a further fine which may ex- 
tend: to ten rupees ‘of every . day during 
which breach is -continued after the offender 
has been convicted of such breach, 
_ (2) In default of. payment of any fine, 
the defauiter shall be punishable with im- 
risonment for a -term which may extend to 
ifteen days. 7 Ghad 


ublication of such accounts;. 


the Administrator and 


conditions. ' 


any other matter which is necessary 
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THE CONSTITUTION (TWENTY-SIXTH. 
AMENDMENT) ACT,' 1971° 
`. (28th December, 1971) 


An Act further to amend. the Constitr- 
tion of India. : 

BE it enacted by Parliament in the 
Twenty-second year of the Republic of Ir- 
dia as follows:;— `. 


1. Short title—This Act may be called 


THE CONSTITUTION . (TWENTY-SIXTS - 


AMENDMENT) Act, 1971. 
~ Z. Omission of Articles 

362.—— Articles 291 and 362 

tution shall be omitted. 


3. Insertion of new Article 363A.— 


291 ard 
of the Consti- 


After Article 363 of the Constitution, tke 


gollewing article shall be inserted, nane- 
yi:— : 

“363A. Recognition granted to Rulers 
of Indian States to ‘cease and privy purses 
to be abolished. Notwithstanding ‘anything 
in this Constitution or in any law for the 
time being in force—-: 

. (a) the Prince, Chief or other person 
who, at any time before the commencement 
of the Constitution (Twenty-sixth Amerd- 
‘ment), Act, 1971, was recognised by the 
President as the Ruler of an Indian State or 
any person who, at any time before such 
eommencement, was recognised by the Presi- 
dent as the successor of such Ruler shall, on 
and from such commencement, ceasé to be 
recognised as such Ruler or the succes:zor 
such Ruler; Se 


(b) on and from the commencement of 
the Constitution (Twenty-sixth Amendment) 
Act, 1971, privy purse is abolished and ail 
rights, liabilities and obligations ‘in respect 
of privy purse are extinguished and accord- 
ingly the Ruler or, as the case may be, -he 
successor of such Ruler, referred to in cl. (a) 
or any other person shall not be paid:-any 
sum as privy purse.” 

4, „Amendment of Article 366.— In 
Article 866 of the Constitution, for cl. Ga, 
the following clause shall be substitu 
namely:— . 

(2) “Ruler” means the Prince, Chief or 
other person who, at any time before the 
commencement of the Constitution (Twenty- 


sixth Amendment) Act, 1971, was recognis- , 


ed by the President as the Ruler of an In- 

dian State or any person who, at any tme 

before such commencement, was recogni 

ae the President as the successor of sich 
er;’. k 


*Received the assent of the Presicent 
on 28-12-1971. Act published in Gaz. of 
India; 29-12-1971, Pt. II-S. 1, Ext. P. 818. 
For Statement of Objects and Reasons, see 
Sag India; 9-8-1971; Pt. IS. 2, =xt. 
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THE SUPREME. COURT JUDGES (CON- 
DITIONS OF SERVICE) AMENDMENT 
is ACT, 1971 — = 
(Act No. 77 of 1971) 
(30th December, 1971.) 
; An Act to amend the Supreme Court 
Judges (Conditions of Service) Act, 1958. 

BE it enacted by Parliament in the . 
T-~venty-second Year of the Republic of India 
as follows:— ant 

1, Short title and _commencement.— 
(1) This Act may be called THE SUPRE- 
ME COURT JUDGES (CONDITIONS OF 
SERVICE) AMENDMENT ACT, 1971. 

(2) Section 3 shall be deemed to have 
ecme into force on the Ist day of May, 1958, 
chuses (a) and (b) of Section 4 shall be 
dzemed to have come into force on the 17th 
day of, October, 1958 and the other provi- 
sions of this Act shall come into force on 
such date as the Central Government may, 
by notification in the Official Gazette, ap-, 

int, š 
: 2. Amendment of Section 3.— In Sec- 
tion 8 of the Supreme Court Judges (Condi- 
tions of Service) Act, 1958 (hereinafter re- 
ferred to as the principal Act), in sub-sec- 
ton (1), for clause (a), the following clause 
snall be substituted, namely:— ` 

“(a) leave on ` allowances ‘including 
commuted leave on half allowancés into 
Isave on full allowances on medical certifi- 
cate); or”. i 2 

8. Amendment of Section 5.— In Sec- 
Eon 5 of the Principal Act, in. sub-sec..: (8), 
for the words “The maximum. period of 
ave which may be granted”, the words, 
brackets, figures and letter “Subject to the 
provisions of sub-section (2) of Section 5A, 

e maximum period of leave which may be 
granted” shall be substituted. f ` 
: 4, Insertion of new Section 5A— 
After section 5 of the principal Act, the 
following section shall be inserted, name- 


ty: 
“5A. Commutation of leave on half 
allowances into leave on full allowances.—~ 
‘1) Notwithstanding anything contained in 
sub-section (2) of Section 5, a Judge may 
De permitted to commute leave on half al- 


- owances into leave on full allowances on 


medical certificate upto a maximum of 
three months during the whole period. of 
ais service as a Judge. 

(2) In computing the maximum period 
of leave ‘on fall allowances which may be 
zranted at one time to a Judge under sub- 
section (8) of Section. 5, the amount of 
commuted leave permitted to him under 
this section shall not be taken into ac- 
count.” Za a 

"Received the assent of the President 
on 30-12-1971. Act publi in Gaz. of 
India; 31-12-1971, Pt. II-S. 1, Ext. P. 819, 
For Statement of Objects and Reasons; see 
Sa India; 81-8-1970; Pt. II-S. 2, Ext, 


eee 
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` THE HIGH COURT JUDGES (CONDI- 
TIONS OF SERVICE) AMENDMENT 
! ACT, 1971 
(Act No. 78 of 1971)° 
; } (80th December, 1971.) 
An Act further to amend the High 
Come Judges (Conditions. of Service) Act 


' BE it enacted by Parliament in tho 
Twenty-second Year of the Republic a Io- 
dia p follows:— ` 


\title and commencement.— 


Short | 
) This Act tay be called THE HIGH. 


(1 
COURT JUDGES (CONDITIONS OF 
SERVICE) AMENDMENT ACT, 1971, 

(2) It shall come into force on such 
date-as the Central- Government may; by 
notification in the Official Gazette, ape 

2. Amendment of Section 2.— In Sec- 
tion 2 of the High Court Judges (Conditions 
of Sae Act, T (hereinafter referred 


to as the principal Act), in sub-section (1), 
in sub-clause Gi) of clause F r the 
words “one month”, the words “forty-five 
‘days” shall be ‘substituted. ~ 


. Amendment of Section 8.— In Sec- 
tion 3 of the principal’ Act, in sub-sec. (D 
for clause (a), ihe following clause shall be 
substituted, namely:— - 

“la leave on full allowances (including 
commuted leave ón- h owances into 
leave on, full allowances’ on medical certifi- 
cate); or”. . 

, Amendment . o£ * Section ` Be — 
Section 5 of the principal. Act, in res 
tion (8), for the words “ e maximum period 
‘of leave which may be granted”, the 
brackets, figures and letter - “Subject to the 
- provisions of sub-section (2) of Section 5A, 

fhe e maximum period of leave which may | 
. granted” shall -bẹ substituted. 


5. Insertion of new Section 5A— 


After S. 5 of the principal Act, the follow- 
ing section shall be inserted, namely:—: ` 

“5A. Commutation. of leave on d 
allowances into leave on owances.— 
a Notwithstanding anything contained in 

section (2) of Section È a Jodie may 
he permitted to commute leave on 
lowances into leave on- full allowances on 
medical certificate pio a maximum of 
three months turing e whole period of his 
service as a Judge. . 


*Received the assent of the President 
on 80-12-1971. ' Act eben in Gaz. of 
India; 81- 12-1971, Pt. II-S. Ext. P. 822. 
For Statement of Objects wad RERU see 
So India; 2890, Pe Il-S. 


| 
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‘The Companies (Amendment) Act, 1971 


ALR. 


(2) In c omputing the maximum period 
of leave on allowances which may be 
granted at one time to Judge under sub- 
section (8) of Section 5, the amount o 
commuted leave permitted to him- under this 
section shall not be taken into account.”. 

6. Amendment of Section 9.— In Sec- ` 
tion 9 of the princi al Act, in sub-sec. (1), 
for the words for the first month of such 
leave”, the words “for the first forty-five 
days of auch leave” shall be substituted, 





[Act No. 79 Not received.] 
'. THE COMPANIES (AMENDMENT) 
= -` “ACT, 1971 
(No. 80 of 1971)* 


(80th December, 1971.) 

An Act further to amend the Com- 
panies Act, 1956. . 

BE it enacted by Parliament: in the 
Twenty-second Year of the Republic of In- 
dia as follows:— 

1. Short. title ‘and commencement.— 
(1) This Act may be called THE COM- 


- PANIES (AMENDMENTY ‘ACT, 1971. 


(2) It shall be deemed ta have -come 
iva, force on the 8rd aay. . of December, 


- 2 Insertion of new’ Section 293B.-— 
In the Companies Act, 1956, after ‘S. 293A, 
the following section shall be inserted; 
namely:— 

*“298B. Power of Board and other per- 
sons to make contributions -to the National 
Defence: Fund, etc.— (1) The Board of 
directors of -any company or any “person 
authority exercising : the powers of 
Board of directors of a company, or of’ the 
company in general meeting, may, notwith- 
standing an; g _ contained’ jn Ss. e 
and 298A or any. other provision of this A 
or in the memorandum, articles or any ‘ther 
instrument relating to the company, contri- 
bute such amount as it it to the 
National Poe Fund or any. other Fund 
Se ee y the Central Government for 

e purpose of national defence. 

(2) Every company shall disclose in its 
profits and loss account the total amount or 
amounts contributed: by it to the Fund re- 
ferred to in sub-section (1) during the finan- 
cial year to which the amount relates.”. 


- Received the assent of the. President 
on 80-12-1971. ee published: in Se of 
TA 81-12-1971, Pt. TES. 1, Ext. P - 831. 
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THE NEW YEAR GREETINGS 


On the occasion of entering on the forty-ninth year of its career 
the All India Reporter sends its warm greetings to all the members 
of the Bench and the Bar in India and to all its subscribers and readers, 
conveying, at the same time, to them its grateful thanks for their generous 
support and its best wishes for a Bright, Happy and Prosperous New Year. 
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Fourth Commonwealth Law Conference 


+ + 


in india / 


By DË L. M. Sineuvz, Senior Advocaie, Secretary.General, Fourth Commonwealih ` 
Law Conference Organising Committee of the Bar Association of India 
20, Supreme Court „Building, Tilak Marg, New Delhi-1. 


Perhaps the most enduring common links 
among the countries of the Commonwealth are 
those enshrined in the legal and judicial 


systems and the values of freedom and fairness’ 


underlying them. There is no doubt a wide 
variety and vast; diversity in the laws of 
different Commonwealth countries but there 
is a common thread -cf shared approaches 
which runs through most of them. 


a. The doan voal ih concept emerged as 
a sequel to the end of the era of colonialism 
and with a-new.iand awakened awareness of 
common. ground. 'Pandit Jawaharlal Nehru, 
Prime Minister of India, was one of the princi- 
pal architects of: the new commonwealth 
concept. The political forsunes of the Common. 
wealth ties have tehded to fluctuate from time 
` ġo time but the collaboration in professional 
and academic fields has proceeded on an even 
keel. Apart from past associations, the English 
language has provided facilities for mutual 


sommunication and continuing contact. An- 


. Indian lawyer is naturally more at home with 
English, Australian, Canadian, Ceylonese, 
Malaysian or Pakistani statutes and reports of 
decided cases than he would be with con- 
tinental European, Latin American or other 
Asian laws or judicial decisions. 


` 3. The Fourth Commonwealth Law Confer- 


ence which is going to be held in New Delhi. 


irom the 6th of: January to the- 13th of 
January, 1971, is an expression of the common 
identity of the legal and judicial systems in 
the countries of the Commonwealth, 


4. The Commonwealth Law Conference isa 
quinquennial event. The First Commonwealth 


Law Conference was held in London fifteen’ 
The two successive conferences ` 


years ago. 
were held in Ottawa and Sydney in 1960 and 
1965. 
sizeable Indian delegation which included, 
among others, the Chief Justice of India, the 
Law Minister of India, the Attorney- General 
for India and the President of the Bar Associa. 
` tion of India. Mr. M. ©. Setealvad, as Presi. 
dent of the Bar ‘Association of India, and 
Mr. C. K. Daphtary, the then Attorney.Gene. 
ral for India, extended on behalf of India an 


invitation to hold the Fourth Commonwealth . 


Law Conference in New Delhi. Notwith- 
atanding competing, claims of some other mem. 


_At the Sydney Conference there was a. 


-he day. 


bers of the Commonwealth, the Indian vita: 
tion was accepted. 


5. The Fourth Commonwealth Law Con- 
ference will bring to India many distinguished 
jurists, judges, practising lawyers, law teachers 
and law officerg from all over the Common.. 
wealth. In conjunction with the Fourth Com. 
monwealth Law Conference, there would alec 
be a conference of Commonwealth Chiof Jus. 
tices, a Conference of Ministers of Law and 
Justice and Attorneys-General. For the first- 
time, as a_result of an Indian initiative, a 
Commonwealth Legal Education Conference 
would also be held as a part of the main car. 
ference. ; 


6. The, Conference will deliberate on fiv> 
principal themes, namely, Law and the Com. 
mon Man, Commonwealth and the Law, Con- 


- temporary Problems of Legal Education and 


Research in the Commonwealth, Social Legis- 
lation at the Cross-Roads and the Pro- 
fession of Law and its Development in the 
Commonwealth. Some 23 specific topics 
will be discussed in -committee sessions -ab 
the Conference. These topics include Om- 
budsman Proposals, Legal Aid, Hnforceabi- 
lity of Basic Human Rights, Law's Delays 
and Costs of Litigation, Law Reform in the 
Commonwealth, Governmental Liability in 
Civil Law, Federalism and Parliamentary Sys. 
tem, Copyrights, Trada Marks and Patents, 
Family Law, Trade Union and the Law, 
Problems of Administrative Justice, Censor- 
ship Laws, Inter-Commonwealth Arbitration, 
Training of New Entrants in the Legal Pro. 
ession, Professional Ethics, Methods of In. 
areasing Efficiency in the Legal Profession, 
Lawyers’ Partnerships, Reciprocity `and the 
Bight of Commonwealth Lawyers to appear in 
Zourts in Commonwealth countries, Teaching 
Methods, Curricula and Contents of Legal 
Education, Law Schools and the Development 


of Law and Law and Technology: Jurimetrics.. - 


There would be a plenary session of the Con- 
Zerence every morning to discuss the theme of 
Short open sessions of the Con- 
Zerence would be followed by committee dis- 
aussions which would be topiewise. A volume 
>f -papers submitted by:eminent specialists on 
aach topic is being published on the eve of the 
Zonference. The proceedings of the Conference 
will be recorded and reports of proceedings 
are proposed to be published separately. If the 
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wide range of topics chosen for the Conference 
and the excellent contributions received from 
all over the world are any index, the Con- 
ference promises a rich and varied intellectual 
fare. 


7. The Conference would be inaugurated on 
the 6th of January 1971 by the President of 
India in the Ashoka Convention Hall. Ths Pre- 
sident and the Prime Minister of India will 
also be meeting the delegates at varicus re- 
ceptions and social events. Cultural and en- 
tertainment events of the highest qual-ty re- 
presenting the heritage of our country at its 
best are being planned. Apart from the Con- 
ference Banquet, there would be ssveral 
receptions by different High Commissions in 
New Delhi. Many delegates ‘will also visit 
other parts of the country before and aftar the 
Conference. 


8. India has a sizeable lawyer population 
which is estimated to be well over one lakh. 
Law and lawyers occupy a place of prida and 
prominence in our country. A Conference, 
such ag the Fourth Commonwealth Law Con- 
ference is an event of momentous and enduring 
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importance. As Mr. M, C. Setalvad, the doyen 
of the Indian Bar ones put it, it is the duty 
of the Members of the Bar throughout the 
country to make the forthcoming Common- 
wealth Law Conference 2 memorable success 
in every possible way. The Conference needs 
the active involvement of lawyers in different 
paris of the country. They shculd register 
themselves as Members of ihe Reception Com. 
mittee and its delegates in as large a number 
as possible. They should help in raceiving and 
looking after the visiting delegates and they 
should extend to our visitors fror. all over the 
Commonwealth the traditional warmth and 
the customary hospitality of our country in a 
spirit of fellowship and fraternity. Indead, the 
Commonwealth Law Conference i3 not merely 
an event confined to the Practitioner and 
Teachers of Law and to Judges and Law 
Officers; citizens generally and fraternal pro- 
fessions as well as -the public and private 
enterprises foo have an important role to play 
in making the Conference a success. The 
Conference is above all an opportunity to 
project the image of India to the decisively 
influential community of lawyers from dior: 
ent parts of the world. 





SUBORDINATE JUDICIARY IN INDIA—-RECRUITMENT AND TRAINING 


(By Justice S. Barman, Retired Chief Justice of the Orissa High Court, and 
Chairman, Railway Bats Tribunal, Madras 28). 


4. In my last talk I have given a picture of 
the set-up, nature and conditions of werk of 
our judicial officers spread over the far-flung 
outlying stations from one end of Orissa to the 
other—extending from the Andhre/Madhya 


Pradesh border on one side to the Bengal. Bihar ` 


border on the other—each with problems of 
its own according to the varying local condi- 
tions. It must be clear that the tasks assigned 
to them call for not: only a high degree of 
judicial talents but also administrative ability 
of a high order fo deal with problems arising 
from day to day in the various stations to 
which they are posted requiring—apari from 
judicial ability—tact, imagination, resource- 
fulness and general alertness. 

2. Naturally, the question arises: How do we 
recruit our judicial officers? Usually, the prac- 
tice has been to insist upon a minimum period 
of three years’ practice at the Bar for recruit- 
ment to posts of Munsifs and seven years’ prac- 
tice at the Bar for direct recruitment ag District 
Judges. From experience I personally fesl that 
if a fresh law graduate, be recruited by ecmpeti- 
tive oxemination and be subjected to a cazefully 
drawn scheme of training which would include 
practical working of the Courts, there is na 
reason why he should not make a successful 
judicial officer. Three years’ experience at the 
Bar is supposed to be only a manner of fzaining 


but better training as necessary fcr the making 
of an ideal judicial officer with some adminis. 
trative flair may be given by the adoption of 

other methods. - : 


_ 8. Indeed, the planned and syssematis train. 
ing, as I propose to suggest presently, will be 
more useful than three years at the Bar, if 
there is, from the very beginning, no intention 
of sticking to the profession afte: graduation 
in law. My personal view is that the best way 
of attracting talents to the service is to create 
an All-India Judicial Service likə its counter. 
part the Indian Administrative Service as 
recommended by the Law Commission and 
also by the Chief Justices’ Conference. But for 
several reasons this proposal could not be 
implemented. In my opinion, such’ a Service, 
with an All-India outlook, would alone pro- 
vide the right type of personnel. 


4%. Bub we sre go short of hands in Orissa, 
that we have to make the best use of the 
existing situation. Since direct recruitment 
from the Bar with three years’ practice has not 
proved satisfactory, I suggest’that rearnitment 
should be by competitive examination from 
fresh law graduates, followed by intensive and 
specialised training for about two years during 
their probationary periods in various ‘fields. 
This would assure for the Judiciary a set of 
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well trained officers) to man the posts at all 
levels. 


5. The first oe of training would be to 
depute the young probationer judicial ` officers 
to the Administrative Officers’ Training School 

‘at Hirakud for say 3 or 4 months. A course 


of training along with the Indian Adminis-. 


trative Service Officers would foster in them.a 
spirit of brotherhood and help them in the 
later stages of their career to secure their 
assistance and co-operation in many adminis- 
trative matters. The training as suggested by 
me will shape and in fact mould the probationers 
to develop & dignified poise, confidense and 
composure which they, as part of their general 
character, can retain throughout lifé. In my 
opinion training of our judicial officers on 
these lines will not only widen, their general 
outlook on life but also help them in ‘their 
work —judicial and’ administrative—through- 
out their career in every field. It is not neces- 
sary that the subject-matter of teaching of our 
youg officers in Hirakud Administrative Offi. 
cers’ Training School should be the same; 
since our young men are law graduates, teach- 


ing of only those branches of the law—which ` 


they had not studied at, College—may be 
included in the course of training such ag in 
Company Law, Insolvency, ‘Banking, Insu- 
rance, etc, It is however essential that the 
young judicial officers along with the Indian 
Administrative Sarvice Officers should receive 
instructions on Eural Economics and General 
Administration, which would give them ample 
opportunities to move into the villages and 
observe men and things ai close quarters; they 
would thus get an insight’ into the manners 
and customs of tke rural people which would 
help them in their work, l 


6. Training in survey and settlement is a 
‘must’ for every judicial oficer. He should 
have this training with particular emphasis on 
the local-land systems, -after the course of 
instruction at the ‘Administrative. Training 
School at. Hirakud. Questions relating to 
survey and settlement—-Parchas and Record 
of Rights—arige in some form or other before 
a Judicial officer both in Civil end Criminal 
cages. The importance of land survey and 
settlement training is more urgent in Orissa 
because of the different land tenure systems 
prevailing in different parts of the State. ` 


4%. Training in accounts is another branch.’ 
in ‘the 


‘The Presiding Officers of Courts have, 
course of their administrative work, to remain 
in charge of the accounts of Civil and Criminal 
Courts. And unlagg' they are themselves fully 
conversant with these matters, they cannot 
maintain effective supervision. And many of 
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the defects noticed in the maintenance of a6- 
counts can be eliminated if the Presiding 
Officers themselves are familiar and can give 
personal guidance and instruction. I would, 
therefore, suggest that this training should be 
given in the Accounts Training School at 
Bhubaneswar for about two months, so that 
they may be acquainted with the Orissa Ser- 
vice Code, the Travelling. Allowance . Rules, 
Fundamental Rules, General Provident Fund 
Bules; two. wesks out of this period may be 
spent in training in treasuries which will en- 
able them to know how bills are dealt with 
and how the connected registers are. main- 
tained. 


8. This should ba followed by six weeks’ 
training in the Collectcrate in its different. 
tranches. This will give them an idea about 
maintenance of Revenue registers and disposal 
cfcomplaints; for practical experience, the pro- 
kationer may himself be entrusted with en- 
quiries in one or two cases of complaints. 
During this period, the officer may acquaint 
himself with the rules, practice and procedure 
œ the Revenue Department relating. to 
(_) land registration and certificate proceedings, 
(-i) partition, (iii) cess and revaluation, (iv) touzi 
and land revenue sales and (vy) treasury (judi. _ 
cial transactions only).. 


? 


9. The probationer | "shouid then ‘be posted 
to work under a senior District ind Sessions 
Judge for training in civil and criminal work. 
The probationer may first sit with a Munsif, 
take down evidence, and with reference to the 
racords write certain judgments himself which 
will be vetted by the District and Sessions 
Judge who should point out to him the defects, 
if any, in his appreciavion of evidence or in 
his general approach to questions of law and - 
aiso instruct him in the art of writing judg- 
ments. During this period, ths young trainee 
should also acquire'a practical knowledge of 
the working of the office of the Munsif especi- ` 
ally in the maintenance of registers. He should 
work in the Nizarat to see how processes are 
received, served and entered in the relevant 


_ragisters, how. they are distributed and what 


sort of supervision and check are exercised 
over the process-servers. With a view to get 
azquainted with all branches of work in-the 
Civil Court, he may be given a programme of 
work. He may also be Jeputed to the Courts 
oł the Subordinate Judge and the District 
Judge for training; he should know how diaries 
aze prepared in advance and how the work is ` 
eljusted. ` 


- 40. During this period, he should also for 
one or two months work with an Inspector of 
Police to study the working of the Police 
Department ‘with special reference to investi. 
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gation of crimes, filing of chargesheeta and 
-launching of prosecutions, ete. He shovid ac- 
quire a full knowledge of the Regulations 
dealing with maintenance of public order and 
tranquillity. This early training with the police 
will give the young officer some idea of the 
practical difficulties whica the police experi. 
ence in collecting evidence for product.on in 
Courts in certain cases go that when, later on, 
as Presiding Officer, he tries cases, he would 
be in a better position to independently make 
a fair assessment of the standard of proof 
expected from the police in different c.reum- 
stances. f 

di. That apart, occasional visits to jails will 
also prove useful and give some idea of the 
administration of prisons ind about execution 
of warrants of commitment. 

42. Ib is also necessary that he should 
receive some training in the High Court which 
should inelnde a period to be spent as a sort 
of Legal Assistant under a High Court Judge. 
This will enable him to acquaint himseli with 
the High Court procedure by making notes of 
cases heard by the Judge; this will also enable 
him to familiarise himself with the approach 
to legal problems made by the highes! Court 
in tho State. He may also be acquainted with 
the methods by which the work of subordinate 
Courts is reviewed by ths High Couri. Thig 
noseszarily implies that he should ba fully 
conversant with all the General Rules and 
Circular Orders issued by the High Court 
from time to time. 

13. I should here like to add one word on 
liberal education as essential for every branch 
of public service, judicial or adminisirative. 
During the course.of abort two years training, 
the young judicial offcer will have time and 
opportunity for study of—apart from. some 
speciel branches of the law at Hirakud— 
literature, history, current affairs anc other 
subjects of general interest which wil help 
him to acquire zest for his work and enjoy 


life itsslf wherever he may be. The spirit of 


service with a broad outlook flowing frcm such 
liberal education is essential for an ideal 
public servant, judicial or executive. For this, 
the young trainee can make full use of his 
spare time, while on probation, fo: such 
general study. In this context, I should 
suggest that in the course of his training 
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in the High Court he can utilize -the 
growing High Court Library where he will 
find general literature on law and thug 
develop a broad outlook in his appreach to 
law itself. 

44. In my opinion, a freshly-recruited law 
graduate with such intensive gen3ral training 
and opportunity for liberal education— having 
scope for developing bread outlook on life, 
men and things—will be a more atfective and 
efficient instrument than « half- hearted lawyer 
with three years’ practice. 

45. It is only after undergoing training and 
liberal education on the aforesaid linss that 
the young probationer should ke vested with 
powers of a Third Class Magistrate and en. 
trusted with simple cases of trial. 

16, It will be a source of encouragement to 
these young officers if, before be:ng posted at 
the outlying station at far-off places, they are 
given an opportunity to meet the Chief Justice 
and the Judges of the High Couri as used to 
be done in the old British days, when young 
Civilians (members of the Indian Civil Service) 
before being posted to distant lands in far- 
flung outposts of the Hmpire, used to be 
received by the Secretary of State for India 
and high officers of the India- Office in White. 
hall. Here in -Orissa also, officers have to be 
posted in areas— far away from their homes 
and ai stations situated in the midst of Adivasi 
population—with special problems cf their , 
own; properly trained officers with s bread 
outlook will alone be able to adjusi them. 


_ selves to the set-up of thase aress. 


47. In spite of the difficulties and in spite 
of the scope for improvement in many direc- 
tions, I have no doubt that by and large our 
judicial officers have been able to give a good 
account of themselves and I feel proud of them. 
Bright, sincere officers can always hope for 
elevation to the highest judicial post in the 
State including a seat in the High Court 
Bench. The Orissa High Court, as I have 
already said in my previous talks, has been 
built on traditions dating back over half a 
century. It should therefore be a matter of 
pride for our young judicial officers— whose 
independence after the completion of separa- 
tion is now completely assured—-that they 
should be receiving guidance, inspiration and 
central direction from the High Court. 


r 
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PROBATION AND PAROLE: By I. S. 
Saharyia with a Foreword ty Mr. 
Justice S. K. Verma of the :Ailahabad 
High Court. Published by Messrs. 
Mukat Publications, 5/14, Roop Nagar, 
Delhi 7. In 4 parts — Part I Pp. 47, 


Adam, the father of the human race. 
since, the human society is being confronted 


Par II Pp. 130, Part II Pp. 101 and 

Part IV Pp. 151. Price Rs. 12.50. 

Crime is as old as humanity ilself. The first 
crime ever committed was by Cain, the son of 
Ever 
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with the problem iof increasing incidence of 
crime and the consequent necessity of devising 
the ways of combating that trend. Prevention 


of crimes is now-a-days sought through the. 


. deterrent effect of å threatened suffering, a 
Punishment, which is to be inflicted upon the 
trensgressor after the accusation against him 
kaa been investigated in legal proceedings of a 
special kirid and after the guilt of the accused 
person has been decided in those proceedings. 
Normally, when there is a conviction a sen- 
tence must follow the conviction, as a matter 
of law, iw each and every case. 


The objects of punishment are said to be 
fourfold, namely, (1) to serve as a deterrent 
to other persons who may be similarly- inclin- 
ed, (2) to be preventive, (3) to be reformative, 
. and (4) to be retributive. Amongst them, the 
all important one is. the first, the others being 
merely accessory. | 


Even so there has‘been, of late a gresi social 


pressure for the reformative aspect of treat- f 


ment to the convicts. : 
The penal philosophy:now looks upon thé 

criminal as a sickman needing individual 

treatment. Individuals are normally law-abid- 


ing and they deviate from the path of recti. 


tude by accident or sheer forse of circum- 
stances beyorid their conérol. Both the State 
anc. the society owe a. duty to these unfortu- 
nate people to wean them away from a life of 
crime by removing the social causes of crime 
and by creating conditions which'would ensure 
them a happy domestic life. Therefore, the 
State Govyernments' have enacted legislation 
on probation of offenders, childrens’ welfare, 
priconers’ premature release, etc., aiming at 
the individualised treatment of prisoners. The 
Government of India have also enacted the 
Probation of Offenders Act, 1958, which em. 
phasises the reclamation and rehabilitation of 
the convict as a useful and self-reliant mem- 
ber of the society. i 


Ia the book under review, the probation 
and parole procedures, presently in force, 
along with- other relevant information. on the 
subject, have been compiled under one cover. 
The book has been divided into four parts, 
The first part deals with bail and also the 
rules which regulate: interviews by the pri. 
soners serving sentence, with their relatives 
, and friends. The second part deals with the 
- provisions which may enable a prisoner to 
secure release or leave under the various 
measures sponsored by the Government. 
Part III deals with juvenile delinquency. In 
this part, the author has referred to the causes 
of juvenile delinquency and the several theo. 
ries relating to\the, subject and the various 
measures applied to ‘prevent juvenile delin- 
quency. There is also a chapter in this part on 
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open prison camps system, which is being tried 
in several parts of this country. The informa. 
tion contained in this part is both instructive 
and interesting. In Pari IV, the relevant Acts 
and rules with the latest amendments have 
heen given. Notes with. case law have been 
added wherever necessary. There can be no 
doubt that this book would prove immensely 
tseful to the Bench, Bar, probation officers 
and students of law and their teachers. ' 
M.E.S. 
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STEVENS AND BORRIE’S ELE- 
MENTS OF MERCANTILE LAW. 
15th Edition. By Gordon J. Borrie, 
LL.M.,. Bar-at Law. Butterworths, 
London. 1969. (Sole selling Agents: 
Eastern Law House Pvt. Ltd. Calcutta). 
pp. xlvi & 567 Price 20s. 


Published ‘originally in 1890, the present 
work has now ran into the fifteenth edition. 
Tn his Foreword to the first edition, Mr. T. M. 
Stevens, M.A., B.0.L., observed: “Few mercan- 
tile men are unwise enough to deal with any 
legal matter of serious importance without 
the aid of their solicitors. Yet in the affairs 
o2 everyday life it will frequently happen that 
a knowledge of Mercantile Law is almost a 
nacessity.....-. ” That statement is as true todey 
ag ever before. In the present edition the 


_ work of revision and rewriting has continued 


and there have been changes in the text as 
well as in the presentation, but its main pur- 
pose continues to'be that of providing a wide 
renging survey of the whole subject of Mercan- 
tile Law in one volume so as bo serve as & 
real guide for people in industry and com. 
merce. The author has tried to view the book 
ac a whole and to reshape it so that every 
topic is developed as clearly as possible. 


9. The book consists of Six Parts, the first 
part taking 2 general view of the Law of 
Contracts, and the next two explain agency 
and partnership, and the principal types of 
marcantile contracta like sale of good; hire- 
purchase; bills of exchange and other nego- 
tisble instruments; cheques, promissory notes, 
and bank notes; insurance; carriage of goods 
by land, air and ses; suretyship and guaran. 
tees; money-lenders and their contracts; bail- . 
ment, mortgage, pledge, and lien; shipping 
and contracts of employment. Bankruptcy, 
arbitrations, and the protection of commerce 
are the.topics of the last three paris, the final 
part focussing attention on monopolies and 
restrictive trade practices, patents and designs, 
trade marks and trade libel, trade descrip. - 
tions, and copyright. The law is given as it 
atcod on ist December 1968. 


- 
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statutes, the table of cases, and index. 

3. Mercantile Law is a compendious mame 
given to several branches of the law affecting 
commerce, trade and“industry, and the basic 
foundation is the Law of Contract in al’ its 
ramifications as applied with adaptatiors to 
the different fields mentioned, and Irdian 
Mercantile Law is largely based upon the 
eorresponding English Law, which the present 
volume makes it easy to understand anc ap- 
preciate. The book should be useful also tc stu- 
dents, whether they are studying to be lav-yers 
or concerning themselves with Mercantile Law 
as pars of the professional courses of the 
various accountancy, secretarial and insurance 
bodies. ` BSS... 





COMMENTARIES ON THE PAYMENT 
OF BONUS ACT, 1965. By K. D. Sri- 
vastava, Advocate. Eastern Book Com- 
pany, 34th Lal Bagh, Lucknow, 3rd 
Edition. 1970. Pp. xliv and 447. Price, 
Rs. 25. 

Considéring that the Payment of Bonus Act 
is an enactment that takes one nearer ic the 
goal of social justice as laic down in Pars IV 
of the Indian Constitution, itis perhaps not 
surprising that commentries on the Act sould 
be coming outin plenty ‘See P. Berarvalla, 
and D. N. Vobra). The Bonus Commission 
construed the concept of bonus as sharimg by 
the workers in the prosperity of the concern in 
which they are employed. In.ovder to compute 
bonus, a reference to the various provisions of 
the Companies Act and Income tax Aci has 
been made in the Act, and the author of the 
present volume has tried to incorporats all 
such provisions and to expiain their relations 
with the provisions of this Act. Subsecuent 
to the passing of the Act, the Supreme Court 
had occasion to examine the Act as @ whcle in 
the Jalan Trading Compsny’s case, and its 
judgment overrides the principle that bonus 
could be paid on the net profit and could not 
be claimed otherwise, Ths -policy regarding 
the payment of minium tonus, even if there 
are no profits, has been held intra vires the 
Constitution. However, a recent judgment of 
the Supreme Court has laid down that a 2lalm 
for bonus relating to an establishment not 

, being a factory, employing less than twenty 
_ workers, cannot be subject matter of an in. 
dustrial dispute as it, does not come within the 
four corners of the Act, and has negatived the 
contention that the preamble or 8. 32 (class 
of employes to whom the Act does not epply) 
or 8. 39 (application of Industrial Dieputes 

Act) would lead to any other interpretat. on as 

to the scope of the Act. Another impcrtans 

decision of the Allahabad High Court holds. 


RETIEWS 
Mention should be made of the tabla of - 


- Journal 7 


that the phrase “whether there ara profits in 
accounting year or not” in S. 10 of the Act 
does not envisage payment of bonus in case 
of loss. 

2. According to: the Supreme Court, the 
scheme of the Act, broadly stated, is to impose 
statutory liability on the emplover to pay 
bonus to employees; to define the principle of 
payment of bonus according to the prescribed 
formula; to provide for payment of minimum 
and maximum bonus and linking is with the 
scheme of ‘set-off’ and ‘set cn’; and to provide 
machinery for the enforcement of the liability 
to pay bonus: The Act provides for the com. 
puiation and payment of bonus on unit-wise 
basis in accordance with the formula laid down 
under it. To arrive ab surplus available for 
payment of bonus, deductions will be made 
from gross profits for depreciation, develop. 
ment rebate, direct taxes, and other items. 

3. The work under. review opens with an 
introduction in which are considered the 
historical approach to bonus, industrial truce 
resolution, committee on profit-sharing, Bonus 
formula, Bonus Commission, and summary of 
conclusions and recommendations. The Pay- 
ment of Bonus Act has 39 sections and 4 Behe- 
dules, each section followed by commentary, 
synopsis, and, where necessary, notes and illus- 
trations, Sections 4-8 deal inter alia with com. 
putation of gross profits and availasle surplus, 
eligibility and disqualification for bonus, and 
three of the Sections cover time limit for pay- 
nréent of bonus, recovery of bonus due from an 
employer, and reference of disputes under the 
Act. Sections 28.37 are concernad with penalty, 
offences by companies, cognisance of offsnces, 
power of exemption, and power to remove 
difficul ties. 

-Æ. The author has tried to briag the case- 
law up to date. Some of tke recent court pro- 
nouncements and a note on¥the Report of the 
National Labour Commission have been in. 
cluded. In the concluding pages are the Sche- 
dules- to the Act and a usaful scbiect-index; 
the fable of cases comes earlier. All ‘who are’ 
concerned with the claim for, and settlement 
of bonus, should find the -volums- eminently 
useful. : R.S.S. 
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THE LAW RELATING TO SOVERN- 
MENT CONTROL OVER PRIVATE 
ENTERPRISE. (Cases and Materials). 
By Dr. N. R. Madhava Mencn, LL. M, 
Ph. D., and Narasimhaswamy G. 
Mysore, LL. M., (Dallas, Texas, and 
Harvard). Eastern Book Company, 34 
Lalbagh, Lucknow. Pp. xxili-and 463. 
Price, Rs. 20. 

What is the nature of fhe right of business 
under the Indian Constitution? What are the 
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powers of the Siate in regard to control over 
this right of the citizen? What is the nature 
and scope of the law on monopolies dnd res. 
trictive trade practices? Any other forms of 
control? Whatis the mechanism of controls 
and how is it administered? These and other 
related questions the present publication 
attempts to answer with the help of cases and 
statutory materials. It gives a comprehensive 
picture of the ecope and extent of the law 
relating to Government control of business 
with particular emphasis on the constitutional 
and legal framework in which controls operate 
and their organisational and administrative 
structure, 


2, Article 39 of the Constitution lays down 
the control and regulation of business in the 
interests of the general public as a principle 
.‘fundementeal in the governance of the country’. 
Articles 38, 41, 42 and 43 impose duties upon 
the State which affect its economic policies, 
and Art. 19 (1) (g) states that all citizens shall 
have the right ‘to practise any profession, or 
to carry on any occupation, trada or busines’. 
The Articles raise issues such as: Who has the 
right to do business and what is business or 
occupation? Who can control [it and what is 


‘restriction’? Should a Staite monopo. 
-ly be created by 2 ‘reasonable’ law ? 
What is ‘reasonable’? What is the 


place of Article 301 in the areg of public 
control over private business? These questions 
are presented in the first chapter of the book 
with appropriate cases. An essay has been 
included on the case method az against the 
lecture method, by John H. Jackson. Visiting 
Professor at .the Delhi University. In the 
context of the declared objectives of the Con. 
stitution and in the context of the country’s 
socio-economic realities, the authors examine 
. the nature, scope and extent of the control. 
The second ckapter considers the Monopolies 
end Restrictive Trade Practices Bill, which in- 
corporates controls of a far-reaching character 
on private enterprise in India, and in the 
. third chapter the authors look briefly into the 
salient provisions of some of the most. impor- 
tant economic regulatory laws with a view to 
appraising their place in the scheme of con- 


trol; The concentration of economic power i8- 


discussed under the heads af the effects and 
causes of such concentration, legislative and 
non.legislative methods of dealing with it, and 
what legislation in other countries has done to 
tackle ite Among the statutes included in the 
third chapter are the Industries (Development 
and Regulation) Act 1951; the Capitel Issues 
Control Act 1947; the Essential Commodities 
Act 1955; the Companies Act 1956; the Foreign 
Exchange Regulation Act 1947; the Imports 
and Exports Control Act 1947, and the Tax 
Laws and Private Enterprise. It includes a 
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_ list of the all-India control orders in an ap. 


pendix. In the fourth chapter on the adminis. ` 
tration and enforcement of controls, the 
authors try to identify some of the basic pro. 
blems and to suggest possible alternatives with 
a view to suggesting an offective scheme of 
enforcement of controls. The final chapter 
gives the text of the Monopolies and Restric- 
tive Trade Practices Ast, which received. the 
President's assent on 27th December 1969. 


3. The book contains- table of cases and & 
subject index. The authors, who are members 
of the Faculiy of Law, University of Delhi, 
have tried to avoid opinions and generalisa- 
tions and have placed before the reader 
materials which outline the problem, analyse 
the issues and suggest problem-solving tech- 
niques, Their work should be of topical in. 
terest at a time like the present when tho 
octopus-like tentacles of the public sector sre 
by slow degrees closing in on more and more 
fields of industrial and commercial activity in 
the country. Lawyers, law students, business. 
men and others interested in the administra- 
tion of economic regulations should find it 
useful. R.8.8. 





COCKLE’S CASES AND STATUTES 
ON EVIDENCE. 11th Edition by G.D. 
Nokes, LL.D., Bar-at-law, Sweet and 
Maxwell, London, 1970. (N. M. Tri ipat thi 
Private Ltd, Bombay), Pp. xxvii & 
590, Price Rs. 70.20. 


Of the three parts in the latest edition of 
this well-known book, Part I contains s 
number of decisions of the House of Lords 
given since the last edition, and Part II re. 
flects the considerable recent legislation affect- 
ing the law of Evidence. Several statutes have 
been repealed and numerous additions made, in- 
cluding the Civil Evidence Act, 1968, the Rules 
made in pursuance of which will be found among 
the revised Rules of the Supreme Court in 


: Part DI, which also contains a number of 


Rules on other mattera made since the last 
édition. 

9. Tho first three of the fifteen sections in 
the book deal with the functions of the judge 
and jury, matters of which proof is not ra- 
quired, and relevance. In the case of trial by 
jury, one should distinguish the respective 
functions of the judge and jury, as they both 
have to deal with the evidence tendered, 
although in a different manner. Matters which 
are considered too notorious to require proof 
are judicially noticed, without any evidence 
being required thereof. A convenient classi- 
fication of matters judicially noticed is that of 
Law and Custom, Public Administration, and 
sommon knowledge. Evidence may be given 
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on facts in issue, facts relevant to the facis in 
issue, and facts relevant to the admissil ility 
or weight of evidence, and cases are given to 
illustrate some common situations in which 
the relevance of facts ig considered. 


8. Sections 4 to 11 cover inedmissibility, 
‘oral evidence, and hearsay. Even though 
facts are relevant, they may be excluded as 
inadmissible, because they Jo not comply with 
a rule affecting admissibiliiy. Such rules are 
mainly rules of inadmissibility or excl¢sion, 
though there are many excaptions to then. In 
this and the following two sections neven 
rules affecting admissibility are illustrated. 
The rule against hearsay is also a rule af in- 
admissibility or exclusion but subject to many 
exceptions, The Civil Evidence Act, 196€ has 
made material inroads on the rule. The cages 
included in these sections ars. applicable to 
criminal proceedings; they illustrate the gene- 
ral rule against oral and documentary hearsay 
and are followed by decisions on the primcipal 
exceptions to the rule. A further grcup of 
exceptions to thé rule against kearsay consists 
of declarations by deceasec. persons. There are 
six types of such declaraticn, each of which is 
illustrated in this section, which also considers 
another group of actual or apparent excep- 
tions consisting of the repetition or production 
of statements by persons absent from the trial. 
The Jaw allows three modes of proof and evi- 
-dence viz., Oral or parol evidence, docamen- 
tary, and real evidenca. The cases presented 
also deal with the crogs-examination of eppos- 
ing witnesses and the re-examination of wit. 
nesses by counsel who called them. 


Æ. Sections 12 to 15 consider documentary 
evidence, real evidence, burden and steadard 
of proof, and the effect of evidence. The deci- 
sions in this section illust-ate the rules con- 
cerning primary and secondary evidences and 
the modes by which the execution of docu- 
moenig may be established. The weight cf the 
evidence adduced depends partly on rales of 
law or practice, and some of them are men- 
tioned under the heading of cogency, and 
they are followed by ths rules relating to 
corroboration. 


5. In Part IT are given extracts from Acts 
of Parliament from 16C9 to 1969, arranged 
‘in chronological order, and in Part MI, on the 
Rules of Evidence, extracts appear from the 
Rules of the Supreme Couri, the Matrimonial 
Causes Rules, County Court Rules, Magis- 
trates’ Courts Rules, Coroners Rule and 
Judges’ Rules, The table of cases, the table of 
Statutes, the table of books cited, and index, 
are usefil appurtenances to the yolume 

RASS. 
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BUILDING SOCIETY LAW (CASES 
AND MATERIALS). By C. E. Thorn- 
ton, F. Inst. L. Ex., A.B.S., Solicitor of 
the Supreme Court, and J. P. McBrien, 
A.B.5., Sclicitor of the Supreme Court. 
Sweet and Maxwell, Loncon. 1970. 
(N. M. Tripathi Private Ltd., Bornbay). 
Pp, xix and 151. Price, Ks. 36. 

The present statutory basis for building 
societies in England ig the Building Sccieties 
Act, 1962. Under the Act a building society 
may be established for raising, by the sulscrip- 
tion of the members, a stock or fund for mak- 
ing advances -to members out of the funds of 
the Society upon security by way of mortgage 
of freshold or leasehold estate. A companion 
volume to Wurtzburg atid Mik’ Building 
Society Law, the present publication, prepared 
under the auspices of the Buildiag Societies 
Institute, London, gives particular attention 
to the judgments of courts called upon to ap. 
ply the provisions of the statute fo specific 
circumstances, for, a more compreh2nsive 
understanding of case law iš esseatial zo the 
examination student. The cases included in 
this volume have been selected from the 
many reported which have either direc:ly in- 
volved building societies cr have bad an im- 
portant effect on the activities, of building 
societies. They have been grouped together 
with relevant sections or extracts from legisla- 
tion and linked by commentaries and notes. 


2. The book contains four chaptars, of which 
the first deals with the objects of building 
societies, membership, commencement of buei. 
ness, rules and directors and officers. The next 
one covers investments, capacity to invest, 
rights and liabilities of investors, withdrawals, 
interest calculation, transfer of shares, in- 
testacy of member, pass bocks and deposits. 
Chapter III is concerne with advances by 
societies, capacity of the borrower, creation of 
a mortgage, rights of a mortgagee on defanlt 
by a mortgagor, interest, the borzower’s cove- 
nants, redemption of the mortgage, form of 
receipt, effect of misrepresentation or ignor- 
ance of contents of a mortgaga and frardulent 
completion of mortgage application form. The 
position of the Chief Registrar of Friendly 
Societies, amalgamations, and investment of 
surplus funds are tacklec in the fourth and 
last chapter. 


8. There is also a table of cases, a table of 
statutes, a table of statutory instruments, and 
an index. 

4& The book is an attempt to present a more 
comprehensive statement of tae lew than 
would have been possible from the cases alone. 
Practitioners in this branch of law wouid find 
useful the co-ordination in ons volame of 
leading cases affecting building society prac. 


} 
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tice. While primarily intended for the student 
who prepares for the examinations of ithe 


Building Societies Institute, these publicatiors . 


saould also be able to give those interested 
a practical knowledge of building society 
techniques. R.S.S. 





CURRENT LEGAL PROBLEMS 1968. 
Edited by George W. Keeton and 
Georg Schwar Zenberger. Volume 21. 
Stevens & Sons Ltd.,11 New Fetter 
Lane, London.:({In India: NÑ. M. Tripathi 
Private Ltd., ‘Bombay). Pp. vii & 267. 
Price, Rs. 81. 

This is the parn first volume of Current 


‘Legal Problems. I contains, together with 
the Bentham Club Presidential address of 


Lord MacDermott, Lord Chief Justice of - 


Norihern Ireland, on. “the Interrogation of 
-suspects in custody”, the public lectures de- 
livered in the Faculty of Laws of University 
‘College, London, by members of the staff and 
of the London Institute of International 
affairs ag well as'members of the staff of the 
Universities of Oxford, London, and Virginia. 
These lectures dwell at length on selected topics 
of branches of criminal law and procedure, 
administrative law, maritime law, air law, 
srace law, labour law and tax law. 


. 2, In his Presidential address, Lord Mac- 
Darmott discusses ithe question whether the 
police or others in authority should be at 
‘liberty to interrogate s . person suspected of 
having committed 's criminal offence while 
that person is in: custody, either de jure or 
de facto. The question is bound up with as. 
aociated subjects to which the noble Lord 
‘refers, viz, protection against self-incrimina. 
tion; the admissibility of the voluntary con- 
fession; the inherent discretion of the Courts 
. to promote e fair trial; and the J udge’s Rules. 
The lecturer arrives at conclusions of a wide 
and tentative , nature in the hope that they 
may stimulate discussion and promote some. 
thing really good. 


3. In the second: lecture, on social defence 
and control of the: dangerous offender, Pro- 
-fessor J.LLJ. Edwards, of Toronto, covers the 
topics of conflicting penel philosophies, the 
parole system, the role of medical practitioners, 
sreceni developments in the U. K., society in. 
terests and the individual offender. When it 
‘comes to the momént of sentencing of a con- 
victed offender, the. lecturer would seem to 
-advocate the association of non-legal assessors 
with the strictly judicial personnel. 

Z. Speaking on.the Ombudsman and the 
Parliamentary Commissioner for Administra. 
tion, Lord Lloyd concludes that for the pre- 
gent these institutions hold a more practical 
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prospect of help to the ordinary citizen than a 
complex administrative Court with all the 
attendant technicalities and expense, and in 
the next lecture Prof. H. W. R. Wade examines 
whether the present system of English ad- 
ministrative law is the right one and whether” 
it can cope with the great growth of govern- 
mental power. Is the traditional common law ~ 
technique the right one, he asks, or would it 
be better to make a now start with a special 
administrative jurisdiction of the French type? 
What are the weaknesses and dangers in the 
present system and how can = best be 
remedied ? 


1 


5. The wreck of- the. oil tanker Torrey 
Canyon has given Prof. G. W. Keeton: an 
opportunity of examining the inadequacies of 
the existing law applicable to oil pollution and 
the carriage of oil by sea. in its English law 
aspects, and E. D. Brown has tried , to 
examine many of the rules and. principles of 
the international law of the sea, of which the 
present case is an interesting study. Prof. 
Bin Cheng, on the other hand, speaks about 
the role played by analogies and fictions in 
developing sir law and space law. In his 
lecture on collective labour agreements in 
U.S. A., Prof. Gregory points out how the 
U. 8. Supreme Court decisions bave placed in 
the hands of labour unions the sole power of 
administering and enforcing them, and how 
that Court has undertaken to create an 
affective body of law to fill legislative lacunae 
in this sphere. The attitude of the Courts. and - 


‘the Legislatures to tax avoidance is the subject 


of M. O. Fllesch’s lecture; he would define tax 
avoidance “as the lawful carrying out of a 
transaction which was either entered into, or 
took a * particular form, for the purpose of 
or, in other words, tax 
planning, rather than as “the art of dodging 
4ax without actually breaking the law.” 


6. The subjects of the other lectures are 
“Town and County Planning” and “From the 
Laws of War to the Law of armed Conflict.” 
The volume contains a table of cases, a table 
of statutes, a table of treatises and a 





SOVIET LEGAL SYSTEM. (Civil & 
Military Law Journal Special Number, 
Vol. 4, Nos. 3-4, 1968) D-1/24, Rajouri 
Garden, New Delbi27. Founder-Editor: 
H. S. Bhatia. Price Rs. 8. 

This special number of the Civil and Mili- 
tary Law Journal presenta the Soviet legal 
system in its historical, analytical, and philo- 
sophical aspects, and it should promote greater 
indemiindiny and goodwill between India 

snd U. S. 8. R. The 1917 Decree abolished - 
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all pre-revolutionary legal institutions, and 
shattered the whole legal order, and naw 
revolutionary decrees were issued outlining 
the new socialist State. The apotheosis of ‘tae 


State—that would seem to ba the end aad- 


aim of all Soviets law and legal proceduce. 
Fundamentally a creation of the Constituticn, 
everything done to subserve the ends Isid 
down in that constitution is legal. Offences 
against the State are considered heinous aad 
punisbment is severe. 


2. The striking features of the Soviet legal 
system are ita socialist legality, persuasive aad 
coercive methods, elective judiciary, procura3y, 
and rigorous legislative activity, and it is 
designed to promote and consolidate its socal 
-order and economic progress. Statutory law is 
the main source of law, and customs, preze- 
dents, traditions, ethics, and natural law do 
not play any significant part in the making of 
jaws. In the law schools ‘casa method’ is mot 
followed, and students study only the codes 
and statutes and their proper application end 
interpretation as exemplified in Court pract ce, 


3. Legal aid in the Soviet Union is render. 
ed by the Legal Adviser’s Office, and lawyers 
are associated in collectives or collegiu—ns, 
which organise legal aid to individuals end 
organisations. The lawyer in the Legal Aid 
Office gives the requisite legal advice end 
represents his client in civil and criminal 
cases. The fees, which are fixed, are paid to 
the Legal Aid Office; about a fourth is dedect- 
ed for expenses, vacations and free legal sid, 
and balance is returned to the lawyer Pho 
earned them. 


4. The Constituent Assembly and the Con- 
stitution of the U.S.S.R. are dealt with 
under the heads of social anc State structure, 
‘Organs of State power and organisation, the 
Courts, fundamental rights, the elecicral 


system and procedure for amending the Con. - 


stitution. Another article describes the werk. 
ing of the Presidium of the Supreme Soviet of 
the U., 8.8. R., the highest body of Srate 
power in the country, while the constitut on, 
structure, and functions of the Supreme Ccurt 
of the U. 8.8. R. are covered in another. 
Law in the U. 8. 8. R. has two characters— 
persuasion and coercion. The Editor's contri- 
bution cn “eomradely justice’ canvasses the 
former, while the coercive aspect of Soviet 
military laws, and their deterrent nature are 
brought out in the article on “Military Crimes 
-and Ponishment.” Two other articlés in the 
issue provide a lot of information on how the 
existing standard_of military discipline is being 
Maintained in the military forces by means of 
military laws. Even in U. S. 8. R. labour dis. 
putes still occur and the procedure of taeir 
-settlement is detailed in one of the. contribu. 
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tions. Two of the adis traze Russian legal 
hstory upto 1917 and exaraine the reforms 
introduced in the reign of Tsar Alexander IT 
(855.81). Other articles dwell on tae suger- 
visory power vested in the Soviet Procurator’ s 
Cffice, agricultural progress as a result of the 
eaforcement of the law of collective farming, 
Soviet family law, and the Militia. which is. 
employed for the maintenance of Puklice orcer. 
R.S.S. 





INCOME. TAX GUIDE, 1969.70. (On 
corporate and personal taxation). By 
A. G. Venkataraman, A.C. A. 1 Cart: 
Track Road, T’Nagar, ‘Madras 17. Zná 
Edition (Revised and enlarged) Pp. ix 
and 287. Price Rs. 18/-. 


Important among the direct taxes in India 
axe the tax on income under the Income Tax 
£et 1961 and the surtax on companies under 
tae Companies (Profits) Surtax Act 1964. The 
lavy of super-profiis tax on companies intro. 
cuced in 1963 was discontinued trom the 
essessment year 1964.65, and a new surtax 
cn companies was introduced in lts place. 
Other direct taxes are the Estate Duty intro- 
Cueed in 1953, the Wealth Tax in 1957, and 
fhe Gift Tax in 1958. The annusl Finance 
acts passed by the Indian Parliament give 
effect to the financial proposals of ths Govern- 
ment of India each year and make necessary 
changes in the rates of various direct and 
indirect taxes applicable to different types of 
Essessees in each assessment year. The Finance 
act also amends a number of sections of the 
direct and indirect tax laws of tha country. 
The changes and amendments made every 
“ear are so numerous that it will be difficult 
kor agsessees, accountants, business execu- 
tives and tax advisers, ic rdischarge their 
duties in a proper manner unless an up-to-date 
book, explaining the provisions of the Act 
clearly and concisely, is available as a praczical 
‘Guide’ for ready reference. For the assessment 
vear, 1971.72, for example, the latest Finance 
Act raises the maximum amount of total 
-neome exempt from the income.tax to 
3s. 5,000 per annum: 

2. While revising the present ‘Guide’ for 
ts latest edition, all amendments made in the 
direct tax laws until the presentation of the 
1969, Finance Act have been taken into 
account. The Finance Act, 1968 and the 
Finance Act, 1969 introduced amendments and 
shanges in tax rates effective from different 
assessment years. In Part I of this Guide these 
amendments and changes, exemptions and 
incentives, have been discussed under the 
heads of changes effective from the assessment 
year 1968-69, those effective from che assess- 
ment year 1969.70 and 1670-71. The provi- 
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sions of the Income Tax Act 1961, Companies 
Profits (Surtax), Act 1964 and other direct tax 
laws, as amended by the Finance Act 1969, 
with special reférence to their applicability to 
corporate bodies: ‘and individuals, have been 
discussed under appropriate heads in the 
subsequent parts. 


3. Part IT, on the principles | of tax law; 
 desoribes asseasable persons and assessable 
incomes, computation of taxableiincome, allow- 
able deductions, tax deduction at source, 
agsegsment procedure and administration, 
penalties and double taxation relief. Part III, 
on tax exemptions and incentives to industries, 
discusses depreciation allowance; development 
- rebate, tax holiday and tax credit certificates. 
The rates of taxation, capital gains tax, taxa. 
‘tion of closely controlled domestic companies, 
concessions to ‘foreign companies, and tax 
aspects of foreign collaboration arrangements, 
are examined in’ Part IV, and Surtax on 
corporate bodies jis the subject of the next 
part. In. Part VI, on Income tax on indivi- 
duals, the author‘analyses the general princi. 
ples, deductible : incomes, rates of tax, capital 
gains tax, annuity deposits, and schema of 
Public Provident Funds, while Part VII ex- 
plains briefly the essential ` provisions of the 
Wealth Tax, Gift Tax and Estate Duty. 


&. As the book is intended as s practical 
guide for the benefit of accountants, tax 
advisers and business executives the tax laws 


have been analyséd with an emphasis on their. 


practical aspests, ‘with refererice, where neces- 
sary, to the income-tax rules and notifications 
of the Central Board of Direct Taxes. These 
rules and notifications, as well as the First 
Schedule to the Finance Act 1969 have been 
included in the. appendices at the end of the 
book. This is a ‘useful handbook for ready 
reference not only to Indian companies but 
also to foreign businessmen and ai ae 


R.S.S. 





. BASU’S SHORTER CONSTITUTION 
OF INDIA. | By Justice Durga Das 
_ Basu, Judge, Calcutta High Court, and 

- Tagore Law ‘Professor, Calcutta Uni- 


versity. S. C Sarkar & Sons (Private) 


Lid., 1-C College Square, Calcutta, 12, 
6th Edition, 1970. Pp. iv & ate Price, 
Rs, 40. a 


The Union of India is'a sovereign democra- 
tic republic whose wim is to secure for its 
citizens justice, liberty, and equality, and to 
promote fraternity among them. Paris I and 
II of its Constitution (Arts. 1-11) deal with the 
Union and its territory and citizenship, 
Parts II and IV, with the fundamental rights 
. (Arts, 12- oe and directive principles of State 


Reviews 
` policy (Arts. 36-51); Part V covers the Union 


ALR 


Executive, Legislature and Judiciary (Arte. 52- 
151), and Part VI, the State Executive, Legis- 
lature and Judiciary (Arts. 152-226). 

2. Part III concerns. equality before law: 
prohibition of discrimination on grounds of 
religion, race, caste, sex, or place of birth: 
equality of opportunity in matters of employ- 


ment; abolition of untouchability and of titles; : í 


protection of certain rights regarding freedom 
of speech, assembly, association, movement 
and residence, and freedom to hold property 
and to practise any profession. It considers 
also protection in’ respect of’conviction for 
offences, protection of life and property and 
against arrest and detention in certain cases, 
prohibition of fraffic in human beings, freedom 
of conscience and religion, protection of mino- 
rities, compulsory acquisition of property, and 
remedies for the enforcement of- rights on 
ferred by this Part. 

3. Part IV lays down that the State dalt 
secure s social order for the promotion of the 
welfare of the people, take steps for the 
organisation of village panchayats, and pro. 
vide for securing the right to work and to 
education, effective humane conditions of work, 


: living wage for the worker, uniform civil code 


for the citizens, free. and compulsory educa- 
tion of children, promotion of the educational 
and economic interests of the weaker classes, 
organisation of agriculture and animal hus- 
bandry, protection of monuments, and separa- 
tion of judiciary and executive. When there is 
@ conflict between the provisions of Part IIT 
and those of Part IV; those of Part ILI shall 
prevail. - 

_&, The provisions regarding the Union. Judi- 
ciary and the State Judiciary are included in. 
Parts V and VI. The former Part (Arts. 124. 
147) dwells on the establishment and consti- 
tution of the Supreme Court, Salaries etc, of 
judges; appointment of acting Chief Justice. 
and appointment of al hoe judges; Supreme 
Court to be a Court of record; appellate juris. 
diction of the Supreme Court in appeals from- 
High Courts in‘ civil and criminal cases; special. 
leave to appeal by the Supreme Court; review- 
of judgments or orders; conferment of powers 
to issue certain writs; enforcement of decrees: 
and orders; its consultative functions; its 
officers and servants, and expenses. Part VI 
(Arts. 215.226) considers the constitution of 


- State High Courts; appointment and conditions 


of the office of a High Court Judge; restriction- 
in practice after being a permanent judge; 
salaries etc.; transfers from one High Court- 
to another; appointment of acting Chief Justice. 
and power of the High Courts to issue certain 
writs. l 

`B.. For the volume for Art. 227 to the end, 
table of cases and index, a ‘Due Slip’ has been. 


tad 


. à 
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inserted at the closs of the publication. The 
latest edition hag been revised and enlarged 
under each Article and the arrangement has 
been improved. The text of the Constitution 
has been corrected upto the Twenty.thi-d 
Amendment (1969), and case law upto the end 
of 1969 as well as several unreported desi- 
gions have been incorporated in the book. 


RS$.8. 





TRADE UNION LAW. By J. N. Mall:k, 
M. A. LL.B., Advocate. S., C, Sarkar & 
Sons, Private Ltd., Calcutta 12. Ist 
Edition, 1970. Pp. xxii & 247. Price, 
Rs. 17.50. 


The industrial worker in India considsrs 
the trade union essential for economic gaias, 
job security, and protection against unfairness, 
and the Government, which carefully fostered 
the growth of trade unionism in its infansy, 
is now having to regulate and control it in 


. the wider interests of the community and the 


individuals who compose it. The present werk 
discusses this aspect historically and analyiic- 
ally through the changing laws and judicial 
decisions in India and abroad. The Courts -00 
are assuming wider jurisdiction, issuing deda- 
rations regarding union rules, even’ when the 
party concerned isa non-unicnist or employer, 
and not a contracting party with the union; 
the book deals elaborately with the quest on 
of individual rights vis.a.vis the union (For 
English Court decisions see R. 8 Sm: 
Case.bock on Industrial Law 1969.) 


2. The National Commission on Labcur, 
whose report was published in August 1999, 
makes three important points on how to tackle 
intra-union rivalry and promote recognition, 
how the trade unions should undertake sosial 
responsibilities, and how wasteful strikes 
should be controlled (see Mrs. P. Chakraborty: 
Strikes & Morale in Industry, 1969). “The 
Oommission also recommended the setting up 
of an Industrial Relations Commission for- the 
settlement of disputes, and the present volume 
discusses their recommendations in detail, as 
wall as relevant English and American laws 
touching trade unions, along with the provi. 
sions in the Indian law. The inadequacier in 
the law are pin-pointed and recent trends in 
trade union legislation noted. ` 

3. The introductory chapters in Part I of 
the book deal with the history of trade urion 
legislation, different classes of union and faeir 
powers and functions and the Code of D-aci- 
pline and the Code of Conduct. The relation- 
ship of trade unions in respect of the constitu. 
tion and of the laws of contract, torts, and 
erimes, and the Industrial Disputes Act, 1947 
are then examined. The Calcutta High Oourt 
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decisions in Jay Engineering Works v. State 
(AIR 1969, Cal 407) and Reserve Bank v. 
Ashis (73 C WN 388) on the question of 
inmunity of trade unions from civil and cri.. 
winal liability are duly noticad. Apart from 
tke topies of Government employees and trade 
uaions, and vicarious litigation and trade 
utions, compulsory unionism, and unions and 
the law of meetings, are considered st length, 
Compulsory registration of unions hag been 
mooted in order to obviate the incorvenience 
felt by unincorporated associations, although 
recognised but lacking in ilegal personality, 
ix matters of litigation. Another recsnt 
jndicial decision is important from the point 
of view of the law governing trade union 
yaectings. The book also contains general dis- 
cassions of the Trade Unions Acs, 1926 with 
raference to the general law and allied matters. 


A. Part II contains the text with com. 


- rsentary on the Indian Trade Unions Act, 


1926. Registration and recogrition, Union 
Eule Book and enforcement of rules, expul. 
son of members, and election and jurisdiction 
cf Courts are covered. Both‘the parts contain 
Giscussions about enforcemeni o? agreements, 
scrikes, picketing and collective bargaining. 
The appendix reproduces the inchoate Indian 
Trade Unions (Amendment) Act, 1947, the 
Etate Amendments, the Centrel and West 
Bengal Regulations, and the English enact- 
ments on the subject. 


5. The book should be of value t> lawyers 
end Judges, scholars working in the field of 
labour relations, trade unionists, and em- 
wloyers and officials connectec with trade 
union activities. The standpcint of ihe author 
kas been that of a man of lew aad he has 
dwelt on those aspects of trade unionism 
which fall within the scope of the existing 
laws governing trade unions. | 

6. An index of cases and a subject index — 
wre useful features of the Book. B.8.5, 





INCOME TAX. By Sukumar Mitra, M.A. 

(Cantab), Bar-at-Law. S. C. Sarkar & 

Sons (P.) Ltd., 1-C College Square, Cal- 

-cutta 12. 1970.. Pp. xiv & 332. Price, 

Rs. 28. 

The Income Tax Act, 1961 came into effect 
?rom 1st April 1962 and the annua. Finance 
Acts passed by the Indian Parliament give 
affect to the financial proposals of Government} 
gach year. The fundamental thing about In. 
zome Tax is the principle that ‘taxation ig 
entirely a creature of statute, and there is no 
common law applicable to it.’ In determining 
whether a tax is payable by a person, the 
only guide is the clear wording of the statute, 
and the author of the present book has there. 
fore, stated fully the effect of the cases on the 
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construction of ‘the statute. He has discussed 
cages cited in the United Kingdom which siill 
apply with regard to the broad principles and 
cases under the Income.tax Act, 1922, when. 
ever the provision in the older Aci is more or 
less identical. The idea of income-tax has 
come to India from the United Kingdom and 
some of the principles laid down by the Courts 
in thet country have also been followed in 
India. The author has appended a fairly elabo- 
rate index of subjects, indicating against each 
item the relevant sections of the 1961 Act, so 


. that the reader may readily find an answer to 


any of hig doubts. 


2. The Income Tax Act, 1961 describes the 
sources of income for the purposes of the Act 
and prescribes ‘methods of computing the 
income. Tax is charged on the total income of 
a person eamied in the previous year, and a 


‘peraon’ includes;an individual, ẹ Hindu un.. 


divided family, a company, a firm, an associa- 
tion of persons, a local authority, and every 
artificial, juridical person. The ‘total income’ 
is the aggregate of all income under the heads 
of salaries, interest on securities, income from 
. house property, profits and gains of businass 
or profession, capital gains, and income from 
other sources. It is the.duty of every person 
whose total income. exceeds the maximum. 
amount which is not chargeable to income-tax 
to make a return in the prescribed form, 
. furnishing all prescribed particulars and duly 


verified. If, on an examination of the return, 


the Income Tax Officer feels satisfied about ita 
‘correctness, he makes an assessment of the 
total income and computes the tax payable on 
the basis of such return. A person may become 
entitled to refund of tax collected from him 
by deduction at source. There is a provision 
barring civil suits to set aside or modify any 
assessment and any prosecution or other pro- 
ceeding against any Government officer. 


3. Apart from, the introductory chapter, 
which traces the history of income-iax in 
India and its administration, there are eleven 
chapters in the book under review. The nature 
of the tax, exemptions and exclusions, basis 
of charge, determination of total income, 
assessment; appeals and revisions, and civil 
Courts and their jurisdiction, are described in 
zome of them, while the others deal with tax 
avoidance, penalty, HEOOTERY of tax, and 
refund. 


_ 4 In the present book, which contains a 
table of cases, the endeavour has been to state 
the general principles governing the law of 
income-tax simply and clearly. BA.8. 
} 
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THE UNITED NATIONS IN ACHANG- 
ING WORLD. By J. A. C. Gutteridge, 
M. A., (Oxon). Manchester University 
Press, 316-334 Oxford Road, Man- 
chester. (In India: N. M. Tripathi 
(Private) Limited, Princess Street, 
Bombay 2). 1969. Pp. vii & 111. Price, ° 
Rs, 32.40.° 


The handy volume under review erisodies 
the lectures delivered by Miss Gutteridge as a 
Melland Schill Endowment International Law 
lectures at the University of Manchester. After 
an introductory chapter discussing the United - 
Nations Charter as a living document, the 
book examines in great detail the legal capa.. 
city of the U. N. in relation to the mainten- 
ance of international peace and security, the 
problems of non.self.governing territories, and: 
developments in the field of economic ea- 
operation. It sums up in broad lines the 
present state of the U. N., its developments 


and the practical results of its working. In the 


twenty-five years that have elapsed since the 
drawing up of the U. N. Charter, many pro- 
blems and situations have arisen not speci- 
fically foressen at the time, and the present 
book considers how far the Charter has been 
able to meet the needs of the greatly expand. 
sd international community today, and takes 
into account the new procedures which have 
been devised to meet them in-the light of the 
Purposes and Principles of the U. N. 

2. The learned lecturer discusses three main 
problems. The first concerns situations within 
the boundaries of States which, because of 
their international implications, are poten- 
tially explosive, The second is the desire of 
States, which have themselves recently emerg- 
ed from a colonial or dependent, status, to 
bring colonialism in all its forms to an end 
and to envisage independence as the ullimate 
objective. The third problem is economic ; the 
concern of the new States for the use and 
development of their natural resources and 
for the existing imbalance between themselves 
and the more developed countries, The three re- 
cent developments in the field of international 
trade and development are the establishment. 
of the UNOTAD, UNIDO, and UNICITRAL 
(the last standing for the United Nations Com. 
mission on International Trade Law). The 
lecturer gives some account of the structure of 
these bodies and the purposes for which they 
were set up, considering in each case on what. 
provisions of the Charter they are based. 
Important in. itself, Unicitral is development. 
of particular interest to lawyers, and the” 
lecturer considers how it came into being, 
what its objectives are and what its constitu- 
tional basis is under the Charter. The ‘esta-. 
blishment of Unicitral is an important stage 
in the evolution of international law and “the 
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Commission itself will have an important part 
to play in thə progressive development of 
international law, and its codification in the 
field of international trade, as well as its 
unification. 

3. The appendices include the Preamble, 
Purposes and Principles of the U. N. Charter 
and the Dumbarton Oaks proposals, which eon- 
tained in embryo the proposals that subse- 
quently materialised, and the index inclades 
detailed references to the Charter clauses and 
General Assembly resolutions. 

4. Having spent most of her working life 
in the legal branch of the U. K. Forsign 
Service, Misa Gutteridge was legal adviser to 
the U. K. Permanent Delegation to the United 


. Nations at New York, where she had unique 


opportunities for seeing the day-to-day work- 
ing of the U. N. Her present publication should 
be of interest to all serious readers and to 
studente of international law and affaire. 4 
RSS. . 





SIMPLIFIED TEXT BOOK OF 
MEDICAL JURISPRUDENCE AND 
TOXICOLOGY. (For classrooms and 
courtrooms). With 174 illustrations. 
By C. K. Parikh, Hon. Professor of 
Medical Jurisprudence and Toxicology, 
Seth G. S. Medical College, Bombay. 
With Forewords by Dr. Keith Simpson 
(University of London), Dr. D. J. 
Reddy (Sri Venkateswara University, 
Tirupathi), and Mr. Justice S. P. Kotval, 
Chief Justice, High Court of Maha- 
rashtra, Bombay. Medical Publications, 
D/12 York House, Colaba Causeway, 
Bombay 1. 1st Edition, 1970. Price, 
Rs. 36. 


Medical jurisprudence and forensic medicine 
are closely related subjects; medical jurisprud- 
ence deals with the legal aspects of medicine 
and forensic medicine deals with the medical 
aspects of law. Toxicology is that branch of 
medical science which deals with the character 
and properties of poisons, the symptoms they 
produce, the nature of the total results and 
the methods of their detection. And here is a 
compact and authoritative piece of work which 
deals clearly and comprehensively with the 
entire subject, from the view-point as much 
of the medical student and medical practitioner 
as of the criminal lawyer and police surgeon. 
The introductory chapter opens with a des- 
cription of the legal procedure at an inquest, 
the difficulties in the detection of crimes, 
procedure in court, medical evidence, kinds 
of witnesses, and the duties of a doctor in the 
witness box. The paragraphs in Section 1, on 
post-mortem examination, detail the precau- 
tions to be taken which are commonly missed 
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and the procedure -to be followed in order to 
bring about results that will later stand the 
test of cross-examination. In the succeeding 
Section is a discussion of problems relating 
to hanging, drowning, drug addiction, and 
poisoning, with due emphasis on Indian con- 
ditions, laws, and practices. As justice Kotval 
observes, in criminal cases, easily noticeable 
is the want of experience or carelessness of the 
doctor, who should not be content with merely 
finding the cause of death but should make a 
fair and accurate report of the condition of 
the body asa whole. Equally glaring is the 
lack of knowledge of the legal requirements for 
proof of an offence. The problem of transplan- 
tation of human parts, the latest development 
in science, has been covered in this volume. 
The crux of the problem lies in determining 
when death takes place, and this can be decid- 
ed upon only by the couris on the evidence 
of medical men and their definition of death. 
Section 5 gives the bare texts of the relevant 
sections of the Indian Evidence Act, Criminal 
Procedure Code and the Indian Penal Code 
immediately after the chapter dealing with 
the law governing the medical profession. 


2, The other Sections in this part cover, 
inter alia, the Medico-legal-aspects of injuries, 
regional injuries, thermal injuries; traffic acci- 
dents, virginity, pregnancy, sexual offences 
and perversions, abortion and infanticide. 
Sections 6, 7 and 8 consider common house- 
hold poisons and acid poisons; non-metallic, 
metallic and vegetable poisons, animal poisons, 
somniferous and inebriant poisons, and a 
number of other varieties as well as asphyxi- 
ants. 

3. The Appendix contains useful tables of 
measures, data of organs, certificates, medico- 
legal documents and pro formas and labels; 
especially noteworthy are the formulae for 
the estimation of stature, alphabetical poison 
table and Spot Diagnosis, a miniature forensic 
atlas. The illustrations are realistic and reflect 
graphically the situation and scene of crime, 
and there is a comprehensive index at the 
end of the book. 

%. To serve the needs of students, certain 
matters have been treated in unexpected | 
detail. At the end of each topic all possible 
questions that can be set at university exami- 
nations have been included. Bold types have 
been used to indicate basic facts, salient 
features have been ‘enumerated, and tables 
have been used where comparisons are involy- 
ed. Police officers will find enough material in 
the book to enable them to suspect at an early 
stage and detect the possibilities of crimes and 
unnatural death. This is a masterly short work 
which should well repay careful study and 
reference by all concerned. R.8.8. 
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THE GOVERNOR’S POWER TO REMOVE CHIEF MINISTER 
(By Q. H. Gurran, Judge, Dity Civil and Sessions Court, Bombay). 


41 The Constitution of India has adepted 
the English system of parlimentary executive. 
The Governor of a State is, like the Presidert 
of Indie, the constitutional head of the exc- 
cutive. This character of the executive wes 
put by the Supreme Court in these words: 

. The President has thus been made a 
formal or constitutional head of the executive 
and the real executive powers are vesiad in 
the Ministers or the Cabinet...... 

The same provisions obtain in regard tc the 
Government of States; the Governor cr the 
Rajpramukh, as the case mey be, occupier the 
` position of the head of the executive ia the 
State, but it is virtually the Council of Minis. 
ters in each State that carries on the executive 
Government. In the Indian Constitition, fhere- 
fore, we have the same system of parlimen- 
tary executive as in England and the Ccunal 
of Ministers consisting, as it does, of the mem- 
bers of the legislature is, like the Bwitich 
Cabinet, ‘2 hyphen which joins, a buckle which 
fastens the legislative part of the State to tke 
executive part’..... : 

(Ram Jawaya v. State o? Punjab, AIR 19&5 
B C 549). 

Tt will, therefore, be appropriate to liken tke 
position. of the Governor with that cf tke 
Crown. Likewise, the Chief Minister hclds a 
position in no manner different from the 
Prime Minister. Placed in this perspectiva, the 
position of the Governor and the Chief Mini- 
ter may be examined. 


The Extent of Power : 


2. Like the Prime Minister, the Chief Hing. 
ter, is the leader of the elected House ef the 
Legislature. He is chosen as Chief Minisser Ly 
‘virtue of his leadership of the largést‘party. Ee 
is the Chairman of the .Cabinet. He is clothed 
with the power to advises the Goverror 30 
dismiss a Minister. He possasges the real execs. 
tive power of the State. 

Lord Morley has brought out the pr3- 
eminence of the position of the Prime Minister 
of England in these words: 

. Flexibility of cabinet system allows the 
Prime Minister to take upon himself a power 
not inferior to that of s dictator, provided 
always that ithe House of Commons stands ty 
him..... 

This is true of the Prime Minister of Ind-a 

‘and the Chief Minister of a State, whs owe 
their power to the support of the elected noure 
of the legislature, 


3. Dealing with the position of Crown, Sir 
Ivor Jennings wrote: 

.., The existence or absence of a mcnarch 
does not in itself maze a fundamental distinc. 
tion in a constitution. In a cabinet system the 
cabinet governs. The functions of the head of 
the State are ancillary”. 

s\ Sir Ivor Jennings “Cabinet-Goveznment.” 

In the words of Lord, Morley "though the 
monarch chooses the Prime Minister, the Crown 
could hardly exercise any real power either by 
selection or exclusion against:the wishes of the 
constituencies”. 

It is clear, therefore, that the Chief Minis. 
ter as Chairman of the Cabinet possesses the 
real executive power within the limits pres- 
cribed by the Constitution and so long 2s the 
Legislature supports him. _ 

A. The Governor of æ State is appointed 
by the President (Article 155). He holds 


.offics during the pleasure of the President 


(Article 158). The executive power of the State 
vests: in the Governor and is exercised by 
him either directly or through officers subordi- 
nate to him in accordance with the Constitu- 
tion (Article 154). Such power extends to all 
matters with respect to which the Legislature 
of the State has power to make lawa 
(Article 162). The Council of Ministers aida 
and advises the Governor in the exercise of 
his functions. The Governor need not, how- 
ever, be aided or advised by the Council of 
Ministers on matters in respect of which he is 
by or under the Constitution required to exer- 
cise his functions in his discretion (Articlé 163). 
The Chief Ministér is appointed by the 
Governor. The other Ministers are appointed 
by: the Governor on the advice of the Chief 
Minister. The Ministers hold office during the 
pleasure of the Governor (Article 164). But 
such pleasure is exercised by the Governor 
only on the advice of the Chief Minister. 
With these broad features of the Governors 
powers in mind, it will be convenient to con. 
sider whether he has the power to remove a 
Chief Minister. \ 


Provisions of the Constitution ; 


§. Article 164 in go far ag it is relevant 
reads as follows:— 

"“...(1) The Chief Minister shall be ap- 
pointed by the Governor and the other Minis. 
ters shall be appointed by the Governor on 
the advice of the Chief Minister, and the 
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Ministers shall hold office during the pleasure 


‘of the Governor. 


(2) The Council of Ministers shall be collec. 
tively responsible to the Legislative Assembly 
of the State. 

(3) * * k*k * 


(4) A Minister who for any period of six 


- gonsecutive months is not a member oi the 


` the 


Legislature of the State shall at the expire. 
ration of that period cease to be a Minister. 
(5) xO * F, 


The first clause provides for the ant 


ment of the Chief Minister and other minis- - 


ters. It also provides that Ministers shall holc 
office during the Governor's pleasure. Since 
the Chief Minister is also a Minister, a ques. 


-tion arises ag to whether he too holds office 


during the Governor's pleasure. Unde: the 
English law also, the Minister holds his offica 
at the pleasure of the Crown. But such plea- 


Prime Minister. This is true of the Governor 
also. Even under normal circumstances, ad. 
vice of the Council’ of Ministers is convéyec 
to the Governor through the Chief Ministe: 
who is the channel of communication between 
the cabinet and the Governor.. 


Clause (1) of Article 164 does not lay Jown 
that the Chief Minister holds office during the 
pleasure of the Governor. It is only “the 
Minister” who holds office during the Gover- 
nor’s pleasure. If a power to remove the Chiei 
Minister were intended to be conferred on the 
Governor, the makers of the Constitution:would 


- have chosen a different language. To read suck 


a power in Article 164 -will lead to assurd 
results. i aes 

Clause (1) of Article 164 employs the ex- 
pressions . “Chief Minister”, “the Ministers”, 

“other Ministers” and “Council of Ministers”. 
The expression ‘Chief Minister” has been usec 
in contradistinction with “the other Minis. 
ters’. The use of these expressions ix this 
manner is deliberate. Article 164 (1) treats 
“Chief Minister” and “Minister” diffe. 
rently so far as the pleasure of the Governor 
is concerned. “The Minister” must mean "the 
Minister other-than Chief Minister”. Thore is 
no power in the Governor to remove a Chie: 
Minister in exercise of his pleasure. 

In this connection, it may be necessary ta 
refer to the decision of Allahabad High Cours 
in Har Sharan v. Chandrabhan (AIR 1962 AI 
301). The question was whether in Articla 164 
tke expression “Minister” applies to “Chiez 
Minister” . B. S. Dhavan-J., held: 


..lt is clear that the woe “Minister” 
clauses second, third, fourth and fifth a 
Article 164 includes “The Chief Minister.. 


f 


THE GOVERNOR'S PowWEE To REMOVE CHIEF MINISTER 


ALR 


This view is undoubtedly correct. Ii must, 
however, be pointed out. that the Allahabad 
High Oourt was not considering the expres- 
sions “Chief Minister” and “Minister” employ. 
ed in cl. (1) of Art. 164. 


A conclusion that the Governor has a power 
to remove a Chief Minister would lead to 
Lonsequences opposed to cl, (2) of Art. 164. It 
is fundamental that a Cabinet Government is 
answerable to and, therefore, removable only 


- by the legislature. The removal of a Chief Mini- 


ster must mean removal of; the Government. 
Thia-was not the result intended by the: makers 
af the Constitution: 


Discretion Excluded.: 


6. Since Art. 163 refers to. discretionary 
powers, it is necessary to examine whether | 
the Governor may resort to his distro tion to 


_ remove a Chief Minister. 
gure is exercised ‘solely on- the advice of the i 


` Where the Governor: was intended to act in 
his discretion, such discretion has been express- 
ly conferred by the Constitution. The Gover. 
nor is entitled to actin his discretion where he 
is required to do so by the Constitution. This 
is emphasised by cl. (1) of Art. 163. 

There are certain provisions which confer 
on the Governor a discretion. Article 200 
provides for assent of the Governor to the 
bills passed by the legis'ature, and the second 
proviso requires the Governor to- act ‘in his 
discretion. If “in the opinion of the Governor” 
a bill derogates from tha powers of tha High 
Court so as to endanger its position under the 
Constitution, he is required to withhold his 
assent and reserve it for the considerasion of 
the President. Secondly, Art. 239 empowers 
the President to administer Union Territories 
through Administrators. Clause (2) of the 
article confers on the President a power to 


` appoint the Governor of a State as the Ad. 


ministrator of an adjoining Union Territory. 
It further provides that the Governor so ap. 
pointed shall exercise his functions indepen: 
Jently of the Council of Ministers. He may, 
sherefore, act in his discretion. | 

These are some of the provisions ‘where. 
ander the Governor is empowered to resort to 
ais discretion to ‘exercise his functions. Matters 
In his discretion have been specifically set out 
in the Constitution, wherever considered 
necessary. Such discretion has not been re- 
gerved in regard to the removal of a Chief 
Minister. The omission to do so must ba taken 
30 be deliberate. The discretion of the Gover. 
nor ig thus Glearly excluded. 

Jn conclusion, it must be stated that there. 
:s no power in the Governor to. remove the 
Ohief Minister. a bs 


RETIREMENT OF HO 


Soon after the historic judgment o? the 
Supreme Court in the Printes’ Derecogmition 
Case was delivered by ‘the Supreme Corrt on 
the 15th ‘December 1970, Chief Justice Hida. 
yatullah of the Supreme Court laid down his 
high office as Chief Justice of India and retired 
from service on the 17th December 1970. 


Tt will not be out of place to remind our. 
selves here that the Chief Justice o the 
Supreme Court of India is not only the Chief 
Justice of the Supreme Court but Chief Justice 
of India, according to the Constitution. Im fact, 
the Constitution throughout refers to him as 
the Chief Justice of India and not of any-parti- 
cular Court. This shows the exalted pcsition 


accorded to the Chief Justice of the Supreme - 


Court by the Constitutión. 


Shri Hidayatullah has retired after ad. 
orning his high office for nearly three years. 
He alzo once officiated as the President of 
India during this period. 


The Supreme Court has produced many 
eminent and distinguished Judges and Mr. 
Hidayatullah is easily one of the most dis- 
tinguished of them. During his career en the 
Supreme Court Bench he has delivered many 
outstanding judgments. While the generad level 
of the judgments of our Supreme Court has 
always been high and they can stand compari- 
son with the best judgments delivered anywhere 
in the world, Mr. Hidayatallah’s judgments 
were characterised by s certain literary cuality 
which may be said to be his apeciality. En. this 
connection, his judgment in Ranjit Udeshi’s 
Case, (ATR 1965 8 C 881), occurs to the mind 
readily. His exposition of what constituses ob- 
gcenity in literary work can itself be saic to be 

piece of literature. Similarly, he had en ori- 
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‘ginal approach to questions even when he’ 
. delivered a concurring judgment, as can be 


seen from his judgment in Golaknath’s Case 
and in the Princes’ Derecognition Case. 


Mr.. Hidayatullah, besides having been a 
great Judge, is also a great jurist, scholar and 
educationist. 

His judgment in the Contempt of Court 
Case against Mr. E. M. S. Namboodiripad in 
1970 S C 2015 late Chief Minister of Kerala, 
is another memorable judgment of:his. In this 
judgment he repudiates, on the basis of an in- } 
dependent study of the writings of Marx, Engels 
Lenin and other writers, that there is-no basis 
for Mr. Namboodripad’s contention that his im- 
pugned statement was, in substance, only what 
was found in well-known books by these Authors 
and did not constitute contempt of Court. 


Mr. Hidayatullah -had a keen ‘sense of the 
role of the judiciary and of the Supreme Court 
under our Constitution and insisted on keep. - 
ing out political considerations and party poli. 
gies from the decision of issues involving 
constitutional questions and questions regard. 
ing fundamental rights. l 

Mr. Hidayatullah belongs toNagpur. He 
started his practica asan Advocate at Nagpur 
where he was aleo appointed Advocate-General. 
He was then appointed a Judge of the Nagpur 
High Court, and of the Madhya Pradesh High 
Court at Jubbalpore where he became the 
Chief Justice, before being appointed a Judge 


_of the Supreme Court. 


The A.I. R. expresses its bast wishes to 
Mr. Hidayatullah and is sure that, even after 
his retirement from the Supreme Court, he 
will have ample opportunities for the exer. 
cise of his talents, knowledge, experience and 
abilities i in the gervice of the Country. 


, `, THE LATE MR.T. L. VENKATARAMA AYYAR 


We regret to report the death at Madras, 
at the age of 77, of Mr. T. L. Venkatarama 
Ayyar, retired Judge of the Supreme Court. 
Mr. Venkatarama Ayyar was known fr his 
erudite-judgments, especially on quest:ons of 


constitutional law. His persvicacity of thought — 


and expression were remarkable. He wes very 
indepandent in his views and approach to legal 
questions and went deeply into the real ques- 
tions involved without allowing himsel? to be 
unduly influenced by cliches and formulas 
Merely because they-had been in long usage. 
In this connection, his-remarkable dissenting 
judgment in Aher Raja Khima v. State ef Sau- 
rashtra, (AIR 1956 S C 217) may be referred 


` . to, The question was about the powers of the 


High Court in an appeal from an acquittal in a 


criminal case. He was referring to the formula 
that unless there are “compelling reasons” tha, 


‘High Court should not intarfere with a verdict’ 


of acquittal. Mr. Venkatarama Ayyar strongly 
dissented -from this view and held that the 
powers of the High Court in a criminal appeal 
were the same whether the appeal was from 
an acquittal or conviction. In the course of his 
judgment he observed: “Tkere is always a 
danger in taking a phrase, attractive and tell. 
ing in its context, out of it, and erecting it into 
a judicial formula as if it Isid down a principle 
universal in its application”. 

After his retirement from the Supreme 
Court, Mr. Venkatarama Ayyar served, for 
some time as Chairman of the Law Commis. 
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sion and then he functioned as the one man 


Commission appointed to enquire into certain. 


allegations against a former Chief Minister 
and other Ministers.of Bihar. 


Mr. Venkatarama Ayyar was great not 
only in law but also in other fields. He was 
a great Sanskrit scholar and an authority 
on Carnatic. music, who had been awarded 
the title of Sangeeta Kalanidhi by the Madras 
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A. I. R. 


Music Academy. He was also a fellow of the 
Oentral Board of the Sangeet Natak Academy 
irom 1964 and also a member of the Board- 
of Music and Board of Examiners in Music. 
ior the Madras University. 


His death is a irreparable loss both to the 

world of law and the world of music. We 
express our condolences and sympathies to the 
members of the bereaved family. 
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THE LEGAL STATUS OF THE ARA- 
BIAN GULF STATES. (A study of 
their treaty relations and their inter- 
national problems), By Husain M. Al- 
Baharna, Ph. D. (Cantab). Manchester 
University Press, Manchester. (In In- 
dia: N. M. Tripathi Private Ltd., 
Princess Street, Bombay, 2.) 1968. 
Pp. xv & 351. Price, Rs. 54, 

Based on a thesis approved for the Pk. D. 
degrae of the Cambridge University, the pre- 
sent volume examines comprehensively, per- 
haps for the first time, the international legal 
problems of the Arabian Gulf countries. Trese 
problems range from ‘those involving prime. 
rily questiona of legal and international status 
to those which involve issues connected with 
territorial and boundary claims. Problema of . 
British foreign jurisdiction in the Gulf and 
the relations of the Shaikhdoms with the 
foreign oil companies in the area have been 
omitted. Although not a general text-book on 
international law, it has called for some Jes- 
cription of the general part of that law to 
which the special problems of the Gulf States 
are related. 

2. The Arabian Gulf gisten comprise eleyen 
countries of which Bahrain, Qatar and the 
seven Trucial Shaikhdoms are commcily 


known as British Protected States, Kuwait,- 


now an independent State and mémber of the 
U. N., and the Sultanate of Muscat and Oman; 
an independent State but not a member of the 
U. N. These other States are being prepared 
for the assumption of greater responsibilities 
in their foreign relations, an indication, per- 
haps, of future British legal relations wh 
them. 

3. Apart from the introductory dhaptar, 
which describes the political history of the 
States and the constitutional history of their 
Governments, there are four parts in the book. 
In the first part the author deals with the 
treaties of protection between the Shaikhdoms. 
and the U. K. and evaluates this protectorate 
system. He then discusses the international 
status of these States in the light of these 
treaties, including such questions as inter- 
national responsibility, immunity of the ruers 


` 


af the Btetes from the jurisdiction of foreign 
Gourts, their position within the framework of 


British constitutional law, their treaty making 


copacity, their position during war, their 
rationality laws, and their position within the 


_f:amework of the United Nations; the last 


xentioned topic is covered under the heads of 
applicability of the U. N. Charter. to the 
Etates, competence of the U. K. to settle ~ 
disputes arising between them and the U. K., 
and qualification for membership of the 
United Nations. Under British Constitutional 
law, in all protectoretes foreign relations are 
controlled by the Czown, the extent of power 
rəserved internally varying according as they 
a-e colonial pratectorates, or protected States. 
The third part of the bock contains a discus. 
sion of various territorial claims, for example, 
Iran's claim to soversignty over Bahrain, the 
Eritish. Saudi controversy over the sovereignty 
o? Buraimi, and the fragi claim to sovereignty 
over Kuwait. Finally, the author describes 
„the boundary disputes which have arisen since 
“the oil: companies began to operate in this 
2208. 

4%. The Bibliography and index are useful 
adjuncts to the volumé. The appendices in. 
clude the texts of the agreements and under. 
tskings entered into by the rulers of the Gulf 
Sates, and maps are furnished of the Arabian 
Gulf States, Buraimi boundary lines,’ Buraimi 
vellsgon, a and the Bahrain.Arabia koorde A 
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THE LAW COLLEGE eT 
ERNAKULAM, 1969-70. Editor: Jos 
- T. Manjooran, Law College, Ernakulam. 


“The latest issue of this college magazine, 
which is intenced io encourage the writing 
talents of the students, includes contributions 
om a wide variety of legal subjects also from 
members of the staff and some highly placed 
members of the judiciary. As in.its last issue, 
it contains a separate section on glimpses of 
tke legal system ‘in some foreign countries, 
ccntributed by the Norwegian and American 
embassies and the Australian High Commis. 
sion. As is to be expected, it also records the 
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various social, literary, cultural and sports 


~activities of the alumni. Among the sub%ects 


dealt with by these aricles ara the provis-ong 
regarding minority shareholders under the 
Companies Act, professional conduct and 
advocacy, labour management relations and 
socialism, the doctrine of deviation in insurance 
law, bank nationalisation and discriminasion, 


‘and the role of political parties in a parlia- 


mentary democracy. Two of the articles 
examine whether the intention to syeate 
legal relationships is necessary for a contract, 
end whether the perpetuity rule shoull be 
abolished. 

2. In the article on the translation of 
‘statutes the writer truly osserves that every 
law must be enacted in the language in «hich 
the basic principles have originated, anc the 
bulk of our law is based on principles of 
English law. The law itself must first be Indian 


in origin before it can express itself adequate- ` 


ly in an Indian language. The artitle on 
Government tort liability in India examines 
whether an ‘act of State’ is a definite corcept 
for the purpose of immunity and how tc dis. 
tinguish sovereign and non-sovereign funcions 
for the purpose of the existing law. The views 
expressed by Justice K. K. Mathew and Jratice 
V. R. Krishna Iyer on the subject of funda. 
mental rights may not find general acceptance. 
Mr. Mathew, who considers that recogniticn of 
property rights beyond a certain point would 
deprive others of the means of subsistence, 
doubts whether Courts will give a preferred 
position to them in view of Part IV of the 
‘Constitution, and) Mr. Krishna Iyer, while 
referring tothe famous Golaknath:case, would 
seem to give his blessing to Parliament's latest 
attempt to amend Art. 368 of the Constitution 


to put the fundamental rights "out of the way” 
_of the country’s march to progress. 
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THE CALCUTTA CITY CIVIL AND 
SESSIONS COURTS ACTS, 1953. By 
Shibshankar Sarkar, M.A., LL.B , Aivo- 
cate, High Court, Calcutta. With a 
Foreword by Justice P. N. Mookezjee, 
Eastern Book Agency, 4 Wood Steet, 


Calcutta 16. 1st Edition, 1970, pp. 120. 


Price, Rs. 10. 

. , This is a concise and comprehensive work 
on the Caloutta City Civil and Sessions Courts 
Acts, 1958 (as amended up-to-date), supp-ying 


io members of the legal profession and ozhers 


the latest information concerning these two 
Oourts; the 1969 amendments. have consider- 
ably extended their. jurisdiction. The forema- 
tion of these two Courts was necessitated by 
the increase in the volume of work perding 
before the High Court; they occupy an inter- 
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mediate position in between‘the High Court and 
the Small Cause Court at Calcutta. The diffe. 
rent Sections, Schedules and Rules are accom. 
panied by elaborate notes with reference to 
available decisions. It also incorporates the 
Rules made bythe High Court and enumerates 
the rates of ad valorem .fees leviable on the in. 
stitution of suits. At the end is appended the 
Presidency Small Cause Courts (West Bengal 
Amendment) Act, 1969, with notes relevant 
for the purpose. 

2. The different Sections of the City Civil 
Court Act deal, inter alia, with the appoint. 
ment of Judges, jurisdiction, procedure, law 
to be administered, and appeal. They cover 
also the power of the Chief Jucge in respect 
of distribution ,of business and transfer and 
withdrawal of suits, and lay down thas no 
Judge shall try suits or preeeedings in which 
he is interested. Further, they consider the 
subjects of return of plaint for want of juris. 
diction, the appointment of Registrar and 
clerks, ‘and the attorneys entitled to plead in 
that Court. The Rules of the Calcutta Civil 
Court, 1956 give details about Court and office 
hours; diary, cause lists, oaths and affidavits; © 


institution of a suit; processes; fixing a «date 


for trial; decrees; . classification and arrange. 
ment of records; accounts, registers, statements 
and returns; fees for affidavits, cost of proces. 
ses, number of bailiffs, legal practitioners, and 
cases under the Guardians end Wards Act. 


3. The Calcutta City Sessions Court Act 
1953 has 17 sections, some of them relating 


to the establishment of.the Court, the Court 


being ’a Court of Session and the Code apply- 
ing to such Court, and the inability of the. 
Court to have jurisdiction in certain matters. 
Trials before the City Sessions Court shall be by 
jury and there are sections concerning the sav. _ 
ing.of casesand proceedings pending in the High 
Court and about the Act overriding other law 
including Letters Patent. The Rules consider, 
inter alia, Vakelatnamas and Mukhtarnamas, 
rules relating to the trial, dispcsal of property, 
destruction and inspection of the records in 


. the custody of the Court, fees for affidavits, 


searching and copying, and provisions as to 
criminal rules and orders. As is only to be 
expected some of the Sections will be found 
to be common to both the Acts. 


4. The book hag an index and a table of 
cases, and should be of assistance to those who 
will be called upon to interpret these statutes, 


- viz., Judges, lawyers and ee litigant publie 
R.S.B. 


alike. 
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HINDU LAW OF ADOPTION, MAIN- 
TENANCE, MINORITY AND GUAR- 
DIANSHIP. By S. V. Gupte, assisted 
By G. M. Divekar B.A , LL.B., Attorney- 
at-Law. (N. M. Tripathi- Private Ltd., 
Bombay). 1st Edition, 1970. Pp. xxx. x 
and 438. Price, Rs. 35. ? 


The Hindu Adoptions and Maintenance Aut 
1956 codifies and ameads the. old law relet- - 
. ing to adoption and maintenance. With the 
passing of the Hindu Succession Act, 1956, 
which treats sons and daughters. equally i in the 
matter of succession,- ihe law of adoptions 
among Hindus has been simplified. The 1954 
Act provides for the adaption of boys as well 
- a3 girls, A- husband cannot prevent his wife 
from taking a child in adoption after his death, 
and this adoption‘will be in the widow’s own 
right. No persoan need be divested of any pre- 
perty which was vested in him, simply because 
an adoption has subsequently been made. 
Apart from this basic change in the concept 2f 
adoption, the Act has made other changes in 
thé old law in thé matter of the capacity to 
adopt, the capacity to be adopted, the capacisy 


to give in adoption, and the effect of adoption.- 


The Hindu Minority and Guardianship Act 
1956 amends and codifies certain parts of ‘the 
old law as found in the Srutia and Smritcs, 
the Guardians and Wards Act, 1890 and tha 
Indian Majority Act, 1875; it does not affect 
these statutes but is only supplementary fa 
them. It is in addition to and not in deroga- 
tion of the Guardians and Wards Act, 1890. 


2, In the volume under review, the old law 


is first described, followed by s. running ‘com. `> 
mentary on the two Acts under reference., 


. The Dattake and Kritrima systems of adoption 


are compared, and the Dattake adoption is - 


dealt with under the heads of essentials of a 
valid adoption; who may give in adoption; who 


may adopt and who, be adopted; and forma i.‘ 


ties and legal consequences of adoption; Main-" 
‘tenance and residence, and right of residenze 
(Mitakshara and Dayabhaga), and guardian- 


ship, are also covered in this part of the, 


- Book. ‘The Hindu Adoptions and Maintenance 
Act, 1956, in the next ‘part, considers inter 
alia, the right of adoptive parents to dispose 


of their properties, determination of adoptize- 


mother in certain: cases and presumption as to 
registered documents relating to adoption. It 
- is also concerned with the maintenance cf 
wife, of widowed daughter-in-law, and cf 
children and aged parents as well as depea- 
dants; the amount of maintenance, prioriiy ` 
for debts, and affect of transfer of property cn 
the right to maintenance. The third part is 
devoted to the Hindu Minority and Guardian- 
. ship Act, 1956, under the heads, inter alia, 
natural guardians and their powers, testa 
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mentary guardians and their powers, and the 
welfare of tha minor. i 


3. A former Solicitor-General to the Govern- 
~ment of India, the author was one of those. 
invited by De. Ambedkar to serve on a com- 
mittee to revise the draft Hindu Code prepar- 
ed by the Ran Committee, and -hig comments- 
on and criticism of certain recent decisions of 
the Supreme Court (which have, of course, 
been brought up-to-date) would. seem to call 
for careful ccnsideration. In regard to Sawan - 
Ram v. Mst. Kalawanti and others (AIR 1967 
S C 1761) ‘tha Author considers that the deci- 
sion ignores the nature of the right to adopt 
conferred on a.woman and that it is against. 
the declared object of the Act in respect of 
widows, and contrary to the scheme of-the Act. 
In regard to Punithavalli Ammal v. Minor 
Ramalingam and another (unreported judg- ` 
ment), the view of the Supreme Court is said 
to be opposed to the object of the Act and is 
contrary to the express provision of B. 12 of 
the Act. Similar is the learned author’s com- 
ment on the Supreme Court decision in Sita . 
Bai and another v. Ramachandra (AIR 1970 
8 C 343). 


4% The volume eee an index, aineid for 
each of the three parts, and a table -of cages. 
It should be of great assistance to the mem- 
bers of thé legal profession. RS.S. 
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GENERAL PRINCIPLES OF INSUR- 
ANCE LAW. By A. K. Bhattacharjee, 
Bar-at-law. With Foreword by Justice 
C. N. Laik, 1969. Eastern Law House 
Private’ Ltd, 54 Ganesh Chunder 
Avenue, Calcutta 13. Pp. xxii, 139, & xv. - 
Price, Rs. 10. 


The present publication, which -covers the. 
theoretical saspecis of the general principles of | 
insurance law applicable in India, deals with ` 
„all branches of the law, Marine, Life, and 
General insurance, including: shipping. laws 
regarding charter.party and bill of lading. 
Insurance law in‘India has in recent years 
undergone vast changes, particularly in the. 
areas of life and marine insurance (See the 
Life Insurance Corporation ‘Act 1956 and the 
Marine Insurance Act 1963). A contract of 
‘insurance is a financial arrangement by which 
a man protects himself and/or the members 
of his family against the contingencies of life. 
The fundamental legal principle is that one 
„person agrees to take the risk for another 
‘person’s life and/or -business in consideration 
of certain small payments called ‘premium’, 
The instrument containing the terms of.the 
contract is called a ‘Policy of Insurance’; the 
person insured is ‘the insured’ and the person 
who insures is the ‘insurer’: A contract of life 
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assurance, on the other hand, is a mere con- 


traci to pay a sum of money on the death of - 


the insured’ in consideration of the payment 
of a certain annuity, in instalments or -n & 
lump sum, during his life. This is not, 20w- 
ever, & contract of indemniby ‘like the other 


contracts of insurance where payments take 


place, not simply on a certain eventuality but 
on that eventuality resulsing in loss to the 
_insured. 


2. Insurance may be marine, or non-marine. 
The latter includes personal insurance (life, 
personal accident, sickness), property insurance 
(fire, burglary, livestock, etc.) and liability 
insurance (motor vehicles, aviation, empicyer’s 
liability, etc.). Marine insurance is an agree- 

“ment by which the insurer undertakes to 
indemnify the insured against the losses inci- 
dental to marine adventure. A bill of lading, 
on the other hand, is a document signed by 
the ship.owner or master which states that 
certain goods have been shipped and the terms 
on which they have been delivered, end a 
charter.party is a contract by which the entire 
ship or some principal part of it is lei to a 
merchant for the conveyance of goods pn 4 
determined yoyage. i 

3. The first chapter in the book wander 
review, on the characteristics of a contract of 
insurance, describes an endowment policy; 
the procedure in a life policy; misrepresenta- 
tion, concealment or non-disclosure in a 
contract; wagering contract. It discusses indem- 
nity and guarantee, loss by unlawful act of 
the insured, and insurable interest. The sscond 
chapter, on marine insurance, covers inter 
alia specifications of the Policy, the inscrance 
slip or cover note, insurable value, warrantees, 
loss and abandonment, the doctrine of proxi- 
mate cause, salvage loss, and actual and con- 
structive total loss. The Indian Bills of 
Lading Act, 1856 and the nature and inter. 
pretation of a Bill of Lading, the caarac- 


teristics of a charter-party, respective rights” 


‘of charterer and shipper, the value.cf the 
cargo and of the ship, ars among the topics 
covered in the other sections of this chapter. 
Non-marine and non-life insurance (gsneral 
insurance) is dealt with under apprcpriate 
headg in the third, and last chapter. 


4%. The volume has a table of casea and 
index, and should be useful to lawyers, public 
officials, businessmen and students. We are 
informed that a comprehensive treatise on all 
aspects of insurance law and. their application 
to India is at present in the Press. ; 

' ; R.3.8. 
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ESTATE DUTY CHANGES, 1969. By 
B. J. Sims, LL. B., F. T. I-I., Soli- 
citor of the Supreme Court. Butter- 
worth & Co. (Publishers) Ltd., 88 Kings 
way, London W. C. 2. Pp, viii & 66. 


Part IU of the English Finance Act, 19687 
(Sections 35-40) contains the provisions which. 
make substantial changes in the estate duty 


„system as regards deaths after 15th April 


1969. As to those who died before that date- 
the rules of estate duty will apply unaffected: 
by the changes. As an appreciation of the law 
ag it stood is necessary for understanding the 
provisions of the new legislation, the book 
under review gives some explanation of the 
old law as.an introduction to the new law. 
The latest law repeals many of the old: - 
charging sections and adds new:ones; the rate 


-structure has been altered, and old reliefs have- 


been abolished. The law concerning estate duty 
on settled property has been substantially 
changed, and there are many new definitions. 
As regards: interpretation and construction if 
has been specifically provided that Finance 
Act 1969 (Part ILI) shall be coastried as one. 
with the Finances Act, 1894 (Part I). It was the 
latter Act that introduced the estate duty and: 
still remains the basic code. It provides the 
scheme of liability to duty and the basis of 
valuation of property liable, spec:fies the per-- 
sons agcountable for the duty, and prescribes. 
the machinery of collection. Tke provisions 
relating to estate duty operate as law in 
England, Wales and Scotland. 


2. Estate duty on benefits under superan- 
nuation schemes was the subject of discussion 
in Parliament, but the present book makes the». 
position clear. When the book went to press, 
the Estate Duty Office issued certain supple- 
mental notes under the heads. Payments to 
the deceased’s legal personal reprasentatives;: 


_ where the deceased had a general power of 


nomination; annuities which continue to be- 
payable after the deceased’s death; interests, 
provided by the deceased; death of pensioner- 


-or annuitant; payments made in exercise of a. 


discretion; and gifts inter vivos. These notes. 
have been incorporated in the present book. 


Sections 35.40 of Part III of the Finance. 


- Act, 1969 relates to amount and estate rate of 


estate duty; changes as to property passing on. 
death; part only of the property to be treated. 
ag passing in certain cases; estate duty in res- 
pect of interests in expectancy; objects of 
national, scientific; historic or artistic interesti- 
supplementary and transitionai provisions. 


The present’ publication includes Schedule 17° 


(Pts. I, IT and II) on the Cetermination of 
the amount of estate duty on estate, sup- 
plementary provisions and consequentiab 
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amendments, as well a3 Schedule 21 on Estate 
Duty Repeals. There is also a useful index. 
R 


THE WEST BENGAL COURT FEES 
ACT, 1970. (With Suits Valuation Act, 
1887.) By Shambhu Das Mitra, M.A., 
LL.B, Advocate. Ist Edition. 1970, 
Eastern Book Agency, Calcutta 16. 
Pages xii & 157. Price, Rs. 15. 


The Court-fees Act (VII of 1870), an all- 
- India Act, remained in force in West Bengel 
Yor about a century. The Provinces and States 
having been empowered to amend or modify 
the provisions of the Act, it was amendel 
several times by the West Bengal State bet. 


ween 1922 and 1968. The West Bengal Court. - 


fees Ordinance, 1969 came into effect on 10th 
January 1970. Until then no ad valoren 
‘Court-fees were payable in the Original Sida 
of the High Court, Calcutta, although such 
fees wore leviable in the district and othe: 
Courts. To remove this disparity it was thought 
desirable to introduce ad valorem Court.fees 
in the Original Side of tae High Court also. 
Further, with the increase in the pecuniary 
jurisdiction of the Caleutta City Civil Cours 
from Rs. 10,000 to Rs. 50,000, litigants coulc 
pay ad valorem Court.fees on suits valued upic’ 
Ra. 50,000, while those in the High. Court 
remained exempt from thé application of this 
provision even on suits of greater value. Bus 
as the legislature was not in session, the above 
Ordinance had to be promulgated. It repealed 
she Court-fees Act, 1870 and has been replaced 
‘oy the present Act, which is the subject of the 
present volume. The repealed Act still applies 
~ however, to all documents presented before 
any officer serving under the Central Govern- 
‘ment, and to all suits and proceedings insti- 
‘tuted before the commencement of the Ocdi. 
‘nance and to all appeals and revisions -arising 
‘therefrom. 


Zz. The charging provisions of the Act are 
achedules I and II, Schedule I prescribing the 
‘ad valorem fees payable and II laying down 
the fixed fees. The Act of 1870 prohibited 
-dccuments specified in these Schedules from 


being filed, exhibited or recorded in any Court: 


ær received or furnished by any Public Officer, 
unless such document was properly stamped. 
These provisions are to befound in the present 
-Act also, which is based substantially on the 
framework of the 1870 Act. Article 11 of the 
IT Schedule and Arts. 7,12, 14,20 and 21 of 
‘the II Schedule of the 1870 Act applied to 
‘tha ‘Original Side of the High Court. The 
prosent Act removes this distinction and ap- 
plies equally to the High Court in Calcutta ag 
well as to the Courts in West Bengal. 


Raviz¥s 


8. The framework and scheme of the present 
Act are substantially the same as those of the. 
1870 Aci, although it differs in some mattera 
of detail. The sections and articles of the old 
Act have been re-arranged in the present Act, . 
which has not only omitted some of the pro. 
visions of the old Act, but has also incorpo.. 
rated some new heads of taxation. In’ some 


: cases the rate of fees payable has been in- 


creased while in others relief bas baen given: 
to the litigants, e. g., ralief given to widows 
in suits for maintenance. The Appendix gives 
the text of the Suits Valuation Act, 1887; the- 
two Annexures relate to the valuation of 
movable and immovable property, and sche. 
dule of debis. The General Index and table 
of cases are useful. 


A. The present publication not only states: 
the law as it is, but also indicates the law as. 
it was. Comparative tables. of new and cold 
Sections and clauses have been given where 
necessary, and all important decisions under 
ihe repealed Act which are applicable in the 
interpretation of the new Act have been in. 
3orporated in the book. R.S.S. 


LAW OF CENTRALEXCISEININDIA 
(in 2 Volumes). By B. L. Kanodia, B. 
Com., LL, B., Attorney-at-Law. Eastern 
Book Agency, 4 Wood Street, Calcutta 
16. 1st Edition. 1969. Vol. I, Pp. xix & 
360. Price, Rs. 17.50. - 


Excise duties are duties paid by the manu. 
caGturer on goods produced or manufactured. 
:n India other than salt, the tax being charge.. 
able with reference to the value, quantity, 
~olume, or weight of the product. It is neces. 
rary for the manufacturer or producer to hava 
e clear graap of the excise laws, which affect 
him very closely. Until 1944, when the 
Oentral Excises and Salt Tax Act was passed. 


there was no complete codification of the laws 


ef Central Excise. The Act of 1944 is a con- 
colidation ‘of various pieces of legislation 
imiroduced in the Centre and in the Provinces. 
Divided into seven chapters and forty rections, 
the second chapter lays down that the duties 
will be collected and levied on all excisable: 
goods and salt manufactured or imported by 
land into India at such rates as are specified 
in the First Schedule. The duties are charge. 
sble on ad valorem basis and may alter any 
prevailing tariff value, the tariff values them. 
selves being different for different classes or 
Cescriptions of the same article. The chapter 
elso lays down the procedure for determina.. 
tion of value for the purpose of duty as well 
gs the procedure for the issue of licences under 
the Act. Offences and penalties and the power 
cf Courts to order forfeiture and the recovery 
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of the sums due to the Government are dealt 
with in subsequent sections. 

2. The third chapter lays down fhe powers 
and duties of the officers and landholders.aad 
gives powers of atrest and summoning perscns 
to give evidence and produce documents, 
searches and arrest, and the procedure to be 
followed by the officer in charge of a Polce 
Station. Transport by sea and a special -p:0- 
visión regarding salt are the subject of the 
next two chapters. The Act next proceeds to 
specify provisions regarding the power of 


“adjudication, option to pay fine in lieu of 


confiscation, bails, and revisions, and provides 
for bar of suits and limitations of suits aad 
other legal proceedings against the Govern. 
ment and its officers. 


3. The various sections of the Act have been 
serially dealt with in the book under review, 
with short commentaries, each preceded by 
useful synopsis, and based on the decisions of 
the various High Courts and the Supreme 
Court. It contains also the First Schedule and 
all the Notifications.thereon, as well as refar- 
ences to the relevant Rules relating to sech 
section ofi the Act; the Schedule gives the 
names and descriptions of the excisable goods, 
and disputes sometimes arice as to the entry 
or category under which an article i3 texatle. 
All the Notifications relating to the itens 
under the Schednle are given against each of 
them. Relevant portions of-the Finance Act, 
1969 have also been included, The second 
volume, we are informed, contains the Rules 
portion, with a short commentary. 


4%, Useful alike to dhe lawyer and ihe 
industrialist, the book contains a teble of cases, 
a table of Notifications, and a detailed gene-al 


index. 


R.S.S. 
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THE DEVELOPMENT OF THE CON- 
STITUTION OF THE SOMALI RE- 
PUBLIC. By Dr. Haji N. A. Naor 
Muhammad, M.A., B.L., LL M., J.S.D. 
Published by the Government of the 
Somali;Republic, Ministry of Grace and 
Justice, Mogadiscio, 1969. Pp. xii and 
262. | 
In the | ‘present publication, Dr. Noor 

Muhammad, Vice-President of the Suprene 

Court of the Somali Republic, gives the reacer 

what is pérhaps the first full-length study in 


English of the Somali Conssitution. The So.. 


mali Republic is made up of the former 
Italian Trust Territory of Somalia and ihe 
former British Protectorate of Somaliland, 80 
much sgo that there has been an inevitaole 


i 
i 
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blend, fo more or less extent, cf Italian and 


`” English legal traditions in the State. The ex- 


periment is being tried in it of develcping 
undér a unitary constitution unified legal 
system out of the Civil Law and Common Law 
systems which have been co-existing with cus- 
tomary law and institutions, which in burm 
have been cosiderably influenced by Islam and ~ 
Shariat law. The present study covers not 


. only the provisions of the Corstittion, but 


aiso the laws enacted to implement it, ag well 
as the decisions of the Supreme Court relevant 
to the subject. 


2. The provisions in the Constitution for 
legislative power follow Italian precelent 
while the British influence can be seen in the 
executive sphere. The Supreme Court is the 
highest judicial organ and has to reconcile the 
different modes of judicial administration. The 
importation of the notion cf administrative 
law follows Italian precedent, but the writ of 
Habeas Corpus isa typically Anglo-American 
instrument for the protection of individual 
liberty; as to the constitutional guarantees of 
fundamental rights, there is a meeting of both 
the continental and the British tradit:ons.. 
Freedom of religion is protected by the Con. 
stitution, and the new integrated judicial 
system no longer recognises Quadis’ Couris or 
specifically customary Courts. 


3. The book gives a historical outline and 
traces the development of the Constituticn in , 
Part I, and describes the gereral characteris. 
tics of the Constitution in Part IT, followed by 
an analytical study of ita previsions. The 
Somali Republic is an Islamic, representative, 
democratic Republic, with a written and ~igid 
constitution and a Parliamentary system of 
government, establishing the supremacy oi the 
law, or, the Rule of law. Thera ara separate 
chapters in the both on citizenship, the Fresi- 
dent of the Republic, the National Assembly, 
the Government, Central and Territorial Or. 


ganization, Civil Service, Local Government 


and Public and auxiliary bodies. Tha judicial 
guarantees of fundamental rights include the 
right to institute legal proceedings, the rig at of 
defence, non-retroactive nattre of penal law, 
penal liability, and redress of jadicial errors. 


4%, The judicial power in the Republic is 
vested in the judiciary, with the Suprame Court 
as the highest judicial organ, and the Judieiary 
is independent of the executive and legislative 
rowers. It consists of the Supreme Court, the 
Courts of Appeal, the Regional Courts, and the 
District Courts; there are no Quadis’ courts 
and Civil courts. The Constitution contem. 
plates judicial review of legislative action by 
the Supreme Court constituted as-the Ccnati-. 
tutional Court (Aris. 98 and 99), and jucicial 
review of administrative action (Art. 94). The 
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Supreme Court constituted as the High Court 
of. Justice’ bas jurisdiction over proceeding 
against the President of the Republic and the 
members of the Government. Based upon the 
values of a free society, the Constitution esta. 
blisheg a proper distribution, of powers with a 
view to preserving the initiative and dignity 
of individual citizens, and has thereby laid the 
foundations of the- Rale of Law. 


5, In an appendix is reproduced tho texi of 
the Constitution, and the bibliography snd 
‘ table of cases add to the usefulness of the 
volume. Al the foot-notes in the text and ex- 
planations are carried over to the end. 

: R. 8.8. 





THE YOUNG LAWYER. Kishinchand 
Chellatam: Law College, Dinshaw 
Watcha Road, Bombay 20.1970 Pp.51. 


THE YOUNG LAWYER is the annual 


magazine of the Kishinchand Chellaram Law’ 


College, Bombay, and contains, in addition to 
the message of the President of the Governing 
Board and the Editor’s notes, several articles 
contributed by. the students of the College and 
others, besides the reports on the working of 
various College Associations and societies 
during the year. ‘Collisions and Contributory 
Negligence’, ‘Towards Socialisation of Law’, 
the ‘Population problem’ and ‘Student unrest’ 
ra the titles of some of the student gontribu- 
ions. : 


Presiding over the elocution dain petition 
trophy award function, Mr. Justice J. L, Nain 
deali with the practical side of legal education’ 
and deplored that ‘Conveyancing’ is a neglect. 
ed subject. The drafting of pleadings, peti- 
tions and memoranda of appeal, memoranda 
and articles of association and otherimportant 
documents is an-art in itself, and in order to 
be a good draftsman one must have the basic 
principles of law concerning the transaction in 
question at the tip of one’s fingers. 


Writing on criminal law, the’ Additional 
Chief Presidency Magistrate, Bombay, lists 
the following fundamentals; an saceuséd is 
presumed to be innocent till he is proved 
guilty; the burden of proof is on the prosecu- 
tion to establish the guilt; else, the benefit. of 
doubt must go to the accused, who should be 
assured a fair trial, and whose constitutional 
and legal rights must be scrupulously respect- 
ed. The rights of the accused include freedom 
` from illegal arrest and detention, bail, counsel 
‘ahd public trial, cross-examination, immunity 

from testimonial compulsion or self.incrimina- 
tion, appeal, and double’ jeopardy. In the 
- matter of testimonial compulsion, the Editor 
offers useful comments on the case of Ramesh 
Chandra v. West Bengal (AIR 1970 S O 940); 
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he also comments on double jeopardy in re- 
ference to the case of Assistant Collector of 
Customs v. L R Melwani (AIR 1970 S O 932). 
The Editor's other notes are on the Bank 
Nationalisation case (R. O, Cooper v. Union 
of. India, ATR 1970 S C 564). 


‘Should the law -còncern itself only with 
that conduzt which is harmful to others and 
breaks the peace within society, or may it be 
used to protect the morals of society? Iga 
topic which the Editor discusses in his 
other article. A line should be drawn, he 
says, between private life and public control, 
go that the individual may not be eaten up 
by. the- Welfare State in the same manner ag’ 
has happened in the totalitarian countries. The 
four principles which should guide us, are; 
toleration of maximum individual freedom 
consistent with the integrity of society; law to ` 
move slowly in any new matter of morals; 
respect for privacy; the concern of the law to 
be for minimum standards, -and not the 
Maximum ones, on P l 

In bis contribution on the linguistic re. 
organisation of States, Mr. Jethmalani shows 
how, although the Constitution created a 
strong Union: of India, the constituent units 
have begun to function as independent States. 
Linguistic regionalism has become a powerfuk 
lobby for securing as much as possible for 


- patricular ragions, and national planning has 


conseqnently to suffez. The linguistic principle , 
has failed and it must be eradicated. A new 


_commission should thoroughly re-examine the 


question on the basis of three principles: the 
newly formed States should promote the poli- 
tical unity of Indians as Indians; citizens 
must willingly, live in. fulti-lingual provinces | 


. or administrative units, which should not per: ` 


mit any political or economic advantage te 
any one political group; the primary objective ` 
should be the economic prosperity of the whole 
of India and administrative efficiency. ‘Hither 
we destroy this Frankenstein of linguism, or it 
shall destroy us as a nation?’ — Not mere- 
rhetorie, this. 2 R.8.8. 
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' SHINGNE’S SUMMARY OF SAL- 


MOND’S JURISPRUDENCE. By 
A. K. Sarkar, M.A., LLB, Advocate, 
High Court, Bombay. 2nd Edition. 1970. 
N. M. Tripathi Private Ltd., 164 Samal- 
das Gandhi Marg, Bombay 2, Er: xi ae 
194. Price Rs. 9.50. i 


Jurisprudence is said to be studs of- funda- 
mental legal principles, including their philo- 
sophical, historical, and sociological bases, and 
an analysis of legal concepts. For the last 
seventy years Salmond on jurisprudence has 
been a legal classic with students, lawyers and | 


/ 


I 
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' Judges. In recent times jurisprudential thought 
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has undergone considerable change, particu- . 


larly in the realm of social philosophy uncer- 
lying Law. From the view-pointa of both 
‘social stability and social necessity, Jaw is 
geen as a stabilising factor in human society 


as well a3.a need-based factor for the satisfac. 


tion of human want. Because of the impact 
made on law by the phenomenal progress in 
other disciplines like medical science, sociolo- 
gy and economic theory, the concepts of liabi- 
lity and ownership (state or public ownership) 
' have undergone a radical change. In the book 
under review the author has given some 
Indian decisions and noted some new develop- 
ments in the foot-notes. 


2. In ponent Jurisprudenca’ is a subject 
without practical applicability. The value of 
an ordinary legal subject like Contract, Tort, 
Crimes, lies in its practical use, but Jurispru- 
dence is an abstract, theoretical subject. On 
the other; hand; researches into Jurisprudence 
may have repercussions on the whole range 
of medical, legal, political and social thought. 
‘They may also wein away lawyersfrom exter- 
sive formalism to the social realities. of the 
time. The law of contract, for example, may 
well call for a general knowledge of econonics 
and economic theory on the part of the sw- 
yer, and the Jaw of crimes. for a knowledge 
of criminology and psychiatry. They make the 


lawyer more conscious as to the considerasion, 


of present social needs, pushing precedents ‘nto 
the background. 


3. The! present work discusses the EN of 


Jaw, the administration of justice, the sources 
of law, legislation, precedent, and custom. in 
the earlier pages. It describes the three taeo- 
ries about the nature of law, law as a system 
of rules, the function and purpose of law and 
its territorial nature, international law and 
constitutional law. It examines the necessity 
for the administration of civil and criminal 


justice, purpose of criminal justice. civil justice, 


and the secondary functions of courts of _aw, 
and it illnatratés the legal and historical sour- 
es of law. Supreme and subordinate legisla- 
tion, codification, interpretation of enazted 
law, the authority of precedants, circumsteuces 
weakening their binding force, judicial reason- 
ing, reception of customary law, kinds of 
custom, and conventional and legal customs, 


Í . 
are covered in three chapters, 


4, The later chapters deal with legal rizhts, 
ownership, persons, titles, and liability, Chey 
explain the characteristics of a legal right, the 
kinds of legal rights, the subject.matte: of 
ownership, sole ownership and co. ownership, 
trust and beneficial ownership, legal and equi- 
table ownership, vested and contingent owner- 
ship, possession in nw and in fact, concurrent 


| 
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possession, incorporated possession, and posses- 
gion and ownership. The legal status of dead - 
cr unborn persons, double caracity and double 
personality, agents and beneficiaries of a cor- 
poration, its rights and liabilities, and unin- 
corporated associations, are then considered. 
The next two chapters are concerned with 
void and voidable agreements, and four dis. 
tinct kinds of agreements, as well as the theo- 
ries of remedial and penal liability, two classes 


‘of wrongful acts, mens rea, intention, motive, 


negligence, the theory of strict liability, mis- 
takes of law and of fact, and vicarious respon- 
sibility. The law of property, jhe law of obliga. 
tions, and thelaw of evidence, are tha subjects 
of the concluding three chapters. 

5. The praesent book, which is primarily 


meant for students, should amply meet their 
needs. R.8.8. 





ADMINISTRATIVE LAW IN INDIA. 
By S. P. Sathe. Foreword by Justice 
P., B. Mukharji, Acting Chief Justice of 
West Bengal. N. M. Tripathi Private 
Ltd.. Bombay 2. 1st Edition. 1970. 
Pp. xxxviii & 294. Price, Rs. 22. 


The growth of bureaucracy in the modern 
State is largely responsible for the growth and 
importance of Administrative Law. Admiñis- 
trative Law enforces the rule of law against 
the State, and provides safegnards against 
illegal and arbitrary exercise of power by the 
Government. The present book is an exposi- 
tion of the principles of administrative law as 
they have been developed by courts, legisla- 
tures and government and semi.government 
departments in India, and it is designed to` 
acquaint the student with the principles of 
Indian Administrative- Law. It examines the 
axisting law`and attempts to suggest the lines 
along which it should develop. 


2, What sort of power does the administra. 
tion exercise? What procedures do administra- 
tive authorities follow in the exercise of their 
powers? What are the limits of the powers of 
the adminietration? What are tha ways in- 
which the administration is kept within those 
limits? And what remedies are available to 
the individual sgainst the illegal actions of 
the administration? These questions form the 
central theme of the book. 


‘8. A combination of both case book system 
of:study and theoretical analysis of the princi. 
ples of Administrative Law, the book bagins 
with a classification of administrative actions. 
The second chapter explains how the adminis. 
tration bas become a meeting point of the 
legislative, judicial and executive functions, 
and attempts to formulate tests for disting. 
uishing these powers and make a broad classi. 
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fication, which should help one to understand 
the broad questions that have been posed. The 
legislative functions are discussed, the practies 
of delegated legislation is analysed, and the 
constitutional limitations upon the delegation 
of legislative powers by the legislatures are 
examined. Then follows a discussion of the 
various mechanisms for the control of delegat- 
ed legislation and a study of how the courts 
exercise supervision over administrative tribu- 
nals and other quasi-judicial bodies. Judicial 
review is limited to matters of. jurisdiction 
and conformity with the rules of natural 
justice. The author then proceeds to. examine 
how administrative discretion is controlled ty 
the courts by determining the constitutional 
validity of legislation conferring discretionary 
authority on the executive and the validity 
of the exercise of that discretionary power by 
. the executive. The author considers that the 
Indian Conatitution provides an ideal set of 
remedies to the individual against the illegal 
actions of the administration, and the courts 
have applied them with discrimination and 
vigilance. Although the State still enjoys 
certain privileges, immunities, and preferences, 
the trend of the law is towards” taking them 
away gradually. 


4, Admitting the inevitability of delegated 


legislation, the author emphasises the need to . 


ensure its conformity with the constitutional 
principle of the rule of law. Will it be desir- 
able, he wonders, to have a Council of Tribu- 
nals as in England to supervise the working 
of tribunals and quasi-judicial bodies? Func- 
tional separation and reasoned decisions should 
be encouraged. Public corporations are becom- 
ing increasingly important and it is ths 
province of administrative law to provide new 
mechanisms for balancing administrative justice 
and administrative efficiency. Finally tha 
author commends the institition of Ombudsman 
a3 a possible remedy for the disease of corrur- 
tion"and maladministration. 


5. Appendices to the book onain ‘ths 
Government (Liability in Tort) -Bill, 1967, 
Liat of Public undertakings, and‘the Lokapal 
and Lokayuktas Bill, 1968. The bibliography, 
table of statutes, table of casen, and index are 
useful. 

6. The need today is for “a arate’ of 
adjudication better -fitted to- respond to the 


present official requirements than the elabo- . 


rate system of decisions provided by litigatian 
in the Courts of Law”, and this need has been 
carefully analysed’ in thé book. A scholarly . 
and erudite contribution, it should be useful 
to the Bench, the Bar, the administrators, and 
Government. R.S.S. 
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IDENTIFICAT ION OF HANDWRIT- 
ING AND CROSS-EXAMINATION 
OF EXPERTS. By M. K. Mehta, Exa- 
miner of Questioned Documents. N, M. 
Tripathi Private Ltd., Bombay 2. 4th 
Edition. 1970. Pp, xxii and 398. Price, 
Rs. 32.50. 


In all cases of forgery, the identification 
and proof of handwriting, especially signatures, 
is of suprema importance, and thè evidence of 
a handwriting expert, though not always con- 
clusive, is useful .in testing the validity of | 
other evidense; it is believed that with proper 
data for comparison a correct and reliable 
opinion is poasible. The present book aims at 
presenting & broad insight into the subject 


- and guide lawyers and others who have to deal 


with documents suspected to be false. The 
latest edition, more comprehensive than the 
earlier ones, includes a large number ‘of illus- 
‘trations to help the reader to appreciate the 
various characteristics of handwriting. There 


‘is algo a chapter on photography and the role 


of photographs in solving intricate problems _ 
of handwriting and allied subjests such a9 - 
chemical and -mechanical erasures, additions, 
and alterations, as well as up-to-date case law 
on expart evidence for the benefit of lawyers. 


2, Identification of handwriting occupies an 
important place in the administration of 
justice, where the rights and liabilities of per-e 
sons depend upon the genuineness of ques. 
tioned documents in Courts of Law. A reco- 
gnised mode of obtaining proof of disputed 
documents is to call a handwriting expert to 
give his opinion ona disputed signature or 
other writing; his opinion is relevant evidence 
under Section 45 of the Indian Evidence Act. 
The expert witness must have made a special 
study of the subject or acquired special ex- 
periencs in it When he is called for cross- 
examination, the object is to establish that his 
opinion is not correct, or not dependable, and 
this is possible only if the lawyer himself has 
some knowledge of the subject, although the > 
courts may sometimes ignore the expert opi- 
nion and report and rely on their own judg- 
ment in the packground of other ` evidence on 
record. 


3. Writing about the expert, the author 
examines expert opinion on photographs and 
evidences on commission, and whether the know-. 
ledge of a particular script is essential. He 
deals with writing habits under the heads of 
movement, pen pressure, shading, pen position, 
‘alignment, slope or slant, spacing, arrange- 
ment, size or proportions, style, quality of 
strokes, and general execution. Ths personal 
characteristics are covered under the heads of 
form and formation, variations, relative posi- 
tion of letters, pencil and ball-point pen wri. 
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~ tings, and carbon impression writings. The 
author would like one exper; to cross-examine 
another, as that will ease the work of the 
court and, promote the ends of justice, many 
of the lawyers not being well versed in the sub- 
ject. In the chapters on standard of comparison, 
general characteristics, writing habits, perscnal 
characteristics, forgeries, and examinatior-in. 
chief, the author gives a specimen of the pre- 
sent unsatisfactory style of questioning, and 
gives numerous model questions for examina- 
tion-in chief and cross-examination. There are 
also separate chapters on the languages and dia- 
lects of India (there is a separate chart at the 
end giving the numerals and the alphabetsin all 
the 14 languages recognised by the Constitu- 
tion), inks, additions, alterations, erasures and 
sequence of strokes, and on disguised writings. 
4, Although identification of type-scrirt is 
said to be more reliable than handwriting 
identification, that hag not yet been made ad- 
missible in evidence. The cross.examination 
of an expert is sometimes lengthy and un. 
productive of any result owing to the want of 
a general understanding of the subject, and 
the present book should therefore be valuable 
to lawyers preparing for guch cross-examine. 
tion; it should prove useful to judges and 
magistrates as well. 
5. The bibliography, tatle of cases and 
index are useful adjunsts. R.S.S. 
: A 





LAW RELATING TO ESTATE DUTY, 
GIFT TAX, AND WEALTH TAX. By 
C. C. Anajwala, B. A. {Hons.), LL. B, 
Advocate, High Court, Bombay, Ist 
Edition. 1970. C. Jamnadas & Co , 145-C, 
Princess Street, Bombay. 2. Pp. xviii & 
348. Price, Rs. 15. Be 4 
The book under review deals with the dirett 

tax laws relating to Estate Duty, Gift Tax, 

and Wealth Tax. These laws aim at redwing 
the concentration of wealth in the hands of the 
few and the removal of inequalities in the dis. 
tribution of wealth, thereby enabling the 
State to finance development and welfare pro- 
grammes. It contains an exhaustive commen. 
tary on the various provisions of the tax laws, 
each commentary being preceded by a ureful 
analysis and supported by the latest case law, 
particulatly, the decisions of the Supreme 

Court, and giving practical illustrations with 

calculations ag working models in order to 

make abstruse provisions easily intelligible. 

2. The Estate Duty is a capital levy taxing 
capital wealth which accumulates after pay- 
ment of the other taxes and meeting expen- 
diture. While the law provides for the exemp- 
tion of certain properties, it also provides for 
aggregazion of property for rate purposes, so 
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that the rate is enhanced, anc what is given 
with one -hand is taken away with the other. 
It provides also for bringing within its purview 
she properties transferred to controlled com. 
panies. The Gift Tax is a levy on gifts in. 
tended to fill up 2 gap in the taxing structure 
which’ made it possible to avoid or reduce the 
jax liability by gratuitous transfer of pro. 
perty. It ineludes any transaction made with 
intent to diminish the value of one’s property 
in order to increase that of another. The 
Wealth Tax, on the other hand, ig a tax levied. 
on the net wealth, which means the spesified 
assets minus all -debts owed by the assessee, 
The Supreme Court has held that income tax 
liability on the valuation date is such a dedu- 
otible debt, because it is a presert obligation to. 
pay an aseertained sum of morey and, there. 


. fore, a perfected debt. 


8..There are three parts in the volume 
under reference. Part I deals w:th the Estate 
Duty Act 1953, the Estate Duty Rules, and 


_the Estate Duty (Controlled Oompanies) Rules; 


Part IL deals with Gift Tax Act 1958 and the 
Gift Tax Rules, and Part ILI, with the Wealth ` 
Tax Act 1957 ani the Wealth Tax Rules, The 
85 sections of Part I are appropriately grouped 
under such heads a3 imposition of the duty, 
exceptions, aggregation, value ckargeable, 
deductions and collection of the duty, and 
jurisdiction of courts, followed by the First ` 
and Second Schedules. The 46 sections of the 
Gift Tax Act, 1958 are divided into chaptera 
on the charge and gifts subject to such charge, 
Gift Tax authorities, assessment appeals, revi- 
sion and references, payment and recovery of 
the tax, refunds and rectification of mistakes, 
followed by the Schedule giving the rates of 
tax. The 46 sections of the Wealth Tax Act. 
have been grouped under similar chapter heads, 
followed by the Schedule of rates. 

4, The Supplement to the book contains 
sections 26 and 27 of the Finance Act, 1970 
with comments, other amendment Acts, Noti. 
fications and recent case law. The intelligent. 
reader should be able to gather several hints. 
for the avoidance of tax liability by suitably 
arranging his own affairs. Tax avoidance is nob 
the art of dodging tax without actually break. 
ing the law. Rather, it is the “Lawful carrying 
out of a transaction which was either entered 
into, or took a particular form, for the pur- 
pose of minimising taxation’. As obgarved by 
Justice Jagadisan in Aruna Group of Estates ` 
v. State of Madras, (1955) 55 ITR 642 (648), it 
is sound law, and not bad morality, for any. 
body to so arrange his affairs as to reduce the. 
brunt of taxation fo a minimum. There is a 
full discussion of the subject against the back. 
ground of ‘the law in England in Potter and 
Monroe’a ‘Tax Planning (Sweet & Maxwell, 
1970).- The present book should therefore be 


32 Journal 
highly useful to lawyers, tax consultants, tax 
payers and law students alike. R.8.E 
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COMMENTARY ON THE CONSTITU- 
` TION OF INDIA. Vol. 5. (Arts. 300- 
End.) Fifth Edition (Revised, rewritten, 
and enlarged). 1970. By Durga Das 
Basu. S. C. Sarkar & Sons (Private) 
‘Ltd., 1-C College Square, Calcutta 12. 
Pp. xvii, 662, & (312). Price, Rs. 45. ` 
The present volume of this monumental and 
eancyclopaedic work of learning and research 
- ‘incorporates the several judicial decisions aad 
legislative enactments that have accumulated 
“esince the. publication of Volume IV in 1968. 
The comments on the provisions relating to 


Services in Part. XIV (Arts. 309-323), covar- 
ving nearly 230 pages, form virtually an :n-, 


dependent treatise, and deal with sach topics 
ag recruitment ‘snd conditions of servize, 
tenure, dismissal, removal or reduction in 
‘rank, appointment ani term of office of men. 
. thers of the Public Service Commissions, rexo- 
‘yal and suspension of a member, and fuac- 
„tions, expenses and reports of Publie. Serv_ce 
Commissions. A detailed casebook regarding 
these constitutional provisions and their ep. 
-plication by the courts to different sets of 
2ricumstances is to be found i in Madan Bhatia’s 
‘Public Service througli the Cases (1969). 

9. In the present work the chapter on 
Amendments (Part XX) has also been develcp- 
ed with particular reference to the contro- 
versial' decision in Golak Nath’s case (AIR 
1967 S C 1643), various aspects of which have 
been discussed from the juristic standpoint. In 
this casé the Supreme Court has taken tha 
view that the Fundamental Rights in Part ILI 
of the Constitution cannot be subject to. the 
‘process of amendment provided for in Art. 338 
and that if any such right is to be amended, a 
‘new constituent aésembly must be convened 
-for making a new: constitution. In a tabular 


form the author summariees the reasons given, 


by the Supreme Court (majority of 6 ir à 
Bench of 11) and- gives ‘the comments aga-nt 
-sach of those reasons. 


-3. All amendment - Acts upto the Twensy.. 


third have been incorporated in the text. The 


-Constitution (Twenty-second) Amendment Let 


1969; - followed by the Assam Reorganisation 
; (Meghalaya) Act, 1969 have’ called for a 
thorough revision of the 6th Schedule, aad 
this is now believed to be the only. book giving 
va complete. treatment of the autonomous State 
-of Meghalaya. Parts XUI and XV to XVII 
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(Arte. 301.807, 324.360) deal with the sub- 


jects of trade and commerce, elections,-special: — 


provisions relating to certain classes, language, 
and emergency provisions. They cover the 
Power of Parliament to impose restrictions on 
trade and commerce and the restriétions on 
these legislative powers, the control of elec- 
tions by an Election Commission and bar to 
interference by Courts in electoral matters, the 
language of the Union and the Supreme Court, 
and Emergency Provisions, Articles 361, 362 
and 363 dwell on the powers of the President, 
the rights and privileges of the Rulers of 
Indian States,and bar to interference by Courts , 
in disputes arising out of certain - treaties, 
agreements, etc, They are among ‘the points at 
issue in .the present proceedings before the 
Supreme Court, in which the Rulers have 
challenged the validity of the President's 
order de.recognising them. The Schedules, nine 
in number, have been appended at the end, 


and account for as.many as 312 pages. 


4, The method of treatment adopted in the 
work is comparative. It is a commentary not 
only on the Constitution of India, but also on 


the parallel provisions of the Constitutions of. « 


the United States, Eire, Australia, Canada, 
South. Africa, ` Japan; France. Burma and 
Ceylon and, moat important, England. After 
each Article of the Indian Constitution, the 
comparable provisions of other Constitutions 
are ‘reproduced snd the commentary refers in 
detail to the legal position under those other 
constitutions. It is claimed that such a syste- 
matic comparison of different Constitutions 
from the standpoint of legal interpretations 
bas not so far been attempted. In order to 


‘avoid confusion, the comments under each 


Article have been divided under two heads: (a) 
‘Other Constitutions’; (b) India. _ 

5 The present work ‘presents, primarily, a 
judicial interpretation of the Constitution of 
India, for use in Courts whose decisions shape 


_ its application, progrees and development. At 


the same time full attention has béen paid to 
the political and constitutional aspects so ag to 


‘be useful to political scientists and-parlia- 
mentarians. Reference to existing laws is .. 


imperative for constitutional interpretation 
from the legal standpoint, and the book there. 
fore includes references to the statute law 
under the major constitutions. In a word, the 
book is invaluable, to the judge, lawyer, parlie. 
mentarian and political scientist alike. 

6. Though there-is no general index, the 
commentary on each Artiele:is wierd 
followed by an: index: - R.S.S. 





The late Shri V. V. CHITALEY, B.A., LL.B. 
Senior Advocate, Supreme Court of India 
(FOUNDER OF THE ALL INDIA REPORTER, LTD.) 


(1885—1971) 
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IN MEMORIAM 


‘Tis all a chequer-board of Nights and Days 
Where Destiny with Men for Pieces plays: 
Hither and thither moves, and mates and slays, 
And one by one back in the Closet lays. 


—Omar Khayyam 


It is with feelings of the utmost grief that we are 
recording in this issue the passing away of our beloved 
founder, Mr. V. V. Chitaley, on the llth of March last at 
Nagpur, after an illness of several months which he bore with 
exemplary patience and fortitude. For more than a year he had 
to suffer the anguish of Cancer to which he had to succumb 
in the end in spite of the best medical aid. He was 85 
years of age at the time of his death. 


The late Mr. Chitaley was unquestionably one of the 
greatest Indians of his time in his own way. As he had not 
entered active political life and had not taken upon himself 
the career of a social reformer or any other career which 
would have brought him into limelight, the general public 
had not much opportunity of knowing about his real great- 
ness, work and achievement. But his service in the field of 
law was in no way the less significant on account of his not 
having cut a prominent figure on the stage of public life. 
There is practically no one in the legal world, whether Judge 
or Lawyer, to whom the name of Chitaley is not known. 


The All India Reporter founded by the late Mr. Chitaley is 
now practically synonymous with law reports in India, and Mr. 
Chitaley’s name is synonymous with the All India Reporter 
in legal circles. It is not that before Mr. Chitaley started 
the All India Reporter in 1922 there were no Law Reports. 
in India. There have been Law Reports in India for a very 
long time, for nearly a hundred years now, but practically 
all of them were Provincial Journals, except one or two 
which were either meagre or too expensive for the gene- 
rality of the profession. It was left to the late Mr. Chitaley 
to conceive of a Law Journal on a popular basis which would 
combine both the functions of an All-India Journal and of a 
provincial journal. It is this feature that made an immediate: 
appeal to the entire body of the legal profession in India. 
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and made Mr. Chitaley’s name familiar throughout the length 
and breadth of India in legal circles. 


It was Mr. Chitaley who visualised, as it were by in- 
spiration, the need for a journal on an All-India basis which 
would be equally useful in every High Court in India. It is 
said that all great things are, in their nature, simple. The 
same thing can be said about Mr. Chitaley’s concept of an 
All-India Journal. Though it was of such obvious value for 
the country, the idea had not occurred to any of his prede- 
cessors at least in the form and with the vividness with 
which he conceived the idea. In that sense, the late Mr. 
Chitaley can be truly accorded the position of a pioneer, 
nay, a public benefactor. 


Whatever may be the vicissitudes of the Commonwealth 
ties in other spheres, collaboration in the professional and 
academic fields has proceeded uninterruptedly, as was proved 
by the recent Commonwealth Law Conference in Delhi. The 
above statement applies with much greater force to India 
and its component States. It is one of the most priceless 
parts of the British heritage that we have the same legal 
and administrative system in India in all the States and the 
fissiparous tendencies seen in other spheres have not been 
noticed in the field of law. The contribution of the A. I. R. 
in this matter has been not only not negligible but genuinely 
significant inasmuch as understanding has to be based on 
knowledge, and knowledge has to come from books. 


The dedication with which Mr. Chitaley worked for his 
ideal is something which only his colleagues and collabora- 
tors knew and of which the outside world cannot have a suffi- 
cient idea. Almost till the last breath of his life he was thinking 
only of the giant concern which he had built up and of the 
lines on which its service to the legal profession and to the 
cause of law could be improved and developed. 


It must also be mentioned that Mr. Chitaley had taken 
upon his own shoulders the cause of freedom of law report- 
ing in India and whenever there was a threat to such free- 
dom it was he that stood in the forefront and took upon 
himself the brunt of the struggle. 


Mr. Chitaley sincerely believed that there must be 
absolute freedom of law reporting, if there should be a 
proper development of law in this country. It is a self-evi- 
dent proposition that in our system of jurisprudence case- 
law furnishes the bricks with which the edifice of law is 
built up and any move to affect this source of law cannot 
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but operate adversely on the growth of law in this country. 
Mr. Ghitaley felt very strongly on this point like many other 
Jurists in the world. His work in this field is one of his 
most important contributions to the development of law in 
India. 


Mr. Chitaley’s name will be remembered not only as 
the founder of the All India Reporter and other All-India 
Law Journals but also as the author, inspirer and promoter 
of a new model of Law Commentaries and other publica- 
tions like the Digests and Manual, in which the same 
thoroughness and ‘systematic and scientific methods which 
he adopted in the case of the Law Journals can be seen. 
Everywhere his object was maximum usefulness to the lawyer, 
and the profession has come to regard thoroughness and use- 
fulness as guaranteed charactefistics of Mr. Chitaley’s publi- 
cations, which therefore carry a reputation of their own among 
lawyers and Judges. 


It is not known to many that Mr. Chitaley was a radical 
nationalist and many are the patriotic causes to which he has 
made generous contributions without undue publicity. He was 
also very much devoted to the Hindu religion and Hindu 
ideals of life — facts which the outside public do not know. 


In personal life Mr. Chitaley was simple to the point of 
austerity and sometimes staggered people by his ways of 
living. His heart was always touched by poverty and he never 
stinted help to the poor and the needy. His humility of be- 
haviour was something absolutely genuine and unassumed 
and he was a gentleman to the core in every sense of the 
term. 


Mr. Chitaley died full of years and honour. 
_ May his soul rest in peace, 
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PATENTS, TRADE MARKS, COPY- 
RIGHT AND INDUSTRIAL DE- 
SIGNS. By T. A. Blanco White, one of 

-Her Majesty’s Counsel, and Robin 
Jocob, Bar-at-Law. Sweet & Maxwell 
Limited, 11, New Fetter Lane, London. 
1970. (In India: N. M. Tripathi Private 
Ltd., Bombay). Pp. xv and 189. Price 
Rs. 36. Paperback edition. Rs. 18. 


The subject of the present publication is the 
law of commercial and industrial imitation; 
imitation by one manufacturer of another’s 
products, imitation by one trader of the names 
and badges by which another's goods or 
services are known. The parts of mercantile 
law with which the book is coneerned are 
sometimes regarded aa specialised, but busi. 
nessmen or lawyers cannot, on that account, 
put such questions aside as matters purely for 
the specialist. A good many of the disputes in 
this field arise from ignorance from failures by 
one or both parties to foresee the likelihood 
of legal rights being infringed. The Design 
Copyright Act, 1968 is believed to have in- 
creased the chances of such failure occurring. 
The present book is intended to provide 
enough knowledge to let the reader know 
when he needs to seek specialist advice. 


9. In addition to the introduetory section: 
there are three sections in the book, broadly 
along the lines drawn by the Acts of Parlia- 
ment. The first Part, or Section (Chapters 3-7), 
is concerned with the copying of the product, 
‘and deals mainly with the law of patents and 
of industrial designs, and explains how patents 
are to be obtained, to what extent they are 
useful, the patenting of important inveniions, 
industrial designs, Crown rights and security. 
The second part (Chs. 8-15) is concerned with 
the way things are sold, and deals mainly with 
the law of passing-off, trade marks, and other 
rules preventing unfair competition or unfair 
selling techniques. After discussing in detail 
the rights of the registered proprietor of æ 
trade mark the author proceeds to explain 
what sort of thing can be registered as a trade 
mark, gives an outline of the procedure for 
registration, discusses the conditions necessary 
for registration and explains when other peo- 
ple’s application can be opposed, and what 
precautions should be.taken to keep a irade- 
mark registration valid. A separate chapter is 
concerned with a special sort of trade-mark in- 
tended, not to indicate the existence of a trade 
connection between the owner and the goods, 


but to indicate that the owner has certified 
the goods as reaching certain standards. The 
general rule governing passing-off and its 
ramifications is then discussed, and the law on 
the matter of trade libel or slander of goods 
is explained with the aid of a few examples. 

3. The third part (Chs. 16-22) deals with 
the law of copyright and the law of confiden- 
tial information. It tackles the question of 
who owns a copyright in the first place and 
what may happen to it afterwards. It defines 
what infringement is, deals with questions 
arising from dealings in copyright, and finally, 
discusses the right, not to stop others from 
reproducing a work, but to stop them making 
use of the information contained in it. The 
present book is about the English law, but, 
generally speaking, foreign legal systems have 
something corresponding to the rights dis. 
cussed in it, although the rules are not always 
the same. Where Common-wealth countries 
are concerned the differences are small, but 
outside them, the differences are significant and 
the approach is different; the present book con. 
tains short notes about them. Most of the law 
discussed in it is contained in a few Acts of 
Parliament, but text-books on the subject give 
the texts of these Acts, with explanations of 
what they arerbelieved to mean; other 
gources of information are the reports of 
decided cases. 

4, The present book contains a useful table 
of cases and index. B.5.8. 


MASSACHUSETTS COURT CLINICS. 
APTO Monographs No. 1. Published 
by International Journal of Offender 
Therapy, 199 Gloucester Place, London 
NW1. England. European Editor: 
Melitta Schmideberg, M. D. 1970. An- 
rere Subscription, £2. Single copy, 

Ha by 


Although the United States of America has 
reached undreamt of standards of welfare and 
social services, delinquency and drug addiction 
continue unabated, and it was the need to 
adopt an imaginative approach in dealing with 
these evils that gave birth to the establish. 
ment in New York in 1950 of the Association 
for the Psychiatric Treatment of Offenders 
(APTO), a pioneer organisation in the field 
of offender therapy and correction, member- 
ship of which is open to all professions deal. 
ing with the problems of anti-social behaviour. 
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One of its goals is to establish “the psycho. 
therapy of offenders as a speciality, by 
encouraging treatment, research, and active co. 
operation with allied disciplines.” Psychiatrista 
need to know about the law and to appreciate 
the funetions, prorogatives and duties of the 
Court, and the legal profession should become 
acquainted, says the Editor, with the funda- 
mentals of psyehiatry and psychotherapy, what 
it can and what it cannot do. The Association's 
International Journal of Offender Therapy, 
published thries a year, has so far brought 
out authoritative therapeutic, psychiatric, 
sociological and legal articles from over 
twentyfive countries, ? 


2. The APTO monograph under review deals 
with the unique set.up and the solid accom. 
plishment of the Massachusetts Couri Clinics 
for the treatment of offenders. It includes a 
study of the Administration and Community 
aspects of these clinics, and articles on* En. 
forced Psychotherapy and Diagnosing Offender 
Patiente. The writer of the last article conclu- 
des that consistent and meaningful criteria 
for establishing the competency ofan offender, 
and his eriminal responsibility or dangerous. 
ness have not as yet been developed ahd that, 
perhaps, the Court room is not an appropriate 
laboratory for such a scientific task. It would 
appear that the work of the twenty Court 
clinics in Massachusetts, carried out for many 
years, has demonstrated that therapy in the 
Court setting can be fruitful, that initial diff. 
culties with patients can be overcome, and 
that harmonious co-operation with Judges and 
Court personnel can be developed. R.S.S. 


A HANDBOOK ON THE GENERAL 
PRINCIPLES OF THE LAW OF 
CONTRACT. By Prof. M. Krishnan 
Nair, M. A., M. L., LL. M., Lekha Pub- 
lishers, Thampanoor, Trivandrum. 
1970. Pp. 246: Price Rs. 3. 


An agreement enforceable by law is a con- 
tract. All agreements are contracts if they are 
made by the free consent of tae parties com. 
petent to contract, fora lawful consideration, 
and with a lawful object, and are not expressly 
declared to be void. The book under review 
describes the general features of a contract, the 
formation of contracts, factors invalidating 
contracts, performance breach and impoasibi- 
lity, damages, specific relief, and quasi-con- 
tracts. The author discusses, inter alia, the 
essential elements ofa contract, agreements 
creating obligations, simple contracts and con. 
tracts under seal, express and implied con. 
tracts, unilateral and’ bilateral contracts, and 
void and voidable agreements. Offer and ac- 
ceptance, communication of offer, meaning of 
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acceptance and its manner, when acceptance 
is to be effected, revocation of acceptance, and 
intention to create legal obligations are then 
examined. The necessity of consideration, con- 
sideration being distinct from motive, privity 
of consideration, executed and part considera. 
tion, adequacy of consideration. consideration 
and discharge of contracts, limitations, and 
application in negotiable instruments, are 
analysed, and among the factors invalidating 
contracts are mentioned mental incapacity, 
mistake, coercion and undue influence, fraud 
and misrepresentation, legality of object, and 
void and contingent agreements. The discharge 
of contracts by performance, the parties who 
must perform them, time, place, and manner 
of performance, appropriation of payments and 
contract which need not be formed are the to- 
pics covered by Part IV. The other three parts 
deal with effect of breach of performance, the 
doctrine of frustration, discharge of contract 
by operation of law, nature of damages in 
breach of contract, specific performance and 
equity and defences to specific performance and 
the nature of quasi-contracts. 


2. When a party to a contract breaks the 
obligation imposed by the contract a right of 
action is conferred on the party injured; it 
may.even discharge the injured party fron 
performance of his part of the agreement. He 
can claim damages from the other party for 
compensating the loss suffered; in certain cases 
the injured party may obtain a decree for 
specific performance of the contract. The first 
is a common law remedy and the second, & 
remedy in equity. The law relating to specifie 
relief including specific performance of con- 
tract was till recently contained in the Specifie 
Relief Act 1877; now it is contained in Specific 
Relief Act, 1963, which came into force on 1st 
March, 1964. A quasi-contract, on the other 
hand, belongs to an entirely different category 
which has little or nothing in common with 
genuine contracts, beyond the fact that the 
same procedure is used for actions in contract 
and in quasi-contract; after all it is a branch <f 
the law of contract and subject to the same 
limitations. 


3. With several model questions given at 
she end for the benefit of the student, the neat 
handbook under review should be very useful 
in practice. But there is no preface, introduc. 
tion, table of cases, or index, R.S.S. 





GENERAL SALES TAX LAW IN 
MADHYA PRADESH (in two volumes). 
By M.C. Gupta, B.A., LL. B., Advocate, 
and Tax Consultant. 2nd Edition. 1970. 
Wadhwa & Company, Rampurawala 
Building, Indore 2. Vol. I, Pp. xii & 
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Rs. 30 per volume. (Sold in sets only). 

Since the introduction of the Madhya 
Pradesh General Sales Tax Act, 1958 and the 
voles framed under it, there have been several 
amendments virtually altering the entire body 
-of the law. Tho need was greatly felt for an 
up-to-date book on the subject by the tax- 
payers, tax consultants, legal practitioners, 
and the administrative authorities, who were at 
@ loss how to keep themselves abreast of these 
successive amendments, and the present book 
ds designed to meet that need. The 1st edition 
of the book was published in March 1967, 
followed by a companion volume in September 
1968, and it included a comparative study of 
the Schedules and Notifications issued under 
Bection 12 and other Sections which ara of 
practical use in day-to-day business. In the 
2nd edition have been incorporated the Dele- 
gation Orders issued by the Commissioner of 
Sales Tax, which are not easily availabla to 
fax consultants. The legislative history of the 
Act and the Rules give the position of all the 
sections and clauses on different dates since 
the eoming into force of the M. P. General 
Bales Tax Act. 

9. Volume I of the book contains the M. P. 
Goneral Sales Tax Act 1958, legislative history 
of the sections, the history of the Schedules, 
and Notifications. Of the 55 sections in the 
Aot, the earlier ones deal with the taxing 
authorities, incidence and levy of tax, levy of 

tax, tax-free goods, licensing and re- 
gistration of dealers, returns, assessment of 
tax, and payment and recovery. Refunds, 
remission of tax, accounts, establishment of 
eheok posts, powers of the officers of the Sales 
fax Department and the delegation of the 
Osmmissioner’s powers are among the topics 
govered by Sections 22-30. The other sections 
consider, inter-alia, the transfer of proceedings, 
fhe powers of the Commissioner, control of 
@learing agents, bar to certain proceedings, 
appeal, court-fee stamps, application of the 
Limitation Act, statement of case to High 
Court, rectification of mistakes, and offences 
and penalties. 

8. Volume 2 contains the M. P. General 
Sales Tax Rules 1959, history of the amend- 
ments to the Rules and the Delegation Orders. 
The Rules are given under 15 Parts, the first 
four of them desling with Sales Tax autho- 
nities, licenses, and registration of dealers, 
while the return of turnover and statement of 
purchases, payment of tax, assessment and 
refund are covered in tha next five parts, 
Parts IX-XIV dwell on inspection of accounts, 
aheck posts, appeals and revision, serving the 
notice and summons, fees, and delegation of 
powers. All the Forms prescribed for use have 
been appended at the end. 
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4%, The scheme of the book has been well 
designed for purposes of quick reference, All 
those connected with the study, practice, and 
administration of the sales tax law in Madhya 
Pradesh should find the publication very useful. 
Said to be the only book available on the sub- 
ject, it brings the various amendments of the 
law within easy reach of all concerned. Each 
of the volumes has-several blank pages at the 
end for the reader’s personal notes. The law 
is stated as on 31st August 1970.  RB.8.8. 


THE CARRIERS ACT (Act 3 of 1865), 
By Dasugopal Mitra, M.A., LL.B., 
Advocate. lst Edition, 1970. Sarat 


Book House, 18-B Shyamacharan De Pe 


Street, Calcutta 12. pages 60, Price 
Rs. 5. 
A common carrier or a public carrier 
denotes a person other than the Government 


who is engaged for all the purposes of trans- — 


porting for hire property of persons from 
place to place, by land or inland navigation. 
A ‘person’ includes any association or body of 
persons whether incorporated or not, There 
are different laws relating to the carriage o 
goods by land, including inland navigation, 
carriage by sea, and carriage by air. The 
‘carriage’ may be by private carriers, who are 
ordinary bailees and for which there is no 
special enactment, and which are guided by 
the Indian Contract Act. The Carriers Act 
1865 deals with common carriers of goods 
over land and by inland navigation. The 
Indian Contract Act does not govern their 
rights and liabilities, which are regulated by 
the principles of English common law as modi. 
fied by the Carriers Act, 1865. The Railways 


Act, 1890 deals with the carriage of goods over ~ 


land by railway. Carriage by sea is governed 
by the Indian Bills of Lading Act, 1856 and 
the Indian Carriage of Goods by Sea Act 1925, 
and carriage by sir, by the Indian Oarriage by 
Air Act 1934, which gives effect to a conven. 
tion for the unification of certain rules relat- 
ing to international carriage by air; internal 
carriage by air is governed by the English 
common law. 


2. The small book under review is a com- 
pilation on the Carriers Act 1865, with notes 
and comments. The Act contains eleyen sec. 
tions, by the third of which carriers are not 
to be liable for the loss of certain goods above 
one hundred rupees in value, unless they are 
delivered as such. The carrier may fix the 
rates for carrying, but the person who is 
entitled to recover money in respect of pro- 
perty lost or damaged may also recover the 
money paid for its carriage. Section 6 specifies 
the categories of property regarding which the 


F 
4 $ Past | Á 3 
EERE PA - = 


40 Journal 


liability of the carrier is not limited or affected 
by Public Notice, and lays down that carriers, 
with some exceptions, may limit liability by 
epecial contract. But the special contract does 
not limit the liability of the owner of a rail- 
road constructed under Act 22 of 1863. Sec- 
tion 7 lays down in which cases the owner of 
a rail-road or tram-road is answerable for loss 
or damage. A common carrier is liable for the 
loss or damage caused by neglect or fraud of 
himself or his agent, but plaintiffs in suits for 
loss, damage, or non-delivery, are not required 
to prove negligence or criminal act, although 
notice of loss or injury is to be given within 
six months. This Act follows the scheme, but 
not the details, of the English Carriers Act; 
the former’s emphasis is on the carrier’s liabi- 
lities and duties and the latter’s on the pro- 
tection available to him. 


8. In a suit for loss, or damage, or non- 
delivery, a consignee, not being a party to the 
Carriage contract, cannot enforce a contractual 
obligation between the consignor and the 
carrier, but can sue in tort. In the case of loss, 
the onus of proof that there is no negligence 
falls on the carrier. Arts. 10and 11 of the Limi- 
tation Act prescribe the period within which 
& suit against a common carrier can be filed. 

4. The book has a useful subject index and 
index of cases. R.S.S. 





A CONCISE TREATISE ON COMPANY 
LAW. By Philip K. Thayil, Professor 
and Principal, Government Law Col- 
lege, Cochin. Foreword by A. T. Mar- 
kose, M. A., LL. D., Deputy Judge, In- 
ternational Administrative Tribunal, 
and Dean, Faculty of Law, University 
of Kerala. Published by Kuriachan P. 
Thayil, Thayil House, Kalathiparamb 
Road, Ernakulam South, Cochin 16. 
1970. Pp. xiv and 234, Price Rs. 18. 
With its 658 sections and 12 schedules, the 

Companies Act, 1956 is a piece of fundamental 

socio-economic legislation. Although it is bas- 

ed mainly on the English Company Act 1948, 

it contains certain additional provisions to 

meet the peculiar business conditions prevail. 
ing in India. It aims at restricting the powers 
of directors and managements and eliminating 
dishonesty in corporate management, and the 
statutory changes in the field of company law 
are calculated to achieve the nation’s aspira- 
tions as codified in the directive principles of 

State policy contained in the Constitution of 

India. Measures to check concentration of 

economic power, fOr checking income concen. 

tration and to ensure proper management, 
are among its special features. The latest 
amendments to the Act abolish the manag. 
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ing agency system and seek to prohibit com. 
panies from making contributions to poli- 
tical parties, and: there has been a move te 
make proportional representation to share. 
holders on Boards of Director compulsory. 


2. The present publication elucidates the 
principles of company law comprehensively 
with the aid of important judicial decisions. 
Divided into two parts, Part I deals, inter alia 
with the formation of companies, memorandum 
and articles of association, capital, prospectus, 
dividend, interest, and annual returns. Part IF 
discusses the position of directors; Board 
meetings; auditors; arbitration and amalgama- 
tion; private, Government, and foreign com.. 
panies; administration; investigation; manag- 
ing agents; and winding up. Government con- 
trol over companies, provisions regarding 
minority share-holders, prevention of oppres- 
sion and mismanagement and the proposed 
abolition of the doctrine of ultra vires, are 
some of the chapters and topics of special in.. 
terest. As the position of manager or secretary- 
has become infinitely more important after 
the abolition of the managing agency system, 
every section concerning it has received special 
notice. 

3. The Act contains a number of provisions 
for protection of the interest of commercial 
moralities and prevention of abuses, and arms 
the Government with even quasi-judicial powers. 
The establishment of the Board of Company 
Law Administration should go far to preven’ 
any possible misuse of power by them. 


4. The present book has been written topic- 
wise, and not through commentaries section 
by section; references to the relevant sections 
of the Companies Act have been given through.. 
out the commentaries. Wherever possible the: 
law has been stated in the form of simple enu- 
meration of points, but where important 
doctrines are dealt with, attempts at fairly de. 
tailed discussion have been made, and refer.. 
ences have been given to periodical literature 
and select books to enable the interested to 
pursue in more detail the respective topics. 
The book should be very useful to students, 
for whom it is primarily intended. 

5. The table of cases and index should also 
be mentioned. B.8.8. 





MISCONDUCT IN EMPLOYMENT (In 
Public & Private Sector). By B. R. 
Ghaiye, B. A. LL. B., Legal Adviser, 
Birla Cotton Spg. & Wvg. Mills, Ltd. 
1969. Eastern Book Company, 34 
Lalbagh, Lucknow. Pp. cii & 932. Price 
Rs. 40. 

The present publication aims at throwing 
light upon the nature and scope of various 
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acts of misconduct in their relation to the 
contract of employment, for the employer has 
a right to award punishment of discharge, 
dismissal, fine, demotion, and suspension, in 
guch cases. During the last twenty years a 
massive volume of case Jaw on the subject, 
by the Supreme Court, High Courts, Labour 
and Industrial Tribunals and Labour Courts, 
has accumulated, but'little has been done to 
collect, analyse, and co-relate them. A know- 
ledge of the principles involved for application 
to day-to-day problems is necessary for officer, 
worker and Union leader, and the author has 
tried to meet their want. 


2. The various acts of misconduct were 
formulated by the Model Standing Orders 
mentioned in the Industrial Employment 
(Standing Orders) Rules 1946, and the 
different courts and tribunals have interpret- 
ed and classified them. The Model Standing 
Orders have classified these acts as disobedi- 
ence, insubordination, subversion of discipline, 
and riotous and disorderly behaviour on the 
premises. As a misconduct is the breach of an 
express or implied obligation on the part of 
the employes, the author has tried to eluci- 
date these rights and obligations in relation 
to a strike, defamation, picketing and ether 
activities. Some of the items of misconduct, 
like theft, criminal breach of trust, migappro- 
priation, forgery, falsification of accounts, 
defamation and abuse, have been taken from 
the criminal law of India and, as the indus- 
trial tribunals follow that classification, the 
author clarifies what they mean in criminal 
jaw and shows in what way the concept of 
criminal law has been applied in indusirial 
adjudication algo. 


3. The first three chapters in the book 
describe the nature of master and servant 
relationship and its historical development, 
the general nature of misconduct, and the 
employee's non-observance of his duty. The 
employer's right to effect a change in the 
duties and methods of work, disobedience of 
specific orders, the communication and infringe- 
ment of orders, strike as misconduct, and acts 
of misconduct associated with it, are dealt 
with in five chapters. The author then proceeds 
to consider the topics of insubordination, acts 
subversive of discipline, non-performance of 
work, absence without leave, negligence in 
work, acts involving bad faith and dishonesty, 
and the special features regarding ‘misconducts’ 
in Government employment. In each chapter 
there is a synopsis and abundant case law, 
which has been brought upto May 1969. The 
table of cases and subject index are useful. 


4. Each chapter contains the case law for 
framing the charge and specimen charge 
sheets, which are followed by a departmental 
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enquiry; though not strictly within the purview 
of the book, the author also discusses the 
employer’s and worker’s evidence in relation 
to every act of misconduct. Although mainly 
based upon case law, an attempt has been 
made to co-ordinate the different decisions of 
courts and industrial tribunals into legal 
propositions, to explain their justification, and 
to trace their historical evolution. The book 
should be of considerable assistance to the 
practising lawyer and the research worker ag 
well as to the layman. R.S.S. 


—— — 


THE POSITION OF THE JUDICIARY 
UNDER THE CONSTITUTION OF 
INDIA. By H.M. Seervai, Advocate- 
General of Maharashtra. The Univer- 
city of Bombay, University Buildings 
Bombay 32. 1970. Pp. XIV and 16., 
Price Rs. 12. 


The present volume brings together the lec- 
tures delivered by the author under the Chi- 
manlal Setalvad Law Lectureship established 
by the University of Bombay as a result of 
the magnificent donation by Mr. M. C. Setalvad, ~ 
former Attorney-General of India, in honour of 
the memory of his father. The Supreme Court- 
and the High Courts in India with their power 
of judicial review touch the lives and happi- 
ness of the citizens at many points and the- 
proper working of these courts is necessary if 
the Constitution is to function properly. That. 
a fearless, independent, incorruptible ang 
non-political judiciary, exercising the power 
of judicial review with wisdom and restraint, 
is vital to our free democratic country is the 
central theme of these lectures. 


9. In the first lecture, the author describes 
the exercise of judicial review by the U. 8.. 
Supreme Court, because the framers of the 
Indian Constitution wanted to avoid the grave 
consequences which flowed from the abuse of 
judicial review in that country. The author 
considers that the majority judgment in the 
Golaknath case shows that the lessons of 
American experience have not been learnt. 
The judgment, which the author calls æ 
‘strange parodox of judicial review’ (Lecture 
6), held that Parliament had no power to 
amend fundamental rights, a power twice up- 
held by the Supreme Court itself (Shankari 
Prasad’s case, 1952 S. C. R. 89. and Sajjan 
Singh’s case, 1965 8.0. R. 933). As it puts. 
in issue the position which the judiciary was 
designed to occupy, the author gives parti- 
culars of the case and the reasoning behind 
the judgment, and tries to show that every 
step in the reasoning is wrong. Quoting the 
French and American examples, he strikes a 
note of warning that, where judicial wisdom 


B 


and restraint fail, the judiciary is stripped of 
åts power to interfere with executive and 


legislative action. He deals briefly with some 
of the important cases in which judicial re- 
view brought the U. S. Court in conflict with 
the legislature and the executive. 


3. The second Lecture, which shows that 
ur judiciary is non-political, considers the 
several factors on which the satisfactory work- 
ing of a Court, particularly a final Court of 
Appeal, depends, like the nature and extent 
of its jurisdiction, the judges, the relations 
between the Bench and the Bar, the procedure 
and equipment for preparing the judgment, 
and the judgment itself. The third Lecture 
makes it clear that, by and large, the Supreme 
Court has exercised the power of judicial re. 
view with wisdom and restraint. The author 
acclaims the judgment in A. K. Gopalan’s 
Sase (1950 S. C. R. 88) as having ‘preserved 
judicial review from the reproach that it 
enables judges to substitute their views on the 
wisdom of a law in the place of the views of 
the elected representatives of the people’. 


- That the views of the ex-Chief Justico of 


India, Mr. K. Subba Rao, both in Golaknath 
ase and in Gopalan case, are completely at 
variance with those held by the author should 


- get us furiously to think. 


4. Dealing with the harmful effect of 
Dicey’s ‘Law of the Constitution’ on the 
Supreme Court’s constitutional doctrines, the 
author discusses the four connected topics of 


. Separation of powers, Rule of Law, adminis. 


trative law, and delegated legislation (Lee. 
ture 4). The fifth Lecture emphasises the im. 
perative need for keeping the springs of justice 
undefiled by corruption. In the Preface the 
lecturer refers to the Bank Nationalisation 
ase and critically comments on the majority 
judgment of the Supreme Court and its effeet 
on the doctrine of Stare Decisis. 

§. The volume is provided with a biblio. 
graphy, table of cases, and index, and should 
make interesting and instructive reading for 
judges, lawyers, and jurists. R.8.8. 


_ ‘THE INDUSTRIAL DISPUTES ACT, 


1947. By Kirpa Dayal Srivastava, 
Advocate. 4th Edition. 1970. Eastern 
Book Company, 34 Laibagh, Lucknow. 
Pp. Ixviii & 1073. Price &s. 50. 


The Trade Disputes Act, 1929 imposed 
restraints on the right to strike or lock-out in 
industry, but there was no provision for 
referring the causes theraof to a board ot con- 
Siliation or Court of enquiry, and the present 
Act was the sequel. The two new institutions 
provided for in this enactment are the Worka 
Committees, which are expected to remove the 
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causes o“ friction between worker and manage. 
ment in day-to-day working, and Industrial 
Tribunals, which bear references made by the 
patties to an industrial dispute and by the 
State Government at its discretion. The Act 
also gives a reorientation to the administra- 
tion of the conciliation machinery provided in 
the Trade Disputes Act. When an industrial 
dispute is under enquiry by an industrial 
tribunal, a strike or lock-out on the issue can 
be prohibited by the State Government con- 
cerned, which may also declare, in the publie 
interests and in emergencies, any industry to 
be a public utility service. 

2. The publication under review presents 
the text of the Act section by section, each 
section being followed by exhaustive com. 
mentaries and synopses with up-to-date 
and voluminous case law. The Act consists 
of seven Chapters and 40 Sections. The 
first Chapter traces the history of indus- 
trial legislation in India, the important provi- 
sions of the Constitution regarding industrial 
laws; provisions which secure for labour the 
objects laid down in the Directive Principles, 
writs, powers of the Supreme Court and the 
High Courts, industrial tribunal discharging 
judicial functions, appeals from awards to the 
Supreme Court, and the latter's jurisdiction. 
Sections 3-9 of the Act deal with the relevant 
authorities like Works Committees, Concilia- 
tion Officers, Courts of Enquiry, Labour Courts 
and national tribunals, Ss. 22-25 cover prohi- 
bition of strikes and lockouts, illegal strikes 
and lockouts, and prohibition of financial aid 
to them. Strikes and lockonts have a habit of 
eventually holding the whole community to 
ransom and endangering the interests of the 
public. The reported changes in British Trade 
Union legislation seeking to make them justi- 
eiable in the ordinary Courts of law would 
seem to come not a day too soon. Sections 25A- 
25J consider the topics of lay-off and retrench- 
ment and 8s. 26-31 are concerned with the 
subject of penalties, while 10 sections relate 
to the notice of change, reference of disputes 
to Courts, Boards or Tribunals, and the pro- 
eedure, powers, and duties of the Authorities 
under the Act. 

8. The appendices include the texts of 


several State and Central Amending Acts and 


Acts relating to banking and insurance com- 
panies, working journalists, and standing orders 
in industrial organisations, accompanied by an 
index and table of cases. The author’s discus- 
gion of the implications of an _ industrial 
dispute, misconduct and domestic enquiry, as 
well as natural and social justice, is compre. 
hensive. The topic of bonus bas been removed 
from the text, for there are separate treatises 
on it (one by the present author himself, and 
by F. Berarwalla, and D. N. Vobra). 
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= A, In following the- ati of social 
~- justice in industrial disputes, the approach is 
pragmatic and seeks to find a solution just and 
‘fair to both parties and to establish harmony 
between capital and labour. Just ag the 
fundamental right of a citizen is subjeet to 
“reasonable restriction in the public interest in 
 Gonstitutional law, in industrial adjudication 
the elaims of the employer based on freedom 
E of contract have to be adjusted to the worker's 
laim for social justice. R.S.8. 


LAW AND PRACTICE OF EVI- 
DENCE. (Civil and Criminal) By S. N. 
Bhattacharjee, M.A.. LL.B, Retired 
District and’ Sessions Judge, Calcutta. 

Eastern Law House, Calcutta. 3rd 
Edition 1970. Pp. xxxvi & 516. Price, 
Rs. 17.50. 

The Indian Evidence Act, 1872 reproduces 

_ the English law on the subject and reduces it 
to the form of express propositions, arranged 
in their natural order, with modifications to 
uit the peculiar Indian circumstances. The 
law of Evidence determines the relevaney of 
facts, or what sort of fact may be proved; the 
proof of facts, or what sort of proof is to be 
given of those facts; and the production of 
proof of relevant facts, or who is to give it, 
and how, and the effect of improper admission 
or rejection of evidence. The Evidence Act 
applies to all judicial proceedings, a judicial 
proeeeding being nothing more or less than 
the steps-taken by a Court in the course of 
the administration of justice in a pending case. 


2. The latest edition of the commentary 
under notice has been thoroughly revised, 
and several new topics have been added, so 

Ss much so that the note-head paragraphs now 

| run to 1035 (900 in the second Edition). The 

| contents have to a large extent been re- 
arranged or re-written, and several old cases 
have been replaced by more recent ones; the 
ease law has been brought down to June 1970, 
the latest decisions being included m a 
geparate addenda. 


3. Articles 14 & 20 (3) of the Indian Con. 
stitution pose several questions regarding the 
admissibility and production of evidenca in 
Court as well as the procedure and conduct of 
police investigation. The Supreme Court deci- 
gions have laid down that the giving of thamb, 
or foot or palm impressions or specimen writ- 
ings or showing parts of his body by the 

accused for identification do not contravene 
‘ Art. 20 (3). Another importan: decision is 
| over Ss. 123 and 162 of the Act as to the 
privilege and procedure with regard to affairs 
of State. The enactment of S. 342-A in the 
Oriminal Procedure Code, giving the accused 
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the right to be examined as a witness for the 
defence, has given rise to some important 
questions, which the present commentary <j 
discusses at length. J 

4%. Relevancy of facts (Ss. 5.55), Proof 4 
(Ss. 56-100), and the production and effect of 
evidence (Ss. 101-167) are the titles of the ri 
three parts into which the Act is divided. Tha 
first part examines statements by persons who 
cannot be called as witnesses, statements made 
under special circumstances, how much of a ; 
statement is to be proved, ‘and when judg. 
ments of Courts of justice, the opinions of — 
third persons, and character, are relevant. The - 
second part deals with facts which need not __ 
be proved, oral evidence, documentary evi- 
dence, public documents, presumption as to esa 
documents, and exclusion of oral by docu. 
mentary evidence. Burden of proof, estoppel, 
examination of witnesses, and improper rejec. _ 
tion and admission of evidence are the topics 
included in part 3. 






5, In the present attempt to bring out the 
basic principles of civil and criminal evidence, ai 
the Sections of the Act have been printed in 
big, bold type, and the commentaries divided 
into several numbered paragraphs, each con. 
taining a heading in bold type. Apart trom 
the large body of judicial decisions (Supreme 
Court and High Oourt rulings), there is a 
adage examination of the principles of the 
aw. 

6. In addition to the subject-index and table 
of cases, there is an appendix which includes 
the Indian Oaths Act. the Bankers’ Books 
Evidence Act and the Commercial Documenta 
Evidence Act, 1939. R.S.S. 
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ADMINISTRATIVE LAW. By S. Raja- 
gopalan, Advocate, High Court, Mad- 
ras. With a Foreword by M. Anan- 
thanarayanan (Former Chief Justice of 
Madras). N. M. Tripathi Private 
Ltd., 164 Samaldas Gandhi Marg, Bom- ul 
bay 2. 2nd Edition. 1970. Pp. xxxiii, 
& 427. Price, Rs. 25. 

The coming into existence of a welfare 
state with an ever-expanding bureaucracy for š 
its administration and the paramount need, j 
in the public interest, to keep that bureaus- 
cracy under the Rule of Law have together N 
conspired to bestow special importance on the z 
subject of Administrative Law in India, asis 
evidenced by the appearance of numerous 
publications on the subject in recent times, 
The present treatise has grown out of the 
lectures delivered by the author to law stu- 
denis studying for the Diploma in Adminis. — 
trative Law of the University of Madras. 


2. Opening the introductory chapter Ea 
description of the administrative process and 
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the boundaries of administrative law, the 
author proceeds to deal with the origin and 
growth of this law and its history in India, 
England, France, Russia, America, Canada, 
and the Scandinavian countries. The con- 
cepts and ramifications of the Rule of Law 
and the doctrine of separation of powers are 
covered in the next two chapters. The fifth 
chapter, on delegated legislation, is concerned, 
inter alia, with the topics of stages of delega- 
tion; procedural requirements; Parliamentary 
control; statutory rules and Constitutional 
law; sub-delegation; principles and types of 
delegated legislation; delegation and taxation; 
validity of such legislation, and methods of 
review. Chapter VI, on Judicial Review, 
considers the grounds for review, natural jus- 
tice, principles of fair hearing, Audi Alteram 
Partem, bias, procedural ultra vires, error of 
law, locus standi for judicial review and pro- 
cedural safeguards. Crown liability and Aci 
of State, Writs, statutory tribunals and en- 
quiries, domestic tribunals, public corpora- 
tions, estoppel, Stare Decisis, and Res Judi- 
cata, are the subjects of discussion in the last 
six chapters. Hach subject is dealt with in 
the light of its history and evolution in India 
as well as in other countries. 


3. The author considers that there should 
be a more categoric assertion of the powers of 
the judiciary vis-a-vis the penal jurisdiction of 
the legislatures, that delegation in the sphere 
of taxation should be confined within strict 
limits, and that the old notion of ‘Act of 
State’ and of the non-liability of the State 
for the torts of its servants should be given 
up. Further the right of the State to with. 
hold documents needs to be abrogated in 
view of the latest pronouncement of the 
House of Lords in Conway v. Rimmer. Con- 
sidering the difficulty of discovering the prin- 
ciples of natural justice in any one source, an 
anthology of the leading decisions on the 
principles of natural justice, together with a 
theoretical exposition, would serve a long-felt 
heed, according to ex.Chief Justice Anantha- 
narayanan, who contributes the Foreword. 


Tn this thoughtful work of reference, prece. 
dents have been carefully selected and mar- 
-shalled; the erroneous ones have also been 
spotlighted. The leading principles and pre- 
cedents have been duly stressed particularly 
where inferior tribunals have dealt with ques- 
tions exclusively of fact. Although designed 
to meet the requirements of the syllabus, it 
should also ke a source-book to everybody to 
whom an acquaintance with this branch 
of jurisprudence has become indispensable, 
use the judiciary has become something 
like a protecting buffer against administrative 
wrong.doing. 


REVIEWS 


kh. I, R. 


The book contains ykiogtaphy, = table of 
S.8s23 


cases and index. 


SOME CONSTITUTIONAL PRO. 
BLEMS. By K. Subba Rao, University 
of Bombay, 1970. Pp. 318. Price, Rs. 20. 


It will be admitted that an insight into the- 
social perspectives of the Indian Constitution. 
is necessary if it is to serve the needs of a fast. 
changing society. Against the background of 
the changing political climate, some of the 
constitutional provisions are believed to be 
already in need of meaningful re-interpreta- 
tion, which has however to be done without 
losing sight of the enduring values of the: 
Constitution. And this, ex-Chief Justice of 
India, Mr. Subba Rao, has attempted to do in 
the five lectures which he delivered in the- 
Sir Chimanlal Setalvad Law Lectureship 
series of the Bombay University, and which 
have been collected in the volume under 
review. The five lectures focus the reader's 
attention on the experience of the working of 
the Indian Constitution, the judicial salvage of 
the people’s freedom, the Supreme Court of 
India, Parliamentary Executive and Presi- 
dential Executive, and the position of the 
Union President and Governors. 


2, The learned lecturer deplores that what 
was intended to be a democracy based on a. 
multi-party system has degenerated into a 
single party rule, most of the fundamental 
rights have been either abrogated or abridged 
by a process of amendment and construction, 
there has been a steady and imperceptible. 
movement away from federation, and, instead 
of a welfare state ensuring prosperity, equality, 
liberty and social justice to all, the constitu- 
tional provisions are being amended to suit- 
the policies of the party in power. What is of 
particular relevance at the moment is the 
lecturer’s complaint that the Supreme Court, 
which should be the ‘final arbiter of the dis- 
putes between the different arms of Govern- 
ment, should look on idly while the Union 
Executive, by the amending process, made 
Parliament decide in its favour; the Constitu- 
tion is being amended like any other statute: 
or rule. 


3. During the last 17 years, says the lecturer 
the Supreme Court was not allowed to con- 
tribute effectively to the progress of the country 
in the constitutional field, for Parliament was. 
able to amend it whenever it suited it. As 
regards the language of the Courts, if the 
English language is ‘replaced by a regionak 
language or languages, it will not only deflate- 
the legal standard of the country but also 
become a major disintegrating force. Being 
located at New Delhi, the Supreme Court has 
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had to work in the oppressive bureaucratic 
atmosphere, but the judges have been able to 
withstand their subtle pressures and make an 
impact on the powerful Executive and the 
people of the country. In the fourth lecture, 
on the Parliamentary and Presidential forms 
of Government, the lecturer explains why the 
cabinet system of executive cannot be worked 
unless all the parties believed in the Constitu- 
tion and entered the legislature to work it 
and not to mutilate it. We have been familiar 
with the cabinet system for a long time, and, 
if we are not able to work it successfully, how, 
he asks, shall we succeed with the Presidential 
or any other form of Executive? 


4, In a situation like the present when the 
political complexion of the party in power at 
the centre differs from that of the States, the 
lecturer suggests that the appointment of the 
Governor should be made by the President in 
the exercise of his discretion on the advice of 
a high power body, the person selected ‘should 
be one with a high status and able to influence 
the Ministry by the sheer strength of his 
personality, and he should be irremovable 
except by impeashment. The lecturer has in 
these lectures critically analysed the trends of 
Indian Constitutional development and empha- 
sised the importance of interpreting the pro- 
visions of the Constitution in the light of the 
background of Indian tradition and the aspira- 
tions of Indian society. 

5. The book is provided with a table of 
cases and index. R.5.8. 


THE INDIAN COMPANY LAW (with 
the Indian Companies Act, 1956). By 
N. K. Roy, M.A., LL.B., Lecturer, City 
College of Commerce and Business 
Administration, Calcutta. 1st Edition 
1970. The World Press Private Ltd., 
37 College Street, Calcutta 12. Pp. xxii, 
432 & 463. Price Rs. 20. 

The Indian Companies Act, 1956 is & 
gigantic piece of socio.economis legislation 
which aims st checking the concentration of 
income and economic power, restricting the 
powers of directors and managements, and 
ensuring proper management, aims which 
accord with the Directive Principles of State 
Policy contained in the Oonstitution. A com- 
pany has ceased to be the exclusive concern of 
share-holders or directors, and is now con- 
sidered a national asset. In the present com- 
mentary, the important provisions of the 
Companies Act, 1956 have been explained, 
and the latest case .Law, both Indian and 
foreign, has been referred to, as well as the 
various amendments to the Act. 

2. The first half of the book contains the 
commentaries, and the second half, the text 
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of the Act. A company is an artificial person, 

having a legal personality. The preparation of 

a memorandum of association and articles of 
association, preliminary contracts, registration, 
and issue of prospectus are the several stages 
in the formation of a company. The memo. 

randum of association is the character of in- 
corporation and it defines the extent within 

which the company must move; the articles of 

association are the regulations for the internal 
management of the company. A prospectus, 
simply speaking, is a document offering shares 

or debentures to the public. The directors, who 
are not merely agents of the company for its 
work, are also trustees for the company’s 

monies. The powers of the directors are- 
limited by the memorandum and by the fact 
that they can only do such acts as are delegated 

to them. It will be the duty of the Board of 

Directors to lay before the annual general 

meeting an annual balance sheet and profit — 
and loss account. Certain discretionary and — 
obligatory powers are conferred on the Central 

Government to appoint inspectors to in- 

vestigate into the affairs of a company. Any 
member of a company can apply to a Court if 

its affairs are conducted in a manner Oppres- 

sive to him. 

3. Application and allotment, borrowing, 
shares and debentures, reduction of share 
capital, transfer of shares and debentures and 
forfeiture shares, are discussed in six of the 
chapters, while others cover rectification of 
share registers, arrangement with creditors, 
and offences under the Act. The appendices in 
this part relate to circumstances when special 
notice is required and the documents to be 
maintained by a company, and they are fol- 
lowed by the index, while the table of cases 
comes first. 

4, Under separate page numbers the text 
of the Act is reproduced, along with the 
twelve schedules. It consists of 13 Parts, 
Parts 2 to 5 (Ss. 11.145) dealing with incorpo- 
ration, prospectus and allotment of shares, 
share capital, and registration of charges. 
While Parts 8 to 13 (Sections 561-658) cover 
application of Act to companies formed under 
other laws, winding up of unregistered com. 
panies, registration officers, offices and fees, and 
collection of information and statistics. Manage. 
ment, administration, and winding up, are con- 
sidered inasmuch as two-thirds of the Act (the — 
13 Chapters of Parts 6 and 7; 8s. 146-560). 
The 1969 Amending Act, also reproduced, 
abolishes the managing agency system and 
seeks to prohibit companies from making con- 
tributions to political parties. 

5. The present volume should be of use to 
lawyers, students of law, and businessmen. 
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SOURNAL SECTION 
1971 MAY 
Mr. CHITALEY AS I KNEW HIM 


(By 8. Appu Rao, Chief Editor, All India Reporter.) 


I had known the late Mr. Chitaley for more than 45 years. During this period 
I had come into close contact with him in connection with my work in the Edito- 
rial Department of the All India Reporter in all its branches. 


I can say without hesitation that he was a most remarkable man and also, 


(to adopt the words of a title often appearing in the Reader’s Digest) “a most un- 
forgettable character”. 


I remember my first meeting with him in Madras. He had asked me to meet 
him at a certain place at 8 o'clock on one morning. Of course, I reached the 
place at the appointed time. But he had already arrived there, but was standing 
behind a tree. After I had reached the place and begun to look here and there, 
he came out of *his hiding place and revealed himself to me. He said that he had 
wanted to test my punctuality. I thought this was rather a peculiar way of testing 
a man’s punctuality. He could have tested my punctuality even without hiding 
himself behind a tree. During my long contact with him, I have noticed many 
other peculiarities of his nature, not very harmful in themselves, but which seemed 
to me not having much purpose in them. 


From the moment of my first meeting with him, I got the impression that he 
was indeed a man out of the ordinary. The most important characteristic of his, 
which impressed itself indelibly on me, was his extraordinary energy which was seen 
in every aspect of his life. I remember his telling me that he had changed the 
proverb “Never postpone till tomorrow what you can do today” into “Never post- 
pone till the next moment what you can do this moment”. I think he -followed 
this rule practically literally in his life. 


Mr. Chitaley was not only very energetic but had a very sharp intellect and 
was capable of great concentration of mind. He told me that he made head- 
notes while travelling in trains. In those days he would travel third class for 
long distances as he was always on the move from one comer of the country to 
another, as the task of organising his infant business required his meeting people 
in different parts of the country. 


Another characteristic of Mr. Chitaley was his will-power and resourcefulness. 
It must be remembered that he had io build up his concern almost from scratch 
and his difficulties, financial and otherwise, can be better imagined than described. 
It was only his grit and toughness of fibre, foresight, dogged perseverance, endless 
resourcefulness, astounding will-power, tenacity of purpose, thrift and other quali- 
ties that enabled him to overcome all his difficulties and build up such a vast 
concern. 


One characteristic of his which must be ‘specially emphasised is that he never 
lost heart or slackened his efforts, whatever the obstacles ‘and difficulties in his 
way. He never yielded to pessimism. He was a true Karmayogi, who believed 
in doing what he thought was his duty without caring for praise or censure. He 
belonged to that rare type of people who say “What do they say? Let them say”. 
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In the words of Longfellow, he hai an extraordinary capacity to “Jabour and -to 
wait”. 


One thing which impressed me very much from the beginning was that, unlike 
many others, Mr. Chitaley never put off paying his bills—whether it was printing 
bills or paper bills or even pay-bills of his employees. This ensured for him extra- 
ordinary credit all round besides enabling Lim to get what he wanted at a cheaper 
rate, : 


_ Mr. Chitaley’s most striking fecture was his absolute indifference to the con- 
ventions of society. He was most anconvsntional in his dress and manners. He 
also never attached any importance to appearances. To some extent he was like 
Mr. Churchill, who is reported to Lave said while he was sitting in his bath-tub 
in Tehran (where he had gone to atend one of those war-time conferences, which 
used to take place between the heads of -He three super-powers from time to time) 
when President Roosevelt came and <nocked at the nr of the bathroom “come in, 
England has nothing to hide”. -> 


The late Mr. Chitaley had an extraordinary capacity to come down to the 
level of the most humble person when <alking to him. He never assumed airs 
and never allowed it to be felt by ozhers taat he thought himself to be a rich man. 


Mr. Chitaley, though extremely calculating in money matters, never stinted 
spending on objects which he thought would help his business. Though he was 
shrewd beyond all ordinary men, there were always clever people whe could, at 
times, wangle out of him sizeable amounts of money, on some pretext or other. 
Mr. Chitaley did not seem to very much mind these matters. 


Mr. Chitaley never believed in ostentatious living. Till a few years before 
his death he always travelled only in third class. He rarely rode in a car although 
he could have easily afforded a car. Even a. couple of months before his 
death he could be seen riding in the crowded buses of Bombay and sometimes 
catching such buses whils they were in mction. Mr. S. P. Kotwal, the Chief Justice 
of Maharashtra, when he came to the A.IR., openly complimented him on his 
excellent health at an age when he had passed 84 and mentioned that he walked 
faster than Mr. Kotwal himself in the Hanging Garden of Bombay. 


Mr. Chitaley was very regular in his personal habits, in matters like food and 
other things. His diet was very Simple and frugal. He took meals only twice 
a day. He never took tea or coffee, or pen. He was a pure vegetarian, and never 
drank or smoked. He enjoyed cla:sical Indian music and used to attend Marathi 
Dramas. But he never liked cinema’ shows. 


Like Mahatma Gandhi, Mr. Chitaley sometimes committed Himalayan blun- 
ders, but only persons of Himalayen stature can commit Himalayan blunders and 
get over their effects without being too much bruised. Mr, Chitaley was such a 
person. 


Mr. Chitaley was never afraid of admitting his errors, even to his subordinates. 
But he had his own way of valuing things with which one might not always agree. 


Mr. Chitaley was a deeply rel:gious man and a staunch believer in Hindu rites 
and ceremonies which were serupvlously performed under his orders in his house 
till the end of his life. 


Mr. Chitaley had his own shar= of family and personal difficulties but he never 
allowed them to affect the equanimity of his mind or his work to which he attend- 
ed unremittingly till his last days Even when he came to know that he had 
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cancer, he made light of the matter ard rever allowed it to affect his usual routine 
of work, reading, business discussions, erquiring minutely into the working of the 
different departments of the A, I. R. aad so on. Truly, he had the stuff of a hero 
in him. He knew that his end was approaching. But he wanted to finish as 
much work as possible before death overtook him and ensure that the concern, 
especially the Editorial and Commentery departments in which he was particularly 
interested, would work on what he concsived to be the right lines, without any 
dangerous deviations. 


Mr, Chitaley had a very keen ard alert mind. He was an avid reader of 
books, newspapers, magazines, and periodicals of all sorts. He was fairly well 
informed in recent and contemporary word history. My feeling is that he had no 
special preference for books or periodizals in Marathi which was his mother-tongue 
nor could I see in him any allergy to English. 


I had not much opportunity of kncewing his political views, though I know 
that he was an ardent nationalist. I thimk he was not for the over-fragmentation 
of the country or for the attachment of too much importance to linguistic con- 
siderations in public administration. He was against anything that would weaken 
the country. , 


One of his pastimes was the stud: of novel and curious positions in law and 
recording ‘them in note-books, He used to call them “Pocket pistols”. One might 
call them “legal curios”. 


There was very little of a “doubting Thomas” in Mr. Chitaley. If anything, 
he was too cocksure of things. Lorc Palmerston, Prime Minister of England, is 
reported to have said about Lord Macaulay: “I wish I could be half as sure of one 
thing as Macaulay is of everything”. I used to be reminded of the above words 
in my contacts with Mr. Chitaley. 

Mr. Chitaley. was-a born debater aml had always the best of the argument 
in his discussions with his assistants. But this does not mean that his assist- 
ants were always convinced as to the courdness of his proposals or policies. They 
too often found themselves in the unervyianle predicament of being neither convinced 
nor able to convince. As one great man in contemporary India, is said to have 
told another great man, “Sir, you are eble to confuse us but are not able to con- 
vince us”, Mr. Chitaley’s capacity of supporting the most untenable conclusions 
with the cleverest of arguments was astounding and it was impossible to dislodge 
him from his conclusions or make him: change his decisions when once he had 
made up his mind. But he would always listen to you patiently and hear your 
arguments but, for what? Just to find fresh arguments with which to support what 
we, some of his workers thought to be wrong conclusions. But he never felt in 
the least offended if his proposals were cpposed by any of us, There was full 
freedom of speech in his presence to tae least among us. 


Mr. Chitaley was very hospitable in his house. He was a true “Grihastha” 
in the Hindu sense of the term and kept open house where his relations and friends 
were always welcome. He used to feed 2 number of poor students in his house 
in the olden days, even at a time wher: he was just at the beginning of his career 
and could not be said to be rolling in wealth. 


He was an ideal host and on occasiors like marriages he used to feed a large 
number of guests lavishly. He never forgot his friends of his boyhood days or 
neglected his relations. His wealth and saccess never went to his head. But he 
was very sensitive to haughty behaviour Ly others and sometimes his sensitiveness. 
led him to take decisions which have een turning points in his life. 
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He was a tireless experimenter—in every field—in dietetics, medicine, etc.. 
He was an ardent believer in Homceopathy and the Sanjivany system of treatment.. 


All in all, Mr. Chitaley was not only-a remarkable man but a great man. If 
he built up a mighty law-publishing concern, it was not by a mere fluke of good 
luck, but by the extraordinary qualities of his head and heart, his dogged persever- 
ance, courage, intelligence, resourcefulness and other qualities to which I have 
already referred. Today, his concern is easily one of the biggest law-publishing 
concerns in the Commonwealth. I remember that long ago, during the early days 
of my acquaintance with him, he toH me that his ambition was not merely to amass 
wealth but to build up something that: would live after him for the benefit of 
future generations. Who can say-that his was a vain and empty dream? If he 
was a dreamer of dreams, he was aso a kero of action, who knew how to achieve 
his dreams and transform them into realities. In fact, he was more a man of 
action than anything else. He was a born strategist and tireless campaigner. In 
another age he might have fought battles. and etebiehed a kingdom or even an 
empire. 


A, G. Gardiner in one of his essays‘ once. wrote “Wherever Meredith sits there — 
is the throne of English literature”. Mr. Chitaley .had not any paraphernalia to 
show his position in the A.I.R. Cffice cf which he was the ‘supreme boss. He 
would be found sitting anywhere im the vast building and doing his werk without 
anything in the furniture or the surroundings to show his supreme position in the 
<oncern. I would often quote to nim tke above sentence from A.G.G. and say 
“wherever V.V.C. sits, there is the throne of the A.J. R”. Of course, he enjoyed 
the joke. I also used to cite to him the example of Lord Kitchener, who, like 
him (I have read somewhere), would not mind. even using dealwood furniture. 
Mr. Chitaley used to like the comparison, because by nature he loved simplicity 
and appreciated it when this trait of his was admired by other people. 


Such was the mighty Chitaley under whom I had the privilege of serving for 
more than 45 years. Mr: Chitaley was diminutive in size but was mighty in his 
resolution and will-power, and the iron Cetermination with ‘which he pursued his 
aims. He was a sort of ‘pocket Hercules’ as regards his capacity to fight and 
overcome all sorts of obstacles and difficulties, as it used to be said about the late 
L. C. M. Amery, Secretary of State for India, with reference to his physical tough- 
ness when compared to his size, 


Such people are indeed rare. They are also public benefactors, as the insti- 
tutions that they build up and leave behind them not only perpetuate their memory 
but benefit mankind. 


Mr. Chitaley, no doubt, had his faults, but in the words of Mr. M. C, Setalvad, 
who said when writing about his senior, the late Mr. Bhulabhai Desai that Mr. Desai 
had his faults, “but who has not kis faults?” Mr. Chitaley was unquestionably a 
great man of whom not only his family but also India may be proud. 


“Lives of great men all remind us, 

We can make our lives sublime, 

And departing, leave behind us, 

Koor on the sands of tims.” 
—Longfellow. 


SPEECH OF THE HON’BLE MR. M. H. BEG, CHIEF JUSTICE OF THE 
HIGH COURT OF HIMACHAL PRADESH, AT THE FIRST REFERENCE 
OF THE COURT HELD ON THE 15th MARCH, 1971. 


My learned brethren Lal and- Thakur, the President and Members of the 
Bar Association, 


2. When I was approached by members of the “Bar with a request for hold- 
ing a Reference not only to mark the assumption of office by my learned brethren, 
who have taken their seats today for the first time, but also to say something about. 
me, I felt like saying that I was not leaving this Court so soon. I may explain 
here what a Reference means. 


8. “Every High Court”, says -Article 215 of our Constitution, ' “shall be æ 
Court of rscord.” This means that the prcceedings of the Court are recorded and. 
` preserved for future generations to see anc to gather such light as they can from 
the record. The proceedings of the Court, which are to be so recorded and pre- 
served, are all judicial proceedings. ‘with, one exception. That exception is made 
when the Court, interrupting its ordinary business, takes notice of something which. 
has occurred and which deserves to be recorded and which is recorded after a 
reference is made.to it. The speeches made at the Reference form a part of the 
Court’s official record, This non-judicial proceeding of the Court, which sits for 
it formally as a Court, is known as a “Reference”. . 


4. I do not know of any occasion >n which a Reference of this kind has: 
been held at the Supreme Court of India. But, the Allahabad High Court, where 
I had the honour of practising and then holding the office of a Judge before E 
came here, has had the practice of holding References either when successive Chief 
Justices and Judges have sat for the. first or the last times in Court, or, upon their 
deaths whether they were in or out of offe. A Reference is also held when one 
of the leaders of the Bar has expired. eferences have also been held at Allahabad 
when a dignitary of State of nationwide importance, such as a President or a 
Prime Mirister of India, has died while in office. A Reference was also held in 
that Court when Mahatma Gandhi, the father of our Nation, who was not only a 
great advocate but a moral giant, utterly dedicated to the Gauses of justice and 
truth, was killed. On such occasions, the Court is closed after a Reference. A 
Reference occasioned by the death of a sitting Judge or a léader of the Bar has also 
not infrequently necessitated a-rising of the Court after the Reference, partly as a 
mark of respect and partly to enable tke ombe of the Bench and Bar to join 
the funeral. 


5. Now, with a High Court as ne as the Allahabad High Court, with about 
AO sitting Judges, a number of retired Judges, and a large number of leaders of the 
Bar, References at appointments, retirements, and transfers. of Judges or deaths 
of Judges and ex-Judges and leaders of the Bar, threatened to become too frequent 
and time-consuming occurrences which < High Court like the Allahabad High 
Court, with its mounting arrears of work, could ill afford. Therefore, successive 
Chief Justices of the Allahabad High Court, particularly Chief Justice Nasirullah 
Beg, tried to do away with References altogether but only succeeded in curtailing 
them. In that Court, when a Judge is appointed, a short Reference is held before 
the commencement of the day’s work, and, when he retiras, it is, held at the end of 
the days work, It is generally held before a Division Bench only and not before 
the Full Court. The presiding senior Judge or the Chief Justice speaks first on 
behalf of brother Judges and himself. Reoresentatives of the Bar, beginning with 
the Advocate-General, speak next. The Beference is closed after a reply by the 
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recipient of it: Ata Reference on ths deata of a leader of the Bar, the first speech: 
is from the Bar followed by the closiag spezch from the Bench. Full Court Refer- 
ences are now reserved, at the Allahabad High- Court, for. very special occasions. 
I am glad to inform you that when I had. to leave the Allahabad High Court te. 
come here as the Chief Justice of -his Cwurt, that Court honoured me, -and, 
es me, this. Court also, with a. Fall Court Reference. 


“6. ‘Today, we are holding a Full Cout Reference because it is a special occa-- 
sion. Not only have my learned brethren -aken their. seats for the first time today,. 
but we are also marking, by holding this ‘Reference, the completion of the consti~ 
tution of -this Court: as provided by: Article 216 of our Constitution. Coming as LE 
do from the Bar and from a High Court waere there is a practice of holding Refer- 
ences, of this kind, it was, not possible for me-to refuse the request of the Bar of 
this Court for a Full Court Reference. on :uch: an- occasion. 


7. As this ig the first’ Referen2e’ in this Court, I have tried to ah and. 
describe References and mention their crawbacks. ‘ Before I indicate what ‘car: 
be said for adopting the practice of holding References on suitable and exceptionel 
occasions, I will also mention what has Feen considered by some to ke another- 
objection to the practice. A’ Refereace or an appointment or on a retirement cr 
transfer of a Judge is only held if the Ear, through its representatives, makes a 
request for it to the Chief Justice, or, ‘in his absence, to the seniormost Judge cf 
the Court ‘present. . The right to make such a. request is one of the privileges cf- 
the Bar. The request.is almost invariably ranted, although some adjustment about 
the time to be given tothe Reference, anc whether it is, to be a Full Court Refer- 
ence ora. Reference before a Division, Bench only, -is - arrived at. after discussion: 
between representatives: of the Bar and ths Chief Justice, or the seniormost Judge, 
as the case may. be, in Chambers. The Bar is generally represented by the Advo- 
cate-General and the President of the Advocates’ Association at such a discussion.. 
At Allahabad, the’ ‘Bar had made it a practize to ask for- References only an appoint- 
ments of. Judges: from the Bar. Again, there have. been occasions on which tke: 
Bar has -not asked for a` ‘Reference on, the. retirement of a particular Chief Justice: 
or Judge. - Hence, some Judges have felt that the practice of holding References. 
was capable of being uséd for the purpose of making invidious distinctions, How- 
ever, in 1963, when I was appointed a Judge with another member of the Bar 
and two members -of thé Judicial Se-vice, we were all sworn as Judges, at the same- 
sitting in-‘open Court, and a Reference was held forall four of us together. I am. 
glad that the practice of “making invidicus distinctions, which has been broken 
only recently’ at the Allahabad Hgh Court, has not commended itself +o the: 
members of the Himachal Pradesh Bar; I am happy, Mr. Président and othar- 
members of the Bar, that you have startel with:a healthier and better precedent 
by requesting me for a Reference even though my brother Judges happen to have- 
come to this Court through channsls other than practice at the Bar. You have 
thereby shown your generosity ani capscity to rise above narrow professional: 
prejudices and vanities and to pay.a-tribate to worth and merit wherever it may- 
be found. In doing so, you have conformed to the highest traditions of the Ber. 
These traditions, I may remind yor, are =he common heritage of both the Bench. 
and the Bar. They serve the cause of a Justice which is unhampered by any 
fear except of that which is’ wrong , wh=h is not deflected by anv affection or 
ill-will, and: which serves as thé measure of the moral stature of a Society ar State- 
in which it is administered. It- has been said that it is the degree, to which Justise- 
as defined. by ‘law, is actually realized in its administration, both as between ohe. 
private citizen and.another and as between private ‘citizens and members of the- 
Government, which provides the’ truest test of “a nation’s rank in political civili- 
zation”. I am confident -that memb2rs of the Bench and the Bar of this Court wilk _ 
spare no effort in doing all they can to maintain, the highest ,standards of adminis- 
tration of justice in the newly bore State of Himachal Pradesh. 
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8. I am reminded here of a statement which I prepared for my own edifica- 
tion at the first Reference I had the honour to receive on my appointment as a 
Judge of the Allahabad High Court on 11-6-1963. I then said what I may repeat 
here: 


“The first and foremost qualification of a Judge is the possession of a very 
sharp and exacting conscience, And, I know of no process which sharpens one’s 
«conscience more than the life of a practising lawyer utterly devoted to the task 
of procuring justice for his clients by all fair and legitimate means in a manner 
‘befitting the ‘honest lawyer’ depicted in Lord Denning’s ‘Road to Justice’. 


A sharp conscience or a desire to see ‘justice done even though the heavens’ 
fall’ can, like other valuable qualities, be perverted and become a menace unless 
it is guided by a broad, balanced, and gererous philosophy of life rising above nar- 
wow prejudices, bigotries, idiosyncrasies, cbsessions, complexes, phobias and men- 
‘tal. cobwebs of every kind. Therefore, the second essential requirement of one 
“who aspires to be a Judge is a libere! philosophy of life sustained by a constant 
endeavour to study and understand, with a detached objectivity, what is right and 
‘what is wrong in every department of human life—whether legal, economic, politi- 
«cal, moral or social, Without a correct dhilosophy of life, a Judge’s appraisal of 
‘facts is apt to be lopsided and he rons the risk of earning epithets such as ‘pro- 
‘capitalist’, ‘pro-labour’, ‘pro-husband’, ‘pro-wife’, ‘pro-prosecution’, ‘pro-accused’. 


It is true that Judges are human and are bound to disclose certain predilec- 
‘tions while performing their judicial fonctions. But, the direction’ in which these 
predispositions of a Judge should manifest themselves is ‘indicated for us by the 
*Constitution of our Secular Democratiz State which we have sworn today to up- 
‘hold and enforce without fear or favour. Underlying that Constitution is an egali- 
"tarian philosophy which makes ne dis‘inction between man and man on grounds 
-of caste, creed, class, colour, race, birch, position, power, wealth, influence, or for 
any other similar reason. Our Judges are the specially constituted custodians of 
-~what may be called the ‘religion —from ‘religio’ meaning a ‘binding together’'—of 
‘the Secular Democratic State which prom:ses justice to all without discrimination. 


Thirdly quite apart from the liberal philosophy and outlook, which are expect- 
-ed to result from what has been described as a liberal education, a Judge must 
¿possess a firm grasp and a full understanding of the basic principles which regu- 
Hate the system of law he has to administer. Without such a grasp and under- 
:standing, undigested erudition, instead of ‘clearing thickets’ (which is what learn- 
xing should do according to Judge Learnec Hand), can mislead a Judge with even 
:so brilliant a mind as that of the late Mz. Justice Mahmood. Those who do not 
possess the required knowledge and unde-standing should remember the advice of 
-Alexander Pope who said: 


‘Little learning is a dangerous thing; 
Drink deep or taste not the Pieriar. spring.’ 


I have deliberately mentioned the need for a ‘full understanding’ in addition 
Zo a ‘firm grasp’ of principles underlyirg the set of laws a Judge administers be- 
-eause I believe that one cannot adeqrate_y comprehend one’s own system of law 
unless one studies and knows enough about other systems too so as to be able -to 
‘compare them with one’s own. The Zreetness of the Roman lawyers and jurists 
“was due to the fact that they studied and understood not only their own {us civile’, 
“but, they also scientifically analysed the laws of all the other peoples of the world 
with whom they came into contact, ard, -hey deliberately evolved a host of com- 
mon or universal principles or a ‘jus genticm’ with the help of which they progres- 
sively broadened, changed, improved, rationalised, secularised, and liberalised their 
-own laws known as the {us civile, 
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Judges can never forget that thsy are not legislators. But, at the same time, 
they should remember what Edmund Burke once observed: i 


‘The law sharpens the mind by narrowing it; but, in a few of our great 
Judges law has lifted the mind to a level of comprehension and has 
kindled a degree of human ardour unsurpassed in any other profession.’ 


Judges, theoretically, do not legislate. when they find a meaning,- as they usually 
can, sometimes ‘within the interstices of the statute’, which brings out the true pur- 
“pose and object of law or when they fill up a gap in existing law. The particular 
selection made, out of the several alternative interpretations or principles of law 
between which Judges have often to choose, makes the world of difference there is 
‘between making law tke preserver of justice, which it should be, and the destroyer 
of justice, which is not as true fucction, . 


Fourthly, I would like to point out—particularly in view of the problem of arrears 
in our law Courts—that, as Judges. we should try to develop and practise and 
master a science and an art of adjucication as separate and specialised fields of our 
‘endeavours so that justice is speedily and smoothly administered, and, at the same 

‘time, does not fail ‘to appear to be done’. 


In ancient India, spécial attention was paid to perfecting the technique of 
‘doing justice, and sets of simple rules and directions were framed with this end 
ïn view. One such rule was that tte Judge should maintain. a smiling countenance 
even in the face of the worst crimiaal. 


Last -but not the least, requirement from a Judge is that he must possess a 
temperament which enables him to v-ew, with a crystal clear clarity of mind and an 
unruffled disposition, the essential ceatures of a case before him, without being 
distracted by the irrelevant, the unsssential, and the disturbing factors which he 
‘has to encounter sometimes during the performance of his duties.” 





9. I have read out this passage’so as to illustrate alai: could, I think, be 
the utility of the practice of holding References on appropriate occasions. A 
Reference could and should, I think be a method of holding up before ourselves 
‘oertain standards to which we, who participate in the processes of rendering 
justice, whether as Judges or as adrocates, ought to conform. It could also serve 
as a means of expressing our appreciation, where this may be due, of individual 
attainments and worths of those whom we choose to honour, at a Reference, so 
that the recorded story of these achievements is woven into a rich and glorious 


fabric of tradition at which the Bench and the Bar of a Court could look back 


with pride. If, however, References, are to serve this serious and valuable pur- 
pose, they should not, I venture to suggest, degenerate into merely mechanical 


repetitions of set. formulae eulogisicg, in almost exactly the same general terms, ` 


the wonderful qualities of ‘the head and heart’ of the recipients of the honour. 
‘I have mentioned ‘the head and tke heart’ because I recall, with possibly some 
uncharitable amusement, this pet expression which was invariably used by a 
‘quite lovable and certainly very loving old member of the Allahabad Bar who 
used to speak at every Reference at a time when there were thres associations 
of the Bar — the Bar Library, the Advocates’ Association, and the Bar Associa- 
tion — at the Allahabad High Court, and a representative of each of these three 
bodies, in addition to counsel for the State, had .to speak. Whenever I heard 
about the qualities of his Lordshiz’s ‘head and heart’ I .wondered why there 
should be a prejudice against mentioning other parts of the human anatomy, 
such as their Lordships’ livers or painful backs, which, according to judicial 


humorists, like Mr. A. P. Herbert and Mr. Henry Cecil, have also played their- 


parts, although they never should, im the judicial process. — 


me 
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10. I may, while I am still on the subject of References, mention that the 
little homily to myself, which I have quoted above, was criticised by a very 
senior Judge of the Allahabad High Cour: when he told me that, although I had 
purported to deliver it to myself, it looked very much ‘ike a lecture from a newly. 
appointed Judge to his more senior brethren. My learned brother thought that 
it was more appropriate for a junior Jucge, coming from the Bar, to give some 
advice to his erstwhile colleagues at the Bar on such an occasion. I confess that, 
in my mind, the distinctions between senior and -junior Judges and: between 
Judges and advocates have always tended to be rather blurred and hazy. I have, 
in particular, been inclined to view the distinction between the Judge and the advo- 
cate as one between functions of differert participants in the same process rather 
than one of approach, method, or of vocation which is that of administering law, 
in a spirit of dedication to Justice, whecher we decide or argue cases, I have 
thought that, although it is the function of an advocate to state his client’s case: 
advocate is able to approach and put his client’s case cbjectively as a Judge would: 
as strongly as possible, that function is more effectively performed where the. 
do it, that is to say, after fully appreciating the strength of the arguments against’ 
it, by meeting tha case against his client by cool invincible logic, where this is: 
possible, and by fair and speedy concessions where these are obviously unavoid- 
able. Such an approach creates a very favourable impression on a Court and: 
wins its respect and esteem. And, I have considered it to be a part of the quali-. 
ties of a good Judge to be able to see anc even to argue with himself both sides of a. 
case, before reaching a conclusion, even where the advocates for one side or for 
both sides are not able to put the cases of their clients sufficiently well. 


jl. I have now very great pleasure in welcoming,.as members of this Court, 
my brothers Lal and Thakur whose backgrounds and special qualifications for hold- 
ing the very High office which the Presicent of our Republic has been graciously 
pleased to confer upon them will soon be detailed by Mr. R. S. Phul, the President: 
of the Bar Association, who was good encugh to send me an advance copy of the: 
speech he is going to make on this occasion. It is for these very qualities, about 
which you will soon hear, that I picked my learned brethren to help me in the: 
arduous tasks ahead of me. I dic not krow them at all personally before I came: 
here as a Chief Justice. But, I can say that their shining records, with which I 
soon acquainted myself, left no dovbt in my mind that my learned brethren should be- 
the first two choices if your aspizations for a model High Court of Himachal 
Pradesh were to be fulfilled. I will call upon Mr. Phul, the President of the Bar 
Association, now to give us his speech before calling upon my learned brethrem 
to reply and then thanking you very briefly myself at the end. 


eee 
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LAW RELATING TO ENTRY INTO 
AND EXIT FROM INDIA. By B. R. 
_ Agarwala, M.A.,LL.B., Advocate. With 
a Foreword by Mr. K. Subba Rao, former 
Chief Justice of India. 1st Edition, 1970. 
Metropolitan Book Co. . (Private) - Ltd., 
Delhi 6..Pp. xxai & 324, Price Rs. 23... , 


For a long time it was the practice to sue 
passports according to administrative régula- 
tions, through proper procedures and thraugh 
passport officers; there was provision for 
appeal, control: and supervision. In 1987,. 
however, in the case of Satwant Singh 


Sawhney v. Union of India, with which the 


author of the present publication was clesely 
associated, the Supreme Gourt held that every 
citizen of India had the fundamental rigkb to 
get a passport. The judgment was based on 
Article 21 of the Constitution which says: “No 
person shall be deprived of his life or personal 
liberty except according to procedure esta. 
blished by law,” but the Supreme Court de- 
cided that there was to be no laying down of 
restrictions -on the issue of passports, and the 
denial of a passport was, therefore, a violation 
of Article 21. In this view the right to travel 
abroad and to refurn to India becomes an 
aspect of personal liberty enshrined im the 
above Article, and freecom of movement 
inside and outside the country becomes an 
integral part of that liberty. The arbitrary dis. 
cretion of the executive in the matter of 
issuing or refusing passcoris was in conse- 
‘quence a violation of Article 14 oł the 
Constitution. 


2. The foregoing decision led to the passing 
of the Passports Act, 1967 (27 sections) which, 
with commentary and synopsis, form; the 
‘main theme of the present book (Part D. The 
other four Parts contain the Passport Rules 
1967, Passports (Entry into India) Act, 1920, 
with commentary, and the Passport (Entry 
into India) Rules, 1950, as well as sll the 
relevant Acts, rules, notifications and other 
general information about passports aad the 
procedure prescribed for obtaining passports, 
for securing foreign exchange, for avoiding 
the infringement of rules and ineurring 
punishment, which the reader. will fnd in 
the Appendices (Part V). All Acts and Drderg 
regulating the entry and stay of foreigmers in. 
India have also been incorporated. Reference 
should be made to the table. of cases and 
index. 


3. A compilation of all the relevant laws 
on the subject, with clear commentaries on 
their provisions, the boo under notice is said 
to be the first of its kind to furnish the neces- 
sary information for persons going ous from 
and coming into India. Practising bawyere 
should find the commentary and case law 
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highly useful, for the author has pointed out 


` both the merits and defects, and made sugges- 


Zions for improvement. It should be a book of 

xeady reference for Judge, mii office, and 

sitizen alike. RB.E.8. 

PROMISSORY 'NOTES (Law, Practice 
and Procedure)... By Gentla Satyanara-- 
yana Guptha, Advocate, Andhra Law 
Times, Balaji Sadan, Hyderabad 36. 
1970. Pp. 257, Price, Rs. 12. 


` The work under review, perhaps th3 first 
of its kind, meets the need foran exclusive 
account of the law of promisiory notes. Most 
of the provisions regarding promissory notes 
are contained in the Negotiable Instruments 
Act, although there are several other Acta 
which have a bearing on thom. The Negotiable 
Instruments Act deals with a partioulac form 
of contract and the law laid down for special 
cases:prevails over the provisions of a general 
character. Strictly speaking, :it is = branch of 
the law of contract, with some special provi- 
sions in it. The object of the Act is to lagalise 
the system under which negotisble instru- 
ments pass from hand to hand like ordinary 
goods. As far as possible the Indian legisla- 
ture has followed the English law; in fact, it 
often reproduces the principles of the English 
law as enunciated in Engliso decisions and 
English text books. 


2. A ‘promissory note’ is an instrument in 
writing (other than bank-note or currency 
note) containing an unconditional uniertak. 
ing, signed by the maker, to pay a certain 
sum of money only to, or to the ordsr of, æ 
certain person or to the bearer of the instru- 
ment. It way be discharged by cancellation, 
release, psyment, operation of law (being 
time-barred by Limitation Acz) or insolvency 
of the debtor. Any material alteration in it. 
will invalidate the instrument ageinst all par- ` 
ties not consenting to it, and iis transfer can be 
negotiated by means of endorsement and deli- 
very. Where a written dccurmen; lika a pro- 
note existe, it is produced in s Court ss being 
the evidence of its own evidence. If a pronote 
is executed by. the managing member of a 
Hindu joint family for the benefit of the 
family, it is nob open to the other members to 
plead that-they are not liable. Lf the defend. © 
ant in a auié for the exesntion of a pronote 
pleads thathe has noi executed the instru- 
ment and that the writing, signature, or 
thumb impression is not his, tae burden of 
proof is on the party who relies on the instru- 
ment; in such a case the evidence of the scribe 


- who wrote it, or of the attestors, is admissible. 


In the last resort itis the expert wto has to 
give his opinion on the genuineness of us 
writing in dispute. ; 
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gent book, each preceded by a synopsis and 
illustrations, three deal with the holder of a 
pronote, consideration, and construction and 
details of the document, and six Chapters 
cover the position in law of a pronote, in 
relation to agency, partnership firm, minor, 
‘legal representative, and surety. The other 
Chapters consider presentment of pronote, in. 
terest om it, the pronote in relation to the 
Succession Act, Stamp Act and Limitation 
Act, place of suing and pleadings. 


4, A special feature of the book is the in. 
clusion of corresponding provisions of other 
allied laws, both procedural and substantive, 
which have a bearing on the subject of pro- 
notes. All aspecis of the law, procedure and 
practice, relating to pronotes, have been 
covered, and the latest case law is given. The 
appendix gives the texts of the Hyderabad 
Money-lenders Act and the Negotiable In- 
struments Act and model Forms. The book 
should be a useful addition to the library of 
a judge, lawyer, or law school, RSS. 





HOMICIDE. By S. K. Ghosh, Formerly 
Inspector-General of Police, Orissa. 
Eastern Law House, Calcutta. 2nd Edi- 
tion. 1970. Pp. xvi & 189. Price Rs. 12. 
Homicide may be culpable, or not culpable. 

Every case of culpable homicide is not murder, 
but every case of murder is one of culpable 
homicide. The present comprehensive book 
discusses the different problems that are met 
with in the investigation and trial of a case of 
homicide and gives up-to-date decisions of the 
Supreme Court and the different High Courts, 
selected with care and discrimination. Since 
the appearance of the first edition, far-reaching 
amendments to the Code of Criminal Procedure 
(many of them believed to be still on the 
anvil) and the Indian Penal Code have added 
considerably to the volume of case law. The 
beok has gone through very careful revision 
in the present edition, which includes two 
new Chapters, “Death due to rash or negligent 
driving” and “the Art of Interrogation.” 

9. There are thirty sections in the book, ten 
of them dealing with deaths due to wounds 
caused by blunt weapons, cutting and stabbing 
wounds, gunshot wounds, poisoning, asphyxia, 
criminal abortion, rash driving, sexual assault, 
and infanticide (See Text.Bookof Medical 
Jurisprudence, C. K, Parikh, 1970). Ten sec- 
ticns cover abstment of murder, attempt and 
conspiracy to murder, joint liability, motive, 


bail, identification, provocation, right of private 


defence, search for and examination of blood 
and semen. The author examines the position 
of approvers and accomplices, when pardon 


- Reviews 
3. Of the twenty-five Chapters in the pre- _ 


KIR 


can be tendered, when it can be forfeited, 
approver’s evidence, and the magistrates em. 
powered to tender pardon. The general con. 
siderations ot investigation, statements to the. 
Police and magistrates during investigation, 
and the art of interrogation are considered in 
three sections. They dwell on the first in. 
formation report, examination of the scene, 
identification of body, post-mortem examina. 
tion, determining the murderer, arresting the 
suspect, and examination of witnesses. One 
section is concerned with-the examination of 
witnesses by Police and the use of their state. 
ments in evidence, diary of proceedings in 
investigation, power to record statements and 
confessions, and enquiries into suicides. The 
remaining sections are devoted to the general 
considerations of evidence, circumstantial evi. 
dence, and the admissibility as evidence of 
dying declarations, admissions and confessions, 
and expert evidence, which last includes the 
medical expsrt, handwriting expert. finger. 
print expert, foot-prini expert, coin expert, 
firearms and explosives expert, moior-vehicle 


-expert and chemical examiner. One way of 


thinking would make confessions made to a. 
police officer admissible in evidence as well as 
include type-script in documentary evidence. 


‘8. The book under review embraces s. 
formidable range of subjects within a small 
zompass, and its utility has been greatly 
anhanced by the author's practical experience 
in investigation. Although primarily designed 
for the use of police officers, who are taught. 
204 only the path they are to follow but also 


` she pitfalls they bave to avoid, it should be 


Zound useful as a guide also by the magistrate. 
The authors other works “Crime on the 
Tnerease’, ‘‘Lawbreakers and Keepers of 
Peace”, and ‘Law of Preventive Detention in 
ndie” have already been noticed. 
4. There is en index but no table of cases. 
R.S.S. 


CONTRACTS OF EMPLOYMENT. By 
N. C. Lahiri, Advocate, High Court, 
Allahabad. With a foreword by Mr.. 
Justice P. B. Mukharji, Chief Justice, 
Calcutta High Court. Eastern Law 
House Private Ltd., 54, Ganesh Chun- 
der Avenue, Calcutta 13. 1st Edition, 
1970. Pp. xxxi & 393. Price Rs. 20. 


Special contracts have generally appeared 
gs Contracts of insurance, bills of lading, bills of 
exchange, or contracts of carriage, or building 
and town planning Ieases. The contract of 
employment of Government Servants and 
employees of public undertakings and corpo.. 
rations ig however an ares that has been some. 
vhat little explored, and the present publi 


4974 


cation seeks to outline some of the principal 
problems arising out of it, including witain 
its purview also employment under industrial 
organisations and mercantile firms, 


2. After an introductory chapter the autaor 
proceeds to discuss the legal position snd 
status of Government servants, and the public 
corporations and their employees. He fiads 
that the Civil Service in England enjoys more 
security than in India, where it enjoys only 
the procedural protection embodied in the 
Constitution against wrongful dismisgals. The 
Supreme Court has held that the relationship 
between the Government and its servants is 
not like an ordinary contract of service; the 
duties or statug are exclusively determined by 
law and not by agreement between the parzies 
concerned. Similarly, the employees of public 
Corporations do not hold any ‘civil post’ either 
under the Union or the ‘State’ and therefore 
cannot seek a constitutional guarantee uniter 
Article 311 of the Constitution, 


8. Three chapters deal with the conditions 
of service, the legal character and incidents of 


disciplinary proceedings, and powers of remo.. 


val, dismissal and compulsory retirement. 
Probation snd confirmation, seniority and 
promotion, their justiciability, transfer, resig- 
nation, and retirement, are. discussed, atter 
which the author examines the procedure 
prescribed when an employer, including the 
Government, initiates disciplinary proceedings 
on account of misconduct or delinquency. In 
this last mentioned capacity the employer acts 
asan administrative agency and is called a 
‘domestic tribunal’, the proceedings of which 
are quasi-judicial. It has to act according to 
law and must follow, in the absence of ststu- 
tory provisions, the rules of natural justice, 
and its decisions or administrative actions are 
subject to Judicial Review, which is the 
title of a separate chapter ; it includes a Jis- 
cussion of Article 311 (2) of the Indian 
Constitution. The last chapter examines in 
brief the nature of the Standing Orders in 
industrial establishments, their legal aspacts 
and evidentiary value. 

%, The Appendices, which account for more 
than half the book, are exhaustive. They 
include the relevant portions from the Corsti- 
tution of India, the All India—Services Act, 
1951, and the Rules and Regulations (about 
30 in number) of the All India Services, Cen- 
tral Services, and the Indian Administrative, 
Police and Forest Services. Several prescribed 
Formas, the table of cases, and index complete 
the usefulness of the volume. 

5. There is no lack of case law in the book. 
The essential principles of important decis.ong 
are extracted and expounded with clarity to 
explain the relevant law and the Forms of 


REVIEWS 


Journal 6% 


these special contracts of employment; the 
rature of the impact of the constitutional 
provisions on these special contrasts has also 
Leen clearly brought out The Look throws a. 
food of light on the specialised aspects of 
administrative law on the topics discussed, and 
explains the constitutional background of this: 
tranch of law in India, It should be highly 
tseful to members of the Bench and Bar as 
well as to law students and research workers. 


CITIZENSHIP OF INDIA. (Dual 
Nationality and the Constitution). By 
Meher K. Master, M. A., (Oxon), LL.M. 
(Michigan). Eastern Law House, Cal- 
cutta. Ist Edition. 1970. Pp. xvi and: 
332. Price Rs. 20. 

Published under the auspices of the Insti-. 
tate of Constitutional and Parliamentary 
Studies, New Delhi, the present work makes a 
cogent plea, on behalf of Indians abroad 
generally and Indians of East Africa in parti- 
cular, for the recognition of dual nationality 
in the Indian Constitution. At bottom citizen... 
ship ig a matter for legislation, and nationa. 
lity, one of birth or origin. Where the two. 


_conyerge there is no trouble; else, the aitua- 


tion of the migrant populations becomes pre. 
carious, as in some of the newly independent 
countries, and the author attempts an ela. 
borate analysis of their problems. 

2. When India attained independence in 
1947, many of Indian origin in East Africa, . 
were British subjects by birth under the exist. 
ing British Nationality Acts. Many of them. 
were conferred the status of citizen of India 
under the Indian Oonstitution in 1950, in. 
which year the British Government threw 
cpen the citizenship of U. K. and the Colonies- 
to all persone in Hast Africa falling within the. 
ambit of the British Nationality Act, 1948. 
Neither the U. K. Government nor the Indian. 
Government at the time thought dual citizen- 
chip was wrong or illegal. In 1955, however; 
the Indian Citizenship Act was passed, by S. 9 
of which they were deprived of their Indian 
Oitizenship. At the time the new East African 
nations gained independence they gave the 
option tothe Indians either tc retain their 
J. K. Citizenship or to acquire the citizenship- 
of the nation. At the same tims, faced with.. 
economic pressure, the,U. K. Government pass- 
ed the Commonwealth Immigrants Act, 1968, 
‘which prevented these Indians, who are Bri. 
zish subjects, from entering and settling in the- 
J. K. Those of Indian origin who are British 
subjects were therefore rendered homeless, 
and 8.9 of the Indian Citizenship Act, 1955: 
galls for immediate repeal. 

3. Five out -of the ten Parts, into whick 
the book is divided, deal with the British 
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Nationality Act, the Constitution of India, 
Citizenship under the Indian Constitution 
prior to the enactment of the Citizenship Act 


1955, Commonwealth citizenship, and laws of . 


-Commonwealth and other countries permitting 
dual nationality, and four cover the Citizen- 
ship Act 1955, 8. 9 of the Aat, loss of citizen. 
ship and dual nationality and passports., Ap. 
-plying the test of fundamental righis to 8. B 
-of the Citizensbip Act, it would appear that 
_-¢hat Section and ihe rules framed under it 
are unconstitutional, because they violate 
those rights. The writer has shown that both 
‘ander the Indian Constitution and the Citi. 
“gzenship Act, 1955 dual citizenship. is permitted 
<n some cases and notin others, with the re. 
-gult that certain classes of citizens have doal 
-gitizenehip, certain citizens. are permitted: to 
have it, and certain others do not enjoy it at 


all. While U. K. and other countries, re. ~ 


-cognise dual nationality and citizenship; it is 
“up to India, urges the author, to emulate them. 
4. Nearly two.thirds of the’ book is taken 
up with the Appendices, “which include the 
passport rules and ordinances, the registration 
-pf foreigners rules, Act and orders, and the 
‘Citizenship Act and Rules, followed by a sut- 


-ject index. Forthright in criticism, humane in - 


sympathies, and eloquent in advccacy, says 
the General Editor, True. Intended for law. 
-yers and legislators, it should interest the 
sac algo. -B.S.8. 


“PRINCIPLES AND PRACTICE OF 
VALUATIONS (Land and Houses). 
By John A. Parks, F. S. I., Chartered 
Surveyor. 4th Edition, 1970, by B. P. 
‘Chatterjee, Formerly Government 
.Advocate, Calcutta Improvement Tri- 
bunal. Eastern Law House, Ganesh 
‘Chunder Avenue, Calcutta 13. Pp. xi& 
319. Price Rs. 25. 

In the present publication tke principles and 

‘application of making a valuation of land ard 

buildings are set out in a simple manner. The 

~Jatest edition contains more decisions showing 
the approach of the Supreme Court and High 
Courts regarding the valuation of lands under 
the Land Acquisition Act and other allied 

Acts, and brings the case law up-to-date. When 

‘the book was in the press, the Supreme Court 

‘in State of Gujarat v. Shantilal (AIR 1969 

“B C 634) overruled its own decision in Unicn 

-of India v. Metal Corporation of India Ltd, 

(AIR 1967 S C 637). Regarding the valuation, 

-of machinery under the Acquisition of Under. 

takings Act, 1965 in the latter decision the 

‘Supreme Court had held that the worth 

of an article depends, apart from. all other 

-gongiderations, upon the-market conditions at 
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the time of acquisition. The Aci under re- 
ference was thought to violate Article 31 (2) 
of the Indian Constitution. 

“3, After explaining the theories of value, 
market value and rent in the first chapter, the 
author discusses ground rent, residential pro- 
perty, shops and business premises, godowns 
and warehouses, and industrial properties. The ` 
most common way, it is said, of supporting & 
valuation ig to give evidence of sales‘ of simi. 
larly situated properties in the same area. 
The rental method cf valuation is dealt with 
under the heads of gross rent, deductions from 
gross rent, and year's purchase or security. 
Where the land is not developed by buildings, 
the rental method of. valuation is ruled out, 
and a new method is followed. by which to the- 
markét value of the land is added the value 
of the buildings, the value of the land de. 
pending on situation, size, shape, frontage 
and depth, return frontages, width of roadways, 
vistas, and nature of soil ‘and tanke. It is 
sometimes possible to estimate the value of 
one plot of land fairly accurately in com. 
parison with another plot of known value’by 


-what is called the ‘Belting Method’, For the 


valuation of leasehold interests of the lessor 
and the lessee regarding property subject to a 
lease, there are certain points which have to 
be carefully ascertained and on which the 
author dwells ab length. When s valuer has 


_ to value a property which is subject to the 


life interest of a parson, he should have a 
good grasp of Mortality Tables, Expectation'of 
Lifes ‚Tables, and Year's purchase for Life 
Tables. The valuation of lands subject to reg. 
frictions as to user covers lands subject to 
resumption by Government without compen- 
cation, common pascage, strip of land, and 
unauthorized structures. The last chapter, on 
valuations for various purposes and under 
different statutes, embraces valuation for mort- 
gage purposes and au3tion reserve and under 
the Land Acquisition Act. Two of the chapters 
consider hypothetical building schemes aud 
valuation of building estates, and valuation of 
easements; which are a right to receive a 
reasonable amount of light across another 
owner’s property. 

8. Bengal Land Measure, Valuation Tables, 
the Land Act 1894, the Calcutta Improvement 
Trust Act, the Calcutta Municipal Act, the 
Acquisition of Immovable Property. Act and 
Defence of India Act, 1962, along with the 
index, goto make the concluding part of the 


` book. The book deals with e number of 


matters not so far discussed, and includes a 
table of cases. 

A, Tt should be ertinently useful to Aadat, 
valuers, pleaders, advocates, and others con- - 
cerned with valuation matters R.8.8 
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THEORY OF BLENDING AND AN EMPTY H. U. F. HOTCHPOT 
(By Shri V. Serunaman, Member of the Income-tax Tribunal, Calcutta.) 


The problem for discussion is the familiar 
one under Hindu Law which goes by various 
names, blending, throwing into common stock 
and throwing into the hotchpot. The question 
that has recently cropped up is; can there be 
blending where the HUF has an empty 
‘hotcbpot, i.e., where the HUF has no property 
at all? In other words, can you blend separate 


-property with nothing? One in a hurry may 


refer to the last para for the proposed answer. 


2. In two recent pronouncements of the 
Supreme Court where though the problem did 
mot directly arise, there are observations which 
creato a doubt on this point. The first case is 
reported as Mallesappa Bandeppa Desai v. 
Desai Mellappa (1961) 3 S © R 779=1962.2 
SCJ 589. In that case there were certain 
properties obtained by one Channma by suc. 
cession to her father. She had married one 
Ramappa. After his death, his grandsons by 
one son filed a suit against another gon of his 
(uncle of the plaintiffs) for division of the said 
properties, among others, on the ground that 
they were joint family properties by virtue 
of blending. The defendant uncle (son of 
Ramappa) resisted the claim by contending 
that they were not joint family properties. 
The trial court upheld the plea of blending. 
The Madras High Court on appeal rejected 
that plea. The matter went on appeal to the 
Supreme Court. 

3. In the judgment of the Supreme Court, 
the problem has been approached from two 
angles. They are (1) whether the doctrine of 
blending applied to properties held by a Hindu 
female as a limited owner and (2) whether the 
plea of blending was made out on the facts. 


4%. It was pointed out by Gajendragadkar J. 
as he then was, that the doctrine of blending 
is not based on any texts. We shall revert to 
this aspect a little later. His Lordship observed 
at page 593 of 1962-2 S C J as follows :— 


“The rule of blending postulates that a coparcener 
who is interested in the coparcenary property and 
who owns separate property of his own may by 
deliberate and intentional conduct treat his separate 
property as forming part of the coparcenary property 

...+.; in other words, the separate property of a 
coparcener, loses its separate character by reason of 
the owner’s conduct and gets thrown into the common 
stock of which it becomes a part. This doctrine, 
therefore, inevitably postulates that the owner of 
the separate property is a coparcener, who has an 
interest In the coparcenary property and desires to 
blend his separate property with the coparcenary 
property..... A mere intention to benefit the 
members of the family by allowing them the use of 
the income coming from the said property may not 
necessarily be enough to justify an inference of blend- 
ing; but the basis of the doctrine is the existence of 
coparcenary and coparcenary property as well as the 


existence of the separate property of a coparcener” 
(underlined (here in italics) by us). g 


It is not necessary for our purpose to go into 
the conclusion about blending on the facts of 
that case. 


5. In a more recent case (1970) 76 ITR 
675, Goli Easwariah v. Commr. of Gift-tax, 
the question was whether the throwing into 
common stock or blending would amount to a 
gift for purposes of levy of gift-tax under the 
Gift Tax Act, 1958. It was held that there was 
no gift as there was neither a donor nor a donee. 
After referring to Mallesappa’s case and to the 
principle that a coparcener alone could blend 
his separate property, the following passage 
occurs at page 678 : 

“the doctrine of throwing into the common stock 
inevitably postulates that the owner of separate pro- 
perty is a coparcener who has an interest in the 
coparcenary property and desires to blend:his separate 
property with the coparcenary property.” (emphasis 
supplied.) 


6. At this stage it is enough to mention that 
in neither of these two cases was there any 
scope for the contention that there could be 
no blending when the hotchpot was empty. In 
the first case (Mallesappa’s) there were quite 
a few items of properties other than the ones 
which were the subject of the plea of blending. 
In the gift tax case also, there is nothing to 
show that the family was otherwise impecuni- 
ous. It is submitted that these two decisions 
should not be taken as laying down the pro- 
position that there could be no blending 
where there is no other coparcenary property, 
as the problem did not arise for decision there. 

7. Having regard to the above observations 
of the 8. 0., it would be proper to examine 
the development of the law regarding blend- 
ing in so far as it has a bearing on the point 
under discussion. It has been pointed out by 
Gajendragadkar J. in Mallesappa’s case that 
in Shiba Prasad Singh v Prayag Kumari 
Debi, L R 69 I A. 331 the Privy Council had 
wrongly proceeded on the basis that there was 
authority to be found for blending in the 
following text of Yajnavalkya :— 


ararray agers 
AAMEJ QA: WIT: | 
(Where there is increase of the common 
property, partition is equal). (Nirnaya Sagar 
Press Edn. 1949, p. 226). 


8. Vijnaneswara’s commentary on this 
passage runs as follows: 


aAa sant MAAA 
gaas Ra daa aA arai 
kaana ga wa aia: MAAA | (ibid) 
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(Among the undivided brothera, if the 
common property is improved by cultivation, 
commerce or other means by any one of them, 
the division is equal and the acquirer does not 
get a double share). : 

9. This passage follows after Vijnaneswara 
noticed another extract from Vasishta which 
runs as follows :— 


aa aot wags EA 
a: sda ada (sic) 
(When there is a self-acquisition, then the 
acquirer gets a double share). 


This passage would show that even zelf- - 


acquired property had to ke divided, subject 
to the acquirer having æ double share. After 
referring to the dictum of Vasishta, Vijnsnes- 


wara starts the rule “‘aiai-qa aga” given 
earlier here (para 7) with these introductory 
words “aeqiqargarg” showing that the rule 


set out from Yajna Valkya in pare. 7 aove 
isan exception (to the dictum of Vasishta). 
To build a theory of blending, out of the 
words last given above, read along with the 
Commentary of Vijnaneswara extracted earlier 
here, appears to be clearly far-fetched. 


10. Thus, we have to look further back. 
wards and see how far the roles regarding 
blending are traceable to Sastraic law. Lat us 
briefly trace the point regarding the rigkts of 
the sons to tha father’s property during his 
lifetime. The word “Daya” occurs in Aifereya 
Brahmana. Dr. R. B. Pal in his History of 
Hindu Law, (Tagore Law Lecture of 1930) at 
Page 337 has referred to “daya” as occu:ring 
in Rigveda (x, 10,114). Bat the word found 
there is yr and has no connection with 
any succession to property. Sayana gives the 
meaning thereof as “(¢ar: ) enami Zia : 
wizaizq’’ (sic) (The Gods take their respective 
share), This has nothing to do with sesular 
property. The concept of the family as such 
owning the property does not appear fo be so 
well. known or at any rate not referred to in 
the Vedas, There are, however, some ssories 
which appear to throw some light on this 
topic. 

414. We may first see a story of Nabaane- 
dishta, 2 son of Manu, which occurs in three 
places, viz., (a) the Aitareya Brahmana (part 
of the Rigveda), (b) in the Samhita pcrtion 
of the same Veda (x-5.61) and (e) Yajur- 
veda Sambita (3.1.29 at seg. 9th Anvaka). 
The story is a simple one. Nabhanedishta 
(hereafter referred to as N for brevity) was 
pursuing his studies when his father Manu 
divided his property among his sons other 
than N. It appears from the context that 
Manu did not keep a shara even for himself. 
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On return from his studies, N asked his bro- 
thers for his share, They referred him to 
Manu, who said that he had not deprived him 
of his share and who then, indicated to him 
the means to gat property. 

42, Manu told him about one Angiraga per- 
forming a sacrifice for ascending to heaven. 
The persons participating in the sacrifice could 
not make progress beyond the fifth day thereof 
and were thus getting frostrated in their 
attempts to ascend to heaven. Manu told N 
that he could chant a Brahmana (mantras) by 
which they could ascend to heaven. 

13. Accordingly N went to the place of the 
sacrifice and asked them to accept him so that 
he would remind them abouj the mantras and 
that he would get the sacrifice fruitfully com- 
pleted. He was accepted in the sacrifice. It 
was completed with the mantras chanted by 
him, and he got as gift from Angiras e thousand 
cows (and perbaps other wealth also left over 
on the sacrificial ground). 

14. N was about to return home with his 
wealth when Rudra appeared and said that 
whatever was on the sacrifcial ground when 
the sacrifice was over belonged to him. N 
claimed that all of them had been gifted to 
him by Angiras before he ascended to the 
heaven on the performances cf the eacrifice. © 
Rudra said that he would abide by Manu’s 
decisionon the dispute. 

15. On N’s return, Manu asked bim whe. 
ther he got the wealth. N said all about the 
completion of the sacrifice and Rudra’s dispute 
over what was given to him by Angiras. Manu 
agreed ibat Rudra’s claim was justified. N 
came back to Rudra and reported that his 
claim waa held to be justified by Manu, hia 
father. He thus gave up his claim fo the 
cows, etc. Appreciating N’s truthfulness Rudra 
allowed him to have the cows, ete., given by 
Angiras. The story given here is mainly as 
found in Aitareya Brahmana with some details 
supplied from the other places referred to 
already. 

46. The relevance of this story to the point 
under discussion is that this showa that Manu 
could divide the wealth he had among his 
sons, leaving out one of them (N) from the 
division and that N could keep all his acquisi- 
tion made in the manner given above to 
himself. 

47. There is another story in Yajurveda 
about Prajapathi saving his son Indra from 
destruction by a foe set up by a sage called 
Tvashtra whose son had bean killed by Indra 
(see Yajurveda Kanda 2, Prasna 5). At the end 
of the story itis said “ àg ga Aaaa a” 
(sic). 

“People distinguish their eldest son with 
heritage”. 
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48. The story of Sunahsepa occurs in the 
Aitareya. Brahamana of the Rig Veda. Haris. 
chandra was issueless. Hs got a son Rohita by 
the grace of Varuna. He had undertaken at 
the time of getting tha boon from Varuna to 
sacrifice the son, but would not do go after the 
gon was born. He'was going on postponing the 
event. When Rohita came to know of his 
father’s promise, he left for the forest with a 
kow. He heard that his father was afflicted 
with a stomach ailment. When he was return. 
ing home, Indra asked him to do a pilgrimage. 
Five times he tried to return home to see his 
father and every time Indra managed to send 
him back. When ha went into the forest for 
the sixteenth time, 
Ajigartha who had three sons. Rohita wanted 
him to sell the first son. He got by purchase 
Sunahsepa the second son, brought him to his 
father and told him that he could now do the 
sacrifice. Harischandra was cured of his disease 
and he started the sacrifice. Viswamitra acted 
as the priest therein. When Sunahsepa found 
that he was going, to be sacrificed, he begen to 
pray to Indra. Indra was pleased and Sunahsepa 
was released from the bonds that bound him 
to the sacrificial pole. Then Sunahseps ascend. 
ed the lap of Viswamitra who was acting as 
the priest. Ajigartha wanted him to come bacx 
to the family. Sunahsepa refused. Viswamitra 
dsclared that Ajigartha had sold him and 
could not be his father and.that Harischandra 
could not be the father as he had offered him 
in the sacrifice. Viswamitra offered to taka 
him, but Sunaheepa wanted to join Viswamitra 
only if he would make him his first son. Once 
bit twice shy. Viswamiira agreed to this. He 
had 101 sons, of whom 50 were elder and 50 
younger to Madhu Chandag. The elders retus- 
ed to accept Sunahsepa as their elder brother. 
Madhuchandas and his younger brothers agreed 
to this wish of Viswamitra. Viswamitra cureed 
his firsi 60 sons ;who became Dasyus. The 
others were blessed as they agreed to his 
wishes. He told them that they would take his 
Daya. (gaia ayy Tia), Sunahsepa was 
thereafter known as Devarata and he was the 
progenitor of the Kausike Gotra. (This story 
ig found also in Bhagavata 9th Kanda and Tth 
and 16th Adhyayas. The Ramayana: story in 
Balakenda Bargas 61 and 62 slightly different.) 

19. This story shows that Viswamitra could 
disinherit 50 sons and instal a stranger ag his 
eldest son. This brings oub the extent of the 
zather’s right, 

20. There are also references to division in 
the Jaiminiya Brahmana (HI, 156) of a divi- 
sion among four sons, while their father was 
old but alive, and also in the Brihadaranyake 
Upanishad (IIT, (iv) 1) of Yajnavalkya want. 
ing to divide hig property between his two 
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he saw a sage called’ 
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wives. Maitreyi and Katyayani, when he was 
about to renounce the world. 

21. Dr. Sarvadhikari holda that there wag a 
preference for the eldest son and also that 
the rule of primogeniture operated in some 
contexts (See his Tagore Law Lectures P. 224 
et seq). Dr. R. B. Pal also at p. 353 of his 
History of Hindu Law (Tagore Law. Lectures 
1930) infora from some of these stories that 
there is little indication of the family being 
regarded as the owner of the property. He 
holds the view that there was some kind of a 
preference for the eldest son. It is necessary 
to remember that the Vedas did not primarily 
concern themselves with property and ib is 


_hot surprising that we do not get any direct 


guidance from them. 


22. The guidance from the Vedas being thus 
only marginal, we may turn fo the Sastrakaras. 
Gautama (Ch, XVIII) envisages division after 
the father’s death or after the mother becomes 
incapable of bearing children. He poses the 
possibility of the whole estate going to the 
first born who would support the rest as the 
father is expested to do. But he considers that 
there would be spiritual merit in partition, in 
which the eldest son could get an additional 
share. Thus partition appears to be optional 
and not obligatory. 

23. Baudhayana (II, 2) is not also specific 
about equality of division. In his conception, 
also, the equality is permissive while the eldest 
son can get some preference. 

24. Apastamba (LI, 6, 14) shows a distinct 
preference for equality while he also envis- 
ages that equal partition could take place after 
glaidening the eldest son by choice presents. 


25. Vasishta (Ch. XVII) and Manu (Ch. 1X) 
give a greater share for the eldest son. Yajna- 
valkya (Ch. If} would also give a greater share 
for the eldest son, but the rest of the sons 
have to divide equally. Narada (Colebrooke’s 
Digest V. 32) makes the father the lord dur- 
ing his lifetime. In the division after his 
death, the eldest son takes a larger share, the 
younger smaller and others equal share. 
Vishnu (Colebrooxe’s Digest 54) is in favour 
of equality while Briheaspati (Colebrooke ibid) - 
shows æ preference for the first born and 
Katyayana for equality of division. 

26. The above would show that there was a 
lack of unanimity among the law givers. The 
references have been given in the particular 
order adopted by Dr. Sarvadhikari who has 
taken them in their historical order determi- 
ned .by him. It is not necessary for our 
present purpose to examine the background 
and details of this historical order. 

27. The summary of the Smriti texts would 
show generally that the father’s right by and 
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large was absolute and even where equakity 
of division (with or without reservatior ag 
Jyeshta Bhaga) was envisaged the idea of sny 
xight in the other members of the family is 
not evident.. In this state of the law, if is 
Vijnaneswara who gave it a direction. 

28, Vijnaneswara is only 2 commentator of 
the Yajnavalkya Smriti. There is a refereace 
to one Yajnavalkya in the Vikrame Charita 
of Bilhana. Bulher has translated this work 
into English. Bilhana flourished in the 
Chalukya Court. The ruler at that time was 
Vikramaditya, and if is in his honour that the 
work was composed. In it there is reference 
to Vijnaneswara who appears to have baen 
assigned with the work of giving and admi- 
nistering law. The scholars are agreed that 
the commentator on Yajnavalkya smriti is 
the same as the person who adorned Vikraria's 
Court. His time is thus determined as the 
latter part of the 12th century. 


29, Vijnarieswara appears to have giver an 
introduction to his work which is not foand 
in :the edition published by Nirnaya Begar 
Press, Bombay in 1949. Some details thəre- 
from as recorded by Dr. Sarvadhikari (p. 267) 
are reproduced here. His father was Padma. 
nabha Bhatta of Bharadwaja Gotra. He waa at 
the time of writing the commentary a Sanyasi 
of the Parama Hansa order, He refers tc an 
earlier commentary by Viswarupa. He ces. 
eribes himself as s disciple of Viswarupa- It 
would not be proper to confuse this Views- 
rupa, with the earlier commentator on Yarna- 
valkya, as then Vijnaneswara would not kave 
then said that the other commentary was 
“hard bnd turgid”. It would then be decrying 
his own Guru’s work, which one would not 
expect him to do. Viswarupa’s must there ore 
have been much more ancient. 


30. Of his own commentary says Vijnine 
gware with humility; : 

‘My object has been to explain as concisely as -pos- 
sible the texts of Yajnavalkya, but in doing so, I rave 
not to the best of my knowledge omitted the expEna- 
tion of single word or letter nay even of a single dot 
of the text. But itis not improbeble that I haves»me- 
times misconcelvad the true interpretation of the 
great sage. If the learned should meet with any such 
error. J beg them to correct it, remembering thas all 
writers are liable to err.” 


34.. Vijnaneswara in the commentary on 
Yajnavalkya (well-known ss Mitaksharal in 
the chapter dealing with Daya Vibhaga Prika. 
ranam (the chapter on the division of property) 


examines the texts of Narada, Gautama and 


others, 

32, It is Vijnaneswara who brings in various 
clear concepts in the law eg. (a) anfaaraaiy 
{translated not eso happily as “obstructed 
heritage’) and asiasana (“unobstructed 
heritage”) (b) saña gaigĝat eed (righ to 
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property by mere birth ete. -He has sought to 
gerive proposition or concept (b) given above 
by a cloge reasoning reminiscent of the method 
sdopted by Sankara and other authors of 
Vedanta treatises, 

83. Vijnaneswara notices the distinction bet. 
ween “separate property” and “common pro- 
perty” and deals with Narada’s dictum : 

aaar ad ata 

gza Aqai AAT l 

aisdarra ansa 

saD aa ÌE: N 
(Wealth obtained by prowess, from wife, by 
teaching (or education) and by gift from 
father are indivisible). In thosa days, immo- 
rable property was subjected to a more rigor- 
Gus restriction as: | ` 

enai gigaa ; 

wat aar d | 

BAYT ga VAL 

a ard a a AFA: 1 


(Though immovables and bipeds have been 
sequired by a man himself a gift or sale of 
them should not be made without consulting 
sll the sons). Thus regarding immovables there 
was ne need to invoke any doctrine of blending 
as the sons had a say in their alienation. 

34, The development of the law appears to 
have been in stages. Originally the father had 
en absolute right in property. He could, if he 
cared to, divide as he pleased as Manu did. 
Later the first son, though it is not quite 
clear, seems to have been the zole successor. 
The Sunabsepa’s episode is indicative of the 
eldest son having special rights. See p. 220 et 
seq of Dr. Sarvadhikari. Subsequently un- 
equal partition was envisaged by many of the 
Smritikaras. It is to some extent Gautama 
and later Vijnaneswara who have evolved the 
doctrine of equality in partition. 

35. As regards self-acquisitions, or other 
separate property, the father had an absolute 
~ight except in immovables (bipeda algo). It 
ollows that there was no need to invoke any 
Joctrine of blending the separate immovable 


_ property with the joint family property as the 


father had no right to alienate the immova- 
bles without consulting the sons. Ii was also 
aid : A 

agyar saatat 

wade Aa say: | 

CHAVA g VAT 

a fiar a fare: 0 


(The father is the master even of all gema, pearls 
and corals; but neither tha father nor the 
grandfather is so of the whale immovable pro- 
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perty). (Mitakshara, Nirnaya Sagar, 1949 Edn., 
p. 218), Thus there was no question of any 
blending of what wers moveables, as they 
could be dealt with by the father as he pleased. 

36. The concept of money being the means 
by which goods (even human) could be pur. 
chased is clear from the story of Sunahsepa. 
Rohita purchased him for a hundred pieces of 
gold. But the economy was more a barter 
economy snd money or currency assumed 
substantial proportions only in later days. Iè 
is, therefore, not surprising that there was no 
question of blending as such considered by 
the ancient law givers. Things could be kept 
separately. Even now in villages, vessels and 
items of gifts received at the time of a son's 
marriage are segregated and not mixed. The 
Iaw on blending is thus a modern develop- 
ment. That this is so is clear also from the 
absence of a Sankrit equivalent for it. 

37. To the extent I have been able to see, 
the earliest case I come across is reported in 
10 M I A 490 Ram Pershad Tewari v. Sheo- 
charan Das. One'Deenanath was the youngest 
of the five sons of Sheo Dutt who was & puro- 
hit in Allahabad. He started a moneylending 
business which flourished well. There was no 
ancestral nucleus. One of the brothers filed 
a suit claiming partition of the properties a6- 
quired from that business as joint family pro- 
perties. They were held to be partible family 
properties and at page 504, it was observed : 

“It may be further admitted that Deenanath laid 
the foundation of the futura fortune of the family. 
But there ia no proof that he kept as separate or 
treated as separate property, that which he acquired 
at Agra’, (from the money lending business). 

38. In Lal Bahadur v. Kanhaiya Lal 29 
All 244 = 34 I A 65, there was some family 
nucleus, Three sons of one Gobind Ram 
constituted a H. U. F. One of the sons was in 
service in the Education Department and his 
savings were mixed with the family. There 
was a partition and Durga Prasad got a share 
therein. Claiming that his properties wers 
self.acquired, he left a will giving meagre 
maintenance allowance io two of his sons and 
the rest to his eldest son. The two sons, who 
suffered by the unequal azrangement, filed a 
guit for partition. The claim for partition was 
accepted by the Privy Council. After refer- 
ring to the evidence, their Lordships held : 

“This is strong evidence that there was but one 
common stock of the whole family into which eaca 
voluntarily threw what he might have otherwise 
claimed as gelf- “acquired; ard that the prcperty pur- 
chased by, or with the assistance of, the joint funds 
was joint property of the family, and not of any 
particular member of it.”? (See p. 255 of 29 All), 

39. A large volume of case law has come up 
lster. But the cages when examined would 
show that persons mixing up their separate 
income in the joint family accounts have been 


THEORY OF BLENDING AND AN Empty H. U. F. Horonpor 


A. I Re 


taken to heve blended and converted their 
separats property into joint family property. 
See Lal Bahadur v. -Kanhaiya Lal, 29 Alt 
214= 3414 65, Suraj Narain v. Ratan Lal, 
44 I A201. In the latter case it was held that- 
the fact that other moneys not belonging to 
other coparceners were there in the accounts. 
would not suggest that there was no blending: 
as far as the family members were concerned. 

40. It is enough to refer to one decision of 
the Supreme Court reported as Venkata Reddy 
v. Lakshmamma, ATR 1963 S C 1601 wherein 
it was laid down : 

“Property separate or self-acquired of a member of 
a joint Hindu family may be impressed with the- 
character of joint family property if if is voluntarily 
thrown by tha owner into the common stock with- 
the intention of abandoning his separate claim 
therein but to establish such abandonment a clear 
intention to waive separate rights must be establish- 
ed. From the mere fact that other members of the 
family were allowed to use the property jointly with 
himself, or thai the income of the separate property 
was utilised out of generosity to support persons: 
whom the holdar was not bound to support or from 
the failure to maintain separate accounts, abandon- 
ment cannot be inferred, for an act of generosity or 
kindness will not support a legal obligation.” 


44. In none of these casos, the existence cf 
family property was regarded as a sine qua. 
on for the conversion of individuel property 
into joint family property. If the principle is: 
that an impecunious family cannot benefit 
irom the individual property being thrown 
into common stock, then 10 MIA 490 would 
have been differently decided. 

42, There are decisions of long standing: 
which lay down the principle : 

“Nor is there anything in Hindu Law which says 
that possession of property ig a necessary requisite 
for the constitution of a joint family.” (See Janki- 
ram v. Nagamony, 49 Mad 98 at 103 and 115). 

. To the same effect are propositions laid down 
in R. Subramania Iyer v. C. I. T., (1955) 28 
IT R 852; Damodar Krishnojt Nirgude v. 
0. I. @,(1962) 46 I T R 12852 ; 0. I. T. v. M. 
M. Khanna, (1963) 49 IT R 282 and0. E. D. 
z. Annachalam Chettiar, (1968) 69 I T R 607. 
These cases have specifically rejected the con- 
tention: that there could be no blending whem 
the hotehpot was empty. 

43, In factin Keshavlal Lallubhai Patel v. 
O. I. T. (1962) 44 ITR 266 at 274, the 
Gujarat High Court extracted a passage from 
a decision of the Andhra Pradesh High Court 
saying that is not necessary that he (a co- 
parcener) should own joint family property 
“in order to impress his sulfacquired or sepa. 
rate property with joint family character.” 
This decision was affirmed in (1965) 55 ITR 
637. If the view was wrong, the §.C. would 
have at least made a reservation about it, 

44, Blending, it is submitted, is possible 
eyen where the family owns no other pro- 
perty. It is not proper to take the word 
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"blending? or its equivalent too literally. 
This is a legal concept evolved out of jud-cial 
decisions. Possession of property is nota re- 
quisite for the constitution of a joint family. 
It is submitted that the two cases referred to 
in paras 4 and 5 above should not be taken as 
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laying down the rule that there can te no 
blending where the family has no othe: pro- 
perty. In the absence of even a passing re.. 
ference to any of the earlier caseg noticed in 
paras 37 and 42, they cannot be taken as 
overruled, i 


REVIEWS 


INDIAN CONSTITUTIONAL LAW. 
By M. P. Jain, LL. M. (Del). J. S. D. 
(Yale). N. M. Tripathi Private Ltd., 
Bombay. 2nd Edition, 1970. Pp. xzxiii 
& 816, Price Rs. 40. 


This is a thorough and exhaustive stucy in 
narrative form, giving a coherent and inte. 
grated picture of the Indian Constitution as a 
whole, of the inter se relations betweer. the 
various Articles, and of the workings ‘and 
practices of the Governmental machinery. On 
major points references have been mada to 
foreign Constitutions like those of the U.8.A,, 
Canada, U. K. and Australia, and to the latest 
case law. Relevant facts of important cases 
and a summary of the law laid down in fhem 
have been given in the body of the text. Im- 
portant provisions of the Constitution have 
been given an analytical treatment and there 
ig separate chapter on constitutional inter- 
pretation. While materials on the historical 
development: of the Constitution are to be 
found throughout the book, the chapter on 
constitutional amendment is, within a short 
compas), a record of the historical devalop. 
ment from 1950 to the middle of 1970. In the 
present edition the book has been practically 
re-written in view of the accvmulation of new 
case law and the dramatic developments that 
have taken place since the fourth gereral 
elections in 1967. 

2, Apart from the introductory part, here 
are six parts entitled, respectively, the Central 
Government, the State Government, the Fede- 
ral System, Political and Civil Rights, Miscel- 
lancous Topics, Constitutional -:Interpretation 
and Amendment. The early chapters deal with 
the composition of the Central and State 
Legislatures, their officers, their functions and 
inter-relation between the two Houses, Parlia- 
mentary privileges, and delegated legislation. 
The functions of the Central and State Execu- 
tives, and their working, the composition of 
the Supreme Court and the High Courts, their 
jurisdiction and powers, the doctrine of stare 
decisis, and the independence of the Supreme 
Court, are dwelt on. The author considers the 
distribution of legislative power, the three 
Lists, and the principles of interpretaticn of 
the Lists, as well as the allocation of taxing 
power, restrictions on taxing powers, and the 
expedients to create financial equilibrium 
at the State level. The succeeding chapters 


focus attention on administrative relaticns,. 
the emergency provisions, cc-oporative federa-. 
lism, freedom of trade and commeres, the- 
official language, citizenship, and elections.. 
There are as many as seven chapters on Funda.. 
mental Rights, which are concerned, inter alia,. 
with justiciability, reasonable restrictions, 
guarantes against double jeopardy, privilege- 
against self-incrimination, protection against- 
arrest, and preventive detention. The ccncept: 
of Eminent Domain in India, right to consti. 
tutional remedies, and emergency and funda- 
mental rights, are discussed. The other chap- 
ters cover the Directive Principles, safeguards. 
to minorities, Government services, Govern- 
ment contracts, suits by or against Govern- 
ment, and the Rulers of Indian States. 


3. In the formulation of the social objec- 
tives of the Constitution one can discern the 
impact of the modern political philcsophy 
which regards the State as an instrument to 
secure the good and welfare of the people. It. 
igs possible to conclude that the judicial pro. 
cess in India hag been informed by the same. 
philocophy (see Crown Aluminium Works v. 
Workmen. AIR 1958 S C 30, 34). In a given 
situation, the Court may be faced with æveral 
alternative interpretations of the Constitution, 
and when it chooses one of these views, it- 
does act according to its own policy conaidera-. 
tions (see Golaknath case). The author consi- 
ders that the Supreme Court majority opinion 
in this case was based on the fear af the possi- 
ble erosion of fundamental rights, and does. 
not agree about their non-amendability. Even 
the Supreme Court, he observes, only consi- 
ders that the amendmen; of Fundamental 
Rights cannot be achieved by following the 
procedure under Art. 368, but by setting up a 
new Constituent Assembly for the purpose. 
And the author explains in the book wky this 
course is not feasible. 


4%. The author, who was at one time Research 
Director of the Indian Law Institute, haa made- 
a useful and reliable contribution to lite- 
rature on the subject, which should be of con. 
siderable assistance to students of law, political 
science and administration, as well as to legal 
practitioners. 


5, The book contains & table of cases and 
an index. B.8.8. 
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COMMERCIAL LAW. By Gordon J. 
Borrie, LL, M., Professor of English 
Law, University of Birmingham. 3rd 
Edition, 1970. Butterworths, London, 
Pp. Iviii & 378. Price Rs. 40.50. 


In the volume under review the authsr has 
selected the topies of agensy, sale of goods, 
iire purchase, negotiable instruments, insu- 
rance law, contracts of employment, and con. 
tracts with a foreign element as being among 
the most important of Commercial Law. He 
. considera all the key problems they give rise 
to and places special emphasis on the fasts of 
-dacided cages, as their siudy is believed to 
help greatly to illuminate the legal principles 
involved much better than if the legal princi- 
ples are merely stated in the text and tha 
reader hasto refer to bare foot note for the 
facts. 

2. The law is given as it stood on Ist De. 
camber, 1969, and the present edition deals 
‘fully with the Misrepresentation Act, 1967 and 
notices other incidental statutory changes; the 
mumerous developments in case law have also 
‘been covered. The Misrepresentation Act, 1967, 
8. 2 (1) enables a buyer to claim damages for 
innocent misrepresentation unless the seller 
proves he had reasonable cause to believe thas 
the facts represented were true. With regard to 
the equilable remedy of rescission, the buyer 
‘still has the right to seek it if he acts reason. 
ably promptly, but now by S. 2 (2) of the 1967 
Act, the Court has a discretion to award dama- 
wes instead of rescission even where an inno- 
cent misrepresentation is made without negli. 
gence, 

3. The opening chapter of the peni book 
‘describes the creation of a contract of agency, 
he obligations ofthe agent to his principal, 
ond agent's rights and authority, and prozeeds 
to discuss the settlement with the agent, breach 
-of warranty of authority, wifé as agent and 
termination of the contract. It then examines 
& contract for the sale of goods, transfer of 
‘property to the buyer, risk of loss and transfer 
‘of title, and enalyses the terms of a contract 
and the subjects of delivery and acceptance 
of the goods and personal remedies for breach 
-af contract. According to the Misrepresenta. 
tion Act, 1967, the passing of property no 
‘longer destroys the buyer's right to reject, and 
‘ buyer who does some act inconsistent with 
the seller's ownership will not be deemed to 
have accepted the goods under 8. 35 of the 
Sale of Goods Act unless he has had a resson- 
able opportunity of examination as provided 
dn S. 34 

4. The common law obligations of the par- 
ties to a hire purchase, rights against third par- 
ties, gale or pledge by the hirer and the effect 
‘of execution or distress are then explained 
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and the Hire Purchage Act, 1965 and the Ad. 
vertisements ‘Hire Purchase) Act, 1967 are dis. ` 
cussed. The regulations for control of hire 
purchase have lately been revised and tho 
Order now in force is the Hire Purchase and 
Credit Sales (Control) Order 1969. Bills of 
exchange, cheques and promissory notes, the 
cuties of a holder, and damages, are consi- 
aered, after which the author focuses the 
reader's attention on life insurance and other 
types of insurance and the ‘contract of ingu- 
rance and the principles of insurable interest. 
Other topics referred to include master and 
sarvani relationship, contract of service, 
mutual indemnities, and remedies and con- 
tracts with a foreign element, the last men- 
tioned one referring to contracts which are to 
‘be made or performed in a foreign country or 
whose subject matter is situated in a foreign 


‘gountry. 


5. By means of foot-notes the reader ig re. 
ferred to various detailed works on particular 
aspects of commercial law, and the book is 
bound to be useful as a basic text book for the 
Law Society examination as well as for univer- 
sity and other courses. 

6. The book has a table of cages, a table of 
statutes, and an index. BRS. 


LABOUR LAW. By J. B. Cronin, LL.B., 
and R. P. Grime, B.A, B.C.L.. Lectu- 
rers in Law, University of Southamp- 
ton. 1970. Butterworths, London. 
Pp. xiviii & 500 Price, Rs. 67. 50. 


The three Parts of the work before us are 
antitled Law of Employment, Employer's 
Liability, and Law of Collective Labour Rela- 
zionships, respectively. Part I deals with the 
scntracts of service, the duties of master and 
servant, termination of the contrach of ger. 
Tice, and statutory control; employer's lisbility 
rn the nineteenth century and his liability 
soday as well as the Factories Act, 1961. ara 
covered in the next Part. The last Part ig 
concerned with collestive bargaining at com. 
mon law, the regulation of collective bargain. 
img, the regulazion of trade unions, and indus- 
trial disputes in relation to the criminal law, 
the contract of service, and the law of tort. 

2. Because labour law is one field in which 
& great deal can be learned from other systems 
particularly in the matter of dismissal, the 
euthors consider also the law of France, Ger- 
many, Italy and Russia on the dismissal of 
miividual workers. According to the Factories 
act, 1961 a factory consists of premises where 
persons are employed in manual labour by 
way of trade or for the purposes of gain in 
making or repairing an article or adopting for 
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sale.’ Although the common law in England 
emphasises the individual contract of employ- 
ment, the factual structure of industrial rela. 
tions is collective. Formal or informal collec- 
tive agreements are negotiated by and with 
representatives of groups; their interpretasion 
and application are pursued in an equally 
collective manner. The subject-matter of such 
collective activity varies from the establish- 
ment of basic wage rates for thousands of 
workers throughout the country to the settle- 
ment of one man’s grievance in respect of one 
job in one factory. The main characteristics of 
the common law approach to collectivism are 
eaid to ba an excessive reliance upon the eon- 
tract as an analytical concept; the pervasive 
relevance of the doctrine of restraint of trade, 
the piecemeal nature of beth Parliameniary 
and judicial legislation, end the general vazue- 
ness of the conceptual framework. After skow- 
ing how the common law has met the conzep- 
tual problems posed by the collective seitle- 
ment of the terms of service by meansof the 
iaw of contract, the authors proceed to des- 
cribe how that law has been and may be used 
as an answer to the social needs presented by 
collective bargaining. 


3. The Royal Commission on Trade Unions 
and Employers’ Associations, under the Chair. 
manship of Lord Donovan, recommended in 
1968 tbat the present formal system of collec- 
tive bargaining at industy, or national, Isvel 
ahould be discarded in favour of the recogni- 
tion of workshop or factory bargaining. In 
response to the Commission’s report, Govarn- 
ment published a white paper, ‘In favour of 
Strife,’ which contained the outline of a pro- 
posed Industrial Relations Bill, containing 
twenty-five official proposals, which have been 
included in an Appendix to the present book, 


4. As to‘trade unions, ceztain propositions 
are advanced as to the circumstances when an 
anion can be sued, when it is liable for the 
torts of its servants and officers, and when its 
funds are liable for damages awarded. Taere 
isa systematic tabulation of nine different 
‘ways in which a tort can be created in indus. 
trial disputes, 

5. The work contains a table of cases, a 
table of statutes, and an index. R.S.S. 


CRACKNELL’S LAW STUDENTS’ 
COMPANION NO. 2. TORTS, Br D. 
Cracknell, LL. B., Bar-at-Law, 3rd 
Edition, 1969, Butterworths, London. 
Pp. vii & 231. Price. Rs, 92.50. 
A ‘Tort’ is an ack or omission unauthorised 
by law and, ‘independently of contract, in- 
fringes either some absolute or qualified right 
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af another causing damags oz some publie 
right causing substantial damage to another 
person, and gives rise to an action for damages 
at the suit of the injured party.’ It may be ` 
~egarded as the breach of a legal duty owed 
-ndependent of contract, Ly one person to 
another, for which a common law aciion for 
damages may be brought. The duties in a torb 
are primarily fixed by law, and in a contrast 
by the parties themselves. Generally, the 
question whether a fixed number of spseifia 
torts or all unjustifiable harm is remediable in 
tort is of academie interest, one’s conduct 
being judged by the objectiva standard of the 
reasonable man. There must ba both damaga 
and injury to some legally protected interest 
of the plaintiff before an aztion may ke 
brought in tori. Every tort is remediable by 
damages as compensation, improper motive 
being ganerally irrelevant. Ag between crimes 
and torts, the commission of a crime carries 
with it the punishment of the criminal law, 
zuch as fine or imprisonment, whereas the 
Zommission of a tort gives rise only to a right 
of civil compensation. 


2. For æ real appreciation of the law of 
forts the student must make himself familiar 
with as many cases as possible and there are 
over 800 of them in the publication before us 
She attempt being to include those cases and 
atatutory provisions which are of importance 
to students. The statutes are self-explanatory 
and the case notes contain an outline of the 
facia and a summary of those points in the 
judgment which are important from the 
student's point of view. Crozs references have 
been given in order that the student who 


“vefers to one cage will have no difficulty in 


finding others in which the same or similar 
points arose. In the latest edition the text has 
been brought up-to-date by introducing sum. 
maries of many of the cases decided since 
1965 and the texts of some resent statutory 
provisions, and this has necessarily involved 
fhe omission of summaries of several oldex 
DALOS. 

3. Although not intended to compete with 
other legal text books, the present volume 
should be of use as a companion to textbooks, 
lecture notes, and correspondence courses. It 
should primarily satisfy tha student who has 
no access to or time to take full advantage of 
2 law library and therefore finds it difficult to 
ascertain the facts of the casas cr the wordings 
of Parliamentary Acts to which he may have 
‘been referred in the course of his studies. 


4. There is a useful index at the end. 
R. 
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THE EVOLUTION OF THE INDIAN 
CONSTITUTION. (Sir Chimanlal 
Setalvad Law Lectures). By T. L. 
Venkatarama Aiyar, University of 
Bombay. University Building, Fort, 
Bombay 32, 1970. Pp. 132. Price, 
Rs. 12. : 


Melancholy interest attaches to the publica- 
tion under notice; the distinguished jurist and 
authority on constitutional law whose lectures 
at the Bombay University it contains passed 
away only the other day. The theme of the 
lectures is the presentation of the Indian 
Constitution as a federal one. While the Con- 
stitution has drawn largely from the Federal 
Constitutions of foreign countries, it has actu. 
ally taken echape from the federal structure 
which had been established in India under the 
Government of [ndia Act 1935. The learned 
lecturer therefore first gives an account of the 
set up of the Government of India before the 
enactment of the present Constitution, and 
then makes a comparative study with the 
Constitutions with a federal form of Govern- 
ment, viz, U. 8. A., Canada, and Australia. 
He proceeds to analyse the working of the 
Indian Constitution, the place of conventions 
in the Governmental set up, the Fundamental 
Eights and the Directive Principles of State 
Policy, the place of judicial review and the 
provisions relating to the amendment of the 
Constitution. 

2. Until 1967, when these lectures were 
prepared, the working of the Constitution did 
not present any problem because the party in 
power at the Centre and the States was identi- 
cal. But when different parties, with different 
political programmes, began to appear, the pro- 
blem of Centre.State relations and other issues 
became rather complicated. Some of the pro- 
blems envisaged by the lecturer became 
matters of practical polities. In the third 
lecture, for example, after citing the provisions 
of the Constitution relating to the allotment 
and distribution of revenue by the Central 
Government to the States, he hag referred to 
the setting up of the Planning Commission (a 
non.statutory body) and to the investing of it 
with extensive powers and observes that “'it is 
in keeping more with a unitary than a federal 
Government,” which hag been latterly the com- 
plaint of some States. 


3. As regards the true position and powers 
of the Governor of a Stata, the learned lecturer 
considers that the appointment of the Governor 
by the President is not an appointment by the 
Union Government, but that it is ‘one to be 
made by the President in the exercise of his 
individual judgement’ and that the “Governor 
should be a non-party man.” In the matter of 
the relationship between the Judiciary and the 
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Legislature the lecturer discusses the law and. 
practice in England. and suggests that Parlia- 
ment should enact a law “codifying the con.. 
ventions which have under Art. 105 (3) and 
Art. 194 (3) becoms vested in the Legislature 
of the Union: and the State Legislatures. 
respectively.” 


4, Another question of importance dealt- 
with is the power of Parliament to amend or 
abrogate the provisions relating to Funda. 
mental Rights. The majority judgment in 
Golaknath case is referred to; the lecturer is 
of the view that Parliament has the power to 
amend the provisions relating to Fundamental 
Rights, but that this power should be exercised 
sparingly, and subject to certain conditions. 

5. Since these lectures were delivered, the 
changes in the political complexion of Govern- 
ment in the Centre and the States have 
brought about a situation in which the fede. 
ralistic principles of the Constitution have 
come into play more than before. As the 
lectures have to a large extent anticipated the 
new situation, they should be of great use in 
understanding the latest developments. They 
should be of lasting practical value to the 
administrators, the members of the Bench and 
the Bar, and the students of constitutional 
law, alike. f 

6. A table of cases and a subject index are 
furnished in the book. B.8.5. 


RIOTS: PREVENTION AND CON- 
TROL. By S. K. Ghosh, Former 
Inspector-General of Police, Orissa. 
With Foreword by A. K. Sarkar, Re- 
tired Chief Justice of India. Eastern 
Law House Private Ltd., 54 Ganesh 
Chunder Avenue, Calcutta 13. 1971. 
Pp. xx & 304. Price, Rs. 25. 


A riot, which is nothing else than mob 
violence, may consist of indiscriminate looting 
and burning, attack on a particular commu. 
nity, or offisials, or passers-by; buildings, 
private as well as public, may also be the 
target of attack. Riots are of different kinds, 
such ag communal riots, labour troubles, and 
student disorders, and each kind has its own 
peculiar characteristics and originates from 
apparently different causes, so that the 
methods of dealing with them vary widely. In 
the post.Independence period, most of them 
‘were occasioned by student protests, social 
discontent, communal, political, linguistic, 
regional and group conflicts. They are mostly 
the work of anti-social and criminal forces, 
and if the law and order authorities are- vigi- 
lant, swift, and impartial in rounding up of 
known bad characters as a precautionary 
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measure there would be no riots. During riots 
many people are arrested but seldom prosecut. 
ed or convicted. Exemplary and swift punish- 
ment for murderers and arsonists, urges the 
author of the volume under raview, will help 
to reduce repstition of this phenomenon. 


2. The objectives of the present volume are 
to highlight some of the underlying fastors 
contributing to riots; to outline some of the 
procedures and techniques for the prevention 
and contro] of different types of riots, and to 
make readily available exhaustive and cp-to- 
date case law on unlawful essembly and riot- 
ing. There are ceparate ckapters each dealing 
with crowds and mobs, communal riots, student 
riots, labour riots, urban riots, rural riots, 
festival riots, linguistic and racial riots, as 
well as the police techniques evolved for hand- 
ling them. There is a chapter on the law con. 
cerning riots which covers the Penal Code, 
Criminal P. ©., Police Act, Criminal Law 
Amending Act, the Preventive Detention Act, 
the West Bengal (Prevention of Violent Acti- 
vities) Act and the provisions in ‘the Constitu- 
tion of India; the Addenda provided at the 
end of the book contains the latest judicial 
pronouncements. The appendices incluce the 
Commission of Inquiry Act and the reports 
of sevaral commissions on police firing in the 
past, A Bibliography and Index are also given. 


3. The primary responsibility for the 
prevention and control of riots rests wish the 
State Government and their law enforcament 
officers. The present author has very wide 
‘experience in the matter; there was a special 
chapter on crowd control and riots in his 
earlier work. Lawbreakers and Keepers of 
Peace, (1969) and many of his suggestions 
have been followed with ruecess in actual 
practices. In the present treatise, wh:ch is 
principally concerned with the prevention and 
gontrol of riots, he dwells at length cn the 
methods of dealing with them. In doing so he 
has emphasised the fact that the police is our 
police and have to act, a3 observed br Mr. 
Sarkar in the Foreword, with sympatky and 
understanding so as to attract the willing 
co-operation of the general public. As usual, 
the suggestions made by the author for meet- 
ing the situation arising from ẹ& riot are quite 
eomprehensive and should be helpful io all 
those in charge of law and order. R.S.S. 


DICTIONARY OF ECONOMIC TERMS. 
By Alan Gilpin. B.Sc., (Econ.), M Inst. 
F., M. I. P.H. E. of the Queensland 
Public Service, Australia. Butterworths 
and Co. (Publishers) Ltd, 88 Ejings- 
way, London W. C. 2, 2nd Ecition, 
1970, Pp. 276, Price Rs. 22.50. 
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The book bofore us has been inspired by 
the author’s professional acquaintance with 
applied economics in a major industry and his 
experience as æ lecturer in economies and 
allied subjects over many ysars. While the 
fundamental truths of economies are valid for 
all time, the details of their manifestation are 
constantly changing and the present edition 
of the dictionary (it first appeared in 1966) 
has undergone extensive revision, while the 
opportunity has also been taken to incorpo. 
rate terms relating to new developments, 
particularly in the field of public polisy. 


2. The book is intended primarily for eco. 
nomists and students of economics, but it 
should prove of value and interest also to 
planners and engineers in industry who have 
to give more constructive thought to the long 
term development of their own industries in 
the context of positive national economie 
planning-and the implications of their indivi- 
dual industry’s development for the economy 
as a whole, Agreement and Arbitration, banks 
and negotiable instrumenis, Companies, arti. 
eles and memorandum of association, taxation 
matters, instalment credit, hire purchase, 
monopolies and restrictive trade practices and 
a multitude of other economic terms and ex. 
pressions do not generally lend themselves to 
precise definition or detailed exposition in 
legal treatises, but a clear understanding of 
them is nevertheless highly desirable for the 
members of the legal profession. This Dio. 
tionary will, therefore, be useful not only to 
economists and students of economics but alao 
to lawyers and students of law, specially 
commercial law. R.S.S. 


REMINISCENCES OF A JUDGE. By 
N. G. Shelat, Ex-Judge, Gujarat High 
Court, Gujarat Law Reporter Office, 
Ahmedabad, 1970, Pp. 282, Price Rs. 20. 


Nanubhai Gaurishankar Shelat, who retired 
from the Bench of the Gujarat High Court in 
1970 and is a cousin of Justice J. M. Shelat of 
the Supreme Court, presents Lis reminiscences 
to the public in the work before us. Born ‘in 
1908, he started practice as an advocate af 
Nadiad in 1930, but joined the Subordinate 
Judicial Service of Bombay in 1936. Appointed 
as Additional City Magistrate, Ahmedabad, in 
1945, he was promoted to the post of Assis- 
tant Judge three years later. He became Dis. 
trict and Sessions Judge, Mehsana in 1954, 
and Bhuj in Kutch, and worked also as 
Chairman of Tribunals such as the Revenue 
and Sales Tax Tribunal. Subsequently he was 
District and Sessions Judge at Surat, Rajkot, 
and Baroda, and Principal Judge of the City 
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Civil & Sessions Court, Ahmedabad (1962) for 
three years hefore elevation to the Bench of 
the Gujarat High Court, 

2. The present book is divided into four 
parts. The first part refers to his school and 
eollege days and the six years of practice at 
the Bar, and the second part relates to his 
service as Subordinate Judge and in other 
eapacities until 1948. The third part sovers 
the period 1948-54, and the final part brings 
the Reminiscences to the time of his retire. 
ment as Judge of the Gujarat High Court. 
There is shrewd commonsense in the author’s 
observation that a lawyer should not creste 
the impression on the Judge that he is identi- 
fying himself too much with his client, and 
that he should not antegonise the Court by his 
tehaviour in the conduct of the case, while at 
the same time remaining reasonably firm 

' where the client's interests are concerned. In 
a Court of law, the lawyer has to be fair to all 
sides—to his own, to the other side, and to 
the Judge in particular, 

3, On the appointment of High Court 
Judges, the author has something original to 
say. According to him, the appointment is now 
made by the President of India on the recom. 
mendation of the Chief Justice of the High 
Court concerned in consultation with the 
Chief Minister. Of course it goes also through 
the Chief Justice of India and the Union 
Home Minister. This power is rather extra. 
ordinary, for, if the High Court Chief Justice 
were to make his selection without consulting 
his colleagues, the element of arbitrariness is 
bound to creep in. These selections should 
therefore be made by the collective method 
and, for obivious reasons of the independence 
of the Judiciary, the Chief Minister of a State 
should have no voice in them. And to keep 
the Judges above the need for hunting for 
jobs in retirement, their remuneration and re- 
tirement benefits should be made sufficiently 
etiractive. a 

4, The author's high sense of duty, lovs of 
truth and fearlessness, and broad vision and 
human approach to the problems before him 
made him popular with the public. In the 
Reminiscences he has expressed his views on 
men and matters objectively and without fear 
or favour. It is a running commentary on the 
successive stages of his career, and in the 
faithful chronicling of the events of his life 
there is just a faint hint of the Diaries of 
Pepys and Anandarangam Pillai, although 
there are no day-to-day entries. B.8.8. 
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STUDIES IN INDIAN LEGAL 
HISTORY AND INDIAN CONSTI- 
TUTIONAL HISTORY. By M. S. 
Rama Rau, M.A; LL.M. With a Fore- 
word by M. A. Ansari, B.A. B.C.L. 
(Oxon), Bar-at-Law. 1970. J. S. Pillay, 
Law Book Sellers and Publishers, 
4-1-319, Tz oop Bazar,:Hyderabad 1, A. P 
Pp. xxxiv-& 333. Price, Rs. 7,25. 
Divided into two parts, the first part of the 

present book gives a detailed history of the 

growth of the legal administration in’ this 
country during the British period starting 
from the days of the Hast India Company, 
with special reference to notable cases like the 

Cossijurah case and the Nandakumar cage. In 

doing so, the author has analysed the growth 

of the civil and criminal Courts and the judi- 
cial reforms introduced from time to time. 

The second part narrates the history of the 

Constitution of India’ commencing from the 

Regulating Act of 1773 and ending with the 

Constitution of the present Republic of India. 

The Iandmarks in the history, like the Minto. 

Morley Reforms, the Montague.Chelmsford 

Reforms, Dyarchy, and the Simon Commission 

Report are described in this part. 

2. The Indian High Courts Act, 1861 
amalgamated the Supreme and Sadar Courts, 
and was & stepping stone to the introduction 
of a uniform and universal application of law 
and procedure in India. The High Courts were 
the highest Courts of appeal in the different 
Provinces and an appeal from their decisions 
lay to the Privy Council in England. A Federal 
Court was established in India under the 
Government of India Act, 1935, which in its 
original jurisdiction, adjudicated disputes be- 
tween the Provinces inter se and between the 
Provinces. and Federation. Ji had appellate 
juriediction aleo, although the Privy Council 
continued to be the ‘highest Court of appeal 
until 1949, when the Supreme Court was 
established under the Constitution of India 
with a varied and wide jurisdiction. The 
Supreme Court of India, as a Federal Court, 
as a Court of appeal, and as guardian of the 
Constitution is a unique institution of inte. 
grity, independente, and impartiality. 

3. The first part of the -book describes the 
genesis of the Hast India Company, the ad- 
ministration of justice in Madras, Bombay and 
Calcutta from 1639 to 1726, the Mayors 
Courts in the three Presidencies from 1726 to 
1753, the Adalat system in Bengal and the 
jadicial reforms of Warren Hastings. The 
Supreme Court at Caleutta and the Regulating 
Act, 1773, the judicial reforms of Lord Corn. 
wallis in the period from 1786 to 1793, and 
the judicial administration in the Provinces of 
Madras and. Bombay between 1753 and 1861 
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are then discussed. The development of English 
Law in India, the growth of the criminal law, 
and the personal laws of the Hindus and 
Muslims, are the topics of three other chapters. 
The second part covers Pitt’s India Act, 1784, 
legislation between 1833 and 1903, the 
constitutional reforms of 1909.1918, the 
Government of India Act, 1935, and the con. 
stitutional developments from 1936 to 1950. 


4, A sure and systematic understanding of 
the present legal and constitutional set-up 
must be based upon the knowledge of the evolu- 
tion and development of the Governmental 
Institutions and systems from the time oś the 
Hast India Company and the present author 
has systematically dealt with the historical 
events and developments leading to the 
present legal and constitutional systems. The 
present studies stop with the advent of the 


Constitution in 1950, but there has bean a ` 


tremendous growth of the general and cansti- 
tutional law since then and the reader will 
look elsewhere for an account of them. In the 
present book the author gives full list of law 
reports, Acts, text books, digests, manuals, 
codes, regulations and judicial decisions which 
he has consulted, and tha work should ba 
useful to students, those appearing for 20m- 
petitive examinations, as well as practising 
lawyers. B88. 
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CENTRAL EXCISE: LAW AND 
PRACTICE IN INDIA. By F. L. 
Berarwalla, M. A, LL. M., Advocate. 
Vora & Co., Publishers Private, Ltd., 
3 Round Building, Kalbadevi, Bombay 2. 
1971. Pp. xvi & 243. Price. Rs. 35. 


The present publication is a section-wise 
commentary, with text and synopsis, on the 
Ceniral Eixcises and Salt Act, 1944 and the 
First Schedule, and commentary, without text, 
on the Central Excise Rules 1944 (Central 
Excise Rules, Government of India, 9th Edi- 
tion, corrected upto 1st August 1969). The 
Act lays down that the duties will be levied 
and collected on all excisable goods and salt 
manufactured or imported by land into India 
at such rates as are specified in the First 
Schedule. The duties are chargeable on ad 
valorem basis and may alter any preveziling 
tariff value, the tariff values themselves being 
different for different classes of the same 
article. The Act lays down ihe procedure for 
determining the value, as well as the proce. 
dure for the issue of licences. Offences and 
penalties and the power of the courts to order 
forfeiture and the recovery of Government 
dues are dealt with. It ‘also lays dowm the 
powers and duties of the cffiicers, the powers 
of arrest and summoning persons to give evi. 
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dence snd produce documents, search and 
arrest, and the procedure to be followed by 
the officer in charge of a police station. It 
specifies provisions regarding the powər of 
adjadication, option to pay fine in lieu of con. 
fiscation, and bar of suits and limitat.on of 
suits and other legal proceedings against the 
Government and its officers. Included :n the: 
present publication are all Notifications, Cen- 
tral Excise budget proposals of 1970 at a. 
glance, and model forms of writ petition and 
affidavit in support as well as departmental 
appeal. 

2. The main Act consists of 40 sections ang 
234 rules, which change often. The several 
notifications and orders issued from time to 
time make it difficult for manufacturers to 
keep themselves abreast of tha changes. The: 
Bchedule to the Act changes with every Cen. 
tral budget. Owing to their inability to under. 
stand the complex law and procedure the 
cases of many manufacturers go by default, 
The publication should act as a complete 
guide to lawyers, executives, manufacturers 
and excise officials, Special attention has been. 
paid to the constitutional aspects of the Act 
and the Rules, and various decisions under the: 
Constitution of India having a bearing on the 
excise law have been discussed; the case law 
has been brought up-to-date, A subject-index 
and table of cases are also provided. 


3. Enacted in 1944, the provisions of the 
Central Excises and Salt Act have become: 
inadequate, It was a concise Act leaving 
everything to the rules underit. Although 
from 1947 there is no duty on salt, its manu. 
facture, supply and distribution. are being 
regulated under that Act. The Central Axcise 
Reorganisation Committee recommended, 
therefore, that the law should be made com. 
-prehensive by including in it all substantive 
provisions which at presens form part of the 
Central Exsise Rules 1944 and that the pro. 
posed law should not contain any prcvision 
relating to salt, Chapter IV of the present Act 
and, Section 8 and the Second Sckedule, 
which relate to the transport by sea ard pos. 
session of tobacco need not, in Government's 
view, be retained. They world like to omit 
‘salt? and remnumber all the other itams in. 
the First Schedule. A bill fo consolidate and 
amend the law on these lines was introduced 
in the Lok Sabha by the Minister of State for 
Finance on 14th August 1969, and tims must 
show how far the recommendajions regarding, 
the reform of this branch of the law achieve 
their purpose. R.S.S. 


80 Journal 


A GUIDE TO DISCIPLINARY PRI- 
CEEDINGS FOR THE EXECUTIVE 
IN INDUSTRY. By E. F. Edauljze 
(N. M. Tripathi Private Ltd., 164, 
Samaldas Gandhi Marg, Bombay 2) 
1971. Pp. xv and 137. Price Rs. 15. 


Yt is well known that the various , Labour 
Acts, Rules, Orders and legislative enactments 
send to confuse the decision making autho- 
tities of the personnel department, and tis 
author of the work under review has there. 
fore put together, in a methodical and chrono- 
Jogical order, the complete procedure wh2n 
-disciplinary proceadings are called for against 
‘any person coming under the purview of ths 
Industrial Disputes Act. When an employe 
‘ig deemed to have committed a misconduct to 
merit punishment under the Standing Orders, 
the management is obliged to follow a definite 
procedure before actual punishment, The 
present work sets out the correct procedure n 
order that the managementa order is not 
upset on a purely technical ground, should the 
matter be made the subject of an- industrial 
dispute. i 


2. The majority of disputes concern wrong- 
ul dismissal, discharge, or punishment, ard 
the Industrial Tribunal is empowered 30 
examine whether the termination of serviee 
or other punishment). is justified and, if nct, 
to give appropriate relief. In the cage of dis. 
-ynissal, the Tribunal interferes only when there 
is want of good faith; when there is victimisa- 
‘tion or unfair labour practice; when thsre is 
-a basie error or violation of the principles of 
natural justice, and when the finding is per- 
verse. The different chapters in the work ley 
-down the various steps and obligatory depart- 
mental procedures supported by the appro- 
priate legislation and judicial decisions. 


3. The cages of misconduct ara enumerated 
by the Standing Orders; they include also cases 
of moral turpitude, cognisable offences under 
the Penal Code, acts subversive of discipline, 
threat of violence, fomentation of disconten:, 
malicious charges against the managemen3, 
participation in illegal strike, and adoption cf 
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-attendance, 
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go-slow tactics. An initial step in the proceed. 
ings, the topics of suspension pending inquiry, 
wages during that period, and suspension as 
punishment are dealt with, followed by a dis. 
cussion of the subject of written complaints, 
necessity of informing union, and issue of 
charge-sheet. The fixation of enquiry proceed. 
ings, selection of enquiry officer, procedure for 
holding enquiry and presentation of company’s 
case are then described, while the next chapter 
relates to the form of recording the report, 
the disposal of findings and final decision, and 


communication of final order. Punishments, 


warnings ‘and reprimands, -termination of 
zervice, and proceedings to be followed during 
the pendency’ of an industrial dispute, are 


then covered. The concludizg chapters dwell 


on police cases and criminal proceedings, 
medical staff, vacation of official quarters, 
Aeduction from wages, probationers, temporary 
smployees, and apprentices. 


4. The Appendices give draft notices in 
cases of misconduct and during the pendency 
of an industrial dispute, and cover such sub. 
jects as habitual absenteeism, habitual late 
overstaying leave and prolonged 
absence from “work, and aide memoire for 
holding .an enquiry. The annexures give 
suggested lay-outs of room in which enquiry is 
to be held, of written record of proceedings 
and of written finding by the Enqniry Officer, 
and they are followed we ‘some important 


‘definitions. ee, 


i. 8. ‘These notes have been prepared keeping 
in view the principles enunciated by Labour 


Courts, Tribunals and the Supreme Court, and 
the author’ substantiates’ his observations with 
relevant court and ¢ CBee references, The author 


‘suggests’ thai necessary interpret ters should be 
provided at the time of ehquiry a 


and that 
translations ‘in local languages understood by 


‘the workmen should be provided. 


6. This handy volume should be of assist. 
ance to executives in industry, whether con. 
cerned with personnel matters or not. 


B.8.8, 
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PROBATION AND PAROLE. ByLS. 
Saharyia. With a Foreword by Mr. 
Justice S. K., Verma, of the Allahabad 


High Court. M/s. Mukat Publications, 
5/14 Koop Nagar, Delhi 7. 1970, Price, 
Rs. 12.50. . 


“Crime cannot be hinderad by punishment, 
but only by letting no man grow up a cri- 
minal”, said Ruskin. And probation and 
parole are two institutions which should aelp 
us towards that much-to-be desired congumma- 
tion. Probation seeks to accomplish the 
rehabilization of persons convicted of crime 
‘by returning them to society during a pariod 
of supervision rather than sending them to 
jails and reformatories, and calls for an ade- 
quate investigation into the facts of the defand. 
ant’s environment, character, and previous 

_ record. Parole, on the other hand, is the 
release of a convicted offender under stper. 
vision and under certain restrictions, after he 
bas served a portion of the sentence in a panal 
institution; if is not clemency, but a process 
of regulated reformation. 


2. The State Governments -have enacted 
iegislation on probation of offenders, shil- 
dren's welfare, and prisoners’ premature re- 
fease. Lately the Government of India have 
enacted the Probation of Offenders Act 1958, 
which lays increasing emphasis onthe fe. 
etlamation and rehabilitation of the convict 
without subjecting him to the unheslihy 
effects of jail life.. The book under review 
attempts to collect together all the probation 
and parole procedures obtaining at present 
along with other relevant information. 


3. The book has been divided into four 
parts, each part bearing separate page rum. 
bers. Part I deals briefly with bail, for 
which the offender goes in immediately after 
arrest. The appeals, memorials and peti- 
tions for redress from ahigher authority are 

_ then discussed. After the award of sentence 
for confinement in jail, there are rules for 
interviews with outsiders, so that the convict 
can keepin touch with his home and cther 
affairs. Part II deals with the provisions 
which may enable a prisoner to secure rekoase 
or leave under the different measures. The 
release on probation of good conduct uader 
the supervision of a probation officer and the 
premature releage ofa prisoner on licance 
have been explained at length; it includes 
releases under the Probation of Offenders Act 
1958. 


4. Part If] contains elaborate notes on 
juvenile delinquency, probation, pazole, 
‘honorary aparadh nirodhass, crime preven. 
tive societies and panchayats, on whom da- 
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-latest amendments and notes. 
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volves the great reformative and humanitarian 
work. It acquaints the reader with the various 
aspects of social welfare activities undertaken 
for the benefit of delinquents. There is also 
a chapter on open prison campa, a recent ad- 
vance in the treatment of prisoners. Part IV, 
Appendix, gives the text of the relevant Acts 
and Rules with, whenever necessary, the 
It includes 
the details which may prove useful to the 
-members of the Bench and Baz either at the 
‘time of trial or after conviction. 


The book brings together all the enactments 
and rules in one place and notices all the 
relevant authorities on the various topics. ` It 
Should be of great use to the Pench, the Bar, 
Probation Officers and law teachers, There 
is a bibliography, but no index. BS.8. ; 


THE BOMBAY PUBLIC TRUSTS ACT 
1950. By Kesarichand Nemchand Shah 
B. A, LL.B., Advocate. With a Fore- 
word by Ratilal H. Patel, B, Á., LL. B., 
Charity Commissioner, State of Gujarat, 
4th Edition, 1970. N. M. Tripathi Pri- 
vate Ltd., 164, Samaldas Gandhi Marg, 
Bombay 2. Pp. xvi & 777. Price Rs, 38. 


Containing nearly 200 pages more than in 


- the 3rd Edition, the latest edition of the pre- 


sent volume has been thoroughly revised, 
enlarged and re-written, and includes a num. 
ber of new topics and considerable body of 
case law, with decisions reported as well as 
un-reported. All Notifications, Circulars of 
Charity Commissioners, Polisy of Charity orga. 
nisations, and amendments to the Act and 
Rules in both Gujarat and Maharashtra till 
31st January 1970 have been included. 


2. The Bombay Publie Trusts Act 1950 is 
based on the report of the Tendolkar Com- 
mittea which had been appointed by the Bom- 
bay Government to investigate and make re. 
commendations for safeguarding, co-ordinating, 
and properly utilising the public religious and 
charitable endowments in the State, Accord. 
ing to the Act a ‘Public Trust’ is an express or 
constructive trust for either a public, religions 
or charitable purpose or both, and ‘includes a 
temple, math, wakf, dharmada or any ‘other 
religious or charitable endowment, and a 
society formed for that purpose and registered 
under the Societies Registration Act, 1860. 
The 88 sections contained in the 12 chapters 

of the Act are each followed by detailed 
synopses and commentaries, 


3. Under the present Act no civil Court 
has jurisdiction to decide questions which 
come under the former’s purview. Section 18 
enjoins the trustee of a public trust to 
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make an application in the prescribed form, 
and, if a. trustee fails to comply with the 
provision regarding registration of s public 
trust, he is debarred (S. 31) from instituting a 
guit to enforce any right on its behalf in a lew 
Court. Section 35 lays down how public 
trust money haa to be invested and the naxt 
section prohibits the alienation of immovable 
trust property except by way of leases for 
specified periods, without the previous senction 
of the Charity Commissioner, who is autko- 
rised to enter on and inspect any property 
belonging to a public trust. 

4, The Charity Commissioner ie appointed 
by the author of the trust or by a Court of 
competent jurisdiction to act as trustee and in 
such cages the Act provides for the levy of 
administrative charges. Section 50 of this Act 
and S. 92 of the Civil P. C. contains provisions 
of almost the came character in respect of suits 
regarding public trusts. Two of the sections 
lay down the rule of ‘cy pres’ in relation to 
their administration and deal with the powers 
of the Courts relating to the application of this 
doctrine. The Public Trusts Administration 
Fund, whose establishment vests in the Charity 
Commissioner, lays down what funds shall be 
credited to it (S. 57), and every trust is obliged 
to pay to this Fund such a contribution as 
may be prescribed. There are penalties which 
are prescribed for trustees violating the provi- 
sions of the Act, and there is a separate chap. 
ter covering procedural matters regarding the 
jurisdiction of Courts and rights of appeal. 

5. The schedules and appendix to the book 
include the Bombay Public Trusts Rules, 1951, 
the Administrators-General Act, the Official 
Trustees Act, the Societies Registration Act, 
and the Wakf Act. There are aleo some blank 
pages for amendments io notificaticns and 
personal notes. There is an index but no 
table of cases. The book should be of assist- 
ance not only to the trustees who are to ad- 
minister the truste, but also to the Authorities 
under the Act, auditors, and the members of 
the Bench and Bar who are concerned with 
this branch of the law. R.S.S. 
COMMERCIAL LAW. By Robert Lowe, 

LL.B., Solicitor of the Supreme Court. 

Qnd Edition. 1967. Sweet & Maxwell 

Ltd., 11 New Fetter Lane, London. (in 

India: N. M. Tripathi Private Ltd., 

Princess Street, Bombay 2). Pp. xxxix 

& 571. Price Rs. 78.75. 

This edition takes into account the charges 
which have occurred since the publication of 
the Ist edition in 1964. The chapter on hire 
purchase, which explains the major provisions 
of the Hire Purchase Act, 1965, has been 
largely re-written. Since that Ast Joes not 
form a comprehensive code but only deals 
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with certain aspects, the present work deels 
first with hire-purchase agreements at common 
law, containing cross-references to the rele- 
vant sections of the Act. The regulations for 
control of hire purchase have lately been 
revised and the Order now in force is the 
Hire.Purchase and Credit Sales (Control) 
Order, 1969. . 

2. The doctrine of fundamental breach has 
received a rude shaking ag a result of the 
Suisse Atlantique case, and the possible effecte- 
of this decision are considered in the chapters. 
on sale of goods (Ch. 3), hire.purchase (Ch. 4), 
bailments (Ch. 8) and export sales (Ch. 9), 
The Misrepregentation Act, 1967 affects the 
Sale of Goods Act in two ways; the passing of 
property no longer destroys the buyer's right. 
to reject, end a buyer who does some act 
inconsistent with. the seller's ownership will 
not be deemed to have accepted the goods: 
under §. 35, unless he has had a reasonable. 
opportunity of examination as provided in 
8. 34. The sections on the ‘passing of pro- 
perty, ‘terms of the contract,’ and ‘delivery, 
acceptance and payment,’ have therefore to be 
read in the light of the above. The chapter: 
also contains the proposals made in the 
Twelfth Report of the Law Reform Committee 
dealing with the transfer of title to chattels, 


3. The Redundancy Payments Act, 1865 is 
examined briefly in Chapter 2, the Diplomatic: 
Privileges Act, 1964, in Chapter 10, and a 
number of new cases have been included in 
every chapter of the work. The present book 
first considers the powers of an agent to alter 
his Principal’s legal relations with third parties: 
and what the principal’s rights and liabilities. 
are vis-a-vis the third party. It discusses the 
agents liabilities and the exceptions to the 
rule that an agent can neither sue nor be 
sued on a contract concluded between his 
Principal anda third party. It refers to the 
more important statutory provisions from 
which the terms of a contract between master 
and servant are derived, as, for example.. 
wages, holidays, safety, health and welfare, 
and examines the ways in which a contract of 
service is brought to an end. A whole chapter 
is concerned with the functions of bills of 
exchange, cheques, and promissory HOHE: and. 
the rules relating to them. 


%. The volume before us does not include 
any reference tc the Misrepresentation Asi, 
1967 for the reason that the Misrepresente.. 
tion Bill had not yet reached the statute book 
at the time of publication. According to the 
changes made by that Act, the right to rescind 
for innocent misrepresentation will be avail- 
able even though the contract has been per- 
formed and the repregentation becomes term 
of the contract; the court will have a discre- 
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tionary power to award damages in lieu of 
rescission for innocent misrepresentation; and, 
if a party has been induced by a non-fraudu- 
lent misrepresentation to enter into @ 200- 
tract, he will be entitled to damages urless 
the maker of the statement can show thai he 
had reasonable grounds to believe, and did 
believe, that the contract was made, that the 
facts represented were true. 


5, The book contains a table of cases, a 
table of statutes, and index. R. S. 58. 


A DICTIONARY OF COMPANY LAW. 
1968. By Dr. A. K. Sur, Director, In- 
stitute of Company Affairs, 11, Kali- 
charan Ghosh Road, Calcutta, 40, 
Pp. 220 & xvi. Price, Rs. 10. 


The Indian Companies Act, 1956, which 
follows the recommendations of the Company 
Law Reform Committee, nok only adopts 
several of the changes introduced into the 
English Company Act, 1948 but also departs 
from it in many ways. Ninety-five Sections of 
the Indian Act are calculated to ensure more 
effective powers of control and supervision by 
the Central Government over the activities of 
Companies. 


2, An incorporated company, registered 
under the Act, is a distinct and indepencent 
person in law, and is endowed with special 
rights and privileges which are distinct from 
the rights and privileges of its members. It 
has perpetual succession and remains in exist. 
ence “however often its members die” or 
change, until it is dissolved by liquidation. It 
has the right to sue or be sued or to hold pro- 
party in its own name; ite shares are transfer. 
able and the liability of its share-holders is 
limited; it can enter into a contract with its 
share-holders and is managed by its chcsen 
representatives, the directors. In many matzers 
the Government of India is empowered to 
intervene, and in some its approval is nezes. 
sary. The Government's powers are exercised 
through the Department cf Company Law 
Affairs, which functions through a Company 
Law Board. The Board consists of not more 
than five members one of them being appointed 
by the Government as its Chairman. 


3. Conceived in an original way, the scape 
of the work under review ig encyclopaeiic, 
and it is designed in sucha manner that the 
reader can easily and promptly obtain the 
answers to any of his inquiries. The topics in 
the Dictionary are arranged alphabetically and 
case law has been made available for all dis. 
puted points of law. Further light on disputed 
points is thrown by citations from the warks 
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of Backley, Palmer, Gore.Brown, Topham, 
and Halsbury. When looking for a point, en- 
juirers should refer to tha cross-references 
also if it is not found in the original article. 
In the appendices are listed the documents 
that should be maintained in the registered 
affice of a company, the documents that should 
be produced or filed with the Registrar, the 
Jocuments that should be filed with a stock 
axchange by a listed company, and a Table of 
Forms to be used. 


4, The amendments to ths Companies Act, 
1956 abolishing the managing agency system 
and prohibiting company contributions to the 
Zunds of political parties were passed in 1969, 
i. ©» subsequent to the publication of this 
oook. All the same the Dictionary should be 
of considerable assistance as a rsady reference 
200k not only to the personnel in the Secre- 
sarial departments of companies and those 
who are quite familiar with ths detailed pro- 
visions of the Act, but also to the many others 
30 whem that Act is a sealed book. RB.8.8. 


HOW ARE LOSSES TREATED 
UNDER INCOME TAX ACT 1961. 
By Champatrai and Devi Dayal Gupta, 
Advocates, Supreme Court. 1968. Tax- 
mann, Kucha Chelan, Khari Baoli, 
Delhi 6. pp. 152. Price, Rs. 13.50. 


Although there are many commentaries on 
the subject of losses under the Income Tax 
Act, the present treatise deals exclusively 
with all aspects of this important subject. It 
{races the history of the legal provisions, dis- 
cusses case law on the subject, and presents 
practical illustrations and examples taken 
from the decided cases. 


2. Losses may be dueto fluctuations in 
rates, prices, arrivals of bumper crops, strikes 
in factories, the banning of exports, the re. 
moval of import restrictions, lack of supervi- 
sion, bad debts, embezzlements and defalca. 
tions by employees, theft, dacoity or sinking 
of vessel. In computing business income, 
deduction is allowed of such losses, for unless 
ti is done, genuine gains or profits cannot be 
srrived af. But in claiming such a deduction, 
the loss must be incidental to that particular 
business and should be of & revenue nature. 
“here should not also be any law denying the 
game expresslyor impliedly. Sections 70-80, 
Chapter VI of the Income-tax Act, 1961, are 
mainly devoted to this part of the law and 
i33 procedure. 

8, The book under the review describes the 
various heads of income and the circumstances 
in which there can be a ‘net loss’ under these 
cifferent heads. Section 14 of Ch. 14 classi. 
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fies these heads of revenue as salaries (S. 16), 
interest on securities (8.19), income frcm 
house property (S. 24), profits and gains of 
business or profession (8s. 28.44A), capital 
gains (Ss. 45.55), and income from other sour. 
ces (S. 57). Having seen the place of losees 
under the different heads of income, the 
author proceeds to study the circumstances 
and manner in which the losses can be set off 
against other incomes. 


4. Although the profits of each separate 
source of income or btsiness have to be com. 
puted separately, the tax is not charged 
separately on every distinct business, but on 
the aggregate of the profits of all the businesses 
carried on by the assesses. The relevant law 
relating to set off of losses is contained in 
Ss. 70 and 71 of the Income.tax Act, 1961, 
and S. 72 relates to the. carry forward and set 
off of these business losses. The author consi. 
ders the subject of losses in speculative busi- 
ness (8. 73), the losses under capital gains’ 
(S. 74), the losses of registered firms (8. 75), 
the losses of unregistered firms assessed ag 
registered firms and their partners (8s. 76-75), 
the losses of companies (5. 7 9), and the sub. 
mission of loss returns (S. 80), Losses due to 
theft and embezzlement, highway robbery, 

. proper year for claiming logs, unabsorbed de. 


preciation of past years, loss of cash by theft, ` 


and claim for development rebate, are then 
covered. Loss of capital cannot be set off 
against the profits or gains, but only trading 
or business loss. Whether the loss. is of & 
capital or a business nature isa question to 
be decided on the facts of each case. 


5, The publication before UB, which con. 
tains a table of cases and an index, should be 
of assistance to the business community, ac- 
countants, and practising lawyers. Nits 





OMMON LAW IN INDIA. By 
as Setalvad. 2nd Edition, 1970. N.M. 
Tripathi Pvt. Ltd., 164. Samaldas 
Gandhi Marg. Bombay. 2. Pp. viii & 251. 
Price, Rs. 11. 


The volume under review embodies the 
lectures delivered in 1960 by Mr. M. C. 
Setalvad, ex-Attorney-General of India, under 
the suspices of the Hamlyn Trust, London 
(12th in the series), which aims at the further- 
ance of the knowledge of comparative juris- 
prudence among the common people of Great 
Britain and Northern Ireland. | The author 
traces the development of Indian jurisprudence 
in the last two centuries and points out itz 
similarity to the ‘mother’ jurisprudence of 
England, Common Law in India being taken 
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to mean all that is of English origin in the 
Indian system of law, he covers not only what 
is known strictly in England as the common 
law but also its traditione, some of the prin- 
ciples underlying the English statute law, the 
equitable principies developed in that country, 
and even the attitudes and methods pervading 
the entire British system. 


2. In the opening chapter on the rise of the 
common law, the historical introduction is 
followed by a discussion of the selective ap- 
plication of English law, equity and common 
law, Indian common law and some fundamental 
principles and traditions of the common law 
like the jury system, Habeas Corpus, in- 
dependence of the judiciary, the adversary 
system of trial, the system of precedents, and 
the rule of law. Dealing with civil law, the 
author touches, inter alia, on the subjects of 
law of succession, contracts, specific relief, sale 
of goods and partnership, negotiable instru- 
ments, real property law, and torts. The base and 
foundation of civil law in India is the English 
common and statute law, but perfeatly adapted 
to Indian needs and conditions. The ground 
work and features of the Indian Penal Code 
are then examined, es well as the concepts of 
meng rea, exemptions from criminal liability, 
self-defence, provocation, degrees of cri. 
minality, punishment, and criminal procedure. 
Explaining finally, the position since the 
coming into existence of the Indian Constitu- 
tion, the author focuses the reader’s attention 
on, inter alia judicial control over legislation, 
delegation by Parliament, subordinate legisla. 
tion, administrative tribunals, fundamental 
rights, and the directive principles of State 
policy. The makers of the Indian Constitution 
have left the entire legal system untouched 
because it is suited to the needs of the people 
and has been a powerful integrating factor. — 


3. To sum up, the principles of the English 
common and statute law, after slowly taking 
root for 200 years, are now firmly embedded, 
with suitable changes, in the structure of the 
great Indian Codes. The present Constitution 
embraces not only the statutes in forco at 
its commencement but also personal and 
customary laws and the common law principles 
applied in India by Indian judicial decisions, 
and the evolution of Indian law continues to 
be largely influenced by the development of ` 
English law and the decisions of English 
Courts. It is the author's hope that, witha 
greater interplay between legal minds in India 
and the Commonwealth and elsewhere, the 
time may not be far off when English courts 
themselves recognise Indian contributions to 
legal thought and principles. 

4%, The present publication is a reprint of 
the English edition, printed in 1960. The 
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mistakes in that edition have been corrected 

and a Table of cases, Index, and Bibliography, 

have been added for the reader's convenience. 
R.S.S 


LAW OF PARTNERSHIP IN INDIA 
AND PAKISTAN. By Sunderlal 
Trikamlal Desai, B.A., LL.B., Bar-at- 
Law. 4th Edition. 1970. S. C. Sarkar 
and Sons Private Ltd., 1-C College 
Square, Calcutta 12. Pp. Ixii & 485. 
Price, Rs. 30. 


Originally the law relating to partnership 
was regarded as a part of the ordinary law of 
contract (Indian Contract Aci 1872), and it 
was only in 1932 that the Indian Partnership 
Aet was passed incorporating the relevant 
sections of the 1872 Contract Act with modifi- 
cations and amplifications. Based mainly on 
the English Partnership Act and incorpo-at. 
ing many of its provisions, it did not depart 
substantially from the law previously prevail- 
ing in the country but only laid it down in 
an exhaustive manner in clear and definite 
propositions carefully and systematically 
arranged. An important and new element in 
the law, however, wai introduced, viz., the 
provisions for the registration of Firms. An 
application for registration to the Registra: of 
Firms, in the form of a statement signec by 
all the partners, should state the Firm’s name, 
the principal places of business, the names of 
other places where the Firm carried on busi- 
ness, the names and permanent addresses of 
the partners, and the duration of the Firm. 
Although the law relating particularly to 
partnership is embodied in this Act, many of 
the general principles of the Indian Contract 
Act continue to be applicable to partnership 
transactions and Firms. 

2. Tho first part of the work under review, 
which deals with the Indian Partnership Act 
1932, gives an exhaustive and dependable 
commentary on its provisions, particular eare 
being taken to examine and incorporate all 
important cases, Indian and English. The 
second part deals with Practice and Procedure, 
particulerly with the variors questions waich 
arise in suita between partners, the mode and 
manner in which the rights and obligations 
arising on the death of a partner may be en. 
forced, and suits by and against partners. The 
law of insolvency affecting partners and part- 


nership firms and the subject of illegal part- - 


nerships have also been discnssed. Not simply 
a digest of cases, the book adequately sum. 
marises the principles involyed in the leading 
Gases. 

3. Of the 74 sections in the Partnership 
Act, Ss. 9-13 consider the general duties of 
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partners, determination of theiz rights and 
duties by contract, and the conduct of the 
business, and Sections 19-37 are concerned, 
inter alis, with the implied authority of the 
partner as agent of the Firm and his liability 
for the acts of the Firm; the F-rm’s liakility 
for the partner’s acts; the introduction, retire- 
ment, expulsion and insolvency cf the parcner, 
and the rights of the outgoing partner. Bes- 
tons 45-55 relate to the liability for acts of 
partners done after dissolution; mode of settle. 
nent of accounts between partners; payment 
cf firm debts and of separate debts; and sale 
cf goodwill, while Sa. 58.70 refer to the appli. 
cation for registration, recording of chang3s in 
tae Firm, rectification of mistakes, amendment 
and insp:ction of register, and penalty for’ 
furnishing false particulars. 


4% The book includes the English Pariner. 
ship Act, 1890 in the appendix and containg 
gn index and table of cases. In the present 
edition some of the chapters have been re. 
written and the case law has been brcught 
up-to-date. The businessman and the lawyer 
ghould beth find the necessary information for 
their gu:dance and solution in this one 
volume. RSS. 


SARKAR’S SPECIFIC RELIEF ACT. 
By Scdipto Sarkar, B.A. (Cantab) and 
Ajoy Nath Ray, B.A. (Oxon). 11th 
Edition, 1970. S.C. Sarkar & Sons 
(Private) Ltd., 1/C College Square, 
Calcutta, 12. Pp. xxxii and 423. Price, 
Rs. 18. 


Specific relief is a form of judicial redress 
"here the suitor gets his relief by way cf the 
very thing which the other party is bound to 
perform or to forbear from performing; the 
other type of remedy is the compensatory 
zemedy by way of damages. The Specific Relief 
Act, 1965 is reproduced in the present publi. 
cation with notes, illustrations, and examples. 
-t omits certain sections of the old Act of 
1877, amends some and inserts a few new pro. 
visions. The changes have been indicated by 
she use of italics, while there is also a com- 
parative table showing, sectionwise, the pro- 
visions of the 1877 Act and the corresponding 
provisions in the new Act. 

2. The different kinds of a specific relief 
dealé with by the Act are the recovery of 
movable and immovable property (8s. 5.7), 
specific performance of contracts "8s. 6-12); 
~escissior, of contracts (Ss. 27-28); cancella. 


sion of instruments (Ss. 31.33); and deelara.° - 


sory decrees (8s. 34-35). Section 73 of the 
Contract Act provides for the remedy of 
Jamages for breach of contract, but specific 
performance, which the present Act ensures, 
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is an additional remedy which can be had at 
the suitor’s option. It, however, lays down 
that the dismissal of a suit for specific perform. 
ance will bar a subsequent suit for damages, 
unless the suitor had already asked for this 
alternative form of relief; any other relief io 
which he may be entitled will always be avail. 
able to him. Contracts which cannot be speci- 
fically enforced, persons for or against whom 


contracts may be specifically enforced, discretion- 
and powers of the court and the enforcement - 


of awards and directions to execute settle. 
ment, are the topics covered by Ss. 14.25. 


8. The Specific Relief Act deals also with 
preventive relief by way of injunctions (Ss. 36. 
42) which are designed to prevent the inya- 
sion of or injury to one’s rights by another. 
It would appear frorn decided cases that even 
independently of this Act the Court has juris. 
Ciction to grent certain kinds of relief. Other 
kinds of specific remedy include the one 
available to a mortgagor or mortgages under 
the Transfer of Property Aci, and the remedy 
provided by the Partnership Act, like dissolu- 
tion and accounts between partners, and there 
are provisions in the Civil Procedure Code for 
administration by a creditor and for the execu. 
tion of trusts. In matbers on which the Act is 
silent or does not lay down a contrary rule, 
the principles of Hnglish law are generally 
followed. 


4, The authors make a few passing observa- 
tions on the concep} of ‘possession’ in law, of 
which uniform connotation seems to be im. 
possible: As the cases show, the concept has 
developed through similarities and family 
resemblances like the concept of game (eg, 
football and bridge are both games thougk 
quite different in'character) and should be 
tackled accordingly. The law is stated as in 
May 1970 and the:11th edition of the book 
has been brought up-to-date, but no thorough 
revision has been attempted. 


5. The book has a Table of cases and 


Index. 
R.S.S. 
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NEW YORK APTO THERAPISTS’ 
REPORT. May 1970. International 
Journal cf Offender Therapy, 199, 
Gloucester Place, London N. W. 1, 
England. Pp. 40, Price. 3.3.50, 


Among the developments of recent times in 
the field of Griminal justice and correction, 
special mention should be made of the realis- 
tic and sympathetic approach of the A PTO 
Therapista. The Agsociation for the Psychiatric 
Treatment of Offenders, New York (APTO for 
short) has for its goal the establishment of the 
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psychotherapy of offenders as a speciality, by 
encouraging treatment, research, and co.opera. 
tion with allied disciplines. Psychiatrists have 
to know about the law and lawyers have to 
know the fundamentals of psychiatry and 
psychotherapy. But, in India, the study of 
psychiatry has yet to begin on an adequate 
and systematic basis, as deplored by the 28rd 
Conference oë the Indian Society of Psychiatry 
recently held in Madurai. The Monograph 
before us is a symposium of papers on the 
approach and technique of offender therapy by 
& group of prominent APTO members. 


2. The first paper on the principles of 
reality therapy explains that the task of 
therapy is to improve the offender’s rea. 
lity sense and develop feelings of affection 
and guilt, so that he must become aware that 
social adjustment is in his own long term’ 
interest. The aim is to get the offender ‘back 
into society; if he associates with social-mindad 
persons, he tries to ba like them. In working 
with offenders, says the second paper, we 
should focus primarily on helping them to 
achieve peace of mind and to adjust to society, 
and, for this purpose, society musi change its 
attitude to the under privileged and should be 
more concerned then now with the equitable 
distribution of the good things of lite if large 
scale delinquency is to be prevented. To con- 
vert the pattern of non-involvement to one of 
adjustment, the offender must be able to talk 
freely about what worries him. The present 
paper describes how far non.communicative 
and unwilling offenders were taught to oxpress 
themselyes to adjust better, and how they 
developed more interasts. Although adjust- 
ment to one’s family is a principal aim of 
modern treaiment ideology, many are still 
being sent to far-away residential institutions, 
sometimés near mental hospitals. Mere good. 
will end allotment of money is not enough; 
for poor planning leads to harmful conse- 
quences, as is highlighted by the article on 
menial health. 


3. In the article on ‘helping pre-offenders, 
effective mental health teams are invaluable, 
says the writer, and ths help given to young 
children from a poor background is one useful 
preventive service, Even very difficult chil- 
dren often react positively to the interest 
shown by the guiding counsellor. The writer 
of another paper pointe out how any crisis or 
indeed any life situation can be used thera- 
peutically, socially and educationally. The 
crisis may make him more responsive and 
more ready tc discuss his problems. 


4, Finally, there is a review of the book, 
“Emergency Psychiatric Treatment; A Hand. 
by Leon 
Hankoff, who urges that the prevention-of 
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violence is a mental health problem akin to 
suicide prevention, to which similar techniq 163 
and principles should be applied, The present 
monograph contains also summaries of thase 
papers in English, French, German snd 
Spanish. 

5. The annual subscription to the Inser- 
national Journal of Offender Therapy, the 
publishers of this monograph, is £2. 
R. S. S. 


THE ADMINISTRATIVE REFORMS 
COMMISSION AND ITS WORK. A 
Brief Survey. 1970. Tne Manager of 
Publications, Delhi. Pp. 68. Price, 
Rs. 1.45 Paise. 


During the fifteen years after Independence; 
several studies were made of administrazive 
problems but they were not co-ordinated or 
comprehensive. When administrative efficiency 
deteriorated complaints regarding the insde. 
quacy of the administrative machinery became 
persistent. The Administrative Reforms Oom- 
mission (ARC for short), with Sri Morarji 
Desai as Chairman, was therefore appoirted 
in January 1966 and it was required to con- 
sider and report on the problems of the 
machinery of the Government of India and 
its procedures of work; the , machinery of 
planning at all levela; Centre-State relation- 
ships; financial administration; persosnel 
administration; economic administration; ad- 
ministration at the State level; disteict ad. 
ministration; and problems of redress of 
Gitizen’s grievances. Though originally the 
Commission consisted of Sri Morarji Dssai, 
Sri K. Hanumanthaiya, Sri H. C. Mathur, 
Sri G. 3. Pathak, Sri H. V. Kamath and Sri 
V. Shankar, owing to transfer, retirement or 
death, it finally consisted of Sri. K. Hanu. 
manthaiya, Sri H. V. Kamath, Sri D. Mooker- 
jee, Sri. T. N. Singh, and Sri V. Shankar. 

2. Commissions of Inquiry generally base 
their findings on replies to questionnaires, 
material supplied by Government departments, 
and examination of witnesses. The ARC de. 
cided also to set up a number of study teams 
and working groups for various sectors of 
administration. Twenty Study Teams were 
@ppointed, including one.on Administrative 
Tribunals, and thirteen Working Groups, in- 
cluding those on Police Administration, Cen- 
tral Direct Taxes Administration, and Com- 
pany Law Administration. The first Group 
eonsidered the detailed working of the Police 
Department and of the department’s resorts 
on student unrest, and juvenile delinquency 
and crime prevention. The enquiries of the 
second Group mentioned related mainly to 
the Income.Tax Department, while the shird 
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cf the Groups examined the administration of 
the Companies Act, the Department of Com. 
rany Affairs, and their adequacy. in enforcing 
the provisions for dispersal of ownership and 
avoidance of concentration of economic power. 
It obtained also a wide variety of views on 
Agricultural Personnel, and District Adminis- 
tration through two seminars and a conference. 


3. After making extensiva enquiries and 
gathering direct evidence, the ARC forwarded 
its reports to the Government of India in June 
1970, and they contain 537 recommendations 
on a wide variety of areas and organisations 
of Government. The brochure under notice 
provides general information on the work done 
by the A RC. The appendices in it contain 
the Government resolution appointing the 
Commission and the schedule cf the 40, heads 
under which the terms of reference of the 
Oommission were grouped, the biodata of 
members, list of witnesses examined, the staff 
position, and the fable of expanses incurred 
by the Commission. R.S.S. 


ADVOCATES HANDBOOK, 1970. 
Compiled by B. R. Ranade, B. A. {Hons.) 
LL.B., Advocate. The Poona Lawyers’ 

. Consumers Co-operative Society Ltd., 
Dist. Court. Buildings, Shivajinagar, 
Poona. 5. pp. xxxvi & 141. Price, Rs. 5. 


Full particulars about sourt-fees, stamp 
Tees, registration charges, advocates’ fees, and 
a host of other fopics are presented for the 
ready reference of the busy lawyer in the 
Handbook under notice. Ie opens with the 
rules of the Bar Council on the standards of 
professional conduct and etiquette, under the 
heads of duty to the court, duty to the client, 
duty to opponent, duty to colleagues, and 
restrictions on employment, fcllowed by the 
Poona Bar Association Schedule prescribing 
minimum fees. Ad valorem court-fees, foes 
payable in certain suits, registration feas, 
copying and comparing charges in the Regis- 
tration office, and the fees for tha grant of 
copies and for custody of documents are then 
presented. The next few pages deal with the 
charges for search, refund of court-fees, docu- 
ments exempted from court-fees, stamp duty, 
rules for computing advocates’ fees, and 
valuation of certain suits. Then are listed 
the fees in industrial court or tribunal and 
labour court, under the Payment of Wagea 
Act, the Workmen’s Compensation Act, the 
Employees’ State Insurance Act, the Minimum 
‘Wages Act, the Bombay Industrial Relations 
Act, the Industrial Disputes Act, the Bombay 
Public Trusts Act, the Bombay Tanancy and 
Agricultural Lands Act, the Maharashtra 
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Agricultural Lands (Ceilings on Holdings) 
Act, the Bombay Sales Tax Act, the Bombay 
Rent Act, the Income-tax Act, the Oo-opera. 
tive Societies Act and the Marriage Registre- 
tion Act. Several statutory notices and soms 
sections of the Bombay Rent Act and tha 
Transfer of Property Act have been repro- 
duced. Lastly the periods of limitazion hava 
been indicated for suits relating to accounts, 
guits relating to contracts, suits relating to 
declaration, suits relating to decrees and ins- 
truments, suits relating to immovable pro. 
perty and movable property, suits releting to 
trust property and torts, and suits relating to 
other miscellaneous matters. : 


2. Besides the foregoing, the Handbook in- 
cludes several items generally found in 
Giaries, like calendar, postal information, 
table of Wages and Table of Interest Rates, 
Conversion tables, and an inset showing the 
process fees chargeable in Civil and Criminal 
Courts. 


3. For the very busy lawyer who is en. 
grossed in the multifarious activities of his 
profession from day to day this ‘Multem in 
Parvo’ should actas an useful time-saving 


device. 
B.8.8. 





MY LIFE: Law and Other Tkings: 
By Motilal C. Setalvad. Published by 
N. M. Tripathi, Private Ltd, Princess 
Street, Bombay 2. Pages 636. Price 
Rs. 30.00. 


“My Life—Law and Other Things” by Mr. 
M. C. Setalvad is not exactly an autobiography 
by the great lawyer, but jottings of his views 
and observations of personalities he came into 
contact with during his professional and public 
activities. In his illustrious career, ths author 
tame into contact with great jurists, Judges, 
politicians and public men. As an Advocate 
General of Bombay and as an Attorney 
General of the Government of India, he had 
occasions to appear in many important con- 
stitutional cases. He'had alao occasions tc lead 
Indian Delegation in International gatherings 
and Law Conferences. He was also invited 
to deliver Jaw lectures not only in India but 
also outside India. Since the Independence, 
our Constitution had come before the highest 
Court of Judicature in India, for interpreta- 
tion on many constitutional problems. There 
ig hardly a case in which the author had not 
appeared, His keen observations of the per- 
sonalities of the Judges and his objective 
appraisal about them, as jotted down by him 
in this book are sometimes unsparing in 
denunciation. But out-spokenness is absolutely 
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objective in character and without any tinge 
of malice or conceit or boastfulness. 


His active life began at the age of 66 when. 
people think of retiring, At this age he was 
appointed Attorney General of India. Earlier: 
he had served the country as delegate to U. N. 
General Assembly and Security Council. He 
stayed in the office of Attorney General for 
twelve years. It was even thought to combine. 
the office of Attorney General and Law 
Minister in Mr. Setalvad. Mr. Setalvad’s 
capacity for a succinct summing up of complex 
issues is so often witnessed in his conduct of 
many celebrated cases including the Chagla 
Commission of Enquiry into the Mundhra 
affairs (Chapter Nine). In this Chapter, Mr. 
Setalvad has some adverse comments against 
Mr. Chagla whom he described in another 
context along with Rajamannar of Madras, as 
the last of the great line of our recent Chief 
Justices (p. 242), But the strictures against 
Chaglaare nothing compared with those against 
some of the Chief Justices of India. Hven Mr. 
8. R. Das.is not spared for his hand in the 
matter of some judicial appointments (p. 343). 

Mr. Setalvad has all respect for both Mr. 
Gajendragadkar and Mr. Subba Rao as Judges. 
But even they have not escaped his keen 
scrutiny. Mr. Gajendragadkar is blamed for 
trying to hush up the case of a High Court 
Chief Justice who had made an incorrect claim. 
about his age. Mr. Setalvad is also critical of 
Mr. Subba Rao’s accepting nomination for 
election to Presidentship of India. He calls this 
an act of grave judicial impropriety (p. 494). 

About Mr. Mehr Chand Mahajan, Mr. 
Setalvad saya that he was rough and brusque 
and very assertive at' times making things 
difficuit not only for counsel appearing before 
him but for his colleagues on the Bench 
{p. 152). About Mahajan’s treatment of counsel 
appearing before him Mr. Setalvad says, that 
it was often peremptory and at times dis- 
3ourteous, and created great dissatisfaction 
among the members of the Bar. Evan Bakshi 
Tek Chand in whose chamber Chief Justice 
Mahajan bad read in old days at Lahore was. 
not spared. Mahajan’s manner sometimes 
almost amounted to ingulting the members of 
she Bar appearing before him. Mr. Setalvad 
zecalls one incident. “I remember his asking 
a senior Punjab lawyer, who was urging an 


-argument after the Chief Justice had repeatedly 


zejecied it, ‘Haw many years have you beer 
at the Bar?’ The lawyer replied with natural 
pride that be bad been at the bar for over 
thirty years. Quick came the Chief Justice’s 
charp retort: “you have wasted them all” 
(pp. 204, 205). Lawyers were not the only 
persons agains: whom his rough ways were 
directed. Ever his brother Judges were many 
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times, made targets of his brusqueness. This 
behaviour of Mr. Mahajan made him extremely 
unpopular, so much-so that the members of 
the Bar were opposed to æ portrait of the 
Chief Justice being presented on behalf of the 
Bar to the Court. But Setalvad is all praise 
of Mr. Mahajan as a person. Outside the Ccurt 
he was most affable and pleasant and his 
hospitality knew no bounds. He had intense 
feeling and interest in his large family, which 
consisted of sixteen sons and daughters all 
living together happily under the beneficent 
regime af himself and his wife. He ruled his 
femily like a paterfamilias, Mr. Setaivad, 
has shown æ great respect to Chief Justice 
Mahajan’s pronouncements in some notable 
cases involving constitutional points. But 
the last public act of Mr. Mahaian as one 
man—Commission over Maharashtra.Mysore 
Boundary Dispute was according to Mr. 
Setalvad, a failure. Neither Maharashtra nor 
Mysore was pleased. Mr. Setalvad says of shis, 
that Mahajan totally disregarding all settled 
notions had made allocations of territcries 
which do not seem to have satisfied eisher 
party (p. 206). 

Of all the Chief Justices Mr. B. P. Sinha 
comes off the worst. Mr. Setalvad has remarked 
about him that his knowledge of the Cons:itu. 
tion and constitutional law was meagre and 
that he had earned reputation while in Nag- 
pur of beings ‘“Shirker” because he avoided 
delivering judgments (p. 428). Mr. Seta.vad 
is also very critical of Mr. Sinha’s acceptance 
of directorehip in certain private firms sfter 
retirement and his attempt to influence promo- 
tions in Bihar subordinate judiciary (p, 5C0). 


In the controversy on the question whether . 


the President can disregard the advice oi the 
Prime Minister, Mr. Setalvad has deEnite 
views. According to him the advice tendared 
is binding on the President. The questioa of 
their respective powers had arisen at the 
time of giving assent to the Hindu Code Bill 
(pp. 170.172). 


Even Mr. Nehru and Mr. Krishna Menon 
are not spared from denunciation for sheir 
conduct in interfering with judicial process in 
the Nanavati’s case (435.441), 

The book contains some stringent critism 
of the Indian judiciary at the highest level, by 
® person who had a first hand knowledgs of 
things and matters. If is a reflection on the 
modern trends, We think that such jucicial 
improprieties ara the result of too much execu. 
tive interference in the administration of law. 

In between pages the reader! comes aaross 
refreshing passages of personal and family 
reminiscences. 


The book is divided into chapters, according 
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-o periods. It is written in a lucid language. Our- 
Doliticians and Judges would greatly profit by 
zoing through the pages of this “post mortem. 
dissection” of public men and their activities, 
Dur judiciary and the public at large may be: 
shocked by some revelations mada by Mr. 
Setalvad. But such occasional shock treatment,. 
would do immense good to the morale of. 
she judiciary. After all it is the indepen. 
dence of the Judges, specially of the highest: 
Sourt of Judicature that is the bulwark of any. 
Donstitution. R.G.D. 


LAW OF BIAS AND MALA FIDES 
(JUDICIAL AND ADMINISTRA- 
TIVE). By Anand Swarup Misra, Ad- 
vocate, and Retd. Dy. Secretary, U, P.. 
Government. With a Foreword by Jus- 
tice Jagdish Sahai, Allahabad High 
Court. 1970. Eastern Book Company, 
34 Lalbagh, Lucknow. Pp. xxix and 
274, Price, Rs. 17.50. 


That the creation of a large number of tri- 
bunals and authorities performing judicial or 
quasi-judicial functions by the side of the 
ordinary courts of law snd the larger func- 
tions nowadays being performed by the execu- 
tive authority of the State make it imperative 
{or their adjudications to be completely free: 
from bias and mala fides is the theme of the 
somprehensive study under review. It deals: 
with the subject in an analytical manner with 
the aid of Indian, English and foreign rulings. 


2. Since the commencement of the Consti- 
‘tution of India, the rule of law and the rules: 
of natural justice have been increasingly ap- 
plied by the Courts to quasi-judicial as well 
as administrative decisions. Administrative 
officers have at times to pas: quasi-judicial 
orders or administrative orders which affect. 
the citizen’s fundamental or ordinary civil 
rights aswell as pass disciplinary orders. In 
the judicial sphere, of course, enactments make: 
epecifie provision for eliminating bias on the 
part of the presiding officers. 


3. The law of bias and mala fides issues: 
from the principle of natural justice that no 
man shall bea judge in his own cause. Ac. 
cording to these principles, which are analog- 
ous to the American ‘dus process of law”. 
every person must have reasonable notice of 
the case he has to mest; he must be given 
reasonable opportunity of being heard in de. 
fence; the trying authority must act impar- 
tially, objectively and without bias, and the 
trial must be held in good faith, not arbitra- 
rily or unreasonably. By way of ‘judiciak 
review’, the law courts examine the decisions 
of Government and its administrative organs, 
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including public bodies and other autonomous 
institutions, as well as legislative enactments 
and the rules made by Government or any 
other authority empowered by statute to frame 
rules. Asin America, so in India the citizen 
trusts the Courts. more than the administra. 
xtion and relies upon the courts for a fair treat. 
“ment of the individual. On the other hand, 
tae rule of law, adjusted to the ‘felt necessities 
-of-the times’ binds the executive as well as 
the judiciary. : 

T, In the present study the author discusses 
the questions of pecuniary and non-pecuniary 


‘interests raising assumptions of bias, the in. . 


‘ference of judicial bias, judicial neutrality and 
¢ivil service anonymity, influencing judges 
and contempt of court, and judicial intemper- 
-a208 and impropriety. Bias in disciplinary 
-proceedings before domestic tribunals, pro- 
managerial bias in industrial:adjudication, and 
safeguards sgainst judicial bias, administrative 
bias, and political bias, are also covered. 
Among the remedies against biased or malici- 
ous orders are mentioned constitutional reme. 
‘dies like the writs, remedies under Specific 
Relief Act, suit for damages, penal remedies, 
proceedings for contempt of couct, transfer of 
age, and void and voidable decisions. Three 
-ot the chapters consider a standard case on 
bias and administrative justice (Kraipak v. 
Union of India) and administrative partiality 
and abuse of power (unreported cases), and the 
slimination of bias under the rule of law. 


5. Words and phrases like administrative 
decision, audi alteram partem, Coram Non 
Jadice, Quasijudicial authority and decision, 
subordinate legislation, and ultra vires, are ex- 
plained in an appendix, and there is a discus. 
sion ofthe ethical sources of the law of bias 
and mala fides in‘another appendix. The bi- 
Dliography, table of cases, and subject index, 
<omplete the usefulness of the volume. 

6. With the large number of leading autho- 
“ities cited on the subject, the book should be 
useful to lawyers, members of judicial tribu- 


els, and others interested in this branch of. 


the law. 
B.8.8. 


DISCIPLINARY ACTION AGAINST 
GOVERNMENT SERVANTS AND 
ITS REMEDIES. By Kripa Dayal 
Srivastava, Må., LL.B. and Naresh 
Kumar Srivastava, Advocates. 3rd 
Edition. 1970., Eastern Book Com- 
pany, 34 Laibagh, Lucknow. Pp. Lix 
.& 857, Price, Rs. 35, 

The substantial volume of commentaries 
ander review investigates, in particular, the 
gubject cf employment in Government service 


REVEÆWS 


A.I R, 


in relation to punishment. The authors dg- 
vote separate chapters to recruitment, condi- 
tions of service and rules of enquiry, reasonable 
opportunity, penalties, and remedies, as well 
as to the topics of the Constitution and Govern- 
ment employment, and the Public Service 
Commission, each of the chapters being pre- 
ceded by an exhaustive synopsis. First they 
deal with the master and servant relation.. 
ship, wrongfol termination of service, and 
tortious acts of civil servants, covering the 
rules for recruitment, the appointing autho. 
rity, period of probation and confirmation, 
services under contract and their termination, 
Local authority and Corporation employees, 
and employees of statutory companies and 
corporations. They then consider breach of 
rules, transfer, resignation and retirement, 
promotion, seniority and Government Ser. 
vants and fundamental rights, 

2. This is followed by an examination of 
preliminary enquiry and its scope, charge. 
sheet, explanation, necessity for a departmen- 
tal enquiry, bias, natural justice, mode of en- 
quiry and burden of proof. The nature of 
penalties, punishments and their imposition, 
dismissal, removal and reduction in rank, are 
discussed, as well as appeal in disciplinary 
proceedings, suits in pursuit of remedies, and 
damages. 

8. Generally speaking Government servants 
havs to be obedient, faithful, careful, honest, 
punctual, well-behaved and reasonably compe. 
tent, and the present work enumerates the mat- 
ters that come under ‘discipline,’ every breach 
of which may amount to misconduct. Are there 
no remedies or safeguards, it may be asked, 
available to Government servante? Art. 310 of 
the Constitution invests the State with abso. 
inte control over the tenure of avery State 
servani, subject to Art. 311. Article 311 
holds that no one shall be dismissed or re- 
moved by an anthority subordinate to that by 
which he was appointed, and no one shall be 
dismissed, removed or reduced in rank unless 
he hes been given a reasonable opportunity 
{the observance of the principles of natural 
justice) of showing cause against the action 
proposed to be taken. The Supreme Court 
regards these orders as punishment, so that if 
the termination of gervise or reduction in rank 
is brought about otherwise than by way of 
punishment, the protection of Art. 311 will 
not be available. But this would appear to be 
3 distinction without a difference. I is possi- 
ole that the administrative authorities do not 
regard & particular impugned order as puni- 
zive, but so long as the ultimate effect of the 
order is of & penal nature, that would seem to 
attract the protection of Art. 311; else the 
protection would seem to be illusory. It was 
she opinion of Justice Boze that the Article 
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cannot be evaded by saying in a eet of rales 
that a particular action is not intended as a 
penalty. Why, he asked, should we zive 
‘greater sanctity and more binding force to 
rules and regulations than to our own Corati- 
tufion? A more categoric assertion of the 
control of the judiciary over administrative 
‘and quasi-judicial decisions is perhaps mdi- 
cated. In this connection the authors sug- 
gest that all orders affecting the pecuntary 
interest of Government employees should be 
subject to scrutiny by an independent judicial 
machinery, by way of appeal or revision. As 
it is, the protection of Art. 311 is procedural 
rather than substantive and it has been whittl- 
‘ed down to a mere formality. 


4, The arrangement of the latest edition of 
ibe present book remains the same as becore, 
and there have been additions of case law and 
headnotas. It contains a table of cases, index, 
and several appendices which reproduce the 
Rules of All India Services, Central Services, 
Indian Foreign Service, and other Services. 


R. 8. 3. 


LAW AND PRACTICE OF SALES 
TAX IN RAJASTHAN. By V. K. 
Singhal, B.A. LLB., A.C.A, S.L. 
‘Kakkar, LA.S. (Retd.), & G. G. Mundra, 
B. Com., A. C. A. 1970. Metro Trading 
Corporation, Film Colony, S. M. S. 
Highway, Jaipur 3. Pp. iv; 212; viii & 
354; 172 & v. Price, Rs. 30. 


Seles Tax is a permanent source of sub- 
‘stantial revenue to the States and hag there- 
fore been generally adopted to meet the in. 
creasing expenditure on social services and 
development needs. It was first introduced in 
Tamil Nadu in 1939 to make up for the loss 
‘of revenue from Prohibition, and all the 
other States which followed suit now look up 
to the Tax as the single largest source of 
revenue. The present volume is an analytical 
summary and detailed commentary on the 
Rajasthan Sales Tax Act 1954, with the 
amendments and legal interpretations a3 in 
force on 15th September, 1970. 


2. Although under the Rajasthan Sales Tax 
Act, 1954 it was a single point tax payable by 
‘each successive dealer in the series of sales, 
provision has now been made for a multiple 
point of taxation, and the Comn ercial Tax 
‘Officer, who is the Tribunal which makes the 
assessment, has to act judicially. As an aimi. 
nistrativo Tribunal his decision should be 
governed not only by the relevant laws and 
rules of procedure but also by the principles 
‘of natural justice, a doubly important thing 
because the tribunal may not have the train. 
ing and experience of a judicial Court. 
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3. Sections 3.7 of the Act, which contains 
29 Sections, deal with the liability of a dealer 
registered under the Central Sales Tax Act 
1956, the rate of tax, burden of proof, regis. 
tration of dealer, and submission of return. 
“The topics of assessment, payment and reco. 
-very of tax, determination of disputed ques- 
tions, appeals, revisions. offences and penalties, 
and rectification of mistakes and indemnity, 
are covered in 8s, 10.18, and three other 
Sections are concerned with the power of 
inspection of records and seizure of books of 
account, refunds, and Court.fees on appeals 
applications, and otber proceedings under the 


‘Act. The Rajasthan Sales Tax Rules, which 


form the latter part of the book, specify the 
assessing and appellate authorities and their 
Jurisdiction, the point at which the tax is 
payable. registration certificate, return of 
‘turnover, mode of assessment and notice of 
demand. and appeal and revision procedure. 
Rules 12-16 explain the powers of officers, 
procedure and penalties, practitioners and 
persons authorised to appear before Sales Tax 
authorities, the administration of check posts 
and barriers, and court-fees. 


4. The volume bas a table of cases and 
index, and includes the 45 forms prescribed 
under the Rules, as well as the rate of tax, 
list of goods and persons exempted, and the 
proviso sections. 


5, That all changes under fiscal statutes 
should be defined through clear and un- 
ambiguous language is a well sattled rule of 
law; else, it would be difficult for a lawyer or 
a trader to keep abreast of amendments. In 
fact there have been so far twenty-six notifica. 
tions amending the Rajasthan Act, and it is 
well, therefore, that all cases of importance of 
the Rajasthan High Court and the Rajasthan 
Board of Revenue have been given, in addi- 
tion to the deszisions of tha Supreme Court 
and other High Courts. The book should be of 
value to the legal profession, the members of 
the mercantile community, and the officers of 
the Dapartment. B.8.8. 


DIGESTED ANALYSIS OF SALES 
TAX LAW. By Arvind M. Thakkar, 
B.Sc., LL.B., L.S.G D., Advocate, High 
Court, 1970. Meghdoot Tax Publication 
Bureau; D/77 Chittaranjan Nagar 
-(V-5), Vidya Vihar. Bombay 77. In 
Three Volumes. Vol. I (A-C), pp.i& 
466. Price Rs. 30. 


The Law of Sales Tax is Judge-made law 
to a greater extent than statute law, and the 
present author has tried a praiseworthy maiden 
attempt— to examine it through the medium of 
the substantial body of case law that has 
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grown up around if. The Sales Tax Law and 
the Central Sales Tax Law as amended by tha 
Amending Act of 1969 have been analysed 
subjectwise, aided by a ratio of selected cases 
of the Supreme Court and the State Higa 
Courts reported in the Sales Tax cases from 
1938 to 1.10.1970 as well es all India Reports, 
gnd a digest of all cages decided by the Mahe. 
sashtra Sales Tax Tribunal between 1965 and 
1969 along with selected cases decided by it 
from 1947 to 1965 and between 1969 


` and October 1970; selected decisions of tha. 


Gujarat Sales Tax Tribunal have also beea 
Included. Several judgmenis under the Incoma 
Tax Law applicable to the principles of Sales 
Tax, selected from the Income Tax Reports 
from 1933 to lst October 1970, have also 
been noticed. 


2. The twelve headings in the first volums 
cover Absconders, Advocate, Affidavit, Agri. 
culturist, Appeals dnd Revision Applications, 
Assessment, Benami Transactions, Best Judgs 
Assessment, Burden of Proof, Central Sales Tax, 
Composition, . and Constitutional Validatior. 
They deal with the right of pleading and 
advocacy, service of notice to an advocate, and 
default of an advocate in filing an appeal and 
in appearance before the assessing and appellats 
authorities. They refer to the award of costs, 
limitation, maintainability, admissibility of 
fresh evidence at appellate stage, appealabls 
and non-appealable orders, part-rayment. 
powers and duties of appellate authorities and 
procedure in and right of appeal. Notice of 
assessment, limitation period, assessment offi- 
gers and orders, and procedure and general 
principles of assessment are described. Othez 
headings focus attention on the nature of 
bonami transactions, sale price under Central 
Sales Tax Act and registration, penalty, for- 
feiture and procedure in appeal under it. 


3. The Sales Tax lawa applied by each 
Biate on inter-State eales differ widely, bus 
most States recognise the need for an uniform 
plassification of goods and commodities in 
order to facilitate such taxation. Though im- 
mediate co.ordination of the Sales Tax poli. 
gies may not be possible, it is at least up to 
She tax officers to get themselves acquainted 
with the implications of the various Cours 
decisions on tax issues. A knowledge of im- 
portant Court detisions, which should be 
available at one’s fingertips, is at least aa impor. 
tant as the knowledge of the bare provisions 
of the law. The arrangement of the decisions 
topic-wise, therefore, hag increased the use- 
fulness of the Digest. 

4%. The various judicial decisions are arrang- 
ed in a chronological order for purposes of 
easy reference, and the Digestshould be found 
quite useful by legal practitioners as well as 
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dealers. It carries an useful table of cases and 
index, R.S.S. 


LAW IN A CHANGING SOCIETY. By 
W. Friedmann. 1st Indian Reprint 
of Abridged Edition, 1970. University 
Book House, 15-U.B., Bungalow Road, 

. Delhi 7. Pp. 475. Price, Rs. 3.25. 


In newly developed and developing countrieg. 
the adjustment of traditional and static social 
and legal institutions to the needs and demands 
of societies striving for economie development 
and social advancement has become a problem 
of supreme importance. The present work 
approaches the subject with the conviction that 
the law must, in contemporary conditions, 
respond to sosial change if it is to fulfil its 
function ag a significant instrument of social 
order, 


2. Of the six parta in the book, the intro. 
ductory one presents some general reflections 
on the inter-relaticn of legal and social change 
in the context of different political systems 
and different social pressures, followed by ar 
analysis of the role of the courts in the. 
adaptation of the law to social change. 
Thė second part deals with the impact of 
social change on legal institutions like pro. 
perty, contract. tort, criminal law and family 
law. Social change is shown ‘sometimes to 
affect thé concept itself, for example, of pro. 
perty and contract, and at other times to put 
it to use for other purposes, eventually repre. 
senting something entirely different from ite 
sarlier meaning. In Part 3 the metamorphosis 
and legal eclipse of the ideal of freedom of 
trade -is traced in the field of anti-trust and 
other public controls, and the growth of 
3orporate power is analysed regarding its 
impact on the State and on the individual. 
Similarly, the three.fold pressure on the indivi- 
Jual through the commercial corporation, the 
jabour union, and the demands of State secu- 
tity, ia analysed. 


3. Part 4, on public law, is concerned with 
she growth of the administrative process, 
3overnment liability, administrative discretion, 
and the problem of administrative remedies 
and procedures. The author makes an extensive 
zomparison with the principles and institu- 
sions of the continental systems of adminis- 
srative law. The part on international law 
makes a survey of the present international 
egal institutions and relations which are 
affected by divergencies of social organisations, 
and briefiy estimates the kind of international 
society into wkich we are moving. 


.%, The last chapter seeks to reassess the 
current meaning of the rule of law, taking as 


mac 
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its theme the triangular tension betweex the 
claims of the individual, the group, and the 
State. In this connection, the deliberations 
and conclusions of the Fourth Commonwealth 
Conference on Law which met in New Delhi 
in January last, are worth noting. The Con- 
ference was anxious about the statutory exclu- 
sion of State liability in civil law and sbout 
the ‘shockingly short’ pericds of limitation for 
filing cases against public authorities, and it 
was against the extension of State privileges 
to public corporations and semi.Government 
bodies. It considered that, subject to narrow 
excaptions, there should be no State immanity 
from a civil suit, either in tort or in conéract. 


5. In each of the areas surveyed the aathor 
has concentrated on the most significant chal- 
lenges of social change and illustrated them by 
corresponding responses—or lack of then—in 
Jegislation, case law and legal thinking. The 
treatment is comparative and is based cn the 
different common law and civil law systems, 
‘including those of Germany, France and 
Russia. 

6. The Notes, Bibliography, and Index ai 
the end should also be referred to. B.8.8. 





CAN THE STATE KILL ITS CITIZEN? 
By K. G. Subrahmanyam, Advocate. 
With an Introduction by S. Mohan 
Kumaramangalam, Bar-at-Law. Madras 
Law Journal Office, Madras. 4. 1969. 
Pp. 70, Price Rs. 2. 

Dedicated to Mahatma Gandhi in ths year 
of his Centenary, the present neat booklat dis. 
usses in all its aspects the need for abolish. 
ing the penalty of death in judicial dec‘sions. 
Although it is still being continued in India 
in spite of its abolition in 26 other countries 
and the United Kingdom, from whica last 
mentioned country the original framers of the 
Indian Penal Code drew their inspiratioa, the 
opposition to it from the ethical point of view 
is becoming more and more pronounced. Is 
the killing of a human being absolutely neces. 
sary, it is asked, in the administration DÍ jus- 
tice and in the protection of society? 


2, The author begins with an exposition of 
Mahatma Gandhi's views on the death penalty, 
examines itg usefulness as a deterrent and 
highlights the failibility of human decisions, 


the errors and malpractices during investiga. - 


tions and trial and the possibilities of ercors in 
passing & sentence of death. He dea_s also 
with the manner in which execution is carried 
out, the condition of the condemned man, the 
execution scenes, and the psychic aspect of the 
whole affair. 

3. That capital punishment acts as a deter- 
«ent ig an erroneous theory, says Mr. Kimara- 
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mangalam, in his introduction, which by the 
way, is very well-written, informing and also 
thought-provoking who quotes evidence to 
prove that homicide rates are conditioned by 
factors other than the death penalty, and the 
abolition of the penalty doss not give rise to 
an increase in the incidenze cf murder. The 
chief deterrent to crime is not, it would ap. 
pear, the barbarity of the punishment ag such, 
but certainty of conviction, which becomes un- 
certain if the punishment is barbarous. In 
comparison with the total number of murders 
in the last 10 years in Madres Siate, for ex- 
ample, the percentage of convictions has been 
from 40.55, but the percentage of executions 
has been less than 3. Do not these figures, 
ask Mr. Kumaramangalam, demonstrate the 
unlikelihood of the death penalty being en- 
forced and thereby reduce its value as a deter- 
rent? He gives figures: to show that, during 
the six years, 1945-1950, wher the capital sen- 
fence was kept in abeyance in Travancore and 
Cochin, the incidence of murder cases was not 
higher but lower (956 : 967). 


4%. On the other hand, the author deplores 
that while the framers of the L P. OC. wanted 
the death penalty to be enforced sparingly, 
the presiding judges impose that penalty nor- 
mally and award life imprisonment in special 
cases. However that may be, with modern ori. 
minology placing all the empkasis on reforma- 
tion and rehabilitation rather than on retribu. 
tion, the death penalty should be fast losing 
the ground under its feet. The criminal, it ig 
now accepted, is essentially a product of society 
and the aim of punishment should be to re. 
form him. 


§. The present booklet has been written 
with a passionate belief and purpose behind it: 
and the author’s thesis is sustained by argu- 
ments and facts cogently presented, so that is 
provides good intellectual pabulum to'those whe 
want to abolish the death penalty as well'as te 
those who are for its continuance. -R.§.8. 


A CRITIQUE OF MODERN HINDY 
LAW. By J. Duncan: M. Derrett, 
D. C. L. (Oxon), Ph. D. (London), Pro- 
fessor of Oriental Laws, University of 
London. 1970. N. M. Tripathi Private 
Ltd., 164 Samaldas Gandhi Marg. Bom- 
bay 2. Pp. xlviii & 460, Price Rs. 35. 


Professor J. Duncan M. Derrett needs little 
introduction to the reader. He is the author 
of Religion, Law and the State in India, and 
Editor of An Introduction to Legal Systems, 
both of which have been raviewed -in these 
eolumns. His present work constitutes a blue. 
print for the next stage in tha development of 
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Hindu Law. The first step in the provision of 
a common family law fcr India’s citizens was 
` taken in the enactment of the ‘Hindu Code’, 
and the next step must be fo re.orientate the 
entire system in such a manner that the majo- 
rity community may design a uniform civil 
ejde worthy ofa secular State. The author, 
who has studied ‘the laws of the Hindus for 
over twenty years here sets out to tect, rule 
by rule, topic by topic, the quality of the 
Hindu law, judged by Hindu standards. At 
the same time he brings up-to-date his azcount 
of the system in his Introduction to Modern 
Hindu Law (1963). Where decisions conflict, 
he explains which is the right one, and why. 

2. The author formulates 14 fundamental 
principles as our touchstone. They are : Law 
must be capable of being known; law must he 
capable of being foreseen; law must enable 
rather than disenable; law favours the termi- 
nation of disputes; law must correspond to 
facts; law should facilitate the moral principles 
of the nation and aim atthe unity of the 
nation; law must be educative and in keeping 
with the principles of the Constitution, and the 
parties should be ‘treated for what they are. 
Further a variety cf regimes or ways of life 
- must be tolerated and tha moral values of the 
‘Hindus must be upheld. This chapter has an 
appendix giving the original texts (in Sanskrit) 
of Hindu sthics with a short commentary. 

. 8. The substantive chapters of this book 
commence with the joint family becanse it is 
“believed to be the most characteristic and 
fundamental institution of the Hindus as 
known to the law. Itis sometimes called an 
ancient ‘welfare state mechanism’, s labors- 
tory in which the. members are continually 
subjected to education for living and to an 
axamination of character. The consepts of 
Siridhanam, bequests, shares at partition and 
maintenance righis of women are discussed, 
followed by an examination of the basis of 
succession and testamentary power, ths law oł 
intestate succession, charitable bequests, con- 
struction of wills, the manager’s position and 
family arrangements. The topics of marriage 
ceremonies, quarrels, separation and reconci- 
liation, divorce, and alimony are then dealt 
with, while the last chapter deals with the ac- 
quisition and disposition as well as succession 
and management of religious endowmenis. 
Among the four appendices regarding Anglo- 
Hindu law and matrimonial causes has been 
included s summary of recommendations for 
the amendment of statutes. 


4, Believed to be the first systematic criti. 
que of its kind, it is based on principles which 
are carefully get out and justified with full 
documentation. The rest of the book provides 
illustrated talking points, one to every para- 
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graph. The index of cases, index of topics and 
names, and index of siatutes, are very useful. 
The author hus made use of recent decisions, 
as they reflect the state of the law better than 
the pronouncements of the Privy Council and 
High Courts of long ago, and the citation of 
the law reports follows -the. model normally 
used in India, although the author has unegui- - 
vocally expressed his views against the inno. 
vation of omitting “A.IL.R.” before the citation 
of All India Reporter. : 

8. It is hoped that the members of the -Bar 
and Bench will find the book h‘ghly useful for 
appeal cages. R.8.8. | 
THE LAW OF CENTRAL SALES 

TAX. By Shambu Dayal Singh, M.A., 

LL.B., Formerly judge, High Court, 

Allahabad 1971. Eastern Book Com- 

pany, 34 Lal Bagh, Lucknow. Pp. xxxix 

& 666, Price, Rs. 30. 


A sale of goods consists of various elements 
such as goods, agreement to sell, transfer of 
property in the ‘goods, consideration for sale 
and delivery of the goods and, in a completed 
sale, they are often distributed over more than 
one State. On the ground of territorial nexus 
with anyone or more of these elements each 
State began to levy a tax on the transaction 
of sale, and Article 286 of the Indian Consti. 
tution therefore sought to check this evil; but 
its interpretation met with difficulties. While 
permitting State legislatures to tax the sale of 
goods in the States, the Constitution (Arti. 
cle 286) placed restrictions on the levy of the. 
tax on inter.State sales and prohibited it on 
3ales which teok place outside the State or 
in the course of export and import. Severa} 
Siates, however, attempted to bring within. 
the ambit of their laws sales outside their 
territorial limits if the goods happened to be. 
manufactured or produced within the State. 
This led to an amendment of the Constitution 
and the passing of the Central Sales Tax Act 
1956, which defines ‘inter-State rales or pur. 
shases’, ‘Sales in or outside the State’, ‘Sales 
-n the course of import or export’, and ‘goods 
agsential for the life of the community’, it 
also levies a tax on inter.State sales, though 
zor the benefit of tha States. 

2. The Central Sales Tax Act, 1956 having 
Deen enacted against the background of the 
‘aw which developed under Art. 286 of the 
Constitution, that law has been discussed in 
Part I of the present publication under the 
heads of constitutional provisions, sales inside 
er outside the State, sales or purchases in the 
course of export or import, inter-State sales. 
er purchases and essential goods. Part IL 
reproduces the text of the Act, followed by an 
exhaustive commentary. Section-wise each 
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chapter in Part I and each commentary being 
preceded by a useful synopsis. Full notice has 
been taken of all the amendments up-to-date, 
including the Central Sales Tax Amending 
Act 1969 and the proposed Central Sales Tax 
Amending Bill 1970. The commentary analyses 
and explains the different provisions of the Act 
in the light of the accepted principles of inter. 
pretation, all connected information has seen 
duly. incorporated where necessary, and the 
case law has been brought up-to-date. Sc far 
aa the Rules are concerned, in order fo keep 
the size of the book within limits, only Central 
Rules and such State Rules as apply to cen- 
trally administered areas are given, but the 
State Rules are available in commentaries on 
the State Acts. 

3. Section 4 of the Central Sales Tax Act 
1956 formulates the principles for determin- 
ing when a sale or purchase takes place :n or 
outside a State, and Ss. 8,8 and 9, impose 
the tax on inter.State sales, prescribe the rate 
of tax and provide for its levy, collection and 
distribution. Sections 14 and 15 relate to the 
imposition of tax on certain goods declared to 
be of special importance in inter-State tzade. 
The other Sections cover registration, the 
manner of calculating turnover, offences and 
penalties, cognizance of ocfences and inlem- 
nity. The II Part of the book containe the 
Appendices, which give all the amending Acts, 
Rules, Ordinances and Orders and it includes 
a table of cases and index. `’ 

4. The publication should be highly useful 
to members of the Bench and the Bar as well 
as the business community. R.S.S. 





STATE AND RIGHTS OF MEN. By 
R. G. Chaturvedi, M. A., LL.B., Advo- 
cate. 1971. Metropolitan Book Co., Pvt. 
Ltd, 1 Netaji Subhash Marg, Delhi 6. 
Pp. xi & 247. Price Rs. 20. 

"Can the State abridge cr take away all the 
rights of men, including those claimed to be 
fundamental and inviolable?” is the lire of 
inquiry which the author of the volume tnder 
review gets out to pursue. He first traces the 
growth of political consciousnes in man, which 
gives rise to the institution of the State, and 
then investigates whether the State is an insti. 
tution and in what body sovereignty resides 
ultimately. He examines the basic principles 
on which a constitution is contrived to work, 
He takes a juristic view of the rights of men 
in the phenomenon of the State, whatever its 
constitution, and restates the contractual 
theory of the State. The constitution is a 
contract reduced into writing, and its declara. 
tions of the rights of men relate to xighis 
which are anterior to the constitution _tself, 
The contract, says the author, is not a guaran. 
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tee of the rights but the righss are a guarantee 
of the contract., 


2. The political consciousness of man, the 
family. as a facsimile- of polity, analogy be. 
tween family and polity,and the Hindu un- 
divided family, are first discussed, followed by 
an examination of the State ag a politically 
administered society, the theories cf thmkers 
from Plato to Lenin regarding the State, the 
origin of rights, rights that the State can 
touch, and the declaration of rights in consti- 
tutions. The contractual basis of rights, the 
political contract, the constitution as a gon- 
tract of the State, social contract theory of 
natural rights, and the preservation of natural. 
rights, are analysed. Four chapters cover the. 
institution of Government and the rigkts of 
men, sovereignty, constitution and legislation.. 
altering the constitution and Parliamentary 
supremacy. The concepts of jundameptal rights 
and rights to life and liberty, property and 
equality, are explained, followed by the con- 
cluding chapter on rights under the Indian. 
Constitution. The topics covered includa the: 
Preamble, the philosophy of justice, judiciary 
as arbiter of rights, constitutional law and 
ordinary law, and rights detarminable by an- 
other constituent body; whizh cannot be 
Parliament. ? 


8. The Constitution is the expression of the 
sovereign will of the people, and the legisla- 
ture, the executive, and the judiciary are the 
instruments whose powers and obligatiors ares 
demarcated by the Constitution, with the 
judiciary as the sentinel on the qui vive to see- 
that they do not transgress on the bounds of 
each other and to ensure that the provisions of 
the Constitution are not violated by them. But 
the same sovereign will of the people hac made: 
a provision in the Constitution whereby it: 
has made 2 limited delegation of its powers 
(Art. 368) to the legislature for amending the- 
Constitution. The fundamental rights, how.. 
ever, have been written down in the Consti- 
tution by the original makers of the Constitu- 
tion, the people of India. (See the Preamble 
to the Constitution), and they can be curtailed, 
amended or removed only by the people sx- 
pressing themselves through another eonsti- 
tuent body or convention. The legislature 
being, therefore, incompetent to tamper with. 
these fundamental rights, the Supreme judi. 
ciary steps in when it tries to do so (Reier to 
Golaknath case, Bank Nationalisation case and 
Princes’ Purse case.) It has been observed by: 
the author that it would be "sheer inanity” to- 
suggest a double step amendment fizst by 
using the amendatory powers of Art. 368 to 
remove the obstacle under Art. 13 (2) and 
then to repeal or remove any of the funda. 
mental rights. It is true that in cases of zonsti. 
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- titional’amendment of the Supreme Jndiciazy 
7 hasto use its powers of judicial review with 


restraint and care. In any given case it can 


- bé'a matter of opinion whether the judiciary 
. has discharged ita responsibility properly and 


well, but is can admit of no two opinions that 


` yhat has been written down in the Constitu- 


‘tion by the sovereign .will of the people aa 
fundamental rights can ba removed only by 
the people expressing themselves in a new 
eonttituent body, and not by the legislature 
itself, 

The book containsan useful bibliography and 
‘index. : 8.8. 
ANNUAL SURVEY OF COMMON- 

WEALTH LAW, 1968. Editor; 

4. W.R. Wade, Q. Č, LL. D., D. C. L., 

‘Professor of English Law, University 

of Oxford. Butterworth & Co. € Publi- 

shers) Ltd., 88 Kingsway, London 

W. C. 2. (in India: Eastern Law House 

Pyt, Ltd., 54 Ganesh Chunder Avenue, 

Calcutta 13.) Pp. Ixxxiv & 857. Price, 

Rs, 180. 

‘Prepared under the auspices of the British 
Ynstitute of International and Comparative 
Law and the Faculty of Law in the Univer- 


” sity of Oxford, the volume under review, 


which is the fourth in the series, covers 
“material received at the Bodleian Lew Lib- 


„tary, Oxford, between 1g: July 1967 and 30th 


* 


` June 1968, with occasional additions; Whers 


possible, reference is also made to appeals 
-against judgments noted in it. Mr. B. K. Chan- 
.drasekhar B. A., B. L. (Mysore), LL. M. (Leede), 
magisted in classifying material from Indis. 
Like its predecessors, the present volume aima 
at presenting a high level of commentary on 
a wide range ol legal decisions and enactments 
throughout the British Commonwealth. which 


constitute the most enduring common links 
“between fhe different member 


countries, 
Whatever the vicissitudes of the Common. 
wealth ties may be in other spheres, collabora. 
tion in the professional and academic fields 
‘has proceeded uninterruptedly. An Indian 
lawyer is more at home with English, Austra. 
‘lian, Canadian and other reports of decided 
eases than with European, Latin American, or 
„other Asian laws and judicial decisions. And 
‘the Fourth Commonwealth Law Confarence, 
which met in New Delhi in January 1971, 
-waa only an expression of this common 
identity of the legal and judicial systems in 
-the countries of the Coramonwealth. 

9. Of the twenty essays in the present 
‘Survey, the first three deal with constitutional 
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law, fundamenta! rights’ and civil ‘liberties, 
end administrative law, and the next six dwell 

on criminal law, évidencé and „procedure; 

torta; contract; real property;-frusts, and suc- 

cession. Industrial property, commercial law, 

company law and partnership, monopolies and 

restrictive trade practices, and taxation, are 

the subjects of the next five essays, the last”. 
six contributions covering family law, labour 

law, civil procedure (including courts and 

evidence}, conflict of laws, international law, 

and maritime law. Written by a group of 

outstanding lawyers and academic men, each 
of the essays has a summary and bibliography 

accompanying it. 

3. The political situation in the different 
Indian States during the period under re- 
ference revealed to what extent the conven. 
tions of the British type of Parliamentary 
Government depend on the good faith and 
respect for the common good, of the chief 
actors in Governmental change-overs.’ In the 
matter of fundamental rights, the writer 
reverts to the much.debated decision in the 
Golaknath cage, and that the doctrine of 
‘prospective overruling’ is a more or less 
logical extension of the doctrine of “Stare 
Dacisis” is highlighted. There have also been 
a number of judicial decisions which have set 
aside orders and rules which offend against ths 
constitutional provisions prohibiting discri. 
mination in public employment, in the Univer. 
sities and in penalties for tax offences. Besides, 
the power of the President to suspend funda. 
mental rights during emergencies only sus. 
pends the right to move the courts to enforce 
such rights, and does noi do away with them 
altogether. Regarding administrative control 
af a company, the Government should not 
appoint an inspector to investigate into the 
affairs of = company merely on suspicion, 
and in adjudication, sn industrial tribunal 
should not be fettered by the limitations of an 
ordinary court.social justice and industrial 
harmony shovld ba the impelling motives, and 
contractual obligations should be secondary. 


4. In the book before us we have an in. 
valuable library of information on Common- 
wealth law, providing a comprehensive cove. 
rage of useful authorities end comparisons not 
easily available elsewhere in one volume. It 
is hard to minimise its value to the lawyer 
advising on a doubtful or disputed point of 
law, or arguing oz judging appeals. 

5. The useful table of cases, table of statutes 


subject index, and territorial index, should 
also be mentioned. R.S.S. 
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" APPELLATE JURISDICTION OF THE SUPREME COURT IN REGARD TO 
CIVIL MATTERS UNDER ARTICLE 133 OF THE CONSTITUTION, 


NOTE BY THE LAW COMMISSION OF INDIA 


i [Norn :—The Law Commission which is at present engaged in a consideration of the question 
whether the right of appeal to the Sapreme Court in civil matters under Art. 133 (1) (a) 


and (b) of the Constitution should be abolished, has prepared a note on the subject for . . 
tliciting the views of interested persons ana bodies. The note is printed below. 


the note may.be sent to the Joint Secretary and Legal Adviser, Law Commission, Governa 
i ment of India, ‘A’ Wing, . 7th Floor, Shaari Bhavan, Dr, Rajendra Prasad Road, New 


Delhi-I, as early as possible—Ed.] 


This note deals with a proposal regarding 
the appellate jurisdiction of the Suprame 
Court in regard to sivil matters under Art, 133 


of the Constitution. The proposal is to reoeel 


gub-clauses (2) and (b) of clause (1) of the 
article, and thereby limit this jurisdiction to 
cases in which the High Court certifies that 
the case is & fit one-for appeal to the Supreme 
Court under sub-cleuse (c), without referznce 
to the amount. or value of the subject matter 
of the dispute. 


2, The Government of India ‘had in 1969 
introduced # Bill in the Rajya Sabha, the 
object of which was to enhance the amount 
mentioned in sub-clause (a) from Rs. 20,C00/. 
to Rs. 1,00,000/-. This Bilk* was passed by 
the Rajya Sabhe on the 3rd August 1970, but 
owing to the dissolution of the Lok Sabha 
before it could consider the Bill, thé Bill 
lapsed. A copy of the Bill, as-passed by the 
Rajya Sabha, is attached for reference, 
(Annexure A) 


8. Article 133, asis well known; . was based 
on the provisions of Ss. 109 and 110 ot the 
Civil Procedure Code which formerly regu- 
Jated appeals to the Privy Council. The 
important differences between the article and 
the sections weze—— 


(i) the enhancement of the pecuniary limit 
from ten thousand rupees to “twenty thousand 
rupees or such other sum as may be specified 
in that behalf by Parliament by law” ; 


(ii) the right of appeal; formerly restricted 
to decrees and final orders passed on appeal 
by the High Court, now made available agzinst 
"any judgment, decree or final order in a zivil 


* The Supreme Court (Enhancement of Valuatin for 
Civil Appellate Jurisdiction) Bill, 1970. 
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proceeding of a High Court”, thus including 
final orders passed by a High Court in the 
exercise of its revisional juriediction ; 


(iii) the'right of appeal on a certificate of 
fitness, which was formerly available ageinst 
any order of the High Court, now restricted - 
to final orders of the High Court, : 


4% The raising of the pscuniary limit to 
Re. 20,000 in the Constitution was obviously 


made in view of the depreciation of the rupee, -`. 


but if was by no means proportionate to the . 
fall in the purchasing power of the rupee. No . 
appreciable fall in the mumber of appeals to 
the Supreme Court could have been expected 
from the small increase in the pecuniary limib, 
because the Constitution, for the first time, 
conferred extensive writ jurisdiction on High 
Courts under Art, 226. There isa right of 


- appeal under Art. 133 against any judgment 


or final order passed by a High Court under 
Art. 226 if this proceeding cen be classified 
as "a civil proceeding”; and itis now well. 
gettled** that it can be so classified if it deals 
with civil rights conferred either by civil law 
or by statute. 


5. The present position, therefora,.as regards 
the appellate jurisdiction of: the Supreme 
Court in civil matters is as iollows :— 


(1) There is an unrestricted right of appeal 
to the Supreme Court where the value of the 
subject.matter of the dispute is not less than 
Rs. 20,000 or where the order of the High 
Court involves direcily or indirectly some, 


*F (a) Narayan Row ve itor Lol, (1966)150R 
190=A I R 1965 SC 1818 
(b) Ramesh v, ‘Gendalal, (1 966) 8 SCR 198= 
AIB1966 S C 1445 (1448), 
(0) drbind Kumar v. Nand elem (1868) 3 
SCR 322=-A I R 1968 8.0 1227, 


Replies to ` ` 
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claim or question ‘respecting property cf that 


amount or value — 


(a) if the judgment or the final order of the 
High Court is passed in exercise of its original 
jurisdiction (ordinary or extraordinary), 

(b) if in exercise of its sppsllate jurisdic- 
tion, the High Court reverses the judgment oz 
order of the Court below. 

(2) Where the ‘appellate judgment of the 
High Court is one of affirmance, there must 
also be “some substantial anesson of law” 
involved. 


(3) Where the High Court certifies that the’ 


case is fit for appeal to the Supreme Uourt, 
the pecuniary limit does not apply. 

Judicial decisions have-made it clear thaé 
the test for grant of a cartificate cf fitness 
under sub-clause (0) of clause (1) of Art. 133 
(corresponding to clause (e) of old £. 109, 
Civil Procedure Code) i is much. more rigorous 
than the test of a “substantial question of law” 
required for a certificate to appeal ageinst a 
judgment of affirmance under clause (2), oi 
Ars 333.4 -O 


8. In India, the conferment of a right of 
_ appaal to the highest tribunal based mainly 
on the value of the subject matter in dispute 
has an historical origin. As early as: 1726, 
when Mayors’ Courts were functioning in the 
three presidency towns of Calcutta, Madras 
and Bombay, an appeal was provided to the 
King-in-Council in cases where the subject 
matter of the litigation was worth more than 
1000 pagodas, After the establishment of the 
Supreme Court of Calcutta by the Regulating 
Act of 1773, the Charter of the Supreme 
Court provided for an appeal to the King-in- 
Council where the subject matter cf the 
dispute exceeded the sum of one thousand, 
godas. In Bombay, however, the peduniary 
fimi it for appeal fo the King-in-Council was 
fixed at 3000 Bombay rupees. In the mofussil, 
where the corresponding High Courte for civil 
litigation were the Sadar Diwani Adalats, m 
pecuniary limit was fixed for ‘the purpose of 
appeal to the Fong-m-Comneil, pat it varied 
from place to place. . 

I. By an Order in Council dated 1838, 
uniformity was introduced, and an appeal to 
the King-in.Council was permitted only where 
the subject matter in dispute was at least 
Rs. 10,000 company rupses in value. This 
minimum value continued the same sfter-the 
constitution in 1861 of the High- Courts 

. (which replaced the old Supreme Qourts and 
Sadar Diwani Adalats), and it was incorporated 
in the Civil Procedure Code of 1908 notwith- 
standing the considerable fall in the purchas- 


“+ See Mulla, oiva. Procedure Code (1965), Yal, 1, 


page 467, - 
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ing power of tha rupee ‘since 1838. The 
makers of the Constitution maintained the 
principle of valuation, though they raised 
the amount fo Re. 20,000: and indicated that 
Parliament might raise if further to any 
extent by an ordinary law. 

8. The main advantages of an unrestricted 
right of-:appeal to the highest Court in the 
country may be said fo be— 

(1) It ensures uniformity in‘interpretation 
of the laws, thereby avoiding the confusion 
which would result where the High Courts in 
the States give conflicting decisions, | 


(2) Gorrest determination is more likely to 


- be obtained in the highest Court. than in the 


lower Courts, — 


(3) There is always a possibility of errom 
and there should be a superior Court to- 
correct the error, 


8. On the other hand, the existence ofa 
right of appeal based on valuation is open to 
the following oriticism :— 

(1) It discriminates ` ‘unfairly between the. 
rich litigant and the poor. 

(2) It is well known that important ques. 
tions of law do not depend on the value of 
the subject-matter i -in dispute. ` 


(3) It promotes the leading of perjured 
evidence as regards valuation, and causes con- 
siderable delay in the High Gourt in deter. 
mining valuation for the purpose of appeal, 
Tt is notorious that litigants under-vaius the 
subject. matter for the purpose of court-fee, 
snd then try to over-value the same for the 
purpose of appeal to the Supreme Court. 


(4) It causes avoidable ‘congestion in the 
Supreme Court, and - ‘thereby impairs the 
prompt discharges of its primary functions, 
namely, the grant of speedy relief in those 
cases which involve (a) interpretation of the 
Constitution (Article 132), and (b) enforce. 
ment of fundamental rights (Article 82) in 
regard to which this Court haa (in the words 
of Chief Justice Patanjali Sastri) “been assig. 
ned the role of a sentinel on the qué vive.tt 


. 40. Uniformity in the interpretation of 
civil law, as indeed of all laws, throughout 
the country is essential. But this uniformity 
can always be brought about either by the 
High Court granting a certificate of fitness 
under sub-clause (e) of Article 133 (1), or by 
the Supreme Court granting special leave 
ander Article 136. As regards the other two 
sdvanteges also§ the power of. the Supreme 
Coure to grant special leave anise Article 136 
may sufice, 


44 State of Madras v. V. G. Rau, (1952) SO R 897, 
605—=AIR 195250 196, 1801952 Cri LJ 968, 
§ Para. 8 above.’ `, ; 
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44. An English Ohio! Justice observ3d** 
long age that “ib is the glory and happ_aegs 
of our excellent Constitution that, to prevent 
sny injustice, no man is to bs concluded by 
the firat judgment; but thet, if he suprehends 
himeelf to be aggrieved, he hes another Court 
to which ho can resort for veliei”. This prin- 
siple will not be substantieliy jecpardiaan by 
the repeal of sub-cieaces (s) and (b). Ordinary 
civil litigation reschos a High Court ether 
in the first appellate stage or in the ge:ond 
appellate stage, accordirg to the valuation of 
the subject matter of litigation. Hence, by 
the time the High Couri disposes of the me tter, 
the parties have bed the bereft of af .east 
one appeal on law and facts, and sometli.nes 
also a second appeal on questions of Jaw. 
Even in those High Courts which have srdi- 
nary original civil jurisdiction, such s3 the 
High Courts of Calcutta, Bombay and Lie ira, 
if the original judgiwent is delivered vy a 
single jucge, there is always am onrestricted 
right of appeel ġo a Divizion Bench unde: the 
Letters Patent. It is true thei if, in hose 
High Courts, the original trial is keld befsre a 
Division Bench, thers will be no wrregtricted 
right of appeal if ouvb-clauses {a} aud (k) ara 
repealed. Bui such original trials of civil suits 
before Division Benches are very rare in ieed. 
However, if this aspect is considered im. 
portant, a suitable provision on the scbject 
could ba made in Art, 133, 

42. The proposed amendment is net in- 
tended to interefere with the appesl to the 
Supreme Court ageinsh orders passed by the 
High Court, where such & right is conferred 
by provisions in apscial lawa.*t That righi will 


“not be affected in any way by the prosent 


proposals. 


43. It may bo said that by giving a right of 
appeal basad solely on tke zegi cf veiue cf the 
gubjeci.matter—ana that too—efier an aspeal 
to the High Oourt—the law gives an oppor- 
tunity “to put the dice into the bos for 
anothar throw”. *} Ii only leads to heavy 
expense and delay im litigation, and to some 
extent, affects thé prompt dischargs by the 
Buprems Osurt of ita primary foxcticne 


4%, A review of the existing pocition in 
England, Frevce, U.8.A.an4 e few other zoun- 


Fees ee Sa Ce te eee eae 

+: King v. Chancellor; Masters and Scholers of the 
Universtiy of Cambridge, (1728) 93 EE 693, 
(702-708) (Siz John Pratt O. J.) 


* E.g. —- la) fection 56, Indian Divorce Act, 1869; 
(b) Section 45-11, Banking Fegulotion Act, 1949; 
{e} Section »16-/., Eeprezentation of the People 
Act, 1961; (d) Scoticn 29, Wealth Tax Act, 1957; 
(e) Saction 28, Gifs Tax Act, 1958; (£) Section 28, 
Advocates Act 1862; (g) Ssction £3, Irceme-tax 
Act, 1961; ete, 5 

*t Ambrose Bierca, quoted by Carpentier, Gouneel on 
Appeal, page 146. 
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tries with a federal constitution has been 
made, and the result briefly indicated in An. 
nexuze B. The valus of the subje3t.matter in 
disputo at the nal appellata stage ig relevant 
in three countries, viz, Australia, Canada 
and Switzerland; in Hngiand, F-anee, West 
Germany, Rusaia and the U.S.A, in is not 

45, The points for consideration are— 

(i) does the existing position under Art. 133 
requires to be changed; and 

(ii) if so, is it eufficient to enhance the 


‘valuation limit from the present 20,000 rupees 


to cue lakh sapecs, a8 proposed in the lapsed 
Bit} (Annexure A}; or 

. (iii) is if prefereble to repeal sv>-clausss (a) 
anc. (b) of Art. 133 (1) allowing appeals under 
thsé Article only on e certificate of fitness 
under gub.clauce (o) [without prejudicing in 
any way tha power of the Bupreme Court to 
grant speciel leave under Art. 136], or 


(iv) alternatively, in place of sub-clauces (a) 
and (b), should there be a provision for appeal 
from a judgment, -decrse or final order of s 
Division Bench of the High Court? sxercising 
original jurisciction (ordinary cr axtre.ordin. 
ary, ©. g. on a writ petition) irreepective of 
value, or when above a certain valna; 

(v) whichever alternative is adopted, what 
should be the transitional provision ss regards— 


(a) matters pending in the Hizh Court by 
way of appeal or revision or in ita original 
jurisdiction, and 

(b) matters ponding in the High Court for 
the issue cf a certificate on the basis of 
pesuniary veluaticn, would a provision on the 
lines of clause 4 of the lapsed Billji be satis. 
factory ? : 


46. Ii would be useful io know the extent 
to which each of the above alternasive is likely 
to reduce the number of civil appeals before 
the Supreme Court. Detailed and upto date 
figures are not readily available. The follow. 
ing figures pertaining to the yoars 1966 and 
1967 may afford some guidance: — 


1936 1967 

1, Civil Appeals filed under 
Arts. 133 (1) (a) & (b) ... 245 367 

2. Civil Appeals filed under 
Arts, 132(1) & 133 (1)(c)... 636 648 


3. Civil Appcels filed under 
Arts, 132(1) & 133 (i){a), 
(b) and (e) we T75 86 








Total 956 1101 


*§ Or of a Judicial Commiscioner’s Court with a 
single Judge. 
Annexure A, 
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_About one-third of the total number of 
Sivil appeals filed on certificates given under 
Art. 132 (1) or 133 (1) were on the basis of 
valuation only; and it may also be mentioned 
that the time taken in hearing and deciding 
guch apveals is ozdinszily more than the time 
teken in deciding an appeal under Art. 132 (1) 
oz Art. 133 (1) (o). 


ANNEXURE A 
Bill No. XXXT.O of 1969. 


TH" SUPREME COURT (ENHANCEMENT 
OF VALUATION FOR CIVIL APPEL. ` 
LATE JURISDICTION) BILL, 1970. 


(As passež by the RAJYA SABHA on 
the 8rd August, 1970). 


A Bill to enhance the amount or value of 
the subject matter of dispute for pur- 
poses of civil appeliate jurisdiction of 
the Supreme Court, and further to 
amend the Code of Civil Procedure, 
1208. 


Ba it enacted by Parliament in the Twenty- 
first year of the Republic of India as follows:— 


1, Short title and commencement. 

(1) This Act may be called the Supreme 
Court (Enhancement of Valuation for Civil 
Appsllate Jurisdiction) Act, 1970. 


(2) It shall come into force on such date ag 
the Central Government may, by notification 
in the Official Gazette, appoint, 


2, Enhancement of valuation for civil 
appellate jurisdiction of the Supreme 
Court. 

(1) On and from the commencement of this 
Ast, for the purposes of an appeal to tha 
Supreme Court under sub-clause (a) or sub. 
slauge (b) of clause (1) of Art. 133 of the 
Constitution,— 


(2) the amount or value of the subject 
matter of the dispute referred to in the said 
sub-clause (a) shall be not less than one lakh 
zupees instead of twenty thousand rupees; 

(b) the judgment, decree or final order 
referred to in the said sub-clause (b) shall 
involve directly or indirectly some claim or 
question respecting property of ithe like 
amount or value. sets 


(2) Save as aforesaid, the provisions of 
Art. 133 of the Constitution shall apply in 
zelation to sny such appeal as they apply in 
relation to an appeal under that Article to 
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the Supreme Court before the commencement 
of this Act, 


3. Amendment of Act, 5 of 1908, 

In section 110 of tha Oode of Civil Proce. 
dure, 1908, for the words "twenty thousand 
rupees”, the words “one lakh rupees” ghall be 
substituted, . 


4. Continuance of certain proceedings. 


(1) Nothing in this Act shall affect any 
appeal under sub-clause (a) or sub-clause (b) 
of clause (1) of Art. 133 of the Constitution, 
which, on the commencement of this Act, is 
pending before the Supreme Court, and every 
such appeal may be heard and disposed of by 
the Supreme Court as if this Act had not been 
passed. 


(2) Without prejudice to the provisions of 
sub-section (1), no appeal from any judgment, 
decree or final order referred to in sub=- 
clause (a) or sub-clause (b) of clause (1) of 
Art, 133 of the Constitution arising cut of a 
civil proceeding pending in any court at the 
commencement of this Act, shall be entertain. 
ed and disposed of by the Supreme Court, 
unless such appeal satisfies the provisions of 


section 2, 
ANNEXURE B 


RELEVANOY OF VALUATION IN AP. 
PEALS TO THE SUPREME COURT OR 
OTHER HIGHEST COURT OF THE 
COUNTRY. 


1. Australia: 


Position as regards eppsals to the High 
Court of Australia :— 


(i) Valuation relevant (£1500), 


(ii) Appeals also lie irrespective of valua. 
tion, where questions of status (marriage, 
divorce, bankruptcy, aliens, etc.) are involved. 


(iii) Leave not required. But, besides the 
matters mentioned above, leave can be granted 
by the High Caurt, in other cases, 


9. Canada: 


Position ag regards appeals to the Supreme 
Oourt of Canada; 

(i) Valuation relevant—10,000 dollars. 

(ii) No limitation as to nature of the ques- 
tion involved. 

(iii) Leave not required. But, in cases not 
povered by (i) above, leave can be granted by 
the Supreme Court of Canada or the Provin. 
piel Court of Appeal. 


3. England: 


Position as regards appeals to the House of 
Lords :— 


s 
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(i) Valuation not relevant, 


(ii) No limitation as to nature of the qies- 
tion involved in general, excepi for ‘leap. 
frog’ appeala stc. 

(iii) Appeal is only by leave of the Court of 
Appeal or the House of Lords. 


4, France: 
Position regarding appeals to the Court of 
Cassation :— 


(i) Valuation not directly provided for, 
But it may bo noted that appeals to the trast 
appellate court from the trial court (court of 
grand instance) are ordinarily allowed only if 
valued st a certain amount, roughly, 200 
U. 8. Dollars. 


(ii) Appeal limited to question of law. 
(iii) Leave not required. 


5. West Germany: 

Position regarding appeals to the ae 
Bederal Court :— 

(i) Valuation not relevant. 

(ii) But the scope of appeal is limited. in. 
directly, because the function of the Suprame 
Federal Court is “to preserve the uniformity 
of application of federal law,” and, apparent- 
ly, the avpallate jurisdiction will be confined 
to cases involving such questions. 


(iii) Leave not required. 


6. Russia: 


Position regarding appeals to the U. 8: 8. R. . 


Supreme Court :— 

(i) Valuation not relevant. But it should 
be noted that a private party Has no right of 
appeal to the U. 8, 8. R. Supreme Court. 


(ii) The jurisdiction of the Supreme Court 
ig indefinite. Motion for review can be Aled 
on the ground of "a particularly essential 
violation of the laws in force or a plain viola- 
tion of the interests of the workers’ and pea. 
pants’ State and the toiling masses.” 


7, Switzerland: — 

Position regarding sappesls to the Federal 
Tribunal :— 

(i) Valuation relevant (8,000 Swiss francs). 
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(ii) No express limitation as to the natura 
of the question involved could be discovered, 
But this seems to be implicit in the Tribu. 
nal’s function of ensuring uniform application 
of federal law. Apparently, its appellate 
farisdiction will be confined io caseg involving 
auch application. 


(iii): Leave not required, 


8. U.S.A: 


Position regarding appeals or certiorari to 
the Supreme Court of the U. 8. A. :— 


{i} Valuation not relevant. 


(ii) The question involved must be what 
san be roughly described ss a “federal” one. 


(iii) Leave not required. But review is 


_ discretionary in many cases, 


Appellato cases may be taken to the Court 
by two routes, appeal and certiorari, depend- 
ing on the nature of the ease. The avenus 
of appeal, (which replaced the older writ of 
arror), is reserved principally for cases from 
State courts in which the highest court of the 
State has held a State statute valid under the 
Jederal Constitution. Other cases from the 
highest Courts of the States—decisions hold. 
ing State statutes unconstitutional, construing 
federal statutes, or involving federal privileges 
and immunities like full faith and credit to 
judgments of sister States—must take the 
avenue of certiorari. Jurisdiction under ap. 
peal is obligatory, while jurisdiction under 
oes is discretionary with the Supreme 

jourt. 


(b) Position regarding appeal to the e highest 
Oourt of the State in the U. 8. A.: 

There is wide variation in detail in the 
provisions governing the right to further re. 
view, by, the higher appellate court, of the 
determination made by the lower appellate 
Court. Seldom is such further review a 
matter or right in all cases. Illustrative isa 
provision in one State giving such right of 
further revisw where the lower appellate 
-Court has reversed the judgment of the trial 
sourt,.or where the affirmancs of the judg. 
ment hag been by a divided sourt; in all other 
cases review may be had only by permission, 
granted either by the lower or the higher 
appellate court. 


BANGLA DESH IN THE EYE OF INTERNATIONAL LAW 


(By Da. Dupixosab Pat, Lt 


The resont enue upsurge among the 
people of Bangla Desh and the proclamation 
of a Sovereign Democratic Republic of Bangla 
Desh by Sheikh Mujibur Rahman have posed 
a problem in the field of International Law 
which does not appear to have received the 
proper attention and consideration of the 
United Nations and that of the Security 
Oounail, its chief executive organ. 


2. The circumstances in which this political 
upheaval occurred are well known. President 
Yabya Khan of Pakistan who bad no mandate 
from the people was functioning with the aid 
of his military power as a Junta Government. 
Sheikh Mujibur Rahman and the followers of 
‘his Awami League had swept the recent eles 
tions held in Bangle Desh and it is Sheikh and 
his party who represent the will of the people 
‘of Bangla Desh. The Sheikh fried hia best 
for a political settlement without compromis- 
‘ing the fundamental principles on which he 
got mandate from the people of Bangla Desh 
in the’ recent election. Subsequent events, 
show that President Yahya Khen hed no 
intention of accepting the legitimate demand 


of the people of Bangla Desh but under the - 


cover of a vague negotiation to increase and 
consolidate his miliiery strength. But Presi- 
dent Yahya Khan has failed to feel the throb. 
bing pulse of # new Bangla Desh imbued with 


a high gense of patriotism, determined to rule - 


out the exploitation and oppression under 
which the people were groaning. The subse. 
quent events which have followed the resurg- 
ence ars too weil known. The way in which 
_the military Junta. Government is recklessly 
and deliberately killing the unarmed civilian 
population by use of the latest woapons of 
destruction, by the use of tanks, acroplanes, 
machine gune, heavy artillery and mortar 
fires should have shocked the conssience of the 


civilised world and particularly of the big’ 


powers who proclaim themselves to be the 
champions of liberty and of democracy and 
who consider themzelves to be the custodian 
of the peace and democracy in the world. 
Surprisingly enough excepting some feeble 
voice for “insistent appeal for the adoption of 
tho most urgent measures to stop the blood. 
shed and repression against the people of 
Hast Pakistan,” coming out from Soviet 
Russia, the other big powers are significantly 
‘ reticent over the situation and although the 
maas destruction of humanity in this part of 
the world is going on since 25th March 1971, 
even the Security. Council and its Secretary 
Geners] Mr. U. Thant did not consider it 


LL.D., D.Litt, Advocate, Colones High Court and 
Supreme Court) 


proper $o take appropriate measures under 
the United Nations Cherter, It is in this light 
that the international obligations of the 
member States of the United Nations and 
of the United Nations itself need to be 
Gonsidered. ` 


8. It is true that-in the coursa. of. aerat 
ments of International Law, there has grown 
up a practice which yields to the individual 
State, if it ba an independent one, freedom 
to deal as it seeme fit with many matters por- 
taining peculiarly to- itself and they are 
roughly described gs lying within the “domestica 
juriadiction” of auch State. Article 2 (7) of the 
U. N. Charter recognises this right and pro- 
vides that nothing contained in U. N. Charter 
shall authorise the U. N. to intervene in 
matters which era sesentially within the 
domestic jurisdiction of such State. But the 
same Article equally provides that this prin. 
cipls ‘shell not prejudice the application of 
enforcement measures under Chap. VII of the 
U. N. Charter. The question whether a certain 
matter is or ig not essentially within the 
jurisdiction of a State is a relative: question; 
it dependa upon the development of inter. 
national zelatione(1). 


4. Judge Lauterpacht(2) thinks thet the 
matter is essentially within the domestic jurig. 
diction of the State only if it is not regulated 
by International Lew or if it is not capable of 
reguletion by International Law. A matter is 
escontially one of domestic concern if it is 
incapable by ita nature of assuming an inter. 
national complexion, ie, if it cannot have 
any internstionel repercussions. In the - 
mogern age of economic ard politi¢el inter. 
dependence, most quesiiong which, on the 
face of it, appear to be essentially domestic 
are, in fact, essontially international. Prof. 
Kelgen(3) is also of the view that if a matter 


is not regulated by æ rule of customary or 


contractual Intemational Lew ie. if interna. 
tional law does not impose any obligation 
upon a State with respect to a matter, then 
and only then the matter ia solely, but never 
essentially, within the domestia jurisdiotion of 
the Btate. 


6. Can it be said that the ruthless massacre 
of unarmed civilian population fails exelu. 
1. Seo the Judgment of P. O. I. J., in the Tunis- 


Morrocco—Nationslity Decrees Case, 1 Hudson's 
World Court Reports —Pege 186. 


@, Lauterpachs : International Law & Humen Rights 
—Page 168, 


8, Kelsen : Law of the United Nations~—Page 776, 
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. Bively within the domestic jurisdiction of the 
_ Pakistan Government so that the United 


Nationa have no moral or: legal: obligation 
under the Charter.4o make intervention and 
take appropriate measures penis under the 


` Charter ? 


6. Although by Tr of the personal and 
territorial supremacy, a State can treat its 
own nationals according to discretion, a barge 
number of Jurists take the view that when a 
State renders itself guilty of cruelties against 
and persecution of its nationals in such a way 


- as fo deny their fundamental human rights 


and to shock the conscience of makind, iater- 


vention in the interest of humanity is legally . 


permissible(4). In fact, numerous interven- 
tions took place during the nineteenth century 


, upon what were called in abroad way “groandg 
` of humanity”. The Ottoman Empire, seeking 


to retain its hold over its rebellious vassal 
States and aubjects, resorted to methoda of 
suppression which shocked the conscienee of 
Europe. In 1827 tha Great Powers jointly 
intervened to. secure the independenc3 of 
Greece and the battle of Navarino may fairly 
be looked upon as the use of force by the 
community of nations, aciing through the 
intervening powers, in ths interest of law 
‘and justice. In gpite.of the admission of the 
Ottoman Empire to particigate in the public 
law and concert of Europe in 1856, interven. 
tions again took place in 1860 to protect the 
Christians of Mount. Lebanan,-in 187E to 
secure the deliverance of the Balkan Sates 
and in 1891 to 1896 following massacred in 
Armenia and in Crete(8). 

1, The Charter of the United Nations in 
recognising the promotion oi respect for funda- 
mental human rights and freedoms as one of 
the principal objects of the U. N. Organisation 
marks a further step in the direction of elevat. 
ing the principle of humanitarian interven. 
tion to a basie rule’ of organised international 
society. The promotion of “universal respect 
for and observance of human rights and 
fundamental freedoms” is declared to be one 
of the objects of the United Nations in the 
sphere of international economic and social 


co-operation, Article 56 of the Charter lays 


down that the United Nations ‘shall promota... 
sescsececeeeUliversal respect for and observance 
of human rights. and fundamental freedoms 


for all. In Art. 56 “all members pledge trem. © 


gelves to take joint and separate action in 
co-operation with the organisation for the 
achievement of the purposes set forth in 
Art. 55”. Judge Jessup thinks that at beast 
for the Members of the United Nations, the 


4, Oppenheie International Law, Vol. I (8th dn.) 
Page 812. 
5. Fenwick : International Law—Page 287e 
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respect for human dignity and fundamental 
human rights is obligatory. The duty is im- 
posed by the Charter, a treaty to which all 
the Member-States are parties(6). However 
imperfect from the point of view of enforce. 
ment, the relevant provisions cf the Charter 
constitute legal obligations of the Members of 
the United Nations and of the Organisation ag 
a whole, The fundamental righta and freedoms 
acknowledged by the Charter ara now regarded 
as legal rights recognised by International 
Law and observance of these rights has. 
cessed to'be one of exclusive domestic juris. 
diction of States and has become a matter of 
legitimate concern for the United Nations and 
its members(7). The degree to which this task 
can be fulfilled by the United Nations, how. 
ever, will depend to a large extent upon the 
moral and the political authority: the United 
Nations can exercise in a given situation. 


_ 8. The acts of calculated massacre of the 
millions of civilian population, the brutal 
suppression of ‘the unarmed and defencelega 
people by the uso of tanks, aeroplanes, machins 
guns, heavy artillery and mortar fires with a 
sinister design to the racial annihilation of 
the people of Bangla Desh committed by the 
Yahya Government amount to a genocide. 
The extermination by Germany, under the 
National Socialist regime, of 8 millions of hor 
own nationals and persons of foreign nations. 
lity, as well as the practices of come other 
States both in time of war and pesce led to 
the. adoption by the General Assembly, in 
1948, of- the Convention on the Prevention 
and Punishment of the Crime of Genocide. 
The Convention defines, genocide inter alia, ag 
gota Committed with intent to destroy, in whole 
or in part, a national, ethical, racial or reli. 
gious group such ‘as killing or causing serious 
bodily or mental harm to members of the 
group; deliberately inflicting on the group 
sonditions of life calculated to bring about its 
total or partial destruction. The Oonvention 
declares punishable, as & crime under Inter. 
national Law, genocide itself as well as acts of 
sonspiracy, incitement, sttempt and complicity, 
The Convention lays down that not only 
private persons are punished for the crime of 
genocide but also rulers and public officials, 
This is an implied recognition of the protection 
by International Law, of the fundamental 
rights of the individual in so far ag it prohi. 
bits and penalises crimes against humanity 
which are conceived as offences of gravest 
sharacter against the life and liberty of the 
individual, irrespective of whether- such acid 


6. Jessup : A Modern Law of Nations (1948)— 
Pages 87-93 

7. Oppenheim: International Tay, Vol. I (8th Edn.) 
Page 740. : 
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have baen committed in obedience to the law 
of the State. The acts of commission or omis- 
gion in respect of genocide on any interprets- 
tion of the Charter, ara no longer considered 
by international juristas to be a matter ex- 
clusively within the domestic jurisdiction of 
the States concerned. The parties expressly 
concede to the U. N. the right of intervention 
in this sphere(8). Thus the acts of genocide 
committed by the Yehya Government of 
Pakistan cannot be œ matter exclusively within 
the domestia jurisdiction of the Government 
of Pakistan because of its international impli. 
cations. If the Government of Pakistan has 
gny international obligation, towards the res. 
pect and the observance of human rights in 
respect of its own citizens, breach où such 
international obligation cannot be a matter 
essentially within the domestic jurisdiction of 
that Government. Its repercussions are such 
that it constitutes 2 menace to international 
peace and security. The United Nations under 
Art, 39, Ohap, VIL have a direct obligation ta 
determine the existence of any such thread 
of breach of peace and has equally an obliga. 
tion to make recommendation and decide 
what measure it should take in accordanca 
with Arts. 41 and 42 to maintain or restora 
international peace and security. 


9. The next question that arises is whether 
the recognition of the newly formed Demo. 
cractic Republic of Bangla Desh is justified by 
the events which have given birth to its origin, 
Recognition of a new State may be defined 
as an unilateral act by which one or mors 
States declare, or tacitly admit that they con. 
sider a political unit, which exists in fact and 
considers itself to be a State, as a State having 
the rights and duties which flow from such 
Statehood. 


40. In International Law recognition ia of 
special matters in those cases where a new 
State tries to establish itself by breaking up 
from an existing State in the course of & 
revolution. Foreign States must then deaide 
whether the new State has already safely and 
permanently established itself or only makes 
over to this end without having already suc. 
ceeded. Thus, in the -casa of a civil war a 
Foreign State can recognise the insurgents as 
a belligerent power, if they succeed in keeping 
a part of the country in their own, set up & 
Government of their own, and conduct military 
operations according to laws of war. 


44. If revolutionaries contemplate secession; 
their limited recognition may well be bué the 
first step on the road to recognition of one or 
more new independent States. This was what 
happened in the revolutionary wars fought by 


8. Oppenheim : International Law--Pago 751, 


BANGLA DESH IN THE HYE oF INTHRNATIONAL LAW 


A. I. R. 


the Latin-American colonies against Spain 
during the first half of the nineteenth sentury. 
Conversely, limited recognition of rebels whose 
object is the seizure of power in a Btate may 
be but the foreranner of thoir de facto or 
de jurs recognition as the Government of the 
State concerned. 

42. Until a revolution or civil war hag 
reached serious proportions, any form of inter. 
vention by s Staie in favour of insurgents 
constitutes illegal interference in the domestig 
affairs of another sovereign State. If, however, 
revolutionaries effectively control large areas - 
of & country, other States may find it unevoid. 
able to establish contact with them, if only for 
the protection of their own nationals and 
their property. 


48. On the insistence of Great Britain and, 
subsequently, the United States of America, 
this exception to the rule of non-intervention 
has been accepted in State practice since the 
last contiry. If revolutionaries have shown 4 
certain staying power in more then a purely 
local ares, other Biates may grant them re. 
cognition as insurgents or belligerenis. The 
difference between these two forms of limited 
recognition is one of degree(9). 


42%, The question is, precisely, at what time 
recognition of a new fitate may be given ag 
distinguished from the recognition as 2 bel. 
ligerent power? No hard and fast rule can be 
Jaid down as regards the time when if can be 
paid thata State created by revolution hag 
established itself safely and permanently. 


45, Indications of such safe end permanent 
establishment may be found either in the fact 
that the revolutionary State hes utterly de. 
feated the mother Stete or that the mother 
State in spite of its efforts is apparently in. 
capable of bringing the revolutionary Siate 
back undez its sway. A Government which 
enjoys the habitual obedience of the bulk of 
the population with a reesonable expectancy 
to ‘permanence'can be said to represent the 
State in question end as such to be entitled to 
recognition. As a rulo, this principle has been 
interpreted in the sense that the new Govern. 
ment must be supported by the will of the 
nation, substantially declared and thet there 
must be evidence of popular approval, ade. 
quately expressed, of the revolutionary 
change. Exercise of the power, with the ac. 
quiercence of the population, is considered to 
be sufficient proof of such effectiveness(10). 


46. Sometimes de facto recognition is granted 
io State when in the opinion of the recognis. 
£9. George Schwarzenberger: Manual of International 

Law (6th Edn.) Pagea 76-77, à 


10, Oppenheim : International Law, Vol, I (8th Edn.) 
Pages 130-131. 
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ing Statea new regime or authority meets 
‘some but not all requirements which are 
deemed essential before recognition should 
‘be granted, Thus, when in the view of the 
recognising State the new authority, althoagh 
getually independent and wielding effective 
power in the territory under its control, has 
not acquired :sufficiené stability ‘or does not 


‘as well offer prospects of complying with 


other requirements of recognition suck as 
willingness or ability to fulfil internaticnal 
obligations. The essential feature of a de facto 
recognition is thatitis provisional and lisble 
to be withdrawn in cases where the recogn sed 
regime or authority succumbed or is superseded 
by another, The true purpose of da factc re. 
cognition is a declaration that the kody 
claiming to be the Government establishei or 
a new Biate actually wields effective authocity, 
without, however, specifying the other condi. 
tions of full de jura recognition. Should zhus 
remaining conditions be forthcoming, ful. re. 
cognition de jure will become a mattee of 
courge; should they remain permanently ab. 


‘sent, recognition will lapse automatically ox 


will be finally or expressly. withdrawn(11) 


AT. Aitor the first World waz, the Govern. 
ments of various new States such as Finland, 
Latvia and Esthonia, which formerly cons. 
tituted pari of the Bussien Empire, were 
recognised in the first instance as de pacto 
governments pending the. final territorial 
Bettlement in that part-of the world. 


48. From the prevailing . practice of the 
States, there isample evidence to.chow that 
Governments consider the granting or with. 
holding of recognition primarily a3 an exer. 
cise of political discretion, although accord. 
ing to Prof. Oppenheim in thus acting the 


existing States perform in the full exercise of 


their disoretion a quasi-judicial duty. 


49, When in 1903 Panama seceded -rom 
Columbia, the United States immediately re- 
cognised the new Republic as an indeperdent 
State and prevented Columbia from asserting 
her authority over the rebellious Province{12). 
In 1930 with regard to Peru, Bolivia and 
Argentina, resognition was granted on the 
basis of evidence that the new Governments 


_in those countries “ara de facto in control of 


their respective countries” and that there was 
no active resistance. The recognition bz the 
United States on 3-9.1918 of the Ozacho. 
Slovak National Council as being “a de facto 


LL (i) Oppenheim ; International Law, Vol. I 
(8th Edn.) Pages 184-135, 
(il) Lauterpacht $ Recognition i in Internacional 
Law—Page 3840, 
(iil) Scren-Sen : Manual of Public Internazional 
Law—Page 279. .. 
12. Oppenheim: International Law, Vol. 1 (8th Edn.) 
Page 129. 3 
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belligerent government” clothed with proper 
suthority to direct the Military and political 
affairs of the Ozecho-Slovake was made while 
the territory of the new State wad still 
ander the actuel control of Austria-Hungasy. 
In the case of Poland, Germany, Austria. 
Hungary anticipated the movement for libera- 


_ zion by proclaiming the independenco.of the 


country in 1918 while the Russian Cadet 
‘Jovernment had likewise recognised in‘1917 
that the creation of an independent Poland 
must he one of the conditions of a just peace. 
When on 27-1-1919 the United States gave 
inll recognition to the Polish Provincial Gov. 
armment, the communication described the 
new State as entering “upon anew cycle of 
independent life.” Agsaresul§ of the revolu- 
tion in Russia, Finland prealaimed its inde. 
pendence on 4.12.1917%. Denmark promptly 
recognised the new State and the United 
States and Great Britain also decided to re- 
tognise the independence of Finland and the 
de facto Government. Again in 1948 U. B. A. 
recognised Israel within afew hours of pro- 
tlamation of indepondence(13). 


20. It isnot recognised as a rule of Inter. 
national Lew that the strici observance of 
constitutions! procedures should be a condition 
of recognition, The transition of France from 
Empire to Republie in 1870 during the course 
of Franco.Russian War was recognised promptly 
by the leading powers inspite of the excep- 
tional circumstances. President Grant of the 
United States promptly telegraphed his con- 
gratulations as- soon as he had “learnt thate 
Republican body had been proclaimed at 
Paris and thatthe people of France had as. 
quiesaed in the-change”(14), 


24. The overthrow of the Empire in Brazil 
in 1889 by a “bloodless revolution” was fol. 


lowed by immediate recognition by the United. ' 


States of the Provincial Government and by 
formal recognition of it when it was clear that 
a majority of the people supported the new 
Government. In 1930 the Revolutionary 
Government of President Vargas of Brazil 
was given recognition by the United States 
within three. weeks of bia accession to his 
office after President Washington Luiz was 
deposed. In 1959, the Revolutionary Gov. 
ernment of Fidel Castro in Cuba was re- 
cognised by the United States within six days 
of his coming into power(15). 


9%. According to the Soviet theory, if a 


new State has emerged as & result of revolu., 


18. Fenwick : International Law—Paga 188. 
14, Moore Digest Vol. I, Section XLII--Quoied in 
Fenwick : International Law=Page 183. 


15. Whiteman Digest of International Law, Vol. II— 
Page 266. - 
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tion or the exercising of its right to self- 
determination, it has every reason to expect 
recognition hy other States. Non resognition 
> Is one forn of indicating hostility to it and 
contradiota the generally recognised principles 
of International Law.’ 

- 23. Under the Atlantic Oharter the United 
States and Great Britain declared that it was 
their desire to see that no‘ territorial changes 
which do not accord with the freely expressed 
‘wishes of the paople concerned were made and 
that they respect the right “of all pacple to 
choose the form- of Government under which 
tehy will live.” Under the U. N. Chartez, 
among its purposes are the development of 
friendly relations among . nations based on 
respect for the principle of equal righis..and 
solf-determination of people, 

23. Judged by the tests sat out above, the 
Democratic Republic of Bangla Desh should 
be given a recognition immediately by the 
United Nations and its member nations, The 
new Demosratic Government undoubtedly bas 
the overwhelming support if not the universal 
one of the entire people of Bangla Desh. This 
Government has been prosiaimed by Sheikh 
Mujibur-Rahman, the leader of tha Awami 
League which has come out with overwhelming 
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success in the recent demooratic election. I4 
has already a de facto control over the admi. 
nistrative agancies of the State, It appears, - 
therefore, that the new Government bes been 
established over the entire territory of Bangla 
Desh and all the conditions of Statehood have 
been fulfilled by this new Government: More- 
over, this new Government from the very 
beginning is willing to honour its obligationg 
under International Law. It is significant to 
nots in this connestion that ont of the total 10 
crores of population in the entire -State of 
Pakistan, the people of Bangla Desh constitute 
more than 74 crores. In other words, people of 
Bangla Desh constitute more than 3/4th of the 
entire ‘population of Pakistan. In such a casa 
the State of Pakistan has neither any legal 
nor any moral support to set up its own Junta 
Government which does. no} represent the 
will of the people, The newly constituted 
Soveraign Republic of Bangla Desh presents 
challenge to the psople of the world and to 
the civilised nations who still cherish any 
principle of democracy and freedom. At this 
critical stage, all the freedom loving nations 
of the world should come forward and hail 
the new democratic government of Bangla 
Desh without any reservation or hesitation. 
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COMPANY MEETINGS AND RESO- 
LUTIONS. By C. R. Datta, M. A., 
LL. B., Aa. TILI {Eng.), D. I A. 
(Lond.). Bar-at-Law, Eastern Law 
House Private Ltd., 54 Ganesh Chunder 
Avenue, Calcutta 13. 1971, Pp. (16) & 
373. Rrice, Rs: 30. - 


Company meetings are of various kinds 


` .There ia the Board meeting, in other words, 


the mesting of the Boacd of Directors, the 
siatutory meeting, and the annual general 
meeting. -Further, wə have extra-ordinary 
goneral meetings and requisitioned meetings, 
not to speak of what is known as class meet- 
ings and meetings of debenture holders, ag 
well as meetings of creditors and contributo. 
ries called by the liquidator or thé Court in 
the event of winding up, and the volume 
under review deals comprehensively with all 
of them. Its aim is to present a consisa but 
dsfinitive account .of law and: practice relating 
to company meetings together with some 
forms of notices, agenda, poll papers, seport 
tof sceutineers, resolutions, report of eae, 
and minutes of proseedings. 


2. The powers and funstionsof the company - 


are exercised by the directors, and the Board 
must meet at least once in three months, but 


not leas than lode Sivas a year. The statutory 
meeting of shareholders. is held after one 
month but within six months from the date of 
commencing business; it afforda the shara- 
holders an early opportunity of obtaining. in. 
formation as to the circumstances of the com- 
pany’s promotion ‘and its. immediate futura 
prospects. Further, a compsny must. every 
year hold a gonoral (shareholders’) meeting, 
and not more than fifteen months should lapse . 
between one annual ‘general meeting and 
another. 


3. A. meeting of the members of a company 
other than the annual general meeting is call. 
ed extra-ordinary general . meeting, which ig 
convened generally to consider matters which, 
due to their urgency, cannot wait till the next 
annual general mesting,. and it is convened 
sither by the directors or at the instance of 
shaceholders, in which latter casa it is called a 
requisitioned meeting. The requisition must 
state the objects of the meeting, but the re. 
quisitionists cannot dictate the date and time 
of the meeting. Besides, class meetings are 
held to vary the rights of particular classes of 
shareholders, and mestings of debenture and 
debenture stock-holders are held under the 
provisions of the trust deed which ssoures 
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them, ag well as for effecting compromises nd 
arrangements, Mention should be made also 
of meetings of members and craditors for 
voluntary winding up, the meeting, convened 
by the liquidator, of creditors and contribu. 
tories in an official winding up, and the meet. 
ing convened by the Court fo ascertain the 
wishes of creditors and conbtributories in all 
matters of winding up. 


4. Normally, the secretary is present at all 
mestings of the company and of the directors 
and makes proper minutes of their proceed. 
ings. He issues under tha direction of the 
Board ail notices to members and others, 300- 
ducis correspondence with shareholders in 
regard to calls, transfers, forfeitures, ste. He 
is in charge of the books of the company, like 
the register of members, share-ledger, transfer 
book and register of debentura holders. He 
submits the necessary returns to the Regis. 
trar of Companies, and makes preparaiiong 
for holding and conducting meetings. The 
book under notice provides separate lists of 
the documents, resolutions and notices to be 
produced or registered with the Registrer of 
Companies, matters for whish Central Gerem- 
ment sanction is necessary, and the ordmary 
resolutions ag required by the Gompanice Act, 
1956, 


5. The book gives model formsand resolu. 
tions on each subject in the text itgelt, the 
relevant sections of the Companies Act are set 
out, and annotations given supported by the 
decisions of Indisn and English Courts, 
Furnished with a table of cases and index, it 
should be of great value to company promoters 
end directors, secretaries, oxecutives and law. 
yers, a3 well as to company shareholders who 
take a particularly keen interest in company 
management, BES, 
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CRACKNELL’S LAW STUDENTS’ 
COMPANION, No. 11: CONFLICT 
OF LAW. By M. R. Chesterman, 
B.A. LLB, LE. M., Lecturer in Laws, 
King’s College, London. Butterwcrths, 
London, 1959. Pp. vii & 150, Price 
Rs. 22.50. 


"Conflict of Laws’ deals with internedional 
law 28 it affects individuals; it is public inter. 
national law from the viewpoint of indivi- 
‘dvals. The lew of conflict of laws is connested 
with the resolutions which result from the 
fact that there is a multiplicity of different 


gots of courts and different systems of private - 


law in the world. Each nation has its own set 
of courts and its own set of laws. In some 
instances a single system of law obtains for 
he whole country. But diversity prevails not 
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only in countries with a fedaral pattern but 
sven in countries with a unitary political 
structure, and between & country end its 
colonies, when a country is divijed (eg. 
Xorea, Viet Nam and Germany), and also in 
she same country on a religicus or ethical 
pasis, 0g., Hindus end Muslims. 


2. As a general pringiple most countries or 
Siates agree that a case may be tried in their 
sourts if both parties have consented to their 
jurisdiction. The plaintiff's consent may be 
taken for granted from his ecmmencing 
the action in the state in question; that of 
the defendant is presumed when he confesces 
judgment or begins to litigate on she merita 
of the controversy, rather then object to the 
jurisdiction. 

3. English Conflict of Laws, which is the 
subject of the present bock, largely depends 
on case law. But it is of comparatively recent 
growth and its volume is within manageable 
limits, A book like the presont ons sets out 
mont of the rules on the subject while pregorv. 
ing the framework within which they were 
developed, i.a., the cages themselves, In the 
cas2_summaries, the aspect emphasised is the 
reasoning on which the ultimate derision rests, 
because it is most importanti and often com. 
plex. The cross-references between cases is 
somewhat elaborate because of the tendency of 


~- many leading cases to contain rignifizent rulings 


on two or more distinct iesues; in contrast, 
the facts of the cage are stated fairly shorily.. 


4, The following cases are typical of those 
arising in this sphere: Two Muslims domiciled 
in India were married there uccording to 
Muslim law, which permitted polygamy. In 
1961 the husband acquired English domicile. 
He later instituted divorce procecdings bared 
on the wife’s desertion in 1959, whereupon 
she filed a cross-patition alleging adultery in 
and since 1964. It was held that the husbané’s 
acquisition of English domicile converted tha 
marriage from a potentially polygamous one 
into a monogamous one, because it precluded 
him from taking another wife. The Court hed 
thus jurisdiction, but only es regards the 
adultery, this being the only matrimonial 
offence since 1961, 


5. A domiciled English woman was married 
in England to a Hindn of Indien domicile. 
The husband subsequently brought nullity pro. 
ceedings on the ground that Hincu lew pro. 
hibited him from marrying outcide his caste, 
It was held that, even assuming that tho 
Indian Courts would give effeat to this prohi. 
bition, the marriage was still valid. 

6. Furnished with an irder and a glorsary 
of Latin and other words, abbreviations erd 
phrases, the book before ua gives the relevang 
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portions of the several statutes, including the 
Administration of Justice Act, 1920, Adoption 
Act, Arbitration Act, Bankruptcy Ast, Diplo. 
matic Privileges Act, Foreign Marriage Aci, 
Matrimonial Causes Act, and Uniform Law on 
international Seles Aci, I is designed sss 
source book for those who canno} gee 29 much 
as they would like of the law reports and 
ag an aide-memoire for the other, B-88, 


THE RENT ACTS BY SIR ROBERT 
MEGARRY, LL. D., VOL. 3. PERMA- 
NENT SUPPLEMENT. By Anna 
Cow2n, B, A„ LL. M., 10th Edition. 

. 1970. Stevens & Sons., Limited., Lon- 
don. (in India: N. M. Tripathi Private 
Ltd., Bombay). Pp. xiv & 1009 to 1290. 
Price, Not stated. : 


Rent Control in England, which began in 
1915 at the time of the First World War, has 
been more or lesa maintained by successive 
pieces of legislation, With a number of veria- 
tiona the Acts weré adopted by many countries, 
The basie idea was that the rent of every 
dwelling house within the Acts, “should be 
restricted to the rent being paid ata particu- 
lar date (standard rent), with certain per- 
mitted increases, and that no landlord-of such 
a house should be able to obtain an order for 
the possession of the house except on cortain 
limited grounds.” 

2. The first edition of the present work was 
published in 1939, but the tenth edition, 
published for the first time in two volumes, 
app2zared in 1967. The arrangement in two 
volumes made it possible to put the wordsof the 
atatute and text side by side and so obtain much 
of the adavantage of annotated statutes with. 
out losing the coherence of a cursive text.’ 
That arrangement has now been retained, and 
present volume is intended to be supplemen. 
tary to the two volumes of the 1967 edition. 


3. The publication is designed to bring both 
parts of the last edition up.to.date. New cases, 
and important changes in the law which affect 
the text of volume 1 have been noted in the 
first section of this supplement. Each note ig 
linked to the body of the main work by means 
of marginal page references; the correlation 
of new material and the relevant text has been 
simplified by the insertion, above each note, of 
fhe heading and sub-heading under which the 
text concerned appears in volume 1. A com. 
parative table showing what has happened to 
each section of the repealed Acts is also set 
out, : 

%, Volume 2 of the 1967 edition is a collec. 
tion of statutes and statutory instruments - re. 
` Jating to rent, which are often needed to dis. 
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cover what the law was af a given point of 
time, and to understand some of the dasisions, 
All previous rent legislation was consolidated 
in the Rent Act, 1968, which does not change 
the law but makes if more ascertainable. It 
deals with ail provisons concerning the con. 
trol of rent, security of tenure, and the control 
of promiums and mortgages. It repeals, inter 
alia, the Rent Aci 1957 (except S. 16) and the 
René Act 1965 (except Part ILI). All the 118 
sections and 17 schedules are set out in this 
Sapplement, Hach section is linked to Volume I 
by a toxtreference, which shows where a digous. 
gion of the contents of the section may be found. 


.§ The Act of 1968, however, does not con. 
iain the law in its entirely. The Supplement 
therefore includes the relevant sections of the 
Housing Aci 1969, dealing with the conver. 
sion of controlled tenancies, the certification 
and registration of fair rents, and alterations 
to the Act of 1968 as well as the relevant 
parts of the Leasehold Reform Act 1967, the 
Matrimonial Homes Act 1967; the Caravan 
Sites Act 1968, the Prices and Incomes Ast 
a and the Rent (Control of Increases) Act 

9. 


6. The Supplement to Volume I is divided 
into five parts, viz., General, Application of 
the Acts, Benefits conferred upon tenants by 
the Acts,, Mortgages and Farnisbed Houses 
(Rent Control) Act 1946 and the Supplement 
to Volume 2 includes several statutory rules 
and orders and statutory instruments. 


- T. The law has been stated as at 1st July 
1970. : B.5.8 


ahs 
ES aae 


RUSSELL ON THE LAW OF ARBI- 
TRATION. By Anthony Walton, Q.C,, 
Bar-at-Law. Stevens & Sons Limited., 
London (In India: N. M. Tripathi Pri- 
vate Ltd, Bombay). i8th Edition, 
1970. Pp. lvi & 542. Price, Not stated. 


Published originally in 1849, the publica. 
tion relating to the law of arbitration in 
England before us is now 120 years old. Since 
the appearanes of the last edition in 1963, 
arbitration has had anew Ohapter of Rules 
of the Supreme Court (England) (Order 73) 
all to itself in the domestic field, and a new 
statutory arbitration regarding international 
investment disputes, while the case-law also 
bas been growing in volume. While the book 
was in preparation, proposals were in the air 
for a new Commercial Court with power to 


- sit in private in order to encourage firma to 


bring their disputes to court rather than re. 
sort to arbitration (usually in private), it 
being alleged that few firms come to 
Court for fear of trade secrets being dis. 


i 


Closed. However, as pointed out by the Editor, 
the courts already heve adequate safeguards 
againat the disclosure of trade secrets, and when 
there is need for immediate relief against 
improper use or disclosure, aa arbitration is 


quits ineffective, and may even be g hindrance. - 


It is true that no court can’ disguise the fact 
that a dispute between particular parties is in 
progress (as an arbitration ten), but if a parti. 
cular person is always involved in disputes it 
may not be the best public policy to conzeal 
the fac}, The fact ia thet both the courts and 
arbitrations have their distinctive rolee to 
play, and each in their sphere is irreplacesble, 


9. The essence of an arbitration ig that a 
dispute is referred by the parties for settle. 
ment by a tribunal of their own choosing, 
Instead of to a court. To be effective, the 
method should receive some assistance from 
the ordinary machinery of law; recourse to 


‘it may ba necessary for enforcing the arbitra. 


tows decision. Some degree of contro] by 
the courts accompanies the official status thug 
lent to duly constituted arbitrations; the law 
governing all these matters ig contained ir. tha 
Arbitration Act, 1950, Beeause arbitrations 
differ from legal proceedings proper only in 
tha choice of the tribunal, all ordinary 
legal defences are available. The parties 
to an arbitration may themselves dater- 
mine the procedure tobe followed anč the 
constitution of the arbitral tribunal. ‘The 
1950 Act layas down a coda governing these 


matters, but many of its provisions may be- 


excluded by agreement between the pacties, 
These rules governing arbitration are moze or 
less-applicable also to many statutory arlitra. 
tion tzibunals, The matter relating to statu- 
tory arbitration is largely confined toa dis- 
cussion of the extent to which the Arbitration 
Act does apply to if, and not further. 

3. Of the twenty-one chapters in the book; 
the early chapters describes the nature of 
arbitration, statutory arbitration, matters 


which may be referred fo arbitration and by. 


whom, submissions and arbitration agreements, 
and staying arbitration proceedings. Next, 
who may be an arbitrator, his personal rights 
and obligations and duties, and his aproin}. 
mentand removal are discussed. The pro. 
ceedings in the reference, evidence, control of 
reference by the Court, and stay of concurrent 
proceedings in court, sre then examined, and 
the last few chapters cover directions in the 
award, its effect and enforcement, challenging 
the award, and costs. 

4%. The Appendices include the Arbitration 
Act 1950, additional statutes, Rules of the 
Supreme Court, and Notes on arbitration in 
Supreme Court Practice. There is every rea. 
gon ġo believe that the Forms and Preceienis 
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given are quite perfect in all respects. A 
table of statutes, tabla of cases, table of rules 
and orders, index and bibliography, are also 
rode The law is stated as at Ist January 


5, Tho law ag regards arbitration in India 
was long contained in the Second Schedule to 
the Civil . Procedure QOode and the Indian 
Arbitration Act, 1899. The Arbitration Act, 
1940, which made various improvements in 
the old laws and incorporated new sections in 
it, standardised the law throughout this coun. 
try, and the Second Schedule of the Code of 
Civil Procedure has now keen repealed, ag 
also the Arbitzation Act of 1899, R.S.S. 
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THE LAW OF CONTRACT. By G, H. 
Treitel, B.C.L., M.A., Fellow of Mag- 
dalen College, Oxford. Stevens & Sons 

. Ltd., 11 New Fetter Lane, London (In 
India: N. M. Tripathi Private Ltd., 
Bombay). 3rd Edition, 1970, Pp. Ixxiv 

. & 379. Price, Not stated. 


Many important changes have taken placa 
in the law of contract since the appearance of 
the last edition in 1966. Although many 
pages of the former text have been cut, the 
present edition is still considerably larger 
than the earlier one and over a quarter of the 
text is new. In Chapter 7 the discussion of 
Fundamental Breach and related concepts hag 
been re-written in the light of the Suisse 
Atiantique cage, and the Misrepresentation 
Act, 1967 has made it necessary to re-arrange 
and largely re-write Chapter 9. Asa result of 
the Esso case, the discussion of Restraint of 
Trade has been re-arranged and much new 
material added. Beswick v. Beswick has led to 
important changes in Chapter 15, on Privity, 
and Chapter 22, on Specific Performance and 
Third Parties, Recent developments are reg. 
ponsible for a new section on Effects of 
Failure to Perform, in Chapter 19, and, in 
the last chapter, on Remedies, the discussion 
of Remoteness has been revised in the light 
of the Heron} case, and the Esso case hag led 
to a number of changes in the disoussion of 
injunctions. Other and less drastic changes 
have been made in Chapter 8 and Chapter 12, 
the discussion of Anticipatory Breach in 
Chapter 20 has been expanded, and in the 
last chapter the discussion of?Object of Damages 
and Contributory Negligence has been revised, 
and there is a new discussion of Duplication. 
Many new changes have’ also been made in 
the early chapters on Agresment and 
Consideration. - 

2. Allowing for severel qualifications, 
broadly speaking, the law of contrast dealg 
mainly with the two questions of agreoment 
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and legal enforceability. The rules relating to 
_offer and acceptance deal with the process ol 
reaching agreement, and those relating to 
consideration and contractual obligation con- 
cern the ‘requirements which must be satisfied 
before an agreement will be legally enforced, 
while the rules relating to misreprecentation 
and illegality deal with effect of special circum- 
atances in which the law may refuse to en. 
force agreements, The rules regarding capacity 
are based partly on the view that certain 
classes of persons (euch as mental patients and 
very young childzen) cannot agree, and partly 
on the view that it is not desirable to enforce 
agreements with certain persons. The rules 
regarding mistake are bared on the view that 
there is no agreement when the parties are at 
cross purposes on a fundamental point and 
can have no iegal: effect if if ia made under a 
fundamental mistake as to the subject-matter, 
The rules about the contents of a contract, 
performance, breach and frustration are based 
on the agreement-between the parties and on 
rules of law which determine its legal affect. 


3, A number of other questions, like plurs- 


lity, privity, assignment, transfer of Liability, 
and agency, have elso been discussed in the 
present book, which provides a table of cases, 
` atable of statutes, and index. The law is 
stated in the book as it stood at the end of 
November 1969. | 

4, The Indian Contract Act, 1872* is itself 
the work of English lawyers and embodies tha 
main principles borrowed from English law. A 
fall exposition of these principles is possible 
only by reference to authorities like Cheshire 
and Fifoot and the present book, which is 
primarily intended for the student is a good 
introduction to the law of contract, 
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THE LAW OF INSURANCE. By 
Raoul Colinvaux, Bar-at-Law. Sweet 
and Maxwell Ltd, 11 New Fetter 
Lane, London. Gn India: N. M. Tri- 
pathi Private. Ltd., Bombay). 8rd Edi. 
tion, 1970. Pp. ixxiv & 379. Price, Not 
stated, 


This practical iaxtbook on the English law 
of Insurance policies appeared for the first 
time in 1950 end, when it reached the second 
edition in 1961, it had the rare distinction of 
being recorded on-tape ior the benefit of the 
blind; as many as 300 copies are said to have 
been go recorded. The present revised edition 
became necessary with the passing of the Com. 
panies Act, 1967 (Part IT of the Act relates to 


*A, O, Dutt on Indian Contract Act (Eastern Law 
House Calcutta: 1969). Fer a briefer account sea 
Pref. Krishnan Nair's. Handbook on ‘General 
Principles (1970). 
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insurance companies). On matters of principle 
there have been only minor alterations, and 
much out-of.date and obsolete matter has been 
cut.out: the book is confined to the lew of 
England as it stands, and foreign decisions, 
are cited only when they indicate what an 
English Court might well hold. Practical 
matters are given special attention and a full 
table of cases has been added. The provisions 
of the relevant insurance statutes are set out 
in the Appendix and particular care has been 
given to the index. 

2. The author has added sclsiennes to 
modern forms of insurance in constent uso 


‘such as, transit risks, house-holders’ com. 


prehensive policies, livestock insurance, con. 
tractors liability policies, and . professional 
liability policies (including barristers’ and 
solicitors’). The basic principles of marine in- 
Burancs are covered, although special fields 
like freight insurance and statutory provisions 
on industrial insurance sre outside the 
author’s purview; he hag also omitted rules of 
law governing insurance companies for which 
the reader is referred to other authorios, 


3. In contracts ‘of insurance the insurer 


‘agrees to pay or otherwise benefit the assured 


on the happening of a specified event or 
contingency, for financial. or other considera. - 
tion. The. determination of risk is very 
important, for the insurer can adjust his 
premium profitably only if he knows’ the 
nature of the risk, and the assured also mush 
know the precise extent of his cover. As the 
insurer knows nothing and the man who 
wants to ingure knows everything, it is the 
duty of the assured to make a full disclosure 
to the insurance company without being asked 
of sil the material circumstances, Although 
the general principle. of the common law is 
‘that anyone with normal contractual capacity 
may enter into a contract of insurance, the 
Insurance Coripanies Act, 1958, which repealed 
earlier Acts (now amended by Part II of the 
Companies. Act, 1967) restricted the classes of 
persons who may engage in insurance business, 
As to contractual capacity, anyone may enter 
into a contract of insurance, subject to the 
limitations on the contractual capacity of 
certain claseesof persons that apply through. 
out the law of contract. A pomon may insure . 
himself against not only the risk of desth and 
personal injury, or damage - to property, but 
also against the risk of menering liability to 
third parties. ; 
%, The author describes the panier’ princi. 
ples of insurable interest,. the natura of 
insurable interest, illegal contracts of insu. 
rance and loes caused by criminal ‘ack, and 
discusses the legal effects of conditions, and 
how warranties and representations are made, 


> 
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The settlement of claims, arbitration, and 
fraudulent claims, are then. déalt with, and 
the principles of indemnity and subrogation, 
policies as a form of property, and assignment 
of policies, are explained at length. There are 
also separate chapters on the construction of 
the policy, re-instatement, and re.insurance, 
5. The present volume, which is provided 


with a table of cases and tackle of statues, sets 


out the principles and practice of English 
insurance law in a form easily accessible for 
the guidance of the man of business, the 
lawyer and the student alike, R.8.B. 


SOCIETY AND THE CRIMINAL. By 
M. J. Sethna, Ph. D., Professor of Law, 
University of Bombay, 3rd Edition, 
1970. By Jehangir M. J. Sethna, LL.. 
(Harvard), Advocate, Bombay High 
Court. N. M. Tripathi Private Ltd, 
Bombay 2. Pp.xxv and 508. Price 
Rs, 24.00. 

The work under review deals with the 
problems of crime and its prevention, the per- 
sonality and treatment of the criminal, prison 
reform, punishments, probstion, reformaiion, 
and juvenile delinquency. Ii is divided into 
three Parts, the first dealing with sosiety, the 
State, the Law, the individual and personality 
of the criminal, and the second with the 
problems of erime, its causes and prevention, 
and the problems of punishmént and prison 
reform. The third Part deals with juvenile 
delinquency. 

2. The introduction shows how criminclogy 
involves a study of the relevant principlas of 
all the gosial services in so faz as they have & 
bearing on the problems of crime, the per. 
sonality of the criminal, and the methods of 
treatment and prevention. There are twelve 
other chapters the text matter of each of 
which is neatly summed up in a concloding 
paragraph. The necessity of. adjusting the 
individual to the community is emphasised, 
as well as the fact that the State is not a mere 
police force but it should be concerned with 
the creation of an environment unfavouzable 
to crime. Bad laws creste conflict and crime, 
and the.criminal, who is in a senes a defective, 
requires individualised treatment. Discussing 
the causes of crime, the author shows how 
education, the practice of the rules of genetics, 
and social security, are good preventives. His 
new remedy of indeterminate comou'sory 
education is fully explained. and in dealing 
with the theories of punishment, the tkeory 
of compensation is emphasised. The devalop. 
ment of the prison system is traced, and it is 
explained how important it is to. handle 
criminality in its early stages. Legislation 
for the prevention of juvenile delinquency 
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and Children’s Homes and schoola are the 
3ubject of the last few chapters. 

8. In the gecond edition of this work the 
author included the latest changes in methods 
of penal reform and treatment of offenders, 
The latest theories of abnormal psychology 
wore studied and the relevant passages amend. 
ed as a result. The salient. features of tho 
various Children Acts- were explained with 
constructive suggestions for the improvement 
of legislation relating to juveniles, The pre. 
sent edition has also been thoroughly revised 
in the light of the latest developments in the 
field of criminology, and a new chapter has 
been added on War Crimes and their preven. 
tion. Infra.red and ultra-violet methods of 
photography in the detection and investigation 
of crime have also been explainad. 


4, The author shows that the Oriminal is 
an antisocial and maladjusted being: who needs 
cure, help, and rehabilization. The psychology 
of the criminal is as importané as the sociolo- 
gical and -legal problems atiached to the 
reduction of crime. There hes to be good co. 
operation between judges and lawyers, police 
officers and probation officers, and psychis. 
trists and case students. 


6. In the Appendix is a statement of the 
study of actual cases tracing the factors in the 
causation of crime, From: an sxamination of 
over 607 éases of homicide. it was found that 
73.72 por cent. of the cases showed unpreme. 
ditated attacks while only 26,28 per cent. 
showed deliberate assaults. The select biblio- 
graphy should help the research scholar in 
choosing materials for his thesis, and the 
index to this comparative study of the entire 
field of criminology is quite exhaustive. 


R.S.S. 


SWEET & MAXWELL’S FAMILY. 
LAW STATUTES, 1970. Edited by 
Sweet and Maxwell’s legal ditorial 
staff. Advisory Editor: Clive M. Stone 
(in India: N. M. Tripathi Private Ltd., 
Bombay 2). Pp. viii & 564. Price, £2.10s. 
net, 


The present volume of seventyfive English 
statutes is a collection of the leading Acta 
relevant to the subject of family law, giving 
the texts of the statutes, showing amendmenta 
or repeals, upto lst July 1970. The sontentg 
range from the Wills Act, 1837 to the Matri. 
monial Proceedings and Property Act, 1970, 
the Law Reform (Miscellansous Provisions) 
Act, 1970, and the Administration of Justice 
Act, 1970, the first two Acts of 19'70 dealing 
with divorce Jaw. Also includsd are various 
statutes starting with the Custody of Infanta 
Act: 1873 covering guardianship and mainten- 
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ance of infants, and other statutes which cover 
wills and succession, education’ of children, 
their criminal liability, legitimasy and adop- 
tion, and many. of these Acts came into 
operation on 1st January 1971, 

2. The Matrimonial Proceedings and Pro. 
perty Act 1970 -mekes fresh provision for 
empowering the court in matrimonial proceed. 
ings to order either spouse: to make financial 
provision for, or fransfer property to, the 
other spouse or child of a family, to make 
orders for the variation of ante-nuptial and 
prenuptial settlements and for the custody 
and education of children.. It abolishes the 
right to claim restitution of conjugal rights 
and declares what interest in property is 
acquired by ® spouse who contributes to its 
improvement, and makes provision as to a 
spouse's right to occupation in certain cased, 
And it amends the law about the property of 
a person whose marriage is the subject of a 
decree of judicial separation dying intestate. 


3. The Law Reforms (Miscellaneous Provi- 
gions} Act 1970, on the other hand, sbolishes 
aations for breach of promise of marriage and 
makes provision with respect to the property 
of, or gifts between, persons who have been 
engaged to marry. It abolishes the right of a 
husband to claim damages for adultery with 
his wife, and all actions for the enticement or 
harbouring of a spouse, and it makes pro- 
vision for the maintenance of survivors of 
void marriages. By the Administration of 
Justice Act 1970, the Probate, Divorce and 
Admiralty Division of the High Court is 
renamed the Family Division, and the Princi- 
pal probate registry is renamed the principal 
registry of the Family Division, All causes 
and matters involving the exercise of the 
High Court’s jurisdiction in proceedings speci- 
fied in the Act axe to be assigned to tha 
Family Division. , 

A., The publishers have-omitted, as not being 
of sufficiently general interest, the Royal 
Marriages Act, 1772 and all Acts dealing with 
forsigners’ marriages or marriages abroad, as 
well as procedural Acts and those covering 
nationality and cifizenship, Here we have all 
the basia statutory material which would be 
needed by a student for professional or univer- 
sity examinations on divorce and family law. 
It is also a valuable reference book for practi. 
tioners, magistrates, and probation officers, 
The index at the end is usefal. S.S: 
LAND LAW, (Concise College Texts). 

By E. Swinfen Green, Bar-at-Law. & 

N, Henderson, B. A., Sr. Lecturer of 

the College of law; 2nd Edition, 1970, 


Sweet & Maxwell, London (In India: 

N. M. Tripathi Private Ltd., Bombay 2), 

Pp. xiv & 208, Price, 81.4s; net. 

The Jew of land, or real property, is con. 
cerned with the rights, interests and obliga. 


tions which can exist over land and buildings, ` 


LLR 


and how they are created, enforced, assigned ` 


and extinguished. It is highly complex be. 
cause land lends itself to the creation of e 


diversity of concurrent and consecutive inte. - 


rests, Land bes virtually been the sole form 
of wealth since the Norman conquest, and lend 
laws in England acquired a rigidity and for. 
malism unsuitable to a changing social and 
economic structure and, although the def. 
Giencies of the common law have to some 
extent been made good, the result was more 
often to complicate it than to simplify it, 
Sweeping changes wera finally introduced by 
the 1925 property legislation. The publication 
before us considers the effects of this legisla. 
tion gs well as of ihe Law of Property Acts; 
1922 and 1925, the Settled Land Act, 1925, 
and the Land Cherges Act, 1925, 

2. In the second edition of this practical, 
introductory outline’ of the land law in 
England, including the Jaw of wills and intes. 
tacy, many small changes have been made to 
bring the text upto date, the Rent Acta of 
1965 and 1968 having necessitated the sub. 
stantial re-writing of the section on Seourity 
of Tenure; some topics have been more fully 
discussed and a new chapter on contracts has 
been added. As in the first edition, care hag 
been taken to give oxamples where: the mean. 
ing might not be clear and technical terms 
are explained as they are used. = 

8. The publication deals with the classifica. 
tion of property, words of limitation, the con. 
tribution of equity, reduction in the number 
of legal estates, the fee simple, the fee tail, 
the life estate, and the leasehold. It covers 
contractis for the disposition of land, settle- 
ments, co.cwnership, the perpetuities and accu. 
mulations rulas, easements, rent charges, cove. 
nants and mortgages. Ifconcludes with chaptera 
on limitation, regis iration, devolution on death, 
wills and intestacy. 

4%. The book should meet the needs of 
students who are studying Jaw as part ofa 
wider syllabus, It will be useful as an intro. 
duetory book to those who require a more 
Getailed knowledge of the subject; studying a 
shor work before preceeding to a more com. 
prehensive eccount is always an advantage, It 
should also be useful to others in revising the 
pubject, eg. in preparation for the study of 
conveyancing, f 

5. A table of cases, a table of statutes, and 
index, are useful adjuncts, 


R Bs 
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DIVORCE UNDER THE HINDU MARRIAGE ACT — A CONFLICT 
f OF PRINCIPLES 


( By Justice V. 8. DESHPANDE, M. å», LUM. (Nagpur), LL.M. (Stanford); Judge, 
Delki High Court.) 


The Hindu conception of marriage was and 
has been ore of sacrament even though cus- 
tomary divorce has been ubiquitous except in 
the higher castes. In England, however, the 
doctrine of marriege being a sacrament was 
disclaimed at the Reformation though the ilea 
of marriage being a divine institution in its 
general origin was still retained. Divorce in 
English law came to be granted on the ground 
of a matrimonial offence committed by one 
perty to the marriage which gave a right to 
the innocent party to apply for a divo-ce. 
The basis of divorce, therefore, was the wrong 
committed by the guilty party and the rizht 
to apply for divorce was, therefore, available 
only to the innocent party. The grounds of 
divorce in the various Metrimonial Carses 
Acts were, therefore, based cn the wrong or 
fault or a matrimonial offense committed by 
the guilty party. At the same time, the con- 
duct of the petitioner or a wrong commilted 
by the petitioner constituted a bar to the 
grant of relief at the instance of the peti- 
tioner. The provisions of Part III of the 
Indian Divorce Act, 1869, giving the right to 
apply for divorce to the aggrieved party slso 
gave the discretion to the Court to dismiss 
the petition for the conduct or fault of the 
petitioner. When divorce was first introdrced 
in Hindu law by the Hindu Marriage Act, 
1955, the right to divorce was, in consonance 
with the background of the English law and 
the Indian Divorce Act, 1869, based on the 
fault or wrong committed by one party giving 
the right to apply for divorce only to the 
innocen$ party. This was the scheme of S. 13 of 
the Act prior to its amendmant in 1964. The 
diseretion to refuse the relief of divorce on 
the ground of any wrong committed by the 
petitioner or in view of the conduct of the 
petitioner was given to the Court by S. 23. 
The scheme of Ss. 13 and 23 was thus clsaz. 
It was for the petitioner io make outa case 
for the relief of divoras under 8. 13 by pro- 
ving that the respondent has been guilty of 
one of the grounds stipulated therein. Bec- 
tion 23 had an overriding effect. For, the 
disoreticn was exercised by the Court “if the 
Court ig satisfied that (a) any of the grounds 
for granting relief exists,” etc. It is, therefore, 
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only after the petitioner succeeds in making 
out a case for the grant of relief of divorce 
that the question of the Court refusing the 
relief on the ground of the conduct or fault of 
the petitioner under 5. 23 could arise. There 
was, therefore, a differance between (a) the 
dismissal of a petition for divorce on the 
ground that the petitioner has not proved the 
existence of any of the grounds enumerated 
in S. 13, and (b) the dismissal of such & peti- 
tion under §. 23 on the ground of the conduct 
or fault of the petitioner even though in the 
absence of such conduct or faalt, the petitioner 
would have been entitled to a decree for 
divorce under Ñ. 13, i 


2. From this principle of divorce based on 
the theory of fault or wrong or a matrimonial 
offence of the guilty party, two departures 
were later made in India, namely, (a) divorce 
by mutual consent was for the first time made 
available by the Special Marriage Act, 1954, 
to persons whose marriages were registered 
under that Act: No question, therefore, arose 
of either party being guilty or innocent at 
all; and (b) divorce was msde available 
simply on the ground of the breakdown of the 
marriage to either party by the amendment 
of S. 13 of the Act made by the Hindu 
Marriage (Amendment) Act, 1964 (Act.44 of 
1964). These changes in law were the result 
of a considerable ferment of opinion about 
the reform of the divorce law which took 
place particularly in England. That the 
ground of divorce cannot be confined only to 
the fault of the guilty party but must recog. 
nize the breakdown of marriage even if such 
breakdown was due to the fault of a party 
was an idea underlying the various Bills 
introduced in Parliament by Mrs. Eirene 
White (1951), Mr. Abse (1963), Mr. Parker 
(1985) and ultimately the Divorce Reform 
Bill which became an Act in 1969. The Royal 
Commission on Marriage and Divorce who 
reported in March 1956 were of the unanim. 
ous view that the mere option of either spouse 
should not be made a ground for divorce, 
But the Commission were divided on the mora 
important issue of the principle underlying 
the Bill introduced by Mre. White, namely, 
the doctrine of breakdown of marriage. The 
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Chairman Lord Morton followed by eight 
members of the Commission was opposed to 
this doctrine. They admitted that marriage 
failures wers not always due to the fault of a 
party and that there was "an element of arti. 
ficiality ....in the doctrine of the matrimo- 
nial offence and the consequential emphasis on 
legal guilt or innocence.” But they were not 
prepared to hold that the frustration of a 
marriage may be a misfortune for which 
neither party is to blame. They opposed the 
“belief that there was a wholly blameless 
way of terminating ‘a marriage” and insisted 
that “it is not the function of the law to pro- 
vide such a means of release ; its proper func- 
tion is to give relief where a wrong bas 
been done.” 


3. Nine other members of the Commission 
while agreeing that ‘‘the present law based on 
the doctrine of the matrimonial offence should 
be retained” were in favour of introducing 
“to a limited extent the doctrine of the break- 
down of marriage.” No member of the Com. 
mission favoured the idsa that a party against 
whom a separation dearee or order has been 
made (as distinguished) from the one who had 
obtained a decree or order should be able, 
after three years, to have it converted into 2 
divorce. But the nine members favouring the 
introduction of the doctrine of breakdown 
of marriage to a limited extent did not want 
the existence of a separation decree or order 
to be s bar to its application. 


4 The nineteenth member of the Commis. 
sion, Lord Walker proposed to abolish the 
dostrine of matrimonial ‘offence altogether, 
He algo rejected the divorce by consent. He 
recommended that “dissolution on breakdown” 
should be “the sole mode of ending the 
marriage tie” and this “at the option of either 
party.” Lord Walker drew s sharp distinction 
between e divorce by consent and a divorce 
by breakdown in the following words : 

“A marriage cannot fairly be said to have 
broken down beyond hope of reconciliation 
merely because the parties had consented to 
ead separate lives in the past and intended 
to do so in future: for consent ‘‘may be with- 
drawn and intention may change. What does 
preclude hope of reconciliation is rather the 
character of the acts done by the parties res- 
pectively and of the events affecting their 
lives.” 


A Committee appointed by the Archbishop of 
Canterbury adopted the proposal of Lord 
Walker and his reasoning, The report of 
this Committee is.published under the title 
“Putting Asunder”. Sir Jocelyn Simon, Pre. 
sident of the Court of Probate, went further 
and recommended grant of divorce by consent 


where there are no dependent children. The 
last proposal in 1966 was the report of the 
Law QOommizsioners under the name of the 
“Reform of the Grounds of Divorce.” They 
proposed three alternatives for divorce, 
namely :— 

(1) breakdown without inquesi, that is, 
breakdown of marriage evidenced by period 
six months’ separation ; 

(2) divores by consent; and 

(3) divorce on the ground of separation 

which should apply with a difference both to 
divorce by consent and divorce without con. 
sent. The difference would be in the length 
of the prescribed period of separation. This 
would be two years where the parties con- 
sented and five or seven years where they 
did not. 
In view of the above discussion it was inevit- 
able that the breakdown of marriage, though. 
to a limited extent, should have motivated 
the amendment of section 13 in 1964, 

5. Prior tc the amendment in 1964, clauses 
(viii) and (ix) of section 13 (1) of the Hindu. 
Marriage Act, 1955 read : 

*© 13 (1) Any marriage solemnised, whether 
before or after the commencement of this Act, 
may, on a petition presented by either the 
husband or the wife, be dissolved by a decree 
of divorce on the ground that the other party 

* * x x * * 


(viii) has not resumed co-habitation for a 
space of two years or upwards after the pags. 
ing of a decree for judicial separation against. 
that party ; or ` 

(ix) has failed to comply with a decree for 
restitution oi conjugal rights for a period of 
two years or upwards after the passing of 
the decree.” 

After the amendment in 1964, the new sub. 
section (1A):which was substituted by the 
amendment in place of the old clauses (viii) 
and (ix) reads :— 

(1A) Hither party to a marrisge whether 
solemnized bafore or after the commencement 
ofthis Act, may also present a petition for 
the dissolution of the marriage by a decree of 
divoree on the ground 

(i) that there has been no resumption of 
co-habitation as between the parties to the. 
marriage for a period of two years or upwards. 
after the passing of a decree for judicial sepa- 
ration in a proceeding to which they were 
parties; or 

(ii) that there has been no restitution of 
conjugal rights as between the: parties to the 
marriage for a period of two years or up- 
wards after the passing of a decree for resti- 
tution of conjugal rights in a proceeding to 
which they were parties,” 


cc 


6. The scheme of section 13 prior to the 
amendment was that the right to apply for 
divorce was given only to the innocent party 
who had to prove the commission of a wrong 
by the respondent to obtain the divorces. In 
keeping with this scheme the pre-amenc¢ment 
clauses (viii) and (ix) of sub-section (1) cf sec. 
tion 13 provided that it is only the party in 
whose favour a decree for judicial separation 


. or restitution of conjugal rights had been 


passed who could apply for divorce on the 
grounds that the other party had not reaumed 
co-habitation for a period of two yeazs or 
upwards after the passing cf & decree for judi. 
cial separation or had failed to comply ¥ith a 
decree for restitution of conjugal rights for a 
period of two years or upwards after passing 
of a deeree. The Amending Act of 1964 made 
a sharp distinction between this original 
echeme which .was confinsd to the first seven 
elauseg of sub.section (1) of section 13 ag they 
existed prior to the amendment and the new 
sub.section (1A) which was substituted ty the 
amendment in place of the old clauses (viii) 
and (ix). After the amendment, therefore, only 
sub-section (1) of section 13 continued to be 
based on the fault theory. Sub-section (1A) of 
section 13 was based on the new breakdown 
theory. For, it gave the right to appl7 for 
divorce to either party fo a marriage om the 
ground that there has been no resumption of 
co-habitation between the parties for two years 
or more after the passing of s decreas for 
judicial separation or there has been no restitu. 
tion of conjugal rights between the parties for 
a period of two years or upwards after the 
parsing of a decree for restitution of conjugal 
rights. The changes made. by the amencment 
wera a follows: 

(1) Prior to the amendment, the right to 
apply for divorce was given only to the in- 
nocent party. After the amendment the right 
has been given to either party. 


(2) Prior to the amendment, the party 
against whom a decree for judicial separation 
or for restitution of conjugal rights had been 


_ passed was held to be in the wrong if stch a 


party did not resume co-habitation or did not 
comply with a decree for restitution of con- 
jugal rights for two years or more after the 
passing of these decrees. It is this wrong which 
gave the cause of action to the party in whose 
favour these decrees were passed. But after the 
amendment, the difference between the parties 
in whose favour the decrees were passed and 
against whom the decrees were passed hat been 
eliminated. The mere fact that after the pas- 
sing of these decrees, co-habitation has not 
been resumed or the restitution of conjugal 
rights has not come about is regarded as 
sufficient fo give either cf the parties a right 
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to apply for divorce.. This is the new way of 
looking at the phenomenon of'‘the judicial 
separation between the parties and the non- 
restitution of conjugal rights between them. 
This phenomenon by itself is regarded as s 
breakdown of the marriage necessitating the 
grant of divorce irrespective of the question 
by whose fault the breakdcwn of the marriage 
has resulted. 

T. The question whether a marriage has 
broken down may be considered in two ways:— 

(1) as in section 2 of the Divorce Reform 
Act, 1969 by the proof of facts, some of which ` 
consisted of the matrimonial offences com- 
mitted by one of the parties kut all of which 
showed that both co-habitation and reconcilia- 
tion were not possible; 

and (2). substituting decrees of judicial sepa- 
ration and restitution of conjugal rights to 
dispense with proof of facts, as in B. 13 (1A) 
of the Hindu Marriage Act. 
The former method was adopted by the 


.Divorce Reform Act, 1969 and the latter 
“method by Act 44.0f 1964 amending section 13 


of the Hindu Marriage Act, 1955. It is to be - 


‘noted, however that the very fact that decrees 


for judicial’ separation and restitution of con. 
jugal rights had been passed presupposes that 
the various facts some of them showing that 
one of the parties was at fault and all of them 
showing that neither co-habitation nor recon. 
ciliation was possible had already been proved 
in the proceedings leading to these decrees, 
The principle of the breakdown of marriage 
has thus been introduced by both these enact. 


ments only in one particular manner, or put. 


ting it differently, to a limited extent. The 
cohabitation, and reconciliation have become 
impossible not because the parties had con- 
sented to lead separate lives but because of the 
character of the acts done by the parties and 
the events which affected the lives of the 
parties. The distinction drawn by Lord Walker 
between divorce by consent and divorce for 


-breakdown is relevant to understand precisely 


the principle underlying these enactments. . 
The inquiry into the conduct af the parties is 
eliminated only in’ the sense that the decrees 
for judicial separation and restitution of con. 
jugal rights have been accepted as the results 
of those inquiries in the amended sub.s. (1A) 
of S. 13. But it is not the theory of the amend. 


ment that the conduct of the parties leading 


to the breakdown of merriage was not rele- 
vant at all. On the contrary, such conduct 
was very much relevant. In section 2 of the 
Divorce Reform Act, 1969 such conduct has 
to be proved while in sub-section (1-A) of 
section 13 of the Hindu Marriage Act, 1955 
such conduct is regarded as proved by the . 
decrees.. 
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8. It is in this background that the amended 
section 13 (1A) of the Hindu Marriage Act, 
1955 has to be construed. 


9. On a plain ‘reading it is clear that the 
very object of the amendment was to enable 
` either of the parties to the decrees to apply 

‘for divorce, This was a deliberate departure 
from the law prior to the amendment which 
barred the parties against whom ihe decrees 
were passed from making such an application. 
{Tt is only in this sense that the guilt or the 
` wrong of the party against whom the decrees 
had bean passed was not allowed to act as s 
bar to the making of the application. But 
tais did not mean that the judgment debtors 
against whom the decrees were passed. were 


in fact regarded as blameless as the decree- 


holders in whose favour the decrees were 
. pasid. Sub.gection (1A) does not differ from 


sub-section (1) of section 13 in one fundamental - 


respect. Both these provisions merely eneble 
applications for divorce to be made. Thay da 
not say that Courts shall grant divorée on 
- such applications. Théy only enable the appli- 
cations to be made on the grounds stated in 
these provisions. Neither sub-section (1) nor 
` gub-section (1A) of section 13 is, therefore, 
a complete code in itself for the grant of 
_ divorce, The other provisions of the Act have 
to be read along with them. The provision 
with which we are concerned is section 23, 
There can be no'controversy that section 23 
had to be read with section 13 as the latter 
stood prior to the amendment of 1964. For, 
the Act has to be read as a whole. Can it be 
gahl that sub-section (1A) of section 13 over- 
rides section 23? It is true that sub-sec. 
tion (1A) of ‘section 13 was enacted in 1964 
while section 23 was enacted in 1955. If, 
therefore, sub-section (1A) of section 13° is 
‘ inconsistent with section 23, one argument 
can be that the subsequently enacted part of 
the Act would prevail against the previously 
enacted part of it But this rule is subject to 
context to the contrary. While section 13 is 
. concerned with enumerating the grounds for 
Givorce, section 23 is of a general nature, It 
opens with the words “in any proceeding 
under this Act.” It, thersfore, applies to every 


proceeding under the Act. It could not, here- - 


fore, be overridden by sub.section (1A) of 
‘section 13 which applies to the divorce pro- 
ceeding. Section 23 (1) (a) further says that 
‘it the Court is satisfied that any of the 
grounds for granting relief exists.’ This 
means that section 23 (1) (a) applies only 
after the Court ig satisfied that the petitioner 
is entitled to relief on one of the grounds 
enumerated in section 13. This applies not 
. -anly to the grounds enumerated in sub-sec. 
tion (1) but also to the grounds enumerated 


in sub.section (1A) of section 13. Section 23 
has, therefore, to ba read with sub-section (1A) 
of section 13, What is the result -of reading 
these provisions of law together ? 


46. On this question there bas been a con- 
flict of judicial decisions. On the one hand is 
the view impliedly based on the fault theory 
that persons against whom decrees for judicial 
separation or restitution of conjugal rights 
have been passed are precluded from taking 
advantage of sub-section (1A) of section 13 
unless some other factors or altered circum- 
stances have intervened and placed the whole 
affair in quite a different light from that in 
which the original proceedings were viewed. 
Similar changes can happen between parties 
who are separated by a decree for judicial 
separation. Even a judgment-debtor subject to 
such a decree may later become interested to 
regularize unions to give illegitimate children 
some future and otherwise to achieve certain 
ends quite different from those which were in 
contemplation when the decree was passed 
against him. Under section 23, the Court 
would have tc use its discretion and to see 


` whether a judgment-debtor is able to make ag 


good a case for divorce as would have been 
made by the decree-holder if instead of the 
latter the former applies under sub-section (1A) 
of section 13 for divorce. Laxmibai Laxmi- 
chand Shah v. Laxmichand Ravji Shah A I R 
1968 Bom 332, Chaman Lal Chuni Lal v. 
Smt. Mohinder Devi AIR 1968 Punj and Har 
287, M. Someshwara v. Leellavathi AIR 1988 
Mys 274, and B. B. Syal v. Smt. Ram Syal 
AIR 1968 Punj and Har 489. 


- 44, The other view implicitly based on the 
breakdown of marriage theory is thet no 
inquiry into the conduct of a judgment.debtor 
who applies for divorce under sub-section (1) 
of section 13 can be made because the very 
purpose of the amendment was to enable such 
a judgment.debtor to apply despite the fact 
that be was the guilty party: and the decree 
had been passed against him expressly on the 
ground of his fault. If his conduct were to 
disentitle him to make such an application, 
then the purpose of the amendment would be 
defeated. Smt. Ram Kali v. Gopal Dass, 1968 
Delhi L T 503 and Ram Kali v. Gopal Dass 
L. P. A. No, 101 of 1967, D/- 13-1-1911 
(Delhi) (FB). 


42,-It appears to me that the apparent con- 
flict in these two sets of judicial decisions is 
capable of reconciliation in the following 
manner: Firstly, it must be understood that 
the theory underlying sub-section (1A) of sec- 
tion 13 is the breakdown of marriage but only 
to a limited extent. Therefore, on the ons 
hand, an inquiry into the conduct of the judg- 
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ment-debtor petitioner is dispensed with m so 
far as such conduct relates io a period prior to 
the passing of the decree. It is well-kuown 
that the proceedings in a suit or s petition 
terminate in the decree.and the effect of these 
proceedings is to be seen only as reflectad in 
the decree. The decree waa either for judicial 


` separation or for restitution of conjugal rights. 


It wag executable only at the instance of the 
decree.holder but not at the instance of the 
judgment.debior. To that sxient, the merits 
of the contentions of the parties are reflacted 
in the decres. But the effect of the amendment 
was that an application for divorce could be 
made by sither ihe judgmant.debtor ar the 
deeree-holder. Thess two parties are, therefore, 
placed on the same footing as far as the making 
of the applisation is concerned. If the Legisla- 
ture had intended that the conduct of the 
judgment-debtor should again be considered in 
granting or refusing his application unde sub- 
section (1A) of section 13, then the Legislature 
would not have placed the judgment.debtor on 
the same footing as it placed the decree.bolder 
in making such an applicition. If the Court 
were to take into consideration the conduct of 
the judgment.debtor prior to the passing of 
the decree, then to that extent, the Court 
would be holding that the right of the judg- 
ment.debtor to make the application -s not 
equal to the right of the decree-holder to make 
such an application. Such a holding world be 
contrary to the plain wording of section 12 (1A) 
which does not make any distinction be! ween 
these two parties a3 to the making cf the 
application. 


48. Of course only such conduct oi the 
decree-holder or the judgment-debtor peti- 
tioner would become irrelevant in consicering 
his application under sub-section (1A) cf sec. 
tion 13 as had been already considered in the 
making of the decree against him. But other 
conduct which had not been so considered in 
the proceedings leading to the decree would 
not be precluded from consideration. Far, the 
argument that the judgment.debtor ard the 
decree-holder are placed on the same footing 


` pander sub-section (1A) would not be available 


to rule out the consideration of such conduct 
as it was never the subject-matter of considera- 
tion in the proceeding leading to the deaxee. 


4%. For the same reason, the conduct af the 
decree-holder after the passing of the decree 
would also have to be taken into considera- 
ticn. For, the equation of the judgment-debtor 
and the decree.holder for making the applica- 
tion has no bearing on the conduct of sither 
party whether the judgment-debtor oz the 
decree-holder after the decree is passed. By 
reading section 23 with sub-section (1A) of 


section 13, therefore, the following proposi- 
tions emerge -— 


(1) Under section 23 all conduct of both 
the husband and the wife has to be considered 
by. the Court as would have @ bearing on the 
exercise of the discretion by the Court in 
granting the relief of divorce. For, the nature ` 
of the jurisdiction of a divorce Court is not 
merely to decide a dispute between the parties 
but also to investigate not only the “facts in 
Court” but also the “facts of life” between the 
parties. This is why under sub.section (1) ‘of 
section 23 the Court bas to satisfy itself that 
the petitioner is not in any way taking advan- 
tage of his or her own wrong or disability for 
the purpose of such relief and that the peti- 
tioner is not guilty of various other things 
which may also operate as a bar to the relief. 
This is also the reason why under sub gec- 
tion (2) of section 23, the Court has to try to 
bring about reconciliation between the parties. 


(2) The specific and limited effect of sult 
s. (1A) of 8. 13 is to preclude the Court from 
taking into account that portion of the con. 
duct of the parties which has already been 
considered by the Court in the proceedings: 
leading to the decrees for judicial separation 
and restitution of conjugal rights. The inten- 
tion of the Legislature in giving both the 
judgment-debtor and the decree.holder the 
right to make ‘an application for divorce was 
to eliminate the consideration of such conduct, 


(3) All other conduct of the parties not 
considered in the proceedings leading to the 
decrees and in particular tha conduct of the 
parties subsequent fo the decrees has very 
much to be considered by the Court under 
section 23 of the Act. Instancas of such subse- 
quent conduct or of conduct not considered in 
the proceedings leading to the decrees would 
be :— j 

(i) failure 'of the husband to provide for the 
maintenance of the wife; 


(ii) when one of the spouses attempted to 
come and live with the other spouse and the. 
latter spouse defeated such an attempt after 
thea-passing of the decree, the Court would 
have to consider under section 23 whether in 
such circumstances it could be said that there 
has beenino resumption of co-habitation or no 
restitution of conjugal rights as between the 
parties. The Court may come to the conclu. 
sion that the spouse who prevented the other 
spouse from co-habitation and restitution of 
conjugal rights was taking advantage of his or 
her own wrong in pleading that there hag 
been no resumption of co-habitation or no 
restitution of conjugal righis for over two 
years- He or she could not be allowed to take 
such a stand in view of his or her conduct. 
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45. This conclusion accords with the re- 
conciliation of the conflicting principles of 
fault and the breakdown of marriage ag an 
alternative basis for divorce. In the Divorce 
Reform Act, 1969 as also in sub section (1A) 
of section 13 of the Hindu Marriage Act, 1955, 
while the breakdown of marriage has been 
made the principal ground for divorce, the 
inquiry into the conduct of the parties leading 
to such breakdown has not been made al. 
together irrelevant. Further, the inquiry into 
such conduct of the petitioners as would have 
s direct bearing on the grant of the ralief of 
divorce has always besn made by the Courts. 
Such inquiry hag not been made irrelevant 
by sections 1 and 2 of the Divoree Reform 
Act, 1969 and by sub-section (1A) of section 
13 of the Hindu Marriage Act, 1955. On the 
_otaer hand, section 4 of the former Act and 
section 23 of the latter Act have expressly 
enjoined on the Courts to make inquiry into 
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the relevant sonduct of the parties before 
exercising the discretion to grant the relief of 
divorce. Even in Australia, the same recon- 
ciliation between tha breakdown of a marriage 
forming the main besis of divorce and the 
conduct of parties being taken into eccount 
in exercising the discretion to grant relief is 
found to have been made in the Matrimonial 
Causes. Act, 1959. Sections 28(m) and 36 
provide for dissolution of marriage by divorce 
on proof of circumstances showing the irre. 
parable breakdown of a marriage. But section 
37 gives the power to the Court to exercise 
its discretion to refuse divorce if it is satisfied 
that by reason of ths conduct of the petitioner 
“whether before or after the separation com- 
mencad or for any other reascn, it would, in the 
particular circumstances of the cage, be harsh 
and repressive to the! respondent or contrary 
to public interest, to grant a decres on that 
ground on the petition of the petitioner’. 
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THE LAW OF INTERNATIONAL 
TRADE (Nutshell Series), By Gloria 
Hooper, B.A., 1970. Sweet & Maxwell, 
London (In India: N. M. Tripathi 
Private Ltd, Bombay-2}. Pp. ix & 68. 
Price 12s.60p. 


The present ‘Nutshell’ provides readers with 
a brief outline of the considerations involved 
in international trade transactions. In com. 
pressing a large mass of detail certain subjects 
have had to be omitted and others treated by 
cross reference only, mostly to other ‘Nut. 
shells’, and perhaps inevitably only the 
English side of transactions is deelt with. 

2. Every international trade transaction 
invariably involves the manufacturer, the 
export and import merchant, the banker, the 
insurer and the carrier, and embraces several 
lagal and political systems and languages, so 
that some form of simplification and standardi- 
sation has been found desirable. International 
agreement has attempted to create uniform 
rules to be incorporated into national legis. 
lation, and institutions like UNECE {United 
Nations Economic Commission for Europe) 
issue standard contract forms for use in inter. 
national sales. 

3. The establishment of UNICITRAL (United 
Nations Commission on International Trade 
Law), which is an. important stage in the 
evolution of international law and codification 
and unification in the field of international 
trade, is a development of particular interest 
to lawyers. The Commission is considering 
the international sale of goods, international 


payments, and commercial arbitration, and 
has compiled a register of organisations in the 
field together with details of their activities, 
and a register of texts showing relevant inter- 
national instruments and related documents, 
both of them baing under constant revision by 
the legal division of the Secretariat of the 
United Nations. 


4%. Besides, the International Chamber of 
Commerce (ICC) has published Incoterms for 
the interpretation of terms to be incorporated 
into contracts, the Uniform Custome and 
Practice for Documentary Credits for use by 
bankers throughout the world, and the Rules 
of Conciliation and Arbitration, being the 
rules of the ICC's Court of International 
Arbitration. 


5. An export contract is a contract for the 
sale of goods as defined by the English Sale 
of Goods Act, 1893, as extended by the First 
Schedule to tha Uniform Laws on Interna- 
tional Sales Act, 1967 (not yet operative), 
and the ‘Nutshell’? deals mainly with those 
parts of a irensaction which are peculiarly 
affected by the customs and practices of inter- 
national trade. The clause incorporating the 
payment provisions will normally specify the 
time, mode, place, and currency of payment, 
always subject to current exchange control 
restrictions. The settlement of disputes is by 
atbitration or logal action. Commercial travel. 
lers, branch offices abroad, subsidiary som. 
panies abroad, and joint export organisations 
are forms of representation abroad. 


a 
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6. The ech deals with trade terms, 
rights of unpaid seller against goods, frustra- 
tion and force majeure, and the law appli- 
cable, It considers exclusiva gale agreemants, 
export via agents, investment abroad, docu- 
mentation and invoices, carriage of goods, and 
‘Government controls. It contains a tabla of 
cases, table of statutes, and index. 

7. Although the ‘Nutshell’ is useful sa an 
aide memoire for last-minuie revision before 
Bar examinations, major text.books, like “The 
Export Trade’ by Clive Schmitthoff, ara in- 
dispensable. As adviser to the United Nations, 
Schmitthoff helped to prepare the report 


“which led to the creation of UNICITRAL. 


R.S S. 


PUBLIC INTERNATIONAL LAW. By- 


D. J. Latham. Brown, M.A., LL.B. 
(Cantab), Sr. Lecturer, in Law, Leeds 
University. 1970. Sweet & Maxwell, 
London (in India: N. M. Tripathi Pri- 
vate Ltd., Bombay). Pp. XXX & 295. 
Price, Not stated. ' 


What is public international law anc how 
has it come about? How does it work and 
what are its limitations? What may or may 
not be expected of it? The. work befcre us 
attempts to give us the answers. In a general 
‘way, public international’ law, or the law of 
nations, ig a body of rrles and prinziples 
which States consider legally binding on fhem- 
According to the author, international law is 
a body of principles and rules embodying 
general and particular commitments, binding 
in honour, which are formulated by States 
and their agents to deal with certain aspects 
of their external relationships...... “Interna. 
tional commitments are a species of guasi- 
Jaw, on the verge of true law, properly treat- 
ed as a branch of jurisprudence.” 


2. After a brief historical introduction, the 
author discusses types of States, incidence of 
international commitments, evolving ixstitu. 
tions and controls, transactions and responsi. 
bility, the problems of nationality and the 
rights of peoples and persons. He considers 


the dignity and. equality of States, intsrven- . 


tion in war and peace, force and obligation, 
disputed titles, dependent rights, and misuse 
of territory. The topics of relationships of 
States and people, asylum, treatment of aliena, 
the governing principles of recogaiticn, the 
concept of non-interventicn, and membarship 


` of organisations, are covered. 


3. International law is less officien} than 
internal Jaw: in that there are many areas of 
State activity, e. g., nationality, armaments, 
immigration, and fiscal and trade pelicies, 
where the law does notreach. An irterna. 
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tional court can exercise jurisdiction only 
where the State has consented to that juris- 
diction. Although taking pracedence over 
municipal law. it is closely related to the 
‘internal law of the States, for it is in the 
municipal courts that a larga part of inter- 
national law is enforced. 


3%, The main sources of international law 
are treaties, custom, and the general princi-- 
ples of law recognised by civilised Govern. 
ments. Institutions such as the League of 
Nations, the United Nations, the Court of 
Justice of the European Communities like the 
European Coal and Steel Community and the 
European Economic Community, the Huro. 
pean Court of Justice of the Council of 
Europe, and the World Court or the Hague 
International Court of Justice are implementa 
by which the law of nations can be made 
more effective. The International Court of 
Justice applies international conventions esta- 
blishing rules expressly recognised by the 
consenting parties, international custom as 
evidence of a general practice, judicial deci- 
sions, and teachings of highly qualified publi. 
cists. Where the “general principles of law 
recognised by civilised nations” is applied 
there could really be no lacuna to make a 
dispute non-justiciable. Ths reference -to judi. 
cial decisions ‘as subsidiary means for deter. 
mining rules of law’ enables the Court to 
utitise the advantage of its cwn permanence 
by looking to previous decisions. 


5. The aim of the present author has been 
to get hold of principles and tc seek out work- 
ing doctrine from the practice of States re. 
vealed by the conduct of their agents. The 
work is provided with a table of cases and 
incidents, table of drafts, resolutions, deslara. 
tions, and conventions, and British legislation, 
and should well repay the serious student's 
efforts to understand the subject. R.S.S. 
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EUROPEAN BUSINESS LAW. By 
G. A. Zaphiriou, LL. M. (Lond.) Visit- 
ing Lecturer in European Law, City of 
London Polytechnic, 1970. Sweet and 
Maxwell, London (In India: N. M. 
Tripathi Private Ltd,, Bombay 2). 
Pp. xxiii and 264. Price, £3.15s. net. 
The European market is expanding fast 

with the rapid process of integration and, 

whether or not the United Kingdom eventu. 
ally joins the European Economic Commu. 
nity, European business law, to which the 
publication before us is an expert introduc- 
tion, must become a subject of great practical 
relevance to those in commerce and industry. 
There are still many differences in the various 
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European national legal systems, whose buei- 
ness laws are compared and contrasted, care 
being taken to cover the French and West 
German law in detail, and all aspects of 
trading under the’ European Economic Oom. 
munity are explained. A variety of rules, 
including those that relate to contract and 
tort, private and administrative rules, and 

. rules which fall within the spheres of internal, 
Community and international law, are dealt 
with. 

2. Of the six ‘Parts in the book, the first 
three deal with trading under the European 
Community treaties, general features of com- 
mercial laws in Europe, and commercial com- 
panies, including partnerships and subsidiaries. 
Taxation of enterprises, corporation tax, 
double taxation relief, value added tax, indus. 
trial property and anti.trust law, are the 
subjects of the next three parts. 


- 8. After some introductory paragraphs on 
the common origin and influences of Con. 


tinental European law and the international, 
unification of commercial Jaw, the autbor pro. ` 
ceeds to describe the impast of the treaties of- 


the European communities on business enter. 
prises and the extent of their means of redress 
before the European Court of Justice. He 
then deals with companies and amalgamations, 
and with the status, residence, establishment 
and - recognition of companies within the 
European Community. American and United 
Kingdom interests at present carry on business 
in a large scale within these territories. In 
view of the recent company lew reforms in 
Germany end France and the first directive 
of the Council of the European Communities 
on the approximation of Company law, the 


analysis is limited mainly to these two coun. ` - 


tries. After discussing the tendencies of ap. 
proximation and alignment of tax laws within 
the Community the domestic provisions of 
the member States affecting business enter- 
prises are briefly outlined. Further, the inter- 
national and especially European, background 
of the law relating to patents, trade marks 
and unfair competition is discussed. The last 
Part, on the restrictive practices and exclusive 


dealing agreements within the European Com- 


munity, contains brief references to domestic 
rules on restrictive practices and monopolies. 

%. The publication contains general con. 
cepts and terminology and detailed informa. 
tion on the law upto December 1969. Further 
important devolopmenis will appear in the 
European Business Law Section of Journal of 
Business Law, of which the present author is 
-Co-Editor. As it is. the publication traces the 
pattern of current tendencies in modern 
European business law and provides the basic 
information and its. sources to enable business- 
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men and their legal advisers to reach solutions 
to concrete legal problems, It includes a table 
of cases, table of legislation, table of treaties. 
and conventions, and index. R.5.S. 


LIFE ASSURANCE & TAX PLAN- 
NING. .By Peter Harris & Derek 
Heuson, LL.B. (Lond.) Directors of Life 
Assurance and Tax Planning Services. 
Lid. 1970. Sweet & Maxwell, London. 

- (In India; N. M. Tripathi Private Ltd., 
Bombay 2.) Pp. xix and 256. Price, ; 
£3.15s net. 

The ramifications of life assurance and the 
tax laws which affect it are highly complex, 
and the technical book under notice explains 
fully the modern policies available and their 
use in tax plannivg by bringing together all 
the schemes available for the mitigation, if 
not the solution, of many income and estate 
duty problems in England; a full survey of 
the range of policies available in the market 
is provided, with clarification, from examples, 
of their practical effects. 

2. In its practical approach, the book deals, _ 
for instance, with problems facing professional 
partnerships, provision for school fees, the 
difficulties of the private company director 
and the alternative estate duty claims that 
different trust arrangements attract; if makes 
comparisons of the varying investment returns . 
available by tackling these problems with life 
assurance based solutions. The basic law and. 
practice is fully discussed and advice is given 
on how to.maximise return: through an opti- 
mum investment and minimum taxation. 

3. The earlier part of the book deals with 

the Finance Act, 1968 and the ways of miti- 

gating estate duty and the use of life assu- 
rance, the combined effecis of the Finance 

Acts of 1968 and 1969 and estate duty funding. 

Partnerships, private companies, annuities, 

surtax mitigation, settlements; and types of 

policy, are covered in the rest of the book. 


4. Life ‘assurance business is regarded as a 
single class‘of business, whether the company 
exclusively transects lifé and annuity business 
or is a composite company, and the different 
kinds of life assurance and annuity contracts 
are commented upon. The offect of the 
Finance Act, 1968 in restricting the use of life 
assurance contracts in tax planning is exa- 
mined. How premiums paid out of income, 
so as to keep a life policy drawn up under ` 
trust, can provide an estate duty free policy 
from the moment of inception, and how- this 
approach can be adapted to the position of a 
private company shareholding, is expleined. 
After considering the estate duty implications 
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of the Finance Act 1969, the position o? a 
life policy as an alternative to a settlement is 
discussed, as well as the different aspects of 
solving partnership problems through life 
assurance. A separate chapter describes ‘Back 
to Back Arrangements’, an expression used to 
describe what is a combination of two separate 
contracts, and the main categories of life 
annuity from the tax planning angle. are 
considered. 

- B. Provided with a table of cases, table of 
statutes, and index, the book includes sappen- 
dices.on estate duty rates and surtax rates. In 
another appendix all the relevant legislaiion 
is reproduced for the busy practitioner to 
instantly refer to the wording of a statute and 
for the numerous outsiders who may have 
neither the time nor the facilities to consult 
the Acts elsewhsre. 
gives ths definition of many life assurance 
terms for the benefit ag much of those in life 


assurance business as of those outside it. But- 


there ars no drafting precedents, which can be 
of use only to the lawyer. 


§. This comprehensive handbook on assu- 
rance techniques should be of particular assis. 
tance to solicitors, accountants, bank managers, 
and investment advisers generally. The pre- 
sentation of the material being in -non- 
technical terms, the reader should be easily 
able to assimilate the very considerable spevia- 
list tax information provided in the book. 

R.S.S. 





REVENUE LAW. By Barry Pinson, 
LL.D., Fellow of the Institute of Taxa- 
tion. 4th Edition. 1970.. Sweet & Max- 
well, London ({n India: N. M. Tripathi 
Private Ltd., Bombay 2). pp. Ixvii & 702. 

` Price £2.18s. * net. 

The volume under review is an intročuc. 
tion to the study of Revenue Law in England 
for the reader who already has some know- 


ledge of the basic legal principles. Since it ` 


last appsared, in 1968, the law of income 
taxation has been consolidated in the Income 
and Corporation Taxes Act, 1970 and the 
Taxes Management Act, 1970. The Finance 
Act, 1969, amended by the Finance Act, 1£70, 
altered the law of estate duty to such an 
extent as to necessitate the re-arrangement 
and rewriting of a good part of the text. New 
anti-avoidance provisions, introduced in 1£69, 
have made it necessary to re-write the final 
chapter, now entitled “Tax Avoidance”. 

_ 2, There are five parts in the book. PactI 
deals with taxes on income and on capital 
gains, and is in four Divisions dealing, res- 
pectively, with the taxation of the income of 
non.corporate bodies (under the heads of profits 
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of a trade, profession or vocation; the taxation 
of emoluments, of income from land, of foreign. 
end. of trust incomes; covenants and settle- 
ments: partnership taxation; losses, and capital. 
cllowances) the taxation of companies, the. 
taxation of short term and long-term capitali 


gains, and administration anc assessment. , 


8. This part leads on to the second part om 
the Estate duty (under the heads of rates of 
duty; exemptions and reliefs; gifts, settled 
property; partnership interests end joint pro. 
perty, life companies; controllad companies; 
yaluetion; and foreign elements), and to the 
third part, on betterment levy. The iater- 
ection of betterment levy with other taxes 
end estate duty is discussed, and the next part- 
ttates the principles of stamp duties briefly.. 
while Part 5, entitled "Tax and Estate Plan- 
ming” gives the reader a glimpse of the kinds 
ef problem which commonly arise in practice: 
in connection with gifts, settlements, arrange. 
ments on divorce and separation, Wills and: 
Pension schemes. 


4, Believed to be the only text book dealing 
with the whole of British Revenue law in a 
single volume, it states the law as on Ist July 
1970, and carries a list of the works cited, æ 
table of cases, a table of statutes, and index. 
The subject-matter of the book is presented in. 
such a form as to make it useful as a text 


‘book for examinations ag well as to the practi.. 


sing lawyer and accountant. The main object 
has been to state the principles of Revenue 
law in a readable and intelligible form. No 
2ttempt has been made to be exhaustive, but, 
in a number of cases, the reader is referred to 
the standard works on the various branches of 
Revenue law where 2 more detailed discussion. 
or citation of authorities may be found. 


CRIMINAL PROCEDURE IN UGANDA. 
AND KENYA (Law in Africa No. 13) By 
Douglas Brown, LL.B.,M.A. Sr. Lec- 
turer in Law, University of West 
Australia. 2nd Edition. 1970. Sweet & 
Maxwell, London. (In India N. M. 
Tripathi Private Ltd, Bombay 2). 
Pp, lxvii & 185. Price, £1-10s. net. 


The principal source of the law governing: 
criminal procedure in Uganca and Kenya is 
the Criminal Procedure Code Act, which is the- 
main enactment governing criminal trials. It- 
is a comprehensive, detailed atatute which. 
iays down how a trial should be conducted, 
the rights of the parties, and the role. of 
magistrates, police officers and witnesses. The- 
Code follows the principles of English law 
closely and has been amended several’ times, 
That the accused should is tried in a just and 
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fair manner remaing however the basic prin. 
ciple. The present text-book sets ont to 
‘explain the rules and practice governing these 
criminal trials, and supplements the provisions 
of the Codes. A substantive body of case-law 
has evolved in Hast Africa laying down how 
the statutory provisions of the Codes should 
be applied in the Courts, and this book seeks 
to merge the statutory provisions and the case 
lew in a manageable form. A basic knowledge 
of substantive criminal law is presumed 
throughout and no aitempt is made to exa- 
mine the merits or deficiencies of the law. Ii 
just explains what the law is and how it 
‘operates in the magistrates’ courts. 

2, Since the 1st edition appeared in 1965, 
both Uganda and Kenya have successfully 
integrated the two systems of law represented 
by the courts administering English law and 
local statutes on the one hand and customary 
law on the other. The Criminal Procedure 
Code having been made applicable to all 
Courts, magistrates, who formerly relied on 
simple rules of procedure, had now to admin. 
aster @ more complex set of rules, And ths 
varioug amendments to the Code have now 
mocessitated this new edition. 


3. When the British established a protesto- 
rate in Uganda in 1894, they introduced 
English law and a system of Courts to 
administer it. There had already been in 
existence a system of customary law Courts 
administered by Chiefs and others in different 
tribes. The abolition of existing customary 
daw was attended with difficulty as the British 
knew from experience and go it was permitted 
to continue alongside the administration of 
English law in courts where the procedure 
was similar to that obtaining in England. 
For nearly seventy years, therefore, the struc. 
ture of the courts was based on the division oi 
‘Uganda Law into that which was based upon 
English law and that which was based on 
customary law. The former were generally 
known as the ‘protectorate’ courts, and the 
datter as the ‘native’ or ‘African Courts’. It 
zoon became clear, however, that this arti. 
ficial division would have to disappear and that 
single system of law and courts would have 
to evolve, and the merger of the two systems 
became possible under the Magistrates’ Courts 
Act 1964. A similar situation existed in Kenya 
where the courts were merged under the 
‘Magistrates’ Courts Act 1967, 


A. The present book discusses the topics of 
jurisdiction, summonses and warrants, and 
arrests and searches, and proceeds to deal with 
prevention of offences, prosecutions, charges, 
bail, pleas, hearings, witnesses and defence. 
The other chapters cover judgment, sentence, 
orders, appeals, magistrates, assessors, and 
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statutory interpretation, and the book carries 
a table of cases, a table of statutes and index. 


5. The material in the book is presented as 
simply as possible and it should be of great 
assistance to lawyers; magistrates. police offi- 
cers, students, and others who have occasion 
to be involved in a criminal trial. B.8.8. 


THE PROPOSED INDIAN OMBUDS- 
MEN. (A comparative study of the 
Lokpal and Lokayuktas Bili 1968). By 
S. K. Agrawala, M. Aa LL.M., LL.D., 
Professor and Head of the Department 
of Law, University of Poona. 1971. 
N. M. Tripathi Private Ltd., Bombay 2. 
Pp. xvii & 81. Price, Rs. 12.50. 


Swedish in origin, the post of Ombudsman 
was created more than 150 years ago, and 
several countries subsequently followed suit. 
But itis the Danish Institution, created in 
1954, which has aroused the greatest inter- 
national interest in political and academic 
circles, In India the President of the Republie 
appointed in 1966 the Administrative Reforms 
Commission, one of its terms of reference 
being to consider the problems of citizen’s 
grievances. The Commission, in its interim 
report, unanimously recommended the setting 
up of “an institution snalogous to that of 
Ombudsman,” viz., the Lokpal and the Lok- 
yukta, to cover the vast area of cases arising 
out of the exercise of the executive power 
which may involve injustice to individuals 
and for which no remedy is available. The 
Report gives a full justification for the setting 
up of the institution, considers the conditions 
for its creation, and makes comprehensive re- 
commendations regarding appointment, powers, 
and procedure. 

2. In order to set up an institution. analo- 
gous to that of ‘Ombudsman,’ the Lokpal and 
Lokyuktas Bill 1968 was introduced in the 
Indian Parliament in May 1968. The Bill was 
seid to have been passed by the. Lok Sabha 
and was pending consideration by the Rajya 
Sabha when the latest mid-term elections 
intervened- The present monograph, which 
was Originally prepared as a parer for the 
Fourth Commonwealth Law Conference held 
in New Delhi in January 1971, is a first 
critical and comprehensive study of the Bill. 
In the first three chapters the author deals 
with appointment, qualifications, and tenure, 
the principle of ministerial responsibility and 
the Ombudsman, and his powers and functions. 
He discusses the matters not within the juris. 
diction of the Ombudsman, administrative and 
quasi-judicial functions of the administration, 
matters of policy and matters of administra- 
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tion, secrecy of information, the procedure of 
investigation, and the Ombudsman’s powers 
of action. In the appendices are given ime 
Government of India Resolution on the esteb- 
lishment of the Central Vigilance Commis- 
sion, and the text of the Lokpal and Lokyuk as 
Bill 1968 as reported by the Joint Committee 
of Parliament. 


3. The scope of the study is in no serse 
exhaustive, It attempts to cover only certsin 
controversial aspects of the bill and corsi- 
ders some of the theoretical objections to che 
introduction of an Ombudsman-like instiju- 
tion in a parliamentary democracy. It exten- 
sively refers to the experiencs of New Zealand 
and U. K., the two Commonwealth countries 
where the institution hae been most success. 
fully functioning, parallel Scandinavian kaw 
and practice have also been mentioned whare 
mecessary. 


4. The institution of Ombudsman has thee 
basic characteristics: He is an independant 
and non-partisan officer of tha legislature who 


supervises the administration, he deals with . 


specific complaints from the public ageiast 
administrative injustice or maladministration 
(or he may proceed on his own informaticn); 
he has the power to investigate, criticise end 
report back to the legislature, but not to revise 
administrative actions. Although the presant 
Indian Bill satisfies these conditions, it can by 
m0 means be a panacea for all bureaucratic 
ills. Administrative procedures must be im. 
proved, parliamentary control must be streng. 
thened, and review by the Courts must be 
simplified. Iimay be necessary also to adopt 
the tribunals and enquiries as a general pattern 
for settling disputes between the indivicual 
and the authority. R.S.E. 


EVIDENCE (Nutshell Series). By R J. 
Clayton, B. A., B. C. L. 1970. Sweet & 
Maxwell, London (In India: N. M. 
Tripathi Private Ltd, Bombay 2). 
Pp. ix & 68. Price, 12s. 60p. 

The law of Evidence determines the re- 
Jevancy of facts, or what sort of facts may be 
proved in judicial proceedings; and the pro- 
duction of proof of relevant facts, or who is 
to give it and how, and the effect of impreper 
admission or rejection of evidence. The reat, 
little ‘Nutshell’ before us deals with dedni- 
tions, the classification of evidence, the fanc- 
tions of judge and jury, and relevancy, and 
the burden and standard of proof, in the 
early chapters. Four of the chapters are 2on- 
cerned with facts which need not be proved, 
like presumptions, judicial notice, and formal 
admissions, the competence and compel. 
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lability of witnesses, privilege, the method 
Ot securing witness's attendance, and oaths 
aad affirmations; they consider the topics of 
ecrzoboration required by law and by prac- 
tize, the nature of corroboration, the examina- 
tion.in-chief, cross examination and re.exa- 
mination of witnesses. 


2. The rule that ‘hearsay evidence’ is not 
admissible was formerly true of civil cases as 
well as criminal cases. The old rule still exists 
in criminal cases but has been modified by the 
Civil Evidence Act 1968 in civil cases. But 
there are certain exceptions to the rule even 
in criminal cases, ag for example, the declara- 
tions of deceased persons, evidence given in 
former trials, admissions, confessions, and 
statements contained in public documents, In 
civil cases, according to the Civil Evidence 
Act 1968, hearsay evidence is admissible only 
ky virtue of this Act. although certain com- 
non law rules about admissions are preserved 
in S. 9 of the Act. 


8. The other chapters consider further rules 
cf admissibility, opinion evidence, State in- 
farest, illegally obtained evidence, and con- 
victions as evidence in legal proceedings. 
Character, previous convictions cf the accused, 
cr similar facts, are covered in the chapter on 
evidence of disposition, followed by the topics 
cf documentary evidence, its proof, admissi- 
tility of extrinsic evidence, and procedure to 
ensure production of the original. 


%. The book, which carries a table of cases, 
table of statutes, and index, states the law as 
on 6th June 1970. 


5. ‘Archbold: Pleading, Evidence and Prac- 
tice in Criminal cases’ (1969) and ‘Phipson 
on Evidence’ (1970) are among the major 
authoritative works on Eividence*. The former 
deals with the subject generally and in its ap- 
dlication to particular categories of offence. 
The latter has incorporated most of the recent 
Legislative developments in the field and, in 
consequence, the chapters on burden of proof, 
Zacta relevant to show identity, similar facts, 
aearsay evidence, confessions, written state- 
ments in criminal proceedings, judgments and 
rules of evidence, have had to ba extensively 
revised or re-written. So fer as India is con- 
3erned, the English law on the subject has 
deen reduced to the form of express preposi- 
lions, arranged in their natural order, and 
with modifications to suit the psculiar Indian 
aircumstances, in the Indian Evidence Act 
1872.+ R.8S.8. 


“Both are available with N. M. Tripathi Private 
Ltd., 164, Samaldas Gandhi Marg, Bombay. 2. 

+Law and Practice of Evidence by S. N. Bhatta- 
charjee (1970: Eastern Law House, Calcutta.) 
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THE LAW OF INCOME-TAX, SUR- 
TAX & CAPITAL GAINS TAX (Ina 
nutshell), By Michael P. Barber, LL.B., 
(Lond.), Lecturer in Law, Brighton 

_ Polytechnic. 1970. Sweet & Maxwell 
Ltd., 11 New Fetter Lane, London (In 
India: N. M. Tripathi Private Ltd., 164 
Samaldas Gandhi Marg, Bombay 2.) 
Pp. xi & 114. Price, 128.60P. 


The iaw of income-tax in England is based 


upon the Income.and Corporation Taxes Act 


1970, a consolidating Act replacing the Income.. 


tax Act 1952 and subsequent Finance Acts. 
The Act of 1970 will itself be amended by 
annual Finance Acts until the relevant legie- 
lation is codified. The administration of the 
Acta is dealt with in accordance with the 
provisions of the Taxes Management Act 1970. 
Corporation tax was introduced by the Finance 
Act 1965 Part IV and the relevant legislation 
ig called the Corporation Tax Acts, The tax 
on capital gains, on the other hand, was intro- 
duced by the Finance Act 1962 in respect of 
short term gains, and the tax on gains realised 
outside the short-term period was introduced 
by the Finance Act 1965. : 


2. fhe income-tax, corporation tax and 
capital gains tax are administered by the Com. 
missioners of- the Board of Inland Revenue, 
the detailed provisions being laid down by 
Taxes Management Act 1970. It is worthy of 
note that the law as to capital allowances haa 
been consolidated into the Capital Allowances 
Act of 1968, and provides for the aggregation 
with the income of the parent of the inveat. 
ment income of unmarried infant children, not 
regularly working. The EFmance Act 1969 dis- 
allows, subject to exceptions, interest as a 
deduction for tax purposes. Capital allowances 
are available for expenditure on industrial 
buildings, machinery and plant, agricultural 
land and buildings, mines, oil wells, and 
scientific research expenditure. 


3. The neat little guidebook before us, 
deals, inter alia, with the profits of a trade, 
profession or vocation, partnership income, 
losses, taxation of emoluments, personal 
reliefs, and occupational pension schemes. Iċ 
covers the taxation of income from land, 
foreign income, life assurance policies, total 
income, suriax, charities, and covenants and 
settlements. It is provided with a table of cases, 
a table of statutes, and an index, and states the 
law ag at the time of the Finance Act 1970. 


4. The United: Kingdom tax legislation is 
s0 voluminous and complex that if has been 
next to impossible to produce a student's book 


in reasonable compass which will give a' 


general view of the subject. The present 
publication is a concise guide to this extensive 
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and complicated law with special reference to 
the needs of students studying for the final 
LL.B., or other professional examinations. 
Tt ig not a substitute for bigger text books like’ 
O. N. Beattie’'s “Elements of the Law of 
Income and Capital Gains Taxation’ and 
Barry Pingon’s "Revenue Law” (1970 N. M. 
Tripathi Private Ltd,, Bombay 2), both of 
which have already been noticed in these 
columns. 'In order to keep the Nutshell to 
manageable size the Jaw relating to Corpora. 
tion Tax has been omitted. It should be of 
great assistance as an aid to comprehension 
and revision. BS.8. 


INTERNATIONAL LAW THROUGH 
THE CASES. By L. C. Green, Univer- 
sity Professor of -International Law. 
University of Alberta. 3rd Edition. 
4970. Stevens & Sons Lid, 11 New 
Fetter Lane, London. (In India: N. M. 
Tripathi Private Ltd., Bombay. 2). 
Pp. xxii & 855. Price, Not stated. 


Since the appearance of the first edition of the 
Case-book before ug in 1959, the International 
Court of Justice has delivered several impor- 
tant judgments and advisory opinions while 
the European Court of Justice and the Euro- 
pean Court cf Homan Rights have also begun 
to make a acbstantial contribution to Euro- 
pean jurisprudence. Further, municipal tri- 
bunals have given a number of decisions which 
are of significance beyond their own national 
limits. It is no longer possible to consider 
international law simply from the standpoint 
of international judicial tribunals and of the 
judicial practice of countries like the United. 
Kingdom and the United States. i 


2. In the present edition some of the ear- 
lier judgments, like those on internationalised 
territories, have been omitted as being of 
primarily historical interest. Judgments on 
the law of armed conflict being of importance, 
the decisions on war and neutrality havs been 
retained, althongh in reduced size. Of the 
seven parts in the book, two deal with the 
foundations oi infernational law and interna. 
tional personality. They describe international 
law and society, the law.creating processes, in.- 
ternational and rounicipal law, the domain of 
international law, and are concerned with the 
typical subjects of international law, the 
sovereignty and equality of States, recogni- 
tion, international reprecentation, and the - 
continuity of international personality. The 
next two Parts, on State jarisdiction and 
objects of intarnational law, focus attention on 
immunities and limitations under customary 
law and under conventional law, e. g., the 
freedoma of fisheries, communications and 
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water use, international economic law, crimi- 
nal law, and protection of minorities, Terri- 


tory, land frontiers, maritime frontiers and she | 


high seas, individuals, corporations and ships, 
from the objects of international law. Parts V 
and VII, on international transactions and zbe 
daw of international institutions. consider ihe 
meaning, conclusion and legal effects of inter. 
national treaties, their interpretation, breach, 
reparation, and termination, as well as inter- 
national torts, judicial and quasi-judicial 
international institutions, supra-national in. 
stitutions, and international civil eerv-ce. 


Part VI, on the law of armed conflict, discus.. 


ees the legal and illegal uses of force, State 
and effects of war. land warfare, military 
occupation, war crimes, neutrality, and C_vil 
WAT. 


3. Referring to the emergence of the new 
eonception of international law, Judge Alva. 
rez. of the International Court of Justice, 
Avophasised thet the new law is not only 
juridical but also political, economic, sozial 
and psychological and is a law of social 
interdependence Goncerned with the kar- 
monising of the rights of States snd 
emphasing -their duties as well, and condemning 
the abuse of right. He spoke nf the Conven. 
tion adopted by the United Nations Gencral 
Assembly in 1948 on the Prevention snd 
Punishment of the crime of Genocide. The 
new international law, reflesting the rew 
orientation of the legal conscience of the 
nations, condemns genocide as a crime against 
‘civiligation. 


A. The syster used in the present book for 
the classification of topics is broadly speaking 
that of the earlier editions although scme 
chapter headings have had to be altered. The 
reference books cited at the beginning of each 


chapter to enable students to use the comse.. 


ook in conjunction with leading text-books 
have also been amended. Hach judgment has 
been printed as a single document so that the 
Court's process of reasoning may be pursued. 


‘Whore cases refer to more than one aspect of- 


jaw, cross references are used, and separate 
and dissenting judgments are included where 
‘they are significant. 


5, The volume is furnished with an index 
and a list of cases, — : RAS. - 


PUBLIC LAW (Concise College Texts). 
_By Gordon J. Borrie LL.M., Professor 
of English Law, University of Birming- 
ham. 2nd Edition. 1970. Sweet and Max- 
well, London. (In India: N. M. Tripathi 
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Private Ltd., Bombay). Pp, xv & 194; 
Price, Not stated. 


Public law is concerned with the constitu- 
tion and functions of all kinds of govern. 
mental bodies, including local authorities, and 
their legal relationship with one another and 
with the individual. It embraces constitutional 
law and administrativelaw, and also covers 
criminal law, which is only one aspect of the 
State’s relationship with the individual. The 
second edition of this broad outline of publica 
law (lst edition, 1967) bas become necessary 
owing to continuing developments in this 
field. Changes were expected to occur in 1970 
as the result of the Beeching Commission 
Report on the Oourts and the Radcliffe Maud 
commission Report on local govarnment, 


2. The Beeching Commission recommended 
a complete separation of the criminal and 
civil business of the higher courts and the re. 
constitution of the Supreme Court, and a re- 
vised split of jurisdiction between the High 
Court and the Country Court by increasing 
the latter’s jurisdiction to £1009 in tort and 
contract actions. According to the Administra. 
tion of Justice Bill 1970, there will ba a re. 
distribution of business among the Divisions of 
the High Court, and the ra.naming of the 
Probate, Divorce, and Admiralty Division as 
the Family Division. 


3. The first three chapters of the present 
outline give the stranger to English law s 
general introdaction to the English legal 
system. The hierarchy of Courts exercising 
civil and criminal jurisdiction is shown in 
diagram form and explained in detail. Al. 
though criminal law really forms part of 
public law it is considered hare only in so far 
ag it ig relevant to the discussion of the Liber. 
ties of the Subject and Polics Powers in the 
last two chapters. In the mein, the book is 
concerned with certain aspects of constitutional 
law, such as the common law powers of the 
Crown thet are discussed under the head of 
‘Royal Prerogative’ and the workinga of: Par. 
liament. The prerogative powers are con. 
veniently subdivided into those that are exer. 
cised in the legislative, the executive, and the 
judicial spheres of Government. More especial- 
ly, the book dwells on administrative law and 
such matters as delegated legislation, adminis. 
trative tribunals and enquiries, and the juris- 
diction of.the Courtsover administrative action 
taken by Government departments and logal 
authorities. 


4%, Among the topics considered are Par. 
liamentary supremacy in legislation, delegated 
legislation, Parliamentary serutiny and judi- 
cial control. The discussion then centres on 
the constitution 
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of tribunals, procedure, review by the High 
Court, the Inspectors report in adminis. 
trative enquiries, and costs. Attention is 
focussed on the judicial cortrol of administra. 
tive action and the rules of natural justice, 
and the ultra vires doctrine and the judicial 
review of administrative action. The topics of 
substantive ultra vires, procedural ultra’ vires, 
use of powers for an improper purpose, irrele. 
vant consideration, unreasonebleness, want of 
evidence, and bad faith, are considered. Among 
the methods of challenging administrative ac. 
tion ara mentioned the prerogative orders of 
prohibition and certiorari, mandamus, injunc- 
tion the declaratory judgment, and action for 
damages. 

5. The book should be useful to students 
and others who want a background knowledge 
of public Jaw on which <o build a study of 
more detailed works. The selected bibliography 
lists a number of books, both introductory & 
comprehensive, and the volume is furnished 
with s table of cases, table of statutes, and 
index. 
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A FIRST BOOK OF ENGLISH LAW. 
By O. Hood Phillips, Q. C., B. C. L., 
M. A. (Oxon.), J. P., of the University 
of Birmingham. 6th Edition. 1970. 
Sweet & Maxwell, London (in India: 
N. M. Tripathi Private Ltd., Bombay 2.) 
Pp. xxix & 346. Price, £ 1. 2 s. net. 


This elementary introduction to the study 
of English law briefly surveys its character- 
istics and the principles on which justice is 
administered in England, and gives, in Part I, 
an account of the various systems of courts 
and their composition and jurisdiction, with 
just enough history to indicate their origins. 
Dealing relatively fully with the sources of 
English Jaw, the author explains the princi- 
ples underlying the interpretation of statutes, 
the application of judicial precedent and the 
use of legal text books, and describes the literary 
materials in which legislation, judicial deci- 
sions, and juristic opinion, are embodied. In 
the third and last Part the main branches of 
English private law are sketched and the 
general principles stated, with the object of 
introducing the reader to legal conceptions 
and terminology. 

2, In the latest edition, Part I takes 
account of the extended jurisdiction of county 
courts; the re-organization of the Court of 
Appeal into a Civil Division and a Criminal 
Division, the latter displacing the Court of 
Criminal Appeal; new rules regarding com- 
mittal proceedings; the introduction of majo- 
rity verdicts in criminal cases; the proposal to 
get up a new Family Division of the High 
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Court, and a new Admiralty and Commercial 
Court in the Queen’s Bench Division; the 
establishment of the Parliamentary Commis. 
sioner for Administration or ‘Ombudgman’;. 
the setting up of the Senate of the Inns of 
Court to exercise the disciplinary jurisdiction 
of the Benchers; and tha Beeching Report on 
Assizes and Quarter Sessions. 

3. In Part II sections of chapter 10 have 
been re-written to incorporate discussion on 
the report of the Law Commission on the 
interpretation of statutes, its proposals for 
reform, and the draft clauses cf a Bill for 
giving effect to them. The chapter on judi- 
cial precedent has been re-written in the 
light of the House of Lords Practice Statement 
of 1966. The effect of the House of Lords 
decision in Conway v. Rimmer is discussed as: 
well ag the dicta of the Civil Division of the 
Court of Appeal in Gallie v. Lee concerning 
the binding force of its own precedents, the 
corresponding dicta of the Criminal Division 
of the Court of Appeal in R. v.Gould, and the 
treatment of the House of Lords precedents 
by the Judicial Committee of the Privy 
Council. The discussion of ratio decidendi 
has also been expanded. 

4. In Part II the chapter on Criminal Law 
has been Jargely re-written to take account of 
the many changes introduced by the Criminal 
Law Act 1967; the Theft Act 1968, the Cri. 
minal Justice Act 1967 and the Children and 
Young Persons Act 1969. The chapter on the 
law of tort has bean revised while in the 
chapter on the law of contract new topics, 
such as mistake, frustration and misrepresen- 
tation, have been included. Paragraphs on the 
legal position of children, young pergons and 
minors have been inserted in appropriate 
places in the book. 


5. Apart from these topics, notice has been. 
taken of the Criminal Appeal Acts 1966 and 
1968, the Administration of Justice Acts 1966 
and 1969, the Justices of the Peace Act 1968, 
the Race Relations Act 1968, the Hire Pur- 
chase Act 1965, the Family Law Provision 
Act 1966, the Land Commission Act and the 
Leasehold Reform Aci 1967. Some of the new 
cases referred to are concerned with mens res. 
and strict liability in Criminal Law, use of 
books of authority, exemplary or punitive 
damages. remoteness of damage in nuisance, 
fundamental breach, and specific parformance. 

6. Mention should be made of the teble 
giving the dates of accession of English so. 
vereigns from the Norman conquest, the table 
of cases, the table of statutes, and a à 
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SENTENCING OFFENDERS IN 
MAGISTRATES’ COURTS. By Keith 
Devlin, J. P., LLB., M. Phil., Lecturer 
in Law, School of Social Sciences, 
Brunxel University, 1970. Sweet and 
Maxwell, London (in India: N.- M. 
Tripathi Private Ltd, Bombay-2). 
Pages xxii and 223. Price, Not stated. 


Imprisonment, fines and monetary penalsies, 
probation, attendance centres, remand homes, 
approved schools, detention centres, and 
Borstal training, are the common sentences 
given in criminal trials in Magistrates’ Corts. 
But diserepancies between sentences passec by 
different Courts (or even by the same Court) 
for apparently similar offences are such as to 
call for serious notice. The application of the 
principles of sentencing is therefore of parti. 
cular interest to the vast majority of people 
who come into contact with the criminal 
Courts as complainants, defendants, or wit- 
nesses, The present work deals suthozita- 
tively with every important aspect of the pro- 
blem and covers all the ground from a dis- 
cussion of first principles to a detailed exemi- 
nation of the law and procedure relevart to 
every kind of sentence, supported by abundant 
references to decided cases. 


2. The book describes in broad outline the, 


sentencing process itself in terms of the lagal 
factors affecting the decisions, and deals in. 
dividually with the main methods of disposal, 
custodial and non.custodial. Hach of the 
measures is considered in. terms of its effects 
upon the offender, ita effectiveness, and the 
factors taken into account in dealing with the 
quantitative aspects of sentencing, like calou- 
lating the amount of the fine or the length of 
the period of imprisonment or probation. The 
author, who touches on some of the procedural 
aspects also, is concerned with such subjects 
as costs, compensation and disqualification, 
and he considers briefly the treatment of men. 
tally disordered offenders, female offenders, 
and offences involving strict liability. 


8. The five commonly identified aims of 
sentencing are retribution, individual deter. 
rence, general deterrence, protection of the 
public, and rehabilitation. The different 
stages in the sentencing prosess are the ob. 
taining of information regarding the circum. 
stances of the offence, about the backgrcund 
of the defendant, and from the defendant 
himself in mitigation of the offence, the maxing 
of the sentencing decision, and the communi. 
cation of it to the defendant. The non.ousto- 
dial measures include fines, absolute and gon- 
ditional discharge, probation orders, attendance 
centre orders and binding over orders, and 
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3ustodial measures include committale for 
3entence, imprisonment, committal for Borstal 
jraining, and detention centre orders. Orders 
ou conviction include orders on costs, repara- 
tion and retribution, disqualifying from driving 
and endorsement of driving licence, ‘and 
recommendation for deportation. The book, 
which contains a table of cages, a table of 
statutes and a table of regulations, states the. 
law as at 1st February 1970. 


4%. Eminently fitted for working on this 
subject, the author, a practising barrister, has. 
been deputy Chief Clerk ina busy London 
Court and Magistrate in tha Inner London 
Juvenile Courts, and as University lecturer 
has engaged in research projects in this field; 
the book should help to encourage further 
discussion on the wider issues and encoarage 
further research. A general complaint in India. 
is that the Courts devote much time and 
labour to the trial of cases, but the question 
of determination of punishment is dispoced of 
in minutes, and Mr. K. 8. Chhabra has pre- 
‘pared certain broad guidelines for the Courts 
to avoid, or reduce the chances of, disparity 
in punishments under similar circumstances 
(Quantum of Punishment in Criminal Law in 


. India, 1970). Everybody, whether Magistrate 


or student, is bound to benefit more or Jess: 
from a perusal of the present volume. l 


R.S.S. 
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THE BOMBAY SALES TAX ACT, 
1959. By C. C. Anajwala, B. A. (Hons.), 
LL.B., 1971. C. Jamnadas & Co., 146-C 

; Princess Street, Bombay-2. Pp. xvi & 
320. Price, Rs. 15, 


In consolidating and amending the law 
regarding the levy of sales.cax on the sale or 
purchase of certain goods in the State of 
Maharashtra, the Bombay Sales Tax Act 1959: 
repeals the pre-existing lawa on the subject. 
The charging section (Section 3} renders avery: 
dealer having a turnover of all sales or pur. 
chases during the year in excees of a specified 
limit liable to pay tax. The limit of turmmover 
is fixed at Re. 10,000/. for importers and 
manufacturers and at- Rs. 30,000 for other 
dealers, provided in each case that the dealer 
has sold or purchased taxable goods of at least 
Ra, 2500/. during the period. 


2. For the purposes of the Act, all goods 
are divided into five schedules, viz., exempted 
goods (A) declared goods (B), luxury goods (C), 
raw materials (D), and remaining gooés (E). 
The main features of the Act are; exemption. 
of Schedule A goods from the tax; introduc. 
tion of a composite system of gales tax, i.e, 
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ʻa single point levy of sales tax’ at the first 
Stage and a general sales tax at the last staze 
on Schedule B goods; a single point levy of 
sales tax at the, first stage on Schedule C 
g00ds; a single point levy of general sales tex 
on Schedule D goods, and a two-point levy of 
ax (sales tax at the first stage and general 
‘Sales tax ut the last stage and retail sales tax) 
-on the rest of the goods in Schedule E. 


3. Sales tax is leviable on the sale of tax. 
able goods after: establishing & proper terri- 
torial nexus betwéen the taxing authority and 
the transaction sought to be taxed. The sale 
‘must be in the ‘course of business and not @ 
mere casual sale: The Act provides for the 
determination of, disputed questions by the 
Commissioner, but a question once determined 
cannot be entertained for determination onge 
again, but only in appeal or by way of revi. 
ion, The determination by the Commissioner 
is binding on all subordinate courts, but not 
‘on superior courts, and even the Commissioner, 
acting as appellate authority, is not bound Ly 
his own determination. The jurisdiction of 
civil courts is expressly barred, but this would 
moé preclude the exercise of the writ jurisdis. 
tion if the administrative tribunal acts in 
-violation of the :declared law or acts against 
the principles of natural justice, or . refuses io 
-exercise ita powers, or acts in excess of iis 
powers. ` 


A. The Act has separate chapters on tke 
a4ncidence and.levy of tax (Ss. 3-19), salez-tax 
authorities and tribunal (8s. 20 & 21), Re- 


Reviews 


ALR. 


turns, assessment, payment, penalty, recovery 
and refund of tax (Ss, 22.47), liability to 
produce accounts and supply. information 
(Ss. 48-51), and proceedings, offences and 
penalties (Ss. 52-69). Similarly, the Bombay 
Sales Tax Rules 1959 has chapters on sales 
tax- authorities and tribunal (Rules 5:68), 
registration, licences, authorieation, recognition 
and permits (Rules 7.21), returns, payment 
of tax, penalty, amount forfeited or composi. 
tion money, assessment of tax and penalty 
(Rules 22.39), grant of: drawback, set-off and 
refund (Rules 40-52-A), bills and memorands, 
inspection of accounts, appeals and revision 
(Rules 54.65), and sales tax practitioners, 
service of orders, copies of documents, offences 
and penalty (Rules 66.71), followed by as 
many.es fortyfour different forms, all amend- 
ing Acts and Notifications upto 26th January 
1971. 


5. The present publication, which contains a 
table of cases and index, gives derailed com- 
mentaries on the various provisions of the 
Act, as supported by the latest case law and 
includes several illustraticna in clarification of 
complicated questions. When the book was 
practically ready, there were two new deve.. 
lopments; the legislature passed the Amending 
and Validating Act 1 of 1971 and the State 
Government amended Rule 22 of the Bombay 
Sales Tax Rules, 


6. The book should be ES useful to 
students of law, tax-payers and tax consulianta, 
; R.8.8. 
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THE LAW OF ACCOUNTS, By N. 
Krishnama Charlu, B.A., B.L. Advocate, 
Dhone, Kurnool Dt. (A. P.), I: 
Pp. 141 & ix. Price, Rs, 10. 


An ‘Account connotes a statement ee 
Credits and debits grouped under classified 
headings for every separate business or under- 
taking and baldnes showing to what extent one 
is liable to another. For instance, a cash 
account shows a summary of transactions 
affecting cash. . Similarly, accounts are main: 
tained for different. kinds of assets a person 
may possess, different kinds of income and 
expenditure he may receive or incur, and 
different persons with whom he may have 
to deal. Whatever the consideration for 
each item, every item must be entered in 
terms of money, and every specific sum whe. 
ther actually paid ont or due to be regeived, 
must find a place. The ‘account’ therefore 
naturally implies that one person is responsible 
to another either by contract or by other 
fiduciary relations created by law or otherwise 
and an “account book’ is a compilation of 
day-to-day dealings carried on by s person, 
the entries in it, provided they are regularly 


kept in the routine of business, being relevant - 


under Section 34 of the Evidence Act, 


2. In recent years the law relating to ac. 
counts has become increasingly important 
owing to the remakable expansion of trade and 
commerce in the country, and books of account 
are the traditional evidenca of the justice of 
one’s claims. The legal principles governing 
Accounts lie sealtered in various enactments, 
and the busy lawyer, uncertain and doubtful 
about a point, finds little time to delve deeply 
into the statute laws and the stream of judicial 
decisions for clarification. The compact hand. 
book under reference is designed to be of 
assistance to him. 


3. The meaning of accounts, accounting and 
‘books of account, their various kinds and the 
different types of errors in them are described, 
as well as open, current, running end mutual 


accounts. Stated or settled accounts and the. 


distinction between real account and account 
stated are-discussed. The meaning of acknow- 
ledgments, their scope and essentials are 
explained, and. then consideration is given 
to acknowledgments during Court vacations, 
and acknowledgments by the member of a 
~ joint family, by an’ advocate, or by an heir. 
The bock is next concerned with payments and 
the law of appropriation, and payments made 
by an advocate, by the Court, or by the hus. 
band or wife. Another chapter covers suits, 
accounting periods, order for production by 
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Court, non-production and consequences and 
adverse inference. Other topics canvassed are 
what is cause of action, pleading, limitation, 
burden of proof, considerations before and 
after obtaining decrees and their forms. 

4, Furnished with an useful index, the 
present handbook gives an up-to-date and 
comprehensive account of the law, covering 
the entire gamut of the problems conce-ning 
the use and value of traders’ books of accounts 
in Courts of law. Set out in simple language, 
with illustrations and examples, the book. 
analyses and brings out, the basic prineiples 
in the judicial decisions. It is 
arranged in such a way that the desired point 
on topic can be traced readily. The headings 
and sub.headings are boldly printed end a 
detailed synopsis is given at the head of each 
chapter. . B.8.8. 


INTRODUCTION TO LEGAL 
THEORY. By John D. Finch, B.C.L., 
B.A., Lecturer in Law, University of 
Liverpool. 1970. Sweet & Maxwell, 
London {In India: N. M, Tripathi 
Private Ltd., Bombay), pp. viii and 145. 
Price, £1.2s net. 


Because- too many factors are common, to 
both. jurisprudence as a whole and legal 
theory, it is difficult to draw a fine distinction 
between a study of the general natnre o: law 
itself and of particular concepts in it. Juris- 
prudence is the study of fundamental legal 
principles, including their philosophical, his- 
torical and sociological bases, ard an analysis 
of the legal’ concepts. Jurisprudential thought 
has in recent times undergona considerable 
change, particularly in the realm of social 
philosophy underlying law. Brcadly apesking, 
legal theory, which is the subject of the present 


publication, involves a study of the chara. 


cteristic features essential to law and coramon 

to legal systems, an analysis of the’ basic 

elements of law which distinguish it from. 
other forms of rules and standards and from 

other systems and social phenomens. 


2. A legal theory course should induce 
genuine understanding of the issues involved 
and discouragé the habit of merely memorizing 
disconnected detail, and the book before us 
keeps this in mind. It presenis a short guide 
to some of the most significant aspects of that 
part of jurisprudence which has to dc with 
legal theory, and provides an understanding 
of some major developments in the theary of 
law. The' views of a number of jurists are 
examined and compared in order to highlight 
their essential characteristics. 
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8. The aim of the book is to give an insight 
into analyses of the nature of law. More a 
self-contained course than a reference book, it 
provides a basis for wider studies in the field 
of legal theory. There i3 a special introductory 
chapter calculated to dispel unnecessary doubts 
and remove complications, and to provide 
guidelines with reference to specific issues. 
Substantial reference is made throughout the 
book to original sources. 

4%. The eight chapters in the book are con. 
cerned with natural: law and positivism, 
Bentham and Austin, Law as a system of rules, 
Kelsen and the great mystery, law, force, and 
_ authority, and the central position of the 

courts. The nature of law and the law of 
nature, law and sovereignty, law and sanc. 
tions, and sovereignty in action are con- 
sidered; and the reader's attention is focussed 
on law and legal concepts, law and fact, the 
basia norm and the legal system, and law and 
‘lawyers. One of the chapters (Ch. 7) deals 
with three principal relationships, viz., the con- 
nections between law and force, i. e., physical 
‘force and physical powers; the notion of power 
considered from the angle of the element of 
authority in law; and a brief review of some 
notable interpretations of the nature of inter- 
national law. The character of Jaw in its 
relation to factual situations and physical 
events can largely influence the manner of 
accounting for the place and function of legal 
institutions, especially the Courts, within a 
system of law. 

5. The book does not attempt to cover the 
whole field of jurisprudence. It is concerned 
primarily with legal theory and with the 
principal methods which have been used to 
describe and analyse tke essential, constituent 
elements of the phenomenon ‘law’. It should 
be of immense value not only to the law 
student but also to any person or institution 
interested in the nature of law and the analysis 
of legal concepts. 

6. Mention should also be made of the index 
of contents and the index of proper names. 
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VETERINARIAN & THE LAW. By 
Dr. H. K. Lall, Director, Animal Hus- 
bandry, U. P., Lucknow. ist Edition. 
1971. Metropolitan Book Co. (Pvt.) 
Ltd., Delhi 6. pp. xii & 488. price Rs. 35, 


It is necessary for a veterinarian to be 
familar with common law like a member of 
any other profession, as well as with the 
various Acts and statutes pertaining to hi 
special sphere of work regarding the improve. 
ment -of livestock, control of diseases, and 
protection of animals, in order to perform hig 

duties effectively and efficiently. The volume 
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under review describes the various Acts which. 
will be useful to & veterinarian or an animal- 
husbandry man in the performance of his 
duties connected with meat inspection and pro- 
tection of animals, including prevention of 
cow slaughter. There is also mention of - 
common law duties which will be helpful to 
him in dealing with the ordinary cases of 
criminal assault or poisoning of livestock. 


2. A veterinarian may have to appear as an 
ordinary witness or complainant in the Court, 
when his only duty ie to state accurately as 
to what he observes without exaggeration or 
suppression of any detail. In his capacity as a 
witness to fasts it is improper to express any 
opinion on them: it is for the Court to form. 
an opinion or draw a conclusion from the 
proved facts. Generally, he appears as an 
expert witness on account of his special know- 
ledge of the subject, as the Court itself does 
not generally have the benefit of special study 
or acquired skill. The present volume gives a 
brief description of the Courts, their powers, 
and some cf the common legal procedures 
followed in them. 


3. For veterinariang who are working as 
managers of factories, sales organisations, or 
institutions preparing biological products like 
antisera and vaccines for veterinary use, it is 
necessary to know the broad objectives and 
some of the relevant sections of the Act deal. 
ing with factories and with labour. Some 
familiarity with these Acts will also be useful to 
veterinarians and others working as managers 
of agricultural or livestock farms. A3 a result 
of actual experience, it was thought proper to 
include some of the broad essentials of these 
Acts for the general guidance and information 
of veterinarians. -For those in charge of these 
institutions it may be desirable to consult the 
texts of the Acts and the relevant rules, 


%. The extent to which animals have been 
involved or incriminated in legal cases in 
foreign countries like the U. K. and Canada 
is very considerable. Review of several im- 
portant cases, besides various enactments con- 
cerning animals, have been published in the 
Veterinary Annual, and they provide useful 
information about the claims upheld in law 
Courts for damages on account of injury or 
logs sustained through acts done by animals. 
The legal desisions reported in the Veterinary 
Annual have now been compiled for the in- 
formation of veterinarians in India, Other 
chapters in the book are devoted to service 
conditions and professional cond ust, regulation 
of slaughter houses and food inspection, powers 
and functions of local bodies, purchase of 
drugs, including spirituous preparations and 
poisonous drugs, co-operative societies, grants- 
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in.aid, and contracts, and export of livestock 
` ond livestock products, There are as many as 

-fortysix useful appendices, a glomery of verna- 
oular terms, and index. 


§, The volume should prove useful for day. 
to-day reference by field workers as well ac by 
veterinary students for the study of veterinary 
jurisprudence. To avoid repetition, the various 
Acts in the States have not been descrited; 
only the Central Acts and some selected Acts, 
mostly pertaining to U. P., have been daalt 
with in detail, the res} being given in the 

_ Appendices. For the benefit of the young and 
aspiring veterinarian, = chapter on pst- 
graduate courses and fellowships has also baen 


included. BSE. 
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JAMMU AND KASHMIR LAW BE- 
PORTER. December 1970. Vol I, 
Part I. Published by the High Court of 
Jammu and Kashmir, Srinagar. Chair- 
man of the Editorial Board: Mr. Juszice 
Jaswant Singh. Annual subscription, 
Rs. 30/- Monthly subscription Rs. /-. 


In view of.the substantial role of cage law 

aga principal source of law, the importence 
of the practice of accurate law reporting ean- 
not be over.emphasised. Law Reporte, waich 
are intended for practical use, contain the 
‘essential matters which practitioners neei to 
know, i. o., a statement-of the facts in issue, 
the general nature of the pleadings on eisher 
side, a brief statement of the argumente of 
counsel, and the judgment of the Court. The 
High Court of Jammu and Kashmir has 20w 
resolved to bring out its own Law Reporter. 
A few years after the establishment of the 
Stato High Court in 1928, ita judgments bean 
to be published in a special section of the 
Punjab Law Reporter, but in 1942 the Law 
Department of the Government embarked 
upon the publication of the Jammu and Kash. 
mir Law Reporter, which was however. dis. 
continued in 1953. Subsequently several jadg- 
ments found a place in the All India Reporter, 
and in 1962 the Kashmir Law Journal was 
started, but it was said to be unable to neet 
the growing needs of the High Court, the 
subordinate judiciary and the litigant public, 
with the result that the High Court itself has 
now decided to bring out its own - official 
journal. 


2. The auna of the High Cours of 
Jammu and Kashmir are of course published 
in number of journals like the All India 
Reporter and other journals covering parti- 
cular specialised branches. of the law, but it is 
thought they cannot provide adequate space 
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for all the important judgments of the Jammu. 
and Kashmir High Court. As it is consiCered 
that the judgments of this Court.are binding 
on the lower Courts as against the judgments 
of the other High Courts in the country which 
have. only @ persuasive force, it is bel-eved 
essential that the subordinate Courts should be 
apprised of the latest pronouncements cf the 
High Court with all reasonable exped-tion. 
The Law Reporter should also enable the 
Court to publish all the Roles and circulars 
issued by it from time to time. That there is 
gome difference between the provisions cf the 
laws in force. in the State and the corres. 


f ponding laws obtaining in othsr parts of India 


ig another reason why this Reporter was 
thought necessary. 


3. The Jammu and Kashmir Law Reporter 


` will be a monthly publication covering a-l the 


important decisions of that High Court, and 
it will cover also important decisions cf the 
Supreme Court relating to thai State. The 
initial volumes will contain all the important 
decisions of the High Court given in 1969 and 
1970 as well as Supreme Court judgments of 
this period. An attempt, we are informed, 
will also be made to publish such of the old 
judgments of the High Court as have not ee 
far been published and havs not been over- 
ruled or reversed. 


%, The Supreme Court case reported in the 
present issue is the well-known case of A, K. 
Kraipak & others v. The Union of India, where 
the distinction between administrative and 
quasi-judicial powers is dilaied upon as well 
as the matters to be considered in determining 
the nature of these powers. The scope and 
object of the rules of natural justice are exa- 
mined and the changes in the concept of 


‘natural justice discussed, as well as their 


applicability to quasi-judicial and sadmiristra- 
tive inquiries. The issue carries both a somi- 
nal and a subject index of cases. ` 

č R.S. 8. 
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THE CHOICE OF LAW IN EX- 
BRITISH AFRICA. By Kwamena 
Bentsi-Enchill, M. A. (Oxon), LL.M. 
(Harvard), JSD. (Chicago), Formerly 
Dean and ‘Professor of Law, University 
of Zambia, 1970. Sweet & Maxwell, 
London (In India: N. M. Tripathi 
Private Ltd., Bombay 2.) Pp. 30. Price, 
10s. SOp. 


Reprinted from Zambia Law Journal {1969 
Vol. I No. 2), the article under notice is in 
four parts. The first part deals with the formal 
sources of legal pluralism and considers that . 


ia territories like India and Africa, where 
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there was no pre-established system of 
European law, a uniform legal dispensation 
has been accorded, under which the doctrines 
relating to settled colonies are placed side by 
side or partially-intermixed with the doctrinas 
relating to conquered or ceded colonies. The 
pre-existing legal systems are regarded as 
“adapted to the requirements of she local 
population” though “insufficient for and un. 
suiteble to the requirements of European 
settlers’. The treatment was that of a newly 
discovered country, like a settled colony for 
the administration and British and Christien 
- setilers using the laws of the mother country, 
leaving the Muslim and Hindu inhabitants to 
their own laws and customs with exceptions 
that were called for by commercial policy. 


_ 2. The second part is concerned with the 
standard formula for the reception of English 
law and its problems. For the British West 
African colonies during the.colonial period, 
one common statutory formula provided the 
frame-work within which the different systems 
of law were recognised and: rules laid down 
for regulating the relations between them. 
Northern Rhodesia and Nyasaland, though 
retaining imporiant features of this West 
African formulation, differ. in some respects; so 
do the British Hast Africa territories, while 
those of South Africa differ further by largely 
substituting Roman Datoh Law for English 
Law. The primary concern of the present 
article is with ‘the broad range of problems 
which the different formulations tarow up, 
and to delineate them in the context of a 
detailed discussion of the West.African for. 
‘ynulation, and more particularly in ecnnection 
with Ghana where that formulation was fully 
applied until changes were introduced with 
the introduction of a' republican constitition 


on ist July 1960. It is concerned with how ' 


far the law of England is in-force, the applica. 
tion of Native law and customs, problems of 
interpratation, and suitability to local ciroum- 
atances. 


8. The formula for the recognition of Native 
Law and Custom, which is considered in the 
third part, deals with.the conditions of vali. 
dity, and the problem of ascertainment, while 
the lest part, on the problems concerning the 
choice of law rules, treats of the exceptions 
where English law is the party’s choice and 
where the transactions are unknown to Native 
Lawand Custom, and then proceeds to discuss 
the residual rule. — 





THE EXPORT TRADE (THE LAW & 
PRACTICE OF INTERNATIONAL 
` TRADE). By Clive M. Schmitthoff, 


LL.D. (Lond.),; LL.D. (Berl.), Principal © 
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Lecturer in Law, The City of London 
College. 5th Edition, 1969. Stevens & 
Sons Ltd., 11, New Fetter Lane, London . 
(In India: N. M. Tripathi Private Ltd. | 
Bombay). Pp. xxxii&451. Price £5-10s 
net. 


The ihirtyone chapters of the standard work 
before ue are divided into four separate parts, 
viz., the International sale of goods, repre- 


‘Rantatives abroad, matters incidental to ex- 


porting, and Government regulation of exports. 
It deals in detail with the frustration of con. 
tracts, the incidence of foreign law (conflict of 
laws), agency arrangements, branch offices and 
subsidiaries, joing export transactions and res- 
trictive practice legielation. It covers also 
banking and financial practices, export credit 
guarantees, insurance, transport by sea and 
sir, protection of patents and trade marks ` 
abroad, arbitration and litigation, export 
documentation, export licences and exchange 
control, ag well as customs regulations, relief 
from purchase tax, and other topics of pra- 
ctical importance, : 


2. In the present edition, a new chapter 
deals with tha two Unifôrm laws on Inter- 
national Sales and the Uniform Rules for the 
collection of Commercial Paper 1967 and 
international hire-purchase. The effeat of 
containerisation is fully considered and the 
section on carriages by air re-cast. The treat. 
ment of the protection of Patents and Trade | 
Marks Abroad has been expanded, while other 
topics discussed for the first time in this edition 
include the international settlement of invest- 
ment disputes, the Czechoslovak International 
Trade Code of 1964, the proposed Visby 
amendment of the Hague Rules on Bills of 
Lading, new trade terms, export marketing 
partnerships and other forms of joint export 
marketing. For the first time the provisions 
of the American Uniform Commercial Code 
are referred to regularly. 

8. United Kingdom legislation ferd to 
for the first time in this edition inclades the 
Companies Act, 1967, the Resale Prices Act, 
1964, and the Restrictive Trade Practices Ast, 
1968. More than 100 Court decisions are 
noted, the Board of Trade suggestions for the 
simplification of export documentation are dis- 
cussed, and #9 many as five chapters consider 
the Government regulation of exports. The 
provisions of the ‘Convention of Stockholm, 
which constituted EFTA, and the Anglo-Irish 
Free Trade Area Agreement have been noticed, 
as well as the provisions of the Treaty of 
Rome. The book, which has several appendices 
and an index, includes a table of cases, a table 
of statutes, and a list of international conven- 
tions and other formulations of international 
trade law. Since this book is widely-used. abroad 
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—it was translated into Russian in 1958 and 
nto Japanese in 1968—a list of the mejor 
works on export trade law in English, French, 
“German and Spanish hag been added. 


4%, For more than twenty years this concise 
account of the law and practice of inter- 
national trade has been a reliable guides to 
exporters. and students. An internationally 
recognised authority in this field, the author 
who daals comprehensively with all aspects of 
the subject, helped to prepare the resort 
which led to the creation of the UNICITEAL 


{Udited Nations Commission on International - 


“Trade Law). Businessmen and siudents who 
study the subject as part of their syllabuses in 
business studies and law should find the 
volume extremely ngeful.. The newcomer 
-a3 well as the expert receives proper guidence 
‘through the description of the elements of lagal 
dnstitutions and their special functions in iter. 
ational trade. The book states the law as it 
wtood on last July 1969. 


5. A briefer outline of the considers fons 
dnvolved in international trade ‘transactions 
da to be-hadin The Law of International 
Trade (Nutshell Series. 1970.. N. M: Tripathi 
Ltd. Bombay 2). | BS 3. 
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FAMILY LAW (Concise College Te=ts). 


By Judge H. B. Grant, 1970. (Sweet & ' 


Maxwell Ltd., London. (in India N. M 
Tripathi Private Ltd. 
pp. xix & 172. Price £, 1,2s.. 


oe é 
The aim of the Concise College Texts Saries: 


ds to cover in detail, with lucid and he-pful 
@xplanation but ‘in manageable length all 
current law and- practice. - The emphasis son 
Clarifying and placing in context recent legis. 
dation and case law. The essentials of the sub. 
ject are clearly explained and ‘presented in 
-auch a way as to enable the student to acquire 
and retain a thorough understanding of the 
flaw and its practical background,-and the pre. 


sent publication provides a readable intredus. - 


tion to family law in England in its widest 
pense, 


2. The author covers the full range of 
family law. Part I, which is headed Engage- 
ment and Marriage, deals with the law: relat. 
ing to the matrimonial relationship, incleding 
the duty to cohabit, the duty to mairtain, 
matrimonial property law, and the legal con- 
«sequences of ‘the death of either husband or 
wife. The subject matter of Part IL æ the 
breakdown of marriage, which is described in 
, chapters on separation by agreement, netri- 
monial orders, divorce and judicial separation, 
mullity, and the redognition of foreign desrees. 
Part ITI, which outlines the lawa relating ‘to 
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children, consists: of chapters on custody and 
guardianship, legitimacy, wardship, and chil- 
dren in need. 

3. The Matrimonial Procsedinga and Pro- 
perty Act, 1970 makes fresh provision for 
ampowering the court to order ‘either spouse’ 
to make financial provision for, or to transfer 
property io, the other spouse or child of a 
family, to make orders for the variation of 
ante-nuptial and post-nuptial settlements, and: 
for the custody and education of children. It 
abolishes the right to claim restitution of con. 


. Jugal right, and declares what interest in pro. 


perty is acquired by a spouse who contributes 
to its improvement, and makes provision as to 
a spouce’s right to occupation in certain cases. 
And it amends the law. about the property of 
a person whose marriage is the subject of a 
decree of judicial separation dying intestate. 


4. The publication gives sufficient details 
and is complete enough to satisfy the needs of 
students for passing their examinations, of 
practitioners for solving ‘everyday problems, 
and of social workers for appreciating the legal 
implications of family problems. By incorpo. 
rating the. recent changes in English family 
law - in particular the provisions of the Divorce. 
Reform Act, 1969 and of the Matrimonial Pro- 
ceedings and Property Act, 1970 — it also 
becomes a useful guide to ths new divorce 
laws which became effective in January 1971. 
The main provisions of the Law Reform (Mis. 
cellaneous Provisions) Act, 1970 and of the 
Marriage (Registrar General’s Licence) Act, 
1970 have also been included in the text in 
anticipation of their full implementation. 


5. Seventy-five leading English statutes 
relevant to the subject of English family law 
have heen brought togethar in Sweet and 
Maxwell’s Family Law Statutes 1970 (N. M. 
Tripathi, Bombay), where-we have all the basie 
statutory material which would be needed by 
a student for professional or university exami. 
nations on divorce and family law. 


6. The volume is provided with a table of 
cases a table of statutes, and index. Sg 
$ R.S.S. 


ADMINISTRATIVE LAW FOR SUR- 


VEYING STUDENTS. (Concise Col- . 


lege Text). By H. W. Clarke, LL.M., 
D. P. A. 1970. Sweet & Maxwell Ltd., 
London (In India: N. M. Tripathi 

_ Private Ltd., Bombay-2). Pp: xvi& 159. 
Price £. 1. 5s net. 


Hitherto, students in England have been 
obliged io work from books dealing specifically 
with local: government law; town and country” 
planning law; compulsory purchase and com- 
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pensation; and ‘the Land Commission and 
betterment levy. The volume under revisw 
obviates that need, because it provides an onb- 
line of those aspects of administrative law 
which are important from the viewpoint of 
surveying students, Its contents differ sub- 
stantially from books on administrative law 
written for lawyers, who are mainly concerned 
with the general nature of the legal powers of 
the executive branch of government and the 
methods by which such powers may be limited 
and controlled by the courts. Surveyors may 
be interested ini these aspects also, but their 
main concern is with tha substance of execu. 
tive powers particularly as they affect the 
property rights of individuals in land. 


2. The volume covers the structure and 
organisation of local government; the powers 
of local authorities: with regard to housirg, 
public health, and highways; town and country 
planning law; compulsory purchase of land and 
compensation; the powers of the Land Com. 
mission. and the assessment of betterment levy. 
In the last two centuries, powers were fre- 
quently sought from Parliament by private 
companies to enable them to provide public 
utility services like canals and railways, and 
these powers included that of acquiring land 
compulsorily, subject to the payment of com- 
pensation. Subsequently urgent problema >f 


sanitation arose in urban areas and similar - 


powers of compulsory acquisition had to be 
given to the public health authorities. Owing 
to the expansion of local authority sosial 
services in the fields of housing, health and 
welfare, and other developments since thea, 
- the granting of such powers increased enor- 
mously. There. are four separate elements in 


the process of compulsory acquisition -ard . 


Gompensation. The first is the source of the 
power, Act of Parliament or otherwise, to a3- 
quire land compulsorily. Secondly there aze 
the procedures for authorising the acquisiticn 
(Acquisition of Land Ast, 1946), and there is 
the procedure for actually taking the land 
(Comput!sory Purchases Act, 1968); finally, there 
is the process of' assessment, settlement and 
payment of compensation mainly under tke 
Land Compensation Act 1961. It is still 
possible for land to be taken by the Crown for 
defence purposes in an emergency without 
payment of compensation, but the prerogative 
powers of the Crown are superseded wherever 
an Act is passed regulating the exercise of s 
particular power. 

3. The Land Commission Act, 1967 had two 
rain objectives: To ensures that enough land 
is. available for houses and other buildings 
‘needed: and, secondly, to ensure that part of 
‘the increased value due to development should 
be returned to the community. To achieve 
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these objectives the Act sets up a Land Com” 
mission with power to acquire, manage enẹ 
dispose of land which is suitable for develop. 
ment: and to collect a betterment levy on the 
development value arising out of certain tran. 
sactions in or operations on land. It is clear 
from the second ennual report of the Com- 
mission, published in Ostober 1969, that the 
yealisation of neither of the objectives has 
come upto expectations. 

%. The aspects of administrative law dealt 
with are required by the revised syllabus for 
the. examinations of the Royal Institution of 
Chartered: Surveyors.. They cover a very wide 
field dealt with in a number of standard works 
referred to in the further reading list given in 
the Appendix. A detailed study of these works 
may take much longer than the time usually 
available to a surveying student, who should, 
therefore find this one volume extremly useful. 


5. Mention should be made also of the table 
of cases, the table of statutes and index. 
R.S.S. 





THE NEW FRONTIERS OF COM- 
PANY LAW. By S. C. Sen, Bar-at- 
Jaw, 1971. Eastern Law House, Calcutta 
13. Pp. xl & 423. Price, Rs. 40. 


The twentieth century changes in legal 
thinking on company jurisprudence have beem 
fundamental and many established concepts 
have given way to newer ideas and develop. 
ments. English company law is no longer the 
only sources for Indian lawyers and courts. 
The impact of modern corporations in the 
United States, Germany and seversl other 
countries and the new accounting methods im 
the U. 8. 8. R. bave set into-motion far. 
reaching changes in the conventional approach 
to company jurisprudence. The main object of 
the book under review is to focus the attention 
of corporation lawyers to the modern develop- 
ments. While trying to analyse the effects of 


. the new ideas on conventional corporation 


law, the author has summarised the etudies of 
various reputed writers on the changing nature- 
of æ corporation, and has drawn special in. 
spiration from Dr. Friedmann’s Law in ® 
Changing Society, which approaches the subject 
with the conviction that the law must, in 
contemporary conditions, respond to socialt 
changes if it is to fulfil its function asa signi. 
ficant instrument of social order. 


2. Dealing with the newer concept of the 
corporation the author describes how it has 
grown in size, resulting in the dilution of the 
powers and control of the shareholders and 
increase in- tha powers of the manager. Despite: 
literal compliance with the statutory, require.. 


4974 


ments, there may be other facts inducing courts 
to withhold from the members of an association 
one or more of the sitributes of a corporaton, 
or ‘to pierce the corporate veil’. The doctrine 
of ultra vires, which hag been presentirg a 
confusing epectacle, is dealt with and the irner 
conflict of the doctrine of Royal British Bank 
v. Turquand analysed. The author then Dro. 
ceeds to cover the modern position of company 
directors, and the changing pattern of tacir 
functions, liabilities, and duties. He is then 
concerned with the great debate as to whe:her 
profif motives or social responsibilities are the 
dominant objects of a company and also as 
regards the parties to whom the corparais 
directors are responsible. He considers the 
powers of the court to convene company weet- 
ings and the question of forfeiture and lien, 
and suits and proceedings by and against com- 
panies. Government companies, the new rediefs 
and remedies available against mis. mannge- 
ment and oppression under Sections 397 and 
398 of the Companies Act, 1956. and ome 
aspects of winding up by courts are covered. 
The important question of the workers Josi- 
tion in a Gompany is discussed as well as that 
of worker participation in management and 
the legal effects of modern thinking on the 
subject. A chapter has also been included on 
the Monopolies and Restrictive Trade Practices 
Act, The book, which includes the text oʻ the 
Monopolies and Restrictive Trade Practices 
Rules, 1970 and a table of cases and irdex, 
states the law as in June 1970. 


3. The present book should furnish consi. 
derable guidance to company executives and 
lawyers. Included in it are the results of aome 
of the author’s own researches, viz., the legal 
structure oi the modern corporations and the 
position of the different organs, the doctrine of 
ultra vires, lien and forfeiture of shares, wind- 
ing up by court suits and proceedings against 
companies, and reliefs against oppression and 
mismanagement. Some of his views have been 
accepted by the courts and the others ars yet 
to.be canvassed. 

R.SS. 


THE SECRETARIAL PRIMER, 1971. 

` 1st Indian Edition. Eastern Law House 
Private Ltd., Calcutta 13. _ Pp. xii & 390. 
Rs. 18. 


The publication’ of the work under review 


is an important development of the Chartered - 


Institute of Secretaries in India, becauss it is 
the firet book sponsored by the Institute, deal. 
ing with secretarial practice, that has been 
specially written in accordance with Indian 
Jaw and practice. The Institute has secured the 
-pervices of a team of writers who are well 


REVIEWS 


hs 
Journal 137 


qualified in Indian Company Law and whe 
have had many years’ practical experience in 
the company field. 


2. The company secretary arranges foz and’ 
attends meetings of the board of directors and. 
of the shareholders and creditors, anc the 
business done at the meetings should be validly 
transacted and not be capable afterwards of 
being impugned owing to irregularities, so- 
that if becomes incumbent on the secretacy to 
zarefully study the law on the subject. The 
manager or secretary of a company on the 
requisition of a director shall at any time 
summon & meeting of the board. A balance 
sheet and profit and loss account having been 
prepared and audited, the secretary will draft 
a director's report for submission to the Loard, 
based on the results of the company’s working: 
for the year, his knowledge of the position of 
the particular trade concerned and the inten. 
tion of the directors with regard to the pay. 
ment of a dividend and of smounts io be 
placed to reserve. The report should be con. 
fined strictly to facts although some dirzctors 
like to insert a paragraph with: regard to the 
prospects for the next year. The prepa-ation 
of the agenda for meetings is an important 
duty of the secretary, as the quick transaction 
of business depends largely on the ability of a 
secretary to drafi the agende in a manner 
calculated to facilitate, quick devisions. 


8. Divided into twenty-five chapters, the 
present work covers joint stock companies, 
incorporation, memorandum and articles of 
association, capital and its division into ehares, 
commencement of business, and prospectus. It 
considers offers for sale and under.writing, 
stock exchange requirements, issues of sheres, 
share certificates and register of member3. It is 
also concerned with annual return, calls and 
forfeiture, debentures and deposits from the 
public, transfer of shares and registration of 
documents. The topics are then discussed of 
directors and secretaries, inter-corporate loans 
and investments, alterations of capital, .ac. 
counts and audit, dividends and reserves, and 
winding up. Illustrative model resolutions and 
specimen forms are interspersed throzghont. 
the book. 


4%, The Secretarial Primer bas been asknow. 
ledged to be æ useful text-book on secretarial 
practice for students takirg the examinations 
of the Chartered Institute of Secroturies, 
London, and as a valuable work of reference 
for members of the company Secretarial Pro. 
fession. It is also useful to students appearing 
for the examinations of the Institute of Com. 
pany Secretaries of India as well as to others 
taking secretarial practice as a part of the 
commetce courses in the. different Indian 
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‘Universities. By sponsoring publication of this 
Indian edition the Indian Assosiation of the 
institute has done real service towards the 
progress of professional education in India. 


5. The work carries a table of cases and 
index, R.S.8. 





THE NEW JURISPRUDENCE (The 
Grammar of Modern Law.) By the 
Hon, Mr. Justice P, B. Mukharji, Chief 
Justice, High Court of Calcutta, 1979. 
Eastern Law House Private Ltd, 54, 
Ganesh Chunder Avenue, Calcutta 13. 
pp. (42) & 490. Price Rs. 35. 


Jurisprudence is the study of fundamental 
legal principles, including their philosophical, 
historical and sociological bases, and an 
analysis of legal concepts. Jurisprndential 
thought has lately undergone considerable 
change, particularly in the realm of social 
ghilosophy underlying law. Although an ab- 
siract and theoretical subject, researches into 
it have repercussions on a wide range of 
other subjects; for example, the law of crimes 
calls for a good knowledge of criminology and 
psychiatry. As taught today much of the juris. 
prudence has: become out-of-date and the 
teaching of jurisprudence in universities and 
law schools requires radical reorientation, both 
in basic ideas and presentation. No wonder, 
therefore, that this subject should have been 
‘chosen a3 the theme of the Tagore Law Lec. 
tures of the Calcutta University which are 
embodied in the volume before us. 


2. The first four chapters deal with the 
Now Jurisprudence, the Schools of Jurispru. 
‘dence and Theories of Law in the world con- 
text, the Law and its definitions indicating its 
many concepts, and the New Thesis which the 
distinguished author suggests. These are fol. 
lowed by successive chapters on Legislative 
jurisprudence, Constitutional jurisprudence, 
Common Law Jurisprudence, Equity Juris- 
prudence, Company Jurisprudence, Industrial 
Jurisprudence, Taxing Jurisprudence, Adminis. 
trative Jurisprudence, International Jurispru- 
dence, Matrimonial Jurisprudence, Economie 
Jurisprudenca, and Justice in theory and pra- 
-etice. The chapter on Economic Jurisprudence 
indicates the growing emphasis on economies 
a3 a part of modern jurisprudance, while the 
final chapter ‘covers theories of justice, courts, 
tribunals, and precedenis, including Proce- 
dural Jurisprudence, Jurisprudence of develop- 
ing countries end patterns of decisions and 
Judgments. The volume, which carries a use. 
ful index, cites and discusses ceses {a table of 
‘gases being included) whish are not exhaustive 
but only illustrate fhe points made in these 
Lectures, 
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8. “No Court or other authority in the 
State under the Constitution”, says the author, 
“can determine tha primordial question whe- 
ther the Constitution has been lawfully fram- 
ed— Even if framed under violence, . wit 
stands outside the whole area of law, j juris- 
prudence, and justiciability .... the Constitu- 
tion is- the supreme law of the land, even 
supreme above the law, and itself Governing 
sll other laws. The supremacy of the Consti- 
tution is beyond the reach of the legislative, 
the executive, and the judicial power created 
by the Constitution iteslf.... But the Consti- 
tution consenis’to.a vulnerability when it pro- 
vides for its own amendment, and such 
amendment is within the field -of justiciability, 
jurisprudence, and law for the purpose of 
examining whether the constitutional amend. 
ment has been made strictly according to the 
constitutional provision itself.” 


4%, Jurisprudence, saya the present author, 
includes whataver law sees and does in every 
field of human activity. It includes not only the 
concept of ideas, described as New Jurispru- 
dence but also the critical analysis of the differ- 
ent schools of jurisprudence. and the theories 
and definitions of law, as well as applied juris- 
prudence covaring a very wide variety of sub- 
jects. The method of treatment followed in 
each chapter does not discuss the entire law 
on the subject but dwells oniy on the juristic 
trends operating in the particular field.. It 
pinpoints new ideas and makes a new presen. 
tation. These Lectures, which should stimu- 
late new ideas and new thinking. should help 
to re-adjust many of our notions about juris- 
prudence, its functions, its ideals, and its 
techniques of operations. Making a complete 
departure from the orthodox approach to juris. 
prudence, the Iéarned author presents, per- 
haps for the first time, the whole panorama of 
law and justice in theory and practice illu- 
minated by penstrating and far-reaching 
observations. RS. 8. 





‘ANNUAL SURVEY OF COMMON. 


WEALTH . LAW 1969. Editor: 
H. W. R. Wade, Q.C, LL.D., D.C.L, 
1970. Butterworth & Co. (Publishers) 
Ltd., 88 Kingsway, London W, C. 2 (In 
India: Eastern Law House, Calcutta) 
Pp. lxxxiv & 792. Price, Rs. 180- 


Prepared under the auspices of the British 
Institute of International and Oomparative 
Law and the Faculty of Law in the University 
of Oxford the Fifth Volume of the Annual 
Survey of Commonwealth Law. which is just 
to hand, covers the period from July 1968 to 
June 1969. Its twenty-one chapters provide 
a high level of critical commentary on statutes, 
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«gages and legal literature throughout the 
Commonwealth. 


2. Seven of the twenty.oné chapters cover 
<Gonshitutional law, fundamental rights end 
-civil liberties, administrative law, social 
Services and controls, maritime law, inier- 
ational law, and conflict of laws while five 
„deal with taxation, monopolies and restrictive 
trade practice, company law and partnersLip, 
industrial property and labour law. Raal 
property, trusts. succession, and family law 
are the topics of four chapters, and the otkers 
consider criminal law, evidence and fro. 
-cedurs, civil procedure including Courts end 
«gyidence, commercial law, torts and contract. 

3. Parliamentary Government in the Stetag 
an Indie, legislation, and judicial decisions 
<~oncerning acquisition of property excessive 
delegation, equal protection to everybody, -ree 
trade, and Government contracts, are among 
the Indian topics dealt with in the section on 
‘Constitutional law. The Supreme Ccurt 
reversed the judgment of the Punjab Figh 
Court in invalidating the Appropriation acts 
passed after the Spsaker’s purported adjotrn- 
ment of the Assembly. It held that the ru ing 
of the Speaker can be questioned in a Ccurt 
“of law; the Speaker was wrong in ruling on 
March 18 that his order of adjournmen™ of 
March 18 still stood ; the Governor has an 
absolute and unfettered power to prorogue the 
-house; the Governor is entitled to promulgate 
an ordinancs in circumstances such as thos of 
mid-March 1968, and the Deputy Spealsr’s 
certification of a Money Bill will suffice in 
‘auch circumstances. 


4. In Bihar, on coming to power, the united 
Front Government had appointed a Commis. 
sion of Inquiry into alleged malpractzces, 
abuse of power, favouritism and corruption by 
members of the preceding Ministry. The 
Supreme Court was clear that, wher a 
Ministry goes out of office, its successor May 
consider any ‘glaring changes’ and maz, if 

. justified, order an inquiry “Otherwise sach 
Ministry will become s law unto itself and the 
corrupt conduct of its Ministers will remain 
beyond serutiny,” 

5. In respect of judicial decisions, fared 
ages in the period under consideration provide 
æ conspectus of constitutional doctrine es to 
the discrimination permitted under Articls 15 
{4) of the Constitution in favour of the 
‘Backward classes’. In view of the judicial 
<locision invalidating State laws imposing tales 
tax on inter-State sales the Union Parlianent 
devised a scheme which allowed the Statas to 
eeosive the proceeds of the Sales tax levied 
on inter-State sales and this scheme wae up- 
held by the Supreme Court (State of Msdras 
v. Nataraja Mudaliar, A I R 1969 8 C 147). 
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The Supreme Cotrt also held that attempts 
by Ministers to whip up party and public sup- 
port for a Presidential candidate do-not par se 
amount to undue influence. 


6. Several other Indian references relate to 
labour law. Indian Courts have continued to | 
discuss the purposes of industrial law and 
industrial tribunals more openly than i3 the 
case in many other countries. A worker is a 
person employed in induswry but what is 
‘industry’? In Fraser & Ross v. Sambasiva 
Iyer (AIR 1969 Mad 134) the Madras High 
Court held thet accountancy was a learned or 
liberal profession and therefore not an irdus- 
try and the Supreme Court held tha; the 
catering employees in the Crizket Club of 
India could not be parties to an industrial 
dispute as the Club was non. profit making and 
could not be called an industry (A I R 1969 
S C 276). In various statutory contexts the 
Courts have had to interpret the terme ‘dis. 
missal’ and ‘discharge.’ Further a new form 
of industrial action has become very. popular 
on the Indian sub-continent, viz., Gherac, 
which is held to be always likely to involve a 
violation of the criminal law. A stey-in- 
strike is legal in India, although workers who 
stay in their employer's premises after normal 
working hours are liable for a trespass, but 
their conduct per ge is not a criminal offence. 


7. Tha Survey which contains a table of 


“statutes, table of cases, and subject-index and 


territorial index, maintains the high standards 
of scholarship, analysis and presentation which 
we have come to associate with it. Lawyers 
seeking concise well:documented information 
on Commonwealth decisions cannot do batter 
than turn fo it. 

R. S. 8. 


’ 


THE METRICS OF LEGAL PHILO- 
SOPHY. By A. R. Biswas, M.A. LL.M., 
1970. Firma X. L. Mukhopadhay, 6/1A 

.Dhiren Dhar Sarani, Calcutta 12. Pp. ii 
and 59. Price, Rs. 10. 


“Legal scienca”, observed K. G. Warzel, 
“would succeed in stopping the principal 
breach in its ramparts through which un- 
certainty may enter, if the social forces and 
value, judgments could be transformed into 
clearly conceived logical formulae of definitely. 
limited legal effectiveness.” This can come 
about with the utilisation in legal science of 
the concepts of other sciences, according to 
the author of the book before us, Science has 
so far remained outside law and its philosophy, 
and it is high time it waa also pressec into 
service, a3 has been attempted in the Feeney 


- book. 
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2. The book contains thirteen sections, with 
an epilogue. Twentythree main equations of 
gocial mathematics have been derived on the 
basis of analogy and induction to get at the 

` legal truth. Juridical truth often eludes one’s 
grasp since it does not coincide with historical, 
psychological or. empirical truth, notwith- 
standing the positive tendency dominant in 
jurisprudence. It however admits of quantum- 
mechanical treatment, which is attempted here. 
The logical formulae are transformed into 
` those of analogy and induction and become 
related to life and experience, and this hag 
' formed the foundation of the present work, 


3. Among the topics dealt with i in the work 
are; the calculus of probability; analogy, social 
mathematics; the law of the libido; a mass 
‘man in a mass society; the pyramid of power 
polities; society and revolution in a pictograph; 
Government as a triple point; three powers in 
a Circuit; jurimetrics; judicial power in a 
‘tunnel effect’; and legal philosophy in a new 
key. ay 


` & Ag voiiarked by the anther: science hid 
two kinds of impact on law, ideal and material. 
Tho first relates to ideas and the second con- 
gists in the influence of science and technology 
upon law as an instrument of social contrcl. 
Thus in the U.S.A. Virginia’s cedar.dust 
statute is a collaboration of science, technology 
and law, for the public good. It declared all 


red cedar trees within two miles of any apple 


orchard to be nuisances if the State entomo- 
logist certified that they were the hosts of the 
cedar rust, in which case he was authorised to 
order their destruction. and the Supreme 
Court upheld the validity of this statute. The 
scientific statement of the effects of cedar rust 
spores on apple orchards holds good for all 
time, but in 1960 there was a change in the 


technology of fungicides, for it was found that 
But the’ 


they could now. prevent fungus. 
statute was not changed, because at any time 
cedar dust might develop a strain which would 
be immune to all known fungicider. This is 
‘law in the skadow of science. The scientific 
method has been applied in legal research in 
recent years on the analogy of the natural 
sciences and the term ‘jurimetrics’ is suggested 
for it; it means the scientific investigation of 
legal problems such as the quantitative 
analysis of the judicial process. G. Schubert’s 
“Quantitative Analysis of Judicial Behaviour” 
(1959) has done good work on this in respect 
of U. S. Supreme Court decisions. 


5. A versatile scholar, the present author 
has also written legal studies such as “the 
evolution of judicial power in India” and 
“Indian jurisprudence of property rights.’ He 
is reputed to have studied Politics, Economice, 
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History, Sociology and Law on the one hand, 
and Mathematics, Physics, Chemistry, Botany,. 
and Statistica on the other. He has also exer- 

cised the powers of a Magistrate and Collector. 

The claim, therefore, is perhaps justified thas. 
the prasent attempt is somewhat unique to- 

measure the soncepts of legal philosophy in 

terms of Sosial Mathematics. R.S.S. 
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THE LAW COLLEGE MAGAZINE, - 
ERNAKULAM, 1971. Managing Editor: 
M. P. Padmanabha Pillai. Pp. English. 
Section 136, Malayalam 28. 


Replete with ag many as twenty.eight in- 
structive articles on current legal problema, 
ten of them from student contributors, the 
latest issue cf this College magazine has the 
distinction of carrying contributions not only 
from the judges of the Kerala High Court and 
the members of the Kerala University staff 
but also from practising lawyers and academic 
men from outside Kerala. The student contri- 
butions deal, inter alia, with property right as» 
a fundamental right, Kashmir as an inter. 
national dispute, the executive, the Legislature 
and the judiciary, and the place of the judi- 
ciary in a democracy. 


` 2. The article on the utilisation of river 
waters in international law should ke of topical 
interest in view of the disputes frequently: 
plaguingzthe relations between Tamil Nadu, 
Mysore and Kerala. The Inter.State Water 
Disputes Act, 1958, authorises the Govern- 
ment of. India -to constitute ad hee tribunals. 
for deciding inter.State water disputes, and: 
the Government of Tamil Nadu, itis wel 
known, has been pressing the Government of 
India for the appointment of such a tribunal. 


3. Discussing the constitutional position of 
the Govarnor, the writer of another article 
specifies the following four areas as requiring: 
clarification : appointment and dismissal of 
Council of Ministers : summoning, proroguing. 
and dissolution of legislative assembly ; fre- 
quentilegislation by ordinance; report to the- 
President on the failure of the constitutional 
machinery in the State. In a review of the. 
functioning of the international Court of 
Justice, the writer considers some of the 
urgently felt defects in the existing procedure- 
and law and indicates possible reforms. 


4, Writing on the subject of equality under 
the constitution and the Supreme Court, Dr. 
A. T. Markose deplores that there has been a. 
complete misconception concerning the doct.. 
rine of classification and that there have been 
no intelligible differentia on which the classifi- 


- gation should be based and no rational nexus- 
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which that differentia should have to the 

' object of legislation. The question to be assed 
in thia connection, points out another comiri- 
butor, is whether the injunction of Article 14 
of the Constitution is merely a ban on the 
arestion of inequalities by the State o2 a 
command to eliminate inequalities exising 
without any contribution thereto by sate 
action. The fundamental question, accorcing 
to him, is, to what other areas should the 2ew 
approach to equality be extended? What zole 

. should the Courts play in defining both the 
areas and the relevant norms? The incidence 
of the charges for State operated services calls 
more heavily on the poor than on the rich, 
and should the new approach be applied to 
them ? 

5. Mistakes in the formation of a contract 
and the disputed problem concerning the 
identity or existence of the parties are covered 
in three of the contributions. The first ariicle 


throws light on certain inequities and detects 


dn the existing law on this topic and suggests 
desirable amendments. The problem of com. 
mon mistake in contract law and the varving 
furistic opinions on the subject are covered in 
the second, and the question of the liability of 
joint promisors under Indian Contract lay in 
the third of the articles. 


6. The Magazine includes an account o: ‘the 


activities of the College Association, anc the 


geveral illustrations it carries add tc its 
attractiveness. 
B:-8: 8. 





THE LAW OF PARLIAMENTARY 
PRIVILEGES IN U.-K. AND IN 
INDIA. By P. S. Pachauri, M. A, 
LL.M, 1971. N. M. Tripathi Frivate 
Ltd., 164 Samaldas Gandhi Marg, Bom- 
bay 2. Pp. xx & 506. Price, Rs. 45. 


The expression ‘Parliamentary privilsges’ 
än constitutional statutes generally conrotes 
three different legal terms, viz., privilages, 
piwers,and immunities. Parliamentary pri- 
vilege is an integral part of parliamentary 
democracy as it exists in U. K. and as is has 
been adopted by many democratic countries, 
as for example in India, where it has in its 
entirety been made a part of the Constitction 
{Arts, 105 and 194). On the whole thirty-one 
countries of the Commonwealth with perlia. 
mentary types of- democracy have, between 
1950 and 1967, made laws conferring privi- 
leges on their legislatures, Three other broad 
features in India are the confermen: of 
fundamental rights on the people, of special 
powers to issue prerogative writs on the Sigh 
Courts, and of the right to move the Supzteme 
Court for the enforcement of these fundamen- 
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tal rights, which has itself bean made a funda- 
mental right. These constitutional provisions 
have given rise to several anomalies in law 
and to the problem of their interpretaticn, as 
well as to the problem of codification for 
which the constitution gives the necessary 
powers to the legislature. It is, however, note- 
worthy that opinion is sharply divided oa the 


. desirability of codification, as can be seen from 


She views of ex.Chief Justices K, Subba Rao 
and M. Hidayatullah. 


2. Issued under the auspices of the Insti. 
tute of Oonstitutional and Parliamentary 


` studies, New Delhi, the book before us, which 


represents the result of many years of ressarch 
for the degres of LL.D., contains a critical 
analysis of the operation of the law of Parlia. 
mentary Privilege in the U. K.,-from whom 
it has been imported into India wholasale, 
how it has operated in India go far, anc how 
the intention of the makers of the constitu- 
tion in importing this law can be fuldlled. 
The Introduction explains clearly what privi- 


` lege is about and why the House of Commons 


and the Lok Sabha need it for the proper 
discharge of their responsibilities to the elec- 
torate. 


8. The author is concerned with privilege 
asa judicial concept, proceedings in Farlia- 
ment, privacy in deliberations, and proceed. 
ings as evidenca Freedom from arrest, 
powers, the constitutional provisions in India, 
and the application of the privilege are next 
considered. The term “breach of privilege” 
is decribed in Chapter IX as well as the 
narrow distinction between it and the term 
‘sontempt,’ In another chapter (Chapter V) 
the author quofes‘from a House of Commons 
Report of 1945.46 which stated: “The korder 
line between legitimate political activity and 
illegitimate pressure upon. members of the 
House of Commons must be sometimes diffi. 
cult to determine” and the proper decla:ation 
of interests by legislators threatens to be a 
continuing problem. The volame is furnish. 
ed with several appendices, æ table of cases, 
bibliography and index. 


4. The law of Parliamentary Privilezes in 
England has evolved from precadent to prece- 
dent, but very few precedents have gone up to 
the courts of law, unlike other branches of 
law which have been built up by them. In 
these cases, moreover, the courts had to deal, 
not with the different ingredients of the law 
but with the general powers of the legislature 
to punish for breach of privilege or contempt. 
The real operation of the law is to be found 
in the proceedings of the House of Commons 
and reports of its Committee of Privileges, 
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Few attempts have, therefore, been made to 
anslyse these precedents and formulate tae 
_ principles underlying them. May’s Parlia. 
mentary Practics is believed to be the only 
available treatise’on the subject, which con- 
tains its mein feature without detailing the 
precedents out of which the law has been 
developed. The present comparative and 
well.documented analysis of the Parliamen. 
tary process should be a valuable aid to the 
understanding of our Parliamentary institu. 
tions and furnish practical guidance to tae 
legislator as well ag the citizen. R.S.S. 


SECRETARIAL PRACTICE IN INDIA. 
By J, C. Bahl; B.A n M.Com., 9th Edi- 
tion, 1971. (N. M. Tripathi Private Ltd., 
Bombay 2), Pp. vii & 676, Price Rs. 16. 


N 
What is a company secretary ? What is he 
required to do? What is he not required to 
- do ? What should be his qualifications ? And 


what is his position and influence in ‘the - 


actual working of a company ? The present 
publication, which is now in the 9th edition, 
answers these questions. Thoroughly revised 
and brought up-to-date, several specimen docu. 
ments and reports in it have been replaced by 
more recent ones. The chapter on Manage- 
ment of Companies has béen revised to drop 
portions dealing with managing agents, and 
secretaries and treasurers, as these have been 
abolished since April 1970. The chapter. on 
correspondence and reports has been made to 
include some original specimen, circulars 

` issued by companies and a chapter has been 
included, dealing with foreign companies in 
India and the secretarial practices relating to 
them. 


2, The author describes the various kinds of 
joint stock companies, the formation of public 
and private limited companies, classes of capi- 
tal and shares, membership and. register of 
members, share certificates, share warrants, 
and stock certificates, calls on shares and foz. 
feitures, transfers and transmission of shares, 
and borrowing powers and methods. He is 
concerned with various kinds of company 
meetings, specimen resolutions, board méei. 
ings, the statutory meeting, the annual general 
meeting, extraordinary general meetinga and 
minutes. He then considers dividend and inte. 
rest, the management of companies, books, 
annual return, accounts and profits, conver- 
sion of companies and alteration of share 
capital, arrangement, reconstruction and ‘amal. 
gamation, foreign companies in India, corres- 
pondence and reports, and winding up, and these 
are the topics covered in the last four shapters. 
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8. The duties of a secretary can be classified. 
into those in relation to the directors, those» 
in relation to the share-holders and the public. 
those relating to the administration of thes 
office, and statutory duties. A sound general 
education, knowledge of office organisation 
and business methods, knowledge of book.. 
keeping, of mercantile law, of the law of 
meetings and of foreign languages, and a good. 
personality, are among the qualification re. 
quired of a secretary. The secretary of a- 
company is the officer through whom its ad. - 
ministrative work is carried on. He is a ser- 
vant of the company and, as such, must carry” 
out the orders of the directors and must put 
into effect the resolutions passed at the direc- 
tors’ meetings. 


4%, Normally tha Secretary is present at ali 
meetings of the company and of the directors 
and makes proper minutes of their pro- 
ceedings. The minutes of each board meeting, 
to be entered into the Minute.Book, must con- 
tain a correct and fair summary of the pro- 
ceedings, appointments of officers made at the 
meeting, the names of the directors present 
and, in the case of each resolution, the names 
of directors dissenting from the resolution. 
The Minutes are the. written records of the 
business transacted and the decisions arrived. 
at by a meeting of the directors of share- 


“holders. It preserves in a concise and clear 


manner a correct record of the decisions taken 
and, when signed by the Chairman, becomes 
the permanent official record of the company.. 
Under the direction of the board, the seare.. 
tary issues all notices to members and others, 
conducts correspondence with share-holders in. 
regard to calls, -transfers and forfeitures. He 
ig in charge of the books of the company like: 
the register of members, share ledger, transfer 
book and register of debenture holders. He 
submits the necessary returns to thé Registrar 
of companies, and makes preparations | for 
holding and conducting meetings. 


5. The Appendices to the book give parti- 
culars of the documents to be registered with 
Registrar of Companies, matters requiring the: 
sanction of the Central Government, matters: - 
requiring the sanction of the share.holders, 
and schedules of fees payable. Students of 
commerce and others connected with company 
secretarial work should find the publication. - 
which has an index, extremely useful, 
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THE NIGERIAN LAW JOURNAL, 
Vol, 3. 1969 General Editor : Prof. F. 
O. Elias, Dean of law,.University of 
Lagos, Lagos, Nigeria. Published in 
1970 by Sweet & Maxwell Ltd., Lonion 
(In India: N. M. Tripathi Private 
Ltd., Bombay 2) Pp. 185. Price, te i8s. 
net. 


Apart from the book reviews, the: journal 
carries notes and comments on some réeent 
amendments to the criminal code, the Nige- 
rian Territorial Waters Decree 1967 ard 
international law, and Homicide by Reckless 
or Dangerous Driving (Summary Tria] and 
Punishment) Edict 1968, end includes con- 
tributions, inter alia, on the legality of the 
O. A. U. Council of Ministers’ Resolution on 
Rhodesia in December 1965 and on civil svits 
-by and against public corporations in Nigeria. 


2. Four articles deal with the legal frame- 
work of industrial relations in Nigeria, seme 
recent constitutional issues, the proper p ace 
of Islamic Law, and the reform of the awto- 
mary Court systems. 
Nigerian Labour law is the acceptance of 
the common faw principle that the relat.on. 
ship between an employer and, employes is 
based upon the individual contract of employ. 
ment, but this preeupposition of equality 
between the parties tends to ignore o her 
social and economic Gonsiderations which tilt 

the scales so much in favour of the employers 
that safeguards have had to be providec by 
way of collective bargaining or by State regu. 
lation. Until recently virile and strong trade 
unions were absent and the State had thare- 
fore to pass legislation (the Labour Code) 
designed to provide protection to workers and 
to guarantee them certain minimum standards 


as regards their terms and conditions of- 


employment. Does collective bargaining give 
rise to legal rights and duties? The scme- 
what uncertain position was however regula- 
‘ised by'`the present law contained in the 
Trade Disputes (Emergency Provisions) 


Decree, No. 21 of 1968. The writer suggests . 
that an industrial Court should also be esta: 


blished to deal with such matters as termina. 
tion of contracts of employment, interprsta- 
tion of collective agreements, and adjudication 
upon industrial disputes. 


3. Should the Nigerian Courts ` adopt a 


consistent method of construction of the 
constitution or leave room for choice betreen 
a strict and liberal method? Some want a 
liberal approach to the interpretation of the 
constitution, but it is feared that & consis$ent 
application of liberal interpretation may result 
in unfottered legislation in the sphere of 
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fundamental human rights, and the pozition. 
of tue Courts as the guardiana of individual 
liberty may be weakened. The Courts, it is 
urged, should be free to make a choice 
between a liberal and a strict approach; it. 
will be possible only'then to decide whether 
the interest of the Government should prevail 
or that of ‘the individual in a given legal 
contest. 


%. Another of- the articles tries io define 
the proper place of Islamic law in Nigeria. 
Islam has influence in legal matters in the 
northern parts of Nigeria only and iz virtually 
unknown in the legal life of- the south, which 
Yaises & very interesting issu2 of finding the 
reason for the differences in the approach to 
Islamic law. The conclusion is arrived at that. 
Islamic law should be applicable only when 
the parties have selected Islamic law to bind 
them in a particular transaction or when the 
matter in question is known to no other law 
but the Islamic Law. 


‘§. The military revolution of 15th January 
1966 brought about striking reforms in the 
customary Court systems in Nigeria, and the 
various changes effected are discussed in 
another contribution. One of the writers 
attempts an analysis of the sources of. equity 
in the Nigerian legal system and shows how 
equity has exercised a continuing and growing 
influence on its development, while another 
considers at length the area in which the 
constitution could be influential in remould. 
ing the rules governing the admissibility of 
evidence in Nigeria. The latest Navakal case 
in India should have made it evident that the. 
Indian Evidence Act also requires certain 
specific amendments. The articla on character | 
as a basis of criminal liability examines those 
Gases in which the good or bad character 
of the accused forms an essentiel ingredient of 
the offence. R. 8. 8. 


COMMENTARIES ON THE CONSTI- i 


TUTION OF INDIA. By V. B. Raju, 
M. A, I.C. S., Formerly Judge, Gujarat 
High Court. 1971. Eastern Book Com- 
pany, - Lalbagh Road, Lucknow. 
Pp. xxxviii & 899, Price, Rs. 35. ` 


Commentaries and dissertations on the 
Indian Constitution have- been numerous. 
The reader’ is familiar with the works ct 


. distinguished jurists and legal experts like 


Durgadas Basu, H. M. Seervai, K. Subba Rao, 
T, L. Venkatarama Ayyar and M. P, Jain, and 


-the volume under review is a notable addition 


to that long list. The 395 Articles of the 
Constitution are grouped under 22 different 
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Parts, several of the Parts being sub-divided 
into appropriate chapters. Parts I and II 
(Arts, 1.11) deal with the Union and ita terri. 
tory and citizenship. Parts IIL and IV (Aris. 
12.51) deal with the fundamental rights and 
directive principies of Btate policy, and Parts 
Y and VI (Arts. 52-237) cover the Union and 
State Executive, Legislature, and Judiciary. 
Parts XI and XII consider the relations bet- 
` ween the Union and States, and finance, pro- 
perty, contracts and suite. Parts XIII and XV 
to XVIII (Arts. 301.307, 324.360) deal with 
the subjects of ‘trade and commerce, elec- 
‘tions, special provisions relating to certain 
<olasges, language; and emergency provisions. 
Articles 361, 362 and 363 dwell on the powers 
of the President, the rights and privileges of 
the rulers of Indian States and bar to inter. 


ference by Courts in disputes arising out of 
gertain treaties, covenants, etc., and Art. 388- 


with the procedure for amending the con- 
-atitution. 


2. Can new pleas and arguments be ad- 
vanced for the first time before the Supreme 
Court? Is the advice of the Council of Minis- 
ters binding on all matters on the President 
or Governor? Can the fundamental rizhts be 
modified? On these and other topics the 
authors views are presented with cogency. 
An Act amending the constitution under 
Art. 368 is valid even if it abridges or takes 
away fundamental rights (AIR 19658 C 845— 
Sajjan Singh case). But the contrary view is 
taken in the cause celebre, Golaknath (AIR 
1967 S C 1643), on .the ground that the 
amendment of the constitution is law under 
Art. 13(2) and Art. 368 deals only with the 
procedure, although the present author would 
- geom to be in good company when he holds 

that fundamental rights can be modified as 
provided in Art. 368. As if to give the quietus 
-to this vexatious controversy, the latest con. 
stitution ameniment bill seeks to empower 
the Parliament to amend any provisions of the 
Constitution, including fondamental rights, 
priority being accorded to the Directive 
_ Principles of State poliey.- The Prime Minister 
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has mede it clear that it is not the intention 
straighiway to meke mincemeat of these 
rights, but ouly to make it possible to acquire 
compulsorily private- property for a public 
purposs on payment of a certain sum (not to 
be coniused with compensation). No confron- 
tation between the legislature and judiciary 
is envisaged and it is quite plausibly argued 
that what the people have given themselves, 
viz., tke constitution, through a constituent 
assembly, they should be able to amend or 
abrogate -through the constituent power of 
their own parliament, 


3. Similarly, all the powers of his office 
exercisable by a Governor can be axercised 
only on the advice of Ministers except in so 
far as the constitution expressly or by neces. 
Bary implication saya that he can exercise 
those rowers in his individual discretion. As 
regarde summoning and dissolution of Parlia- 
ment tae author's views are based on the fact 
that tke President of India, unlike the King 
of England, is elected and represents the 
whole nation, and, therefore, the conventions 
which apply in England. cannot be applied in 
India ia the face of the constitutional provi- 
sions. The author deplores that in spite of the 
fact that India is a Union of States, the 
Constitution has been amended to deprive 
some tarritories of their statehood in order 
to mak; them ‘Union territories”. 


%. Taat the important principles of the 
Constitution should be clearly understood by 
the levyer, law. student and layman nobody 
can gainsay. In the present attempt to present 
an analytical, explanatory. and critical com- 
mentary. with synopsis on the different Articles 
of the Constitution, the author has expressed 
his own views independently and cogently. 


“8. Tao volume contains all the nine sehe- 


`dules of the constitution as well as ten ap. 


pendices (including the twenty-three Constitu. 
tion amending Acis), and carries a table of 
cases and index. : 
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EXTRADITION IN INTERNATIONAL 
LAW. By I. A. Shearer, LL. M. (Ade- 
laide), S. J. D. (Northwestern), Univer- 
sity of Adelaide. 1st Edition. 1971. 
Manchester University Press, 316-24 
Oxford Road, Manchester, England. (In 

India: N. M. Tripathi Private Ltd., 
Bombay. 2.) Pp. xxiii & 283. Price, 
£ 4.20 net. i 


Increasing air trafic has made the flight of 
a fugitive from the law easier than before and 
extradition proceedings are a necessary instru- 
mént to secure the return of the offender to 
his country; the latest case of Dharma Teja’s 
extradition from the U. K. for being tried 
in India will readily occur to the reader’s 
mind. Extradition means the surrender of an 
accused person or a convict by the territorial 
State where he is found to the request- 
ing State whore he is alleged to have com. 
mitted or to have been convicted of a crime. 
The Indian Extradition Act has certain special 
features like Basis of Extradition, Oategoriga- 
tion of States, Pre.Independence Treaties, 
Two categories of Extradition offences, and 
Extradition with Formalities and Extradition 
without Formalities. Extradition law is a 
dual law involving municipal as well as trans- 
national law. 


2. In 1932 a committee appointed by the 
Harvard Law School ‘Research in Interna. 
tional Law’ Programme drew up a draft con. 
vention on extradition law and practice, and 
the book before us is, in part, a re-assessment 
of the Harvard team’s proposals in the light 
of the subsequent thirty years of treaty 
practice, legislation and national jurisprudence. 
It makes a special study of hindrances to the 
effective working of extradition law, such as 
lack of sufficient extradition treaties, the 
rigidity of several of them, and excessive pro- 
Gedural requirements, The book deals with 
the role of treaties, statutes, the courts and 
the executive, with alternatives such as 
abduction and deportation, with the problem 
of defining the offences, and the question of 
whether evidence of guilt should always ac- 


Company a request for surrender, and with 
political offences and procedural difficulties. 


8. An essential element in international 
law, the extradition law, the author argues, 
should be harmonised with national practice 
in order to strengthen inter-State co-operation 
in the fight against crime. He therefore pleads 
for the conclusion of further extradition 
treaties, the overcoming of old barriers erected 
by outdated prejudices, the requirement of 
prima facie evidence of guilt as a protection 
to the fugitive and the simplification and 
harmonisation of extradition proceedings. 


4. International co.operation in the suppres. 
sion of crime, the framework of extradition, 
procedures other than extradition, and the 
nationality of the fugitive are discussed; and 
then are considered the subjects of acts for 
which extradition may be granted, evidence 
of guilt, political offences, and procedural 
problems. It is the author’s conviction that 
there already exists more common ground 
than is supposed between national laws and 
practices of extradition and further harmoni. 
sation is both attainable and necessary. The 
book gives selected extradition statistics and 
treaties and lists of extradition statutes and 
texts of treaties, and includes a bibliography, 
table of cases, and index. 


5. It is believed that, in the present book, 
for the first time in this century a scholar of 
international criminal law from a common 
law country has tried to re-appraise all the 
basic problems of extradition in the light of 
the needs and difficulties of the modern world. 
It should help greatly in promoting the know- 
ledge of extradition law both in theory and 
practice, in protecting the rights of man, and 
in improving co-operation between States and 
peoples. R.S.S. 
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DEVELOPMENT OF JUDICIAL 
SYSTEM IN INDIA UNDER THE 
EAST INDIA COMPANY FROM 1833 
to 1858. By Ramesh Chandra Srivas- 
tava, M.A. LL.B., Ph. D. With Fore- 
word by M. C. Setalvad, 1st Edition. 
1971. Lucknow Publishing House, 37 
Cantonment Road, Lucknow. Pp. xii & 
232. Price, Rs. 45. 


“he present judicial set-up in India is 
largely a legacy of British rule and its foun- 
dations go back to the days of the East India 
+ Company, and the present work is a detailed 
and analytical study of those fonndat ons, 

based mainly on original and contempcrary 

sources from the National Archives of India. 

The source material is. the original anc.un- 
‘published records of the Government of India, 

Parliamentary proceedings, judicial corres. 

pondence, and official reports and compila- 

tions. The work is concerned with the evolu- 
. tion of the norms and procedures which pro- 
vided the infra.strudture cf the Indian udi- 
ciary and the legal edifice which in its essence 
exists even today. Of special importance im the 
work are the chapters dealing with Indians in 


the Judiciary, inter.State law, court langnage,. 


codification of the law, and’ the emergence 
of the Indian Bar. 


2. The Charter Act 1833, among cther 


things, sought to simplify the complexities of 


the law re-assess the situation objectively by 
adopting a more enlightened and progressive 
policy, and in the next twenty years the 
British Indian Administrators set out to make 
the judiciary equal to the needs of the people 
and the exigencies of the situation. Clause 87 
of this Act contained a specific recogniticn of 
the right of the Indians for employment under 
the Company, and yet the increase of Incians 
in judicial employment was slow and tardy 
and resisted by Englishmen resident in India. 
Even in those early days it is of interest to 
note that there were the familiar law ofscers 
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the use of any other language”. Although the 
change from Persian to Hindusthani was re. 
ported fo be a success. a namber of local 
languages held the field in subordinate courts 
until the preponderance of English barristerg 
and judges brought English into vogue as the 
language of the courts. 


%, As regards codification, Macaulay's efforts 
to compile a draft of the Indian Penal Code, 
the delays of which he was accused, and the 
eventual submission by him of the Draft 
Penal Code in 1837 are depicted in great 
detail. The story is also told in brief of the 
preparation and enactment of the Codes of 
Criminal and Civil Procedure, and, finally, the 
author traces the rise of the Indian Bar since 
Regulation VII of 1793, “which was the first 
attempt to regularise the institution of vakils 
in India.” 


5, For the period prior to 1833, the reader 
may refer to “Studies in Indian Legal History 
and Indian Constitutional History” (By M. 8. 
Rama Rau, Hyderabad. 1970.) It describes 
the genesis: of the Hast India Company, the 
administration of justice from 1639 to 1726, 
the Mayor's Courts, the Adalat system and the 
judicial reforms of Warren Hastings, as well 
as the Regulating Act 1773, the judicial re- 
forms of Lord Cornwallis, and the judicial 
administration in the Provinces of Madras and 
Bombay between 1753 and 1861. 


6. In concluding the presont work the 
author observes that though the judicial system 


. had its inadequacies, it went dar towards the 


, like the Legal Remembrancer, the Advecate ` 


General, the Registrar, the Company’s Boli. 
citor, and Standing Counsel. 


ı 3. Dealing with Inter-State Law, the ork 
describes difficult questions of international 
law arising out of the attempts of criminals to 
escape from one jurisdiction to another at a 
time when several jurisdictions prevailed at 
the same time in India. The question of court 
language in those days is of some partisular 
relevance to us. For a long time Persiar was 
the court language, but Act XXIX of 1837 
“empowered the Governor.General to dispense 
with any Regulation which enjoined ths use 
of the Persian language... . and to pregoribe 


y 


r 


consolidation of the political and administra. ° 
tive unity of the country and provided a per. 
manent base for the edifice of modern Indian 
judicial organisation. A highly useful work 
for the research worker and the lawyer, if 
should be equally suitable ag a basis for fur. 
ther work on a topic essential to the study of 
legal history in India. 


7. Several appendices, glossary, biblio. 
graphy and index are useful features of the 
work. 
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LECTURES ON JURISPRUDENCE. 
(According to Meerut University Sylla- 
bus), 1971. By Bakshish Singh, M.A., 
LL.M., Advocate, Lecturer, Law De- 
partment, N. A. S. College, Meerut. ` 
Pp. 156. Price, Rs. 6/-. 


Fundamental legal principles and their 
philosophical, historical and sceiological basig 
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and analysis of legal concepts, constitute ths 
subject of jurisprudence. Jurisprudential 
thought has lately undergone considerable 
change, particularly in the realm of ‘social 
philosophy underlying law. Because of ths 
impast made on law by other subjacis lika 
sociology and economic theory, the concepts 
of liability and ownership (State or public 
ownership) have undergone a radical change. 
Although an abstract and theoretical subject, 
researches in it have repercussions over a 
wide range; the law of contract, for example, 
may well call for a general knowledge of 
economics and economic theory on the part of 
the lawyer. 


2. Out of the twenty-seven lectures con. 
tsined in the present publication, the first five 
deal with the nature and schools of jurispru- 
dence, the evolution of law, justice and ita 
administration, and law and fact. The topics 
of jurisprudence and comparative law, English 
and foreign jurisprudence, the Austinian defi- 


nition of law. Law in terms of judicial pro-- 


cess, natural and legal justice, necessity and 
administration of justice, civil and criminal 
justice, theories of punishment, and secondary 
functions of law Courts, are discussed. 


_8. It is understood that law should be 
made precise and clear, anda true picture 
must be available to the reader. Law is as 
much an abstract body of rules as a social 
process for reconciling tha conflicting interesta 
of the members of aociety. It should therefore 
have sanction behind it and be recognised by 
the bulk of the members of sosiety. The 
scope-of the present lecture is mainly analyti. 
` gal, and the lecturer accepts Salmond’s defini- 
tion of law “‘as-the body of principles recog. 
nised and applied by the State in the adminis. 
tration of justice’. 
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4. The lectures cover the classification and 
kinds of law, the theories of law, the sources 
of law like custorn, judicial precedent and 
legislation, and consider kinds of custom, 
chief requirements of: custom, distinction 
between custom and prescription, doctrine of 
stare decisis, ratio decidendi and obiter dicta, 
supreme and subordinate legislation, interpre- 


‘tation of statutes, harmonious construction, 


and strict interpretation. They are concerned 
with the anelysia of legal rights, their classifi. 
cation, and tha classification of duties. Owner- 
ship, pogsession, titles, intention and lability,’ 
are the subjects of five of the lectures, which 
describe the various kinds of ownership, the 
nature of possession, mode of acquisition of 
possession, the theory of penal liability, malice, 
motives and criminal attempts. The last form 
lectures cover the law of property, the law of 
obligations, the law of procedure, and the 
State and sovereignty. 


5. It is the opinion of competent critics 
that, as taught today, much of the jurispru- 
dence is out of date, and the teaching of juris- 
prudence in universities and schools requires 
radical re-orientation, both in basic ideas and 
presentation. Designed to meet the require- 
ments of the LL.B. (Third Semester) students 
of the Meerut University, the lectures are 
largely in the form of question and answer, 
and should be of groat assistance to the 
students for whom they are intended. The 
lecturer has done a competent piece of work 
in presenting the views of all euthoritative 
writers, more sspecially of Salmond.* 


| BS.S. 





* See Shingne’s suearaaty, of Salmona’s Jurispru- 
dence. (By A. KE. Sarkar, 1970, Tripethi Pri- 
vate Lid., ‘Bombay-2). 
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DIGEST OF REPORTED AND UN- 
REPORTED ‘DECISIONS ON RE- 


.VENUE LAW. 1964-68. Compiled by ` 


H. P. Vaishnav, B. A. LL. B. 1963. 1st. 
. Edition. The New Gujarat Law House, 

Three Gates, Ahmedabad. Pp. 292. 

. Price, Rs, 20/-. 

There are more than twenty tenure aboli. 
tion laws in Gujarat, and each of them is meant 
for either a particular area, or tenure, or 
eituation. Added to the laws of the erstwhile 
States of Saurashtra and Kutth, they present 
a confusing picture as they are always in a 
atate of flux. Under the Tenancy Act oi 1939, 


for example, the mortgagee could become a -. 
__ tenant; under ‘the Tenancy Act of 1948, . 


however, he lost that right, and a tenant 
inducted by a mortgagee: was also not recog. 
nised ag a tenant, but the Supreme Cenri in 
the case of Dahya v. Rasul held that, even +if 
a mortgages does not become a tenant, a 
* tenant inducted by him can become one. 
amendments made in 1952, 1953, 1936 and 
1960 have made changeréin the law, But in 
Kutch area the Tenancy Act of 1948 lwes still 
in force in 1958, when the Bombay Tanancy 
Act wes applied. Although the Teranry Act 
1939, is mostly repealed, some of its g3ctions 


still endure as good law as well as some other 


sections of the repealed ordinances im Sau. 
rashtra. 

2, It is na wonder, therefore, that tae in- 
terpretation of revenue laws became difficult 
and complicated and, in the volume covering 
1960.64, the present author, who is a member 
of the Gujarat Revenue Tribunal, coMected, 
- collated and classified these decisions on the 
. interpretation of the revenue laws, ard this 
work bas been continued in the present volume, 
which- covers the period 1954:68. The total 
number of cases; i e., dicta digested is 436 and 


they fall under more than 20 different Acts, _ 


and, where the dicta are relevant under more 
than one section, puitable cross referencas are 
given, 


3. The author is specially qualified fcr the 


present task because he is in constant touch . 


with the amendments which are from t me to 
time being made and their purpose and back. 
ground. Several decisions of the Gujarat Re. 
venue Tribunal are challenged beforə -the 
Gujarat High Court in writ petitions, the High 
Court orders are received by the Tribunel, and 
are circulated among its raembers. Parsons 
1971 Journal 10/(2) 


The - 


unconnected with the writ 't petitions may nob 
come to know about the deaisions, but the 
author, as @ member of the Tribunal, has 
access to all of them. He ‘briefly sets out the 
facts leading to the decisions, bringing out the 
points in dispute, and then clearly sets out the 
result which brings out the ratio underlying 
eagh decision. The Digest should be highly 
useful to-lawyers as well as litigants. Officers 
of the Revenue Department, who have to 
work quickly and undsr heavy pressura, 
should find valuable guidance in it. It should 
also be a useful additicn to the libraries of 
offices connected with the work of adminis. 
tering the land reformi laws. R.8.8. 


THE LAW OF TORTS. By B. L. Vohra 
M.. A., LL. B.. 1967. University Book 
House, 15-U. B , Bungalow Road, Jawa- 
har Nagar, Delhi 7. Pp. Xill & 273. 
Price, Rs. 7.50. - -> 
A tort usually consists in some act done by 
the defendant whereby he has :without just 
cause done some kind of harm to the plaintif. 
The law of torts prevents men from hurting 
one another, whethér in respect of their pro. 
perty, persons, reputations, or anything else. 
To constitute a tort, there must be a wrong. 
ful act or omission, i.e., breach of duty by a per- 
gon; the wrongful act or omission must resultin 
legal damage to another; and the wrongful act 
or omission must be of snch a nature as to give 
rise to a legal remedy in the form of an action 
for damages. As administerad in India, the 
law of tort is the English law as modified by 
such Acts of the Indian Legislature as the 
Fatal Accidents Act, 1855, Carriers Act, 1865, ~ 
Easements Act, 1882, Patents and Designs Act 
1911,. Workmen’s Compensation Act, 192 
Sale of Goods Act, 1930, Employer’s Liabi}* ’ 
Act, 1938, and the Spesific Relief Act, 13 
the absence of statutory. or sini 
plicable in a ease, the Courts in 
be guided by principles of justice a 
good conscience, which has be 
to mean the rules of Bagte 
they are applicable to Indiay 
circumstances. i r 


a 
- 9. The law of torts has } “a,” 
developments in recent tim- % y 


book on the subject is wel 
decisions of importance have 
by the Courts recently. TH 
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‘remoteness of damage’ and ‘the liabiliby of 
occupiers towards trespassers’ has been re- 
- stated by the Judicial Committee, and the 
decision ‘of the House of Lords in ‘Hedly 
Bryno v. Heller regarding ‘careless micetate. 
mente’ is another landnfark. ‘Rooks v. Barnard 


“has established the tort of intimidation. Other. 


landmarks relate to the decisions regarding 
forseability in negligence, ‘master’s liability 
. for criminal acts of servants, contributory 
negligends of children, cccupier’s duty towards 
visitors, occupiers’ duty towards users cf the 
highway, lending a servant, and course .of 


employment.. This is said to- be the first book- 


to take note‘of the. desisiona reported from 


# April 1965 to. 1967. Butterworths’ publica. 


tions (Sole Selling Agents: Eastern Liaw House 
Private -Lid., Calcutta) on Torts by Philip 


8. James, D. M.-Scott, and. D.. G. - Cracknell, 


appeared | aubsequenily i in 1969. 


- 3. The book contains, an appendix, thë- Tall 
toxt of the Government (Liability in Tort) Bill 
1967, which is at présent before the Select 
Committee of Parliament in Indie. The main 
provisions of the Bill relate to the liability of 
Government to‘ third parties for torts com. 
mitted by its employées.and agents; liability 

. of -Government to third parties fox torte com. 

` mitted by an independent contractor employed 
by ithe Government and his servants and 

_ workers; liability of Government jn- tort as 
owner or occupier of immovable ‘property; 
liability in respect of escape of dangerous 
things, and liability in respect of breach of 
duties to its employees. The exceptions are 
the armed forces of tha Union and the Police 
forces, Judisial acts, and Act of State. 


4%, The book deals with the elements of tort, 
general exceptions to liability, capacity to aue - 


‘and be sued, felonious and. foreign torte, 
vicarious liability and joint tort-feasors. It 
covers death in relation to tort, discharge of 
torts, remedies, trespass to the person,- and 
negligence. The topics of remotenegs of damage 
and measure of damages,-particulay aspects of 
negligence, breach of statutory duty, nuisance, 
strict liability, and frand, are considered, while 
the other chapters are concerned with wrongs 














property; and (3) families and service rela. 
tions, defamation, inducing breach of con. 
vect, and abuse ‘of legal process. A table of 
ses and index are provided. 

5. The book attempts to state the Skai 
he law of torts simply and concisely při- 
ily for the benefit of students who may 
a -able to read the original works of 
rd authors and keep themselves abreast 
priant developmenis. . R.8.8. 
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relating to (1) immovable property;.(2) movable: 


Å. L R. 


JURISPRUDENCE. By R. W. M. Dias. 
M. A., LL. B., (Cantab.) Lecturer in Law 
inthe University of Cambridge. 3rd 


Edition. 1970. Butterworths, London ba 


(Sole Selling Agents: Eastern Law 
House Private Ltd., Calcutta.) Pp. lxviii 
-& 606. Price, Rs. 50. 


Generally speaking, the material of the law . . 
way be idéntified provisionally by -taking the 
application of the word ‘law’ by courts. Bub 


"What regulates the ‘use of this’ label?’ The 


regulators -iw Greai Britain are judicial 
precedent, statute (including legislaticn by 
p-erogative) snd immemorial Bilger The 
material -constituted as ‘law’ by these zaedig 
comprises.the body of the law. The present 
volume deals first with the ways in which the 


“gurta handle’ -theee media and suggest ideas 
- sout the nature of the judicial function and - 


to some extéut also of laws. Tentative hypo. 


. -$2eses „are suggested about? the nature and 


fanetion. oflews. The next step is to examine - 
in the.light of the judicial ` process some son. 
capts of the lay, i.e., the tools or instrumenis 
taat are used for the purpose of regulating | 
and judging behaviour. The structure of these 


“‘@nespte i is examined with a visw to improving 


cne’s understanding of thern and assessing 


“their. suitability to fulfil the required needs. 


Finally, the author considers some theories 
sbout law. These reveal the manner in which 


- the.people in different countries at different 


times have speculated about some cf - the 
problems revealed by the preceding pertions | 
cf the book, And these theories should serve 


-` E8 an introduction to great thinkers in history. 


2, Sources of Law, Concepts of Law, and 
Theories of Law, are the three paris into 
which the book is divided. Part I deals with 
the criteria of identification, precedent. legis. 


` Estion, statutory- interpretation, ‘custom’ and 


~alues. Part II is concerned with duties and 
rules, rights, conduat, persons, possession, and . 


ownership, while the final part considers the 
‘Austmian. theory of. law, the pure theory, the 


Aistorical and anthropolegical approaches, the 
3conomis approsch, the sociological approach, 
modern realism, and natural law. The subject. 
natter of meny of these chapters is ably 
summed up in the concluding pages of each 
shapter. .. 


. 3. The main change in the latest edition of 
the book under notice is the introduction of a 
“temporal approach to legal phenomena, which 
affects practically every part of the book, and 


` lends itself readily as a basis for mors mean- 


ingful treatment of the existing material. The 
‘temporal’ approach offers a systematic plan 
by asking: What factors (social, political and . 
moral) brought about a rule of law? What . 


ABTA 


factors keep it going? How does it work? 
{which calls for an investigation into ita 
` structure, its efficiency in fulfilling its task 
end the factors that affect its working) Can it 
be improved? Such questions reach cut into 
other fields ‘like sociclogy, ethics, amd other 
fields,. and the present book seeks to a aal 
this ‘temporal approach’. 


Z, Other changes have been induced by ‘the 
ever.changing contemporary scene, which con. 
stantly throws up new problems. There is aleo 
an attempt to draw the book-more tightly 
together by bringing various theories (Part LII) 


into the context of discussion in the earlier 


ghapters. Forward references are given in the 
first two parts to appropriate theories sppesr- 


ing in the last part. In the result the length” 


of the text has been increased by abort sixty 


piges and much has had to be cut ort from ` 


-the chapters on precedent and senutory inter. 
pretation. 


5. The present bik which includes a table 
of cases and index, furnishes material ior the 
evolution of one’s own ideas and the under- 
standing of other theories and server as & 
prelude to such contributions by inducing an 
informed end critical . approach to then, On 
the one hand, an atiempt bas been made to 
. provide a text which might serve as a gciding. 
thread to the literature on the various topics 
and, on the other, explanatóry refererces to 
the literature itself. The text should gire rea. 


ders a picture of certain topics and som3 idea - 


of the issues end problems they involva. The 
reading lists appended are pointers only. and 


fuller references are available in the-com- 


pasion volume, A Bibliography of jurispru- 

dence- The University undergraduate chould 

benefit greatly by the present book. ai < 
i : -RBB 


BEST JUDGMENT ASSESSMENT 

- AND PENALTY UNDER SALES 
TAX- LAW. {With Particular -re- 
ference to -Andhra -` Predesh}. By 
B. Satyanarayana, M. A., LL. B., For- 


merly Deputy Commissioner of. Com- 


mercial Taxes, 8-3-1015, Srinagar 
Colony, Hyderabad 38. ‘Pp. VI “& 214, 
Price, Rs. 7.50. 


In this handy and compact commentacy on 


ths Andhra Pradesh: Sales Tax Law, with. 


particular. reference to the best judgment es- 


sessment and penalty, the author ‘tries to state - 


Glearly the principles -évolved by the Courts 
in these matters. A Best Judgment assesament 
is assessment made estimating the turnover, 
and determining the tax payable when no 


return is submitted or when the return sub. 
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mitted appears to the assessing ‘authority to be - 
incorrect or incomplete. Power is conferred 
on the assessing authority to make best judg. 
ment assessment under certain circumstances; 
but it should not be arbitrary or‘ capricious 
and the estimate should have due regard to the 
material collected by tha assessing authority 
and conform to the guide-lines laid by the 
courts, There can be no-rule ot- prindiple 


‘universally: applicable and the task of the ag. 


sedsing authority is, therefore, rendered all the 
moro difficult. The author has. devoted much 
labour in classifying the different views of the 
law courts with regard to the definition of 
‘Best Judgment Assessment’ and ‘Levy of 
Penalty’, and gives a very clear piciure of the 
law on the subject, We have here a clear 
analysis and critical statement of the Sales 
Tax Lew in Andhre Pradesh and carefully 


. compiled case law on the subject. 


2. The author hag. discussed at length the 
duties and. responsibilities of the assessing 
authority as well-ags the assessees. He hag 
devoted adequate space- to the method and 
manner of scrutiny of accounts, mode of 
meking enquiries, and of conducting inspec. 
tions and searches. The various methods of 
estimating turnover and datermining tax have 
been dealt with. The assessing authority has 
to act judicially and in a judicious manner and 
to follow the principles of logic and reason 
instead of basing the assessments on set 
formulae: while estimating turnovers. In 
matters like inspection, ecrutiny of accounts, 
rejection of returns and estimation of tumn- 
overs the author haa quoted extensively from 
the judgements of the High Courts ead the 
Supreme Court. 


8. In regard to ihe: imposition of penaliy; 
the author has explained the distinction 
between assessment proceedings and penalty 
proceeding and hes cited authorities to show 
that penalty proceedings need not sutomati. 
cally. follow assessment proceedings and that 


- only conscious and deliberate concealment 


can attract penalty, and,that the burden lies 
on the Department to prove, that the assesseea ` 
was guilty of suppressing turnover with a view 
to evading sales tax. He has explained at 
length: the meanings given by the courts to 


- such words ‘as ‘wilful’ and ‘not wilful’ and 


‘bona fide mistake’. Matters relating to the 
burden of proof, limitation,.and the procedure 
for passing-an order imposing penalty have 
also been discussed. : ; 


4, The author's- abject has haan to out 
the assessing authority.as well as the asiessee 
with the procedure prescribed under the Acta 


‘and thé Rules for making assessments and 


imposing penalties against the . background of 


156 Journal 


court rulings. The commentary should be of 
great assistance to the Departmental authori. 
ties, the practitioners and the businessmen in 
dealing with the problems connected with the 
` levy , assessment, and collection of sales tax. 


5. A suggestion made by the author in con- 
clusion would appear to be worth noting.. The 


Department,.he thinks, should have its own’ 


Staff Training College in which officers like 
the Assistant Commercial Tax Officers and 

mmercial Tax Officers, directly recruited, 
‘could be given intensive and comprehensive 
training in the study of the Act and the Rules 
and’ in subjects like check of accounts, con. 
ducting inspections and making enquiries. 
_ Employees already in. service could’ also 
_ undergo refresher ‘courses in order to keep 
themselves posted with the latest legal pro- 
nouncements. 

B.8.S. 


LECTURES ON COMPANY LAW. By 
Shantilal Mohanlal Shah, formerly 
Judge of the Bombay High Court. 16th 

_ Edition 1971, N. M. Tripathi Private 
Ltd., 164, Samaldas Gandhi Marg. 

© Bombay 2; Pp. xxxi, 460, oe Price 
Rs, 24. 


The fifteenth edition of the piii ‘publi- 
cation appeared in 1968, but since then the 
Company (Amendment) Act 1969 has been 


passed, doing away with the system of manag- 


ing agents and secretaries and treasurers as 
from 3rd April 1970. It also impoges-a com- 
plete ban on conitributions-by companies to 
political parties or for any political purpose to 
` any. individual or body. The provisions relat- 
ing to managing agents and secretaries and 
$reasurers, contained in Chapters III & IV of 


the Companies Act, have been omitted and. 


only such of them retained as continue to be 
effective with further comments where nesded. 


But the topic of ‘Secretaries’, in relation to’ 
their appointment, position, powers and duties,’ 


has for the first time been included as itis an 
important limb of company management in 
the present set-up. References to managing 
agents and secretaries and treasurers elsewhere 
also have been deleted to the extent that they 
fre no longer necessary. A brief reference to 
the English Companies Act, 1967, which amends 
the principal Act of 1948, bas been made in 
the first Lecture and at other suitable places. 


2. There are nineteen Lectures,.each pre- - 


ceded by a summary. The memorandum of 
association, the articles of association, and 
preliminary contracts, promoters; and registra- 
tion, are considered at the outset, followed by 
Lectures on prospectus, members, capital, 


Reviews - 


_sub.titles. 
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shares, contracts, investments, and borrowing 
powers. Directors, managing agents, secretaries 
and treasurers, meetings, appointment of staff, 
arbitration and compromise, and accounts and ` 
audit, are the subjects of the other Lectures. . 
Finally: are examined the topics of investiga- 
tion and prevention of oppression and mis- 
management, private, foreign, and other co n- 
panies, modes of winding up and diesolution, 
liquidators, and consequences of winding up 
and defunct companies, . 


3. The text of the Companies Act, 1956 ap - 
g0 far amended has been given atthe end along 
with the twelve Schedules. The Act consists 
‘of 13 Parts, Parts 2 to 5 (Ss. 11-145) dealing 
with incorporation, prospectus and allotment 


- of ghares and registration; Parts 8-13 (Ss. 561- 


658) dealing with companies formed under 
cther laws, winding up of unregistered com. 
panies, régistration officers, offices and fees, and 
collection of information and statistics; mana- _ 
gement, administration and winding-up taking 
up as much as two thirds of the Act (13 chapters 
of Parts 6 and 7; Sa 146-560). Matters requir- 
ing the épproval or order of tha Central Gov. 
ernment, matters requiring the- sanction of the 
ehare-holders by special resolution, documents 
end notices to be filed with or given to the 
Registrar, books and registers to be maintained 
-by the company, rights, powers and duties of 
the Central Government, provisions of the 
Act which do not apply to private. companies 
and provision relating io managing agents 
which wholly ceases to be effective, are given 
in the Appendix. 


4, For the purposes of the beeni edition, 
the Lectures have been thoroughly revised 
and to some extent enlarged and made more 
comprenensive, in certain respects. Varioug 
aspects of the several important topice have 
been marked out and assigned distinctive 
Equipped. with a table of cases 
and index, this practical book for lawyers, 
businessmen and students, contains references 

to all-important English and Indian- decisions 


Shere till the end of 1970. 


5. A company now-a-days has ceased to be 
the exolusive concern of shareholders or direc. 
tora and is now considered a national asset. 
Company legislation aims, therefore, at check. 
ing the concentration of income and economic 
power, restricting the powers of directors and 
managements and- ensuring proper manage- 
ment, sims which accord with the Directive 
Principles of State Policy contained in Part IV 
of the Indian Constitution: B.8.8. 
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CRIMINAL RESPONSIBILITY. (L.S.E. 
Research Monographs No. 8.) By 
Francis G. Jacobs, Formerly Lecturer 
in Law at the London School of Eco- 
-homics. With a. Preface by H. L, A. 
Hart, Professor of Jurisprudencein the 
University of Oxford, Weiden®ld & 


Nicolson, 5 Winsley Street, Cxford. 


Circus, London. 
Price £. 2-75. 


The monograph under review is coneèrned 
to determine the extent to which the con- 
ception’ of the criminal responsibility of the 
individual, reflected in the legal :doctrime of 
mens Tea, has been displaced or modified by 
certain features of contemporary English Law. 
The effects of the introduction into the kaw of 
murder of the idea of ‘diminished responsi- 
bility’, the scope and incidence of strict liabi. 
lity, the change made by the Mental Eealth 
Act, 1959 and by the legislation relating to the 
criminal responsibility of children and young 

` persons, and the cultural and civil functions 
of juvenile courts, are complex and wide- 
ranging, and can be understood only br re. 
ference to previous history and the saotual 
working of institutions, i 


2. At the outset the author shows thet no 
consistent pattern can be traced in the conflict 
between a principle of ‘absolute liability and 
a principle of liability dependent on fault in 
the historical evolution of English criminal 
law. However recent developments seer. to 
have fundamental implications for the comsept 
of responsibility, and the most importan;s of 
these are examined in the presént monograph. 
Regarding the problems raised by the mentally 
abnormal offenders, recent innovations in this 


1. 1971. . Pp. xi & 188. 


area of the law raise the question whethe- it ` 


is possible to draw a distinction between those 
who are and those who are not responsible for 
their actions. These innovations are examined 
in their historical context and their signi- 
ficance ig assessed for the concept of responsi- 
bility. s 


3. Next comes the young offender. Recant ` 


developments have blurred the edge of res. 
ponsibility here too. Reforms have. largaly 


removed the differences between the criminal ` 


and civil jurisdictions of the juvenile courts. 
The measures available to the courts are often 


the game and have a remedial object, treat- 


ment rather punishment being regarded as 


the solution to juvenile delinquency, and this 


attitude ig reflected by the tendency to deprive 
the courts of the task of selecting the sppso. 
priate institution for training and by receat 
legislation extending provision for after-case, 
In an attempt to assess the doctrine of strit 
liability, a brief survey illustrates the ten. 
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dencies of the common Iaw to place greater 
restrictions on the operation of the doctrine. 
The wider implications of the concept of res- 
‘ponsibility are examined and it is shown that 
strict responsibility cannot on any view be 
equated: with the complete elimination of res- 
poniibility. 5, a 

%. The notion `of objective liability is ana- 
lysed, showing that this doctrine may take 
different forms and that the test of the ‘rea- 


` sonable man’ applied in the modern law 


differs ata number of points irom the theory 
of O. W. Holmes. Finally the author goes 
beyond these individual doctrines and consi. 
ders the concept of responsibility in its wider 
aspects. He tries to show that at a number of 
points, much of the traditional debate: about 
the concept of responsibility and the function 
of the criminal law has been misconceived, and 
it would appear that both the advocates of 
mens rea and their opponents bave used argu. 
ments which fail to establish their casee, It is 
the aim of the author to supply the - principle 
of mens rea with a solid foundation in terms 
of the social purposes of mcdern law. 


5, Published jointly with the London School 
of Economics and Political Science, the L.8.E. 
Research Monographs aim to provide a conti- 
nuing outlet for serious scholarly work and ` 
relatively quick publication. They should be 
of interest to specialists in the various fields, 
whether in Universities, or Government de. 
partments, or elsewhere, as well as to libraries. 
The present monograph, with its Notes and 
index, for example, should be instructive not 
only to the lawyer but also the philosopher 
and political scientist. oo 

. R.S.S. 


IX CONGRESS OF THE INTERNA- 
TIONAL ASSOCIATION OF DEMO-. 
CRATIC LAWYERS. Published by 
IADL, 49 Avenue Jupiter, 1190 Brus- 
sels, Belgium. Price 100 Belg. Fr. or 
U.S. $2. ‘ . 


. The 9th Congress of the International Asso- 
-ciation of Democratic. Lawyers was held in 
Helsinki from the 15th to the 19th of July 
1970. Three hundred and twentyone lawyers 
from fifty-five countriés tock part in the Oon. 
‘gress and twelve international organisations, 
including the International Commission of 
Jurists, were also represented by observers. 
There were four plenary sessions including 
those on Indo-China and-the Middle East, four 
Commissions, and the General :Assembly of 
TADL. The Congress. elected a Presidential 
Committee, of- which Mr. V. K. Krishna 
Menon, M. P., former Minister and President 
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“of the Indian Association of Taner for Peace, 
was a member. The General Assembly of the 


[ADL then elected Mr. D. N. Pritt, Q. O. 
(Britain) as Honorary . President. and Pierre 
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Cot, Professor at the. Faculty of Law, Paris, a8 


President. Among the Vice-Presidents and 
- Secretaries elected were Mr. V. K: Krishna 
Menon, and Mr. Haris Chandra, Secretary’ of 
the Indian Association of Lawyers for Pease. - 


2. Four Commissions were appointed cover- 
-ing the subjects of legal. aspects - of certain 
problems of national independense, peace, 
international security and.the struggle against 
imperialism in.the contemporary world; cer- 
tain legal- problems of the developing coun. 
-tries; legal aspects of safeguarding the 
fundamental human rights; and technical pro- 
gross and human rights. The first Commission 
was concerned with problems of self-deter- 
mination and ` 


peaceful co.existence among nations. As ob. 
served by President Pierre Cot, the most im. 
portant question before the first Commission 
concerned the necessity for a new European 


Security Organisation. It adopted resolutions - 


on the Middle-East and the Palestinian pro- 
blem, the Portuguese Colonies, European 
Security and Co-operation, Korea, and the 
Okinawa problem. . 


3. The questions which - faced the second 
Commission related to political and economia 
independence in the struggle against neo- 
colonialism, regional, political and sconomic 
co-operation, the rights of the people freely 
to dispose of national resources, and. the deve- 
.lopment of law as a vehicle of progress. 
Besides a general resolution, it adopted a rego. 


sovereignty- and the funda- 
méntal principles of friendly relations and 


lution, against the economic blockade of Cuba, - 


- The President emphasised the need for these 
countries to. become involved in an -inter. 
national - law system which for years has bean 
forged without them. ` 


Æ. The third: Commission EEEN tha 
problema of measures for the elimination . of 
all forms vf racial discrimination, univerzal 
implementation of covenants on civil, political, 
economic, social and cultural rights, and 
human rights and emergency laws. As long . as 
there are States and Courts of justice, legal 
errors and abuses of authority are possible, 
and lawyers must. continue to exercise ‘thejr 
vigilance where political rights are concerned, 


ALR. 


§, The IADL publishes twice a year; in a 
French and English Edition, the Review of 
Contemporary Law (Annual subscription: 
150 Belg. Fr. or $..3: Single copy 100 Belg. 
Fr. or 2 $). Each issue of.ihe Review. will 
contain articles and dosuments on the major 
legel problems of the present time. Finland’a 
policy of security, Lenin’s ideas on Soviet law ` 
emd socialist legality, Legal data . processing 
end human rights, the use of cybernetic in 
law in the U. 8. S. R and trade unionism in 
India were among the contributions in the 
last issue, “which included also a couple of 
cocuments on war crimes and the Greek case: 
report of the European Commission of Human 
rights, In. the next issue the Review will 
publish reports and papers presented in Hel. 
sinki at the IX International Coe „of 
she TADI. i A. 


HANDWRITING EVIDENCE (A Guide 
in Disputed Documents Trial) 1971. By 
K. S. Ramamurti, Handwriting Expert, 
Madras. K. Sivaprasad, 8, MI Main 
. Road, Gandhi Nagar, Madras. 20. Pp. xii 
& 381. Price Rs, 30. 


~ The work before us reviews the subject of 
handwring evidence from various angles and 


‘explains clearly the principles of the science. 


Sections 45, 47 and 73 of the Indian Evidence 
Act are concerned. with the subject. According 
to §.45, when the Oourt hes-to form an 
opinion ad to the identity of handwriting (or 
finger impression}. the opinions upon the point 
of persons specially skilled in questions as to 
the identity of handwriting or finger impres- 


- gions are relevant facts, and such persons are 


called experts. They are taught by study and 
practice, having a facility of performance from 
experince. Section 47 lays down that, when 
the Court has to form an opinion as to the | 
person by whom anything was written, the 
opinion of any other person. “acquainted with 
handwriting of that person is a relevant fact. 
Under B. 73, in order to acertain whether any 
writing is that- of the-person alleged, any 
writing admitted or proved to the eatisfaction 
of the court to have been written by that 


person may be compared with the. one which 


The questions with which the fourth +Cominis- - 


gion’ was concerned included the protection ‘of — 


. personal privacy in view of the advancement 
of biology, medicine and biochemistry; the use 
of electronic devices in the juridical field; anc 
. legal protection sgainst pollution and’ deterio. 
ration of the human environment. 


is to be proved. ; oy 


9. It is believed that Sections 45 & 47 of 
the Evidence Act deserve proper Amendment 
to prevent any gort.of parson coming forward 
as an expert. Section 73 provides for com- 


parison of the‘handwriting by the- trial jvdgei. 


but the Privy Council’ considers that ittis 
uneatisfactory and dangerous to determine 
the genuineness of a signature by mere’com: 
parison with admitted ‘signatures without the 
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aid of expert advice. Tn spite of 8. 45, the 
evidence of persona examined: under B. 47 is 
referred -to that of experte.. It ia thought. that 
under present conditions 8. 47- is superfluous, - 
' ae 45 can be suitably amended, as well ag > 
8.7 
- 8. In the chief amiata of an nni 
. what is needed is to make his opinion intelli- 
gible and understandable. Fortified by raasons: 
- his opinions would be. more: helpful than the 
mere asking for his opinion, which leavza him 
to the tender, mercies. of the cross.examniner. 
Cross. examination ` is more: difficult. Cross. `- 
. examination. of an expert ‘by another əxpert 
- would be helpful, betause the lawyer, may not 
be well-versed in the subject; in any-cas2, it is 
upto the trying judge to weigh the pros and 
. Gons of thé rival expert witnésses, and arrive 
at his own independent judgment. .- 


4. Evolution- of, writing; ‘writing ETE E 
tics or writing habits, study and comparison. 
of numericals, photograph, inks, 
standerds, forgery and the sciehcefof detestion, 
comparison, age of ‘documénté-and writings, © 
are among the topics covered ‘by. the present 
work. It includes more than 60 illustrations 
and photographi of_. signatures in- ‘various 


` 7 languages, : and nearly 80: examples of reports 


and evidences take up much the „greater Part 
of the book; ` 3 _ 


5. In all cases“ of ere Jepi R 
ments, the identification. and proof of-bend-. 
. writing, especially signatures, is of vital im- 
= portance, and the évidence of a hand-wri ting _ 
ox pert, though not. always conclusive, is ueeful:: 
_in testing the validity of other evidence. This | 
identifiéation occupies an important place in 
the administration of justice, where the rizhts 
and liabilities of persons depend upon the 
genuineness of questioned documents as estab. 
lished in Courts of law. In trials relating-to 
. disputed documents, therefore, the Bench, the 
' Bar, and the litigaiti public should find the 
book an invaluable gude, a 
i RSS 
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:Syvariationa, 


- Journal 159 


involve a commitment to the ideal of creating 
a new sodisl-order-based on gocial equality and 
political « ‘and economic justice. That ia to be 
done in á democratic way, consistently with 
the fundamental rights eating to, the 
citizens. z 


2. In the lectures before ua Dr. Gajendra. 
gadkar analyses the essential qualities of 
séculariem and discusses ita relevance to Indian 
life and lew. Is the new society whith the 
Constitution visualises a secular society? Is the 
sovereign democratic republic of India g 


‘seculax State?--What are the distinguishing 
features of Indian seculiarism as contemplated - 


by the. Constitution? In ‘tindertakisig these and 
-ofher enquiries, Dr. Gajendragadker focuses 
the reader’s-attention on ‘the basic philosophy 
of Indian sedulariem against the hackeround 


` “of. Indian history, tradition, and development 


of social’ ‘thought. 


3. Accovding to ‘tha duthor, ihe Republio of 
India, which has.evolved ag ‘a result of the 
provisions of the Constitution, can well dè des- 
eribed as a secular State; The word ‘secular,’ 
in the context of the Constitution and in the 
light of our. historical and philosophie back. 
‘ground, has a- somewhat different meaning 
from. that associated with*it in the Christian 
-world. Indian ~gecularism ‘is-not anti-God.or 


‘anti-religién. It.recognises that religion has 


relevance and validity in the lives of many 
citizens; but it exnphasises that religion cannot 
hamper or frustrate ‘the progress of Indian 
democracy in its allotted task-of creating a 
‘new. secular order. While the Constitution 
guarantees full freedom to all religicns in 
India, itis subject. to certain basic limitations. 
This guarantee of religious freedom applies to 
citizens as well as- foreigners. As the. distin- 
guished: author observes, "whether -one em. 


-phasises the width of the guarantee or the 


width- of the: limitations imposed upon that 
guarantee would depend upon the approach 
one adopts in dealing with the problem”, If 
we look for freedom of religion, we must 


- emphasise the breadth and width of the. 


` guarantee enshrined in-Articles 25 and 2€ If, 


SECULARISM AND THE CONSTITU-: 
_° THON OF INDIA.. By P. B. Gajendra- 
- gadkar. K: T. Telang Endowment Lec- 
. ture of the University of Bombay, Fort, 

Bombay 32. Ist Edition. 1971. Pp. 179. 
. Price, Rs. 18. 

‘The Constitution of India declares that the ~ 
people of India have resolved to constitute 
India into a sovereign democratic republic agd 
to secure to all hèr citizens justice, socicl,. 
economic, and political; liberty of thought, . 
expression, belief, faith, and worship; equalisxy 
of status and of opportunity. These provisions - 


: justice, social, economic, and political, 


-on the other hand, wè are emphasising the 


- doctrine of secularism, dédicated to the- cause 


of creating a new social order . founded on 
we 
should. be laying stress on the limitations, 


_imposed upon the right to exercise freedom of 


ae 


4%, According to ‘the a it is impossible 
to` superimpose a secular state on a tradition. 
-bound and superstition.ridden society. .A 
secular. state presupposes the existence cf a 
secular society. India awaits a prefound social 
change, wee pace must be acċelerated by 
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education and law and in which processes pro- 
gressive intellectuals must play an increasingly 
. important, part, Dr. Gajendragadkar takes 


stook of what and how much has been achieved ~ 


in this respect. He bas briefly referred to some 
of the notable revolutionaries-who assisted the 
cause of. social reform and social change and 
made & good section of the Hindu community 
responsive to- the needs of changing fimes and 
changing Gircumstances. . 


5. The author gees the enactment. of the 
-Hindu Code as an important step towards 
secularism, But he feels that the process. of 
seoularisation of the law must be undertaken... 
without further delay. “According to. him 4 
common civil code is a must. The ‘demand -for . 
s total ban on the slaughter of cows or resist- 
ance to change in the Muslim personal, law 
are geen ag challenges to Indian secularism. 
The author analyses in detail the-causés of 
communal violence and euggests ways for Pro 
viding a harmonious community... 


6. -The publication is provided with a useful. 
bibliography and with tables of statementa re- ` 
garding communal violence, both Statewise and 
yoarwise, os Pe R.S.S. 
THE PRESS. «COUNCIL -OF INDIA 

Fifth Annual Report, 1970. 

The twin objects of the. Press: Council of 
India are the preservation of the freedom’ of 


the press and the maintenance and improve. _ 


ment of the standards of newspapers. in Indias. 
In both respects the record of work of the 
Council for the last fear years has been such 
as to belie the fears of those who.were inclined 
to be pessimistic about the outcome of this novel | 
experiment of -statutory body shouldering 
the responsibility for what Should be essenti- 
ally a self.regulating mechanism. The fiith 
annual revort opens with a Foreward by the 
Chairman, Justice N. Bajagopala Ayyangar, 
. and reviews the compleints against newspapers 
.and the complaints against Governments, and 
- presents its statement of accounts. The Appen. 
dices give the text of the Press Council Act, 
1965, Press Council (Amendment) Act 1970, 
Press Council (Procedure.for Enquiry) Regula. 
tions 1967, and the Press Note on the prezen. 
tation of grievances against the press. 


2. The year 1970 gaw the termination vi- 
the first Press Council, set up under the Presa 
Council Act 1965, and the reconstitution of 
the second. As iti is the last annual document 

` recording the activities of the first Council, 
facts and figures called and collected from 
separate annial reports are set out hers in a 
nutshell to enable the readers to haya a com. 
prehensive pifre of what has been achisved. ` 
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The first Council considered a number of 
iesuds of vital concern to the Press, enunciated . 
principles for the freedom of newspapers. 

being safeguarded, and admonished. encroach. 
ments on their independence. By its decisions ` 


it laid down norms for the conduct of the 


Presa and condemned instances of abnog. 
mality. . 


3. The. Council “has drawn up ‘auidétines’ 
Iaying down tha broad principles which shorld 
be followed ‘while reporting or commenting on 
communal or regional issues. Its adjudication 
helped in setting out a iow tenets of journa- 
lism and building up a cage-law. The Council's 
monograph- on ‘Parliamentary’ Privileges and ` 


‘the Press” received good notice inthe country. 


While -fuctioning as a quasi-judicial body 
adjudicating on complaints against newspapers, 


it has also looked into the grievances of 


papers against Governmenis and others, parti. 
sularly those involving infringements on their 7 
right to-function freely and fearlessly. It- 
` expressed its displeasure over: the action of 
the State authorities when they utilised the. 
` distribution of advertisements as a lever for 
influencing editorial policy. The recent degi. 
sion of the Council in this regard arising out 
of a complaint by the Tribune of Chandigarh 
against the Government of Haryana has 
aroused wide-spread interest and attracted the 
notice of Parliament. ; Z 

%. The Council ‘drew up a scheme for a 


` Newspaper Finance Corporation which could 


be set up by .an Act of Parliament with a: 
financial capital of Re. 3 crores for assisting 
ailing, but economically viable, small and 
medium newspapers, and the present Bill in 
Parliament i3 based upon the Council's echeme. 
The, Council suggested that the provisions of 
the Indian Telegraph Act, 1885 for intercept- 
ing press telegrams should come into force 
Only after an emergency hes been. deslared 
by Government and that the offence should be ` 
made non.cognisable in the case of accredited 
correspondents. It made suitable recommen. 
dations regerding the revision of the Indian - 
Postal Act also. It sérutinised the Contempt 
of-Courts Bill, 1968, particularly the provisions 
likely to affect the free function of the Press, 


- and the Criminal and Election laws (Amend. 


ment) Bill, 1968. 


5. In the matter of training journalists, 
the Council carried out a survey of the exist. 
ing facilities for institutional training in jour- 
nalism. Information on the syllabi followed © 
and particulars of fhe scope of practical train- — 
ing in the different universities, colleges and - 
echools of journalism have.been collected. 


END 
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DOUGLAS, J.: 


City- of Chicago et al., Appellants V. 


United States et al, Respondent. 
(Nos, 101 and 102) De on 9-12-1969. 
+ Constitution of India, Art. 226 — Case 
from U.S.A. — Administrative orders — 
Review of — Discretionary matters not 
reviewable. 


A decision of _ Interstate Commerce 
Commission under Interstate Commerce 
Act 72 Stat. 571, to terminate its investi- 
gation of a rail. carrier's proposed diszon= 
tinuance of the operation of an irter- 
State passenger train is subject to judi- 
‘cial review on a complaint of aggrieved 
person. Such a decision is an ‘order. 


‘(Para tL). 


Administrative decisions : are review- 


able unless there is persuasive reason to- 


believe that the legislature had no such 
purpose. : 
A matter which is within discretion. of 

the Commission is not reviewable. 
(Para 8) 


Cases Referred : ' Chronological Paras 


(1969) 395 US 957 
cea 387 ae 136, Abbott Labo- 


ratories v. Gardner 
(1963) 876 US: 93, Sonthern R. 


Co. v. North Carolina 7 
(1958) 359 US -27,.New Jersey. 
v. United States 3 


(1938) 307 US 125, Rochester 
Telephone Corpn. vV. Unid 
States 


* Keproduced from 1969-24 Law Ed 2d 340 


with kind permission of the publiskers. - 


+ Reference is given to a parallel Indian 
provision for the convenience of Indian 
_ Lawyers. f 
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(Para 6). 


-.Commission’s 
` investigations were “orders” which were 
_ judicially -reviewable on the complaint of 


168 F Supp 324, State of New Jer- 
sey vV. United States 8 


-294 F Supp 1103 5 


Gordon P. MacDougall and Howard E. 
Shapiro, for Appellants; James W. Hoe~ 
pues for Respondent. 


SUMMARY, © 


-Upon determining that the continued 
operation of four interstate passenger 
trains was not required by public conve- 
nience and necessity and would unduly 
burden inter-State commerce, the - Inter- 
state Commerce Commission entered 
-orders terminating its investigation of the 
proposed discontinuances (331 ICC 447; 
_333 ICC 720). In the United States Dis- 
trict Court for the Northern District of 
Illinois, various cities, State regulatory 
agencies, and other interested parties 
brought suit before a three-judge court 
to review the Commission’s decisions. 
The District Court dismissed the cases for 
Jack of jurisdiction, holding that the 
Commission’s decisions to terminate its 
investigations were not “orders” within 
the meaning of 28 USC § 1336(a), which 


` gives- the District Courts jurisdiction to 


review any “order” of the Commission 


(294 F Supp 1103). 


On direct appeal, the United States 
Supreme Court reversed. In an opinion 
by Douglas, J., expressing the unanimous 
view of-the court, it was held that the 
decision to terminate its 


aggrieved persons. 
OPINION OF THE COURT 
Mr. JUSTICE DOUGLAS delivered the 


. opinion of the Court. 


The question in these cases Is whe- 
ther orders of the Interstate Commerce 
Commission discontinuing investigations 
respecting the notice of rail. carriers to 
terminate or change the operation or sep- 


2 U.S.S.C. [Prs. 1-7] 


vices of inter-State passenger trains are 
judicially reviewable on the complaint of 
aggrieved persons. 


2. Section 13a(1) of the Inter-State 
Commerce Act, 72 Stat 571, 49 USC Sec- 
tion 13a(1) provides, with details not im- 
portant here, that a rail carrier may file 
notice of such discontinuance or change 
with the Commission and that within 30 
days the Commission may make an in- 
vestigation of the proposed discontinuance 
or change. Apart from interim relief, 
the Commission may order continuance 
of the operation and service for a period 
not to exceed one year(i). One of the 
present cases involves two inter-State 
passenger trains between Chicago and 
Evansville, Indiana, discontinued by the 
Chicago & Eastern Illinois R. Co. (331 
ICC 447) and the other two inter-State 
passenger trains between New Orleans 
and Cincinnati discontinued by the Louis- 
ville & Nashville R. Co., 333 ICC 720. 


3. In each case the Commission, add- 
ressing itself to, the standards in S. 13a(1)} 
found that continued -operation of ‘the 
trains was not required by public conve- 
nience and necessity and that continued 
operation would unduly burden inter- 
State commerce, It thereupon entered 
in each case .an_ order terminating 
its investigation at the proposed disconti- 
nuance. a 

4, Appella in each case — cities, 
State regulatory agencies, and other inte- 
rested parties — brought these suits be- 
fore the same three-judge court to review 
the Commission’s decisions. It is provided 
by 28 USC S. 1336(a): 

“Except as otherwise provided by Act 
of Congress, the district courts shall have 
jurisdiction of any civil action to enforce, 
enjoin, set aside, annul or suspend, in 
whole or in part, any order of the inter- 
State Commerce Commission.” 


5. The District Court held that deci- 
sions terminating investigations under 
S. 13a (1) are not “orders” within tha 
meaning of 28 USC S. 1336(a),(ii) 294 F 


(i) Section 13a(2), applicable to discon- 
tinuance of intrastate trains, provides 
that where a State bars discontinuance -or 
change in operation or service of a trair, 





or where the State authority has not acted- 


on a carrier’s application for such discon- 
tinuance change within 120 days, the car- 
rier may petition the Commssion for a 
grant of such authority. 


(ii) There is a conflict among the Dis- 
trict Courts. Minnesota v. United States, 
238 F Supp 107, and New Hampshire v. 
Boston & Maine Corp. 251 F Supp 421, are 
in accord with the.District Court in the in- 
stant cases. Opposed to that view are Ver- 
mont v. Boston & Maine Corp. 269 F Supp 
80, and New York v. United States, 299 F 
Supp 989. And see City of Williamsport 


Chicago v.United States (Douglas J.) 


A. LR. 


Supp i103, 1106. The cases are here on 
direct appeal, 28 USC Ss. 1253, 2325, and 
we noted probable jurisdiction, (1969) 395 
US 957, 23 L Ed 2d 744, 89 S Ct 2103. `- 


6. As stated in Abbott Laboratories v, 
Gardner. (1966) 387 US 136, 140, 18 L 
Ed 2d 681, 140, 87 S Ct 1507, we start 
with the presumption that aggrieved per- 
sons may obtain review of administrative 
decisions unless there is “persuasive rea~ 
son to believe” that Congress had no such 
purpose. Certainly under S. 18a(1) the 
carrier if overruled by the Commission, 
could obtain review. We can find no tal- 
ismanie sign indicating that Congress 
desired to deny review to opponents of 
inter-State discontinuances alone. 


7. Section 13a in its present form 
came into the Act in 1958 and was design- 
ed to supersede the prior confused and 
delayed procedure under which the States 
supervised the discontinuance of passen- 
ger trains. Accordingly, Congress pro- 
vided a uniform federal scheme to take 
the place of the former procedure.(ili) A 
single federal standard was to govern 
train discontinuances whether inter-State 
or intrastate, though the procedure of 


v. United States, 273 F Supp 899, 282 F 
Supp 46, affd. 392 US 642, 20 L Ed 2d 
1348, 88 S Ct 2286. 


(iii) “Without reciting individual cases 
the sub-committee is satisfied that State 
regulatory bodies all too often have been 
excessively conservative and unduly re- 
pressive in requiring the maintenance of 
uneconomic and unnecessary services and 
facilities. Even when allowing the dis- 
continuance or change of a service of. 
facility, these groups have frequently de~- 
layed decisions beyond -a reasonable time 
limit. In many such cases, State regula~ 
tory commissions have shown a definite 
lack of appreciation for the serious im- 
pact on a rail-road’s. financial condition 
resulting from prolonged loss-producing 
operations. 





“To improve this situation, the sub- 
committee proposes to give the Inter- 
State Commerce Commission jurisdiction 
in the field of discontinuance or change of 
rail services and facilities similar to the 
jurisdiction it now has over ° intrastate 
rates under Section 13 of the Inter-State 
Commerce. Act so that when called upon 
to do so it may deal with such matters 
that impose an undue burden on inter- 
State commerce. This, the sub-commit-« 
tee believes, would protect and further 
the broad public interest in a sound trans- 
portation system and would prevent un~. 
due importance being attached to matters 
of a local nature.” S Rep No. 1647, 85th. 
Cong, 2d Sess, p 22. For a review of the 
legislative history of S. 13a(2) see South- 
ern R. Co. v. North Carolina, 376 US 93, 
ee 11 L Ed 2d 541, 547, 548, 84 S 

t 564, 
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S. 13a(1) for discontinuance of an irter- 
State train was made somewhat different 
from the procedure for discontinuance of 
intrastate trains.(iv) But the Commission 
is to have the final say in each case end 
“precisely the same substantive standard” 
now governs discontinuance of either in- 
ter-State or intrastate operations. South- 
ern R. Co. v. North Carolina, (1963) 376 
US 93, 103, 11 L Ed 2d 541, 548, 8 S 
Ct 564. 

8. Whether the Commission should 
make an investigation of a S. 13a(1) dis- 
continuance is of course within its discre- 
tion, a matter which is not reviewable. 
State of New Jersey v. United States, 168 
F Supp 324, affirmed, (1958) 359 US 27, 
3 L Ed 2d 625, 79 S Ct 607. But when 
the Commission undertakes to investigate, 
it is under a statutory mandate: 

‘Whenever an investigation shall be 
made by said Commission, it shall be its 
duty to make a report in writing in res- 
pect thereto, which shall state the cor.clu- 
sions of the Commission, together with 
its decision, order, or requirement in the 
premises 2” 49 USC S. 14(1). 

A decision to investigate indicates that 
a substantial question exists under the 
statutory standards. The Commission’s 
report therefore deals with the merits. 
We cannot say that an answer that dis- 
continuance should not be allowec is 
agency “action,” while an answer saying 
the reverse is agency “inaction.” The 
technical form of the order is irrelerant. 
In each case the Commission is deciding 
the merits. The present cases are kin to 
the “negative orders”(v) which we dealt 
with in Rochester’ Telephone Corp. v. 
United States, (1938) 307 US 125, 142-143 
=83 L Ed 1147, 1159=59 S Ct 754: 

“An order of the Commission dismiss- 
ing a complaint on the merits and main- 
taining the status quo is an exercise of 
administrative function, no more and no 


(iv) See n. 1, supra. 

(v) The Administrative Procedure Act, 
5 USC (Supp IV) S. 551(6) defines “order” 
as including a “negative” form of “a final 
disposition” by agency action. And that 
kind of “order” is subject to judicial re- 
view. 5 USC (Supp III) Ss. 551(13), 701% 
(b) (2), 702. ` 


When carriers file new rates, the Com~ 


mission has authority on its own initia~ ` 


tive or on complaint to make an inve2sti- 
gation either with or without suspersion 
of the new rates. 49 USC S. 15(7). Waere 
the Commission finds the proposed rates 
lawful, its order reads “the investigetion 
proceedings fare} discontinued.” See 
Eastern Central Motor Carriers Ass’n v. 
Baltimore & O. R. Co. 314 ICC 5, 51. 
Such orders are reviewable. Cooner- 
Jarrett Inc. v. United States, 226 F Supp 
818; affrmed, 379 US 6, 18 L Ed 2d 21, 35 S 
Ct 49, 


Hadley v. Junior College District 
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less, than an order directing some change 
in status. The nature oz the issues fore- 
closed by the Commission’s action and 
the nature of the issues left open, so far as 
the reviewing power of courts is concern- 
ed, are the same. . . .. 

“We conclude, therefore, that any dis- 
tinction, as such, between ‘negative’ and 
‘affirmative’ orders, as a touchstone of 
jurisdiction to review the Commission’s 
orders, serves no useful purpose, and 
insofar as earlier decisions have been 
controlled by this distinction, they can 
no longer be guiding.” 

9. The District Court reasoned that 
since “the statute is self~implementing,” 
only an “order” requiring action is re- 
viewable. 294 F Supp, at 1106. But that 
theory is of the vintage we discarded in 
Rochester Telephone. 

10. Reversed. 
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tConstituton of India, Article 14 — 
(American decision) — Fourteenth Amend- 
ment of the Constitution of U. S. A. 
— Equal protection — Election of persons 
performing governmetal functions — Each 
qualified voter must be given equal oppor- 
tunity to participate in the election. 

Per majority, Chief Justice Burger, Justice 
Harlan and Justice Stewart dissenting: — 

As a general rule whenever a state or local 
government decides to select persons by 
popular election to perform governmental 
functions the equal protection clause of the 
Fourteenth Amendment requires that each 
qualified voter must be given an equal 
opportunity to participate in that -election 
and when members of an elected body are 
chosen from separate districts, each district 
must be established on a basis which will 
insure as far as is practicable that equal 
numbers of voters can vote for proportionally 
equal numbers of officials. (Para 5) 

Junior olone trustees perform important 
governmental ctions within the districts 
and are government officials, (Para 5) 

Under Missouri Statute 'Mo Ann. Stat 
Sec. 178. 820 (1965) although the statutory 
scheme reflects to some extent a principle of 


* Reproduced from 1970-25 L Ed 2d 45 
with kind permission of the publishers, 


} Reference is given to a parallel Indian 
Provision for the convenience of Indian 
Lawyers. 
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equal voting power it does so in a way that 
does not comport with constitutional require- 
ments, because the Act necessarily results in 
a systematic discrimination against voters in 
the more populous school districts. This 
discrimination occurs because whenever a 
large district’s percentage of the total en- 
umeration falls within a certain percentage 


range it is always allocated the number of © 


trustees corresponding to the bottom of that 
range. Unless a particular large district has 
exactly 33 1/8%, 50% or 66.2/8% of the 
total enumeration it will always have pro- 
portionately fewer trustees than the small 


districts. Case law discussed. (Para 7) 
Cases Referred: Chronological Paras 
= 28 L Ed 2d 


(1969) 895 U. S. 621 
583 = 89 S Ct 1886, Cf. Kramer 
v., Union Free School District 

(1969) 895 U. S. 701 = 23 L Ed 2d 
647 = 89 S Ct 1897, Cipriano v. 
City of Houma 

(1969) 394 U. S. 526 = 22 L Ed 2d 
519 = 89 S Ct 1225, Kirkpatrick 
v. Preisler 

(1969) 394 U. S. 542 = 22 L Ed 2d 
535 = 89 S Ct 1234, Wells v. 
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OPINION OF THE COURT 

MR. JUSTICE BLACK delivered the opini- 
ion ‘of the Court. 

This case involves the extent to which 
the Fourteenth Amendment and the “one 
man, one vote” principle applies in the elec- 
tion of local governmental officials. Appel- 
lants are residents and taxpayers of the 
Kansas City School District, one of eight 
separate school districts that have combined 
to form the Junior College District of Metro- 
politan Kansas City. Under Missouri law 
separate school districts may vote by referen- 
dum to establish a consolidated junior college 
district and elect six trustees to conduct and 
manage the necessary affairs of that dist- 
rict.(i) The state law also provides that, 
these trustees shall be apportioned among the 
separate school districts on the basis of 
“school enumeration,” defined as the number 
of persons between the ages of six and 20 
years, who reside in each district.(ii) In 
the case of the Kansas City School District 
this apportionment plan results in the elec- 
tion of three trustees, or 50% of the total 
number, from that district. Since that dist- 
rict contains approximately 60% of the total 
school enumeration in the junior college dist- 
rict,(iii) appellants brought suit claiming that 
their right to vote for trustees was being un- 
constitutionally diluted in violation of the 
Equal Protection Clause of the Fourteenth 
Amendment. The Missouri Supreme Court 
upheld the trial Court's dismissa of the suit, 
stating that the “one man one vote” principle 
was not applicable in this case. 482 SW 2d 
328. We noted probable jurisdiction of the 
appeal, (1969° 898 US 1115 = 22 L Ed 2d 
120, and for the reasons set forth below we 
reverse and hold that the Fourteenth Amend- 
ment requires that the trustees of this junior 
college district be apportioned in a manner 
which does not deprive any voter of his right 
to have his own vote given as much weight, 
as far as is practicable, as that of any other 
voter in the junior college district. 

2. In Wesberry v. Sanders, (1964) 376° 
US 1 = 11 L Ed 2d 481 = 84 S Ct 526, 
we held that the Constitution requires that 


OE ag Ann Stat Ss, 178.800, 178.820 
(196 | 
(ii) Mo Ann Stat S. 167.011 (1965). 

(iii) For the years 1963 through 1967, the 
actual enumeration in the Kansas City School 
District varied between 68.55% and 59.49%. 
App, at 38. 
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“as nearly as is practicable one man’s vote in 
a congressional election is. to be worth as 
much as anothers”? Id., at 7—8, 11 L Zd 
2d at 486, 487. Because of this requize- 
ment we struck down a Georgia statute which 
had glaring discrepancies. among the popu- 
lations in that State’s congressional districts. 
In Reynolds v. Sims, (1964) 377 US 533 = 
12 L Ed 2d 506 = 84 S Ct 1362, and the 
companion cases, (iv) we considered state laws 
which had apportioned state legislatures ir a 
way that again showed glaring discrepancies 
in the number of people who lived in difər- 
ent legislative districts. In an elaborate opin- 


jon we there called attention to prior cases - 


indicating that a qualified voter has a con- 
stitutional right to vote in elections without 
having vote wrongfully denied, debased 
or diluted. Ex parte Siebold, (1880) 100 US 
871 = 25 L Ed 717; Ex parte Yarbrough, 
(1884) 110 US 651 = 28 L Ed 274 = 4S 
Ct 152; United States v. Mosley, (1915) 238 
US 383 = 59 L Ed 1855 = 85 S Ct 904; 
Guinn v. United States, (1915) 288 US &47 
= 59 L Ed 1840 = 35 S Ct 926; Lane v. 
Wilson, (1989) 307 US 268 = 83 L Ed 
1281 = 59 S Ct 872; United States v. Classic, 
(1941) 313 US 299 = 85 L Ed 1868 = #1 
S Ct 1081. 
Wesberry, we therefore held that the various 
state apportionment schemes denied sone 
voters the right guaranteed by the Foar- 
.teenth Amendment to have their votes given 
the same weight as that of other voters. 
Finally in Avery v. Midland County, (1958) 
890 US 474 = 20 L Ed 2d 45 = 88 S Ct 


1114, we applied this same principle to -he ` 


_ election of Texas county commissioners, hcld- 
ing that a qualified voter in a-local elect.on 
also has a constitutional right to have his 
vote counted with substantially the same 
weight as that of any other voter in a case 
where the elected officials exercised “general 
governmental powers over the entire geogra- 
phic area served by the body.” Id., at 485, 20 
L Ed 2d at 53. ` 


Appellants in this case argue that -he 
junior college -trustees exercised general 
governmental powers over the entire district 

and that under Avery the State was thus re- 
` quired to apportion the trustees according to 
population on an equal basis, as far as pra- 
cticable. Appellants argue that since -he 
trustees can levy and collect. taxes,- issue 
bonds with certain restrictions, hire and ire 
teachers, make contracts, collect fees, super- 
vise and discipline students, pass on petitions 


to annex school districts, acquire property by- 





(iv) WMCA Inc. v. Lomenzo, 377 US 633, 
12 L Ed 2d 568, 84 S Ct- 1418 (19€4); 
Maryland Committee v. Tawes, 877 US 656, 
12 L Ed 2d 595, 84 S Ct 1429 (19€4); 
Davis v. Mann, 377 US 678, 12 L Ed 2d 
609, 84 S Ct 1441 (1964); Roman v. Sin- 
cock, 377 US 695, 12 L Ed 2d 620, 84 S Ct 
1449 (1964); Lucas v. Colorado Gen. Assem- 
_ bly, 377 US 718, 12 L Ed 2d-682, 84 S Ct 
1472 (1964). f 
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Applying the basic principle of ` 


cited n. 4, supra; 
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condemnation, and in general manage the 
operations of the junior college,(v) their 
powers are equivalent for apportionment pur- 
poses, to those exercised by the county 20m- 
missioners in. Avery. We feel that these 
powers, while not fully as broad as those of 
the Midland County Commissioners,(vi) cer- 
tainly show that the trustees perform import- 
ant governmental functions within the dist- 
ricts, and we think these ‘powers are general 
enough and have sufficient impact through- 
out the district to’ justify the conclusion that 
the’ principle which we applied in Avery 
should also be applied here. 


8. This Court has consistently held in a long 
series of cases, (vii) that in situations involv- 
ing elections, the States are required to insure 
that each persons’ vote counts as- much, in- 
sofar as it is practicable, as any other per- 
son’s, We have applied this principle in 
congressional elections, state legislative elec- 
tions, and: local elections. e consistent 
theme of those decisions is that the right to 
vote in an election is protected by the United 
States Constitution against dilution or debase- 


‘ ment.. While the particular offices involved 


in these cases have varied, in each case a 


- constant factor is the decision of the govern- 


ment to have citizens participate individually 
by ballot in the selection of certain people 


. who carry out governmental functions. Thus 


in the case-now before us, while the offize of 
junior college trustee differs in -certain res- - 
pects from those offices considered in prior 
cases, it is exactly the same in the one cru- 
cial factor — these officials are elected by 
popular vote. 


4. When a Court is asked to decide whe- 
ther a State is required by the Constitution to 
give each qualified voter the same power in 
an election open to all, there is no discer- 


nible, valid reason why constitutional dist- 


inctions should be drawn on the basis of the 
purpose of the election. If one person’s 


(v) Mo Ann Stat Ss. 167.161, 171.011 
177.081, 177.041, 178.770, 178.850-—1738.890 
(1965). . i 

(vi) The -Midland Coun 
established and maintaine 


Commissioners 
the county jail, 


- appointed numerous county officials, made 


contracts, built roads and bridges, adminis- 
tered the county welfare system, performed 
duties in connection with elections, set the 


` county tax rate, issued bonds, adopted the 


county budget, built and ran hospitals, air- 
orts, and libraries, fixed school district boun- 
aries, established a housing authority, and 
determined the election’ districts for county 
commissioners. Avery, supra, at 476-477, 20 
L Ed 2d at 48, 49. l 


(vii) Wesberry, supra; Reynolds, supra; cases 
Avery, supra; Gray v. San- 
ders, 372 US 368 = 9 L Ed 2d 8S1 = 
83 S Ct 801 (1963); Burns v. Richardson, 384 
US 73 =-16 L Ed 2d 876 = 86 S Ct 1286 
(1966); Swann v. Adams, 885 US 440 = 17 
L Ed 2d 501 = 87 S Ct 569 (1967). 
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vote is given less weight through unequal 
apportionment, his right to equal voting par- 
ticipation is impaired just as much when he 
votes for a school board member as when 
he votes for a state legislator. While there 
are differences in the powers of different of- 
cials, the crucial consideration is the right of 
each qualified voter to participate on an equal 
footing in the election process. It should be 
remembered that in cases like this cone we 


are asked by voters to insure that they are © 


given equal treatment, and from their pers- 
_pective the harm from unequal treatment is 
the same in any election, regardless of the 
officials selected. ; Nae 

Tf the purpose of a particular election 
were to be the determining factor in deciding 
whether voters are entitled to equal voting 
power, courts would be faced with the dit- 
cult job of distinguishing between various 
elections, ` We cannot readily perceive judi- 
cially manageable standards to aid in such a 
task. It might be suggested that equal ap- 
portionment is required only in “important”. 
elections, but good judgment and common 
sense tell us that what might be a vital elec- 
tion to one voter might well be a routine 
_one to another. 
tion of a local sheriff may be far more. im- 
portant than the election of a United States 
Senator. If there is any way of determining 
the importance of choosing a particular gov- 
ernmental official, we think the decision of 
the State to select that official by popular 
vote is a strong enough indication that the 
choice is an important one. This is so be- 
cause in our country popular election has tra- 
ditionally been .the method followed when 
government by the people is most desired. 


&. It has also- been urged that we dis- 
tinguish for apportionment purposes between 
elections for “legislative” officials and those 
for “administrative” officers. Such a sug- 
gestion would leave Courts with an equally 
unmanageable principle since governmental 
activities “cannot easily be classified in the 
neat categories favoured by civics texts,” 


Avery, supra, (1968) 890 US 474 at 482 = 


20 L Ed 2d 45 at 52, and it must also be 
ejected. We therefore hold today that as a 
eneral rule, whenever a state or local gov- 
niment decides;to select persons by popu- 
ar election to perform governmental func- 

tions, the Equal Protection Clause of the 

Fourteenth Amendment requires that each 

_ |qualified voter must be given an equal op- 
portunity to participate in that election, and 
when members of an elected body are chosen 
from separate districts, each district must 
be established on a basis -which will insure, 

as far as is practicable, that equal numbers 
of voters can vote for proportionally equal 

mumbers of officials. It is of course possible 

that there might be some case in which a 





are so far removed from normal governmental 
activities and so disproportionately effect dif 
ferent groups that a popular election in com- 


In some instances the elec- - 


State elects certain functionaries whose duties © 
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pliance with Reynolds, supra, might not be 
required, but certainly: we see nothing in the 
present case which indicates that the activities 
of these trustees fit in that category. Educa- 
tion has traditionally been a vital governmen- 
tal fonction, and these trustees, whose’ elec- 
tion the State has- opened to all qualified 
voters, are governmental officials in every rele- 
vant sense of that term. i 

‘6. In this particular case the “one man 
one vote” principle is to some extent already 
reflected in the Missouri statute. ‘That act 
provides that if no one or more of the com- 
ponent schcol districts has 33 1/3% or more 
of the total enumeration of the junior college 
district, then all six trustees arè elected at" 
large.. If, however, one or more districts has 


_ between 38 1/3% and 50% of the total enu- - 
“meration, each such district elects two trus: 


tees and the rest are elected at large from the 
remaining districts. Similarly if one district 
has between 50% and 66 2/3% of the enu- 
meration it elects three trustees, and if one 
district .has more than 66 2/3% it elects 
four trustees.(viii) This scheme thus allocates 
increasingly more trustees to large districts as 
they represent an increasing proportion of the 
total entimeration. 


7. Although the statutory scheme reflects 
to some extent a principle of equal voting 
power, it does so in a way that does not 
comport with constitutional requirements. 
This is so because the act necessarily results| ` 
in a systematic discrimination against voters 
in the more populous school districts. This 
discrimination occurs because whenever a 


‘large district’s percentage of the. total enu- 


meration falls within a certain percentage 
range itis always allocated the number of 
trustees corresponding to the bottom of that 
range. Unless a particular large district has 
exactly. 33 1/8%, 50% or 66 2/39% of the 
total enumeration it will .always have pro- 
portionally fewer trustees than the small dis- 
tricts. As has been pointed out, in the case 
of the Kansas City- School District approxi- 
mately 60% of the total enumeration entitles 
that district to only 50% of the trustees, 
Thus while voters in Jarge school districts 
may frequently have less effective voting 
power than residents of small districts, they 
can never have more. Such built-in discrimi- 
nation against voters in large districts can- 
not be sustained as a sufficient compliance. 
with the constitutional mandate that each 

rson’s vote count as much as anothers, as 
ar as practicable. Consequently Missouri 
cannot allocate the junior college trustees ac- 
cording to the statutory formula employed in 
this case.(ix) We would be faced with a 


(viii) Mo Ann Stat S. 178.820: (1965), 

‘(ix) There is somé question in this case whe- 
ther school enumeration figures, rather than 
actual population figures, can be used as a 
basis of apportionment. Cf. Burns v. Richard- 
son, 384 US 73, 90-95, 16 L Ed 2d 876, 
890-892, 86 S.Ct 1286 (1966). There-is no 
need to decide this question at this time 
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different question if the deviation from equal 
apportionment presented in this case resulted 
from a plan that did not contain a buil-in 
bias in sae of small districts, but rather 
from the inherent mathematical complications 
in equally apportioning a small number of 
trustees among a limited number of compo- 
nent districts. We have said before that 


mathematical exactitude is not required, Wes- ` 


berry, supra, (1964) 876 US 1 at 18 = 11 
L Ed 2d 481 at 492, Reynolds, supra, (1994) 
877 US 588 at 577 = 12 L Ed 2d 506 at 
536, but a plan that does not automatically 
discriminate in favour of certain districts is. 


8. In holding that the guarantee of equal 
voting strength for each voter applies in all.. 


elections of governmental officials, we do not 
feel that the States will be inhibited in find- 
ing ways to insure that legitimate polit.cal 
goals of representation are achieved. We 
have previously upheld -against constituticnal 
challenge an election scheme which required 
that candidates be residents of certain dist- 
ricts which did not contain equal numbers of 
people. Dusch v. Davis, (1967) 887 US 
112 = 18 L Ed 9d 656 = 87 S Ct 1554. 
Since all the officials in that case were elect- 
ed at large, the right of each voter was given 
equal treatment.(x) We have also held that 
where a State chooses to select members of 
an official body by appointment rather than 
election, and ‘that choice does not itself of- 
fend the Constitution, the fact that each offi- 
cial does not “represent” the same number of 
people does not deny those people equal pro- 
tection of.the laws. Sailors v. Bd. of Educa- 


tion, (1967) 887 US 105 = 18 L Ed 2d- 


650 = 87 S Ci 1549; cf. Fortson v. Morris, 


(1966) 885 US 231 = 17 L Ed 2d 330 =. 


87 S Ct 446. -And a State may, in certain 
cases, limit the right to vote to a particular 
group or class of people. As we said before, 
“(viable local governments may need many 
innovations, numerous combinations of old 
and new devices, great flexbility in municipal 
arrangements to meet changing urban cordi- 
tions. We see nothing in the Constitution to 
prevent experimentation.” Sailors, supra, at 
110-111 = 18 L Ed 2d at 654, 655. But 
once a state has decided to use the process 
of popular election and “once the class of 
voters is chosen and their qualifications spe- 
cified, we see no constitutional way by which 
equality of voting power may be evaded.” 
Gray v. Sanders, (1963) 872 US 868, 881 = 
9 L Ed 2d 821, 880 = 83 S Ct 801. 


- 9. For the reasons set forth above the 
judgment below is reversed and the case is 


since even if school enumeration is a permis- 
sible basis, the present statute fails to apror- 
tion trustees constitutionally even on that 
basis. ` 

(x) The statute involved in this case pro- 
vides that trustees who are elected from ccm- 
ponent districts rather than at large must be 
residents of the district from which they are 
elected. Mo Ann Stat S. 178.820 (2) (1965). 
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remanded to the Missouri Supreme Court for - 
proceedings not inconsistent with this opin- 
ion. f : 


10. Reversed and remanded, 


SEPARATE OPINIONS 


- MR. JUSTICE HARLAN, with whom the 
Chief Justice and: MR. JUSTICE. STEWART 
join, dissenting. 

11. Today’s decision demonstrates, to a 
degree that no other case has, the pervesive- - 
ness of the federal judicial intrusion into state 
electoral processes that was unleashed by 
the “one man, one vote” rule of (1964) 877 
US 588 = 12 L Ed 2d 506 = 84 5 Ct 
1362. 

12. Reynolds established that rule for the 
por lecment of state legislatures, thereby 

enying States the right to take into account 
in the structuring of their legislatures any 
historical, geographical, economic, or social 
considerations, or any of the other many orac- 
tical and subtle factors that have always 
been recognized as playing a legitimate part 
in the practice of politics. . 

18. Four years later, in (1968) 39C US 
474 = 20 L Ed 2d 45 = 88 S Ct 1114, 
the “one man, one vote” rule was extended to 
many, kinds of local governmental` anits, 
thereby affecting to an unknown extent the 
organizational integrity of some 80,000 such 
oughout the country, and con- 
stricting the States in the use of the electoral 
process in the establishment of new ones. 

14. And today, the Court holds the “one 
man, one vote” rule applicable to the various 
boards of trustees of Missouris junior callege 
system, and forebodes, if indeed the case does 
not decide, that the rule is to be applied to 
every elective public body, no matter what 
its nature, ; 


15. While I deem myself bound by 
Reynolds and Avery — despite my continued 
disagreement with them as constitutional 
holdings (see my dissenting opinions - in 
Reynolds, (1964) 877 US 588 at 589 = 12 
L Ed 2d 506 at 548, and in Avery, (1968) 
890 US 474 at 486 = 20 L Ed 2d 45 at 
54) — I do not think that either of these 
cases, or any other in this Court, justifies the . 
present decision. I therefore dissent, taking 
off from Avery in what is about to be said. 


16. In Avery the Court acknowledged 
that “the states’ varied, pragmatic approach 
in establishing governments” has produced 
“a staggering number” of local governmental 
units. The Court noted that, “while special- 
purpose organizations abound, .... virtually 
every American lives within what he and 
his neighbors regard as a unit of local gov- 
ernment with general responsibility and 
power for local affairs.” The Midland 
County Commissioners Court, the body whose 
composition was challenged in Avery, was 
found to possess a broad range’ of pcwers 
that made it “representative of -most of the 
general governing bodies of American cities, 


8 U.S.S.C.  [Prs. 16-19] 


counties, towns, and villages,” and the Court 
was at pains to limit its holding to such gene- 
ral bodies. (1968) 390 US 474 at 482-485 
= 90 L Ed 2d 45 at 52-54. Today the 
Court discards that limitation, stating that 
“there is no discernible, valid reason why 
constitutional distinctions should be drawn 
on the basis of the purpose of the election.” 
Ante, at (1970) 25 L Ed 2d 45 at p. 50 
= (AIR 1971 USSC 8 at pp. 5, 6) I 
believe, to the contrary, that the need to 
preserve flexibility in the design of local gav- 
ernmental units that serve specialized func- 
tions, and must meet particular local condi- 
tions, furnishes a powerful reason to refuse 
to extend the Avery ruling beyond its ori- 
ginal limits. If local units -having general 
governmental powan are to be considered, 
like state legislatures, as having a substan- 
tial identity of function that justifies impos- 
ing on them a uniformity of ‘elective struc- 
ture, it is clear that specialized local entities 
are characterized by precisely the opposite of 
such identity. From irrigation districts to air 
pollution. control agencies to school districts, 
such units vary in the magnitude of their im- 
pact upon various constituencies and in the 
manner in which the benefits and burdens 
of their operations interact with other ele- 
ments of the local political and economic 
picture. Today’s ruling will forbid .these 
agencies from adopting electoral mechanisms 
that take these variations into account. 


17. In my opinion, this ruling imposes an 
arbitrary limitation on the ways in which 
local agencies may be constituted. The Court 
concedes that the States may use means 
other than apportionment ‘to insure that legi- 
timate political goals of. representation are 
achieved.” For example, officials elected at 
large may be required to be residents of 
particular areas that do not contain equal 
numbers of people, (1967) 887 US 112 = 
18 L Ed 2d 656 = 87 S Ct 1554; the right 
to vote may be denied outright to persons 
whose interest in the function performed by 
the agency is non-existent or slight, cf. Kra- 
mer v. Union Free School District, (1969) 
895 US 621 = 28 L Ed 2d 583 = 89 
S Ct 1886; Cipriano v. City of Houma, (1969) 
895 US 701 = 23 L Ed 2d 647 = 89 S Ct 
1897; or the State may in many instances 
abandon the elective process altogether and 
‘allow members of an official body to be an 
pointed, without any regard for the equal- 
population principle, (1967) .887 US 105 = 
18 L Ed 2d 650 = 87 S Ct 1549, Since 
the Court recognizes the States’ need for 
flexibility in structuring local units, I am un- 
able to see any basis for its selectively deny- 
ing to them one of the means to achieve such 
flexibility. If, as the Court speculates, other 
means will prove as effective as apportion- 
ment in the adaptation of local agencies to 
meet specific needs, presumably those other 
means will also enable the States just as 
effectively to accomplish whatever evils the 
Court thinks it is preventing by today’s deci- 
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sion. The Court has not shown that, under 

the supervision of state legislatures.that are 

apportioned according to Reynolds, flexible 

methods of apportionment of local official - 
bodies carry any greater danger of abuse 

than these cther means of achieving the desi- 

rable goal of specialization. The Court’s im- 

position of this arbitrary limitation on the 

States can be justified only in the name of 

mathematical nicety. ; 


18. I do not believe that even after 
Avery, such a result is compelled by the ab- 
sence of “judicially manageable standards” 
for the “difficult job of distinguishing be- 
tween various elections.” Ante, at —, (1970) 
25 L Ed 2d 45 at 50 -= (AIR 1971 USSC 
8 at pp. 5, 6). Before today, the Court’s rule 
was that “cne man, one vote” applied only 
to local bodies having “general governmental 
pe over the entire geographic area served 

y the body.” (1968) 890 US 474 at 485 = 
20 L Ed 2d 45 at 53. The Court in Avery 
professed no temerity about concluding that 
the Midland County Commissioners Court 
was such a body. The Courťs mere recita- 


- tion of the powers of that entity, ante, at —, 


n. 6, (1970) 25 L.Ed 2d 45 at p. 49 = 
(AIR 1970 USSC 3 at p. 5) suffices ta 
establish that .conclusion. ` At the same time, 
it cannot be argued seriously that the Junior 
College District of Meropottan Kansas City 
is the general governing body for the people 
of its àrea. The mere fact that the trustees, 
can, with restrictions, levy taxes, issue 
bonds, and condemn property for school 
purposes does not detract from the 
crucial consideration that the sole purpose 
for which the district exists is the operation 
of a junior college. If the Court adhered to 
the Avery line, marginal cases would of 
course arise in which the courts would face 
difficulty in determining whether a particu- 
Jar entity exercised general governmental- 
powers, but such a determination would be 
no different in kind from many other matters 
of degree upon which courts must continual- 
ly pass. The importance of ensuring flexibi- 
lity in the organization of specialized units 
of government, and the uncertainty whether 
the rule armounced today will further any 
important countervailing interest, convince 
me that the Court should not proceed further 
into the political thicket-than it has already 
gone in Avery. f 


19. The facts of this case afford a clear 
indication of the extent .to which reasonable 
state objectives are to be sacrificed on the 
altar of numerical equality. We are not 
faced with an apportionment scheme that is 


‘a historical relic, with no present-day justi- 


fication, or one that reflects the stranglehold 
of a particular group that, 
tained power, blindly resists a redistribution. 
The structure of the Junior College District 
of Metropolitan Kansas City is based upon 
a state statute enacted in 1961. Prior to 
that date, the individual school boards had 
the power to create their own junior colleges, 


having once at- . | 
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as they still do, but there was apparentlr no. 
authorization for cooperation among districts: 
The 1961 statute was enacted out of conmem 
on the part of the legislature that Misscuri’s 
public educational facilities were not expand- 
ing at a satisfactory rate, ‘see Three R vers 
Junior College District v. Statler, 421 SV’ -2d- 
935, 287 (Mo. 1967).(i) The provisions of the - 


‘statute evidence a legislative determinaticn of 


the most effective means to encourage’ expan- 
sion -through ‘cooperation. between districts. ` 


. 20. . The statutory provision for ele>tion 
of the six-man board of trustees, summarize 
by the Court, reflects a careful balancirg of 
the desirability. of. population-based rep- 
resentation against the practical problems in- . 
volved in the creation of new educational 
units. The statute does not by its own Torce- 
create any junior college districts; this is left 
to the initiative of the residents of partizular 
areas who are interested in providing public 
junior-college education for -their children. 
In recognition of the fact that in- 
dividual school districts may Jack the funds 
or the population to support a junior ecllege 
of their own,.the state legislature has aatho- 
rized them to make voluntary arrangements 
with their neighbours for joint formaticn of 
a junior college district. If one of the co- 
operating school: districts greatly preponde- 
rates in size, it enters into the arrangenent 


_ knowing that its representation on the board 


of trustees, while large, will be somewhat 
smaller than it would be if based strictly on 
relative school, enumeration. - 3 gee 

21. The features of this system are surely. 
sensibly designed to facilitate creation of new 
Giacatonal bodies while guaranteeing to 
small school districts that they will nct be 
entirely swallowed up by .a large partner.. 
The small districts are free to avoid allancé 
with a highly populated ar gibir if they pre- 
fer to link with enough others of their own 
size to provide a viable base for a janior 
college. At the same time, a very large 


. school district is probably capable of “orm- 


ing a junior college on. its own if it prefers 
not to consolidate, on the terms set by sta- 
tute, with smaller neighbors. -On the other 
hand, large and sm districts’ may work 
together if they find this the most beneficial 
arrangemient.(ii) The participation, as here, 
of seven smaller and one larger school dist- 
rict in the-joint formation: ofa junior ccllege 


(i) Counsel. for appellees informed ` the 
Court at oral argument that prior tc the 
assage of this statute, when the law mere- 
y authorized each school district in the State 
to establish its own junior college, there were 
only seven such junior colleges, with a total 
enrollment of. approximately 5,000 stucents. 
Today there are 12 junior college distris, in- 
which nearly 120 individual school districts 
participate, with a total enrollment of over 
80,000 students. we 


(ii) At_the time. this suit was filed, nine 
junior college districts had been formed pur- 


-by staute to aid in 
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district, represents a pragmatic choice by all 
concerned from among a number of possible 


. courses of action. 


22. I find it bizarre to conclude that such 

a voluntary arrangement effects an unconsti- 
tutional “dilution” of the votes of residents 
of the largest. school district. When the 
Court, in Reynolds, rejected a proposed ana- 
logy between ‘state legislatures and the Fede- 
Congress, it relied heavily on the fact 


-that state legislative districts “are merely in- 


voluntary political units of the State created 
the administration of state 
government.” 877 US 588 at 548 = 12 
L Ed 2d at 519. In contrast, the National 
Government was created by the union of “a 
group .of formerly independent States.” The 
system of representation in Congress was 
“conceived out of compromise and conces- 
sion” between the. larger and smaller States. 
Id., (1964) 377 US-588 at 574 = 12 L Ed 
2d 506 at 584, The system struck down 


-today shares much of this same character of 
_voluntary compromise. 


It is true that the 
analogy would be even closer if the legisla- 
ture had left the school districts free to 
negotiate their own apportionment terms, 
rather than imposing a uniform scale; but as 
I read the Court’s opinion today, it would 
strike down the ‘apportionment in this case 
even if the terms had resulted from an en- 
tirely free agreement among the eight school 
districts. Insistence upon a simplistic mathe- 
matical formula as the measure of compliance 
-with the Equal Protection Clause in cases in- 
volving the electoral a has resulted in 
this instance in a total disregard of the salu- 
tary purposes- underlying the statutory 
scheme. _ : 


23. . Finally, I. find particularly perplex- 
ing the portion of the Court’s. opinion ex- 
plaining why the apportionment involved in 
this case does not measure up even under 
the “one man, one vote” dogma. The Court 
holds that the ‘voters of the Kansas City 
School. District, who elect 50% of the trus- 
tees, are deniéd equal protection of the laws 
-because that district contains about 60% of 
the school enumeration. This is so because 
the statutory formula embodies a “built-in 
discrimination against voters in large dist- 
ricts.” Ante. at —, 25 L Ed 2d 45 at 51. The 
Court seems to suggest that the same discre- 


“pancy among districts might pass muster if 


it could be shown to be mathematically un- | 
avoidable in the apportionment of the small 
number of trustees among the component 
districts; but the discrepancy’ is not permis- 
sible where it simply reflects the legislature’s 
choice of a means to foster a legitimate state 
goal. This reasoning seems ‘hard to follow 
and also disturbing on two scores. 


suant, to the statutory procedures. Of these, 
three did not contain a component. district 
large enough to bring into play the frac- 
tional. formula; the remaning six did contain 
‘such a district. . 


10 U.S.S.C.  [Prs. 24-29] 


24, First, to apply the rule with such 
rigor to local governmental units, especially 
single-function units, is to disregard the cha- 
racteristics that distinguish such units from 
state legislatures. As I noted in my dissent 
in Avery, (1968) 390 US 474 at 488-490 = 
20 L Ed 2d 45 at 55, 56,.there is a much 
smaller danger of abuses through malap- 
portionment in the case of local units because 
there exist avenues of political redress that 
are not similarly available to correct malap- 
portionment of state legislatures. Further, as 
noted above, the greater diversity of func- 
tions performed by local governmental units 
creates a greater need for flexibility in their 
structure. If these considerations are inade- 


quate to stave off the extension of the Rey- > 


nolds rule to units of local government, they 
at least provide a persuasive rationale for ap- 
plying that rule so as to allow local govern- 
ments much more play in the joints. : 
25. Such an approach is not foreclosed by 
the previous cases. In Reynolds, (1964) 877 
US 588 at 577-581 = 12 L Ed 2d 506 at 
586-588, the Court catalogued a number of 
considerations indicating that “somewhat 
more flexibility” might be permissible in state 
legislative apportionment than in congres- 
sional districting. Compare Swann v. Adams, 
(1967) 885 US 440 = 17 L Ed 2d 501 = 
87 S Ct 569, with Kirkpatrick v. Preisler, 
(1969) 394 US 526 = 22 L Ed 2d 519 = 
89 S Ct 1225 and Wells v. Rockefeller, (1969) 
_ 894 US 542 = 22 L Ed 2d 585 = 89 S.Ct 
1234. The need for more flexibility becomes 
greater as we proceed down the spectrum 
from the state legislature to the single pur- 
pose local entity, 


26. The disparities of representation in 


Avery were of an entirely different order 


from those here. In that case, each of the 
four districts elected one commissioner to the 
Commissioners Court, despite the fact that 
the population of one district was 67,906, 
while those of the remaining three were 
852, 414, and 828. I think that the Avery 
rule, born in an extreme case, is being ap- 
plied here with a rigidity that finds no justi- 
fication in the considerations that gave it 
birth, (1969) 894 US 542 at 553 = 22 L 
Ed 2d 585 at 552 = 89 S Ct 1284 
(White, J., dissenting). In this case the dis- 


parity of representation is‘ relatively minor.- 


Even more important, it is not an unexplain 
and unjustified deviation from equality, see 
(1967) 885 US 440 at 445-446 = 17 L 
Ed 2d 501 at 505, 506 = 87 S Ct 569 
but reflects an enligthened state policy of en- 
couraging individual school districts to join 
together voluntarily to: expand the States 
public junior college facilities. 


27. Second, the Court leaves unexplored 
the premises underlying its conclusion that 
the apportionment here does not achieve 
equality, “as far as practicable.” Ante, at 
(1970) 25 L Ed 2d 45 at p. 51 = (AIR 
1970 USSC 8 at pp. 6, 10). Missouri is for- 
bidden to use -the statutory formula employ- 


> 
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ed in this case because the percentage cate- 
gories it creates will, in particular instances, 

easly: and because 
whatever discrepancy exists will always 
favor residents of the smaller districts. The 
Court does not suggest how a formula could 
be devised that would provide a general rule 
for application to all thé various junior col- 
lege districts but would not share these al- 
leged faults. If a large district falling with- 
in a given percentage range were allocated 
the number of trustees corresponding to the 
top, rather than the bottom, of the range, 
that would also produce, on the Court’s 
theory, a “built-in discrimination” against 
voters in small districts. 


28. Thus, the result of the Court’s hold- 
ing may be that Missouri - is forbidden’ to 
establish ‘any formula of general application 
for apportionment of trustees, but must: in- 
stead provide for the improvisation of an in- 
dividual appcrtionment scheme for each 
junior college district after the contours of the 
district have been settled. But surely a State 
sould reasonably determine that the mecha- 
nics of operating such a system would be 
30 unduly burdensome that it would be 
better to apportion according to a statewide 
formula. Would not such considerations jus- 
tify a conclusion that the statewide - formula 
achieves equality “as far as practicable” ? 
While the Court ‘does not discuss the prob- 
lem, its invalidation of this statutory formula 
seems to be based on the premise that such 
practical considerations, like a States desire 
žo encourage co-operation among districts, 
are constitutionally inadequate to justify any 
divergence from voting “equality.” 


` 29. The Court does not, however, spell 
gut any rationale for concluding that such 
matters of administrative convenience de- 
serves no weight in determining what is 
“practicable.” This is especially incongruous 
=n light of the Court’s unexplained conclusion 
chat deference can be given to legislative 
determinations that the Eoards should have 
a small number of trustees and that the 
‘rustees in some instances, should represent- 
component school districts, Why does the 
Zourt not-require that the number of trustees 
be increased from six, in order to reduce the 
roughness with which equality is approxi- 
mated? Would a three-man board be un- 
constitutionally. small? Why is the Court 
willing to accept inequality that derives from 
2 desire to. give representation to component 
school districts, when  si-nilar inequality in 
state legislative districting could probably not 
be justified by a desire to give representation 
to counties? (1964) 377 US 588 at 579- 
581 = 12 L Ed 2d 506 at 587, 588 = 
84 S Ct 1862; (1967) 885 US 440 at 444 = 
“7 L Ed 2d 501 at 504 = 87 S Ct 569. 
H equality cannot be achieved when repre- 
sentation is by component districts, why- does 
the “as far as practicable” standard not re- 
quire at large election of trustees? Is there 
something about these considerations that 
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gives them a status under the Equal Pretec- 
tion Cleuse that is not possessed by a ləgis- 
lative desire to apportion by a formula of 
statewide application P? 


30, It seems to me that beneath the sut- 
face of the Court’s opinion lie unspoken ans- 
wers to these and other similar questions, 
questions that I can characterize only as mat- 
ters. of political judgment. The Court’s adop- 
tion of a rigid, mathematical rule turns out 
not to have saved it from having to balance 
and judge political considerations, conclcding 
that one does merit some weight in an ap- 
portionment scheme while another does not. 
The fact that the courts, rather than the kegis- 
Jatures, now are the final arbiters of such 
matters will continue, I fear, after the present 
decision to be the inevitable consequence of 
the shallow approach to the Equal Protection 
Clause represented by the “one man, one 
vote” theory. The Court could at least Jessen 
the disruptive impact of that approach a: the 
local level by approving this relatively minor 
divergence from strict equality on the ground 
that the legislature could reasonably have 
concluded that it was necessary to accom- 
plish legitimate state interests, 

81, I would affirm the judgment oZ the 
Supreme Court of Missouri. What our Court 
has done today seems to me to run far afield 
of the values embodied in the schere of 
government ordained by the Constitution. 


Mr. Chief Justice BURGER, dissenting. 


82. I concur fully in the opinicn of 
Mr. Justice Harlan. I add this comment to 
emphasize the subjective quality of a -doc- 
trine of constitutional law which has as its 
primary standard “a general. rule, that] 
whenever a state or local government decides 
to select persons by popular election ....,” 
the Constitution commands that each quali- 
fied voter must be given a vote which is 
equally weighted with the votes cast ly all 
other electors. 


Evans v. sbney 


83. The failure to provide guidelines for 
determining when the Court’s “general rule” 
is to be applied is exacerbated when the 
Court implies that the stringent standards of 
“mathematical exactitude” which are control- 
ling in apportionment of federal congressional 
districts need not be applied to smaller spe- 
cialized districts such as the junior college 
district in this case. This gives added rele- 
vance to Mr. Justice Harlan’s obserration 
that “[t]he need for more flexibility becomes 
greater as we pa down the spectrum 
from the state legislature to the single-pur- 
pose local entity.” Ante, at —, (1970) 25 
L Ed 2d 45 at p. 57 = (AIR.1971 USSC 8 at 
p. 10). Yet the Court has given almost no 
indication of which nonpopulation interests 
may or may not legitimately be considered 
by a legislature in devising a constitutional 
apportionment scheme for a local, specialized 
unit of government. 

84. Ultimately, only this Court can final- 
ly apply these “general rules” but in the inte- 


[Prs. 29-84] U.S.S.C. 1I 


rim all other judges must speculate as best 
they can when and how to apply them: with 
all deference I suggest the Courťs opinion 
today fails to give any meaningful guidelines. 

Case remanded. 
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f(A) Constitution of India, Article 14 — 
Case from America — Racial discrimination 
— Testator bequeathing land to city for 
creating park exclusively for white persons 
— After Supreme Court rulings upon segre- 
gation, intention incapable of being carried 
out — Property reverts to estate — Cy pres 
doctrine does not apply — (Civil P. C. (1968), 
Section 92 — Cy pres) — {Succession Act 
(1925), Sections 118, 126 —- Cy pres) — 
(Constitution of United States of America 
14th Amendment). 

A testator created a testamentary trust by 
which certain land was conveyed to the city 
for the express purpose of providing a park 
for white persons only. For some years the 
city so operated the park. Eut later on the 
Negroes were permitted. In a ruling in a 
proceeding in respect of this park, the 
Supreme Court of America had ruled that 
the public character of the park required that 
it be treated as public institution’ subject to 
the provisions of the 14th Amendment. There- 
after the Trustees applied for a motion that 
the object of the trust failed and had thus 
become unenforceable and had thus reverted 
to the testators heirs. The Negroes con- 
tended that the doctrine of cy pres should 
be applied and thus the trust should be 
saved. The Court (Supreme Court of Georgia, 
affirming the trial Court) granted the motion 
and rejected the application of the Negroes 
for application of doctrine of cy pres. On 
certiorari, the Supreme Court of United States 
affirmed and: 


Held that the trust failed not because of 
segregation but because of impossibility of 

{filling the testator’s intention and that 
therefore the property reverted to the heirs 
of the testator. The trust could not be 
saved by applying doctrine of cy pres, Court 
had to determine the intention of the testa- 
tor and since racial segregation was insepa~ 


rable part, the intention could not be 
carried out. It was obvious that the 
testator would rather have had the 


* Reproduced from 1969-24 L Ed 2d 684 
with kind permission of the publishers. 

+ Reference is given to a Parallel Indian 
Provision for the Convenience of Indian 
Lawyers. 


GN/GN/C490/70/RGD/T 





12 U.S.S.C. 
whole trust fail than have the part inte- 


grated, The ruling did not olete. he 14th 
Amendment. Paras 1, 8, 12) 


Since there was no iadication that the 
State Courts were motivated by discrimina- 
tory intent, in construing the will, there was 
no violation of equal Protection clause by 
the Courts.. (Paras 9, 11) 


Even though the will did not provide for 
reverter, the decision of the Court did not 
involve a matter of choice and the Court’s 
anti-Negro choice did not violate 14th 
Amendinent. r ` (Para 11) 


(B) Civil P. C. (1908), Section 92 — Suc- 
cession Act (1925), Section 118 — Cy pres 
doctrine of — Case from America. 


The doctrine of cy pres is that when a 
valid charitable bequest is incapable for some 
reason, of execution in the ‘exact manner 
provided by the testator, the Court of equity 
may carry it into effect in such a way as 
will as nearly as possible effectuate his gene- 
ral intention, The- object is to ‘allow the 
Court to carry out the general charitable in- 
tent of the testator where such intent might 
otherwise be thwarted by impossibility of the 
particular plan or scheme provided by the 
testator. This doctrine implies that it can- 
not be applied in certain class of cases e. g. 
where the particular intention of the’ testa- 
tor is dominant, and he would not have 
created the trust but to carry out that in- 
tention and the intention for some reason 
is incapable of being carried out. In such 
a case the property reverts to the estate. 

(Para 5) 
_ (C) Constitution of India, Article 82 — 
Case om America — Responsibility of 
Supreme Court (of United States of America) 
is to construe and enforce the Constitution 
and laws of the land as they are and not 
to legislate social policy on basis of its own 
personal inclinations — Interpretation of 
Statutes. ; (Para 13) 
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SUMMARY 


Under a testamentary trust, certain land 
was conveyed to the city of Macon, Georgia, 
for the express purpose of ‘providing a park 
for white persons only, and the city so ope- 
rated the park for some years, but in time 
permitted use by Negroes. In earlier pro- 
ceedings, the Georgia state courts ruled in 
favor of the managers of the park who 
sought to have the city removed as trustee 
since it could not legally enforce racial’ segre- 
gation in the park, and to have private 
trustees appointed to whom title would be 
transferred, but the United. States Supreme 
Court, ruling in favor of Negro citizens of 
Macon who had intervened, reversed, hold- 
ing that the public character of the park re- 
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tion subject to the Fourteenth Amendms=nt, 


regardless of who had title under state law. 


(882 US 296 = 15 L Ed 2d-878 = 83S 
Ct 486). Thereafter, a motion of trus-ees 


of -the testator’s estate for a ruling that the. 
trust had become unenforceable -and thé’ 


trust property had thus reverted to the testa- 
tor’s heirs, was granted by the Georgia rial 


court, which rejected the argument of both - 


the Negro intervenors and the Attomey 
General of Georgia that the trust should be 
saved by applying the cy pres doctrine to 


amend the terms of the will by striking the. 


racial restrictions and permitting integration 
of the park, The Supreme Court of Georgia 
affirmed (224 Ga 826 = 165 SE2d 160)... 


United States affirmed. In an opinion by 
Black, J., expressing the view of five mem- 


bers of the court, it was held that (1) the ` 
Fourteenth Amendment rights of the Negro 
‘intervenors were not violated .by. the ruling 
of the Georgia Supreme Court, which court. 


no more than apply well-settled princi- 
ples of Georgia law- in construing the will 


and in concluding -that:the cy pres doctrine- 


could not be -applied: since racial segrega- 


‘tion was an inseparable part of the testa-or’s 


intent as-indicated by the ‘whole will, in- 
cluding provisions that under no ‘circum- 
stances was the property to be used for an 


` purpose other than an all-white park an 


that the testator was not influenced by any 
unkindness of feeling for Negroes, but was 
of the ‘opinion that ‘in social relations the 
two races should be forever separate and 
should not have recreation grounds to be 
used in common, (2).the Georgia courts rul- 
ing did not violate the Federal ‘Constitction 
as imposing a penalty on the city and its 
citizens by’ forcing the closing of the gark, 
since the court, upon interpreting the will 
as embodying a preference for terminetion 
of the park rather than its integration, had 
no alternative but to end. the trust under 
Georgia’s long-standing and racially nentral 
trust laws, (8) there was no state action vio- 
lative of the equal protection clause, since a 
private party had injected the racially dis- 
criminatory motivation; there being no mdi- 
cation that any of the Géorgia judges -irvol- 
ved were motivated by discriminatory irtent 


of any sort in construing and enforcing the’ 


will, nor that the testator was induced to 
include ‘the. racial restrictions in his will 
by the fact that such restrictions were per- 
mitted by the Georgia trust statutes, anc (4) 
even though the will did not -expressly pro- 
vide for a reverter in the event that the racial 
restrictions failed, the Georgia court’s. deci- 


sion did not involve a matter of choice and. 
that court’s assertedly 


did not violate the Fourteenth endraent, 
since there was no indication. that the 
Georgia judges were motivated by any de- 
sire to. discriminate- against. Negroes, and 
since the. only choice the’ Georgia judges 
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quired that it be treated as a public insfitu-. 


_ the official action involved 


“anti-Negro chsice” © 
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either had -or exercised was their judicial 
judgment in construing the will to determine - 
the testator’s intent, the Constitution impos- 
ing no requirements upon the Georgia court 
to approach the. will any differently than it 
would approach any will creating any charit- 
able trust of any kind. ` - i 
DOUGLAS, J., dissented on the grounds 
that (1) since the testator’s will did not leave 
any remainder or reversion in the park to 
his heirs but left all. remainders and: rever- 
sions to the city; giving the property to the 
heirs, rather than reserving it for some muni- 
cipal use, violated the testatar’s intent as 
much as would converting the park to an 


_ all-Negro park, (2) even at the time the will 


was executed, under the separate-but-equal 


`, concept the: municipal use projected by the 
On certiorari, the Supreme Court of the -5 


will was not constitutionally permissible, since 
the beneficiaries were members of the white 
race only and like accommodations were not 
made for the Negro race, (8) the purpose of 
the will -was to dedicate the eo? for some 
municipal use, and continuation of the use 
as a municipal park or for ancther municipal 
purpose would carry out a larger share of 
the testator’s purpose than the complete des- 
truction of such use, and (4) the Georgia 
decision should fail as the imposition of a 
penalty for obedience to a principle of na- 
tional supremacy, 


BRENNAN, J., dissented; expressing the 
view that the record clearly established the 
closing of a public facility for the sole rea- 
son that the peble authority which owned 
and maintained it could not- keep it segrega- 
ted, which violated the equal protection 
clause, and that the closing of the park in- 
volved state action, since (1) the state, by 
in the city’s ac- 
ceptance of the gift of the park, entered into 
an arrangement involving both the creation. - 
and the enforcement of a private right to 
compel the reversion of a public facility, (2) 
the Georgia court’s enforcement of the racial 
restriction prevented willing parties from 
dealing with one another, there being no 


. indication that city officials or its citizens were 


unwilling: to have the park integrated, and 
the Georgia Attorney General having’ sought 
integration of the park, and (8) Georgia, 6 
years before the testator’s will was written, ` 
had enacted- statutes expressly permitting 
dedication of land for use-as a park open to 
only one- race the state having therehy 
undertaken to facilitate racial restrictions as 
distinguished from all other kinds of restric- 
tions on access. to a public park. 

MARSHALL, J., took no part in the deci- 
sion of the case. - Si 

‘ OPINION OF THE COURT 


MR. JUSTICE BLACK delivered the opin- 
ion of the Court. : , - 

Once again this Court must consider the 
constitutional implications of the 1911 will 
of United States Senator A. O. -Bacon of 
Georgia which conveyed property in trust 


14 U.S.S.C. [Prs. 1-8] 


to Senator Bacon’s home city of Macon for 
the creation of a public park for the exclu- 
sive use of the white people of that city. 
As a result of our earlier decision in this 
case which. held that the park, 
Baconsfield, could not continue to be ope- 
rated- on a racially descriminatory basis, 
Evans v. Newton, (1966) 382 US 296 = 


15 L Ed 2d 373 = 86 S Ct 486 the Supreme _ 
Court of Georgia ruled that Senator Bacon's : 


intention to provide a park for whites only 
had become impossible to fulfill and that ac- 
cordingly the trust had failed and the park- 
land and other trust property had reverted 
by operation of Georgia Jaw. to, the heirs of 
the Senator. (1968) 165 SE 2d 160 Peti- 
tioners, the same Negro citizens cf Macon 
who have-sought in the courts to integrate 
the park, contend. that this termination of 
the trust violates their rights,to equal pro- 
tection and due process under the Fourteenth 
Amendment. We granted certiorari because 
of the importance of the. questions involved. 
(1969) 894 US 1012 = 23 L Ed 2d 88 = 
89 S Ct 1628. For the reasons. to be stated 
wwe are of the opinion that the judgment of 
the Supreme Court of Georgia should be, 
and it is, affirmed. 7 

2.. The. early background to this litigation 
was summarized by Mr. Justice Douglas in 
his opinion for the Court in (1966) 382 US 


aoe at pp. 297-298 = 15 L Ed 2d 878 at p. 
876; i i 


“In 1911. United States Senator Augustus 
O. Bacon executed a will that. devised to 
the Mayor and Council of the City of Macon, 
Georgia, a tract of land which, after the 
death of the Senator’s wife and daughters, 
was to be used as “a park and pleasure 
ground” for white people only, the Senator 
stating in the will that while he had only 
the kindest feeling for the Negroes he’ was 
of the opinion that ‘in their social relations 
the two races (white and negro) should be 
forever separate... The will provided that 
the park should be under the’ control of a 
Board of Managers of seven persons, all of 
whom were to be white. The city kept the 
park segregated for some years but in time 
let Negroes use it, taking the position that 
the park was a public facility which it could 
not constitutionally manage and maintain on 
a segregated basis. . 

“Thereupon, individual members of the 
Board of Managers of the Park brought this 


suit in a state court against the City of Macon- 


and the trustees of certain residuary bene- 
ficiaries of Senator Bacows estate, asking 
that the city be removed as trustee and that 
the Court appoint new trustees, to whom title 
to the park would be transferred. The city 
answered, alleging: it could not legally en- 
force racial segregation in the park, The 
other defendants admitted the allegation ‘and 
requested that the city be removed as trus- 
tee. 


“Several Ne 


ed, alleging that the 
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heirs. 


citizens of Macon interven- 
racial limitation was 


ALR. 


contrary to the laws and public policy of the 
United States, and asking that the -Court re- 
fuse to appoint private trustees. Thereafter 
the city resigned as trustee and amended its 
answer accordingly. Moreover, other heirs 
of Senator Bacon intervened and they and 
the defendants other than the city asked for 
reversion of the trust property to the Bacon 
estate -in the event that the prayer of. the 
petition were denied. 


“The Georgia’ Court accepted the resigna- 
tion of the city as trustee and appointed three 
individuals as new -trustees, finding it un- 
necessary to pass on the other claims of. the 
On appeal by the Negro intervenors, 
the Supreme Court of Georgia affirmed, hold- 
ing that Senator Bacon had the right to give 
and bequeath his property to a limited class, 
that charitable trusts are subject to supervi- 
sion of a Court of equity, and that tke power 
to appoint new trustees so that the purpose 
of the trust would not fail was clear. (1965) 
220 Ga 280 = 188 SE2d 578.” he 


3. The Court in Evans v. Newton, (1966) 
882 US 296 = 15 L Ed 2d 378 supra. went 
on to reverse the judgment of the Georgia 
Supreme Court and to hold that the public 
character of Baconsfield “requires that it be 
treated as a public institution subject to the 
command of the Fourteenth Amendment, re- 
gardless of who now has title under state 
law.”. (19686) 882 US 296 at 802 = 15 L 
Ed 2d 373 at 379. Thereafter, the Georgia 
Supreme Court interpreted this Court’s re- 
versal of its decision as requiring that Bacons- 
field be henceforth operated on a nan-discri- 
minatory basis. “Under these circumstances,” 
the state high court held, “we are of the 
opinion that the sole purpose for which the 
trust was created has become impossible of 
accomplishment and has been terminated.” 
Evans v. Newton, (1966) 221 Ga 870. With- 
out further elaboration of this holding, the 
case was remanded to the Georgia trial Court 
to consider the motion of Guyton G, Abney 
and others, successor. trustees of Senator 
Bacon’s estate, for a ruling that the trust had 
become unenforceable and that accordingly 
the trust property had reverted to the. Bacon 
estate and to certain named heirs of. the 
Senator, The motion was opposed dy peti- 
tioners and by the Attorney General of Geor- 
gia, both of whom argued that the trust 
should be saved by applying the cy pres doc- 
trine to’. amend the terms of the will by 
striking the racial restrictions and opening 
Baconsfield to all the citizens of Macon with- 
out regard to race or color. The trial Court, 
however, refused to apply cy pres. It held 
that the doctrine was inapplicable because 
the parks segregated, whites-only ` character 
was an essential and inseparable part of the 
testator’s plan. Since the “sole purpose” of 
the trust was thus in irreconcilable conflict 
with the constitutional mandate expressed in 
our opinion in Evans v. Newton, the. trial 
Court ruled that the Baconsfield trust had - 
failed and that the trust property had’ by 


l pori by the testator. 
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operation of law reverted to the heirs of 
Senator Bacon. On appeal, the Supreme 
Court of Georgia affirmed. 


4. We are of the opinion that in ruling 
as they did the Georgia Courts did no more 
than apply well settled general principles of 
Georgia law to determine the meaning and 
effect of a Georgia will. At the time Sena- 
tor Bacon made his will and still tocay, 
Georgia cities and towns are authorized to 


accept devises of property for the estabLsh- 


ment and preservation of “parks and pleasure 
grounds” and to hold the property thus re- 
ceived in charitable. trust for the exclu.ive 
benefit of the class of persons named by the 
testator. Ga Code Ann, c. 69-5 (1959); Ga 
Code Ann Ss. 108-208, 207 (1959). These 
provisions of the Georgia Code explicitly au- 
thorized the testator to include, if he shculd 
choose, racial restrictions such as those found 
in Senator Bacon’s will. The city accepted 
the trust with these restrictions in it. Waen 
this Court in (1966) 882 US 296 = IE L 
Ed 2d 378 = 86 S Ct 486, held that the 
continued operation of Baconsfield as a reg- 
regated park was unconstitutional, the part cu- 
lar purpose of the Baconsfield trust as steted 
in the will failed under Georgia law. The 
question then properly before the Georgia 
Supreme Court was whether as a matter of 
state law the doctrine of cy pres should be 
applied to prevent the trust itself from -ail- 
ing. Petitioners urged that the cy pres doct- 
rine allowed the Georgia courts to strike the 
racially restrictive clauses in Bacon’s will so 
that the terms of the trust could be fulfilled 
without violating the Constitution. 


5, The Georgia cy pres _ statutes upon 
which petitioners relied provide: - r 

“When a valid charitable bequest is iaca- 
pable for some reason of execution in the 
exact manner provided by the testator, donor, 
or founder, a Court of equity will carry it 
into effect in such a way as will as nearly 


as possible effectuate his intention.” Ga. 


Code Ann S. 108-202 (1959). 


“A devise or bequest to a charitable use 
will be sustained and carried out in this state; 
and in all cases where there is a general in- 
tention manifested by the testator to effect 
a certain purpose, and the particular mode 
in which he 
from any cause, a Court of chancery may by 
approximation, effectuate the purpose m a 
manner most similar to that indicated by the 
testator.” Ga Code Ann S. 118-815 (1959). 


The Georgia Courts have held that the zun- 
damental purpose of these cy pres provisions 
is to allow the Court to carry out the gereral 
charitable intent of the testator where this 
intent might. otherwise be thwarted by the 
impossibility of the particular plan or scheme 
Moss v. Young- 

lood, (1938) 187 Ga 188. But this underly- 
ing logic of the cy pres doctrine implies that 
there is a certain class. of cases in which the 
doctrine cannot be applied. Professor, Scott 


Evans v. Aoney (Black J.) 


irects it to be done shall fail, 


[Prs. 3-7] U. S. S.C. 15 


in his treatise on trusts states this limitation 
on the doctrine of cy pres which is common 
to many States(i) as follows: 


“Tt is not true that a charitable trust never 
fails when it is impossible to carry out the 
particular purpose of the testator. In some 
cases it appears that the accomplish- 
ment of the particular purpose and only that 
purpose was desired by the testator and 
that he had no more general charitable intent 
and that he would pre amahly have prefer- 
red to have the whole trust fail if the parti- 
cular purpose is impossible of accomplish- 
ment. In such a case the cv pres doctrine is 
not applicable.” IV Scott, Trusts S. 899, at 
8085 (1967). 


6. In this case, Senator Bacon provided 
an unusual amount of information in his wi 
from which the Georgia Courts could deter- 
mine the limits of his charitable purpose, 
Immediately after specifying that the park 
should be for “the sole, perpetual and unend- 
ing use, benefit and enjoyment of the white 
women, white girls, white boys and white 
children of the City of Macon,” the Senator 
stated that “the said property under no cir- 
cumstances (is) to be ...... at any 
time for any reason devoted to any other 
purpose or use excepting so far as herein 
specifically authorised.” And the Senator 
continued: 


rete I take occasion to say that in Emit- 
ing the use and enjoyment of the property 
perpetually to white people, I am not influ- 
enced by an unkindness of feeling or want of 
consideration for the Negroes, or colored 
people. On the contrary I have for them 
the kindest feeling, and for many of them 
esteem and regard, while for some of then 
I have sincere personal affection. 


“I am however, without hesitation in the 
opinion that in their social relations the two 
races should be forever separate and that 
they should not have pleasure or recreation 
grounds to be used or enjoved, together and 
in common. 

7. The Georgia Courts, construing Sena- 
tor Bacon’s will as a whole, Yerby v. Chand- 
ler, (1942) 194 Ga 268, concluded from this 
and other language in the will that the Sena- 
tors charitable intent was not “general” but 
extended only to the establishment of a seg- 
regated park for the benefit of white people. 
The Georgia trial Court found that “Senator 
Bacon could not have used language more 
clearly indicating his intent that the benefits 
of Baconsfield should be extended to white 
persons only, or more clearly indicating that 
this limitation was an essential and indis- 
pensable part of his plan for Baconsfield.” 
App, at 519. Since racial separation was 
found to be an inseparable part of the testa- 
tor’s intent, the Georgia Ccurt held that the 
State’s cy pres doctrine could not be used to 


(i) See e.g., First Universalist Society v. 
Swett, 90 A 2d 812 (Me 1953); LaFond vs 
City of Detroit, 857 Mich 362 (1959), 


eres.. 
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alter the will to permit racial integration. See 
Ford v. Thomas, (1900) 111 Ga 493; Adams 
Y. Bass, (1855) 18 Ga 180. The Baconsfield 
trust was therefore held to have failed, and, 
under Georgia law, “[w]here a trust is ex-. 

ressly created, but (its) uses fail 

om any cause, a resulting trust is implied 
for the benefit of the grantor, or testator, or . 
his heirs.” Ga Code Ann S. 108-106 (4) 
(1959).{ii) The Georgia Courts 
in effect, that Senator Bacon would have 
rather had the whole trust fail than have 
Baconsfield integrated. 


Evans v. 


8. When a city park is destroyed because 
the Constitution required it to be integrated, 
there is reason for everyone to be dishearten- 
ed. We agree with petitioners that in such 
a case it is not enough to find that the state 
Court’s result was reached through the appli- 
cation of established principles of state law, 
. No state law or act can prevail in the face of 
contrary federal law, and the federal Courts 
must search out the fact and truth of any 
proceeding or transaction-to determine if the. 
Constitution has been violated. Presbyterian 
Church .v. Hull Church, (1969) 898 US 440 
= 21 L Ed 2d 658 = 89 S Ct 601, New 
York Times v. Sullivan, (1964) 376 US 254 
'= 11 L Ed 2d 686 = 84S Ct 710 = 95 


Gi) Although Senator Bacon’s will did not 
contain an express provision granting a rever- 
ter to any party should the trust fail, S. 108- 
106 (4) of the Georgia Code quoted in the 
text makes such an omission irrelevant under 
‘state law. At one point in the Senators will’ 

e did grant “all remainders and reversions” 
to the city of Macon, but the Supreme Court 
of Georgia showed in its opinion that this 
language did not relate in any way to what 
should happen upon a failure of the trust but 
was relevant only to the initial vesting of the 
property in the city, The Georgia Court said: 


“Senator Bacon devised a life estate in 
the trust property to his wife and two daug- 
ters, ‘and the language pointed out by the 
intervenors appears in the following provision 
of the will: “When my wife, Virginia Lamar 
Bacon and my two daughters, Mary Louise 
Bacon Sparks and Augusta Lamar Bacon 
Curry, shall all have departed this life, and 
immediately upon the death of the last sur- 
vivor of them, it is my will that all right, title 
and interest in and to said property herein- 
before described and bounded, both legal 
and equitable, including all remainders and 
reversions ‘and every estate in the same of 
whatsoever kind, shall thereupon vest in and 
belong to the Mayor and Council of the 
City of Macon,’ and to their successors 
forever, in trust etc. This language con- 
cerned remainders and reversions prior to the 
vesting of the legal title in the City of Macon, 
as trustee, and not to remainders and re-. 
versions occurring because of a failure of the 
trust, which Senator Bacon apparently did 
not contemplate, and for which he made no 
provision.” 165 SE2d 160, 165 (1968). - 





concluded, ` 


‘on the ground 


Abney (Black J.) ALR 


ALR 2d 1412. Here, however, the action -of) - 
the Georgia Supreme Court declaring the 
Baconsfield trust terminated presents no vio- 
lation of constitutionally protected rights, and 
any harshness that may have resulted from 
the State Court’s decision can be attributed 


_solely to its intention to effectuate as nearly 


as possible the explicit terms of Senator 


Bacon’s will. 


9. Petitioners first argue that the action 
of the Georgia Court violates the United 
States Constitution in that it imposes a dras- 
tic “penalty,” the “forfeiture” of the park,. 
merely because of the city’s compliance with 
the constitutional mandate expressed by this 
Court in Evans v. Newton. - Of course, Evans 
v. Newton did not speak to the problem of 
whether Baconsfield should or could continue 
to operate as a park; it held only that its 
continued operation as a park had to be 
without racial discrimination. But petitioners 
now want to extend that holding to forbid 
the Georgia courts from closing Baconsfield 
that such a closing would 
penalize the city and its citizens for comply- 
ing with the Constitution. We think, how- 


ever, that the will of Senator Bacon and 
Georgia lavy provide all the justification 
necessary for imposing such a “penalty.” 


The construction of -wills is essentially a state- 
law question, Lyeth v Hoey, (1988) 305 US 
188=83 L Ed 119 = 59 S Ct 155 = 119 
ALR 410, and in this casé the Georgia 
Supreme Court, as we read its opinion, inter- 
preted Senator Bacon’s will as embodying a 
preference for termination of the park rather 
than its integration, Given this, the Georgia 
Court had no alternative under its relevant 
trust laws, which are long standing and neu- 
tral with regard to_ race, but to end the 
Baconsfield trust and return the property to 
the: Senators heirs. 


10. A second argument for petitioners 
stresses the similarities between this case and 
the case in which a city holds an absolute 
fee simple title to a public park and then 
closes that park of its own accord solely to 
avoid the effect of a prior Court order direct- 
ing that the park be integrated as the ` 
Fourteenth Amendment commands. Yet, as- 
suming arguendo that the closing of the park 
would in those circumstances violate the 
Equal Protection Clause, that case 
would be clearly distinguishable from the 
case at bar because there it is the State and 
not a private party which is injecting the 
racially discriminatory motivation. In the 
case at bar there is not the slightest indication 
that any of the Georgia Judges involved were 
motivated by racial animus or discriminatory 
intent of any sort in construing and enforcing 
Senator Bacon’s will. Nor is there any idi- 


‘cation that Senator Bacon in drawing up his- 


will was persuaded or induced to include 
racial restrictions by the fact that such res- 
trictions were permitted by the Georgia trust 
statutes. Ante, at —, 24 L Ed 2d 684 at 
641 = (AIR 1971 SC Il at p. 15). On 


1971 


the contrary, the language of the Senatcr’s 
will shows that the racial restrictions were 
solely the product of the testator’s own fall- 
blown social philosophy, Similarly, the sitia- 
tion precited in this case is also easily cis- 
tinguishable from that presented in SheLey 
v. Kraemer, (1948) 334 US 1 = 92 L Ed 
1161 = 68 S Ct 886 = 8 ALR 2d 441, 
where we held unconstitutional state judicial 
action which had affirmatively enforced a pri- 
vate scheme of discrimination against Nag- 
roes. Here the effect of the Georgia decision 


eliminated all discrimination against Negnes. 


in the park by eliminating the park itself, 
and the termination of the park was a boss 
shared equally by the white and Negro cdti- 
zens of Macon since both races would have 
enjoyed a constitutional right of equal access 
to the park’s facilities had it continued. 


1l. Petitioners also contend that since 


‘Senator Bacon did not expressly provide for 


a reverter in the event that the racial restric 
tions of the trust failed, no one can krow 
with absolute certainty that the Senztor 


` would have preferred termination of the park 


rather than its integration, and the decision 
of the Georgia Court therefore involved a 
matter of choice. It might be difficult to 
argue with these assertions if they stood 
alone, but then petitioners conclude: “Its rthe 
Court’s) choice, the anti-Negro choice, vio- 
lates the Fourteenth Amendment, whether it 
be called a ‘guess,’ an item in ‘social philo- 
sophy’, or anything else at all” We do not 
understand petitioners to be contending tere 
that the Georgia Judges were motiveted 
either consciously or unconsciously b7 a 
desire to discriminate against Negroes. In 
any case, there is, as noted above, absolu-ely 
nothing before this Court to support a fincing 
of such motivation. What remains of geti- 
tioners’ argument is the idea that the G2or- 
gia Courts had a constitutional obligation in 
this case to resolve any doubt about the 
testator’s intent in favour of preserving the 
trust, Thus stated, we see no merit in the 
argument. - The only choice’ the Geo-gia 
Courts either had or exercised in this regard 
was their judicial judgment in construing 
Bacon’s will to determine his intent, and the 
Constitution imposes no requirement upon 
the Georgia Court to approach Bacon’s will 
any differently than it would approach any 
will creating any charitable trust of any 
kind. Surely the Fourteenth Amendment is 
not violated where, as here, a state court 
operating in its judicial capacity tair- 
ly applies its normal principles of eon- 
struction to determine the testator’s true in- 
tent in establishing a charitable trust 
and then reaches a conclusion with regard 
to that intent which, because of the operation 
of neutral and non-discriminatory state trust 
laws, effectively denies evaryone whites as 


- well as Negroes, the benefits of the trust. _ 


12. Another argument made by peti- 
tioners is that the decision of the Georgia 
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Court holding that the Baconsfield trust had 
“failed” must rest logically on the unspoken 
premise that the presence or P of 
Negroes in Baconsfeld would destroy the 
desirability of the park for whites. This argu- 
ment reflects a rather fundamental misun- 
derstanding of Georgia law. The Baconsfield 
trust “failed” under that law not because of 
any belief on the part of any living person 
that whites and Negroes might not enjoy 
being together but, rather, because Senator 
Bacon who died many years ago intended 
that the park remain forever for the exclu. 
sive use of white people. 


13. Petitioners also advance a number of 
considerations of public policy in opposition 
to the conclusion which we have reached. In 
particular, they regret, as we do, the loss of 
the Baconsfield trust to the City of Macon, 
and they are concerned lest we set a prece- 
dent under which other charitable trusts will 
be terminated. It bears repeating that our 
holding today reaffirms the traditional role 
of the States in determining whether or not 
to apply their cy pres doctrines to particular 
trusts. Nothing we have said here prevents 
a state Court from applying its cy pres rule in 
a case where the Georgia Court, for example, 
might not. apply its rule. More fondamen- 
tally, however, the loss of charitable trusts 
such as Baconsfield is part of the price we 
pay for permitting deceased persons to exer- 
cise a continuing control over assets owned 
by them at death. This aspect of freedom 
of .testation, like most things, has its advan- 
tages and disadvantages. The responsibility 
of this. Court, however, is to construe and 
enforce the Constitution and laws of the land 
as they are and not to legislate social policy 
on the basis of our own personal inclinations, 


14, In. their lengthy and learned briefs, 
the petitioners and the Solicitor-General as 
amicus curiae have advanced several argu- 
ments which we have not here discussed. We 
have carefully examined each of these argu- 
a however, and find all to be without 
meri 


15. The judgment is Affrmed. 


_ MR. JUSTICE MARSHALL took no part 
in the decision of this case, 


SEPARATE OPINIONS 
MR, JUSTICE DOUGLAS, dissenting. 


16-17. Bacon’s will did not leave any re- 
mainder or reversion in “Baconsfield” to his 
heirs. He left “all remainders and rever- 
sions and every estate in the same of what- 
soever kind” to the City of Macon. He fur- 
ther provided that the property “under no cir- 
cumstances, or by any authority whatsoever” 
should “be sold or alienated or disposed of, 
or at any time for any reason” be “devoted 


18 U.S.S.C. [Prs. 17-29] 


to any other purpose or use excepting so 
far as herein specifically authorized.” 


18. Giving the property to the heirs, 
rather than reserving it for some municipal 
use, does therefore as much violerce to 
Bacon’s purpose as would a conversion of an 
“all-white” park into an “all-Negro” park. 


19. No municipal use is of course pos- 
sible where the beneficiaries are members of 
one race only. That was true in 1911 when 
Bacon made his will, Plessy v. Ferguson, 
163 US 587 = 41 L Ed 256 = 168 S Ct 
1188, decided in 1896, had held that while 
“separate” facilities could be supplied to each 
race, those facilities had to be “equal”. The 
concept of “equal” in this setting meant not 
just another park for Negroes but one equal 
In quality ol service to that municipal faci- 
lity which is furnished to the whites. See 
Sweatt v. Painter, 889 US 629, 633-534 = 
94 L Ed 1114, 1118, 1119 = 70 S Ct 848. 
It is apparent that Bacon’s will projected a 
municipal use which at the time was not con- 
stitutionally permissible unless like accom- 
modations were made for the Negro race. 


20. So far as this record reveals, the day 
the present park was opened to whites it may, 
constitutionally speaking, o have been 
available to Negroes. - 


21. The Supreme Court of Georgia stated 
that the sole purpose for which the trust was 
created had become impossible, But it was 
impossible in those absolute terms even 
under the regime of Plessy v. Ferguson. As 
to cy pres, the Georgia statute provides: 


“When a valid charitable bequest is in- 
capable for some reason of -execution in the 
exact manner provided by the testator, donor, 
or founder, a court of equity will carry it into 
effect in such a way as will as nearly as 
possible effectuate his intention.” Ga Code 
‘Ann S. 108-202 (1959). 


22. The Georgia court held that the 
doctrine of cy pres “cannot be applied to 
establish a trust for an entirely different pur- 


pose from that intended by ths tes- 
tator.” (1969) 224 Ga 826, 880 = 
165 SE 2d 160, 164. That how- 
ever does not state the issue realistically. 


No proposal to bar use of the park by whites 
has ever been made, except the reversion 
ordered to the heirs.” Continuation of the 


use of the property as a municipal park or,” 


for another municipal purpose carries out a 
larger share of Bacon’s purpose than the com- 
plete destruction of such use by the decree 
we today i 


23. The purpose of the will was- to de- 
dicate the land for some municipal use. That 
is still possible. Whatever that use, Negroes 
will of course be admitted, for such is the 
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ALR 


constitutional command. But whites will also 
be admitted. Letting both races share the 
facility is closer to a realization of Bacon’s 
desire than a complete destruction of the will 
and the abandonment of Bacon’s desire that 
the property be used for some municipal 
purpose. 


24. Bacon, in limiting the use of this 
park property “to white people”, expressed 
the view that “in their social relations the 
two races (white and negro) should be for- 
ever separate and that they should not have 
pleasure or recreation grounds to be used or 
enjoyed, together and in common.” Can we 
possibly say that test puts a curse on each 
and every municipal use — music festivals, 
medical clinics, hospitals? 


25. Moreover, putting the property in 
the hands of the heirs will SU 
achieve the racial segregation which Bacon 
desired. We deal with city real estate. If 
a theatre is erected, Negroes cannot be ex- 
cluded. If a restaurant is opened, Negroes 
must be served. If office or housing struc- 
tures are erected, Negro tenants must be eli- 
gible. If a church is erected, mixed mar- 
riage ceremonies may be performed. If a 
Court undertook to attach a racial use condi- 
tion to the property once it became “private,” 
that would be an unconstitutional covenant 
or condition. 

26. Bacon’s basic desire can be realized 
only by the repeal of the Fourteenth Amend- 
ment. So the fact is that in the vicissitudes 
of time there is no constitutional way to as- 
sure that this property will not serve the 
needs of Negroes. 


27. The Georgia decision, which we to- 
day approve, can only be a gesture toward 
a state-sanctioned segregated way of life, 
now passe. It therefore should fail as the 
imposition of a penalty for obedience to a 
principle of national supremacy, 


MR. JUSTICE BRENNAN, dissenting. _ 


28. For almost half a century Bacons- 
field has been a public park. Senator Bacon’s 
will provided that upon the death of the last 
survivor among his widow and two daugh- 
ters title to Baconsfield would vest in the 
Mayor and Council of the City of Macon 
and their successors forever. Pursuant to the 
express provisions of the will, the Mayor and 
City Council appointed a Board of Managers 
to supervise the operation of the park, and 
from time to time these same public officials 
made appointments to fill vacancies on the 
Board. Senator Bacon also bequeathed to the 
city certain bonds which provided income 
used in the operation of the park. 


29. The city acquired title to Bacons- 
field in 1929 by purchasing the interests of 


a 
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Senator Bacon’s surviving daughter and an- 
other person who resided on the land. -Sone 
$46,000 of public money was spent over a 
number of years to pay the 
From the outset and throughout the years 


the Mayor and City Council acted as trus-. 


tees, Baconsfield was administered as a pub- 
lic park. T. Cleveland James, superinten- 
dent of city parks during this period testi- 
fied that when he first worked at Baconsfizld 
it was a “wilderness ...... nothing there 
but just undergrowth everywhere, one read 
through there and that’s all, one paved road. 
He said there were no park facilities at tat 
time. In the. 1980’s Baconsfield was trans- 
formed into a modern recreational facility by 
employees of the Works Progress Admin- 
istration, an agency of the Federal Govern- 
ment. WPA did so upon the city’s represen- 


tation that Baconsfield was a- public park.. 
- WPA employed men daily for the better part 


of a year in the conversion of Baconsfield to 
a park. WPA and Mr. James and his staff 
cut underbrush, cleared paths, dug ponds, 
built bridges and benches, planted shrubbery, 
and, in Mr. James’ words, “just made a gene- 
ral park out of it?” Other capital imprcve- 
ments. were. made in later years with both 
federal and city money. The Board of 
Managers also spent funds to improve and 
maintain the park. - - ~ 


80. Although the Board of Managers sup- 


general maintenance of 
Baconsfield was the responsibility of the 
city’s superintendent of parks. Mr. James 
was asked whether he treated Baconsfield 
about the same-as other city parks. He 
answered, “Yes, included in my. appropria- 
tion...... ” The extent of the city’s services 
to Baconsfield is evident from the increase of 
several thousand dollars in the annual ex- 
penses incurred for maintenance by - the 
Board of Managers after the Mayor and City 
Council withdrew as trustees in 1964. ` -> 


ervised operations, 


$1. The city officials withdrew after suit l 


was brought in a Georgia court by individual 
members of the Board of Managers to compel 
the appointment of private trustees on the 
ground that the public officials could not en- 


force racial segregation of the park. The G2or-. 


ia court appointed private trustees, appareatl 
A the assumption that they would j A 
to enforce the racially restrictive. provisiom in 
Senator, Bacon’s will. In (1966) 382 US 
296 = 15 L Ed 2d 373 = 86 S Ct 486, we 
held that the park had acquired such un- 
alterable- indicia of a public facility that for 
the purposes of the Equal Protection Cleuse 
it remained . “public” even after the city 
officials were replaced as trustees by a board 
of private citizens. Consequently, Senator 
Bacon’s discriminatory purpose could not be 
enforced by anyone. This Court accordingly 
reversed the Georgia court’s acceptance of 
the city officials’ resignations and its appcint- 
ment of private trustees. On remand the 
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urchase price.” 


- Dawson, 


e free 
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Georgia courts held that -since Senator 
Bacon’s desire to restrict the park to the 
white race could not be carried out, the 
trust failed and the property must revert 
to his heirs. -The Court today holds that 
that result and the process by which it was 
reached do not constitute a denial of equal 
protection. I respectfully dissent. 


32. No. record could present a clearer 
case. of the closing of a public facility foz the 
sole reason that the public authority which 
owns and maintains it cannot keep it seg- 
regated. -This is not a case where the rea- 
sons or motives for a particular action are 
arguably unclear, cf. Palmer v. Thompson, — 
F2d — (CA 5th Cir, 1969) (en banc), nor 
is it one where a discriminatory purpose is 
one’ among other reasons, cf. Johnson v. 
Branch, 864 F2d 177 (CA 4th Cir 1366), 
nor one where a discriminatory purpose can 
be found only by inference, cf. Gomillion v. 
Lightfoot, (1960) 864 US 389 = 5 L Ed 2d 
110 = 81 S Ct 125. The reasoning of the. 
Georgia Supreme Court is simply that Sena- 
tor Bacon intended Baconsfield to be a seg- 
regated public park, and because it cannot be 
operated as a segregated public park any 
longer, Watson v. Memphis, (1963) 373 US 
526 = 10 L Ed 2d 529 = 83 S Ct 1814; 
see Mayor & City Council of Baltimore v. 
(1955) 850 US 877 = 100 L Fd 
774 = 76 S Ct 188, the park must be clos- 
ed down and Baconsfield’ must revert to 
Senator Bacon’s heirs. This Court agrees 


that this “city park is (being) destroyed be- 


cause the‘ Constitution require(s) it to be 
integrated ......” No one has put forward 
any other reason why the park is reverting . 
from the City of Macon.to the heirs of Sena- 
tor Bacon. It is therefore quite plain that 
but for the constitutional prohibition on the 
operation of segregated public parks, the City 
of Macon would -continue to’ own and main- 
tain Baconsfield. 


en cae 


33. I have no doubt that a public park 
may constitutionally be closed down because 
it is too expensive to run or has become 
superfluous, or for some other reason, strong 
or weak, or for no reason at all. But under 


the Equal Protection Clause a State may 


not close down a ponte facility solely to 
avoid its duty to desegregate t facility. 
In Griffin v. County School Board, (1964) 


877 US 218, 231 = 12 L Ed 2d 256, 265 
= 84 S Ct 1226, we said,. “whatever ronra- 
cial grounds might support a States allowing 
a county to abandon its public schools, the 
object must be a constitutional one, and 
grounds of race and opposition to desegrega- 
tion do not qualify as constitutional.” In 
this context what is true of public schaols is 
true of public parks, When it is as starkly 
clear as it is in this case that a public faci- 
lity would remain open but for the constitu- 
tional command that it be operated on a non- 
segregated basis, the closing of that facility 


20 U.S.S.C.  [Prs. 83-88] 


conveys an unambiguous message of commu- 
nity involvement in racial discriminaticn. Its 
closing for the sole and unmistakable pur- 
pose of avoiding desegregation, like its ope- 
ration as a segregated park, “generates (in 
Negroes) a feeling of inferiority as to their 
status in the community that may affect their 
hearts and minds in a way unlikely ever to 
be undone.” Brown v. Board of Education, 
(1954) 347 US 483, 494 = 98 L Ed 873, 
880 = 74 S Ct 686 = 88 ALR 2d 1180. 
It is no answer that continuing operation as 
a segregated facility is a constant reminder 
of a public policy which stigmatizes one race, 
whereas its closing occurs once and is over. 
That difference does not provide a constitu- 
tional distinction. State involvement in dis- 
iar is unconstitutional, however short-’ 
lived, 


34. The Court, however, affirms the judg- 
ment of the Georgia Supreme Court on the 
ground that the closing of Baconsfield cid not 
involve state action. The Court concedes that 

` the closing of the park by the city “solely to 
avoid the effect of a prior Court order direct- 
ing that the park be integrated” would be 
unconstitutional. However, the Court finds 
that in this case it is not the State or city 
but “a private party which is injecting the 
racially discriminatory motivation,” supra, 
p —, (1969) 24 L Ed 2d 634 at p. €44 = 
(AIR 1971 USSC 11 at p. 16). The exculpa- 
tion of the State and city from responsibility 


for the closing of the park is simply inde- . 


fensible on this record. This discriminatory 
closing is permeated with state action: at the 
time Senator Bacon wrote his will Georgia 
statutes expressly authorised and supported 
the precise bad of discrimination provided 
for by him; in accepting title to the park, 
public officials of the City of Macon enter 
into an arrangement vesting in private per- 
sons the power to enforce a reversion if the 
city should ever incur a constitutional obli- 
gation to desegregate the park; it is a pub- 
ic park that is being closed for a discrimi- 
natory reason after having been operated for 
nearly half a century as a segregated public 
facility; and it is a state Court which is en- 
forcing the racial restriction which keeps ap- 
parently willing parties of different races from 
coming together in the park. That is state 
action in overwhelming abundance, I need 
emphasize only three elements of the state 
action present here. 


35. First, there is state action whenever 
a State enters into an arrangement which 
creates a private right to compel or enforce 
the reversion of a public facility. Whether 
the right is a possibility of reverter, < right 
of entry, an executory interest, or a contrac- 
tual right, it can be created only with the 
consent of a public body or official, for ex- 
ample the official action involved in Macon’s 
acceptance of the gift of Baconsfield: The 
State’s involvement in the creation of such a 
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right is also involvement in its enforcement; 
the State’s assent to the creation of the right 
necessarily contemplates that the State will 
enforce the right if called upon to do so. 
Where, as in this case, the State’s enforce- 
ment role conflicts with its obligation to com- 
ply with the constitutional command against 
racial segregation the attempted enforcement 
must be declared repugnant to the Four- 
teenth Amendment. 


. 36. Moreover, a State cannot divest itself 
by contract of the power to perform essen- 
tial government functions. e.g., Contribu- 
tors to the Pennsylvania Hospital v. City of 
Philadelphia, (1917) 245 US 20 = 62 L Ed 
124 = 88 S Ct 35; Stone v. Mississippi, 
(1880) 101 US 814 = 25 L Ed 1079. Thus 
a State cannot bind itself not to operate a 
public park in accordance with the Equal 
Protection Clause, upon pain of forfeiture of 
the park. The decision whether or not a 
public facility shall be operated in compli- 
ance with the Constitution is an essential 
governmental decision. An arrangement 
which purports to prevent a State from com- 
plying with the Constitution cannot be car- 
ried out, Evans v. Newton, supra; see Pen- 
nsylvania v. Board of Directors, (1957) 353 
US 230 = 1 L Ed 2d 792 = 77 S Ct 
806. Nor can it be enforced by a reversion; 
a racial restriction is simply invalid when in- 
tended to bind a public body and cannot be 
given any effect whatever, cf. Pennsylvania 
v. Brown, 892 F2d 120 (CA 8d Cir). 


87. Initially the City of Macon was wil- 
ling to comply with its constitutional obli- 
gation to desegregate Baconsfield. For a time 
the city allowed Negroes to use the park, 
“taking the position that the park was a pub- 
lic facility which it could not constitutionally 
manage on a segregated basis.” Supra, 
(1966) 382 US 296 at 297 = 15 L Ed 2d 
878 at 876. But the Mayor and Council 
reneged on their constitutional duty when the 
present litigation began, and instead of keep- 
ing Baconsfield desegregated they sought to 
sever the city’s connection with it by resign- 
ing as trustees and telling Superintendent 
James to stop maintaining the park. The 
resolution of the Mayor and Council upon 
their resignation as trustees makes it very 
clear that the probability of a reversion had 
induced them to abandon desegregation. Pri- 
vate interests of the sort asserted by the 
respondents here cannot constitutionally be 
allowed to control the conduct of public af- 
fairs in that manner. 


88. A finding of discriminatory state ac- 
tion is required here on a second ground. 
(1948) 334 US 1 = 92 L Ed 1161 = 68 
S Ct 886 = 8 ALR 2d 441, stands at least 
for the proposition that where parties of dif- 
ferent races are willing to deal with one an- 
other a state Court cannot keep them from 
doing so by enforcing a privately authored 
racial restriction. See also Sweet Briar In- 
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stitute v. Button, 280 F Supp 312 (DC WD 
Va 1967) (state attorney pam enjomed 
from enforcing privately authored racial res- 
triction), Nothing in the record suggests 
that after our decision in Evans v. New-on, 
supra, the City of Macon retracted its pre- 
vious willingness to manage Baconsfield cm a 
nonsegregated basis or that the white bene- 
ficiaries of Senator Bacon’s generosity vere 
unwilling to share it with Negroes, rather 
than have the park revert to his heirs, In- 
deed, although it may be that the city wculd 
have preferred to keep the park segregated, 
the record suggests that, given the impossi- 
bility of that goal, the city wanted to keep 
the park open. The resolution by which the 
Mayor and Council resigned as trustees prior 


_to the decision in Evans v. Newton, susra, 


reflected not opposition to the admissior of 
Negroes into the park, but a fear tha: if 
Negroes were admitted the park would be 
lost to the city. The Mayor and Council did 
not participate in this litigation after the deci- 
sion in Evans v. Newton. However, the At- 
torney General of Georgia was made a party 
after remand from this Court, and, acing 
“as parens patriae in all legal matters pertain- 
ing to the administration and dispositior of 
charitable trusts in the State of Georgie in 


“which the rights of beneficiaries dre involv- 
ed,” he opposed a reversion to the heirs and: 


argued that Baconsfield should be maintained 
“as a, park for all the citizens of the State of 
Georgia.” Thus, so far as the record shows, 
this is a case of a state Court’s enforcement 
of a racial restriction to prevent willing par- 
ties from dealing with one another. The 
decision of the Georgia Courts thus, umder 
(1948) 884 US 1 = 92 L Ed 1161 = 68 
S Ct 886, constitutes state action denying 
equal protection. 


89. Finally, a finding of discriminato 
state action is required on a third ground. 
In Reitman v. Mulkey, (1967) 887 US 369 
= 18 L Ed 2d 830 = 87 S Ct 1627, this 
Court announced the basic principle that a 
State acts in violation of the Equal Prctec- 
tion Clause when it singles out racial discri- 
mination for particular encouragement, and 
thereby gives it a special preferred status in 


the law, even though the State does not Eself - 


impose or compel segregation. This approach 


to the analysis of state action was foreshacow-, 


ed in Mr. Justice White’s concurring opinion 
in Evans v. Newton, supra. There Mr. 
Justice White comprehensively ‘reviewed the 
law of trusts as that law stood in Gecrgia 
in 1905, prior to the enactment, of Ss. 69-504 
and 69-505 of the Georgia Code. He zon- 


cluded that prior to the enactment of those , 


statutes “it would have been extremely 
doubtful” whether Georgia law authorized “a 
trust for park purposes when a portion of 
the public was to be excluded from the park.” 
(1966) 382 US 296 at 310 = 15 L Ed 2d 
873 at 388. Sections 69—504 and 69—505 
removed this doubt by expressly permicting 
dedication of land to the public for use as a 


United States v. Reynolds 
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park, open to one race cnly. Thereby 
Georgia undertook to facilitate racial restric- 
tions as distinguished from all other kinds of 
restriction on access to a public park. 
Reitman compels the conclusion that in doing 
so Georgia violated the Equal Protection 

Clause. l 


40. In 1911, only six years after the en- 
of Ss. 69-504 


actment and 69-505, 
Senator Bacon, a lawyer, wrote hi 
i ‘When he wrote the provision 
creating Baconsfield as a public park 


open only to the white race, he was not 
merely expressing his own testamentary intent, 
but was taking advantage of the special 
power Georgia had conferred by Ss. 69-504 
and 69-505 on testators seeking to establish 
racially segregated blic parks. As Mr. 
Justice White concluded in Evans v, New- 
ton, “ ‘the State through its regulations has be- 
come involved to such a significant extent? 
in bringing about the discriminatory provision 
in Senator Bacon’s trust that the racial re- 
striction ‘must be held to reflect 
state policy and therefore to violate the Four- 
teenth Amendment.” (1966) 382 US 296 
at 311 = 15 L Ed 2d 878 at 384. This 
state-encouraged testamentary provision is - 
the sole basis for the Geargia court’s hold- 
ing that Baconsfield must revert to Senator 
Bacon’s heirs. The Court’s finding that it is 
not the State of Georgia but “a private party . 
which is injecting the racially discriminatory 
motivation” inexcusably disregards the State's 
role in enacting the statute without which 
Senator Bacon could not have written the dis- 
criminatory provision. 


41, This then is not a case of private dis- 
crimination. It is rather discrimination in which 
the State of Georgia is “significantly involv- 
ed”, and enforcement of the reverter is there- 
fore unconstitutional. Cf. Burton v. Wilming- 
ton Parking Authority, (1961) 365 US 715 
= 6 L Ed 2d 45 = 81 S Ct 856; Robinson 
v. Florida, (1964) 878 US 158 = 12 L Ed 
2d 771 = 84 S Ct 1698. 

42, I would reverse the judgment of the 
Supreme Court of Georgia. 
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compensation” — Meaning of — Means 
full monetary equivalent of the property 
taken. 


“Just compensation” means the full 
monetary equivalent of the property 
taken. The owner is to be put in the 
same position monetarily as he would 
have occupied if his property had not 
been taken. The “market value” of pro- 
perty condemned can be affected, adver- 
sely or favourably, by the imminence of 
the very public project that makes the 
condemnation necessary. To permit com- 
- pensation to be either reduced or in- 

ereased because of an alteration in market 
value attributable to the project itself 
would not lead to the “just compensa- 
tion” that the Constitution requires. On 
the other hand, the development of a 
public project may also lead to enhance- 
ment in the market value of neighbouring 
land that is not covered by the project it- 
self And if that land is later condemn- 
ed, whether for an extension of the exist- 
ing project or for some other public pur- 
pose, the general rule of just compensa- 
tion requires that such enhancement in 
value be wholly taken into account, since 
` fair market value is generally to be deter- 
mined with due consideration of all avail- 
able economic uses of the property at the 
time of the taking. 
' I farm land taken for recreational 
facilities as part of a federal reservoir 
project is within the original scope of the 
project, then its compensable value is to 
be measured in terms of agricultural use. 
If, on the other hand, the acreage is out- 
side the original scope of the project, 
its compensable value is properly mea- 
surable in terms of its economic potential 
as lakeside residential or recreational 


property. (Paras 2, 3, 5) 
Cases Referred: Chronological Paras 
(1969) 396 U. S. 814 = 24 L Ed 2d 

66 = 90 S Ct 54 L 
(1942) 317 U. S. 369 = 87 L Ed 336 . 

= 63 S Ct 276, United States v. 

Miller 4 
(1897) 167 U. S. 548 = 42 L Ed 270 

= 17 S Ct 966, Bauman v. Ross 6 
(1670) 6 How St. Tr. 999, Bushell’s 

Case 15 


- 402 F2d 762, Wardy v. United States 8 


Shiro Kashiwa, for Petitioner; Erwin 
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SUMMARY 


The United States brought suit in the 
United States District Court for the West- 
ern District of Kentucky to condemn more 
than 250 acres of the respondents’ land 
for a reservoir project. A jury awarded 
the respondents $20,000 as just compensa- 
tion for all the land taken. Although the 
Court of Appeals for the Sixth Circuit 
reversed on another ground (404 F2d 303},. 
the trial and appellate courts were in 
agreement in rejecting the government’s 


United States v. 


. Engineers 


Reynolds ALR. 


contention that the trial judge, rather 
than the jury, should have decided whe- 
ther, for purposes of determining just 
compensatian, 78 of the 250 acres, taken 
for construction of recreation facilities 
adjacent to the reservoir, had been pro- 
bably within the original scope of the 
project. : 


On certiorari, tbe United States 
Supreme Court vacated the judgment of 
the Court of Appeals and remanded the 
case to the District Court. In an opinion 
by Stewart, J., expressing the view of six 
members of the court, it was held that 
under Rule 71A (h) of the Federal Rules 
of Civil Procedure, which provides (with 
certain exceptions) that any party to a 
federal eminent domain proceeding “may 
have a trial by jury of the issue of just 
compensation,” it was for the trial judge 
and not the jury to decide whether the 
condemned property was probably within 
the project’s original scope. 


DOUGLAS, J., joined by BLACK, J., 
dissented, saying that there was no reason 
why the jury. chosen by Congress to 
decide the final issue of “just compensa- 
tion,” should be denied the power to 
determine the subordinate issues of fact - 
upon- which the jury’s final verdict must 
rest. 


OPINION OF THE.COURT 


Mr. JUSTICE STEWART delivered 
the opinion of the Court. 


The United States brought this suit 
in the Western District of Kentucky to 
condemn more than 250 acres of the res- 
pondents’ land for a federal development 
known as the Nolin Reservoir Project 
located in that State. An important issue 
in the case was raised by the respondents’ 
claim that 78 acres of the land, taken for 
construction of recreational facilities ad- 
jacent to the reservoir, had not been 
within the original scope of the project. (i) 
A jury awarded the respondents $20,000 
as just compensation for all the land 
taken. Upon an appeal by the respon- 
dents, the Court of Appeals for the Sixth 


(i) Congress authorized the Nolin 
Reservoir Project in 1938 as part of a 
comprehensive flood control plan for the 
Ohio and Mississippi Rivers. See Act of 
June 28. 1938, § 4, 52 Stat 1217. Congress 
first appropriated funds for the planning 
stage of the project in 1956. See Public 
Works Appropriation Act of 1957, 70 Stat 
479-480. In July 1958 the Chief of Army 
approved a general design 
memorandum contemplating the construc- 
tion of recreational areas in connection 
with the project, but evidently not speci- 
fying where they would be. The first 
funds for construction were appropriated 
in 1958. See Public Works Appropriation 
Act of 1959. 72 Stat 1573. Construction 
began in January 1959. 
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Cirruit reversed the judgment and order-. 
ed a new trial, finding that the District 
Judge in his instructions to the jury had 
erroneously referred -to matters disclosed 
outside the jury’s presence. (ii) The trial 
and appellate courts were in agreement, 
however, in rejecting the Government's 
contention that the “scope of the project” 
issue was for the trial judge to decide and 
should not, therefore, have been submit- 
ted to the jury at all. There being a 
conflict between the circuits on this 
question, (iii) we granted certiorari to con- 
sider a recurring problem of importence 
in federal 
(1969) 396 US 814 = 24L Ed 2d 66 = - 90 
Ct 54. 


2. The Fifth Amendment provides 
that private property shall not be teken 
for public use without just compensation. 
And “iust compensation” means the ‘full 
monetary equivalent of the property 
taken.(iv) The owner is to be put in the 
same position monetarily as he would 
have occupied if his property had not 
been taken.(v) In enforcing the consfitu- 
tional mandate, the Court at an early 
date adopted the concept of market va_ue: 
the owner is entitled to the fair market 
value of the property(vi) at the time of 


Most of the respondents’ acreage con- 
demned by the Government was:taken. be- 
cause it would be inundated by the rè- 
servoir, ‘and there is no question that this 
land was within. the original scope of the 
project. But.78 acres of the tract were 
taken for the construction of recreational 
facilities adjacent to the reservoir itself. 
These 78 acres were not referred to in a 
design memorandum submitted in June 
1959. They were, however, designated for 
taking in a memorandum approved in Oc- 
tober of that year.. It has been’ Gov=rn- 
ment policy to build recreational arees in 
conjunction with federal reservoir pro- 
jects since 1944. Act of - December ae 
1944, § 4, 58 Stat 889. 


(ii) United States v. 811.92. Acres of 
Land, 404 F2d 303. 


(iii) The Court of Appeals” ra the 


Fifth Circuit has held that the “scope of. 


the project” issue is to be determined by 
the trial judge. Wardy v. United paa 
402 F2d 762, 763. - 


Gv) Monongahela Navigation Co. v. 
United States, 148 US 312, -326, 37 L ED 
463, 468, 13 S Ct 622. 


(v) United States v. New River Coli: 
eries Co., 262 US 341, 343, 67 L Ed'1014, 
1017. 42 S Ct 565; Seaboard Air Line R. 
Co. v. United States, 261 ‘US 299, 304, 47 
L Ed 664, 669, 43 S Ct 354. - 


(vi) New York v. Sage, 239 US 57, 61 
60 L Ed 143, 146, 36 S Ct 25; Boom Co. v. 
F 38 US 403, 408, 25 L Ed 206, 


United States v. Reynolds 


condemnation proceedings. 
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the taking.(vii). But this basic measure- 
ment of compensation has been hedged 
with certain refinements developed over 
the years in the interest of éffectuating 
the constitutional guarantee. “It is one of 
{hese refinements that is in controversy. 
So : 


3. The Court early recognized that 
the “market value” of property condemn- 
ed can be affected, adversely or favour- 
ably, by the imminence of the very pub- 
lic project that makes the condemnation 
necessary. (viii) And it was perceived that 
to permit compensation to be either: re- 
duced or increased -because of an altera- 
tion in market value attributable to the 
project itself would not lead to the “just 
compensation” that the Constitution re- 
quires. {ix) On the other hand, the deve- 
lopment of a public project may also lead 
to enhancement-in the market value’ of 
neighboring land that is not covered by 
the project itself. And if that land is 
later condemned, whether for an exten- 
sion of the existing project or Mee some 
other public purpose, the general rule of 
just compensation requires that such en- 
hancement in value be wholly taken into 
account, since fair. market value is gene- 
rally to be determined with due conside- 
ration of all available economic uses of 


the property at the time of the taking.(x) 


4. In United States v. Miller, 317 
US 369, 87 L Ed 336, 63 S Ct 276, 147 "ALR 
55, the Court gave full articulation to 
these principles: 

“If a distinct tract is condemned, in 
whole or in part, other lands in the 
neighborhood may increase in market 
value due to the proximity of the: public 


_improvement erected on the land taken. 


Should the Government,-at a later date, 
determine to take these other lands, it 
must pay their market value as enhanced 


-by this factor of proximity. If, however, 


the public project. from - the beginning 
included the taking. of certain tracts but 
only one of them is taken in the first in- 
stance, the owner of the other tracts 
should not-be allowed an increased value 
for his lands which are ultimately to be 
taken any more than the owner of the 
tract first condemned is entitled to be 


(vii) Kerr v. South Park Commission- 
ers, 117 US 379, 386, 29 E Ed 924, 927, 
6 S Ct 801. 

(viii) Shoemaker v` United supe 147 
US 282, 304-305, 37 L Ed 170, 186, 187, 13 
S Ct 361. Eat : . s 

(ix) United States v. Virginia Electric 
& Power Co., 365 US 624, 635-636, 5 L Ed 
2d 838, 848. 849, 81 S Ct 784; United States 
v. Cors, 337 US 325, 332-334, 93 L Ed 1392, 
1398, 1400, 69 S Ct 1086. - 

(x) United States v. Chandler-Dun- 
bar Water Power Co., 229 US 53,.81, 57 





tL Ed 1063, 1082, 33 S Ct 667;. Boom Co. V, 


Patterson, supra. 
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allowed an increased market value be- 
cause adjacent lands not immediately 
taken increased in value due to the pro~ 
jected improvement. 

“The question then is whether the 
respondents’ lands were probably within 
the scope of the project from the time the 
Government was committed to it. If they 
were not, but were merely adjacent lands, 
the subsequent enlargement of the pro- 
ject to include them ought not to deprive 
the respondents of the value added in the 
meantime by the proximity of the im- 
provement. If, on the other hand, they 
were, the Government ought not to pay 
any increase in value arising from the 
known fact that the lands probably would 
be condemned. The owners ought not 
to gain by speculating on probable in- 
crease in value due to the Government’s 
activities.” . (1942) 317 US 369, at Pp. 
376-377 = 87 L Ed 336 at p. 344. 


5. There is no controversy in the 
pem case regarding these basic princi- 
ples. 
age in issue “was probably within the 
scope of the project from the time the 
Government was committed to it,” sub- 
stantially less compensation is due than 
if it was not. For if the property was 
-probably within the project’s original 
scope, then its compensable value is to be 
measured in terms 
If, on the other hand, the acreage was 
outside the original scope of the project, 
its compensable’ value is properly measur- 
able in terms of its economic potential as 
lakeside residential or recreational pro- 
perty. 


6. The issue between the parties 
is simply whether the “scope of the pro- 
ject” question is to be determined by the 
trial judge or by the jury. There is no 
claim that the issue is of constitutional 
dimensions. For it has long been settled 
that there is no constitutional right to a 
jury in eminent domain proceedings. See 
Bauman v. Ross, (1897) 167 US 548, 593 
= 42 L Ed 270, 289 = 17 S Ct 966. As 
Professor Moore has put the matter: 


“The practice in England and in the 
colonies prior to the adoption in-1791 of 
the Seventh Amendment, ‘the position 
taken -by Congress contemporaneously 
with. and subsequent to, the -adoption of 
the Amendment, and the position taken 
by the Supreme Court and nearly all of 
the lower federal courts lead to the con- 
clusion that there is no constitutional 
right to jury trial in the federal courts 
in an action for the condemnation of pro- 


perty under the power of eminent 
domain.” (xi) 
7. It is not, therefore, to the 


Seventh Amendment that we look in this 


: (xi} 5 Moore's 
Para 38.32 [1], at 239 (2d ed. 1969). (Foot~- 
note omitted.) 


United States v. Reynolds 


The parties agree that if the acre- - 


of agricultural use. 
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case, but to the Federal Rules of Civil 
Procedure. Rule 71A (h) provides that, 
except in circumstances not applicable 
here, “any party” to a federal əminent 
domain proceeding “may have a trial by 
jury of the issue of just compersation,” 
unless the court in its discretion orders 
that that issue “shall be determined by 
a commission of three persons appointed 
by it. . . . Trial of all issues shall 
otherwise be by the court.” (xii) The Rule 
thus provides that, except for the single 
issue of just compensation, the trial judge 
is to decide all issues, legal and factual, 
that may be presented. The critzcal in- 
quiry is thus whether “the issue of just 
compensation,” as that phrase is used in 
the Rule, is broad enough to embrace the 
question whether the condemned property 
was probably within the scope of the 
federal project. (xiii) 


(xii) The full text of Rule 71A (hb) is 
as follows: 





“If the action Involves the exercise of 
the power of eminent domain under the 
law of the United States, any tribunal 
specially constituted by an Act of Con- 
gress governing the case for the trial of 
the issue of just compensation shall be 
the tribunal for the determination of that 
issue; but if there is no such specially 
constituted tribunal any party may have a 
trial by jury of the issue of just compen- 
sation by filing a demand therefor within 
the time allowed for answer or within 
such further time as the court may fix, 
unless the court in its discretior. orders 
that, because of the character, “ocation, 
or quantity of the property to be con- 
demned, or for other reasons in the in- 
terest of justice. the issue of compensa- 
tion shall be determined by a commission 
of three persons appointed by it. If a 
commission is appointed it shall Lave the 
powers of a master provided in subdivi- 
sion (c) of Rule 53 and proceedings be- 
fore it shall be governed by the provisions 
of paragraphs (1) and (2) of sukdivision 
(d) of Rule 53. Its action and report 
shall be determined by a majority and 
its findings and report shall have the 
effect, and be dealt with by the court in 
accordance with the practice, prescribed ~ 
in paragraph (2) of subdivision (e) of Rule 
53. Trial of all issues shall otherwise 
be by the court.” 


(xiii) In United States v. Miller, su- 
pra, it appears that that question was de- 
cided by the trial ‘judge, who excluded all 
evidence of enhanced value attributable to 
the project. 317 US, at 372-373, 87 L Ed 
at 341, 342. While this Court’s opinion in 
Miller approved of that procedure, it is to 
be remembered that the case was decided 
before the adoption of Rule 71A (h) in 
1951, at a time when federal courts in 
condemnation proceedings followed the 
procedures of the States in which they 


s 


1971 


8. Although the matter coulc be 
decided either way without doing vio- 
lence to the language of Rule 71A (h), 
we think the Rule’s basic structure makes 
clear that a jury in federal condemnation 
proceedings is to be confined to the 2er- 
formance of a single narrow but import- 
ant function—the determination of a om~ 
pensation award within ground mules 
established by the trial judge. The Rule 


gives the trial court discretion to elimi- 


nate a jury entirely. And when a “ury 
is afforded, the sweeping language of the 
final sentence of the Rule discloses a 
clear intent to give the district judg= a 
role in condemnation proceedings much 
broader than he occupies in a conven- 
tional jury trial. It is for him to dezide 
“all issues” other than the precise issue 
of the amount of compensation tc be 
awarded. It follows that it is for the 
judge to tell the jury the criteria it must 
follow in determining what amount will 
constitute just compensation, and that 
in order to do so he .must decide the 
“scope of the project” issue as a prelmi- 
nary matter. We therefore approve and 
adopt the procedural rule announced by 
the Court of Appeals for the Fifth Cir- 
cuit in Wardy v. United States, 402 F2d 
762, and hold that it is for the judge and 
not the jury to decide whether the oro- 
perty condemned was probably within 
the project’s original scope,(xiv) _ 


9. Finally, the Government asks 


us to take this occasion to “clarify” the 


“scope of the project” test. We think the 
test was stated with admirable clarity by 
a unanimous’ Court in Miller: if the 
“lands were probably ‘within the scope of 


the. project from the time the Govern-. 


ment was committed to it,” no enhance- 
ment in value attributable to the prcject 
is to be considered in awarding compen- 
gation. As. with any test that deals in 


were located. See Advisory Committee 
Notes to Rule 71A; 7 Moore, 
Para 71A.03, at 2716. 


(xiv) “The question was whether ap- 
pellants’ ‘lands were probably within the 
scope of the project from the time the 
Government 'was committed fo it’... . 


Appellants contend that the jury should 
have been allowed to answer this qes- 
tion. Under Rule 71A (h) the jury’ s fanc- 
tion is limited‘to determining ‘just com- 
pensation.’ It is the duty of the court to 
decide the legal issues, as well as all other 
fact issues. [Citations omitted_] Thus. in- 
stead of infringing on the jury’s- func- 
tions, the judge merely decided a-legal 
question which. limited the. factors neces- 
sary to the determination of ‘just compen- 
sation?” Wardy v. United States, 402 
F2d, at 763. See also Scott Lumber Co. 
v. United States, 390 F2d 388, 392 (CASth 
Cir.); United States v. 91.69 Acres of 
Land, 334 F2d 229, 231-232 (CA4th Cir.). 


United Staces v. Reynolds 


Supra, | 
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probabilities, its application to any parti- 
cular set of facts requires discriminating 
judgment.(xv) The rule does not require 
a showing that the land ultimately taken 
was actually specified: in the original 
plans for the project. Jt need only be 
shown that during -the course of the plan- 
ning or original constructicn it became 
evident that land so situated would pro- 
bably be needed for the public use. 


10. The judgment of the Court of 
Appeals is vacated, the case is re- 
manded to the United States District 
Court for the Western District of Ken- 
tucky for further proceedings consistent 
with this opinion. 

11. It is so ordered. 

SEPARATE OPINION 


Mr. JUSTICE DOUGLAS, with whom 
Mr. JUSTICE BLACK conzurs, dissent- 
ing. 


12. All constitutional questions 
aside, there was in the present case a right 
to trial by jury on “the issue of just com- 
pensation” as provided in Rule 71A (b). 
I do not see how “the issue of just com- 
pensation” can be decided without consi- 
dering whether or not the property was 
probably within or not within the pro- 
ject’s original scope. As the opinion of 
the Court makes plain, important ques- 
tions of value turn on that decision. In 
this case it is seen in the difference -be- 
tween the value of the property as agri- 
cultural land and its value as‘ potential 
lakeside residential or recreational pro- 
perty. 


13. If it were certain beyond 
doubt that the property was within the 
original scope of the project, a different 
question might be presented. But there 
is nothing in this record to show that res- 
pondent’s property was inckided in the 
original design. We deal here with pro- 
babilities or perhaps with possibilities, 
If the property were not within the origi- 
nal design, a purchaser could reasonably 
anticipate that he would be able to devote 
the land to its highest economic use 
reflected in part by its proximity to the 
Government’s project. Henry George(i) 
would have it otherwise; but that has not 
been the direction of our economy. Hence 
what we are talking about is market value 
and that.in turn includes- all of the in- 
gredients that make up price. -The most 
central element of price in the area now 
litigated was the relation of the land to 
the original project and that issue was 
one of fact. The “issue of just compen- 


(xv) Compare John -L. Boper Lumber: 
Co. v. United States, 150.F2d 329, 332; 
with Scott v. United States, 146 Fad 131, 
132-133. 


(i) Progress and Poverty Book VI 


>- (15th Ann. ed. 1945). 


26 U.S.S.C. 


- of just compensation,’ 
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sation” (ii) as used in Rule 71A (h) truly 
cannot be resolved without considering 
that question. 


14. There seems to be no reason 
why the jury chosen by Congress to de- 
cide the final issue of “just compensation” 
should be denied the power to determine 
the subordinate issues of fact upon which 
the jury’s final verdict must rest. 


15. There are powerful forces 
loose in this country that deprecate the 
use of juries. The Department of Justice 
and other federal agencies(iii) often seem 
to dislike juries in condemnation cases. In 
my Circuit, juries have unexpectedly 
risen up in favor of homeowners an 


~ against Washington, D. C., and granted 


“Just compensation” in large sums, in re- 
taliation, it is believed, against hardnose 
officials who, with all the power. of the 
Central Government, seek to plow them 
under. At other times the jury’ has acted 


(ii) In United States v. Certain Lands, 
144 F Supp 206, a road was taken and the 
question of “just compensation” turned on 
whether the construction of a substitute 
facility was necessary. The court held 
that that issue of necessity was properly 
left to the jury: 


“In the average condemnation pro- 
ceeding, many factors must ‘be considered 
in arriving at just compensation, factors 
which are only established and available 
after the exercise of a fact-finding process. 
There appears to be no reason for intro- 
ducing a trial by jury into condemnation 
proceedings unless the jury’s province is 
broad enough to include the weighing of 
evidence which directly relates to the 
issue of compensation.“ It would seem 
that in this case the determination as to 





whether any substitute facilities are re- 


quired at all is indeed a part of the ‘issue 
one`of the factors 
to be taken into account by the jury in 
reaching its verdict.” Id., at 214. i 


‘(ii) The present Rule 71A, ‘which in 
absence of an Act of Congress gives the 


` courts discretion to have.the issue of com-_ 


pensation decided- by ‘a commission of 
three, was inspired by the Act governing 
condemnations by the TVA. <- See Notes of 
Advisory Committee, 28 USC, following 
Rule 71A. But that Act’ was amended 
in 1967. See 16 USC S. 831X (Supp. We 
Under the amendment either’ party has 

on demand tan absolute right to a trial 
by jury.” S. Rep. No. 930, 90th Cong., 
Ist Sess., 2:. “Proponents of the legisla- 
tion- indicated that no landowner should 
be denied his basic right to a trial by..jury 
involving the condemnation. of his pro- 
perty. In ‘addition, it was indicated that 
the absence of’ a‘right to a jury trial had 
generated friction between TVA and ‘land- 
owners which was seriously affecting the 
public relations of that: agency.’ DR 


United States v. Kordel 


A.L R. 


differently and cut down the award.(iv) 
Juries in these condemnation cases per- 
form, in other words, an historic restraint 
on both executive and judicial power. 
See Bushell's case. 6 How St Tr 999, de- 
cided in 1670. 


The Sane Committee stated: “While 
the committee makes no judgment as to 
the- benefits of either the commissioner or 
jury-trial system, it does feel that a right 
to trial-by-jury is basic to our American 
way of life, and accordingly recommends 
adoption of this legislation.” Id., at 3 


. fiv) See Jobn L. Roper Lbr. Co. v. 
United States, 150 F2d 329, where the 
jury refused the land owner any incre- 
ment-of value occasioned by the land's 
proximity to the project. 


_ AIR 1971 U.S.S.C. 26 (V 58 C 5) 
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The Government instituted- Civil ¢ con= 


-demnation proceedings under the Federal - 


Food, Drug and Cosmetic Act against a 
Corporation and its president and . vice- 
president and served interrogatories: on 
the Corporation to obtain evidence in res- 
pect of cértain. products. Upon being 
notified by the Food and Drug Adminis- 
tration that Criminal. proceedings were 
contemplated against the Corporation and 
its officers the Corporation moved to stay 
further proceedings in the Civil action or 
in.the alternative to extend time to an- 
swer the interrogatories until after dis- 
position of the Criminal proceedings on 
the ground that the Government would 
improperly obtain evidence for the Cri . 
minal prosecution. The Corporation how- 


* Reproduced from’ 1969-25 L Ed 2d 1 
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ever did not raïse any claim of the Fifth 
Amendment compulsory  self-incrimma- 
tion with respect to its president and v-ce- 
president. This motion was rejected. The 
President and Vice-President and the Cor- 
poration were subsequently prosecuted 
for the ‘violations of the provisions of the 
F.D.C. Act and convicted. 


Held that the use of the evidence ob- 
tained through the interrogatories by. the 
Government against the President and the 
Vice-President of the Corporation in the 
Criminal proceedings did not violate their 
Fifth Amendment privilege since they 


never asserted such a claim though they ` 


were notified of the contemplated Crimi- 
nal proceedings and the Government’s use 
of the interrogatories did not show any 
unfairness or want of consideration for 
justice so as to violate due process or eon- 
stitute a departure from proper standards 
in the administration of justice. 

(Paras 11, 14, 16) 


Lawrence G. Wallace, for Petitioner; 
Soloman H. Friend, for Respondents. 


SUMMARY 


Upon trial in the United States Dis- 
trict Court for the Eastern Distric of 
Michigan, the respondents, who were the 
president and the vice-president ci a 
corporation, were-convicted, along with 


_ the corporation. for violations of the Fe- 
deral Food, Drug, and Cosmetic Act. Evior- 


to the criminal prosecution, the Govern- 
ment had instituted civil condemnetion 
proceedings under the Act and had served 
interrogatories on the corporation to. ob- 
tain evidence as to certain of its products. 
Upon being notified by the Food and 
Drug Administration that criminal ro- 
ceedings were contemplated against the 
corporation and its officers, the corpora- 
tion sought to stay the civil action, or 


extend the time for answering the interro- ` 


gatories until after disposition of any cri- 
minal proceedings, on the ground that 
otherwise the Government would im3ro- 
perly obtain evidence for the criminal pro- 
secution by the use of civil discovery 
proceedings, no claim of the Fifth Amend- 
ment privilege against self-incriminetion 
having been asserted with respect to the 
corporate officers, however. The corcpo- 
ration’s motion was denied, and the cor 
poration’s vice-president then answ2red 
the interrogatories without asserting his 
Fifth Amendment privilege. In the sub- 
sequent criminal prosecution, which was 
based on an indictment returned cfter 
settlement of the civil case, the Discrict 
Court denied the respondents’ prezrial 
motion to suppress evidence obtained 
through the interrogatories, holding that 
the record showed that the Governnent 
had not acted in bad faith in filing the 
interrogatories. On appeal, the Urited 
States Court of Appeals for the Sixth Cir- 
cuit reversed the convictions of the corpo- 
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rate officers, on the ground that the Gov-- 
ernment’s use of interrogatories to obtain 
evidence in the nearly contemporaneous 
civil condemnation proceedings violated 
the corporate officers’ Fifth Amendment 
privilege against self-incrimination (407 
F2d 570). .- 


On certiorari, the Supreme Court of 
the United States reversed the judgment 
of the Court of Appeals, and remanded 
the case. In an opinion by Stewart, J.,. 
expressing the unanimous view of the 
court, it was held that (1) the record sup- 
ported the District Court’s finding that 
the Government had not acted in bad 
faith in filing the interrogatories in the 
civil action, (2) the Government’s use in 
the criminal prosecution of evidence ob- 
tained through the interrogatories did not 
violate the corporate officers’ Fifth Am- 
endment privilege against self-incrimina- 
tion, since the officers had been notified 
of contemplated criminal proceedings, but 
no assertion of the Fifth Amendment pri- 
vilege had been made either by the vice- 
president, who was. represented by coun- 
sel and who answered the interrogatories, 
or by the president, or by anyone asso- 
ciated with the corporation, and (3) the 
Government’s use of the interrogatories 
under the circumstances of the case, did 
not reflect such unfairness or want of con- 
sideration for justice as to violate due 
-process or constitute a departure from 
proper standards in the administration of 
justice so as to require the exercise of the 
Supreme Court’s supervisory power. 


Ke BLACK, J., did not take part in the 
decision of the’ case. 


OPINION OF THE COURT 


Mr. JUSTICE STEWART delivered 
the opinion of the Court. 


The respondents are the president and 
vice-president, respectively, of Detroit 
Vital Foods, Inc. They were convicted in 
the United States District Court for the 
Eastern -District of Michigan, along with. 
the corporation, for violations of the 
Federal Food, Drug and Ccsmetic Act.(i) 
The Court of Appeals for the Sixth Cir- 
cuit reversed the respondents’ convic- 
tions on the ground that the Govern- 
ment’s use of interrogatories to obtain 


_evidence from the respondents in a nearly 


contemporaneous .civil condemnation pro- 
ceeding operated to violate their Fifth 
Amendment privilege against compulsory 
self-incrimination. (ii) We granted certi- 


(i) 21 USC S. 301 et seq. 


R (ii) United States v. Detroit Vital 
Foods, Inc., 407-F2d 570. The Court of 
Appeals initially reversed. the judgments 
of conviction of all three defendants, but 
on the Government’s petition for rehear- 
ing it affirmed with respect to the corpo- 
ration. ‘ 
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orari to consider the questions raised by 
the Government’s invocation of simulta- 
neous civil and criminal proceedings in 
the enforcement of federal law. (iii) 


2. In March 1960 the Division of 
Regulatory Management of the Food and 
Drug Administration (hereafter “FDA”) 
instructed the agency’s Detroit office to 
investigate the respondents’ possible vio- 
lations of the Food, Drug. and Cosmetic 
Act. Within a month the Detroit office 
recommended to the Division a civil 
seizure of two of the respondents’ pro- 
ducts, “Korleen” and “Frutex”; within 
another month the Division similarly re- 
commended seizure to the FDA's General 
Counsel. On June 6, 1960, the General 
Counsel requested the United States 
Attorney for the Eastern District of 
Michigan to commence an in rem action 
against these products of the corporation, 
and the United States Attorney filed a 
libel three days later. The corporation, 
appearing as the claimant, answered the 
libel on September 12, 1960. An FDA 
official in the Division of Regulatory 
Management. then prepared 
interrogatories to be served on the cor- 
poration in this civil action. The United 
States Attorney filed the agency’s inter- 
rogatories on January 6, 1961, pursuant to 
Eule 33 of the Federal Rules of Civil Pro- 
cedure. (iv) 


3. After the Division official had 
drafted the interrogatories, he recom- 
mended that pursuant to S. 305 of the 
Food, Drug, and Cosmetic Act the FDA 
serve upon the corporation and the res- 
pondents a notice that the agency con- 
templated a criminal proceeding against 
them with respect to the transactions that 
were the subject of the civil action.(v) 
On January 9, 1961, three days after the 
filing of the interrogatories in the civil 
action, the Detroit office received an in- 
struction from the Division to serve the 
statutory notice. The Detroit office com- 


(iii) 395 US 932, 23 L Ed 2d 447, 89 
S Ct 1998. l 


‘ (iv) R. 33 provides in pertinent part: 
“Any party may serve upon any adverse 
party written interrogatories to be an- 
swered by the party served or, if the 
party served is a public or private corpo- 
ration or a partnership or association, by 
any officer or agent, who shall furnish 
such information as is available to the 
party.” ` 

(v) Section 305 of the Act, 21 USC 
§ 335, provides, . 


“Before any violation of [the Act] . . 
is reported by the Secretary [of the De- 
partment of Health, Education, and Wel- 
fare] to any United States attorney for 
institution of a criminal proceeding, the 
person against whom-such proceeding is 
contemplated shall be given appropriate 
notice and an opportunity to present his 
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plied 10 days later, and on March 8, 1961, 
the agency held a hearing on the notice. 


A On April 10. the corporation, 
having received the FDA’s interrogatories . 
but not yet having answered them, moved 
to Stay further proceedings in the civil 
action or, in the alternative, to extend the 
time to answer the interrogatories until 
after disposition of the criminal proceed- 
ing signaled by the § 305 notice. The 
motion was accompanied by the affidavit 
of counsel. The moving papers urged 
the District Court to act under Eule 33 
“in the interest of substantial justice” and 
as a “balancing of hardship and equities 
of the respective parties Eas ee 
Permitting the Government to obtain 
proof of violations of the Act by resort to 
civil discovery procedures, the movant 
urged, would be “improper” and would 
“work a grave injustice against the claim- 
ant”; it would also enable the Govern- 
ment to have pretrial ‘discovery of the 
respondents’ defenses to future criminal 
charges. Counsel expressly disavowed 
any “issue of a self-incrimination privi- 
lege in favour of the claimant corpora- 
tion.” And nowhere in the moving 
papers did counsel raise a claim of the 
Fifth Amendment privilege against com- 
pulsory_ self-incrimination with respect to 


the respondents. 


5. On June 21, 1961, the District 
Court denied the motion upon finding 
that the corporation had failed to demon- 
strate that substantial prejudice and harm 
would result from being required to res- 
pond to the interrogatories. The court 
reasoned that the §305 notice did not 
conclusively indicate the Government 
would institute a criminal proceeding, 
that six to 12 months could elapse from 
the service of the statutory notice to ini- 
tiation of a criminal prosecution, and that 
the Government could obtain data for a 
prosecution from the testimony in the 
civil action or by subpoenaing the books 
and records of the corporation. : Accord- 
ingly. the court concluded, the interests 
of justice did not require that the Govern- 
ment be denied the information it wanted 
simply because it had sought it by way 
of civil-disccvery procedures. On Sep- 
tember 5, 1961, in compliance with the 
court’s directive, the corporation, through 
the respondent Feldten, answered the 
Government’s interrogatories. 





views, either orally or in writing, with 
regard to such contemplated proceeding.” 
Service of the statutory notice did not 
necessarily mean that a criminal prosecu- 
tion would follow: the testimony before 
the District Court on the respondents’ 
pretrial motion to suppress evidence indi- 
cated that fewer than 10% of the matters 
involving a § 305 notice reach the stage of 
either indictment or information. 


A 


A971 

6. On July 28, 1961, five weeks 
after the District Court’s order but naore 
than a month. before receipt of the an- 
swers to the interrogatories, the Director 
of the FDA's Detroit office recommerded 
a criminal prosecution to the Division. 
The Division forwarded the recommenda- 
tion -to the General Counsel on August 
31, 1961, still prior to receipt of Feldten's 
answers. While the matter was pending 
in the General Counsel's office, the Eivi- 
sion officer who had originally drafted 
the proposed interrogatories recommend- 
ed that additional violations of the sta- 
tute be alleged in the indictment. On 
June 13, 1962, the Department of Heelth, 
Education, and Welfare requested the De- 
partment of Justice to institute a criminal 
proceeding, and about two months after 
that the latter department instructed the 
United States Attorney in Detroit to seek 
an indictment. The civil case, still pend- 
Ing in the District Court, proceeded to 
settlement by way of a consent decre2 in 
November 1962, and eight months later 
the Government obtained the indictment 
underlying the resent judgments of con- 
viction. 


I 


7. At the outset, we assume that 
the informàtion Feldten supplied the 
Government in his answers to the inter- 
rogatories_ if not necessary to the _peoof 
of the Government’s case in the c 
prosecution, as the Court of Appeals 
thought, at least provided evidence or 
leads useful to the Government. (vi) Bow- 
ever, the record amply supports the ex- 
press finding of the District Judge who 
presided at the criminal trial, and who 
held an extensive evidentiary hearing on 
the respondents’ pretrial motion to sup- 
press evidence, that the Government did 
not act in bad faith in filing the interro- 
gatories. Rather, the testimony before 


‘ the trial. court demonstrated that the 


Division of Regulatory Management regu- 
larly prepares such interrogatories tpon 
the receipt of claimants’ answers to civil 
libels, and files them in over three-fourths 
of such cases, to hasten their disposition 
by securing admissions and laying the 
foundation for summary judgments. 


8. The Court of Appeals thought 
the answers to the interrogatories were 


involuntarily given. The District Judge’s’ 


order denying the corporation’s motion to 
defer the answers to the interrogatozies, 
reasoned the court, left the respondants 
with three choices: they could have re- 
fused to answer, thereby forfeiting the 


* eorporation’s property that was the sub- 


ject of the libel; they could have given 
false answers to the interrogatories, thare- 
by subjecting themselves to the risk of 
a prosecution for perjury: or they could 


(vi) Compare 407 F2d, at 575, with 
Ed., at 572. 
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have done just what they did—disclose 
the requested information, thereby sup- 
plying the Government with evidence and 
leads helpful in securing their indictment 
and conviction. (vii) 


9. In this analysis we think the 
Court of Appeals erred. For Feldten 
need not have answered the interroga- 
tories. Without question he could have 
fnvoked his Fifth Amendment privilege 
against compulsory self-incrimination. (viii) 
Surely Feldten was not barred from as- 
serting his privilege simply. because the 
corporation had no privilege of its own, (ix) 
nor because the proceeding in which the 
Government sought information was civil 
rather than criminal in character.(x) 


(vii) Id., at 573. 

` (viii) Wilson v. United States, 221 US 
361, 377, 385, 55 L Ed 771, 778, 781, 31 
S Ct 538; Boyd v. United States, 116 US 
616, 633-635, 29 L Ed 746, 752, 6 S Ct 
524; cf. United States y 42 Jars . 
“Bee Royale Capsules,” 162 F Supp 944, 
946, aff'd, 264 F2d 666. 


4] (ix) Curcio v.. United States, 354 


[ 
“US 118, 124, 1 L Ed 2d 1225, 1230, 77 S Ct 


1145; Wilson v. United States, supra, at 
385, 55 L Ed at 781; United States v. 3963 
Bottles . of . “Enerjol. Dou- 
ble Strength, ” 265 Fed 332, 335-336, cert. 
denied, 360 US 931, 3 L Ed 2d 1544, 79 
S Ct 1448; United States v. 30 Individual- 
ly Cartoned Jars . ‘Ahead Hair 
Restorer . se tae 43 FRD a 187; cf 
TGAS v. United States, 335 Us 1, 27, 

L Ed 1787, 1804, 68 S Ct. 1375. That 
ie corporation has no privilege is of 
course long-established, and not disputed 
here. See George Campbell Painting 
Corp. v. Reid; 392 US 286, 288-289, 20 


L Ed 2d 1094, 1096, 1097, 88 S Ct 1978; _ 


Oklahoma Press Pub. Co. v. Walling, 327 
US 186, 196, 208, 209-210, 90 L Ed 614, 
622, 629, 630, 66 S Ct 494, 166 ALR 531; 
United States v. Bausch & Lomb Optical 
Co., 321 US 707, 726-727, 88 L Ed 1024, 
1037, 64 S Ct 805; Essgee Co. v. United | 
States, 262 US 151, 155-156, 67 L Ed 917, 
920, 43 S Ct 514; Wheeler v. United Sta- 
tes, 226 US 478,. 489-490, 57 L Ed 309, 
313, 33 S Ct 158; Baltimore & Ohio R. Co. 
v. ICC, 221 US 612, 622-623; 55 L Ed 878, 
884, 31 S Ct 621; Hale v. Henkel, 201 US 
43, 74-75, 50 L Ed 652, 665, 26 S Ct 370; 
ef. Curcio v. United States, supra; White 
v. United States, 322-US 694, 698, 705, 88 
L Ed 1542, 1545, 1549, 64 S Ct 1248, 152 
ALR 1202. 


(x) Gardner v. Broderick, 392 US 
273, 276, 20 L Ed 2d 1082, 1085, 88 S Ct 
1913: Me Carthy v. Arndstein, 266 US 34, 
40, 69 L Ed 158, 160, 45 S Ci 16; Counsel- 
man v. Hitchock, 142 US 547, 562, 563- 
564, 35 L Ed 1110, 1114, 12 S Ct 195; 
Boyd v. United States, supra: United 
States v. The Saline Bank, 1 Pet 100, 104; 
8 J. Wigmore on Evidence § 2257, at 339- 
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: 10. To be sure, service of the in- 
terrogatories obliged the corporation to 
“appoint an agent who could, without fear 
of self-incrimination, furnish such re- 
quested information as was available to 
the corporation.” (xi) The corporation 
could not satisfy its obligation under 
Rule 33 simply by pointing to an agent 
about to invoke his constitutional privi- 
lege. “It would indeed be incongruous 
to permit a corporation to select an indi- 
vidual to verify the corporation’s answers, 
who because he fears  self-incrimination 
may thus secure for the corporation the 
benefits of a privilege it does not 
have.” (xii) Such a result would effec- 
tively permit the corporation to assert on 
its own behalf the personal privilege of 
_ its individual agents. (xiii) 


11. The respondents press upon 
us the situation where no one can an- 
swer the interrogatories addressed to the 
corporation without subjecting himself te 
a “real and appreciable” risk of self-incri- 
mination.(xiv) For present purposes we 
may assume that in such a case the ap- 
propriate remedy would be a protective 
order under Rule 30(b), postponing civil 
discovery until. termination of the crimi- 
nal action.(xv) But we need not decide 
this.troublesome question. For the re- 
cord before us. makes clear . that even 
though the respondents had the burden 
of showing that the Government’s inter- 
rogatories were improper,(xvi) they never 
even asserted, Jet alone demonstrated, 


340 (McNaughten ed. 1961); C. McCormick 
on Evidence § 123, at 259 (1954). 

(xi) United States v. 3963 Bottles. .. 
of . . . “Enerjol Double Strength,” 
supra, at 336; cf. United States v. 48 
Jar . . . “Tranquilease,” 23 FRD 192, 
195, 196; 2A W. Barron & A. Holtzoff, 
Federal Practice and Procedure § 651, at 
101 (1961). 

(xii) United States v. 3963 Bottles. .. 
. of... “Emerjol Double Strength,” 

supra. 


(xiii) Cf. George Campbell Painting 
Corp. v. Reid, supra, at 289, 20 L Ed 2d 
at 1097; Hale v. Henkel, supra, at 69-70, 
50 L Ed at 663. i 


(xiv) Cf. Minor v. United States, 386 
US 87, 24 L Ed 2d 283. 90 S Ct—; Leary 
v. United States, 395 US 6, 16, 23 L Ed 
2d 57,-70, 89 S Ct 1532; Marchetti v. Unit- 
ed States, 390 US 39, 48, 19 L Ed 2d 889, 
897, 88 S Ct 697; Mason v. United States, 
244 US 362, 365, 61 L Ed 1198, 1199, 37 
S Ct 621. 


(xv) See Paul Harrigan & Sons v. 
Enterprise Animal Oil Co. 14 FRD 333. 

(xvi) Luey v. Sterling Drug, Inc. 240 
F Supp 632, 634; Glick v. McKesson & 
Robbins, Inc. 10 FRD 477, 479, 480; Bow- 
les v. Safeway Stores, Inc. 4 FRD 469, 
470: Blanc v. Smith, 3 FRD 182, 
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that there was no authorized person who 
could answer the interrogatories without 
the possibility of compulsory self-incrimi- 
nation.(xvii) To the contrary. the record 
shows that nobody associated with the 
corporation asserted his privilege at all 
The respondents do not suggest that Feld- 
ten, who answered the interrogatories on 
behalf of the corporation, did so while 
unrepresented by counsel or without ap- 
preciation of the possible consequerices. 
His failure at any time to assert the con- 
stitutional privilege leaves him in no 
Position to complain now that he was 
compelled to give testimony against him- 
self. (xviii) 


12. Kordel’s claim of compulsory 
self-incrimiration is even more tenuous 
than Feldten’s. Not only did Kordel 
never assert the privilege; he never even 
answered any interrogatories. The Court 
of Appeals nevertheless reversed his con- 
viction. because it thought it “clear from 
the record that Detroit Vital Foods, Inc., 
was merely the corporate device through 
which Kordel sold his products. The 
Government naturally wanted to cut 
through the facade and get to Kordel who 
was the president and dominant persona- 


183. The respondents, urging that the 
Government had the burden of establish- 
ing the availability of an agent to answer 
for the corporation, rely upon the deci- 
sion of the Court of Appeals for the Dis- 
trict of Columbia Circuit in Communist 
Party v. United States, 118 US App DC 
61, 331 F2d 807, cert. denied, 377 US 968, 
12 L Ed 2d 737, 84 S Ct 1646. But there 
the court departed from the customary 
allocation of the burden on the ground 
that the mere act of volunteering the in- 
formation sought, or even of showing 
that an effort had been made to find 
someone who would answer, was itself 
potentially incriminatory. Id., at 68-69, 
331 F2d, at 814-815. i 


(xvii) See United States v. American 
Radiator & Standard Sanitary Corp., 388 
F2d 201, 204, cert denied, 390 US 922, 19 
L Ed 2d 983, 88 S Ct 858; United States 
v. Simon, 373 F2d 649, 653. cert. granted 
sub nom. Simon v. Wharton, 386 US 1030, 
18 L Ed 2d 591, 87 S Ct 1485, vacated as 
moot, 389 US 425, 19 L Ed 2d 653. 88 S Ct 


‘577; but see Natl Discount Corp. v. Holz- 


baugh, 13 FRD 236, 237. 


(xviii) Gardner v. Broderick, 392 US 
273, 276, 20 L Ed 2d 1082, 1085. 88.S Ct 
1913; Rogers v. United States, 340 US 367, 
372-375, 95 L Ed 344, 348-350, 71 S Ct 438, 
19 ALR2d 378; United States v. Monia, 
317 US 424, 427, 87 L Ed 376, 379, 63 S Ct 
409; Vajtauer v. Commissioner of Immi- 
gration, 273 US 103, 113, 71 L Ed 560, 
566, 47 S Cz 302; Brown v. Walker, 161 
a 591, 597, 40 L Ed 819, 821, 16 S Ct 


1971 


lity in the corporation.” (xix) We dis- 
agree. The Government brought its libel 
against the goods; the corporation, not 
Kordel, appeared as claimant. The Cov- 
ernment subsequently prosecuted Kordel 
as an officer of the company. If anyone 
has sought to cut through the corporate 
facade so far as the Fitth Amendment 
privilege is concerned, it is Kordel: he 


_has, in effect, attempted to fashion a self- 


incrimination claim by combining testi- 
mony that he never gave and an asser- 
tion of the privilege that he never made 
with another assertion of the privi-ege 
that his company never had. 

13. The Court of Appeals thought 
that Kordel must go free in any ewent 
because the Government had used Fald- 
ten’s admissions in proving its criminal 
case against both respondents, in violation 
of the rule in Bruton v. United States. xx) 
This too was error. Feldten’s admissions 
were never introduced in evidence at the 
trial, and thus Kordel cannot maintain 
that the reception in evidence of a co- 


`- defendant’s inculpatory statements vio- 


lated his Sixth Amendment right to zon- 
frontation. (xxi) 


14. The respondents urge Ihat 
even if the Governments conduct did 
not violate their Fifth Amendment privi- 
lege against compulsory self-incrimina- 
tion, it nonetheless reflected such unéair- 
ness and want of consideration for justice 
as independently to require the reversal 
of their convictions. On the record be- 
fore us, we cannot agree that the reson- 
dents have made out either a violation of 
due process or a departure from proper, 
standards in the administration of justice. 
requiring the exercise of our supervisory 
power. The public interest in protecting 
consumers throughout the Nation trom 
misbranded. drugs requires prompt action 
by the agency charged with responsibi- 
lity for administration of the federal food 
and drug laws. But a rational dec‘sion 
whether to proceed criminally against 
those responsible for the misbranding 
may have to await consideration >f a 
fuller record than that before the agency 
at the time of the civil seizure- of the 
offending products. It would stultify en- 
forcement of federal law to require a 
governmental agency such as the *DA 
invariably to choose either to forgo re- 
commendation of a criminal prosecution 
once it seeks civil relief, or to defer civil 
proceedings pending the ultimate outcome 
of a criminal trial. (xxii) 


(xix) 407 Fd, at 575 

(xx) 391 US 123, 20 L Ed 2d 476, 88 
S Ct 1620. See 407 Fed. at 575. 

(xxi) See Bruton v. United States, 
supra, at 126. 20 L'Ed 2d at 479. 

(xxii) C£ Standard Sanitary Mfg Co. 
v. United States, 226 US 20, 51-52, 57 L 
Ed 107, 118, 33 S Ct 9 (Sherman Acf). 
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` 15. We do not deal here with a 
case where the Government has brought 
a civil action solely to obtain evidence 
for its criminal prosecution (xxiii) or has 
failed to advise the defendant in its civil 
proceeding that it contemplates his crimi- 
nal prosecution; (xxiv) nor with a case 
where the defendant is without coun- 
sel(xxv) or reasonably fears prejudice 
from adverse pretrial publicity or other 
unfair injury;(xxvi) nor’ with any other 
special circumstances that might suggest 
the unconsitutionality or even the impro- 
priety of this criminal prosecution. (xxvii) 


16. Overturning thes convictions 


‘would be tantamount to the adoption of 


a rule that the Government’s use of inter- 
rogatories directed against a corporate 
defendant in the ordinary course of a 
civil proceeding would always immunize 
the corporation’s officers from subsequent 
criminal prosecution. The Court of Ap- 
peals was correct in stating that “the 
Government may not use evidence against 
a defendant in a criminal case which has 
been coerced from him under penalty of 
either giving the evidence cf suffering a 


(xxiii) Ci. United States v. Procter & 
Gamble Co., 356 US 677, 683-684. 2 L Ed 
2d 1077, 1082, 1083, 78 S Ct 983; United 
States v. Pennsalt Chemicals Corp. 260 F 
Supp 171; and see United States v. Tha- 
yer, 214 F Supp 929; Beard v. New York 
Cent. R. Co., 20 FRD 607. 


(xxiv) See Smith v. Katzenbach, 122 
US App DC 113, 114-116, 351 F2d 810, 811- 
813; United States v. Lipshitz, 132 F Supp 
519, 523; United States v. Guerrina, 112 F 
Supp 126, 128. 


(xxv) C£ Nelson v. United States, 93 
US App DC 14, 19, 21, and n. 19. 208 F2d 
505, 510, 512, and n. 19, cert. denied, 346 
US 827, 98 L Ed 352, 74 S Ct 48. 


(xxvi) Cf.. United States v. America 
Radiator & Standard Sanitery Corp., 388 
F2d 201, 204-205, cert. denied, 390 US 922, 
19 L Ed 2d 983, 88 S Ct 858. 

(xxvii) Federal courts have deferred 
civil proceedings pending the completion 
of parallel criminal prosecutions when the 
interests of justice seemed to require such 
action, sometimes at the request of the 
prosecution, Campbell v. Eastland, 307 F 
2d 478, cert. denied, 371 US 955, 9 L Ed 
2d 502, 83 S Ct 502; United States v. Brid- 





- ges, 86 F Supp 931, 933; United States v. 


30 Individually .Cartoned Jars . . . . 
“Ahead Hair Restorer . . >” 48 
FRD 181, 187 n. 8; United States v. One 
1964 Cadillac Coupe De Ville, 41 FRD. 
352, 353-354; United States v. $2,437 Unit- 
ed States Currency, 36. FRD 257: United 
States v. Steffes, 35 FRD 24; United Sta- 
tes v. Maine Lobstermen’s Assn., 22 FRD 
199; United States v. Cigaratte Merchan- 
disers Assn., 18 FRD 497: United States v. 
Linen -Supply Institute, 18 FRD 452, 
sometimes at the request of the defense, 
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forfeiture of his property.” (xxviii) But on 
this record there was no such violation of 
the Constitution, and no such departure 
from the proper administration of criminal 
justice. 
17. 
the Court of Appeals is reversed, and the 
case is remanded to that court for further 
proceedings consistent with this opinion. 
18. It is so ordered, 


19. Mr. Justice Black did not take 
part in the decision of this case. 


Kaeppler v. Jas. H. Matthews & Co., 200 





F Supp 229; Perry v. McGuire, 36 FRD - 


272; cf. Nichols v. Philadelphia Tribune 
Co., 22 FRD 89, 92. 


(xxviii) 407 F2d, at 575-576. E 
a 
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Preclusion of judicial review of ad- 
ministrative action adjudicating private 
rights is not lightly to be inferred. In- 
deed, judicial review of such administra- 
tive action is the rule and non-reviewabi- 
lity an exception which must be demon- 
strated. A clear command of the statute 
will preclude review; and such a com= 
mand of the statute may be inferred from 
its purpose. It is however only upon a 
showing of clear and convincing evidence 
of a contrary legislative intent that the 
Courts should restrict access to judicial 
review. The right of judicial review is 
ordinarily inferred where congressional 
intent to protect the interests of the class 
of which the plaintiff is a member can be 
found; in such cases, unless members of 
the protected class may have judicial re- 
view the statutory objectives might not 
be realised. Case law discussed. (Para 11) 
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SUMMARY 


Tenant farmers, ‘who were eligible 
for payments under the Upland Cotton 
Program of the Food and Agriculture 
Act of 1965, instituted an action in the 
United States District Court for the Mid- 
dle District of Alabama against various 
persons, including the Secretary of 
Agriculture, to challenge the validity of 
the Secretary’s amended regulation which 
permitted participanis in the cotton pro- 
gram to assign payments -.thereunder to 
secure the payment of cash rent for farm- 
land, such amendment having changed 
former provisions of the regulation which 
had excluded such assignments from those 
permitted to finance “making a crop” 
within the meaning of S. 8(g) of the Soil 
Conservation and Domestice Allotment 
Act. The plaintiffs alleged that the am- 
ended regulation provided their landlord 
with the opportunity to demand assign- 
ment of cotton program benefits in ad- 
vance as a condition to obtaining a lease, 
which resulted in the further need of the 
tenants, who lacked cash and credit prior 


` ana 187 US 94 = 47 L Ed 90 = 
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to harvesting their crops, to finance all 
of their other farm needs with the land- 
Jord at high prices and interest rates, 
and which also resulted in the inability 
of the tenants to use -advance subsidy 
payments to form co-operatives to buy 
supplies elsewhere. 
held that the plaintiffs lacked standing 
to maintain the action. The United 
States Court of Appeals for the Tifth 
Circuit affirméd, holding that the plain- 
tiffs lacked standing not only because 
they failed to allege invasion of a legally 
protected interest, but also because there 
was no statutory provision expressly or 
impliedly giving the plaintiffs standirg to 
challenge the administrative regulation or 
piving the courts authority to review 
such administrative. action (398 F2d 398). 

On certiorari, the Supreme Court of 
the United -States vacated the ‘lower 
courts’ judgments, and remanded the case 
to the District Court. In an opiniom by 
Douglas, J., expressing the view of six 
members of the court, it was held-that (1) 
the plaintiffs had standing to challenge 
the validity of the Secretary’s regulation, 
since they had the personal stake and 
interest that imparted the concrete ad- 

verseness required by Article 3 of the 
-© Constitution, their allegations demonstrat- 
fing injury in fact from the operatior. of 
the regulation, and since they were clear- 
ly within the zone of interests protected 
by the statute, and (2) under provisions 
of the Administrative Procedure Act 
allowing judicial review of agency action 
except where statutes precluded such re- 
view or where agency action was commit- 
ted to agency discretion by law, jucicial 
review of the Secretary’s regulation was 
` not precluded. 

Brennan, J., joined by White, J., con- 
curred in the result in both the subject 
case and in Association of Data Process- 
ing Service Organizations, Inc. v. Camp, 
1969-25 L Ed 2d 184, but dissented from 
the majority’s treatment of the question 
of standing to challenge agency action, 
expressing the view that only the inquiry 
as to whether the plaintiff alleged injury 
in fact from the challenged action was 
needed to determine standing, and that 
the second inquiry as to whether the inte- 
rest sought to be protected by the zom= 
plainant was arguably within the zone of 
interests to be protected or regulated by 
the statute or constitutional guaranty 

involved was wholly unnecessary anid În- 
appropriate, tending to confuse the merits 
and reviewability of the claim with 
standing to challenge the action invcived. 


OPINION OF THE COURT 


_ Mr. JUSTICE DOUGLAS delivered 
the opinion of the Court. 

The question to be decided in this 
case is whether tenant farmers eligible 
for payments under the Upland Cotton 
Program enacted as part of the Food and 
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Agriculture Act of 1965, 79 Stat 1194, 7 
USC (Supp IV) S. 1444(d), have standing 
to challenge the validity of a certain 
amended regulation promulgated by the 
pam Secretary of Agriculture in 

= Do The Upland Cotton Program 
Incorporates a 1938 statute, S. 8(g) of the - 
Soil Conservation and Domestic Allot- 
ment Act. as amended, 52 Stat 35, 205, 16 
USC S. 590h (g), thereby permitting parti- 
cipants in the program to assign pay- 
ments only “as security for cash or ad- 
vances to finance making a crop.” (a) The 
regulation of the respondent Secretary 
of Agriculture in effect until 1966 defined 
“making a: crop” to exclude assignments 
to secure “the payment of the whole or 
any part of a-cash . . . rent for a 
farm.” - (1955) 20 Fed Reg 6512.(b) Fol- 
lowing passage of the 1965 Act, however, 


(a) The Secretary of Agriculture is 
authorized by 7 USC S. 1444 (d) (5) to pay 
a farmer in advance of the growing sea- 
on up to 50% of the estimated benefits 

due him. Section 1444(d) (13) authorizes 

the farmer to assign such benefits sub- 
ject to the limitations of S. 8(g) of the . 
1938 Act, 16 USC S. 590(g). Section 8(g) 
as enacted in 1938 and as it read in 1965 
established an exception to the general 
prohibition against assignment of federal 
monies in the Anti-Assignment Act, 3L 
USC S. 203. Section 8(g) provided: 

“A payment which may be made to a 
farmer under this section, may be assign- 


‘ed, without discount, by him in writing 


as security for cash or advances to finance 
making a crop.’ Such assignment shall be 
signed by the farmer and witnessed by a 
member of the county or other local com- 
mittee . . . Such assignment shall 
include the statement that the assign- 
ment is not made to pay or secure any 
pre-existing indebtedness. This -provision 
shall not authorize any suit against or im- 
pose any liability upon the Secretary 

. « if payment to the farmer is 
made without regard w the existence of 
any such assignmen ” 52 Stat 
35, 205 (1938), 16 Use S. 590h (2) (em- 
phasis added) 

Section 8(g) was amended by 80 Stat 
1167 (1966) to permit assignments not 
only to finance “making a crop” but also 
to fimd “handling or marketing an agri- 
cultural commodity, or performing a con~ 
servation practice,” 

(b) 20 Fed Reg 6512 (1355) provided 2 





making a crop. A payment which may 
be made to a farmer . . `, under Sec- 
tion 8 of the Soil Conservation and Do- 
mestic Allotment Act. as amended, may 
be assigned only as security for cash or 
advances to finance making a crop for the 
current crop year. To finance making a 
crop means (a) to finance the planting, 
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and before any payments were made 
under it, the Secretary deleted the exclu- 
sion and amended the regulation express- 
ly to define “making a erop” to include 
assignments to secure “the payment of 
cash rent for land used [for planting, cul- 
tivating or harvesting].” (1966) 31 Fed 
Reg 2815.(c) 


3. Petitioners, cash rent tenant 
farmers suing on behalf of themselves 
and other farmers similarly situated, fil- 


ad this action in the District Court for 


the Middle District of Alabama. They 
sought a declaratory Judgment that the 
amended regulation is invalid and unau- 
thorized by statute, and an injunction 
prohibiting the respondent federal off- 
cials from permitting assignments pursu- 
ant to the amended regulation:(d) Their 


cultivating, or harvesting of a crop, in- 
cluding the purchase of equipment re- 
quired therefor; (b) to provide food, cloth- 
ing and other necessities required by the 
assignor or persons dependent upon the 


assignor; or (c) to finance ` the carrying- 


out of soil or water conservation practices. 
Nothing contained herein shall be con- 
strued to authorize an assignment given 
to secure the payment. of the whole or 
any part of the purchase price of a farm 
or the payment of the whole or any part 
of a cash or fixed commodity rent for a 


(c) 32 Fed Reg 14921 (1967), 7 CFR 
S. 709.3 (1969) now provides: 

“Purposes for which a payment may 
be assigned, 

“(a) A payment which may be made 
to a producer under any program to 
which this part is applicable may be as- 
signed only as security for cash or ad- 
vances to finance making a crop, handling 
or marketing an agricultural commodity, 
or performing a conservation practice, for 
the current crop year. No assignment 
may be made to secure or pay any pre- 
existing indebtedness of any nature what- 
soever. 

“(b) To finance making a crop means 
{1) to finance the. planting, cultivating, or 
harvesting of a crop, including the pur- 
chase of equipment required therefor and 
the payment of cash rent for land. used 
therefor, or (2) to provide food, clothing, 
and other necessities required by the pro- 
ducer or persons dependent upon him. ` 

“(c) Nothing contained herein ‘shall 
be construed to authorize an assignment 
given to secure the payment of the whole 
or any part of the purchase price of a 
farm or the payment of the whole or any 
part of a fixed commodity rent fora 
farm.” 


(d) The respondents, in addition to 
the Secretary of Agriculture, are the 
State Executive Director of the Agricul- 
tural and Conservation Service in Ala- 
bama, and the administrator of that Ser- 
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complaint alleged that the petitioners are 
suffering irreparable injury under the 
amended regulation because it provides 
their landlord “with the opportunity to 
demand that [they] and all those similarly 
situated assign the [Upland Cotton Pro- 
gram] benefits in advance as a condition 
to obtaining a lease to work the land.” (e) 
As a result, the complaint stated. the ten- 
ants are required to obtain financing of 
all their other farm needs— groceries, 
like— from. the 
landlord as well, since prior to harvesting 
the crop they lack cash and amy source 
of credit other than the landlord. He, in 
turn, the. complaint alleges, levies such 
high prices and rates of interest on these 
supplies that the tenants’ crop profits are 
ronsumed each year in debt payments. 
Petitioners contend that they can attain a 
“modest measure of economic indepen- 
dence” if they are able to use their “ad- 
vance subsidy payments z 
zo-operatives to buy [supplies] “at whole- 
zale and reasonable prices in lieu of the 
axcessive prices demanded by [the land- 
lord] of captive consumers with 
Thus, 
Detitioners allege that they suffer injury 
in fact from the operation of the amended 
zegulation. 


4. The District Court, in an un- 
zeported opinion, held that the petitioners 
‘lack standing to maintain this action 
against these [respondents] governmental 
Officials,” because the latter “have not 
-zaken any action which invades any 
Legally protected interest of the- plain- 
ciffs.” The Court of Appeals for the 
Fifth Circuit affirmed, one judge dissent- 
ing. 398 F2d 398. It held that petition- 
ers lacked standing not only because they 
alleged no invasion of a legally protected 





vice in the U. S. Department of Agricul- 
sure. The complaint also included counts 
against petitioners’ landlord alleging that 
Ae acted improperly to deprive them of 
-heir right to receive subsidy payments, 
and, further, that some of the petitioners 
nad been illegally evicted because of their 
varticipation in litigation with respect to 
zhe cotton program, and, in the case of 
one petitioner, because of his candidacy 
Jor Alabama. Agricultural and Conserva- 
sion Service county committeeman. The 
District Court denied the landlord’s mo- 
-ion to dismiss these counts and transfer- 
zed them for trial to the Southern Dis- 
-rict of Alabama. That ruling is not be- 
fore us. 

(e) The complaint stated that some of 
the petitioners “were denied the right to 
work the land” when they refused to exe- 
eute assignments to their landlord. The 
complaint also alleged that “[pllaintiffs 
have been tenant farmers on this land 
from eleven to_ sixty-one years . 
and [two of them] have been on this land 
all their lives.” i 
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interest but also because petitioners “have 
not shown us, nor have we found any 
provision of the Food and Asgricrlture 
Act of 1965 which either expressly or im- 
pliedly gives [petitioners] standing to chal- 
lenge this administrative regulation or 
gives the Courts authority to review such 
administrative action.” Id., 398 F2d 398 
at 402. We granted certiorari. (1969) 395 
US 958 = 23 L Ed 2d 744 = 89 S Ct 2108. 


5. Our decision in Data Process- 
ing Service v. Camp, (1969) 25 L Ed 2d 
184, leads us to reverse here. 


6. First, there is no doubt that in 
the context of this litigation the tenant 
farmers, petitioners here, have the per- 
sonal stake and interest that impart -the 
concrete adverseness required by Ari. III. 


T. Second, the tenant farmers are 
clearly within the zone of interests pro- 
tected by the Act 

8. Implicit in the statutory provi- 
sions and their legislative history is a 
congressional intent that the Secretary 
protect the interests of tenant farmers. 
Both of the relevant statutes expressly 
enjoin the Secretary to do so. The Food 
and Agriculture Act of 1965 states that 


‘itjhe Secretary shall provide adequate 
safeguards to protect the interests of 
tenants. .” 79 Stat 1196, 7 USC 


(Supp IV) S 1444(d) (19). (£) 7 usc ‘Supp 
TV) S. 1444(d) (13), as noted earlier, in- 
corporates by reference S. 8(g), as am- 
ended, 52 Stat 35, 205, 16 USC S. 590h 
(eg); S. 8(b) of that Act, in turn, provides 
that “the Secretary shail, as far as practi- 
cable, protect the interests of tenants 

.” 52 Stat 32, 16 USC S. 599h(b). 
The legislative history of the “making a 
crop” provision, though sparse, similarly 
indicates a congressional intent to benefit 
the tenants.(g) They arè persons “ag- 
grieved .by agency action within the 


(2) In connection with the am=nded 
regulations, the Secretary issued under 
S. 1444(d)(10} various rules designed to 
ensure that tenants receive thei? fair 
share of the federal payments. 3. Fed 
Reg 4887-4888; 7 CFR 722.817, 794.3 


(g) See the remarks of Rep. Fulmer, 
82 Cong Rec 844 (1937), and of Senator 
Adams, id., at 1756. The fact that as- 
signments could’ be made at all ind-cated 
a congressional concern for the farmers’ 
welfare, in light of the general statutory 
prohibition on assignment of federal 
claims embodied in the Anti-Assigmment 
Act, 31 USC S. 203. This concern was 
noted in a letter from the Secretary of 
the Department of Agriculture to the 
President of the Senate in January 1952, 
in which the Secretary stated that $. 8(g) 
twas enacted for the purpose of creating 
additional credit to farmers to assist them 
in financing farming operations.” S Rep 
No. 1305 (1952), 
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meaning of a relevant statute” as those 
words are used in 5 USC S. 702. 

9. Third, judicial review of the 
Secretary’s action is not precluded. The 
Court of Appeals rested its holding on 
the view that no provision of the Food 
and Agriculture Act of 1965 “exoressly 
or impliedly 5 gives the Courts 
authority to review such administrative 
action.” 398 F2d 398 at 402. Whether 
agency action is- reviewable ofter poses 
difficult questions of congressional intent; 
and the Court must decide if Congress 
has in express or implied terms precluded 
judicial review or committed the chal- 
lenged action entirely to administrative 
discretion. 


189. - The Administrative Prccedure 
Act, 80 Stat 392, 5 USC S. 701(a), allows 
judicial review of agency action except 
where “(1) statutes preclude judicial re- 
view or (2) agency action is committed to 
agency discretion by law.” The amend- 
ed regulation here under challeng= was 
promulgated under 16 USC S. 590d (3) 
which authorizes the Secretary tc “pre- 
scribe such regulations, as he may deem 
proper to carry out the provisions of this 
chapter.” Plainly this provision does not 
expressly preclude judicial review, nor 
does any other provision in either the 
1938 or 1965 Acts. Nor does the autho- 
rity to promulgate such regulaticns “as 
he may deem proper” in 5. 590d(3) con- 
stitute a commitment of the task of de- 
fining “making a crop” entirely to the 
discretionary judgment of the Executive 
Branch without the intervention of the 
courts. On the contrary, since the only 
or principal dispute relates to the mean- 
ing of the statutory term, the controversy 
must ultimately be resolved, not on the 
basis of matters within the speciel com- 
petence of the Secretary, but by judicial 
application of canons of statutory con- 
struction. See Texas Gas Transmission 
Corp. v. Shell Oil Co., (1959) 363 US 263, 
268-270 = 4 L Ed 2d 1208, 1211-1213 = 
80 S Ct 1122. “The role of the courts 
should, in particular, be viewed hospita- 
bly where . the question sought 
to be reviewed does not significantly 
engage the agency’s expertise ... 
{Where the only or principal dispute 
relates to the meaning of the statutory 
term’ [the controversy] presents 
issues on which courts, and not Jadminis- 
trators], are relatively more expert.” 
Hardin v. Kentucky Utilities Co., (1968) 
390 US 1, 14 = 19 L Ed 2d 787, 797 = 
88 S Ct 651 (Harlan, J., dissenting). 
Therefore the permissive term “as he may 
deem proper,” by itself, is not to be read 
as a congressional command which pre- 
cludes a judicial determination of the 


correct application of the governing 
canons, 
ti. The question then becomes 


whether non-reviewability. can fairly be 
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inferred, As we said in Data Processing 
Service, (1969) 25 L Ed 2d 184, preclusion 
of judicial review of administrative action 
adjudicating private rights is not lightly 
to be inferred. See Leedom v. Kyne, 
(1958) 358 US 184 = 3 L Ed 2d 210 = 79 
S Ct 180; Harmon v. Brucker, (1957) 355 
US 579 = 2 L Ed 2d 503 = 78 S Ct 433: 
Stark v. Wickard, vel 321 US 288 =! 
88 L. Ed-733 = 64 S Ct 559; American 
School of Magnetic Healing» v. McAn- 
nulty, (1902) 187 US 94 = 47 L Ed 90 = 
23 S Ct 33. Indeed, judicial -review of 
such administrative action is the rule, and 
non-reviewability an exception which 
must be demonstrated. In Abbott Labo- 


tatories v. Gardner, (1967) 387 US 136, 


140 = 18 L Ed 2d 681, 686 = 87 S Ct 
1507, we held that “judicial review of 


final agency action by an aggrieved pers 


son will not be cut off unless there is per- 
suasive reasoh to believe that such was 
the purpose of Congress.” A clear com- 
mand of the statute will preclude review; 
and such a command of the statute may 
be inferred from its purpose. Switch- 
men’s Union v. Mediation Board, (1943) 
320 US 297 = 88: L Ed 61 = 64 S Ct. 95. 
It is, however, “only upon a showing of 
‘clear and convincing evidence’ of a con- 
trary legislative intent” that the -courts 
should -restrict access to judicial review. 
Supra, (1967) 387 US 136 at 141 = 18 L 
Ed 2d 681 at 687. The right of judicial 


teview is ordinarily inferred where con-. 


gressional intent to protect the interests 
of the class of which the plaintiff is a 
member’ can be found; 
unless members of the protected class 
may have judicial review the statutory 
objectives might not be realized. See the 
Chicago Junction Case, (1924) 264 US 258 
= 68 L Ed 667 = 44 S Ct 317; (1968) 390 
US1= 19 L Ed 2d 787 supra.. 


12. We hold that .the statutory 
scheme at issue here is to be read as 
evincing a congressional intent that peti- 
tioners may have- judicial review of the 
Secretary’s action, 


13. The judgments of the Court of 
Appeals and of the _ District Court are 
vacated and the case is remanded to the 
District Court for a hearing on the merits, 

It is so ordered. 

SEPARATE OPINION 

Mr. JUSTICE BRENNAN, with whom 
Mr. JUSTICE WHITE joins, concerning 
and dissenting.* 

14. I concur ïn the result in both 
cases but dissent from the Court's treat- 
ment of the question of standing to chal- 
lenge agency action. 

15. The Court's approach to-stand~ 
ing, set out in Data Processing, has two 
ie OSE oe AE Sree ee ee es 


* Editor's Note: This opinion also ap- 
plies to Association of Data Processing 
Service Organizations, me v. Camp (No, 
85). p. 184, supra. 


Clemon Berlow v, B; L, Collins 


in such cases, . 


i A. i R. 


steps: (1) since “the framework of Arti- 
tle TI. . restricts judicial power to 
*eases’ and ‘controversies,’ ” the first step 
is to determine “whether the plaintiff 
alleges that the challenged action has 
raused him injury in fact”; (2) if injury 
in fact is alleged, the relevant statute or 
ronstitutional provision is then examined 
fo determine “whether the interest sought 
to be protected by the complainant is 
arguably within the zone of interests to 
be protected or regulated by the statute 
or constitutional guarantee. in question,” 


16. My view is that the inquiry in 
the Court’s first step is the only ‘one 
which need be made to determine stand- 
ing. I had thought we discarded the no- 
tion of any additional requirement when 
we discussed standing ‘solely in terms of 
its constitutional content in .Flast v, Co- 


_ hen, (1968) 392 US 83 = 20 L Ed 2d 947 
“= 88S Ct 1942. By requiring a second, 


non-constitutional step, the _ Court comes 
very close to perpetuating the discredited 
requirement that conditioned standing on 
a showing by the plaintiff that the chal- 
“enged governmental action invaded one 
of his legally protected interests.(h) Bar- 
low is a typical illustration of the harm 
which resulted from that requirement. 
The only substantial issue in that case 
Zoes to the merits: does the statutory 
-anguage “making a crop” create a legally. 
>rotected interest for tenant farmers in 
the form of a prohibition against the ás- 
signment of their federal benefits to 
secure cash -rent? By confusing the 
merits with the plaintiffs’ standing to. 
challenge the Secretary's action, both the 
District Court and the Court of Appeals 
denied the farmers the focused and ¢are- > 
Zul decision on the merits to which they 
are clearly entitled. Although this Court 
>roperly reverses the Court of Appeals 
on that account, it encourages more Bar- 
low decisions by engrafting its wholly un- 
necessary and inappropriate second step 
upon the constitutional requirement for 
standing. — 


17. Before the plaintiff is allowed 
<0 argue the merits, it is true that a can- 


-ass of relevant statutory materials must 


be made in cases challenging agency ac- 





. (h) Compare. the language in Asso- 
ciated Industries v. Ickes, 134. F2d 694, 
=00 (CA2d Cir 1943): “In a suit in a fede- 
zal’ court by a citizen against a Govern- 


“ment officer, complaining of alleged past 


. . unlawful conduct by the defen- 
dant, there is no justiciable ‘controversy’ 
.. unless the citizen shows that 
such’ conduct sft invades .. 
a private substantive legally protected 
tight of the plaintiff citizen: such invaded 
Fnterest must. be either of a ‘recognized’ 
eharacter -at ‘common law’ or a substan- 
tive private legally protected interest - 
created by statute [or Constitution)”, 
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tion. But the canvass is made not to 
determine ‘standing’ but to determine an 
aspect of ‘reviewability,’ that is whether 
Congress meant to deny or to allow judi- 
cial review of the agency action at che 
instance of the plaintiff.) The Court in 
the present cases examines the statutory 
materials for Fee this purpose but only 
after making the same examination dur- 
ing the second step of its standing in- 
quiry. Thus in Data Processing the Court 
determines that the plaintiffs have stand- 
fng because they alleged injury in fact 
and because “S. 4 fof the Bank Service 
Corporation Act of 1962] arguably brings 
a competitor within the zone of interests 
protected by it.” The Court then deter- 
mines that the Comptroller’s action is re- 
viewable at the instance of the plaintiffs 
because “[bloth [the Bank Service Corpo- 
ration Act and the National Bank Act] 
are clearly ‘relevant’ statutes within the 
meaning of [the Administrative Procedre 
Act, 5 USC S. 702]. The Acts do not in 
terms protect a specified group. But 
their general policy is apparent: and 
those whose interests are directly affected 
by a broad or narrow interpretation of 
the Act are easily identifiable. It is chear 
that petitioners, as competitors of nazio- 
nal banks which are engaging in Cata 
processing services, are within that c_ass 
of ‘aggrieved’ persons who, under S. 702, 
are entitled to judicial review of ‘agency 
action’.” Again in Barlow, the plaintiff 
tenant farmers are found to have stand- 
ing because they alleged injury in act 
and because “tenant farmers are . 
within the zone of interests protected "by 
the Act.” Examination of the same sta- 
tutory materials subsequently leads the 
Court to the conclusion that the temant 
farmers are entitled to judicial review of 
the Secretary's action because “the stetu- 
tory scheme is to be read as 
evincing a congressional intent that peti- 
tioners may have judicial -review of the 
Secretary’s action.” 

18, I submit that in making sach 
examination of statutory materials an 
element in the determination of stand-ng, 
the Court not only performs a useless and- 
unnecessary exercise but also encoureges 
badly reasoned decisions, which may well 
deny justice in this complex field. - Waen 
agency action is challenged standing re- 
viewability, and the merits pose discrzte, 


(i) Reviewability ‘has often -been 
treated as if it involved a single jssue: 
whether agency action is conclusive 
beyond judicial challenge by anyone. In 
reality, however, reviewability is equally 
concerned with a second issue whether 
the particular plaintiff then requesing 
review may have it. See the Adminis:ra- 
tive Procedure Act, 5 USC Ss. 701(a) and 
702. Both questions directly concern the 
extent to which: persons harmed by 
agency action may challenge its legality. 
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and often complicated, issues which can 


_best be resolved by recognizing and treat- 


ing them as such, 


Standing 


19. Although Flast v. Cohen was 
not a case challenging agency action, its 
determination of the basis for standing 
should resolve that question for all cases, 
We there confirmed what we said in 
Baker v. Carr, (1962) 369 US- 186, 204 = 
7 L Ed 2d 663, 678 = 82 S Ct 691, that the 
“gist of the question of standing” is whe- 
ther the party seeking relief has “alleged 
such a personal stake in the outcome of 
the controversy as to assure that concrete 
adverseness which sharpens the presenta- 
tion of issues upon which the court so 
largely depends for illumination of diffi- 
cult . . questions.” “In other words,” 
we said in Flast, “when standing is plac- 
ed in issue in a case. the question is whe- 
ther the person whose standing is chal- 
lenged is a proper party to request an ad- 
judication of a particular issue” and not 
whether the controversy is otherwise jus- 
ticiable,(j) or whether, on the merits, the 


_ plaintiff has a legally protected interest 


(i) Other elements of justiciability 
are, for instance, ripeness, e. g., Poe v. 
Uliman, 367 US 497, 6 L Ed 2d 989, 81 
S Ct 1752 (1961), mootness, e.g., United 
States v. W. T. Grant Co., 345 US 629, 
97 L Ed 1303, 73 S Ct 894 (1953), and 
the policy against friendly or collusive 
suits, e. g.. Chicago & Grand Trunk R. 
Co. v. Wellman, 143 US 339, 36 L Ed 
176; 12 S Ct 400 (1892); United States v. 
Johnson, 319 US 302, 87 L Ed 1413, 63 
S Ct 1075 (1943). ‘“Justiciability” is also 
the term of art used to refer to the con- 
stitutional necessity that courts not deal 
with certain issues lest they “intrude into 
areas committed to other branches of 
Government.” Flast, supra, at 95, 20 L 
Ed 2d at 959. The political question doc- 
trine has its analogue in the sphere of 
administrative law in the concept of non- 
reviewability. See, e.g., Chicago & Sou- 
thern Air Lines, Inc. v. Waterman Steam- 
ship Corpn., 333 US 103, 92 L Ed 2d 
568, 68 S Ct 431 (1948); Schilling v. Ro- 
gers, 363 US 666,4 L Ed 2d 1478, 805 
Ct 1288 (1960). And, of course, federal 
courts may not decide questions over 
which they lack jurisdiction, e.g., Brown 
Shoe Co, v.-United States, 370 US 294, 
305, 8 L Ed 2d 510, 523, 82 S Ct 1502 
(1962); American Fire & Casualty Co. v. 
Finn, 341 US 6, 17-18, 95 L Ed 702, 710, 
71 S Ct 534, 19 ALR 2d 738 (1951), Thus, 
on many grounds other than an absence 
of standing, a court may dismiss a law- 
suit without proceeding to the merits to 
determine whether the plaintiff presents 
a claim upon which relief may be granted, 
and, if so, whether he has borne his bur~ 
den of proof. 
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which the defendant’s action invaded. 
(1968) 392 US 83 at 99-100 = 20 L Ed 2d 
947 at 961. The objectives of the Article 
III standing requirement are simple: 
avoidance of any use of a “federal court 
as a forum [for the airing of] generalized 
grievances about the conduct of the gov- 
ernment,” and the ‘creation of a judicial 
context in which “the questions will be 
framed with the necessary specificity, 
the issues contested with 
the necessary adverseness and . 
the litigation pursued with the 
necessary vigor to assure that the. . a 
challenge will be made in a form tradi- 
tionally thought to be capable of judicial 
resolution.” Id., at 106, 20 L Ed 2d at 
965. Thus, as we held in Flast, “the ques- 
tion of standing is related only to whe- 
ther the dispute sought to be adjudicated 
will be presented in an adversary context 
and in a form historically viewed as cap- 
able of judicial resolution.” Id., at 101, 
20 L Ed 2d at 962.(k) 
v. Atchison, T, & S. F. R. Co., (1958) 357 
US 77, 83-84 = 2 L Ed 2d 1174. 1180 = 
78 S Ct 1063. 


20. In light of Flast, standing. ex- 
ists when the plaintiff alleges, as the 
plaintiffs in each of these cases alleged, 
that the challenged action has caused him 
injury in fact, economic or otherwise. (1) 
- He thus shows that he has the requisite 


(k) It is true, of course, that in cer- 
tain types of litigation parties may pro- 
perly request judicial resolution of issties 
not “presented in an adversary align 2 
See Davis, Standing: .Taxpayers ` 
Others, 35 U Chi L Rev 601, 607 (1968). 
But in most instances, among them pri- 
vate challenges to agency action, the 
plaintiff must establish his adverseness to 
obtain standing. 

(D) Thus, for purposes of standing, it 
is sufficient that a plaintiff allege dam- 
num absque injuria, that is, he has only 
to allege that he has suffered harm'as a 
result of the defendant’s action. Injury 
in fact has generally been economic in 
nature, but it need not be. 
Scenic Hudson Preservation Conf. v. FPC, 
354 F2d 608 (CA2d Cir 1965); Office of 
Communication of the United Church of 
Christ v. FCC, 359 F2d 994 (CA DC Cir 
‘1966). The more “distinctive or discrimi- 
nating” the harm alleged and the more 
clearly it is linked to the defendant’s ac- 
tion, the more easily a plaintiff may meet 
the constitutional test. See Jaffe, Judi- 
cial Control of Administrative Action 501 
(1965). The plaintiffs i in the present cases 
alleged ctive and discriminating 
harm, obviously linked to the agency ac- 
tion. Thus, I do not consider what must 
be alleged to satisfy the standing require- 
ment by parties who have sustained no 
special harm themselves but sue rather 
as taxpayers or citizens to vindicate the 
interests of the general public, 
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the 


See also Chicago. 


See, e g.. 


A.LR. 


“personal stake in the outcome” of his 
suit. Supra, (1962) 369 US 186 at 204 = 
7 L Ed 2d 663 at 678. We may-reasona- 
bly expect that a person so harmed will, 
as best he can, frame the relevant ques- 
tions with specificity. contest the issues 
with the necessary adverseness, and pur- 
sue the litigation vigorously. (m) Recog- 
nition of his standing to litigate is then 
consistent with the Constitution, and no 
further inquiry is pertinent to its exist- 
ence. i 


Reviewability . 


21, When the legality of adminis- 
trative action is at issue, standing ` alone 
will not entitle the plaintiff to a decision 
on the merits. Pertinent statutory lan- 
guage, legislative history and. public 
policy considerations must be examined 
to determine whether Congress precluded 
all judicial review, and, if not, whether 
Congress nevertheless foreclosed review 
to the class to which the plaintiff belongs. 


- Under the Administrative Procedure Act 


(APA), Bat rs [may] preclude judicial 
review” or “agency action [may be] com- 
mitted to BERT discretion by law.” 5 
USC S. 701(a). In either case. the plain- 
tiff is out of court, not because he had no 
standing to enter, but because Congress 
has stripped the judiciary of authority to 
review agency action. Review may be 
totally foreclosed, as in Schilling v. Ro- 
gers, (1960) 363 US 666 = 4 L Ed 2d 1478,. 
= 80 S Ct 1288, or, if permitted, it may 
nonetheless be denied to the plaintiff’s 


(m) Past decisions of this Court indi- 
cate that a person who has suffered injury ` 
in fact meets the relevant Article ITI re- 
quirement. See, for example, FCC v. 
Sanders Bros. Radio Station, 309 US 470, 
476-477, 84 L Ed 869, 874, 875, 60 S Ct 
693 (1940): Scripps-Howard Radio, Ine. v. 
FCC, 316 US 4, 86 L Ed 1229, 62 S Ct 
875 (1942). In these decisions the Court 
permitted parties economically harmed by 

administrative action to challenge it al- 
though no legal interest of the parties was 
found to have been invaded by the ac- 
tion. The Court stated in Scripps-Ho- 
ward Radio, supra, at 14, 86 L Ed at 1236, 
that “[tlhe Communications Act’ of 1934 
did not create new private rights. The 
purpose of the Act was to protect the pub- 
lic interest in communications. By S. 
402(b)(2) Congress gave the right of ap- 
peal to persons ‘aggrieved or whose inte- 
rests are adversely affected by Commis- 
sion action’.” Accordingly, since Congress 
cannot expand the Article IIT jurisdiction 
of federal courts, Muskrat v. United Sta- 
tes, 219 US 346, 55 L Ed 246 31 S Ct 
250 (1911), it follows that injury in fact 
renders a party adverse under the Consti- 
tution. Cf Davis, 3 Administrative Law 
Treatise S. 22.02, at 211 (1958); Jaffe, 
supra, n. 5, at 336. . 
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class. But the governing principle kaid 
down in (1967) 387 US 136, 140 = 1&8 L 
Ed 2d 681, 686 = 87 S Ct 1507, is that 
judicial review of a final agency action 
by an aggrieved person will not be cut 
off unless there is persuasive reason to 
believe that such was the purpose of 
Congress.” 


22. The APA provides that “fal 
person suffering legal wrong because of 
agency action, or adversely affected or 
aggrieved by agency action within the 
meaning of a relevant statute, is entifled 
to judicial review thereof.” 5 USC S. 
702. Congressional intent that a parti- 
cular plaintiff have review may be found 
either in express statutory language 
granting it to the plaintiffs class,(n) or, 
in the absence of such express langucege, 
in statutory indicia from which a risht 
to review may be inferred.(o) Where. as 
in the instant cases, there is no express 
grant of review, reviewability has ozdi- 
narily been inferred from evidence that 
Congress intended the plaintiffs class to 
be a beneficiary of the statute ee 
which the plaintiff raises his claim. See, 
for example, the Chicago Junction Case, 
(1924) 264 US 258 = 68 L Ed 667 = 44 
S Ct 317; (1968) 390 US 1 = 19 L Ed 2d 
787 = S Ct 651; Norwalk Core v. Nor- 
walk Redevelopment Agency, 395 F2d 920 
(CA2d Cir 1968). In light of Abbott La- 
boratories, (1967) 387 US 136 = 18 L Ed 
2d 681 slight indicia thet the plainttff’s 
class is a beneficiary will suffice to sup- 
port the inference.(p) 


Ti 
The Merits 


23. If it is determined that a plain- 
tiff who alleged injury in fact is enti-led 


(n) See, e. g.. the Securities Act, 
which provides that “lalny person ag- 
grieved by an.order of the 
may obtain a review,” 15 USC S. 77i (a), 
and the Federal Power Act which grants 
review to “lalny party to a proceecing 
under this chapter aggrieved by an order 
issued by the Commission in such pro- 
ceeding ..... 16 USC S. 8251 (b), 

(o) Section 702 also provides that 
tfa] person suffering legal wrong beceuse 
of agency action . . is entitled to 
judicial review thereof.” Though a per- 
son suffering such wrong is clearly en- 
titled to review, he need not show the 
existence of a legally protected interest 
to establish either his standing or his 
tight to review. The existence of that 
interest is a question of the merits. 


(p) This is particularly the case 
when the plaintiff is the only party like- 
Ty to challenge the action. Refusal to 
allow him review would, in effect, com- 
mit the action wholly to agency discre- 
tion, thus risking frustration of the sta- 
tutory objectives. 
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- paintiff must prove. 


Commission’ 
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to judicial review, inquiry proceeds to 
the merits — to whether the specific legal 
interest claimed by the plaintiff is pro- 
tected by the statute and to whether the 
protested agency action invaded that inte- 
rest.(q) It is true, of course, that matters 
relevant to the merits will already have 
been touched tangentially in the deter- 
mination of standing and, in some cases, 
in the determination of reviewability. 
The aspect of the merits touched in asta- 
blishing standing is the identification of 
injury in fact, the existence of which the 
The merits are also 
touched in establishing reviewability in 
cases where the plaintiff’s right to review 
must be inferred from evidence that his 
class is a statutory beneficiary. The same 
Statutory indicia that afford the plaintiff 
a right to review also bear on the merits, 
because they provide evidence that the 
Statute protects his class, and thus that 
he is entitled to relief if he can show that 
the challenged agency action violate the 
statute. Evidence that the plaintiff's 
class is a statutory beneficiary, however, 
need not be as strong for the purpose of 
obtaining review as for the purpose of 
establishing the plaintiff’s claim on the 
merits. Under Abbott Laboratories; 
(1967) 387 US 136 = 18 L Ed 2¢ 681 
slight beneficiary indicia will suffice to ` 
establish his right to have review and 
thus to reach the merits. 


IV 


24, To reiterate, in my view al- 
leged injury in fact, reviewability, and 
the merits pose questions thet are lazgely 

istinct from one another, each governed 
by its own considerations. To fail to 
isolate and treat each inquiry indepen- 
dently of the other two, so far as possi- 
ble, is to risk obscuring what is at issue ; 
in a given case, and thus to risk unin- 
formed, poorly reasoned decisions which 
may result in injustice. Too often these 
various questions have been merged into 
one confused inquiry, lumped under the 
general rubric of “standing.” The books 
are full of opinions which dismiss a plain- 
tiff for lack of “standing” when dismissal, 
if proper at all, actually rested either 
upon the plaintiff’s failure to prove on 
the merits the existence of the legally 
protected interest which he claimed,(r) or 
on his failure to prove that the challenged 


(a) If the alleged legal interest is 
clearly frivolous. or proof to substantiate 
the alleged injury in fact is wholly lack- 
ing, the plaintiff can be hastened from 
court by summary judgment. 


(r) E. g., Tennessee Electric Power 
Co. v. TVA, 306 US 118, 83 L Ed 543, 59 
S Ct 366 (1939); Association of Data Pro- 
cessing Service Organizations, Inc. v. 
Camp, 406 F2d 837, 843 (CA8th Cir 1969); 
Barlow v. Collins, 398 F2d 398, 401 (CA 


Sth Cir 1968). 
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agency action was reviewable at his in- 
stance. (s) 


25. The risk of ambiguity and in- 
fustice can be minimized by cleanly 
severing, so far as possible, the inquiries 
into reviewability and the merits from 
the determination of standing. Today’s 
decisions, however, will only compound 
present confusion and breed even more 
litigation over standing. In the first 
place, the Court's formulation of its non- 
constitutional element of standing is ob- 
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scure. What precisely must a plaintiff do - 


to establish that “the interest: sought to 
be protected . . . is arguably within 
the zone of interests to be protected or 


regulated by the statute’? How specific . 


an “interest” must he advance?’ Will a 
broad, general claim, such as competitive 
interest, suffice, or must he identify a 
specific legally protected interest? When, 
too, is his interest “arguably” within the 
appropriate “zone”? Does a mere allega- 
tion that it falls there ‘suffice? If more 
than an allegation is ‘required, is the 
plaintiff required to argue the merits? 
And what is the distinction -between a 
“protected” andia “regulated” interest? 
Ys it possible that a plaintiff may chal- 
lenge agency action under a statute 
which unquestionably regulates the inte- 
rest at stake: but which -expressly ex- 
cludes the plaintiffs .class from among 
the statutory beneficiaries? 


26. In the second place, though 
the Court insists that- its non-constitu- 
tional standing inquiry does not ive 
a determination of the merits, 
frave misgivings on this score. The for- 
mulation of the inquiry most certainly 
bears a disquieting similarity to the erro- 
neous notion that a plaintiff has’no stand- 
ing unless he can establish the existence 
of a legally protected interest. Finally, 
assuming that the inquiry does. not, in 
fact, focus on the merits, then surely ` it 
serves only to determine whether the 
challenged agency action is reviewable at 
the instance of the plaintiff in cases 


where there is no express statutory grant . 


of review to members of his class.(t) And, 
if this is so, it has no place in the deter- 
mination of standing. In terms of treat- 


ing related questions with one another,. 


this inquiry is best made in the review- 
ability context. The Constitution re- 
quires for standing only that the plaintif£ 


(s) E. g., Association of Data Process- 

Service Organizations, Inc. v. Camp, 
supra. at 843; Barlow v. Collins, supra, at 
401-402; Harrison-Halsted Community 
Group, Ine. v. Housing & Home Finance 
Agency, 310 F2d 99 (CA7th Cir 1962); 


(t) In cases involving statutes that do 
expressly grant the plaintiff a right to 
review, there would be no need for the 
Court’s second standing inquiry—unless it 

Serves to provide a preview of the merits. 


I have. 


ALR. 


allege that actual harm resulted to him 
from the agency action. Investigation to 
determine whether the constitutional re- 
quirement has been met has nothing in 
common with the inquiry into statutory 
language, legislative history and public 
policy which must. be made to ascertain 
whether Congress has precluded or limit- 
ed judicial review.(u) More . fundamen- 
tally, an approach which treats separate- 
ly the distinct issues of standing. review- 
ability, and the merits.. and decides each 
on the basis of its own criteria, assures 
that these often complex questions will 
be squarely faced, thus contributing to 
better reasoned decisions and to greater 
confidence that justice has in fact been 
done. The Court’s approach does too 
little to guard against the possibility that 
judges will use standing to slam the 
court-house door against plaintiffs who 
are entitled to full consideration of their 
claims on the merits. The Court’s ap- 
proach must trouble all concerned with 
the function of the judicial process in to- 
day’s world. As my Brother Douglas has 
said: “The judiciary is an indispensable 
part of the operation of our federal sys- 
tem. With the growing complexities of 
Government it is often the one and only 
place where effective relief can be ob- 
tained.... [Where wrongs to indivi- 
duals are done... .. it is abdication for 
courts to close their doors.” Supra, (1968). 
392 US 83 at 111 = 20 L Ed 2d 947 at 
968 (concurring opinion). ` 

Case remanded. 


(u) I would apply my view that all 
examination of statutory language and 
congressional intent, as they bear on the 
right of the plaintiff to challenge agency 
action, should be made only in the review- 
ability context even if the pertinent 
statutory material speaks of “standing” 
or “statutory aid to standing.” Statutory 
materials, of course, would be properly 
consulted in the determination of stand- 
ing if they purport to define what con~ 
eniu: injury in fact. 
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Court of U.S.A. — ‘Appeal from convic- 
tion — Appellant on bail not surrendering 


himself to authorities upon conviction -~ 


Supreme Court will not adjudicate appzal. 


Where an accused who was on bail 


failed to surrender himself to authori-ies 
upon his conviction, with the result that 
the bail was revoked and the State con- 
sidered him a fugitive from justice, the 
Supreme Court of United States in apreal 
against the conviction in the absence of 
anything to the contrary in the statute, 
under which the appeal is taken would 
decline to adjudicate the appeal. 
(Pare 2). 
The Supreme Court would not adju- 
dicate upon merits of a criminal case 
after the convict seeking of the judgment 


escapes from the restraints placed uson. 


him on his conviction. But the escape 
only disentitles the accused to call uson 
the resources of the United States 
Supreme Court for determination of his 
claim. It does not, however, strip the 
case of its character as an. adjudicable 
case or controversy. (Para 2) 


Cases Referred: Chronological Paras 


(1954) 348 US 37 = 99 Law Ed 46 
= 75 S Ct 92, National Union v. i 
Arnold , Bh 

(1949) 338 US 189 = 93.Law Ed - 
1897 = 69 S Ct 1453, Eisler v.- ‘ 
United States a) 

(1897) 166 US 138 = 41 Law Ed 
949 = 17 S Ct 525, Allen v. 
Georgia 

(1887) 125 US 692 = 31 Law Ed 
854 = 8 S Ct 1390, Bonahan v. 
United States 

(1877) 94 US 97 = 24 Law Ed 32, 
Smith v. United States . 


‘SUMMARY 


= A state prisoner whose-conviction of 
abortion and conspiracy to commit ador- 
tion was being appealed was releasec on 
bail. When he failed to surrender kim- 
self to the state authorities, his bail was 
revoked, and the State considered him a 
fugitive from justice, . 


On appeal of the conviction from the 
New Jersey Supreme Court, the Urited 
States Supreme Court declined to adjudi- 
cate the case. In a per curiam opinion 
expressing the view of seven members of 
the court, it was held that in the absence 
of a specific provision to the contrary in 
the statute under which the appeal was 
faken [28 USC S. 1257(2)], the court had 
authority to dismiss the appeal on the 


ground that the fugitive had disentitled - 


himself to call upon 
court. ; 


DOUGLAS, J., concurred in the 
result, 


the resources of the 
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` State authorities. 
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OPINION OF THE COURT 
Per Curiam. 


_ This case comes to the Court on 
appeal from. the New Jersey State courts, 


“which have affirmed appellant Molinaro’s 
_ conviction for -abortion and conspiracy to 
. commit abortion. We are informed by 


both appellant’s counsel and counsel for 
the State that Molinaro, who was free on 
bail, has failed to surrender himself to 
His bail has . been re- 
voked, and. the State considers him'a fugi- 
tive from justice. Under these circum- 
stances we decline to adjudicate his case. 


2, The Court has faced such a 
situation before, in Smith v. United Sta- 


` tes, (1877) 94 US 97=24 Law Ed 32; and 


Bonahan v. United States, (1887) 125 US 
692=31 Law Ed 854=8 S Ct 1390. In each 
of those cases, which were before the 
Court on writs of error, the Court order- 
ed the case removed from the docket 
upon receiving information that the plain- 
tiff in error had escaped from custody. 


_In Smith, the case was dismissed at the 


beginning of the following term. See 
(1950) 18 Geo Wash L Rev 427, 430. In 
Bonahan, the case was stricken from the 
docket on the last day of the term in 
which it arose.. See also National Union 
v. Arnold, (1954) 348 US 37, 43=99- Law 
Ed 46, 51=75-S Ct 92; Eisler v. United 
States, (1949) 338 US .189, 883=93 Law Ed 
1897, 94 Law Ed 542, 69 S Ct 1453, 70 S 
Ct 181; Allen v. Georgia, (1897) 166 US 
138, 41 Law Ed 949, 17 S Ct 525. No per- 
suasive reason exists why this Court 
should proceed to adjudicate the merits of 
a criminal case after the convicted defen- 
dant who has sought review escapes from 


2 - the restraints placed upon him pursuant 


to the conviction. While such an escape 
does not strip the case of its character as 
an adjudicable case or controversy, we 
believe it disentitles. the defendant ta 
call upon the resources of the Cotirt for 
determination of his claims. In the ab- 
sence of specific provision ta the contrary 
in the statute under which Molinaro ap- ` 
peals, (1964) 28 USC S. 1257(2), we con- 
clude, in light of the Smith and Bonahan 
decisions, that the Court has the autho- 
rity to dismiss the appeal on this ground. 
The dismissal need not await the end of 
the term or the expiration of a fixed 
period of time, but should take place at 
this time, 


3. It is so ordered. 


4. Mr. JUSTICE DOUGLAS 


con- 
curs În the result. - 


42 U.S.S.C. [Pr. 1] 


AIR 1971 U.S.S.C. 42 (V 58 C 8) 
(1970-25 Law Ed 2d 577} 

Fred W. Woodward et al, Petitioners 
v. Commissioner of Internal Revenue, 
Respondent. ` 

No. 412, Decided on 20-4-1970. 

¥Income-Tax Act (1961). 
(American Case) — Capital or- revenue 
expenditure — Appraisal litigation ex- 
penses — If allowable deduction — (In- 
ate Revenue Code (26 U.S.C.), Ss 162 
‘and 212). 

As a general matter costs incurred in 
the acquisition or disposition of a capital 
asset are to be treated as capital expen- 
ditures and are not deductible either as a 
‘business expense’ or as ‘expense of man- 
agement, conservation or maintenance’ 
for income-tax purposes under the Inter- 
nal Revenue Code. (Paras 4, 5) 


Expenses incurred by tax-payers in 
appraisal litigation for fixing the value 
of the corporate stock which the tax- 
payers, as majority stockholders voting 
for perpetual extension of the corporate 


charter.were required by state law to ` 


purchase from a minority dissenting share- 
holders, constitute capital expenditure in- 
curred in connection with acquisition of 
capital stock of a corporation and were 
properly treated as part of the cost of 
the stock which the taxpayers acquired. 
They are not deductible either under 
S. 162 or S. 212, of the Internal Revenue 
Code. (Para 9) 
Cases Referred : Chronological Paras 


(1970) 25 Law Ed 2d 585, United 


States v. Hilton Hotels Corpn. 1, 3 
(1969) 396 US 875 = 24 Law Ed : 
2d 133 = 90 S Ct 153 3 


(1965) 257 Iowa 1077 = 133 NW 2d. 
38, Woodward v. Quigley 2 
(1963) 372 US 39 = 9 Law Ed 2d 
hae 83 - Ct 623, United States 


Gilmor 

(1963) °323 Fad 913, Spangler v. 
Commissioner 

(1960) 284 F2d 430, United States Vv. 
St. Joe Paper ‘Co. 

(1960) 284 F2d 639, Industrial Ag- 
gregate Co. v. United States 

(1946) 158 F2d 764, Rassenfoss v. 
Commissioner 

(1942) 315 US 626 = 86 Law Ed 1073 
= 62 S Ct 777, Spreckels v. Com- 
missioner 

(1938) 305 US 79 = 83 Law Ed 52 
= 59 S Ct 45, Helvering v. Win- 
mill : 


11 


as å T of 
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*Reproduced from 1970-25 Law Ed 2d 
577 with kind permission of the Publi- 
shers. 

+ Reference is given to a parallel Indian 

- provision for the convenience of Indian 
Lawyers. 
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SUMMARY 
Taxpayers, as the owners of a majo- 


- rity of the common stock of a corpora- 


tion, who voteł for perpetual extension 
of the corporate charter, were required 
by Iowa law to purchase the stock of a 
minority stockholder who had voted 
against the ckarter extension. Having 
been unable to negotiate the price of the 
minority stock, the taxpayers instituted 
appraisal proceedings in a State court, 
and ultimately purchased the minority 
stock interest at a price fixed thereby. 
On their federal income-tax returns, the 
taxpayers claimed deductions for attor- 
neys’, accountants’, and appraisers’ fees 
for services rendered in connection with 
the appraisal litigation, asserting that 
such expenses were ordinary and neces- 
sary expenses paid for the management, 
conservation, or maintenance of property 
held for the production of income, deduc- 
tible under S. 212 of the Iiternal Reve- 
nue Code of 1954, but the Commissioner 
of Internal Revenue disallowed the de- 
duction on the ground that the fees re- 
presented capital expenditures incurred 
in connection with the acquisition of capi- 
tal stock of th2 corporation: The Tax 
Court sustained the Commissioner’s deter- 
mination (49 T Ct 377). and the Court of 
Appeals for the Eighth Circuit affirmed 
(410 F2d 313). 


On certiorari, the Supreme Court of 


` the United States affirmed. In an opinion 


by Marshall, J., expressing the unanim- 
ous view of the court, it was held that 
the appraisal litigation expenses were not 
deductible under S. 212, but instead con- 
stituted capital expenditures to be treated 
as part of the cost of the stock, under a 
Treasury Regulation making the “cost of 
acquisition” of a capital asset a capital 
expense, it being immaterial that the tax- 
payers’ primary purpose in incurring the 
litigation expenses was merely to fix the 
price of the stcck and. not to defend oF 
perfect title thereto. ; 


OPINION OF THE COURT 
Mr. JUSTICE MARSHALL delivered 
the opinion of the Court. 


This case, and United States v Hilton 
Hotels Corpn., (1970) 25 Law Ed 2d 585, 


5 involve the tax treatment of expenses in- 


curred in certain appraisal litigation. 


1, Taxpayers owned or controlled 
a majority of the common stock of the 
Telegraph-Herald, an Iowa publishing 
corporation. The Telegraph-Herald - was 
incorporated in 1901, and its charter was 
extended for 20-year periods in 1921 and 
1941. On June 9, 1960, taxpayers voted 


_ their controlling share of the stock of the 


corporation in favour of a perpetual ex- 
tension of the charter. A minority stock- 


1971 


holder voted against the extension. Iowa 
law requires “those stockholders voting 
for such renewal .... [tol purchase at 
its real value the stock voted against euch 
renewal.” Jowa Code Ann, S. 491.25. 


2. Taxpayers attempted to negoti- 
ate purchase of the dissenting stock- 
holder’s shares, but no agreement cauld 
be reached on the “real value” of those 
shares. Consequently, in 1962 taxpayers 
brought an action in State court to ap- 
praise the value of the minority sock 
interest. The trial court fixed a value, 
which was slightly reduced on appeal 
by the Iowa Supreme Court, Woodward 
v. Quigley, 257 Iowa 1077, 133 NW2c 38, 
on rehearing, 257 Iowa 1104, 136 NW2d 
280. (1965). In July 1965, taxpayers pur- 
chased the minority stock interest at the 
price fixed by the court. 


3. During 1963, taxpayers paid 
attorneys’, accountants, and appraisers 
fees of over $25,000, for ` services render- 
ed in connection with the appraisal liti- 
gation. On their 1963 federal income-tax 
returns, taxpayers claimed deductions for 
these expenses, asserting that they were 
“ordinary and necessary expenses paid 

. for the management, conservation, 
or -maintenance of property held for the 
production of income” deductible under 
S. 212 of the Internal Revenue Code of 
1954. The Commissioner of Internal Re- 
venue disallowed the deduction ‘because 
the fees represent capital expenditures 
incurred in connection with the acquisi- 
tion of capital stock of-a corporaton.” 
The tax court sustained the Commis- 
sioner’s determination, with two dissent- 
ing opinions, (1968) 49 TC 377, and the 
Court of Appeals affirmed, 410 F2d 313 
(CA 8th Cir 1969). We granted certicrari, 
(1969) 396 US 875=24 Law Ed 2d 133= 
90 S Ct 153 to resolve the conflict ovez the 
deductibility of the costs of appraisal pro- 
ceedings between this decision anc the 
decision of the Court of Appeals for the 
Seventh Circuit in (1970) 25 Law Ei 2d 
585, supra.(i) We affirm. 


(i) Other federal court decisions on 
the point are in conflict. Compare Boul- 
der Building Corpn. v. United States. 125 
F Supp 512 (DC WD Okla 1954) (ho-ding 
appraisal proceeding costs capital expen- 
ditures), with Smith Hotel Enterpzises, 
Inc. v. Nelson, 236 F Supp 303 (DG ED 
Wis 1964) (holding such costs deductible 
or ordinary and necessary business ex- 
pense). And see Walter S. Heller, 2 TC 
371 (1943), affd sub nom Heller v. Com- 
missioner, 147 F2d 376 (CA9th Cir 1945) 
(holding dissenting stockholder’s appraisal 
Sg Coe under . predecessor to 
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See also Naylor v. Commissioner, 203 
F2d 346 (CA5th Cir 1953), in which ex- 
penses of litigation to fix the purchase 
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{Prs. 1-6] U. S: S. C. 43 


4. Since the inception of the pre- 
sent federal income-tax in 1913, capital 
expenditures have not been deductible. (ii) 
See Internal Revenue Code of 1954, 
S. 263. Such expenditures are added to the 
basis of the capital asset with respect to 
which they are incurred, and are taken 
into account for tax purposes either 
through depreciation or by reducing the 
capital gain (or increasing the loss) when 
the asset is sold. If an expense is capi- 
tal, it cannot be deducted as “ordinary 
and necessary,” either as a business ex- 
pense under S. 162 of the Code or as an 
expense of “management, conservation, or 
maintenance” under S. 212. (iii) 


5. It has long been recognized, as 
a general matter, that costs incurred in 
the acquisition or disposition of a capital 
asset are to be treated as capital expendi- 
tures. The most familiar example of such 
treatment is the capitalization of broker- 
age fees for the sale or purchase of secu- 
rities, as explicitly provided by long- 
standing Treasury regulaticn, Treas Reg 
1.263(a)-2(e), and-as approved: by this 
Court in Helvering v. Winmill, (1933) 305 
US 79 = 83 Law Ed 52 = 59 S Ct 45 and 
Spreckels v. Commissioner, (1942) 315 US 
626=86 Law Ed 1073=62 S Ct 777. The 
Court recognized that brokers’ commis- 
sions are “part of the acquisition cost of 
the securities,” (1938) 305 US 79 supra, 
at p. 84=83 Law Ed 52 at p. 55, and re- 
lied on the Treasury regulation, which 
had been approved by statutory re-2nact- 
ment, to deny deductions for such com- 
Missions even to a taxpayer for whom 
they were a regular and recurring ex- 
pense in his business of buying and sell- 
ing securities. 


6. The regulations do not specify 
other sorts of acquisition costs, but rather 
provide generally that “the cost of acqui- 
sition .... of .. property having a 





price of stock sold pursuant to an option 
to purchase it at its net asset value on a 
certain date were pele Jeductble under 
the predecessor to S. 


(ii) See S. I(B) of the Income-Tax 
Act of 1913, 38 Stat 114, 167. 


f3] Gii) The two sections are in pari 
materia with respect to the capital-ordi- 
nary distinction, differing only in that 
So 212 allows deductions for the ordinary 
and necessary expenses of non-business 
profit-making activities. See United States 
v. Gilmore, 372 US 39, 44-45, 9 Law 
Ed 2d 570, 574, 88 S Ct 623 (1963). Wal- 
ter S. Heller, n. 1, supra, may have been 
based in part on the premise that the pre- 
decessor to S. 212 permitted the deduc- 
tion of some expenses that would have 
been capitalized if incurred in the conduct 
of a trade or business. 


44 U.S.S.C.  [Prs. 6-11] 


useful life substantially beyond the tax- 
able year” is a capital expenditure. Treas 
Reg 1.263(a)-2(a). Under this general 
provision, the courts have held that legal, 
brokerage, accounting and similar costs 
incurred in the acquisition or disposition 
of such property’ are capital expenditures. 
See, e. g., Spangler v. Commissioner, 323 
Fod 913, 921 (CA 9th Cir 1963); United 
- States v. St. Joe Paper Co., 284 F2d 430, 
432 (CA 5th Cir.1960). See generally 4A 
J. Mertens, Law of Federal Income Taxa- 
tion, Ss. 25.25, 25.26, 25.40, 254.15 (1966 
ed). The-law -could hardly be otherwise, 
for such ancillary expenses incurred in 
acquiring or disposing of an asset are as 
much part of the cost of that asset as is 
the price paid for it. 


T: More difficult questions arise 
with respect to another -class of capital 
expenditures, those incurred in “defend- 
ing or perfecting title to property’. 
Treas Reg 1.263(a)-2(c). In one sense, any 
lawsuit brought against a taxpayer may 


affect his title to property — money,-or . 


other assets subject to len. (iv) The courts, 
not believing that Congress meant all liti- 
fation expenses to be capitalized; have 
created the rule that such expenses are 
capital in nature only where the tax- 
payer’s “primary purpose” -in incurring 
them is to defend or perfect title. See, 
e. g., Rassenfoss v, Commissioner, 158 
F2d 764 (CA 7th Cir 1946); Industrial Ag- 
gregate Co. v. United States, 284 F2d 639, 
645 (CA 8th Cir 1960). This test hardly 
draws a bright line, and has produced a 
melange of decisions, which, as the Tax 
a has noted, “it would be idle to sug~ 

est... can be reconciled.” Hermann r 
Puoti, 30 TC 204, 208 (1952). (v) 


-8. Taxpayers urge that this “pri 


mary purpose” test, developed in the con- _ 


text of cases involving the costs of de- 
fending property, should be. applied , to 
costs incurred in acquiring or disposing 
of property as. well, And if it is so ap- 
plied, they argue, the costs here in ques- 
tion were properly deducted, since the 
legal proceedings in which they were 
incurred did not directly. involve the 
question of title to the minority stock, 
which all agreed was to pass to taxpayers, 
but rather was 
the value of that stock.(vi) 


(iv) See Hochschild v. Commissioner, 
161 F2d 817, 820 (CA2d Cir 1947) (Frank, 
J., dissenting). 


(v) A large number of these decisions 
are collected in 4A Mertens, supra, 
Ss. 25.24, 254.16. 


_ . [6] (vi) Taxpayers argue at length 
that under Iowa law title to the stock pass- 
ed before the appraisal proceeding. The 
Court of Appeals. viewed Iowa Jaw differ- 
` ently, and it seems to us that it was cor- 
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“concerned solely with’ 


ALR. 


9. We agree with the Tax Court 
and the Court of Appeals that the “pri- 
mary purpose” test has . no application 
here. That uncertain and difficult test 
may ba the best that can be devised. to 
determine the tex treatment of costs in- 
curred in litigation that may affect a 
taxpayer’s title to property more or less 
indirecily, and that thus calls for a judg- 
ment whether the ‘taxpayer can fairly 
be saic to be “defending or perfecting 
title”. Suck uncertainty is not called .for 
in applying the regulation which makes 
the “ccst of acquisition” of a capital asset 
a capital expense. In our view applica- . 
tion of the latter regulation to litigation 
expenses involves the simpler inquiry 
whether the origin of the claim litigated 
is in the process of acquisition itself.’ 

10. A test .based upon the tax- 
payer’s “purpose” in undertaking or de« 
fending a particular piece of litigation 
would encourage resort to formalisms 
and artificial distinctions. For ` instance, 
in this case there can be no doubt. that 
legal, accounting and appraisal costs in- 
chase ci the minority stock would have 
been cepital expenditures, See Atzingen- 
Whitehouse Dairy, Ine., 36 TC 173 (1961). 
Under whatever test might be applied, 
such expenses would have clearly been 
“part of the acquisition cost” of the stock, 
Helvering v. Winmill, supra. Yet the ap- 
praisal proceeding was no more than the 
substitute which state law provided for 
the process of negotiation as a means of 
fixing the price at which the stock was 
to be purchased. Allowing deduction of 
expenses incurred in such a proceeding, 


_ merely on the popod that title was not 


directly put in question in the particular 
litigation, would be anomalous. 

11.. Further, a standard based on 
the origin of the claim litigated comports 
with this Courts most recent ruling on 
the characterization of litigation expenses 
for tax purposes. In United States v, 
Gilmore,. (1953) 372 US 39=9 Law Ed 2d 
570=83 S Ct 623, this Court held that 
the expense of defending a divorce suit 
was a non-deductible personal expense, 
even though the outcome of the divorce 
case wculd affect the taxpayer’s property 
holdings, and might affect his business 
reputation. The Court rejected a test 
which looked to the consequences of the 
litigation, and did not even consider the 
taxpayer’s motives or purposes in under- 


rect in so doing. See United States v. 


- Hilton Hotels Corpn., post, n. 2, 25 Law Ed 


2d 585, 90 S Ct—. But resolution of this 
question of state law makes no difference ` 
and is not necessary for decision of the 
case, since, as we hold in Hilton Hotels, 
the sequence in which title passes and 
price is determined is irrelevant for pur- 


- poses of the tax question involved here, 
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taking defence of the 
rather examined the origin and character 
of the claim against the taxpayer, ard 
found that the claim arose oui of.the pez-a 
sonal relationship of marriage. 

12. The standard here pronounced 
may, like any standard, present border- 


line cases, in which it is difficult to deter~ 


mine whether the origin of particular 
litigation lies in the process of acquis- 
tion.(vii) This is not such a borderlime 
case. Here state law required taxpayers 
to ‘purchase’ the stock owned by the dis- 
senters. In the absence of agreement on 
the price at which the purchase was io 
be made, litigation was required to 
the price. Where property is acquired by 
purchase, nothing is more clearly part sÍ 
the process of acquisition than the esta- 
blishment of a purchase price. (viii) Thus 
the expenses incurred in that litigation 


were properly treated as part of the cest- 


of the stock which the taxpayers acquired. 
Affirmed. 


(vii) See, e. Petschek v, Unitəd 
States, 335 F2d 13 (CA2d Cir 1964), for 
a borderline case of whether legal ex- 
penses were incurred in the disposition of 
property. - 

[9] (viti) Taxpayers argue that “pur- 
chase” analysis cannot properly be appi- 
ed to the appraisal situation, because tne 
transaction is an involuntary 
their point of view—an argument reliad 
upon by the District Court in the Smith 
Hotel Enterprises case, 
the first place, the transaction 
sense voluntary, since the majority hoki- 
ers know that under State law they wall 
have to buy out any dissenters. Mcre 
fundamentally, however, wherever a capi- 
tal asset is transferred: to a new owner in 
exchange for value either agreed upon or 
determined by law to be a fair quid pro 
quo, the payment itself is a capital ex- 
penditure, and there is no reason way 
the costs of determining the amount of 
that payment should be considered capi- 





tal in the case of the negotiated price - 


and yet considered deductible in the cese 
of the price fixed by law. See Isaac G, 
Johnson & Co. v. United States, 149 F2d 
851 (CA2d Cir 1945) (expenses. of Jitigat- 
ing amount of fair compensation in ccn~ 


demnation proceeding held capital expe e 


diture). 


‘AIR 1971 U.S.S.C. 45 (V 58 C 9)" Me 
(1971-31 Law Ed 2d 473)* . m 

No. 40. E 

National Labor Relations Board, Peti- 
tioner v. Local 825,. International Union 


* Reproduced from 1971-31 Law Ed 2d 
473 with the kind permission of the 
Publishers. 
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N. L. R B. v. Operating. Engineers 
litigation, but- 


fix 


one from - 


supra, n. 1. In 
is Ina‘: 


(1951) 341 US 675 = 


U. S. S. C. 45 
AFL-CIO, Ees~ 


- [Prs. 11-12] 
of Operating Engineers, 
pondent. - 

No. 42, 


Burns and Roe Inc. et al, Petitioner . 
v. Local 825, International Union of Ope- 


‘rating Engineers, AFL-CIO, Respondent 


Nos, 40 and 42, decided on 12-1-1971 


Trade Unions Act (1926), S. 28-3 — 
Unfair Labour practice — (American de- 


cision) — National Labour Relations Act, 


S. 8(b) (4) (B) and (D)—Neither of the two 
provisions has exclusive operation. 


The general contractor for a project 


A sub-contracted the work to B C anc D. 


All the-three employed operating engi- 
neers who were. members of union X. B 
assigned the job of operating electric wel- 


- ding machine to the members of union Z. 


X intimated A that its members would go 
on strike unless A signed a contract bind- 
ing on A and B C and D giving X juris- 
diction over all power equipment. On re- 


fusal by A members of X went on strike. 


; Held (i) the clear implication of the 
demand of X was that A would be requir- 
ed either to force a change in B’s pclicy 
or to terminate B’s contraci. This fla- 
grant secondary conduct with the most 


-serious disruptive effects was prohibited 


by S. 8(b) (4) (B). (Paras 14, 15) 


(ii) Although S. 8(b) (4) (D) also ap- 
plied to neutrals the basic purpose was 
different’ from that of S. 8(b) (4) (B) 
The practices were unfair under both sec- 


- tions. But-there was no indication that 


Congress intended either section to have 
exclusive operation: (Para 16) 
Cases Referred:. Chronological Paras 


(1969) 394 US 369 = 22 Law 2d 
344, Brotherhood of Railroad 
Trainmen v. Jacksonville Termi- 


nal Co, io 
(1969) 407 F2d 804, N. L R. B. v. 
Carpenters Dist, Council 15 


(1967) 386 US 612 = 18 Law Ed 2d 
357, National Woodworks Mfgrs. 


Assn, ` ; U6 
. (1964) 376 US 492 = u Law Ed 2d 

863, Steelworkers (Carrier Corpn.) 

v. N. L. R. B. 9, 11, 13 
{1961) 366 US 667 = 6 Law Ed 2d 


592, Electrical Workers (General 
Electric) v. N. L. R. B 9, 11, 13 
(1960) 362 US 479 = 4 Law Ed 2d 
_ 896, Communications Workers v, 
N. L. R. B.. BY 
95 Law Ed - 
1284, Labour Board v. Denver 
Building and Construction 


+ Reference is given to a parallel Indian 
provision for the convenience of Indian 
ese 3 . 


46 U.S.S.C.  [Prs. 1-5] 


(1951) 341 US 694 = 95 Law Ed 
1299, Electrical Workers v. Labor 
Board ; 20 


gon 312 US 426 = 85 Law Ed 
930, N. L. B. B. v. Express Pub- 
lishing Co. ; 17 
Marshall, J., Burger, C. J., Black, 
Harlan, Brennan, White, Blackmun, JJ. 


Douglas J. filed a dissenting opinion, in 
which Stewart J. joined. 

Mr. JUSTICE MARSHALL delivered 
the opinion of the Court. 

2. In this case we are asked to 
determine whether strikes by Operating 
Fngineers at the site of the construction 
of a nuclear power generator plant at 
Oyster Creek, New Jersey, violated S. 8 
(b) (4) (B}@ of the National Labor Rela- 
tions Act. Although the National Labor 
Relations Board found the strikes to be 
in violation of' this. section, the Court of 
Appeals refused to enforce the Board’s 
order.(ii) We believe the Court of Ap- 
peals construed the Act too narrowly. 
Accordingly, we reverse and remand the 
case for consideration of the propriety of 
the Board’s order. 


3. The. general contractor for the 
project, Burns and Roe, Inc., sub-contract- 
ed all of the construction work to three 
companies—White Construction Company, 


(i) “Sec. 8(b) It shall be unfair labor 
practice for a' labor ROR AAN or its 
agents— 

*(4) @ to engage in, or to ‘inducé or 
encourage any individual employed by 
any person. engaged in commerce or in ari 
industry affecting commerce to engage 
im, a strike or a refusal in the course of 
his employment to use, manufacture, pro- 
cess, transport, or otherwise, handle or 
work on any goods, articles, materials, or 
commodities. or to perform any services; 
or (ii) to threaten, coerce, or restrain any 
person engaged in commerce or in’ an 
industry affecting: commerce, where. in 
either case an object thereof is— 

“(B) forcing or requiring any person 
to cease using, selling, handling, trans- 
porting, or otherwise dealing in the pro- 
ducts of any other producers, processor, 
or manufacturer, or tc cease doing busi- 
ness with any other person, or forcing or 
requiring any other employer to recog- 
nize or bargain with a labor. organization 
as the representative of his employees 
unless such labor organization has been 
certified as the representative of such 
employees under the provisions of Section 
9: Provided, That nothing. contained in 
this clause (B) shall be construed to make 
unlawful, where not otherwise unlawful, 
any primary strike or primary picketing 
a...” 29 U.S.C. S. 158(b} (4) (B). 

(ii) NLRB v. Local No. 825, Inter- 
pational Union of Operating Engineers, 
410 F2d 5 (CA3 1969). 
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Chicago Bridge and Iron Company, and 
Poirier and McClane Corporation. ` 
three employed operating engineers who 
were members of Local 825, International 
Union of Operating Engineers. But White, 
unlike .Chicago Bridge and Poirier, did . 
not have a collective-bargaining agree- 
ment with Local 825. 


4, In the latter part of September 
1965, White installed an electric welding 
machine and assigned the job of pushing 
the buttons that operated the machine to 
members of the Iron Workers’ Union, who 
were to perform fhe actual welding. 
Upon learning of this work assignment, 
Local 825’s job steward and its lead engi- 
neer threatened White with a strike if 
operating engineers were not given the 
work. White, however, refused to meet 
the demand. On September 29, 1965, the 
job steward and lead engineer met with 
the construction. manager for Burns, the 
general contractor. They informed him 
that the members ‘of Local 825 working 
at the jobsite had voted to strike unless 
Burns signed a contract, which would be 
binding (iii) on all three sub-contractors as 
well as Burns, giving Local 825 jurisdic- 


. tion over all power ‘equipment, including 


electric welding- machines, operated on 
the jobsite.. On October 1, after White 
and Burns refused to accede to the de- 
mands, the operating engineers -employed 
by Chicago Bridge and Poirier as well as 
those employed by White walked off the 
job. They stayed out from 8:00 a.m. to 
1:00 p.m., returning to work when nego- 
tiations over their demands started. 


5. On October 6, Burns submitted 
the work assignment dispute to the Na- 
tional Joint Board for the Settlement of 
Jurisdictional Disputes for the Construc- 
tion Industry.fiv) The same day, Local 
825 threatened Burns and all thé sub- 
contractors with another work stoppage 


Gii) The. proposed contract provided 
in part: 

“This Agreement shall bind all sub- 
contractors while working for an Employ- 
er who is a party to this Agreement. Any 
Employer who sublets any of his work 
must sublet the same subject to all the 
terms and conditions of this Agreement. 


“The Employer agrees that he will 
not sub-contract any of his work, which 
is covered by the terms of this Collective 
Bargaining Agreement, .to any sub-con- 
tractor, unless said sub-contrector agrees 
in writing to perform said work subject 
to all terms and conditions of this Agree- 
ment between the Employer and the 
Union, including an agreement to submit 
work ‘jurisdictional disputes for determi- 
nation as provided below.” 

(iv) A private organization establish- 
ed by construction industry labor unions 
to arbitrate jurisdictional disputes. 
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unless the contracts were signed and the 
work transferred to the cperating engi- 
neers. The employers again refused, ard 
the operating engineers walked off the 
project. This strike lasted from October 
7 to October 11. 


6. On October 20, the Joint Board 
notified the parties that there was no 
reason to change the assignment of the 
disputed work. Local 825 did not accest 
this resotution; and when the welding 
machine was started on November 4, the 
operating engineers surrounded the ma- 
chine and physically prevented its opera- 
tion. On November 8, the NLRB R=- 
gional Director obtained from the United 
States District Court a temporary injure- 
tion under S. 100) (v) of the Act restrain- 
ing the union from coercing a cessation 
of business on the project or to compel 
White to change the work assignment.(ri) 


7. An unfair labor practice pr- 
ceeding against Local 825 subsequently 
ensued. The Board found that the union 
had violated S. 8 (b) (4) (Divi) of the 
Act by inducing employees of White, 


(v) 29 U.S.C. S. 1601). 

(vi) The Operating Engineer’s aci- 
vity did not stop with the issuance of the 
injunction. White’s engineers struck 
again on November 17, this time ostea- 
sibly over a dispute concerning the num- 
ber of employees assigned to operate a 
recently installed electrical pump. Local 
825 representatives in a discussion with 
White said, however, thet this walkout 
“was more or less because of the electric 
welding machine being in operation.” Tne 
strike lasted until December 21. Of course 
the activity like that on November 4 cid 
not involve S. 8 (b) (4) (B) violations 
since oniy the engineers working for 
White were involved. 

(vii) “Sec. 8(b) It shall be an unfeir 
labor practice for a labor organization or 
its agents— 

"(4) (i) to engage in, or to induce or 
encourage any individual employed >y 
any person engaged in commerce or in 
an industry affecting commerce to engaze 
in, a strike or a refusal in the course 
of his employment to use, manufacture, 
process, transport, or otherwise handle or 
work on any goods, articles, materials, or 
commodities or to perform any services; 
or (ii) to threaten, coerce, or restrain any 
person engaged in commerce or in an 
industry affecting commerce, where in 
either case an object thereof is— 

(D) forcing or requiring any em- 
ployer to assign particular work to em- 
ployees in a particular labor organization 
or in a particular trade, craft or cless 
rather than to employees in another 
labor organization or in another trade, 
craft or class, unless such employer iy 
failing to conform to an order or certici- 
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Chicago Bridge, and Poirier to strike to 
force White to take the disputed work 
away from the Ironworkers and assign 
it to the Operating Engineers. The Court 
of Appeals’ approval of this finding is 
not questioned here. But the Board’s 
finding that Local 825’s encouragement of 
the Chicago Bridge and Poirier employees 
to strike and the union’s coercion of 
Burns violated S. 8(b) (4) (B) of the Act 
was not approved by the Court of Appeals 
and is in issue here. 


8. Congressional concern over the 
involvement of third parties in labor dis- 
putes not their own prompted S. 8(b) (4) 
(B). This concern was focused on “se- 
condary boycotts,” (viii) which ‘was con- 
ceived of as pressure brought to bear not 
“upon the employer who is a party [to 
a dispute], but upon some third party 
who has no concern in it’ (ix) with the ob- 
jective of forcing the third party to 
bring pressure on the -employer to agree 
to the union’s demands. (x) 


9. Section 8(b) (4) (B) is, however, 
the product of legislative compromise and 
also reflects a concern with protecting 
labor organizations’ right to exert legiti- 
mate pressure aimed at the employer 
with whom there is a primary dispute. (xi) 

is primary activity is prctected even 
though it may seriously affect neutral 
third parties. Steelworkers (Carrier 
Corpn.) v. NLRB, (1964) 376 US 492, 502; 
Electrical Workers (General Electric) v. 
NLRB, (1961) 366 US 667, 673. 


cation of the Board determining the bar- 
gaining e for əmployees per- 
forming such work . ” 29 U.S.C. S5. 158 
(b) (4) D). 

(viii) See Brotherhood of Railroad 
Trainmen v. Jacksonville Terminal Co., 
394 US 369, 386-390 (1369); National 
Woodwork Mfgrs. Assn. v. NLRB, 386 US 
612, 624 (1967). 

ix) Electrical Workers, Local 501 v. 
NLRB, 181 F2d 34, 37 (CA2 1950), aff'd, 
341 US 694. 

(x) The House Conference Report 
explained this idea: 

“Thus it was made en unfair labor 
practice for a union to engage in a strike 
against employer A for the purpose of 
forcing that employer to cease doing busi- 
ness with employer B. Similarly it 
would not be lawful for a union to boy- 
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. cott employer A because employer A uses 


or otherwise deals in the goods of, or does ` 
business with employer B.” H. R. Rep. 
No. 510, 80th Cong., ist Sess., at 43 (1947). 


(xi) The section contains a specific 
proviso, which was added in the 1959 
amendment to the Act, that protects a 
“primary strike or primary picketing” 
that is “not otherwise unlawful.” See 
n. 1, supra. ; 
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10. Thus there are two threads to 

8 (b) (4) (B) that require disputed con- 
diet to be classified as either “primary” 
or “secondary”. And the tapestry that 
has been woven in classifying such con- 
duct is among'the labor law’s most intri- 
cate. See Brotherhood of Railroad Train- 
men v. Jacksonville Terminal Co., (1969) 
394 US 369. But here the normally diff- 
cult task of classifying union conduct is 
easy. As the Court of Appeals said, the 
“record amply justifies -the conclusion 
that [Burns and the neutral sub-contrac- 
. tors] were subjected to coercion in the 
form of threats or walkouts, or both.” 
410 F2d at 9. And as the Board said, 


© $¢ is clear- that this coercion was design- 


ed “to achieve the assignment of [the] 
disputed work” to operating engineers. 
162. N. L. R. B., at 1621. 


11. Local 825’s coercive activity 
was aimed directly at Burns and the sub- 
contractors that were not involved in the 
dispute. The union engaged in a strike 
against these neutral employers for the 
specific, overt purpose of forcing them 
to put pressure on White to assign the 
job of operating the welding machine to 
operating engineers. Local 825 was: not 
attempting to apply the full force of pri- 
mary action by directing its efforts at all 
phases of Burns’ normal operation as was 


the case in (1964) 376 US 492 and (1961). 


366 US 677. It was instead using a sort 
of pressure that was unmistakably and 
flagrantly secondary. Labor Board v. 
Denver Building & Construction Trade 
Council, (1951). 341 US 675. 


12. The more difficult task is 
determine whether one of Local 825’s ka 
fectives was to force Burns and the other 
neutrals to “cease doing business” with 
White as S. 8(b) (4) (B) requires. The 
Court of Appeals concluded that the 
union’s objectivé was to force Burns “to 
use its influence with the sub-contractor 
to change the sub-contractor’s conduct, 
not to terminate their relationship” and 
that this was not enough. That court 
read the statute as requiring that the 
union demand ‘nothing short of a com- 
plete termination of the business rela- 
tionship betweén the neutral and the pri- 
mary employer. Such a reading is. too 
narrow. 


13. Some disruption of bukne 
relationships is the necessary consequence 
of the purest form of primary activity. 
These foreseeable disruptions are, how- 
ever, clearly protected. Steelworkers 
(Carrier), (1964) 376 US at 492; Electri- 
cal Workers (General Electric), (1951) 
866 US 667 at p. 682. Likewise, second- 
ary activity could have such a limited 
goal and the foreseeable result of the 
conduct could be, while disruptive, so 
slight that the tcease doing business” re- 
quirement is not met. 


N. L. R. B. v, Operating Engineers. 


. conduct that would bring all 
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14, Local 825’s goal was not so 
limited nor were the foreseeable conse- 
quences of its secondary pressure slight. 
The operating engineers sought to force 
Burns to bind ‘all the sub-contractors on 
the project to a particular form of job 
assignments. The clear implication of 
the demands was that Burns would be 
required either to force a change in 
White’s policy or to terminate White’s 
contract. The strikes shut down the 
whole project. If Burns was unable to 
obtain White’s consent, Local 825 was 
apparently willing to continúe disruptive 
the em- 
ployers to their knees. 


15. Certainly, the union would 
have preferred to have the employers 
capitulate to its demands; it wanted to 
take the job of operating the welding 
machines away from the Ironworkers. 
It was willing, however, to try to obtain 
this capitulation by forcing neutrals to 
compel White to meet union demands. 
To hold that this flagrant secondary con- 
duct with these most serious disruptive 
effects was not prohibited by S. 8(b) (4) 


. (B) would be largely to ignore the origi- 


nal congressional concern. NLRB v. 
Carpenters Dist. Council, 407 F2d 804, , 
806 (CA5 1969). 


16. In addition to its argument 
that S. 8(b) (4) (B) does not. cover its 
conduct, Local 825 argues that S. 8(b) (4) 
(D) provides the exclusive remedy. Clear- 
ly, S. 8(b}) (4) (D) is, as the Board and 
Court of Appeals held, applicable. But 
that section is aimed at protecting “the 
employer trapped between the..... 
claims” of rival unions. National Wood- 
work Mfgrs. Assn., (1967) 386 US 612 at 
625. Although S. 8(b) (4) (D) also ap- 
plies to neutrals, the basic purpose is dif- 
ferent from that of S. 8(b) (4) (B). The 
practices here were unfair under ` both 
sections and there is no indication that 
Congress intended either section to have 
exclusive application. 


17. Since the Court of. Appeals 
did not believe that S. 8(b) (4) (B) was 
applicable, it did not consider the pro- 
priety of the portion of Board’s order 
relating to that section. But the order 
was not narrowly confined to the conduct 
involved here; so we. must remand this 
case for the Court of Appeals to consider 
whether the order is necessary to further 
the goals of the Act. See Communica- 
tions Workers v. NLRB, (1960) 362 US 
479: NLRB v. Express Publishing Co., 
(1941) 312 US 426. 


' Mr. JUSTICE DOUGLAS, with whom 
Mr. JUSTICE STEWART concurs, dis- 


~ senting. 


_ 18 If we take the words of the 
Act, rather than what the courts have 
interpolated, and lay them alongside the 
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facts of the case, I do not see how we 
can fairly say that Local 825 engaged :n 
an “unfair labor practice”? within ae 
meaning of S. 8(b) (4) (B). Local 825 
did use coercion to get jobs from J 
for its workers, The Board termed it 
“causing a disruption of the business rela- 
tionship among’ the various employees at 
the jobsite,” which it held was within the 
ban of S. 8(b) (4) (B) since Local 82&’s 
aim, though not “a total cancellation of a 
business relationship” with White, consti- 
tuted a “cease doing business” purpose. 
The Board said: “...an object of the 
Respondent was to force Burns to cease 
doing business with White, and to forze 
Chicago Bridge and Poirier to cease do- 
ing business with Burns in order to con- 
pel ee to cease doing business — with 
te Yet as the Trial Traminer 
found “. . . . Respondent never indicatad 
it wanted White off the job—it wanted 
to harass White to gain compliance wh 
its requests, Nor was any demand made 
upon Burns to cease doing business with 
White... .. Respondent wanted 
was the work, nof a substitution of con- 
tractors nor a termination of contractual 
relationships between the contractors.” 
20. Our question turns not on he 
findings of fact but on the question of 
Jaw which emerges, whether what was 
. done had as its purpose to induce the 
general contractor and sub-contractor to 
“cease doing business” with White. 


We held in (1951) 341 US 675 at p. 
688, that an effort “to force” a sub-ccn- 
tractor in the position of White “off the 
job” satisfied the “cease doing business” 
test though that purpose was not the ex- 
clusive one. A strike to achieve that 
end, we held in Electrical (Workers v. 
Labor Board, (1951) 341 US 694 at p. 730, 
also brought the coercive means withi 
the same ban. And in (1964) 376 US 492 
at p. 496, we held that a union on strike 
against its employer, Carrier, violated the 

“cease doing business” ban, when it 
picketed at an entrance used. exclusively 
by railroad personnel “to induce the reil- 
road to cease providing freight service to 
Carrier for the duration of the strike.” 

21. The case here is plainly diffe- 
rent, The aim was not to freeze out 
White or to close him down for an hcur 
or for the duration. It was merely to 
get the work, whose assignment he con~ 
trolled, for members of Local 825. -The 


case is therefore the- classical jurisdic-. 


tional conflict covered by S. 8(b) (4) iD) 
which makes “forcing or. requiring eny 
employer to assign particular work to en- 
ployees in a particular labor organiza- 
tion” an unfair labor practice, 

22. The Board properly issuec a 
cease-and-desist order concerning w 
jurisdictional dispute condemned by S. 
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(b) (4) (D). The fact that (D) may be 
Involved does not necessarily mean that 
(B) may not also be involved, as the ve 
are not “mutually exclusive.” Local 5, 
United Assoc. of ineen. 137 N. L. 
R. B. 828, 832* But where the facts 
show only the Terai dispute con- 
demned by S, 8 (b) (4 (D) and no plan 
to close down White either permanently 
or for a day or even an hour, we shculd 
not only hold that S. 8(b) (4 (B) is not 
satisfied. We should also hold that (D) 
cannot do service for (B) where there is 
no element of “ceasing” to do business 


present, 


Reversed and Remanded, 


* And see Local 5, Plumbing & Pipe 
Fitting Industry, 145 N. L. R. B. 1580; 
ea Local 11102, 162 N. L. R. B. 
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_Calvin Turner et al, Appellants v, 
W. W. Fouche et al., Respondent, 

(No. 23) Decided on 19-1-1970. 

F (A) Constitution of India, 'Art. 14 — 
Equal protection of Jaw — Case from 
America — Education Board requiring 
members to be freeholders — Equal pro- 
tection clause is violated. (Costitution of 
‘America, Fourteeth Amendment). 

The requirements of a State Statute 
that members of county boards of educa- 
tion be freeholders, violates the equal 
protection clause of the Constitution, as 
measured by the traditional test of whe- 
ther the challenged classification rests on 
grounds wholly irrelevant to the achiave- 
ment of a valid State objective. 

: (Para 23) 

(B) Constitution of India, Art. 16 — 
Right to hold office — Case from America 
— Person cannot be denied privilege of 
holding public office, which is extended 
to others on basis of distinctions violeting 
Constitutional guarantees. (Para 24) 
Cases Referred: Chronological Faras 
(1969) 24 Law Ed 2d 549, Carter v. 

Jury Comm’n of Greene County ið 
1, 
i) 395 US 70L = 23 Law Ed 2d 
= 89 S Ct 1897, Cipriano v. 

Giy of Houma 23 

(1969) 395 US 621 = 23 Law Ed 2d 
583 = 89 S Ct 1886, Kramer v, 
Union Free School District 23 


*Reproduced from 1969-24 Law Ed 2d 
567 with the kind permission of the 
Publishers, 


+ Reference is given to a parallel Indian 
provision for the convenience of Indian 
Lawyers, 


FN/FN/C487/70/RGD/M 
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(1968) 398 US 1078 = 21 Law Ed 
2d 770 = 89 S Ct 863, Turner v. 
Fouche 


Michael Meltsner, for Appellants; 
Alfred L. Evans, Jr., for Respondent. 


SUMMARY 
A class action by a Negro school- 


child and her father against members of- 


the board of education of Taliaferro 
County, Georgia, the jury commissioners, 
and certain grand jurors, was instituted 
in the United States District Court for 
the Southern District -of Georgia, chal- 
lenging the constitutionality, on the 
ground of racial discrimination, of Geor- 
pia’s constitutional and statutory proce- 
dure whereby the county board of edu- 
cation, consisting of five freeholders, was 
selected by the grand jury, which, in turn, 


was drawn from a jury list compiled by 


the county jury commission. Under 
Georgia law, the State Superior Court 
Judge of the county appointed the jury 
commissioners and was authorized to ex- 
clude anyone he deemed not “discreet,” 
and the jury commissioners were autho- 
rized to eliminate from grand jury ser- 
vice anyone they found not “upright” 
and “intelligent.” The relief sought by 
the plaintiffs included an injunction 
against enforcement of the provisions by 
which the board of education and grand 
jury were selected, and. a declaration 
that such provisions were void on their 
face and as applied. After an evidentiary 
hearing which showed underrepresenta- 
tion of Negroes on the. grand jury list, 
the three-judge District Court adiourned 
for one month to enable the defendants 
to correct the situation, and a new list 
was prepared and a Negro was selected 
to fill a vacancy on the board of educa- 
tion. Thereafter, the District Court de- 
clined to hold the Georgia laws invalid 
on their face, found that Negroes had 
been systematically excluded from grand 
juries through token inclusion, but con- 
eluded that the new grand jury list was 
not unconstitutional (290 F Supp 648). 


On direct appeal by the plaintiffs, 
the Supreme Court of the United States 
vacated the District Court’s judgment, 
and remanded the cause. In an opinion 
by Stewart, J., expressing the unanimous 
view of the court, it was held that (1) the 
provisions of Georgia law conferring dis- 
cretion on county officials in the selection 
of jury commissioners and prospective 
grand jurors were not unconstitutional 
on their face as providing the officials an 
opportunity to discriminate on the basis 
of race, the procedure not being in- 
herently unfair or necessarily incapable 
of administration without regard to race, 
` and the challenged provisions not refer- 
ring to race, (2) the District Court had 
‘erred in upholding the new grand jury. 
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‘of the state superior 
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list since the jury officials had failed to 
overcome the prima facie case of discri- 
mination established by evidence showing 
that Negroes comprised only 37 per cent. 
of the 304-member list, whereas about 60 
per cent. of the county population was 
Negro, that of 178 persons disqualified by 
the jury commissioners for lack of “in-' 
telligence” or “uprightness”, 171 were 
Negro, and that 225 persons who were 
unknown to the commissioners and who 
constituted about 9 per cent. of the popu- 
lation of the county were eliminated 
from consideration because of lack of in- 
formation, and (3) the requirement under 
Georgia law that members of county 
boards of education be freeholders violat- 
ed the equal protection clause of the 
Fourteenth Amendment, there being no 
showing of any rational state interest 
underlying the freeholder requirement, 


OPINION OF THE COURT 


Mr, JUSTICE STEWART delivered 
the opinion of the Court, 


L This case, a companion to Car- 
ter v. J Comm’n of Greene County, 


ury 
- (1969) 24 L Ed 2d 549, involves a chal- 


lenge to the constitutionality of the sys- 
tem used in many counties of Georgia to 
select juries and school . boards. The 
basic statutory scheme at issue is this, 
The county board of education consists of 
five freeholders.{i) It is selected by the. 
grand jury.(ii) which in turn is drawn 
from a jury list selected by the six-mem- 
ber county jury commission (iii). The _ 
commissioners are appointed by the judge 
court for the cir- 
cuit in which the county is located. (iv) ` 


2. Some 2,500 to 3.000 people live 
fn Taliaferro County, Georgia, of whom 
about 60% are Negroes.(v) The county 


©) Ga Const, Art. VIII, S&S. V, P. I, 
Ga Code Ann S5., 2-6801 beth. At the 
oral argument we were advised that 
under Georgia law a “freeholder” is any. 
person who owns real estate. 

(ii) Ga Const, Art. VII, S., V, P. T; 
Ga Code Ann S, 2-6801 (1948). See also 
Ga Code Ann S. 32-902 (1969). 

(iii) Ga Code Ann Ss, 59-101, 106 
(1965 and Supp 1968). 

(iv) Ga Code Ann Ss. 59-101 (1965). 
Prior to 1966 the superior court judges 
were elected by all the voters in the 
State, but now they are elected by the 
voters of the circuits over ‘which they 
have Tiei: See Ga, Const, Art, 


VI, S. IJI, I, Ga Code Ann S. 2-3802 
{Supp i Stokes v. Fortson, 234 F 
Supp 575. ‘ 


(v) In its brief Georgia Informs us’ 
that its Department of Public Health esti- 
mates that Taliaferro County now has 
about 1,500 Negra and 1,000 white citis 
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school system consists of a grammar 
school and a high school, and all the sta- 
dents at both schools are Negores, every 
white pupil having transferred 
where.(vi) Sandra and Calvin Turner, a 
Negro school child and her father wno 
reside in that county, brought this cless 
action against the members of the county 
board of education, the jury commissicn- 
ers, and three named white grand 
furors.{vii) Their complaint alleged that 
the board of education consisted entirely 
of white people; that it had been selectad 
by a predominantly white grand jury, 
which in turn had been selected by the 
jury commissioners, all of whom were 
white people The complaint charged 
that the board of education had deprived 
the Negro school children of text-books, 
facilities, and other advantages; also that 
the Turners and other Negro citizens bad 
sought unsuccessfully to communicate 
ae dissatisfaction to the board of ecu- 
cation. 


zens. According to the 1960 federal cen- 
sus, the county had a population of 3,370, 
of whom 2,096 were Negroes and 1,273 
white people. U. S. Dept. of Commerze, 
Bureau of the Census, 1960 Census of Fo- 
pulation, Vol. I, pt. 12, p. 12-83. 


(vi) This state of affairs has arisen 
following litigation attacking the county’s 
former dual school system. Prior to the 
fall of 1965 Taliaferro County had used 
one school building for Negroes and fhe 
other for whites. In that year, after 87 


-Negro pupils sought transfers to a deseg-` 


regated school, the superintendent, know- 
ing the white school would be closed, 
arranged for the transfer of the white 
pupils, at public expense, to public schools 
in adjoining counties. A three-judge Dis- 
trict Court declared the arrangement il- 
Tegal, placed the Taliaferro County schnol 
system in receivership under the State’s 
superintendent of schools, and instructed 
him to prepare a plan that would allow 
those Negroes who wanted fo transfer to 
a desegregated school the opportunity to 
do so. Turner v. Goolsby, 255 F Supp 
724. Tt is undisputed that some white 
pupils now attend a private institution 
in the county.. In addition, the appellants 
suggest that white children continue to 
attend publie schools in neighbouring 
counties. Efforts to combine districts to 
avoid an all-Negro school system in Tafa- 
ferro County have proved unsuccessful 


[1] (vii) The District Court struck 
the grand jurors as parties defendant jor 
failure of the appellants to state as 
against them a claim upon which reef 
could be granted. The appellanis did not 
appeal from that portion of the judgment 
below, and the motion of the appellee 
grand jurors to dismiss the appeal as to 
them is granted. 
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3. According to the appellants, 
the members of the county grand jury, 
on which white people were perennially 
overrepresented and Negroes underrepre- 
sented, chose only white people as mem- 
bers of the board of education pursuant 
to the Georgia constitutional and statu- 
tory provisions governing the school- 
board selection. The complaint attacked 
those provisions as accounting for both 
the exclusion of Negroes and non-free- 
holders from the board of education, 
and for the merely token inclusion of 
Negroes on the grand juries. The appel- 
lants sought (1) an injunction prohibiting 
enforcement of the Georgia constitutional 
and statutory provisions by which the 
board of education and grand jury were 
selected; (2) a declaration that the provi- 


_ Sions were void on their face and as ap- 


plied: (3) a further declaration that the 
various positions on the board of educa- 
tion, grand jury, and jury commission 
were vacant; (4) the appointment of a 
receiver for the school system and a spe- 
cial master for the selection of the nrang 
jurors; and (5) $500,000 in ancillary dam- 
ages. 


4 A three-judge District Court 
was convened pursuant to 28 USC Ss. 
2281 and ,2284, and conducted extensive 
evidentiary hearings. The evidence show- 
ed that whenever a jury commissioner 
thought a voter from his area of the 
county qualified as a potentially good 
juror, he offered the name for considera- 
tion to his fellow commissioners; if 
agreed, the name went on the master jury 

No name of a. county resident was 
placed on the list unless he was personal- 
ly known to at least one of the jury com- 
missioners. The commissioners looked 
for “people that we felt would be capa- 
ble of interpreting proceedings of court 
and . . | renderfing] a just verdict... .” 
The state superior court judge had in- 
structed them to put Negroes on the list. 
Following the compilation of the list, the 
commissioners “picked the ones we 
thought were the very best people in the 
county” and put them on the grand-jury 
list. The superior court judge then drew 
the names of the grand jurors at random 
in open court. Only he could excuse 
from grand-jury service those whose 
names he drew; and he denied that Neg- 
roes were ever excused out of turn, or 
on account of their race. 


5. Af its first hearing, held in Jan- 
uary 1968, the District Court voiced 
its concern that only 11 Negroes had 
found their way fo the 130-member 
grand-~fury list. The court adjourned for 
one month to enable the defendants to 
remedy the situation. It noted that two 
vacancies had opened up on the board of 
education and that, although the board 
had held an interim election, the srand 
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jury had not yet confirmed the new 
members. The court suggested that 
“[i]f those two men would willingly stand 
_aside the other members might select two 
outstanding Negro citizens... to go on 
the Board.” The court also advised coun~ 
sel for the defendanis to explain the law 
of jury discrimination to his clients, and 
expressed. the hope that the jury com- 
missioners would be “generous” in their. 
recomposition of the panel 


6. At the adjourned hearing in 
February, it appeared that three days 
after the t hearing the State superior 
court judge had discharged the county. 
grand jury and directed the jury com- 
missioners to recompose the jury list. 
Working from the voter registration list 
at the last general election,(viii) the com- 
missioners had prepared a new grand- 
jury list containing the names of 44 Ne- 
groes and 77 white people. From this 
list the superior court judge drew the 
names that led to the impaneling of a 
new grand jury of 23 members, of whom 
only six were Negroes, Meanwhile the 
board of education had elected a Negro 
and a white man to fill the two vacancies, 
and the new grand jury had confirmed 
the new members in their offices. 

7. Following these developments, 
the District Court declined to invalidate 
on their face either the various provi- 

- sions governing the school-board and 
grand-jury. selections, or the freeholder 
requirement for school-board member- 
ship. It found that at the -commence- 
ment of suit Negroes had -been systemati- 
cally excluded from the grand juries 
through token inclusion, buf it concluded 
that the new grand-jury list, drawn fol- 
lowing the January hearing, was not un- 
constitutional, Turner vV. Fouche, 290 
F Supp 648. (ix) 3 


8. Subsequently the District Court 
entered a final judgment permanently, 
enjoining the defendant . jury commis- 
sioners and their successors from syste- 
matically excluding Negroes from the 
Taliaferro County frand-jury system. 
The appellants, complaining of the. court's 
failure to hold the challenged provisions 


(viii) Georgia has used the voter 
registration lists rather than the books of 
the tax receiver since our decision in 
Whitus v. Georgia, 385 US 545, a7 Law. 


Ed 2d 599, 87 S Ct 643. 


(ix) The Distric? Court found that 
the appellants’ claim that the board of 
education had deprived the Negro school 
children of text-books, facilities, and 
other advantages failed for want of proof. 
The court also declined to reach the 
appellants’ claim for ancillary damages, 
leaving this question to single-judge in« 
quiry. No issue concerning these rulings 
fg presented on the appeal, 
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of Georgia law invalid on their face and 

as applied, took a direct appeal to. this 

Court pursuant fo 28 USC S. 1253, and 

we noted probable jurisdiction, (1968) 393 

i oa =21 Law Ed 2d 770=89 S Ct 
x 


(x) We reject the appellees’ sugges- 
tion that we lack jurisdiction to entertain 
an appeal from the District Court on the - 
theory that a court of three judges was 
not required under 28 USC S. 2281 ba- 
cause the appellants sought to enjoin 
only the acts of county officials. The jury - 
commissioners and members of the board 
of education were “functioning pursuant . 
to a Statewide policy and performing a 
State function,” Moody v. Flowers, 387 
US 97, 102, 18 Law Ed 2d 643, 647, 87 S 


Ct 1544; cf Spielman. Motor Sales Co. 


v. Dodge, 295 US 89, 92-95, 79 Law Ed 
1322, 11324, 1325, 55 S Ct 678; and see Dusch 
v. Davis, 387 US 112, 114, 18 Law Ed 2d 


656, 658, 87 S Ct 1554; Sailors v. Bd. of .- 


Educ, 387 US 105, 107, 18 Law Ed 2d 
The appellants 
cannot be denied a three-judge court be- 
Tow and direct review here simply be- 
cause Georgia chooses to denominate as 
“Jocal” or “county” the officials to whom 
it has entrusted the administration of the 
challenged constitutional and statutory. 
provisions. Rorick v. Bd. of Comm’rs, 
307 US 208, 212, 83 Law Ed 1242, 11244, 59 . 
S Ct 808 cf. cf, City of Cleveland v. United 
States, 323 US 329, 332, 89 Law Ed 274, 
278, 65 S Ct 280. 


Under Georgia law Taliaferro County,- 
may replace the constitutional and statu- 
tory arrangement by which the grand 
jury elects the board of education with 
the direct election of the board by the 


- qualified -voters of the county- upon the 


enactment of a local or special law by, 
the legislature and its approval in a refe- 
rendum by a majority of the qualities 
voters. Ga Const, Art. VIL. S. V, P, 
Ga Code Ann S. 2-6802 (Supp 1968). Bui 
Georgia does not suggest that’ so many; 
counties have taken advantage of this 
provision that the present selection of 
the board by the grand fury. in effect 
amounts to a local option. 


The appellees also propose a dis 


tinction between attacks on statutes and 


attacks upon the results of their adminis- 
tration, and urge that the appéllants™ 
case comes within the latter category. 
But this argument overlooks the line, de~ 
lineated by our past decisions, that falls 
between - a petition for injunction. on the 
ground of the unconstitutionality of a 
statute, either on its face or as applied, 
which requires a three-judge court, and 
a petition seeking an injunction on the 
ground of the unconstitutionality of the 
result obtained by the use of a statute 
not attacked as unconstitutional, Louisi- 


r 


United States v. 
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9. The appellants urge that fhe 
constitutional and statutory scheme by 
which the Taliaferro County. grand jcry 
selects the board of education is unccn- 
stitutional on its face. They point to 
the discretion of the State superior conrf 
fudge to exclude anyone he deems mot 
“discreet” from appointment to the jury. 
commission, (xi) and of the jury commis: 
sioners to eliminate from grand-jury ser- 
vice anyone they find not “upright”. and 
tintelligent.” (xii). These provisions, the 


-ana v. United States, 380 US 145, 150 and 


n. 9, 13 Law Ed 2d 709, 712, 713, 85 S Ct 
817; Query v. United States, 316 US 436, 
489, 86 Law Ed 1616, 1619, 62 S Ct 1122; 
Ex parte Bransford, 310 US 354, 361, 84 
Law Ed 1249, 1253, 60 S Ct 947; Stratton 
v. St. Louis S. W. "Ry. 282 US 10, 15, 75 
Law Ed. 135, 138, 51 S Ct 8 Ex pazte 
Hobbs, 280 ÙS 168, 172, 74 Law Ed 353, 
355, 50 S Ct 83. 


Similarly, we reject the appellees’ 
contention, ancillary to their basic at- 
tack on our jurisdiction, that the three- 
judge court was improperly convened be~ 
cause of the insubstantiality of the aprel- 
lants’ challenge to the Georgia laws. 
Swift & Co. v. Wickham, 382 US 111, 115, 
15 Law. Ed 2d 194, 198, 86 S Ct 258; Ide- 
wild Bon Voyage Liquor _Corp. v. Ep- 
stein, 370 US 713, 715, 8 Law Ed 2d 734, 
796, 82 S Ct 1294 (per curiam); California 
Water Service Co. v City of Redding, 


304 US 252, 255, 82 Law Ed 1323, 125, 


58 S Ct 865 (per curiam); Ex parte Poze- 
sky, 290 US 30, 32, 78 Law Ed 152, 153, 
54 S Ct 3 (per curiam). Further, the Täs- 
trict Court properly entertained -he 
question whether the constitutional - md 
statutory complex, even if not invelid 
on Hs face, was unconstitutionally admin-~ 
istered, Without regard to whether that 
issue was one by. itself warranting a 
three-judge court, see Ex parte Brans- 
ford, supra; Currie, The Three-Judge Lis- 
trict Court in Constitutional Litigation, 
32 U Chi L Rev 1, 37-50, it related to che 
appellants’ claim that ‘Georgia's schcol- 
board selection procedure ‘was unlawful 
on its face, Flast v. Cohen, 392 US- 33, 
90-91, 20 Law Ed 2d 947, 955, 956, 88 


S Ct 1942; Zemel v. Rusk, 381 US 1, £-6, . 


14 Law Ed 2d 179, 183, 184, 85 S Ct AFT; 
Georgia Pub. Serv. 
Comm’n; 371 US 285, 287-288, 9 Law Ed 
2d 317, 320, 83 S Ct 397; Paul vV. Unid 
States, 371 US 245, 249-250, 9 Law Ed 24 
992, 296, 88 S Ct ‘426; Florida Lime & 
Avocado Growers, Inc. v. ‘Jacobsen, 362 
US 73, 75-85, 4 Law Ed 2d 568, 570-F76, 
80 S Ct 568; Louisville & N. R. R. v. Gar- 
rett, 231 US 298, 303-304, 58 Law Ed 229, 
238, 239, 34 S Ct 48. 


(xi) Ga Code Ann S., 59-101 (1965. 


. (xii) Ga Code Ann S, 59-106 (Supp 
1968). ~ 
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_ other guidelines.” 
challenged terms from Georgia’s laws, ‘it 


- of the county whenever the jury 
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appellants say, provide the county offi- 
cials an opportunity to discriminate exer- 
cised both before and. after the coma 
It Is argu~ 
ed that the terms are so vague as to leava 
the judge and jury commissioners af 
large in the exercise Mot discretion, . with 
their decisions “unguided by statutory or 
Only by excising the 


is urged, can the jury discrimination re- 
vealed in the record of this case be elis 
minated, 

10. Such arguments are similar to 
those advanced in (1969) 24 Law Ed 2d 
549, Our decision in that case fairly 
controls disposition of the contentions 
here, Georgia’s constitutional and statu- 
tory scheme for selecting its grand juries 
and boards of education is not inherently. 
unfair, or necessarily incapable of ad- 
ministration without regard to race; the 
federal courts are not powerless fo re- 
medy unconstitutional departures from 
Georgia law by declaratory and injunc- 
tive relief. The challenged provisions do 
not refer to race; indeed, they impose on 
the jury commissioners the affirmative 
duty to supplement the jury lists by going 
out into the county and personally ac- 
quainting themselves with cther citizens 
lists in 
existence do not fairly represent a cross 
section of the county’s upright and intelli-+ 


. Bent citizens. (xiii) 


oe iii) Ga Code Ann S. 59-106 (Supp 


1968). 
decisions in Avery v. Georgia, 
ae US 559, 97 Law Ed 1244, 73 S Ct 891, 
itus v. Georgia, 385 US 545, 17 
Tate Ed 2d 599, 87 S CE 643, cannot aid 
the appellants. In Avery we reversed a 
judgment of conviction where the names 
of prospective petit jurors had been print~ 
on differently colored tickets accord~ 
ing to their race—white tickets for white 
people, and yellow tickets for Negroes. 
A State superior court judge drew the 
names from the jury box and handed 


_ them to the sheriff, who entrusted them 


to the court clerk for arranging the tic- 
kets and typing up the list of persons to 
be called to serve on the panel, We 
found that the use of the white and 
yellow tickets made it easier “for thosa 
to discriminate who are of a mind to 
discriminate,’ and that even if the judge 


: had drawn the names without looking to 


see the color of the tickets, “opportunity, 
was available to resort to [discrimina- 
tion] at other stages in the selection pro« 
Seid ” 345 US, at 562, 97 Law Ed at 

Whitus involved a refinement of the 
process we had condemned fn Avery. In 
Whitus the jury commissioners made up 
the jury list from which both traverse 
and grand jurors were selected by refer- 


54 U.S.S.C. 


il. But the appellants contend that 
even if the challenged provisions are not 
void on their face, they have been un- 
constitutionally applied: The District 
Court found that prior to the commen- 
cement of suit Negroes had been exclud- 
ed in the administration of the grand-jury 
system, and the appellees do not contest 
that finding here (xiv) The District 
Court also concluded that the newly 
composed grand-jury list was constitu- 
tional, and the appellants challenge that 
ruling. Consideraton of the issues thus 
presented requires a fuller statement of 
the events following the January hearing 
in the court below. 

12. As noted above, after the Dis- 
trict Court had held its first hearing, the 
state superior court judge discharged the 
grand jury then sitting and ordered the 


ence to the tax digest, which was segre- 
gated into sections—one with white sheets 
for white people and the other with 
yellow sheets for Negroes—and to an old 
jury list required by former law to be 
made up from the tax digest. We con- 
cluded that “fulnder such a system the 
opportunity for discrimination was pre- 
sent,” and on the record before us we 


could not say that opportunity “was not 


resorted to-by the commissioners.” 385 


US, at 552, 17 Law Ed 2d at 605. 

In both Avery and Whitus we noted 
without comment the “upright and intel- 
ligent” requirement for jury member- 
ship. 385 US, at 552, 17 Law Ed 2d at 
805; 345 US, at 562, 97 Law Ed at 1248. 
In Avery we expressly commented that 
Georgia law did not authorize the use of 
the potentially discriminatory process 
under review. 345 US, at 562, 97 Law 
Ed at 1247. In both cases we struck down 
the white-and-yellow system, however 
varied in design, because of the obvious 
danger of abuse. See Williams v. Geor- 
gia, 349 US 375, 382, 99 Law Ed 1161, 
1169, 75 S Ct 814. We dealt in both cases 
with a physical, even mechanical aspect 
of the jury-selection process that could 
have no conceivable purpose or effect 
other than to enable those so disposed to 
discriminate against Negroes solely on 
the basis of their race. It is evident that 
the challenged provisions now before us 
contain no such defect, The appellants 
eannot contend that the present require- 
ments serve no rational function other 
than to afford an opportunity to State 
officials to discriminate against Negroes 
ff they desire to do so. 

(xiv) Indeed, af the oral argument 
before this Court, counsel candidly con- 
ceded: “There is no question but that 
Georgia’s jury selection statute Is capable 
of being improperly administered. There 
fs no question but that in Taliaferro 
County, Georgia, it has been misadmin- 
{stered.”* 
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jury commissioners to draw up a new 
jury list. The commissioners obtained 
the list of all persons registered to vote 
in the county in the last general election 
—some 2,152 names. To assist in the 
identification of ali the people on the 
list, the commissioners consulted with 
“three Negroes that [they] brought in to 
work with [them] one afterncon..... 

From the list the commissioners eliminat- 
ed 374 people for poor health and old 
age; 79 as under 21 years old;(xv} 93 as 
dead; 514 as away from the county most 
of the time but maintaining a permanent 
place of residence there; 48 who requested 
that they be removed from considera- 
tion; 225 about whom the commissioners 
could obtain no information; 33 as dupli- 
cated names; and 178 “as not conforming 
to the statutory qualifications for juries 
either because of their being unintelligent 
or because of their not being upright 
citizens.” 


13. The process of elimination left 
608 names. The commissioners arranged 
the names in alphabetical order and plac- 
ed every other one on the list of poten~ 
tial jurors. At this point for the first 
time the commissioners classified the re- 
maining 304 people by race: 113 were 
Negro, 191 white people. From this list 
the commissioners drew two-fifths of the 
names by lot for the grand~jury list; a 
check revealed 44 Negroes and 77 white 
people. The state superior court fudge 
drew from this group nine Negroes and 
23 white people by Jot. He excused nine, 
leaving a 23-member grand jury of whom 
only six were Negroes.(xvi) It was this 
grand jury that the District Court deter- 
mined had been constitutionally im-< 
paneled. 


14, After the February hearing of 
the District Court, and at that court’s 
request, the commissioners classified by 
race the persons eliminated from the 
voter list in arriving at the 608 persons 
eligible for jury service. The classifica~ 
tion revealed that 171 of those rejected 
as unintelligent or not upright were Ne- 


gZroes—96% of the total removed for that 


(xv) Although Georgia grants the 
franchise to its citizens at 18, Ga Const. 
Art. II, S. I, P. II, Ga Code Ann S. 2-702 
(1948), the jury commissioners struck all 
persons under 21, 


(xvi) At the adjourned hearing the 
superior court judge testified that he re- 
fularly excuses people from the traverse- 
jury lists as well as the grand-jury panel 
he draws in the courtroom. Whether the 
request to be excused was made in open 
court, in writing, cr over the telephone, 
only the judge could excuse from grand- 
jury service those whose names he had 

wn, 
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reason. {xvii) Although at the adjourned 
hearing the District Court recognized the 
potential for diseriminition underlying the 
exclusion process, it did not reopen the 
matter following its receipt of the recial 
classification to consider the extraordi- 
narily high percentage of Negroes elmi- 
nated as “unintelligent” or not “upright”, 
or the large number of persons about 
whom the commissioners said they could 
obtain no information even though they 
were registered to vote in the county. 


- 15. The appellants insist the Dis- 
trict Court has erred. They say -hat 
since the grand jury selects'the board of 
education, the situation must be viewed 
as one involving a distribution of voting 
power among the citizens of Taliaferro 
County in the manner of a voting appor- 
tionment case. A grand jury with only 
about 25% Negro membership, they say, 
‘eonstitutes the school-board “electorate” 
In a county whose population is about 
60% Negro. The State must offer a com- 
pelling justification, it is argued, in sup- 
port of its “fencing out” such a subs-an- 
tial proportion of the potential Negro 
“electors” in the county. 

16. We do not find it necessary to 
eonsider the appellants’ argument. Nor 
do we reach the premise upon whica it 
rests—that the choice of the county board 
of education by the grand jury raher 
than delegates from local school boards 
turns the challenged procedure into an 
“election” for federal constitutional pur- 
poses. (xviii) For we think that even 
under long-established tests for racial dis- 
crimination in the composition of jucies, 
the District Court erred in its deterrnina- 
tion that the new list before it had been 
properly compiled. 


17. The undisputed fact was that 
Negroes comprised only 37% of the Ta- 
liaferro County citizens on the 304-mam- 
ber list from which the new grand “ury 
. was drawn. That figure contrasts sharp- 
ly with the 60% of the representation that 
their percentage of the general Taliaferro 
County population would have led them 
to obtain in a random selection. In the 
absence of a countervailing explanation 
by the appellees, we cannot say that the 
underrepresentation reflected in these 
figures is so insubstantial as to warzant 
no corrective action by a federal court 
charged with the responsibility of enfore- 
ing constitutional guarantees. 


(xvii) It also appeared that 191 of 
those stricken for poor health and old age 
were Negro (51%); 71 of those under 21 
(90%); 263 of those away from the county 
(51%); and three who asked to be reliev- 
ed from jury duty (6%). 

(xvili) See Sailors v. Bd. of Educ., 387 
US 105, 106, 18 Law Ed 2d 650, 652. 87 
S Ct 1549, r 
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18. Specifically, we hold that the 
District Court should have responded to 
the elimination of 171 Negroes out cf the 
178 citizens disqualified for lack of “in- 
telligence” or “uprightness”. On the re- 
cord as presently constituted, it is mpossi- 
ble to say that this purge of Negroes from 
the roster of potential jurors did not con- 
tribute in substantial measure to the ulti-~ 
mate underrepresentation. The reten- 
tion of these 178 citizens might well have 
produced.a jury list of at least an 2qual 
percentage of Negroes and white people, 
instead of the highly disproportionate list 
that actually materialized. 


19. A second factor should have 
called itself to the District Court's atten- 
tion: the lack of information respecting 
the 225 citizens named on the county’s 
voting list but unknown to the jury com- 
missioners or their assistants. Entirely 
apart from the question whether the com- 
missioners’ failure to inquire into the 
eligibility of the 225 voters comported 
with their statutory duty to ensure that 
the jury list fairly represent a cross-sec- 
tion of the county’s intelligent and up- 
right citizens,(xix) the court should not 
have passed without response the com- 
missioners’ elimination from consideration 
for jury service of about 9% of the popu- 
lation of the entire county. In the face 
of the commissioners’ unfamiliarity with 
Negrces in the community and the infor- 
mality of the arrangement by which they 
sought to remedy the deficiency in their 
knowledge upon recompiling the jury 
list, we cannot assume that inquiry would 
not have led to the discovery of many 
qualified Negroes. 


20. In sum, the appellants demon- 
strated a substantial disparity between 
the percentages of Negro residents in the 
county as a whole and of Negroes on the 
newly constituted jury list. They fur- 
ther demonstrated that the disparity ori- 
ginated, at least in part, at the one point 
in the selection process where the jury 
commissioners invoked their subjective 
judgment rather than objective criteria. 
The appellants thereby made out a prima 
facie case of jury discrimination, and the 
oy fell on the appellees to overcome 


(xix) Ga Code Ann S. 59-106 ‘Supp 
1968).  - 


(xx) See- Jones v. Georgia, 389 US 
24, 25, 19 Law Ed 2d 25, 26, 88 S Ct 4 
{per curiam); Coleman v. Alabamz, 389 
US 22, 23, 19 Law Ed 2d 22, 23, 88 S Ct 
2 (per curiam); Avery v. Georgia, 345 US 
559, 562-563, 97 Law Ed 1244, 1247, 1248, 
73 S Ct 891; Patton v. Mississippi, 322 US 
463, 468-469, 92 Law Ed 76, 80, 68 S Ct 
184, 1 ALR 2d 1286: Hill v. Texas, 316 US 
400, 405-406, 86 Law Ed 1589, 1562, 1563, 
62 S Ct 1159; Norris v. Alabama, 294 US 
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21. The testimony of the jury 
commissioners and the superior court 
judge that they included or excluded no 
one because of race did not suffice to 
overcome the appellants’ prima facie 
case.(xxi) So far the appellees have of 
fered no explanation for the overwhelm- 
ing percentage of Negroes disqualified as 
not “upright” or “intelligent,” nor for the 
failure to determine tha eligibility of a 
substantial segment of the county's al 
ready registered voters. No explanation 
for this state of affairs appears in the 
record, The evidentiary void deprives 
the District Court’s holding of support in 
the record as presently constituted. “If 
there is a ‘vacuum? it is one which the 
State must fill, by moving in with suffi- 
cient evidence to "dispel the’ prima facie 
case of discrimination.” (xxii) 


22. The appellants also urge that 


the limitation of school-board member-_ 


ship to freeholders violates the Equal 
Protection Clause of the Fourteenth Am- 
endment.(xxiii) The District Court re- 
fected this claim, finding no eviderice 
before it “to indicate that such a qualifica- 
tion resulted in an invidious discrimina- 


587, 594-596, 598, 79 Law Ed 1074, 1079, 
1080, 1081, 55 S Ct 579. 


‘vy. Georgia.. 389 US 404, . 


(xxi) Sims 
407, 19 Law Ed 2d 634, 637, 88 S Ct 523; 
Whit us v, Georgia, 385 US 545, 551, 17 
Law Ed 2d 599, 604, 87 S Ct 643; Eubanks 
v. Louisiana, 356 ve 584, 587, 2 Law Ed 
2d 991, 994, 78 S C t 970: Hernandez v. 
Texas, 347 US 475, 481-482, 98 Law Ed 
866, 871, 872, 74 5 Ct 667; Avery v. Geor- 
pia, supra, at 561: 97 Law Ed at 1247; 
Norris v. Alabama, . supra, at 598, 79 Law 


Ed at 1081; cf. Brown v. Allen, 344 US” 


443, 481. 97 Law Ed 469, 501, 73 S Ct 397. 


(xxii) Avery v., Georgia, supra, at 
562, 97 Law Ed at 1248: cf. Pierre v. 
Louisiana, 306 US 354, 361-362, 83 Law Ed 
757, 762, 59 S Ct 536; Norris v. Alabama, 
supra, at 594-595, 598- 599, 79 Law Ed at 
4079, 1081, 1082. 


We reserve the question’ whether a 
State that for years has provided sepa- 
rate and inferior schools for Negroes may 
now disqualify them from - jury service 
on the “impartial” ground of educational 
inadequacy, however defined. See Gas- 
ton County v. United States, 395 US 285, 


297, 23 Law Ed 2d 309, 317, 88 S Ct 1720. - 


(xxiii) Georgia's contention that no 
appellant has standing to raise this claim 
is without merit, The appellant Calvin 


Turner is a freeholder, but the appellant . 


Joseph Heath is not, Hleath’s motion to 
intervene was granted by the District 
Court for the express purpose of adding 
a party plaintiff to the case to ensure that 
the court could reach the merits of this 
issue. Georgia also argues that the ques- 
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tion against any particular segment of the 
community, based on race or otherwise.” 

23. Subsequent to the ruling of 
the District Court, this Court decided 
Kramer v. Union Free School District, 
{1969} 395 US 621, 23 Law Ed 2d 583, 89 
S Ct 1886, and Cipriano v. City of Hou- 
ma, (1969) 395 US 701, 23 Law Ed 2d 
647, 89 S Ct 1897. The appellants urge 
that those decisions require Georgia to 
demonstrate a “compelling” interest in 
support of its freeholder requirement for 
school-board membership, . The appellees 
reply that Kramer and Cipriano are in- - 
apposite because they involved exclu-. 
sions from voting, not from office-hold- 
ing. We find it unnecessary to resolve 
the dispute, because the Georgia free- 
holder requirement must fall even: when 
measured by the traditional test for a 
denial of equal protection: whether the 
challenged classification rests on grounds 
wholly irrelevant to the achievement of 
a valid state objective. (xxiv) 

24, We may assume that the ap- 
pellants have no right to be appointed] 
to the Taliaferro County board of educa- 
tion.(xxv) But the appellants and. the 
members of their class do have a federal 
constitutional right to be considered for 
public service without the burden of in- 
vidiously _ discriminatory  disqualifica- 
tions.(xxvi) The State may not deny to 
some the privilege of holding public office 
that it extends to others on the basis of 
distinctions that violate federal constitu- 
tional guarantees. (xxvii) 

25. Georgia concedes that “the de- 
Sirability and wisdom of ‘freeholder’ re- 


tion is not properly before us because the 
record is devoid of evidence that the free- 
holder requirernent actually has operated 
to exclude anyone from the Taliaferro 
County board of education, But the ap- 
pellant Heath's allegation that he is not © 
a freeholder is uncontested, and Georgia 
can hardly urge that her county officials - 
may be depended on to ignore a provision 
of state law. 

(xxiv) McGowan v. “Maryland, 366 
US 420, 425-426, 6 Law Ed 2d 393, 398, 
399, 81 S Ct 1161; Kotch v. Bd. of River 
Port Pilot Comm’ rs, 330 US 552, 556, 91 
Law Ed 1093, 1096, 67 S Ct 910. 

(xxv) Cf. Snowden v. Hughes, 321 
US 1, 7, 88 Law Ed 497, 502, 64 S Ct 397. 

(xxvi) CE Anderson V. Martin, 375 
US 399, 402, 404, 11 Law Ed 2d 430, "432, 
433, 84 S Ct 454; Snowden v. Hughes, 
supra, at 7-8, 88 Law Ed at 502. 


(xxvii) C£ Carrington v. Rash, 380 
US 89, 91, 13 Law Ed 2d 675, 677, 85 S Ct 
775; Lassiter v. Northampton County Bd. 
of Elections, 360 US 45, 50-51, 3 Law Ed 
2d 1072, 1076, 79 S Ct 985; Pope v. Wil- 
liams, 193 US 621, 632, 48 Law Ed 817, 
822, 24 S Ct 573. 
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quirements for Sfafe or county political 
office may indeed be open to question. . . 
..” But apart from its contention tat 
prior decisions of this Court foreclose eny 
challenge to the constitutionality of such 
*freeholder” requirements—a contention 
we think ill-founded(xxviii)—the sole 
argument Georgia advances in support of 
its statute is that nothing in its constitu- 
tion or laws specifies any minimum quan- 
tity or value for the real property the 
freeholder must own. Thus, says Geor- 
fia, anyone who seriously aspires to 


county school-board membership “would. 


be able to obtain a conveyance of the 
single square inch of land he would re- 
quire to become a ‘freeholder,’” 


26. If we take Georgia at its word, 


jé is difficult to conceive of any raticnal. 


state Interest underlying its requirement. 


But even absent Georgia's own indication - 


of the insubstantlality of its interest in 
preserving the freeholder requirement, 


it seems impossible to discern any inte- ' 


rest the qualification can serve. It can- 
not be seriously urged that a citizen in 
all other respects qualified to sit on a 
school board must also own real property 
ff he is to participate responsibly in 
educational decisions, without regard to 
whether he is a parent with children in 
the local schools, a lessee who effectively 
pays the property taxes of his lessor as 
part of his rent, or a state and federal 
taxpayer contributing to the approxi- 
mately 85% of the Taliaferro County an- 
nual school budget derived from sources 
other than the board of education’s cwn 
levy on real property. 


27. Nor does the Iack of owrer- 
ship of realty establish a lack of attech- 
ment to the community and its education- 
al values. However. reasonable the as- 


sumption that those who own realty do- 


possess such an attachment, Georgia may 
not rationally presume that that quality 
is necessarily wanting in all citizens of 
the county whose estates are less tian 





(xxviii) Language to such effect may 
be found in Strauder v. West ‘Virginia, 
100 US 303, 310, 25 Law Ed 664, 666. Sut 
the passage relied upon by Georgia is no 
more than dictum, Later decisions invok- 
Ing Strauder fall in the same category. 
` Gibson v. Mississippi, 162 US 565, 580, 40 
Law Ed 1075, 1078, 16 S Ct 904; Nea. v. 
Delaware, 103 US 370, 386, 26 Law Ed 
567, 570. ‘Vought v. Wisconsin, 217 US 
590, 54 Law Ed 895, 30 S Ct 694, is hardly 
apposite: there we dismissed an apreal 
for want of a meritorious question in a 
case where the appellant challenged a 
fudgment of conviction arising from an 
indictment returned by a grand jury se- 
Tected by commissioners required by sta-« 
tute to be frecholders. 


Bachellar v. Maryland 


[Prs. 25-29] U. S. S. C. 57 


freehold. {xxix} Whatever objectives Geor- 
gia seeks to obtain by its “freeholder” 
requirement ‘must be secured, In this in- 
stance af least, by means more finely 
tailored to achieve the desired goal.(xxx) 
(Without excluding the possibility that 
other circumstances might present them- 
selves In which a property qualification 
for office-holding could survive constitu- 
tional scrutiny, we cannot say, on the 
record before us, that the present free- 
holder requirement for membership on 
the county board of education amounts to 
anyrhmg more than invidious discrimina- 
on. 


28. The Judgment below is vacat- 
ed, and the cause is remanded to the Dis- 
trict Court for further proceedings con- 
sistent with this opinion. 


29. It is so ordered, 


(xxix) Cf. Leary -v, United States, 
395 US 6, 32-36, 23 Law Ed 2d 57, 79-81, 
89 S Ct 1532; Tot v. United States, 319 
US 463, 468, 87 Law Ed 1519, 1524, 63 
S Ct 1241, 

(xxx) Cf. Carrington v. Rash, supra, 
at 95-96, 13 Law Ed 2d at 679, 680, 
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unconstitutional ground. 

Under the American Constitution the 
public expression of ideas may not be 
prohibited merely because the ideas are 
themselves offensive to some of their 
hearers or simply because by-standers ob- 
ject to peaceful and orderly demonstra- 
tions, (Para 5) 

The patios accused were tried and 
convicted for disorderly conduct in parti- 
cipating in Anti-Vietnam War demon- 
strations, in a State prosecution with the 
aid of jury which returned a general ver- 


_ dict of guitly. 


_Held that on the evidence on record 
petitioners’ convictions could constitu- 
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tionally have rested on a finding that 
they sat or lay across a public side walk 
‘with the intent of fully blocking passage 
along it, or that they refused to obey 
police commands to stop obstructing the 
side walk in this manner and move on. 
It was impossible to say, however, that 
either of these grounds was the basis for 
the verdict. On the contrary, it was eq- 
ually likely that the verdict resulted 
“merely because petitioners’ views about 
Vietnam were themselves offensive to 
some of their hearers.” Thus, since peti- 
tioners’ convictions may have rested on 
an unconstitutional ground, they must be 
set aside. (Para 11) 
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SUMMARY 

The defendants participated in an 
anti-Vietnam War demonstration in front 
of a United States Army recruiting sta- 
tion in downtown Baltimore, Maryland, 
As a result of their conduct in connection 
with this demonstration, they were pro- 
secuted for disorderly conduct, tried be- 
fore a jury in the Baltimore City Crimi- 
nal Court, and convicted on the basis of 
the jury’s general verdict of guilty. 
Among the trial judge’s instructions to 
the jury was one which authorized them 
to return a guilty verdict if they found 


10, EE 


5, 10 


that the defendants had engaged in “the. 


doing or saying or both of that which 
offends, disturbs, incites or tends to Incite 
a number of people gathered in the same 
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area.” The Maryland Court of Special 
Appeals affirmed the convictions, reject- 
ing the defendants’ contention that their 
conduct was constitutionally protected 
under the First and Fourteenth Amend- 
ments {3 Md App 628, 240 A 2d 623), and 
the Maryland Court of Appeals denied 
certiorari, 


On certiorari, the United States 
Supreme Court reversed and remanded 
the case. In an opinion by Brennan, J., 
expressing the unanimous views of the 
court, it was held that (1) if the jury.be- 
lieved the prosecution’s evidence, the 
defendants’ convictions could constitu- 
tionally have rested on a finding that 
they sat or lay across a public sidewalk 
with the intent of fully blocking passage 
along it, or that they refused to obey 
police commands to stop obstructing the 


sidewalk in this manner and move on, but 


it was impossible to say that either. of 
these grounds was the basis for the ver- 
dict, and it was equally likely that the 
verdict resulted merely because the de- 
fendants’ views about the Vietnam War, 
though not constituting “fighting words," 
were offensive to some of the onlookers, 
and (2) since the defendants’ convictions 
might have rested on an unconstitutional 
ground, they had to be set aside. 


OPINION OF THE COURT ; 


Mr. JUSTICE BRENNAN delivered 
the opinion of the Court, 

A jury in Baltimore City -Criminal 
Court convicted petitioners of violating 


-Md Code Ann, Art. 27, S. 123 (1967),() 


which prohibits “acting in a ‘disorderly 
manner to the disturbance of the publie 
peace, upon any public street .... in 
any [Maryland] city. .... ."(ii) The prow 
secution arose out of a demonstration pro- 
testing the Vietnam War which was stag- 
ed between 3 and shortly after 5 O'clock 
on the afternoon of March 28, 1966, fn . 
front of a United States Army recruiting 
station located ọn a downtown Baltimore 
street. The Maryland Court of Special 
Appeals rejected petitioners’ contention 
that their conduct was constitutionally 
protected under the First and Fourteenth 
Amendments and affirmed their convic- 
tions. (1968) 3 Md App 626=240 A2d 
623. The Court of Appeals of Maryland 


denied certiorari in an unreported order, 


We granted certiorari, (1969) 396 US 816 


(i) The trial in the Criminal Court 
was de novo upon appeal from a convic< 
tion in the Municipal Court 6f Baltimore, 
The Criminal Court judge sentenced each 
petitioner to 60 days in jail and a 450 

e 


(ii) The statute was amended in 1968 
but without change in the operative lan~ 
guage involved in is case. See Md 
Code Ann, Art. 27, S. 123(c) (1969 Supp). 


197i Š 


w24 Law Ed 24 68=90 S Ct 109. We 
reverse. 2 

2 The trial judge instructed the 
jury that there were alternative grounds 
upon which petitioners might be found 
guilty of violating S. 123. The jirige 
charged, first, that a guilty verdict might 
be returned if the jury found that psti- 
tioners had engaged in “the doing or 
saying or both of that which offends, dis- 
turbs, incites or tends to incite a number 
of people gathered in the same area.” 
The judge also told the jury that “[al 
refusal to obey a policeman’s command 
to move on when not to do so may n- 
danger the public peace, may amount to 
disorderly conduct.” (iii) So instruc-ed, 
the jury returned a general verdict of 
guilty against each of the petitioners, 

3. Since petitioners argue that 
their conduct was constitutionally pro- 
tected, we have examined the record for 
ourselves. When “a -claim of const-tu- 
tionally protected right is involved, it 


(iii) Both elements of the instruc- 
tion were based on the Maryland Ccurt 
of Appeals’ construction of S. 123 in 
Drews v. Maryland, 224 Md 186, 192, 167 
A2d 341, 343-344 (1961), vacated and re- 
manded-on other grounds, 378 US 547, 
12 Law Ed 2d 1032, 84 S Ct 1900 (1934), 
reaffirmed on remand, 236 Md 349, 204 
A2d 64 (1964), appeal dismissed and cert 
denied, 381 US 421, 14 Law Ed 2d 693, 
85 S Ct 1576 (1965). The instruction was 
“that disorderly conduct is the doing or 
saying or both of. that which offerds, 
disturbs, incites or tends to incite a num- 
ber of people gathered in the same area. 
It is conduct of such nature as to affect 
the peace and quiet of persons who may 
witness it and who may be disturbed or 
provoked to resentment because of it A 
refusal to obey a policeman’s command 
to move on when not to do so may 2n- 
danger the public peace, may amount to 
disorderly conduct.”. l 

The trial judge refused to grant peti- 
tioners’ request that the jury be charzed 
to disregard any anger of onlookers that 
arose from their disagreement with peti- 
tioners’ expressed views about Vietnam. 
For example, the Judge refused to instruct 
the jury that “if the only threat of p.tb- 
ic disturbance arising from the actions 
of these defendants was a threat - that 
arose from the anger of others who were 
made angry by their disagreement vith 
the defendants’ expressed views concern~ 
{ing Viet Nam, or American involvement 
in Viet Nam, you must acquit these de- 
fendants. And if you have a reasoneble 
doubt whether the anger of those other 
persons was .occasioned by their -iis- 
agreement with defendants’. views on 
Viet Nam, rather than by the conduct of 
defendants in sitting or staying on the 
street, you must acquit these defendants.” 
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‘remains our duty .... to make an inde- 
pendent examination of the whole re- 
cord’.” Cox v. Louisiana (I), (1965) 379 
US 536, 545 n 8 = 13 Law Ed 2d 471, 
(478)=85 S Ct 453. We shall discuss 
first the factual situation that existed 
until shortly before 5 o'clock on the 
afternoon of the demonstration, since the 
pattern of events changed after that 
time. There is general agreement re- 
garding the nature of the events during 
the initial period. 


4, Baltimore law enforcement au- 
thorities had advance notice of the de~ 
monstration, and a dozen or more police 
officers and some United States marshals 
were on hand when approximately 15 
protesters began peacefully to march in 
a circle on the sidewalk in front of the 
station. The marchers carried or wore 
signs bearing such legends as: ‘Peasant 
Emancipation, Not Escalation,” “Make 
Love not War,” “Stop in the Name of 
Love,” and “Why are We in Viet Nam?” 
The number of protesters increased to 
between 30 and 40 before the demonstra- 
tion ended. A crowd of onlookers gather- 
ed nearby and across the street. From 
time to time some of the petitioners and 
other marchers left the circle and distri- 
buted leaflets among and talked to per- 
sons in the crowd. The lieutenant in 
charge of the police detail testified that 
he “overheard” some of the marchers 
debate with members of the crowd about 
“the Viet Cong situation,” and that a few 
fn the crowd resented the protest; [olne 
particular one objected very much to 
receiving the circular.” However, the 
lieutenant did not think that the situation 
constituted a disturbance of the peace. 
He testified that “[als long as the peace 
was not disturbed I wasn’t doing any- 
thing about it.” 


5. Clearly the wording of the pla- 
cards was not within thet small class of 
“fighting words” which, urder Chaplin- 
sky v. New Hampshire, (1942) 315 US 
568, 574=86 Law Ed 103i, (1036)=62 S 
Ct 766, are “likely to provoke the ave- 
rage person to retaliation, and thereby 
cause a breach of the peace,” nor is there 
any evidence that the demonstrators’ re~ 
marks to the crowd constituted “fighting 
words,” Any shock effect caused by the 
placards, remarks, and peaceful march- 
fing must be attributed to the content of 
the ideas being expressed, or to the on- 
lookers’ dislike of demonstrations as a 
means of expressing dissent, But “filt is 
firmly settled that under our Constitution 
the public expression of ideas may not 
be prohibited merely because the ideas 
are themselves offensive to some of their 
hearers,” Street v. New York, (1969) 394 
US 576, (592)=22 Law Ed 2d 572, (585) 
=89 S Ct 1354; see also (1965) 379 US 
53613 Law Ed 2d 471=85 S Ct 453, 


60 U.S.S.C, [Prs. 5-9] 
fsupra); Edwards v. South Carolina, (1963) 


‘372 US 229=9 Law Ed 2d 697=83 S Ct 


680; Terminiello v. Chicago, (1949) 337 
US 1=93 Law Ed 1131=69 S Ct 894, or 
simply -because bystanders object ta 
peaceful and orderly demonstrations. 
Plainly nothing that occurred during this 
period could ‘constitutionally be the 
grounds for conviction under S, 123. In- 
deed, the State makes no claim that S. 
123 was violated then. 


. 6 We turn now to the evenis 
which occurred shortly before and after 


5 o'clock. The petitioners had left the 


C 


‘ant asked them to leave, 


marchers after half past 3 to enter the 
recruiting station. There they had at- 
tempted to persuade the sergeant in 
charge to permit them to display their 
anti-war materials in the station or in 
its window fronting on the sidewalk. The 


sergeant had told them that Army regula-- 


tions forbade him to grant such permis~ 
sion, The six thereupon staged a sit-in 
on chairs and a couch in the station.(iv) 
A few minutes before 5 o'clock the serge- 
as he wanted 
to close the station for the day. When 
petitioners refused, the sergeant called on 
United States marshals who were pre-+ 
sent in the station to remove them: After 


deputizing several police officers to help, 


the marshals undertook to eject the peti- 
tioners. (v) a 

7. There is irreconcilable conflict 
in the evidence as to what next occurred, 
The prosecution’s witnesses testified that 
the marshals and the police officers “es+ 
corted” the petitioners outside, and that 
the petitioners thereupon sat or lay: down, 
“blocking free passage of the sidewalk,” 
The police lieutenant in charge stated 


that he then tock over and three times 


ordered the petitioners to get up and 
leave. He testified that when they re- 
mained sitting or lying down he had each 
of them picked up bodily and removed 
to a patrol wagon. In sharp contrast, 
defense witnesses said that each peti~ 
tioner was thrown bodily. out the door 
of the station and landed on his back, 
that petitioners were not positioned so as 
to block the sidewalk completely, and 


-that no police command was given to 


them to move away; rather, on the con~ 
trary, that as some of them struggled to 
get to their feet, they were held down by 
the police officers until they were picked 
up and thrown into the patrol wagon. 


The evidence.is clear, however, that while 


, (iv) Petitioners’ conduct in the sta~ 
tion is not at issue in this case, since the 


State did not prosecute them for . their 


conduct in that place. 


{v} The local police officers were de- 
putized as marshals because their local 
police powers did nof extend to the fede- 
rally operated recruiting station. 
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petitioners were on the sidewalk, they 
bégan to sing “We Shall Overcome” and 
that they were surrounded by other de- 
monstrators carrying anti-war. placards. 
Thus, petitioners remained obvious parti- 
cipants in the demonstration even after 
their expulsion from the recruiting sta- 


‘tion. (vi) A crowd of 50-150 people, in- 


cluding the. demonstrators, was in the area 
during this period. 


`~ 8& The reaction of the onlookers to 
these events was substantially the same as 
that to the earlier events of the after- 
noon, The police lieutenant added only. 
that two uniformed marines in the crowd © 
appeared angry and that a few other ` 
bystanders "were debating back and forth 
about Bomb Hanoi and different things 
and I had to'be out there to protect. 
these people because they wouldn't 
leave,” Earlier too, however, some of the 


‘crowd had taken exception to the peti- 


tioners’ protest against the Vietnam war. 
9. On this evidence, in light of 
the instructions given by the trial judge, 
the jury could have rested its verdict on 
any of a number of grounds. ‘The jurors 
may have found that petitioners refused 
“to obey a policeman’s command to move 
on when not to do so [might have en~ 
dangered] the public peace.” Or they; 
may have relied on a finding that peti- 
tioners deliberately obstructed the side= 
Jk, thus offending, disturbing and in- . 
citing the bystanders.{vii) Or the jurors 


‘may have credited petitioners’ testimony 


that they were thrown to the sidewalk 
by the police and held there, and yet 
still have found them guilty of violating 
S. 123 because their anti-Vietnam protest 
amounted to “the doing or saying .... 
of that which offends, disturbs, incites, or 
tends to incite a number of people ga~ 
thered in the same area.” Thus, on this 


‘record, we find that petitioners may have 


been found guilty of violating S. 123 
simply because they advocated’ unpopular 


: (vi) The defense evidence indicated 
that petitioners were on the sidewalk 
after their removal from the recruiting 
station for only five minutes, A prosecu~ 
tion witness testified that they were 
there for 15 or 20 minutes, 


_: (vii) Maryland states in ffs brief, af 
4j-42, that “lo]bstructing the sidewalk 
had the legal effect under. these circum- 
stances of not only constituting a viola- 
tion .. .. S. 123... but also of ‘Article 
27, S. 121 of the Maryland Code, obstruct- 
ing free passage” Had the State wished 
to ensure a jury finding on the obstruc- 
tion question, it could have prosecuted 
petitioners under S. 121, which specifi- 
cally punishes “[alny person who’ shall 
wilfully obstruct or hinder the free pas- 
sage of persons passing along or by any, 
public street or highway .. .”* 
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ideas. Since conviction on this grcund 
would violate the Constitution, it is our 
duty, to set aside petitioners’ convictions. 

10. Stromberg v. California, (1931). 
283 US 359=75 Law Ed 1117=51 & Ct 
532=73 ALR 1484, is the controlling au~ 
thority. There the jury returned a.g=ne~ 
ral verdict of guilty against an appelant 
charged under a California statute mak- 


_ ing it an offense publicly to display a` 


red flag (a) “as a sign, symbol or emblem 
of opposition to organized government,” 
{b) “as an invitation or stimulus to anar- 
chistic action,” or (c) "as an aid to propa- 
ganda that is of a seditious character.” 
This Court held that clause (a) was un-= 
constitutional as possibly punishing peace-~ 
ful and orderly opposition to govern- 
ment by legal means and within consti- 
tutional limitations. The Court held that, 
even though the other two statctory 
grounds were severable and constitu- 
tional, the conviction had to be reversed, 
because the verdict did not specify the 
ground upon which it rested. As there 
were three purposes set forth in the sta- 
tute, and the jury were instructed that 
their verdict might be given: with respect 
to any one of. them, independently con- 
sidered, it is impossible to’ say under 
which ‘clause of the statute the convic- 
tion was obtained. If any one of these 
clauses, which the State court has held 
to be separable, was invalid, it cannot be 
determined upon this record that the ap- 
pellant was not convicted under that 
clause .... [T]he necessary conclusion 
from the manner in which the case was 
sent to the jury is that, if any of the 
clauses in question is invalid under the 
Federal Constitution, the conviction can- 
not be upheld.” (1931) 283 US 359 at 
p. 368=75 Law Ed 1117 at p. 1122. See 
also Wiliams v, North Carolina, (942) 
317 US 287=87 Law Ed 279=63 S. -Cz 207 
=143 ALR 1273; eure, (1949) 337 US 
1=93 Law Ed 1131=69-8 Ct 894: Yates 
v. United States, (1967) 354 US 2¢8=1 
Law Ed 2d 1356=77 S Ct 1064; (19691 394 
US 576=22 Law Ed 572=89° S Ct 4354 
(supra). 


. 1 On this record, if the jury be- 
leved the State’s evidence, petitioners 
convictions could constitutionally have 
rested on a finding that they sat or lay 
across a public sidewalk with the intent 
of fully blocking passage along it or 
that they -refused to obey police zom- 
mands to stop obstructing the sidewalk 
fn this manner and move on. See, 2. g., 
Cox v, Louisiana (1), (1965) 379 UE 536 
at pp. 554-555=13 Law Ed 2d 471 a: pp. 
483, 484; Shuttlesworth v. Birmingham, 
(1965) 382 US 87, 90-91=15 Law Ei 2d 
176, (179, 180)=86 S Ct 211. It is inepos- 
sible to say, however, that either of -hese 
grounds- was the basis for the verdict. 
On me contrary, so far as we can fell, 


United States v. Maryland S.°S. Ins. Corpn. 
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it is equally likely that the verdict re- 
sulted “merely because [petitioners’ views 
about Vietnam were] themselves offen- 
sive to some of their hearers.” (Supra) 
(1969) 394 US. 576 at p. 592=22 Law Ed 
2d 576 at p. 585, Thus, since petitioners’ 
convictions may have rested on an un- 
rontana ground, they must be set 
aside. 


12,. The judgment of the Maryland 


- Court of Special Appeals is reversed and 
_the case is remanded 


for further pro- 

ceedings not inconsistent with this 
opinion, 

It is so ordered, 

. Case remanded, 





AIR 1971 U.S.S.C. 61 (V 58 C 12) 
(1970-27 L Ed 2d 4)* 


United oe Appellant v. Maryland 
Savings-Shar Insurance Corporation, 
Respondent. . 

(No. 160) Decided on 19-10-1970. 


+ (A) Constitution of India, ‘Art. 14 == 
{American decision) — Normally a legis- 
lative classification will not be set aside 
if any state of facts rationally justifying 
it is demonstrated to or perceived by the 
Courts. (Para 5) 

_ (ŒŒ) Constitution of India, Art. 14 — 
(American decision) — The cut off date of 
1-9-1957 provided in S. 501 (o) (14) K 
of Internal Revenue Code of 1954 which 
exempts from tax non-profit corporation 
but only if organised ‘before 1-9-1957 js 
not arbitrary as the Congress had rational 
basis for declining to broaden the exemp- 
tion because. multiplication of newly, 
formed corporations might burden other- 
wise valid federal programmes and hence 
the section cannot be held to be unconsti- 
tutional on the ground of discrimination. 

i (Para 5) 
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SUMMARY 


A non-profit, mutual insurance cor- 
poration, chartered in 1962 by the Mary- 
land Legislature for the purpose of in- 
suring the accounts of share-holders of 
member savings 'and loan associations, 
instituted an action to recover federal in- 
come taxes in the United States District 
Court for the District of Maryland, at- 
tacking the constitutionality of the cutoff 
date of September 1, 1957, found in Sec- 
tion 501 (c) (14) (B) of the Internal Reve- 
nue Code of 1954 (26 USC S. 501 (c) (14) 
(B) ), which grants an exemption from the 
payment of income taxes to organizations 
similar to the plaintiff corporation, but 
only if they were organized before the 
cutoff date provided in the statute. The 
District Court allowed recovery, holding 
that the statutory cutoff date was arbi- 
trary and violative of the plaintifi’s right 
to due process under the Fifth Amend- 
ment (308 F Supp 761). 


On direct appeal, the United States 
Supreme Court reversed. In a per curiam 
opinion expressing the view of eight 
members of the court, it was held that 
the cutoff dat2 provided in S., 501 (c) (14) 
(B) was not arbitrary or unconstitutional, 
since Congress had a rational basis relat- 
ing to the protection of federal pro- 
grams for its refusal to broaden the 
exemption by extending the cutoff date. 

HARLAN, J., would have set the 
case for argument on the ground that the 
issues deserved plenary consideration, 


OPINION OF THE COURT 
Per Curiam, 


This is a direct appeal by the United 
States from a - district court. judgment 
holding unconstitutional S. 501 (c) (14) 
{B) of the Internal Revenue Code of 1954, 
26 USC'S. 501 (c) (14) (B), on the ground 
that it arbitrarily discriminates between 
Maryland Savings-Share Insurance Cor- 
poration (MSSIC), the appellee, and other 

ar non-profit, mutual insurers, 

2. MSSIC was established by the 
Maryland Legislature with the object of 
insuring the accounts of shareholders of 
member savings and loan associations. 


Although first chartered in 1962, it seeks 


the -benefit of S. 501 (c) (14) (B), which 
exempts from tax non-profit corporations 
euch as petitioner but only if organized 
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before September 1, 1957.(i) MSSIC’s 
position is that September 1, 1957 is an 
arbitrary and unconstitutional cutoff date 
which must be excised from the section, 
leaving the section applicable to all cor- 
porations of the samie nature as itself re~ 
gardless of the date of their creation, 
We do not agree, 


3. Prior to 1951, all savings and 
loan associations were exempt from taxa~ 
tion of income derived from their opera~ 
tions, Also exempt were non-profit corpo- 
tations which insured the savings b 
In 1951, the savings bank exemption was 
discontinued, on findings that the industry 
had developed to a point comparable te 
that of commercial banks. The~ exemp~ . 
tion for insurers, however, was continued, 
provided they were already in existence 
as of September 1, 1951. See Revenue 
Act of 1951, S. 313 (b), 65 Stat 490; S Rep 
No. 781, 82d Cong., Ist Sess, 2 US Code, 
Cong & Ad News 1969, 1991-1997 (1951). 
As of that date, three private insurers 
fell within the scope of the section—two 
of them in Massachusetts and one in Con- 
necticut, Then, in 1956, a fourth such 
corporation was organized in Ohio, and 
four years later Congress moved the cut- 
off date forward to September 1, 1957, 
Act . April 22, 1960, 74 Stat 54. 


In 1963, a similar bill, HR 3297, 
sth Cong, 1st Sess. which would have 
moved the cutoff date forward to January 
1, 1963, for the benefit of MSSIC, passed 
the House, but was never reported out 
by the Senate Finance Committee, Testi- 
mony before the committee indicated vhat 
continued forward movement of the date 
might lead to proliferation of state in- 
surers that could hinder the operations 
and threaten the financial stability’ of the 
Federal Deposit Insurance Corporation 
and the Federal Savings and Loan Insur- 
ance Corporation. See Hearing before 
Senate Committee on Finance on H. R, 
3297, 88th Cong., 2d Sess., 9-10 (1964). 


5. `- Against this background, the 
District Court’s invalidation of S. 501 (c) 
(14) (B) was error. The fact that Cong- 


(i) Internal Revenue Code S. 501 (o) 
14) (B), 26 USC S. 501 (c) (14) (B) pro- 
vides: 

“(B) Corporations er associations 
without capital stock organized before 
September 1, 1957, and operated for 
mutual purposes and without profit for 
the purpose of providing reserve funds 
dor, and insurance of shares or deposits 


«aay domestic building and loan asso- 
dations, 

“(ii) co-operative banks without capi- 
*al stock organized and operated for mu- 
sual purposes and without profit, or 

“dii) mutual savings banks not hay+ 
fog capital stock represented by shares,” 
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ress enacts a statute containing a “grand- 
father clause,” which exempts from the 
general income-tax certain corporations 
organized prior to a specified date, does 
not of itself indicate that Congress has 
made an arbitrary classification. C£ 
Stanley v. Public Utilities Comm’n, 
(1935) 295 US 76 = 79 L Ed 1311 = 55 
S Ct 628 Sperry and Hutchinson Cc. v. 
Rhodes, (1911) 220 US 502 = 55 L Ed 361 
= 31 S Ct 490; Watson v. Maryian 
(1910) 218 US 173 = 54 L Ed 987 = 30 
S Ct 644; Sampere v. New Orleans, 
(1928) 166 La 776 = 117 So 827, aff'd per 
curiam, (1929) 279 US 812 = 73 L Ed 
971 = 49 S Ct 262, Normally, a legisla- 
tive classification will not be set aside if 
any state of facts rationally justifying it 
is demonstrated to or perceived by the 
courts. McDonald v. Board of Election 
Comm’rs, (1969) 394 US 802, 809 = 22 
L Ed 2d 739, 745 = 89 S Ct 1404; MeGo- 
wan v. Maryland, (1961) 366 US 420, 426 
= 6 L Ed 2d 393, 399 = 81 S Ct 1101; 
Standard Oil Co. v. City of Marysville, 
(1929) 279 US 582, 586-587 = 73 L Ed 
856, 860 = 49 S Ct 430. See also (1910) 
218 US 178 supra, at 178 = 54 L Ed 987 


at 990 = 30 S Ct 644 Here the legisla~. 


tive history of H. R. 3297 affirmatively 
discloses that Congress had a rational 
basis for declining in 1963 to broadem the 
exemption by extending the cutoff cate 
of S. 501 (c) (4) B). Just as a State may 
provide that after a specified date mwly 
established common carriers must obtain 
state approval before entering into susi- 
ness so as to prevent proliferation of such 
carriers and excessive use of the Sxate’s 
highways, see Stanley v. Public Utilities 
Comm'n, supra, similarly Congress does 
not exceed its power to tax nor doss it 
violate the Fifth Amendment when Ẹ re- 
fuses to exempt from tax newly 
ed corporations, the multiplication of 
which might burden otherwise valid fe- 
deral programs. (ii) k 
Having noted probable jurisdictim by 
order of October 12, 1970, we now re- 
verse the judgment of the District Court, 
So .ordered. 


(ii) The District Court’s reliance on 
Mayflower Farms, Inc. v. Ten Eyck 297 
US 266, 80 L Ed 675, 56 S Ct 457 (3936), 
was misplaced, since, according tc the 
Court in that case, the legislative record 
contained no affirmative showing of a 
_valid legislative purpose. We thus need 
not pass upon the continuing validity of 
Mayfiower’s holding. We also finc un- 
persuasive MSSIC’s remaining argument 
that it is an instrumentality of the State 
and hence entitled to exemption from 
federal taxation under the per eas Pad 
intergovernmental immunity 
S. 115 (a) (1) of the Cc Code, 36 ise S its 
(a) (1). - The District Court properly Te- 
jected these arguments, 


Williems v. Dlinofs 


forme. 


[Pr. 5] U.S.S.C. 63. 


Mr, JUSTICE HARLAN, considering 
that the issues in this case are des=rving 
of plenary consideration, would set the 
case for argument. 
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(1970-26 L Ed 2d 586)* 
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+ (A) Constitution of India, Pre. — 
A statute is not constitutionally infirm 
simply because the legislature could have ` 
achieved the same result by some other 
means (X-Ref. Interpretation of Statu- 
tes — Coustimtonality of legislation), 
(Para 5) 
(B) Constitution of India, Art, 14 — 
(Case from U.S.A.) — When the aggre- 
gate imprisonment of an indigent state 
prisoner exceeds the maximum period 
fixed by the statute governing the offence 
involved and results directly from an in- - 
voluntary non-payment of a fine or court 
costs, there is an impermissible discrimi- 
nation which rests on ability to pay, vio- 
lative of the equal protection clause of 
the Fourteenth Amendment, (Para 9) 
The Equal Protection Clause of the 
Fourteenth Amendment requires that the 
statutory ceiling placed on imprisonment 
for any substantive offence be the same 
for all defendants irrespective of their 
economic status. Under that clause an 
indigent criminal defendant may not be 
imprisoned.in default of paymens cf a 
fine beyond the maximum term authoris- 
ed by the statute regulating the substan- 
tive offence, (Paras 20, 15) 
A state statute which, with regard | to 
a criminal conviction, authorizes the in- 
clusion in the judgment of a provision 
ordering that if the defendant is in de- 
fault of the payment of a fine at the ex- 
Piration of his sentenced imprisonment, 
he shall remain in jail to “work of’ the 
fine at the rate of $5 per day — although 
non-discriminatory on its face sirce it 
does not distinguish between defendants 
on the basis of ability to pay fines, and 
since it extends to all defendants an ap- 
parently equal opportunity for limiting 
confinement to the statutory maximum 
simply by satisfying the money portion of 
the judgment—works an invidious discri- 
mination as applied to an indigent unable 
to pay the fine, and in operative effect 
visits different consequences on two cate~ 


* Reproduced from. 1970-26 L Ed 2d 586 
with kind permission of the Pubiishers, 

+ Reference is given to a Parallel Indian 
Provision for the ronyemence of Indian 
Lawyers. 
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fories of persons, since the result is to 
make incarceration in excess of the sta- 
futory maximum applicable only to those 
without the requisite resources to satisfy 
ihe fine. (Para 12) 

(C) Constitution of India, ‘Art. 14 — 
(Case from U.S.A.) — A law non-discri- 
' minatory on its face may be grossly dis- 
. eviminatory, in its operation. (Para 12) 

(D) Constitution of India, 
While neither the antiquity of a practice 
nor the fact of steadfast legislative and 
judicial adherence to it through the cen- 
turies insulates it from constitutional at- 
- tack, such factors should be weighed in 
the balance — (X-Ref. Interpretation of 
Statutes). (Para 7) 
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f SUMMARY, 
An indigent who had been convicted 
and | 
who had received the maximum sentence 
of 1 T imprisonment and a $500 fine 
plus $5 in court costs, filed a post-convic~ 


-tion petition with the: sentencing judge 


to vacate that portion of the judgment of 
zonviction which, as permitted by siate 
statute, directed that if the defendant was 
in default of the monetary payment at 
the expiration of his imprisonment term, 
he should remain in jail to “work off" - 
the monetary obligations at the statutory 
rate of $5 per day. The trial court de- 
nied the petition, and the Supreme Court 
of Illinois affirmed, holding that there was - 
no denial of equal protection of the law 
by. continuation of imprisonment upon 
the indigent’s inabilify to pay the fine and 
zourt costs (41 TH] 2d 511, 244 NE2d | 197, 
31 ALR3d 920). 


On appeal, the Supreme Court of the 
United States vacated the judgment and 
In an opinion by 
Burger, Ch, J., expressing the view of 
seven members of the court, it was held 
that there was an ‘impermissible discrimi- 
nation, violative of the equal protection 
tlause of the Fourteenth Amendment, 
when the aggregate imprisonment of an 
indigent stata_ prisoner exceeded. the . 
maximum period. fixed by the statute 
Zoverning the offense involved, and re- 
sulted directly from an involuntary non- 
payment of a fine or court costs. . 

. HARLAN, J., concurred in the resulf, 
but stated that the matter should be gov- 
due. process standards rather 
than by equal protection standards, and 
that when a state declared that its penal 
interest could be satisfied by a fine or a 
lorfeiture in combination with a jail term, 
the administrative inconvenience in a 
judgment collection procedure providing 
for instalment payments did not, as a 
matter of due process, justify sending to 
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assets. 


BLACKMUN, J. did not partici | 


pate. 
OPINON OF. THE COURT 


Mr. 
delivered the opinion of the Court. 

1. -This - appeal . from Ilirois 
presents an important question invclv- 
ing a claim of discriminatory treat- 
ment based upon financial inability to 


pay a fine and court costs imposed. in’ 


a criminal case. The narrow issue 
raised is whether. an indigent may be 


continued in confinement -beyond the. 


maximum term specified by -statute 
because of his failure to satisfy the 
monetary provisions. of the sentence. 
We noted probable jurisdiction (i) and 
set the case for oral argument - with 


Morris v. Schoonfield, a 26° D a 


2d. 773. 


2. On Rapist 13, 1967; aE ; 


lant was convicted of petty theft and 
received the maximum sentence pro- 
vided by state law; one year impri- 
sonment and a $500 fine Gi). 
lant was also taxed $5 in ‘court costs. 
The judgment directed, as permitted 
by statute that if appellant was in de- 
fault of the payment cf the fine and 
court costs at the expiration of the 
one-year sentence, he should remain 
in jail pursuant to S. 1-7. (k) of the 
_ I Crim Code to “work off” the mone- 


tary obligations at the rate of $5 per 


day (iii). Thus, whereas the maxinrum 


G) 396 US 1036, 24 L Ed 2d 6&0= 
90 S Ct 689. 

(ii) Tl Rev ‘Stat 1967, ce 38, p 13-1, 
which proscribes theft of property not 
from the . person and not “exceeding 
$150 in value.. 

Gii) Section 1-7(k) ‘of the Crmniaat 
Code of 1961. provides: 

“Working out Fines. 

“A judgment of a fine imposed 


upon an offender.may be -enforced in - 


the sdme manner. as a judgment =2n- 
tered in a civil action; provided, how- 
ever, that in such judgment imposing 
the fine the court may further order 
that upon non-payment of such fine, 
the offender may- be imprisoned until 
the fine is paid, or satisfied at the 
rate of $5.00 per day of imprisonment; 
provided, further, however, that no 
person shall be imprisoned under the 
first proviso hereof for a longer period 
than 6 months.” 
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jail or extending the jail term of indi- 
viduals who possessed no accumulated : 

x tence imposed here required appellant 
‘to be confined for 101 ‘days beyond 
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term of imprisonment for petty theft 
was one year, the effect of the sen- 


the maximum period of confinement 
fixed by-the statute since he could not 
pay the fine and costs of $505. 


3. On November 29, 1967, ap- 
pellant, while still an inmate in the 
county jail, petitioned the sentencing 
judge (iv) to vacate that portior of 
the order requiring that he remain 
imprisoned upon expiration of his one 
year sentence ‘because of non-payment 
of the fine and court costs. Appellant 
alleged that he. was ‘indigent at all 
stages of the proceedings, was without 
funds or property to satisfy the money 
portion of the sentence and that he 
would “be able to-get a job and earn 
funds to pay the fine and casts if.. 


. released from jail- upon expiraticn of 


his’ one year. sentence.” The State did 
not dispute the factual allegations (v) 
and the trial court granted the State’s 
motion to dismiss the petitioner “. . . for 
the reason that [appellant] was not le- 
gally entitled at that time to the relief 
requested ... because he still has time 
to serve on “his jail sentence and when 
that sentence has been served ‘fnan- 
cial ability to pay a fine might not be 


the same as x was of the date [of sen- . 


tencing]. d 
4. “Appeal was . taken directly 
to the.” Supreme Court of Illinois, 


which appears: to have rejected any 
suggestion by the trial court that the 
petition was premature and wert on 


~ Gv) The post-conviction petition 
was filed’ pursuant to S. 72 of the 
Ilinois Civil Practice Act. 


(v) Parenthetically we note that 
appellant was unable to post pretrial 
bail of $2,000 and was therefore requir> 
ed to remain in custody. 


On: May 23, 1958 appellant 
completed service of his one year sen- 
tence less. time off for time spent in 
custody prior to trial. He then began 
serving the period of incarceration re- 
quired to satisfy the $503 fine and cost. 
On May 28, 1968 however, the Supreme 
Court of Illinois, on motion of appel- 
lant’s counsel, set bail pending appeal 
at $500; the 10 % deposit was posted 
by the Civil Legal Aid Service. Ap- 
pellant is free on bond, and since he 
has not yet served the full period of 
incarceration to satisfy the fine and 
costs the case.is not moot. 
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fo- decide appellant’s constitutional 
claim on the. merits. It held that 
“there is no denial of equal protec- 
tion of the law when an indigent de- 
fendant is imprisoned to satisfy pay- 
ment of the fine.” repie v. Wiliams 
(1969) 41 Ill 2d 511, 517 = 244 NE 2d 
197, 200 (vi). 


5. In addition to renewing the 
constitutional argument rejected by 
the state courts, appellant advances a 
host of other claims(vii) which, in light 
of our disposition, we find unnecessary 
to reach or decide. Appellant challenges 
the constitutionality of S. 1-7 (k) of 
the Illinois Criminal Code and argues 
primarily - that the Equal Protection 


Williams v. Illinois 


Clause of the Fourteenth Amendment - 


prohibits. imprisonment of an indigent 
beyond the maximum term author- 
ized by the statute governing the sub- 
stantive offense when that imprison- 
ment flows directly from his present 
inability to pay a fine and court costs. 
In response the State asserts its in- 
terest in the collection of revenues 
produced by payment of fines and 
contends that a “work off’ system, as 
provided by S. 1-7 (k), is a rational 
means of implementing that policy. 
That interest is substantial and legi- 
timate but for present purposes it is 
not unlike the State’s interest in col- 
lecting a fine from an indigent per- 
son in circumstances where no impri- 
sonment is included in the judgment. 
The State argues further that the sta- 
tute is not constitutionally infirm sim- 
ply because the legislature could have 
achieved the same result by some other 
means. With that general proposition 
we have no quarrel but that generality 
does not resolve the issue. 

6. As noted earlier, appellant’s 
incarceration beyond the statutory 
- maximum stems from separate albeit 
related reasons: nonpayment of a fine 


(vi) The Supreme Court of Mi- 
nois dealt exclusively with that por- 
tion of the unpaid sum stemming from 
the fine. Its opinion contains no dis- 
cussion of the constitutionality of in- 
carceration arising from failure to pay 
court. costs even though the issue was 
tendered. 

(vii) Appellant also argues that 
every instance of default imprison- 
ment violates either the Equal Protec- 
tion and/or Due Process Clause {s} of 
the Fourteenth Amendment. He also 
asserts that the $5.00 per diem figure 
is unreasonable and irrational . - 





‘(Burger C. J.) 
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and nonpayment of court costs. We 
find that neither of those grounds can 
constitutionally support the type of 
imprisonment imposed here, but we 
treat the fine and costs together 
because disposition of the claim on 
fines governs our disposition on costs 
(viii). 

7. The custom of imprisoning 
a convicted defendant for nonpayment 
of fines dates back to medieval Eng- 
land(ix) and has long been practiced in 
this country. At the present time all 
States and the Federal Government 
have statutes authorizing incarceration 
under such circumstances. Most Sta- 
tes permit imprisonment beyond the - 
maximum term allowed by law, and 
in some there is no limit on the length 
oftime onemayserve for nonpayment 
(x). While neither the antiquity of 
a practice nor the fact of steadfast 
legislative and judicial adherence to it 
through the centuries insulates it from 
constitutional attack, these factors 
should be weighed in the balance(xi). In- 
deed, in prior cases this Court seems 
to have tacitly approved incarceration 


(viii) See n 20, infra. 

(ix) See generally, 2. Holdsworth, 
A History of England, 43-44 (3rd ed 
1923); Bishop on Criminal Law 940, p 
693 (9th ed 1923); 1 Stephen, A His- 
tory cf the Criminal Law of England 
57 (1883). See also, Note, Fine, Impri- 
sonment,. and the Poor, 57 Cal L Rev 
778, 780-787 (1969). 

(x) The National Legal Aid and 
Defender Association, as Amicus Cur- 
iae, has filed a brief ‘containing an ex- 
tensive appendix which includes all 
the state statutes with helpful an- 
notations. We have reproduced this 
portion of their brief as an appendix 
to this opinion. The corresponding 
federal statutes are 18 USC Ss. 3565, 
3569 (1964). See also Note, The Equal 
Protection Clause and Imprisonment ` 
of the Indigent for Nonpayment of 
Fines, 64 Mich L Rev 938 (1968). 

(xi) See Walz v. New York City 
Tax Comm’n, — US——, 25 L Ed 
2d 697, 707, 90 S Ct 1409, where we 
noted that “Nearly 50 years ago Mr. 
Justice Holmes stated: 

“(Df a thing has been practised 
for.two hundred years by common con- 
sent, it will need a strong case for the 
Fourteenth Amendment to affect it, 
(Jackman) v. Rosenbaum, 260 US 22, 
31, (67 L Ed 107, 112, 43.S Ct 9} 
(1922). f 
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to “work off’ unpaid fines. See Hill 
v. United States, 298 US 460, 80 L Ed 
1283, 56 S Ct 760 (1936): Ex perte 
Jackson, (1877) 96 US 727 = 24 L Ed 
877 (xii). 

8. The need to be open to 
reassessment of ancient practices other 
than those explicitly mandated by the 
Constitution is illustrated by the pre- 
sent case since the greatly increased 
use of fines as a criminal sanction has 
made nonpayment a major cause of 
fnearceration in this country(xiii). De- 
fault imprisonment has traditionally 
been justified on the grounds that -tis 
a coercive device to ensure obedience 
tothe judgment of the court(xiv). Thus, 
commitment for failure to pay has 
not been viewed as a part of the puni- 
shment or as an increase in the penal- 
ty; rather, it has been viewed as .a 
means of enabling the court to enfcrce 
collection of money which a convict- 
ed defendant was obligated by the 
sentence to pay. The additional impri- 
sonment, it has been said, may always 
be avoided by payment of the fine(xv). 

9. We conclude that when the 
aggregate imprisonment exceeds the 
maximum. period fixed by the stafute 
and results directly from an involun- 
tary nonpayment of a fine or ccurt 
costs we are confronted with an im- 
permissible discrimination which rests 


`. on ability to pay, and accordingly, we 


reverse. 

10. Griffin v. TWlinois, (1956) 351 
US 12 = 100 L Ed 891 = 76 S Ct 585 
= 55 ALR 2d 1055 marked a signifi- 
cant effort to alleviate discriminazion 
against those who are unable to meet 
the costs of litigation in the adminis- 
tration of criminal justice. In holding 
the failure to provide an indigent cri- 
minal defendant with a trial transcript 
at public expense in order to prosecu~ 


- | (xii) We note, however, that nei-her 
fn those cases, nor at any other time, 
were the constitutional issues flowing 


from lack of funds presented to this . 


Court for resolution. 
(xiii) See, e. g., I. Silverstein, De- 

fense of the Poor, 123 (1965); Rubin, 

Criminal Correction 253 (1963). 

(xiv) See, e: g., Chief Judge Desm- 
ond’s excellent treatment of the his- 
forical development in People v. 3af- 
fore, 18 NY 2d 101, 271 NYS 2d 972, 
218 NE 2d 618 (1966). 

(xv) See, e. g., Peeples v. Dis-rict 
of Columbia, 75 A 2d 845, 847 [DC 
Mun App 1950). 3 
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te an appeal was a violation of the 
Equal Protection Clause, this Court 
declared that “(t)here can beno equal 
justice where the kind of trial a man 
gets depends on the amount of money 
he has.” Id., at 19 = 100 L Ed aż 899 
= 55 ALR 2d 1055. In the years ' 
Since the Griffin case the Court has 
had frequent occasion to reaffirm al- 


Tegiance to the basic command that 


justice be applied equally to all per- 
sons (xvi). Subsequent decisions of this 
Court have pointedly demonstrated 
that the passage of time has heighten- 
ed rather than weakened the attempts 
to mitigate the disparate treatment of 
indigents inthe criminal process (xvii). 
Applying theteaching of the Griffin 
case here, we conclude that an indigent 
criminal defendant may not be impri- 
soned in default of payment of a fine 
beyond the maximum authorized by 
the statute regulating the substantive 
offense. 

Y 11. A State has wide latitude 
in fixing the punishment for state cri- 
mes. Thus, appellant does not assert 
that Illinois could not have appropri- 
ately fixed the penalty, in the first in- 
stance, at one year and 101 days. Nor 
has the claim been advanced that the 
sentence imposed was excessive in 
light of the circumstances of the com- 
mission of this particular offense. 
However, once the State has defined 
the outer limits of incarceration neces- 
sary to satisfy its penological interests 
and policies, it may not then subject 
a certain class of convicted defendants 
to a period of imprisonmént beyond 
the statutory maximum solely by rea- 
son of their indigency. 

12. It is clear, of course, that 
the sentence was not imposed upon 
appellant because of his indigency but 
because he. had committed a crime. 
And the Illinois statutory scheme does 
not distinguish between defendants on 
the basis of ability to pay fines. But, 
as we said in (1956) 351 US 12 = 100 
L Ed 891 supra, “a law nondiscrimi- 
natory on its face. may be grossly dis- 
criminatory in its operation.” Td., at 


(xvi) See, Note, Discriminations 
Against the Poor and the Fourtzenth 
Amendment, 81 Harv L Rev 435 (1967). 

(xvii) See, e. g., Rinaldi v. Yeager, 
384 US. 305, 16 L Ed 2d 577, 86 S Ct 
1497 (1966); Douglas v. California, 372 
US 353, 9 -L Ed 2d 811, 83 S Ct 814 
(1963); Smith v. Bennett, 365 US 708, 
6 L Ed 2d 39, 81 S Ct 895 (1961, ` 
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17, n 11 = 100.L Ed at 898 = 55 ALR 
2d 1055. Here:the Illinois statute as 
applied to Williams works an invidi- 
ous discrimination solely because he is 
unable to pay the fine. On its face 
the statute extends to all defendants 


- lan apparently ‘equal opportunity for. 


limiting ‘confinement to the statutory 
maximum simply. by 
money judgment: In fact, -this is an 


illusory choice for: Williams or any in-` 


digent. who, by definition, is without 
funds(xviii). - Since only a- convicted 
person, with access to funds can avoid 
the increased imprisonment the Illinois 
statute in operative effect exposes-only 


indigents to the risk of imprisonment . 


beyond the statutory maximum. By 
making the maximum confinement 
contigent upon: one’s. ability to pay, 
the State has visited different conse- 
quences on two categories of persons 
since the result is to make incarcera- 
tion in excess ‘of the statutory. maxi- 
mum applicable only to those without 
the requisite resources to satisfy the 
money portion of the judgment(xix). - 


13. The mere fact that an indi- 


. gent in a particular case may be im- 
prisoned for a longer time than isa 
non-indigent convicted of the 
offense does not, of course, give rise 


to a violation of the Equal Protection ` 


Clause. Sentencing judges are vested 
with wide discretion in the exceeding- 
ly. difficult task of determining the 
appropriate punishment in the count- 
less variety of situations which appear. 
The Constitution permits qualitative 
differences in. meting out punishment 
and there is no requirement that two 


persons convicted of the same offense. 


receive identical sentences. Thus it 
was that in Williams v..New York, 


(1949) 337 US 241, 247, 93 L Ed 1337, 


1342, 69 S Ct 1079 we said “The be- 
lief no longer prevails that every of 
fense in a like legal category calls for 
an identical ‘punishment: without 
regard to the past life and ‘habits of 
a. particular. akende 


(xviii) See, .e. g., Goldberg, Edua- 
- fity and Governmental Action, 39 NYU 

L Rev 205, 221 (1964). 

- (xix) We wish to make dear ‘that 
nothing in -our decision. today preclu- 
des imprisonment for- willful ` refusal 
to pay a fine or court costs. See Ex 
parte Smith, 97 Utah 280, 92 P 2d 1098 
(1939). Cf Ilinois v. Allen, 397 US 
337, 25 L Ed 2d 353, 90 S ae 1057 
(1970). - 


a ziz 
Eia 


Williams v. Ilinois Burger C. J.) 


satisfying sa 


same 


A.T. RB. 
14. Nothing in today’s deci- 
sion curtails the sentencing. . preroga- ` 
tive of a judge. because, as noted pre- 
viously, the sovereign’s purpose in con= 
fining an indigent beyond the statu- 
tory maximum is to provide a coercive 
means-of collecting or “working out” 
a fine. After having taken into con- 
sideration the wide range of factors 
underlying ‘the exercise of -his sentenc- 
ing function, nothing we now hold 
precludes a judge from’ imposing on - 
an indigent, as on any~defendant, the. 
maximum. penalty prescribed. by law. 


15. It bears’ emphasis ‘that our 
holding does not deal with a judgment 
of confinement for non-payment of a 
fine in the familiar pattern of alterna- 
tive sentence of “$30 or. 30 days.” We 
hold only that a State may not con- 
stitutionally ‘imprison beyond the 


-maximum duration fixed by statutea 


defendant who is financially unable to 
pay a fine. “A statute permitting a 
sentence of both imprisonment and 
fine cannot be parlayed’ into a longer 
term of imprisonment than is fixed 
by the statute since to do so “would 
be to accomplish indirectly as to an 
indigent that which cannot be done 
directly. We have no occasion to reach 


the question whether a State /is pre-. 


cluded in any other circumstances 
from. holding an indigent accountable 
for a fine by use of penal sanction. We 
hold only that the Equal Protection 
Clause of the Fourteenth: Amendment 
requires that the statutory ceiling 
placed on imprisonment for any sub- 
stantive offense be the same for. all 
defendants ` i tespepive of their econo- 
mic status(xx). . ; 


` (xx) What we have said regard- 

ing imprisonment for involuntary. 
nonpayment of fines applies with 
equal force to: imprisonment. ,for 
involuntary nonpayment. of court 
costs. Although .the- actual amounts 
prescribed for.: fines `” and court 
costs reflect . quite different con- 
siderations, . ‘see. generally, Litigation 
Costs: - The ` .Hidden.- Barrier to the 
Indigent, 56 Geo LJ 516 (1968), the- 
purpose of incarceration -appears to 
be the same in bcth instances: ensur- 
ing compliance with a judgment. Thus. 
inability to pay court costs cannot jus- 
tify imprisoning. an indigent beyond 
the maximum statutory term since the 


Equal Protection Clause prohibits ex- 
‘panding the maximum’ term specified 
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16. The State is not powerless 
fo enforce judgments against those 
financially unable to pay a fine; im- 
deed, a different result would amount 
to inverse discrimination since it 


would enable an indigent to avo-d . 


both the fine and imprisonment... for 


nonpayment whereas other defendants `. 
‘limits the power of the sentencing 


must always suffer one or the other 
conviction. 

17. Tt is “unnecessary for. us 7o 
canvass the numerous alternatives =o 
‘which the State by legislative enact- 
ment—or judges within the scope 2% 
their authority—may resort in order 
to avoid imprisoning an indigent b2- 
yond the statutory maximum for in- 


voluntary nonpayment of a fine or. 
Appellant. has suggested. | 


court costs. 
several plans, some of which are: al- 
ready utilized in-some States, while 
others resemble those proposed by 
various studies(xxi). The Stateis free 
to choose from among the variety >f 
solutions already proposed and, f 
course, it may devise new .ones.(xx-i) 

18.. We are not -unaware that 
today’s holding may -place a furth=r 
burden on States in administering cri- 
minal justice. Perhaps a fairer and 
more accurate statement would be 


. which apathy or absence of challenge 
have permitted to stand. But the con- 
stitutional imperatives of the 


the status quo. “Any supposed admi- 
nistrative inconvenience would be 


by the statute simply because of ima- 
bility to pay. 

(xxi) Appellant has suggested that 

the fine and costs could be collected 

through an installment plan as is cur- 


rently used in several States. E. g., Cal- 


Pen Code. S. 1205; -Mich Stats Ann S 
28.1075. (1959): Pa Stat Ann tit _19, 
- Ss. 953-956 (1964). - See also A. B. à 
Minimum Standards for Criminal Jus- 
tice, Sentencing Alternatives and Pr- 
cedures (Approved Draft, 1968) S. 21 
(b), pp. 117-123. 

Appellant. also suggests (Hae. the 
trial judge could - impose a. parole 
requirement on an indigent: ‘that he do 
specified work during the day to satis- 
fy the fine. Cf 50 USC App 456. 

See also Model- Penal Code S. 7.62 
(3) (a). (Proposed Official Draft 1965). 

(xxii) Cf. United: States v. Wade, 
388 US 218, 239, 18 L Ed 2d 1149, 1164, 
87 S Ct 1926 (1967). : 
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Equal . 
Protection Clause must have priori:y 
over the comfortable convenience ‘Df: . 


- process. 


U.S. S.C. 69 


_ minimal sinees. ue wee cos ògo doo ooe see 


{the unpaid portion of the. acl 
could be reached through the ordina- 
ry processes of garnishment in the 
event of default”. Rinaldi v. Yeager, 
(1966) 384 US 305, 310 =..16 L Ed 2d 
577, 581 = -86 S Ct 1497.. 

19:.... Nothing we hold today l 


judge to impose alternative sanctions 
permitted by Illinois law; the defini- 
tion of such alternatives, if any, lies 
with the Illinois courts. We therefore 
vacate the judgment appealed. from 
and remand to the Supreme Court of 
Tilinois for further proceedings not 
inconsistent with this opinion. 
It is so ordered. 


` Mr. Justice . Blackmun took no 


“part i in the consideration or decision of 


this case. 
APPENDIX 


STATE STATUTORY PROVISIONS 
CONCERNING INCARCERA- 
-~ TION FOR FAILURE 
` TO PAY FINE - : 


xx XX XX 
SEPARATE OPINION 


MR. JUSTICE HARLAN, concurr- 


be - ing in the result. 
that new cases expose old infirmitiss . 


20. I concur in ‘days judg- 
ment, but in doing so wish to disso- 
ciate myself from the “equal protec- 
tion” rationale employed by the Court 
to justify its conclusions. 


21. The “equal _ protection” 
analysis of the Court is, I submit, a 
“wolf in a ‘sheep’s clothing,” for that 
rationale. is no more than a masquer- 


zade of a supposedly objective standard 
-for ‘subjective’ judicial judgment as to 
-what state’ legislation offends notions 
: of “fundamental fairness.” 


f Under the 
Tubric of “equal přotection” this Court 
has in recent times. effectively substi- 
tuted its own “enlightened” social phi- 
losophy. for that. of the legislature no 
less than did in the.older days the 


_judicial adherents of the now discre- 


dited doctrine of “substantive” - due 
I, for one; would prefer to 


judge the. legislation before .us in this 


ease. in terms of due: process, that is 


to determine whether it’ arbitrarily in- 
fringes a‘constitutionally protected in- 
terest of this petitioner. Due process, 
as I noted in my dissenting opinion in 
Poe v. Ullman, (1961), 367 US 497, 522 
= 6 L Ed 2d 989, 1007 = 81 S Ct 1752 
is more than merely a procedural safe- 
guard; it is also a “‘bulwar{k] <.. & 
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against arbitrary Tegislation.’ ” Hurtadc 
v. California, 110 US 516, 532 = 28 L 
Ed 232, 237 =4 S Ct 111. See Flem- 
ming v. Nestor, (1960) 363 US 603 = 
4 L Ed 2d 1435 = 80 S Ct 1367 anc 
my dissenting opinion in Shapiro v. 
Thompson, (1969) 394 US 618, 655 =22 
L Ed 2d 600, 627 = 89 S Ct 1322. 


22. The matrix of recent 
“equal protection” analysis is that the 
“rule that statutory classifications 
which either are based upon certain 
‘suspect’ criteria, or affect ‘fundamen- 
tal rights’ will be held to deny equal 
protection unless justified by a ‘com- 
pelling’ governmental interest,” Sha- 
piro v. Thompson, supra, (1969) 394 
US 618 at 658 = 22 L Ed 2d 600 at 
629 (Harlan, J., dissenting). In Sha- 
piro, Harper v. Board of Elections, 
(1966) 383 US 663, 680 = 16 L Ed 2c 
-169, 180 = 86 S Ct 1079, and Williams 
v. Rhodes, (1968) 393 US 23, 41 = 21 
L Ed 2d 24, 37 = 89 S Ct 5. I attempt- 
ed, in dissent, to expose the weakness 
fn the precedential and jurisprudential 
foundation upon which ‘ the current 
doctrine of “equal protection” sits. See 
also (1956) 351 US 12, 29, at 34-36 = 
100 L Ed 891, 904, at 906-908 = 7€ 
SCt 585=55 ALR 2d 1055 (dissenting 
Opinion); Douglas v. California, (1963) 
372 US 353, 360 = 9LEd 2d 811, 815= 
83 S Ct 814 (dissenting opinion). I need 
not retrace the views expressed in 
these cases, except to object once 
again to this rhetorical preoccupation 
with “equalizing” rather than analyz- 
fng the ‘rationality’ of the legislative 


distinction in relation to legislative 
purpose. 
23. An analysis under due pro- 


cess standards, correctly understood, 
fis, in my view, more conducive to judi- 
cial restraint than an approach couch- 
ed in slogans and ringing phrases, 
such as “suspect” classification or “in- 
vidious” distinctions, or “compelling” 
state interest, that blur analysis by 
shifting the focus away from the 
nature of the individual interest affect- 
ed, the extent to which it is affected; 
the rationality of the connection þe- 
tween legislative means and purpose, 
the existence of alternative means for 
effectuating the purpose, and the 
degree of confidence we may have 
fhat the statute reflects the legislative 
concern for the purpose that would 
legitimately support the means cho- 
sen. Accordingly, I turn to the case 
at hand. 


Williams v. Ilincis (Harlan J.) 


A.LR. 
24. The State of Tlinois has 
made the unquestionably legitimate 


determination that the crime of petty 
larceny should be punished by a jail 
term of days, up to one year, in com- 
bination with a fine of a dollar 
amount. Anyone who, in the judg- 
ment of the trial judge, should receive 
the stiffest penalty known to Illinois 
law for this crime may, if he posses- 
ses funds, satisfy the demands of the 
criminal law by paying the fine sup- 
erimposed on the jail term. If he can- 
not pay his debt to society, it is sure- 
ly not unequal, but, to the contrary, 
most equal, that some substitute sanc- 
tion be imposed lest the individual of 
means be subjected to a harsher penal- 
ty than one who is impoverished. If 
equal protection implications of the 
Court’s cpinion were to be fully rea- 
lized, it would require that the conse- 
quence of punishment be comparable 
for all individuals; the State would be 
forced to embark on the impossible 
task of developing a system of indi- 
vidualized fines, such that the total 
disutility of the entire fine, or the 
marginal disutility of the last dollar 
taken, would be the same for all in- 
dividuals. Ci. Michelman, Foreword: 
On Protecting the Poor Through the 
Fourteenth Amendment, 83 Harv L. 
Rev 7 (1969) Today’s holding, and 
those in the other so-called “equal 
protection” decisions, e.g., (1963) 372 
US 353=9 L Ed 2d 811=83 S Ct 814 
Anders v. California, (1967) 386 US 
738 = 18 L Ed 2d 493 = 87 S Ct 1396 
offer no pretense to actually provid- 
ing such equal treatment. It cannot 
be argued that the requirement of 
counsel on appeal is the right to the ` 
most skilled advocate who is theoreti- 
eally at the call of the defendant of 
means. However desirable and en- 
lightened a theory of social and eco- 
nomic equality may be, it is nota 
theory that has the blessing of the. 


Fourteenth Amendment. Not “every 
major social ill in this country can 
find its cure in some constitutional 


‘principle; and. .. .this Court (is not 
equipped to) take the lead’ in promot- 
ing reform when other branches fail 
to_act. The Constitution is not a pan- 
acea for every blot upon the public 
welfare, nor should this Court, ordain- 
ed as a judicial body, be thought of 
as a general haven for reform move- 
ments.” See Reynolds v. Sims, (1964) 
377 US 533, 589, at 624, 625, = 12 L 
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Ed 2d 506, 543, 562, 563 = 84 S Ct 
1362 (dissenting opinion). 


25. The reluctance of the 
Court to carry its “equal protection” 
approach to its most logical conse- 
quences accents what I deem to be the 
true considerations involved in this 
case, namely, whether. the. legislature 
has impermissibly affected an indivi- 
dual right or has done so in an arbi- 
trary fashion. Cf. Michelman, supra. 
While legislation usually will not be 
deemed arbitrary if its means can 
arguably be supposed to be related io 
a legitimate purpose, see my dissert- 
ing opinion in (1969) 394 US 618 = 
22 L Ed 2d 600, supra, and generally 
the burden of demonstrating the exist- 
ence of a rational connection. between. 
means and ends is not borne by the 
State, see (1960) 363 US 603 = 4 L Ed 
2d 1435 = 80. S Ct 1367 and my dës- 
senting opinion: in Swann v. Adms, 


501, 506 = 87 S Ct 569 the -presump- 
tion of regularity that comes with 


legislative judgment is one that is rot . 


equally acceptable in all. instances, 
blind to the nature of the. interests 
affected. 


26. Thus, as a due process 
matter I have subscribed to tne 
admonition of - Skinner: v. . Oklahoma, 
(1942) 316 US 535, 541 = 
1655, 1660 = 62 S Ct 1110, where the 
Court cautioned that “there are limits 
to the- extent to which the presump- 
tion of constitutionality can be press- 
ed” where a ‘basic liberty” is concern- 
ed. (1942) 316 US 535, 541, = 86 L 
Ed 1655, 1660 = 62 S Ct 1110. See 
-~ my dissenting opinion in 1961 367 US 
497, 522, at 543 = 6 L Ed 2d 989, 1007, 
at 1019 = 81 S Ct 1752. The same 


view point was implicit in (1960) 363 ° 
US 603 = 4 L Ed 2d 1435 = 80 S Gt - 


1367 where the Court remarked the 
breadth of latitude to be accorded to 
a legislative judgment when the in- 
terest was that of a. “noncontractral 
benefit under a social welfare pro- 
gram.” 363 US, at 611, 4 L Ed 2d at 
1445. Thus while that “interest. . 

is of sufficient substance to fall within 
the protection from arbitrary gov- 
ernmental action afforded by the Due 
Process Clause,” when that interest is 
the “withholding of a noncontractual 
benefit under a social welfare pro- 
gram..... ; we must recognize that 
the Due Process Clause can be .thougat 
to interpose a bar only if the statute 
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‘fication, utterly lacking 


.See NAACP v. Alabama, 


86 L 3d - 


-ing any penological purpose in 


U.S.S.C. 71 


manifests a patently arbitrary classi- 
in rational 
justification.” 363 US, at 611, 4 L Ed 
2d at 1445. : 


27. The implication ‘of Flem 


-ming is, however, that the deference 


owed to legislative judgment is not the 
same in all cases. Thus legislation that 
regulates conduct but incidentally af- 
fects freedom of expression may, al- 
though it isa rational choice to effect- 
uate a legitimate legislative purpose, 
be invalid because it imposes a burden 
on ‘that right, or because other means, 
entailing less imposition, may exist. 
(1958) 357 
US 449 = 2 L Ed 2d 1488 = 78 S Ct 
1163 Lovell v. City of Griffin (1938) 


‘303 US 444, 82 L Ed 949, 58 S Ct 666 


Garner’ v. Louisiana, (1961) 368 US 
157, 185 = 7 L Ed 2d 207, 226 = 82 
S Ct 248 (concurring opinion); United 


i ; “States v. O’Brien, (1968) 391 US 367 
(1967) 385 US 440 447 = 17 L Ed 2d. v rien, ( } ; 


388, 20 L Ed 2d 672, 686, 88 S Ct 1673- 
(concurring opinion). * 


28. These decisions, by no 


„means dispositive of the. case before 
“uS, 


unquestionably show that this 
Court will squint hard at any legisla- 
‘tion that deprives an individual of his 
liberty—his right to remain free. CEL 
my dissenting opinion in (1961) 367 US 
497, 6LEd 2d 989 supra. ‘While the 
interest of the State, that of purish- - 
ing one convicted of crime is no less 
substantial, ef. concurring opinion of 
Mr. Justice. Brennan .in Illinois v. 
Allen, (1970) 397 US 337 = 25 L Ed 
2d 353 = 90 S Ct 1057 the “balance 
which our Nation, built upon postu- 
lates of respect for the liberty of the 
individual, has struck between that 


` liberty and the demands of organized 


society `... ” (1961) 357 US 337 at 
‘542 = 6 L Ed 2d 989 at 1019, “having 
regard for what history teaches” is 
such that the State’s interest here Joes 
not outweigh that of the individual's 
such as to bring into full play the ap- 
plication of the usual salutary . pre- 
sumption of rationality. ` 


29. The State, by this statute, 
or any other statute fixing a penal 
of a fine, has declared its penologic 
interest—deterrence, . retribution and 
rehabilitation — satisfied by a mone- 
tary payment, and disclaimed, as sary- 
such 
cases, a term in jail. While there can 
be no question that the State has a 
Jegitimate concern with punishing an 


72 U; S.S.C, 


iñdividual who cannot pay the fine, 
Z there-is serious question in my. min 
. whether, having declared itself indif- 
ferent to fine and jail, it can consis- 
tently with due process refrain from. 


offering some alternative for payment 


on the installment plan. | 


30. There. are two conceivable 
-_ justifications for . not doing so.: -The 
“most obvious and Jikely-. justification 
for -the present - -statute. is- administra- 
tive conveniencèė., Given the interest 
of the individual affected, I do not 
think a State may, after declaring 
itself indifferent between a fine and 
` jail, rely.on the convenience “of the 


‘latter as a constitutionally: acceptable 


means for enforcing. its interest, given 
‘the existence :of less restrictive alter- 
natives. Cf.. Mullane v. Central Han- 
over. Trust Co. . (1950) 339 US: 306, = 
neg 865. =- 10-5 Ct. 652. . © n 


: 31.. - a second " oanestvable 
justification is that the jail ‘alternative 

serves a penological purpose that can- 
not be served by eollection of a fine 
over time. 
clared itself satisfied -by a fine; 
alternative of jail to, a fine. serves 


neither a rehabilitative. or retributive - 
The question is, then, “whe-.. 
ther the ‘Yrequiremént ‘of ‘a: lumpsum ` 
payment can be sustained as a rational . 
legislative determination: that deter- . 


interest. 


rence is effective only when a fine’is 
exacted at once after sentence and by 
lump sum, rather. than over.a term. 
This is a highly doubtful proposition, 
since, apart from the mere fact of 
conviction and the humiliation <‘asso- 
ciated with it: and the token of puni- 
shment evidenced ‘by the forfeiture, 
the ‘deterrent effect of a fine is apt to 
‘derive more -from its pinch on the 
purse than ° the time of payment. EUR 


32. That the Illinois 
represent ` a considered ‘judgment, - evi- 


neing the belief that jail is a rational, - 


and necessary trade-off to punish the 


individual who possesses no accumu-., 
lated assets seems most unlikely, since’ 


the . substitute sentence provision, 
phrased in terms of a. judgment col-. 


lection statute, does not impose a dis- 
cretionary jail term, as an alternative. 
sentence, -but rather; equates. days in. 


jail . with a fixed . sum. - Thus, given 
that. the only ‘conceivable. justification 
for this statute that would satisfy due 
_ process—that a lump-sum fine is a bet- 


ter deterrent. than. one Parame: over: 


` Williams v.. Hlinois Harlan ny 


ust ‘be jail- 


It is clear that having: de- , 
‘the - 


statutes - 


cial. agent determines 
' punishment “requires less than the 


l ALR. 
a period of time — is the onè that is 
least likely to represent a considered 


legislative - judgment, I would -hold 
these statutes invalid. ` 
33.  The.- conclusion I reach is 


only that when a State declares -its 


_ penal interest’ may be satisfied by ‘a 
_ fine or a forfeiture’ 


in combination. 
with a: jail -term the’ administrative - 


inconvenience in a judgment collec- > 


tion. procedure does not,- as a ‘matter 
of due process, justify’ sending to jail 
or extending the jail.term of indivi- . 
duals who ‘possess. no : accumulated 
assets.*. I would reserve the question 


-as to whether a considered legislative 


judgment that a lump-sum fine is the 
only effective kind of forfeiture . for 
deterrence and that the ` alternative ` 
‘It follows, a fortiori,- 
that no- conclusion reached’ herein 
casts any doubt on ‘the conventional 
"$30 or 30 days”if - the. ` legislature 


eo that should be the penalty for 
‘the 
_ Against the-Poor and the Fourteenth 
- Amendment, ‘81 


crime. Note, 


Discriminations 
Harv’ L Rev 435 
(1967).-- Such a statute’ evinces the 
perfectly rational determination that 
some individuals will: be adequately 
punished by: a:money fine; and others, 
indifferent tō, imoney—whether, by. vir- 
tue of indigency or other . reasons — 
can only be punished by a jail term..- 
Still more patently nothing said here- 


in precludes the State from punishing: ` 


ultimately by jail individuals who: 
fail to pay. fines. or imprisoning im- 
mediately individuals -who, in the 
judgment of a court, will not: under-. | 
take to pay- their fines. 


: 34. ‘On ` these ` ‘premises I join 
the Court’s: judgment vacating “appel- 
lants sentence ‘and: remanding to the 
Supreme Court 'of Illinois. to afford’ 
it an opportunity to instruct the sen- 
tencing ‘judge as. to any, permissible 
alterriatives under Illinois law. It may 
‘be that Illinois. courts -have-the power 
to fashion a procedure pending further 
consideration -of this problem by the 
state legislature.. Cf. Rosado v. Wy- . 
man, (1970) 397 US 397, 421, 422 =.. 


- *In this regard,. unlike the Court, I 
see. no-distinction between circumst- 
ances where the State through its judi~ 
that. effective 


maximum prison term plus a fine, ora 
fine alone, and the circumstances of 
this ‘case. l at iy” 7 


1971 


25 L Ed 2d 442, 460, ` 46L 90 S Ct 
1207 and my concurring: opinion in 
Welsh v. United States, (1970) 26 L Ed . 
2d 308, 321; =. 

i Case ‘remanded. 





AIR 1971 U. SS. C. 73 (Y 58 C 64) 


((1971) 28 L- Ed. 2d 499)” 
BLACKMUN, BLACK, DOUGLAS, 
MARSHALL AND BRENNAN JJ. _ 

William P. Rogers, Secretary of 


State, . Appellant v. Aldo Mario Beléi, - 


Respondent.: ` 
nO (No. 24). Decided op- 5-4-1971. - 
Constitution of India, Arts. 5, 10 


— (U. S. A. Case) 
United States of -America —  Fcur- 
teenth Amendment — (U. S. A.) Im- 
migration and Nationality Act (1952). 
(8 U.S.C. S. 1401 (b) S. 301 (a) (%) 
and (b)) — Citizenship by birth and 
by naturalisation — Birth outside 
United States in Italy — Mother Ame- 


rican national and father . Italian — 


Prerequisites of S. 301: (b) not 
complied with — Such person. loses 
American Citizenship — S. aut {b} is 
constitutionally valid. 

(Per Majority © 
4 more)): ~ 


‘Boa ‘person born in. Italy of an 


American mother and Italian father 


stayed in Italy ` for... almost twenty- 
three years with: occasional visits to 
United States for short periods. By 
virtue of S. 301 (a) (7) he had become 
-a national and a citizen of the United 
States. 
ment to the Constitution (U.S.A.) all 
persons born or -naturalized in. the 
United States and subject to the juris- 


diction thereof are Citizen of the: Uni-.- 


ted States. ‘B’ being a foreign korn 
child of an American parent: not tav- 
ing complied with the 
5 years residence in the United States 
between the ages 14 and 28 under sec- 
tion 301 -(b) had forfeited: his Ameri- 
can citizenship. ‘B’ therefore mcved 
the Court that (1) the Secretary - of 


*Reproduced from (1971) 28 L. Ed. 2d 
499 with the kind permission of the 
publishers.. . 

fReference ‘is given “to. a Parellel 
Indian Provision for the Conv2ni- 
ence of Indian Lawyers. : 


HO/HO/D987/71/BDB 
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Under the Fourteenth Amend- °: 


condition . of. 


{[Pr. 34] U.S. S.C. 73 


the State be: enjoined from carrying 
out and enforcing S. 301 (b) and (2) 


as declaratory judgment that :S. 301 


tb) is unconstitutional and that (3) he 
is and has. always ‘been a native born 
United . States Citizen. 


Held, - that. the American’ law ac- 
cepts. the - English concepts that the 
place’ of birth governs citizenship sta- 
tus except as modified by Statute. The 
definition ‘envisaged by the 14th 
Amendment does not apply to acqui- 
sition of Citizenship by being born 
abroad of an American parent. Case 
of a person born abroad of an Ameri- 


. can parent and such other cases not 
` covered | by 


«~ Citizenship Act (1953), Ss. 4, 6, "g: left to proper congressional- action. The 


Constitution „of; 


14th ` Amendment were 


imposition of the condition of compul- 
sory tesidencė.:. in the United States 
under. `S. -301 ©). was an exercise of 


-the congressional power and the con- 


ditions imposed are neither unreason- 
able, arbitrary nor ‘unlaw: ful. Section 
301 (b) has. no constitutional infirmity. 

(Paras 31, 35, 46) 


Per Contra’ (Douglas J. and 3 more): 


: The tests of “arbitrary” “unrea- 
sonable” or “unfair”. nature do not.ap- 


- pear in the Constitution. The. Consti- 


tution written for ages, cannot rise or 
fall with. a Court’s notion of what is 
unfair, unreasonable or arbitrary. B 
no doubt ‘had not acquired citizenship 
by birth but he certainly had acquir- 
ed it by naturalisation. All means of 
acquiring citizenship- which are. depen- 
dant upon congressional enactment are 
forms of naturalisation. Once'a per- 
son has .become a citizen either by 
birth or by naturalisation he cannot 
be thrown out from citizenship unless 
he himself wants to give it up. Con- 
gressional enactment: - ky.. imposing 
conditions of residence on a natura- 
lized citizen cannot take away his 
citizenship. S. 301 (b) is therefore un- 
constitutional. (Paras 49, 50, 58) 
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OPINION OF THE COURT 
. Mr. Justice BLACKMUN deliver- 
ed the opinion of the Court. 

2. Under constitutional chal- 
Tenge here, primarily on Fifth Amend- 
ment due process grounds, but also on 
Fourteenth Amendment grounds, is 
S. 301 (b} cf the Immigration and 
Nationality Act of June 27, 1952, 66 
Stat 163, 236, 8 USC S.: 1401 (b). 

3. Section 301 (a) of the Acf, 
8 USC S. 1401 (a), defines those per- 
sons who “shall be nationals and citi- 
zens of the United States at birth.” 
Paragraph (7) of S. 301 (a) includes in 
that definition a person born abroad 
“of parents one of whom is an alien, 


. and the other a citizen of the United 


States” who Las met specified condi- 


-tions of residence in this country. Sec- 


tion ‘301 (b), however, provides that 
one who is a citizen at birth . under 


_ S. 301 (a) (7) shall lose his citizenship 


unless, after age 14 and beforeage 28, 
he shall come to the United. States 
and be physically present here con- 
tinuously for at least five years. We 
quote the statute in the margin (i). 
4, The plan thus adopted by 
Congress with respect toaperson of 
this classification was to bestow citizen- 
ship at birth but to take it away upon 
the person’s failure to comply with a 
post-age-14 and pre-age-28 residential 
requirement. It is this deprival of citi- 


(i) “See. €01. (a) The following 
shall be nationals and citizens of the 
United States at birth: 

“(1) a person born in the United 
States, and subject to the jurisdiction 


. thereof; 


` eseese sesees eeeene e8eses sete 22 eeeeen osooof 


"(7) a person born outside the 
geographicel limits of the United Sta- 
tes and its outlying possessions of 
parents one of whom is an alien, and 
other a citizen of the United States 
who, prior to the birth of such per- 
son, was physically present in the 
United States or its outlying posses- 
sions for a period or periods totaling 
not Jess than ten years, at least five 
of which were after attaining the age 
of fourteen years; Provided. . . 

“(b) Any person who is a national 
and citizen of the United States at 
birth under péragraph (7) of sub-sec- 
tion (a) of this section, shall lose his 
nationality and citizenship unless he 
shall come to the United States prior 
to attaining the age of twentythree 
years and shall immediately following 


1971 


zenship, once bestowed, that is under 
attack here. 


5. The facts are stipulated: 


1. The appellee, Aldo Mario Bel- 
fei (hereinafter the plaintiff), was 
` born in Italy on December 22, 1939. 
He is now 31 years of age.. 


2. The plaintiffs father has al- 
ways been a citizen of Italy and n2ver 
has acquired United States citizenship. 
The plaintiffs mother, however, was 
born in Philadelphia in 1915 and thus 
was a native-born United States citi- 
zen. She has retained that citizenship. 
Moreover, she has fulfilled the requ- 
frement of S. 301 (a) (7) for physical 
presence in the United States fo? 10 
years, more than five of which were 
after she attained the age of 14 
years. The mother and father were 
married in Philadelphia on the 
mother’s 24th birthday. March 14, 
1939. Nine days later, on March 23, 
the newly~weds departed for [aly. 
They have resided there ever since. 


3. By Italian law the plaintiff àc- 
quired Italian citizenship upon 
~ birth in Italy. He retains that citizen- 
ship. He also acquired United S-ates 
citizenship at his birth under RS 
S. 1993, as amended by the act of May 
24, 1934, S. 1, 48 Stat 797, then in 
effect. (ii) That version of the statute, 


any such coming be continuously phy- 
sically present in the United Statels] 
for at least five years: Provided, That 
such physical presence follows the 
attainment of the age of fourteen years 
and precedes the age of twenty-eight 





ars. 

*(c) Sub-section (b) of this section 
shall apply to a person born abroad 
subsequent to May 24, 1934...” 

Section 301 (a) (7) was amended 
November 6, 1966, by Pub L 89-770, 
80 Stat 1322, by way of additiors to 
the proviso, omitted above; these have 
no relevancy here. Pub L 85-316, 
S. 16, 71 Stat 639, 644, 8 USC S. 1401b, 
enacted in September 1957, provides 
that absences of less than 12 menths 
fn the aggregate “shall not be- consi- 
dered to break the continuity of [the] 
physical presence” required by S. 301 


; ` i) “Any child hereafter borr. out 
of the limits and jurisdiction of the 


United. States, whose father or mother 
or both at the time of birth of such 
child is a citizen of the United States, 
is declared to be a citizen of the Uni- 
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. with an Italian passport and as 
-alien visitor. 


[Prs. 4-6] U.S.S.C. 75 


as does the present one, contained a 
residence condition applicable. to a 
child born abroad with- one alien 
parent. 

4. The plaintiff resided in Italy 
from the time of his birth until re- 
cently. He currently resides in Eng- 
land, where he has employment as an 
electronics engineer with an organiza- 
tion engaged i in the NATO defense pro- 


5. The plaintiff ħas come to tħe 
United States five different times. 
He was physically present heré during 
a following periods: 

April 27 to July 31, 1948 

July 10 to October 5, 1951 

June to October 1955 


December 18, 1962 to Fekruary 
13, 1963 


`- May 26 to June 13, 1965. 

On the first two occasions, when the 
plaintiff was a boy of eight and 11, 
he entered the country with his mother 
on her United States passport. On the 
next two occasions, when he was 15 
and just under 23, he entered on his 
own United States passport and was 
admitted as a citizen of this country. 
His passport was first issued on June 
27, 1952. His last application appro- 
val, in August 1961, contains the nota- 
tion “Warned abt. 301 (b).” The 
plaintiff's United States passport was 
periodically approved to and includ- 
ing December 22, 1962, his 23rd birth- 
ay. 

6. On his fifth visit to the United 
States, in 1965, the plaintiff entered 
an 
He had just been mar- 
ried and he came with his bride to 


_ visit his maternal grandparents. 


ted States; but the rights of citizen- 
ship shall not descend to any such 
child unless the citizen father cr citi- 
zen mother, as the case may he, has 
resided in the United Siates previous 
to the birth of such child. In cases 
where one of the parents is an alien, 
the right of citizenship shall nct des- 
cend unless the child comes to the 
United States and resides therein for 


_at least five years continuously im- 


mediately previous to his eighteenth 


birthday, and unless, within six months 


after the child’s twenty-first birthday, 
he or she shall take an oath of allegi- 
ance to the United States of America 
as prescribed by the Bureau of Natu- 
ralization.”* 


76 U.S.S.C. [Prs. 7-12] 


7. The plaintiff was warned in 
writing.;-by United States authorities 
of the impact of S. 301 (b) when he 
was in this country in January 1963 
and again in November of that year 
when he was. in Italy. Sometime 
after February 11, 1964, he was oral- 


ly advised by the American Embassy 


at Rome that he had lost his United 
States citizenship pursuant to S. 301 
(b). In November 1966 he was so 
notified in writing by the American 
Consul in Rome when . the plaintiff 
requested another American passport. 
8. On March 28, 1960, plaintiff 
registered under the United States 
Selective Service laws -with the Ame- 
rican Consul in Rome At that time 
he already was 20 years of age. He 
took in Italy, and passed, a United 
States Army physical examination. On 
December 11, 1963, he was asked to 
report for induction in the District’ of 
Columbia. This induction,- 
was then deferred because: of 
NATO defense program employment. 
At the time of deferment he was war- 
ned of the danger of losing his United 
States citizenship if he did not comply 
with the residence requirements. After 
February 14, 1964, Selective Service 
advised him by letter that, due to the 
loss of his citizenship, he had no fur- 
ther obligation for United States mili- 
tary service. ; 
: 6. Plaintiff thus concededly 
failed to comply with the conditions 
imposed by S. 301 (b) of the Act. - 


7. The plaintiff instituted the 


present action against the Secretary 


of State in the Southern ` District ‘of 


New York. He,asked that the Secre- 
tary be enjoined from carrying out 
and enforcing S. 301 (b), and also re- 
quested a declaratory judgment that 
S. 301 (b) is unconstitutional as .vio- 
lative of the Fifth Amendiment’s .Due 


Process Clause, the Eighth Amend- - 


ment’s Punishment . Clause, and the 
Ninth Amendment, and- that he is and 


always has been a nativeborn United. 


States citizen: Because, -under .28 USC 
5. 1391 (e), the New York venue was 
improper, the case was transferred to 
the District of . Columbia. 28 usc 
S. 1406 (a). 

8. A three-judge: District ‘Court 
was convened. With the facts stipu- 
lated, cross motions for 
judgment were filed. The District 
Court ruled that S. 301 (b). was un- 
constitutional, citing Afroyim v. Rusk; 
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however, . 


‘regarded as the long 


‘proving the 


summary. 


ALR. 


(1967) 387 US 253 = 18 L Ed 2d 757 
= 87S Ct 1660 and Schneider v. 
Rusk, (1964) 377 US 163 = 12 L Ed 
2d 218 = 84 S- Ct 1187 and sustained 
the plaintiffs summary judgment 
motion. Bellei v. Rusk, 296 F Supp 
1247 (DC 1969). This Court noted pro- 
bable jurisdiction, Rogers v. Belef, 
(1969)-396 US 811 = 24 L Ed 2d 64= 
90 S Ct 69 and, after argument at the 
1969 Term, restored the case to the 
calendar for reargument. (1970) 397 
US 1060 = 26 L Ed 2d 267 = 90 S$ 
Ct 1834. 


9... The two cases primarily 
relied upon by the three-judge Dis- 
trict Court are, of course, of particu- 
lar significance here. 


10. (1964) 377 US 163 = 12 E 
Ed 2d 218 = 84 S Ct 1187. Mrs. 
Schneider, a German national by birth, 
acquired : United States citizenship 
derivatively through her mother’s 
naturalization in -the United States. 
She came to this country as a small 
child with her parents and remained 
here until she finished college. She 
then went abroad for graduate work, 
was engaged to a German national, 
married in Germany, and stayed in 
residence there. She declared that 
she had no intention of returning to 
the United States. In 1959, a passport 
‘was denied by the State Department 
on the ground that she had lost her 
United States. citizenship under the 
specific provisions of S. 352 (a) (1) of 
the Immigration and Nationality Act, 
8 USC S.-1484 (a) (1), by continuous 
residence. for three years in a foreign 
State of which she was formerly a 
national. The Court,: by a five-to- 
three vote, held the -statute violative 
of Fifth Amendment due process 
because there was no like restriction 
against foreign residence by native- 


‘born citizens. 


11. The dissent (Mr. -Justice 
Clark, joined by Justices Harlan and 
White) based its. position on what it 
acceptance of 
2xpatriating naturalized citizens who 
voluntarily return to: residence: in 
their native lands; possible: interńņa- 
tional complications; past decisions ap- . 
power of Congress to 
2nact statutes of that type; - and. the 
Constitution’s distinctions between 
native-born and naturalized citizens. 

12. (1967) 387 US 253, 18 L 
Ed 2d 757, 87 S Ct 1660. Mr. Afroyim, 
3 Polish national by birth, immigrated 
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to the United States at age 19 and 
after 14 years here ‘acquired Urited 
States citizenship by naturalizazion. 
Twenty-four years later-he went to 


Israel and voted in a political election - 


there. : In 1960 a passport was denied 
him by the State Department on the 
ground that he had lost his Urited 
States citizenship under the specific 
provisions of S. 349 (a) (5) of the Act, 8 
USC S. 1481 (a) (5), by his foreign vot- 
ing. The. Court bya five-to-four ote, 
held that the Fourteenth Am=2nd- 
ment’s definition -of citizenship was 


significant; that Congress has no 
“general power, express or impli- 
ed, to take away an American 


citizen’s citizenship without his assent,” 
(1967) 387 US, at 257 = 18 L Ed 2d 
at p. 761; that Congress’ power is to 
provide a uniform rule of naturéliza- 
tion and, when once exercised with 
respect to the individual, is exbaus- 
ted, citing Mr. Chief Justice Marskall’s 
well- known ‘but not uncontroversial 
dictum in Osborn v. Bank of the United 
States, (1824).9 Wheat 738, 827,6 L 
Ed 204, 225 and that the “undeniable 
purpose” of the. Fourteenth Amend- 
ment was to make the recently ron- 
ferred “citizenship of Negroes per- 
manent and secure” and “to put citi- 


zenship beyond the power of any Zov-. 


ernmental unit to destroy,” (1967) 387 
US, at p. 263 = 18 L Ed 2d at p. 764. 
Perez v. Brownell (1958) 356 US 44= 
2 L Ed 2d 603 = 78 S Ct 568 a cive- 
to-four holding within the decade and 
precisely to the opposite effect, was 
overruled. 


13. ‘The dissenfé (Mr. Justice 
Harlan, joined by Justices Clark, Ste- 
wart, and White): took issue with the 
Court’s claim of support in’ the leg- 
islative history, would - elucidate the 
Marshall dictum, and observed that 
the adoption of the Fourteenth Amend- 
ment did not deprive Congress of the 
power to expatriate on permissible 
grounds consistent with “other vele~ 

vant commands” of the Constitution. 
(1967) 387 US at p. 292 = I8 L EJ 2d 
at p. 780. 


14, Tt is to be abeerved: that 
both Mrs. Schneider and Mr. Afroyim 
had resided in this country for y2ars. 
Each had acquired United States citi- 
zenship here by the naturalization pro- 
cess (in one case derivative and in the 
other direct) prescribed by the Nati- 
onal Legislature. - Each, in short, “was 
covered explicitly by the Fourteenth 
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Amendment's very irst sentence: 
“AIL persons born or: naturalized in 
the United States, and subject to the 
jurisdiction thereof, are citizens of the 
United States and of the State where- 
in they reside.” ‘This of course ac- 
counts for the Courts emphasis in 
Afroyim upon “Fourteenth Amend- 
‘ment citizenship.” (1967) 387 US, at 
p. 262 = -18 L Ed 2d at p. 763. 

15. The statutes culminating 
in S. 301 merit- review: 
; I. The very first Congress, at its 
Second Session, proceeded to imple- 
ment its power, under the Constitu- 


_tion’s Article I, S. 8, cl. 4,-to “estab- 


lish an uniform rule of Naturaliza- 
tion” by producing the Act of March 
26, 1790, 1 Stat 103. That statute, 
among other things, stated, “And the 
children of citizens of the United Sta- 
tes, that may be born beyond sea,- or 
out ofthe limits of the United States, 
shall be-considered as -natural born 
citizens: Provided, That the right. of 
citizenship shall not descend to per- 
sons whose fathers have never been 
resident in the United States...” 

2. A like provision, with only 
minor changes in phrasing and with 
the same emphasis on paternal res- 
idence, was continuously in effect 
through three succeeding naturaliza- 
tion Acts. .Act of January 29, 1795, 
S. 3, 1 Stat 414, 415; Act of April 14, 
1802, S. 4, 2 Stat 153, 155; Act of Fe- 
bruary 10, 1855, S. 1, 10 Stat 604. The 
only significant difference is that the 
1790, 1795, and 1802 Acts read retros- 
pectively, while the 1855 Act reads 
prospectively as well. See Weedin v. 
Chin Bow (1927) 274.US 657, 664=71L 
Ed 1284, 1287 = 47 S Ct 772 and Mon- 
tana v. Kennedy (1961) 366 US 308, 
311 = 6 L Ed 2d 313, 315 = 81 5 Ct 
1336. — i : 

- 3.. Section 1 of the 1855 Act, with 
changes unimportant here, was em- 
bodied as. S. 1993 of the Revised Sta- 


‘tutes of 1878 (iii). . 


4. The Act of March 2, 1907, s. 
34 Stat 1228, 1229, provided that ali 
children born abroad who were citi- 


' (iii) “AIT children heretofore born 
or hereafter born out ofthe limits and 
jurisdiction of the United States, whose 
fathers were or may be at the time of 
their birth citizens thereof, are declar- 
ed to be citizens of the United States; 
but the rights of citizenship shall not 
descend to children whose fathers 
never resided in the United States.” 


78 U.S.S.C. [Prs. 15-17] 


zens under Rev Stat S. 1993 and who 
continued to reside elsewhere, in order 
to receive governmental protection, 
were to record at age 18 their inten- 
tion to become residents and remain 
citizens of the United States and were 
to take the oath of allegiance upon 
attaining their -majority (iv). 


5. The change in S. 1993 effected 
by the Act of May 24, 1934, is reflect- 
ed in n. 2, supra. This eliminated the 
theretofore imposed restriction to the 
paternal parent and prospectively 
granted citizenship, subject to a five- 
year continuous residence requirement 
and an oath, to the foreign-born 
child of either a citizen father or a 
citizen mother.’ This was the form of 
the statute at the time of plait. 
birth on December 22, 1939. 


6. The Nationality Act of 1940, 
S. 201, 54 Stat 1137, 1138-1139, con- 
tained a similar condition directed to 
a total of five years’ residence in the 
United States between the ages of 13 
and 21. (v) 


(iv) “That all children born out- 
side the limits of the United States 
who are citizens thereof in accordance 
with the provisions of section nineteen 
hundred and ninety-three of the Re- 
vised Statutes of the United States and 
who continue to reside outside the 
United States shall, in order to receive 
the protection of this Government, be 
required upon reaching the age of 
eighteen years to record at an Ameri- 
can consulate their intention to be- 
come residents and remain citizens of 
the United States and shall be further 
required to take’ the oath of allegiance 
to the United States upon attaining 
their majority.” 

(v) “Sec. 201. The following shall 
be nationals and citizens of the Uni- 
ted States at birth: ........ 

*(g) A person born outside the Unt- 
ted States and its outlying possessions 
of parents oneofwhom isa citizen of 
the United States who, prior to the 
birth of such person, has had ten years 
residence in the United States or one 
of its outlying possessions, at least five 
of which were after attaining the age 
of sixteen years, the other being an 
alien: Provided, That in order to re- 
tain such citizenship, the child must 
reside in the United States or its out- 
lying possessions for a period or 
periods totaling five years between the 
ages of thirteen and twenty-one years: 
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`~ 7. The Immigration and National- 
ity Act, by its S. 407, 66 Stat 281, be- 
came law in December 1952. Its 
Section 301 (b) contains a five years’ 
continuous residence condition (al- 
leviated, with the 1957 amendment, 
see n. 1, by an allowance for absences 
less than 12 months in the aggregate) 
directed to the period between 14 and 
28 years of age. 

16.. The statutory pattern, 
therefore, developed and expanded 
from (a) one, established in 1790 and 
enduring through the Revised ` Statu- 
tes and until 1934, where citizenship 
was specifically denied to the child 
born abroad of a father who never 
resided in the United States; to (b), 
in 1907, a governmental protection 
condition for the child born of an 
American citizen father and residing 
abroad, dependent upon a declaration 
of intent and the oath of allegiance at 
majority; to (c), in 1934, a condition, 
for the child born abroad of one Uni- 
ted States citizen parent and one alien 
parent, of five years’ continuous resi- 
dence in the United States before age 
18 and the oath of allegiance within 
six months after majority; to (d), in 
1940, a condition, for that child, of five 
years’ residence here, not necessarily 
continuous, between ages 13 and 21; 
to (e), in 1952, a condition, for that 
child, of five years’ continuous resi- 
dence here, with allowance, between 
ages 14 and 28. 


17. The application of these 
respective statutes to a person in 
plaintiff Bellei’s position produces the 
following results: 

1. Not until 1934 would that per- 
son have had any conceivable claim 
to United States citizenship. For more 
than a century and a half no statute 


Provided further, That if the child 
has not taken. up a residence in the 
United States or its outlying posses- 
sions by the time he reaches the age 
of sixteen years, or if he resides ab- 
toad for such a time that it becomes 





impossible for him to complete the 
five years’ residence in the United 
States -or its outlying possessions 


before reaching the age of twenty-one 
years, his American citizenship shall 
thereupon cease. 
@ecece wanese avosse eseese eOCeee aeenes eances 
“(h) The foregoing provisions of 
sub-section (g) concerning retention of 
citizenship shall apply to a child born 
abroad subsequent to May 24, 1934.” 


1971 


was of assistance. Maternal citizen- 
ship afforded no benefit. One may 
observe, too, that if Mr. Bellei had 
been born in 1933, instead of in 1939, 
he would have no claim even  tcday. 
(1961) 366 US 308 = 6L Ed 2d 313 
supra. a s 
2. Despite the recognition. of the 
maternal root by the 1934 amendment, 
‘in effect at. the time of . plaimiff’s 
birth, and despite the continuing libe- 
ralization of the succeeding _ statutes, 
the plaintiff still would not be entitl- 
ed to full citizenship because, although 
his mother met the condition for her 
residence in the United States, the 
plaintiff never did fulfill the residen- 
tial condition imposed for him by any 
of the statutes. — : 


3. This is so even though the 
liberalizing 1940 and 1952 statutes, 
enacted after the plaintiff’s birth were 
applicable by their terms to one born 
abroad subsequent to May 24,. 2934, 
the date of the 1934 Act, and were 
available to the plaintiff.. See an. 5 
and 1, supra. 


18. Thus, in summary, it may be 
said fairly that, for the most part, 
each successive statute, as applied to 
a foreign-born child of one United 
States citizen parent moved in a direc- 
tion of leniency for the child. For pla- 
intiff Bellei the statute changed Irom 
complete disqualification to citizen- 
ship upon a condition subsequent, with 
that condition being expanded and 
made less onerous, and, after his birth, 
with the succeeding liberalizing pro- 
visions made applicable to him in re- 
placement of the stricter statute in 
effect when he was born. The plain- 
tiff nevertheless failed to satisfy any 
form of the condition. 

19. It is evident that Conzress 
felt itself possessed of the powe? to 
grant citizenship to the foreign-born 
and at the same time to impose quali- 
fications and conditions. for that citi- 
zenship. .Of course, Congress obvious- 
ly felt- that way, too, about the two 
expatriation provisions invalidate] by 
the decisions in Schneider and Afro- 


20. We look again, then, ai the 
Constitution and further indulge in 
history’s assistance: 

21. Of initial - significance, 
because of its being the foundation 
stone of the Court’s decisional struc- 
ture in Afroyim, and, perhaps by a 
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process of after-the-fact osmosis, of 
the earlier Schneider as well- is the 
Fourteenth Amendment’s opening sen- 
tence: . i : 

“All persons born or naturalized 
In the United States, and subject to 
the jurisdiction thereof, are citizens of 
the United States and of. the State 
wherein they reside.” a 


_ 22. -The central fact, In our 
weighing of the plaintiffs claim to 
continuing and therefore current Uni- 
ted States citizenship, is that he was 
born abroad. He was not born in the 
United States. He was not natvraliz- 
ed in the United States. And he has 
not been subject to the jurisdiction of 
the United States. All this being so, 
it seems indisputable that the first 
sentence of the Fourteenth Amend- 
ment has no application to plaintiff 
Bellei. He simply is not a Fourteenth- 
Amendment-first sentence citizen. 
His posture contrasts with that of Mr. 
Afroyim, who was naturalized in the 
United States, and with that of Mrs. 
Schneider, whose citizenship was 
derivative by her presence here and 
by her mother’s naturalization. here. 

23. The plaintiffs claim thus 
must center in the statutory power: of 
Congress and in the appropriate exer- 
cise of that power within the restric- 
tions of any pertinent constitutional 
provisions other than the Fourteenth 
Amendment’s first sentence. 

2 The reach of congressional 
power in this area is readily apparent: 

25. 1. Over 70 years ago the 
Court, in an opinion by Mr. - Justice 
Gray, reviewed and discussed early 
English statutes relating to rignts of 
inheritance and of citizenship of per- 
sons born abroad of parents whc were 
British subjects. United States v. 
Wong Kim Ark, (1898) 169 US 649, 
668—671 = 42 L Ed, 890, 897, 898 = 
18 S Ct 456. The -Court concluded 
that “naturalization” by descent” was 
not a common law concept but was 
dependent instead, upon statutory 
enactment. The statutes examin- 
ed were 25 Edw II (1350); 29 Car I 
(1677), c 6S. 1: 7 Anne (1708), e5, S. 3; 
4 Geo II (1731), c 21; and 13 Geo II 
(1773), c 21. Later Mr. Chief Justice 
Taft, speaking for a unanimous Court, 
referred to this “very learned and use- 
ful opinion of Mr. Justice Gray” and 


observed “that birth within the limits 


of the jurisdiction of the Crown, and 
of the United States, as the successor 
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of the Crown, fixed nationality, and 
that there could be no change in this 
rule of law except by statute... .” 
Weedin v. Chin Bow, supra, (1927) 
274 US 657, 660 = 71 L Ed 1284, 1285 
= 47 S Ct 772. He referred to the 
cited English statutes and stated, 
“These statutes applied to the colonies 
before the War of Independence.” 


26. °We thus have an acknow- 
iedgment that our law in this area 
follows English concepts with an ac- 
ceptance of the jus soli, that is, that 
the place of birth governs citizenship 
status except as modified by statute. 


27. 2. The Constitution as ori- 
ginally adopted contained- no defini- 
tión of United States citizenship. How- 
ever, it referred to citizenship in gene- 
ral terms and in varying contexts: Ar- 
ticle 1, S. 2, cl. 2, qualifications for 
members of the House; Article 1, 8. 3; 
cl. 3, qualifications for Senators: Arti- 
cle TI, S. 1, cl. 4, eligibility for the 
office of President; Article ITI, S. 2, 
cl. 1, citizenship as affecting judicial 
power of the United States. And, as 
has been noted, Article I, S. 8, cl. 4, 
vested Congress with the power to 
“establish an uniform Rule of Natu- 
ralization.” The historical reviews in 
the Afroyim opinions provide an inti- 
mation that the Constitution’s lack of 
definitional specificity may well have 
been attributable in part to the desire 
to avoid entanglement in the then 
existing controversy between concepts 
cf state and national citizenship and 
with the difficult question of the sta- 
tus of Negro slaves. 

28. In any event, although one 
might have expected a definition . of 
citizenship in constitutional terms, 
none was embraced in the original 
Gocument or, indeed, in any of the 
amendments adopted prior to the War 
Between the States. 

29. 3. Apart from the passing 
reference to the “natural: born Citi- 
zen” in the Constitution’s Article M, 
S. 1, cl. 4, we have, in the Civil Rights 
Act of April 9, 1866, 14 Stat 27, the 
first statutory recognition and con- 
comitant formal definition of the cit- 
izenship status of the native-born: 
"TAJI persons born in the United Sta- 
tes and not subject to any foreign 
power, excluding Indians not taxed, 
are hereby declared to be citizens of 
the United States... .” This, of. 
course, found immediate expression in 
the Fourteenth Amendment, adopted 


ere 
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in 1868, with expansion to ‘All per- 
zons born or naturalized in the Uni- | 
ted States...” As has’ been noted 
above, the Amendment’s “undeniable 
purpose” was “to make citizenship of 
Negroes permanent and secure” and 
not subject to change by mere statute. 
Afroyim v. Rusk, supra, (1967) 387 
US, at p. 263 = 18 L Ed 2d at p. 764. 
See Flack, Adoption of the Fourteenth 
Amendment 88-94 (1908). 


30. Mr. Justice Gray has 
abserved that the first sentence of the 
Fourteenth Amendment was “deéclara- 
tory of existing rights, and affirma- 
tive of existing law,” so far as. the 
qualifications of being born in the 
United States, being naturalized in the 
United States, and being subject to 
its jurisdiction are concerned. Uni- 
zed States v. Wong Kim Ark, supra, 
(1898) 169 US, at p. 688 = 42 L Ed 
at p. 905. Then follows a most signi- 
äcant sentence. 


“But it [the first sentence of the 


‘Fourteenth Amendment] has not tou- 


ched the acquisition of citizenship by 
Deing born abroad of American pa- 
tents; and has left that subject to be 
zegulated, as it had always been, by 
(Songress, in the exercise of the power 
eonferred by the Constitution to esta- 
Dlish an uniform rule of naturaliza- 
tion.” 

31, Thus, at long Iast, there 
emerged an express constitutional 
definition of citizenship. But it was 
one restricted: tc the combination of 
three factors, each and all significant: 
birth in the United States, naturaliza- 
tion in the United States, and subjec- 
tion to the jurisdiction’ of the United 
States. The definition obviously did 
not apply to any acquisition of citi- 
zenship by being born abroad of an 
American parent. That type, and any 
other not covered by the Fourteenth 
Amendment, was necessarily left to. 
proper congressional action. 

32. 4. The Court has recognized 
the existence ‘of this power. It has 
observed, “No alien has the slightest 
right to naturalization unless all sta- 
tutory requirements are complied 
with...” United States v. Gins- 
berg, (1917) 243 US 472, 475 = 61 L 
Ed 853, 856 = 37 S Ct 422 See United 
States v. Ness, (1917) 245 US 319, 
62 L Ed 321 = 38 S Ct 118, Maney v. 
United States, (1928) 278 US 17, = 73 
L Ed 156 = 49 S Ct 15. And the 
Court has specifically recognized the 


1971. 


power of, Congress not to graat a 

_ United States citizen the right to 
transmit citizenship by descent. As 
hereinabove noted, persons born ab- 
road, even of United States citizen 
fathers who, however, acquired Ame- 
rican citizenship after the effective 
date of the 1802 Act, were aliens. Con- 
gress responded to that situation only 
by enacting the 1855 statute. Mon- 
tana v. Kennedy, supra, (1961) 366 US 
at p. 311 = 6 L Ed 2d at p. 315. But 
more.than 50 years had expired during 
which, because of the withholdinz of 
that benefit by Congress,  citizership 
by such descent was not bestowed. 
United States v. Wong Kim Ark, supra 
(1898) 169 US. at pp. 673-674 = 42 L 
Ed at p. 899. Then, too, the Court has 
recognized that until the 1934 Act 
the transmission of citizenship to one 
born abroad was restricted to the 
‘child of a qualifying American faiher, 
and withheld completely from the 
child of a United States citizen mother 
and an alien father. Montana v. Een- 
nedy, supra. 


33. Further, it is conceded jere 
both that Congress may withhold citi- 
zenship from persons like plaintiff Bel- 
lei (vi) and may prescribe a period of 
residence in the United States es a 
condition precedent without conszitu- 
tional question. (vii) 


` 34. Thus we have the pres2nce 
of congressional power in this areg, its 
exercise, and the Courts specific 
recognition of that power and of its 
having been properly withheld or pro- 
perly used in particular situations. 


35. This takes us, then, to the 
issue of the constitutionality of 
the exercise of that. congressional 
power when it is used to impose the 
condition subsequent that confronted 
plaintiff Bellei. We conclude thaz ifs 
imposition is not unreasonable, erbi- 
trary, or unlawful, and that it with- 
stands the present constitutional chal- 
lenge, 





(vi) At oral argument plaintiff's 
-counsel conceded that “Congress need 
not vest a person in his position with 
citizenship if it chooses not to do so.” 
Transcript of Oral Argument, p. 27. 
Counsel for the amici sympathetic 
with the plaintiffs cause made a like 
concession. Id., p. 36.- 


(vii) Transcript of Oral Argument, 
p. 26. . 
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rs. 32-38] 
36. The Congress 


U.S.S.C. 81 


has an ap- 
at- 
tendant on dual nationality. Saror- 
gnan v. United States, (1950) 338 US 
491, 500 = 94 L Ed 287, 295 = 70 S 
Ct 292 = 15 ALR 2d 538 Bar-Yaacov, 
Dual Nationality, xi and 4 (1961). 
These problems are particularly. acute 
when it is the father who is the child’s 
alien parent and the father chooses to 
have his family reside in the country 
of his own nationality. The child is 
reared, at best, in an atmosphere of 


_ divided loyalty. We cannot say that 


a concern that the child’s own pri- 
mary allegiance is to the country of 
his birth and of his fatner’s allegi- 
ance is either misplaced or arbitrary. 


37. The duality also creates 
problems for the governments involv- 
ed. Mr. Justice Brennan recognized 
this when, concurring in Kennedy v. 
Mendoza-Martinez, (1963) 372 US 144, 
9 L Ed 2d 644, 671 = 83 S Ct 
554, a case concerning nativeborr: citi- 
zens, he observed: “We have recog- 
nized the entanglements which may 
stem from dual allegiance... .”’ Ina 
famous case Mr. Justice Douglas wrote 
of the problem of dual citizenship. 
Kawakita v. United States, (1952) 343 
US 717, 723-736 = 96 L Ed 1249, 1257 
to 1264 = 72 S Ct 950. He noted that 
“folne who has a dual nationality will 
be subject to claims from both nations, 
claims which at times may be com- 
peting or conflicting,” p. 733; 96 L Ed 
p. 1263; that one with dual nationa- 
lity cannot turn that status “into a. 
fair-weather citizenship,” -p. 736 = 
96 L Ed p. 1264; and that “{clireum- 
stances may compel one who has a 
dual nationality. to do .acts which 
would not be compatible with the 
obligation of American citizenship,” 
p. 736 = 96 L Ed p. 1264. The Dis- 
trict Court in this very case conceded: 

“It is a legitimate concern of Con- 
gress that those who beer American 
citizenship and receive its benefits 
have some nexus to the United Sta- 
tes.” (1969) 296 F Supp, at 1252. 


38. There are at least intima- 
tions in the decided cases that a dual 
national constitutionally may be 


required to make an election. In Per- 


kins v. Elg, (1939) 307 US 325, 329 = 
83 L Ed 1320, 1323 = 59 S Ct 8&4 the 
Court observed that a native-born 
citizen -who had acquired dual 
nationality during minority through 
his parents’ foreign naturalization ab- 


82 U.S.S.C. 
road did not 


[Prs. 38-42] 
lose his United States 


citizenship “provided that on attain-. 


ing majority he elects to retain that 
citizenship and to return to the Uni- 
ted States to resume its duties.” In 
supra, (1952) 343 US, at p. 734 = 95 
L Ed at p. 1263, the Court noted that 
a dual national “under certain circum- 
stances” can be deprived of his Ameri- 
can citizenship through an Act of Con- 
gress, In Mandoli v. Acheson, (1952) 
344 US 133, 138 = 97 L Ed 146, 150 
= 73 S Ct 135 the Court took pains to 
observe that there was no statute in 
existence imposing an election upon 
that dual national litigant. 


39. These cases do not flatly say 
that a duty to elect may be constitu- 
tionally imposed. They surely indicate, 
however, that this is possible, and in 
Mandoli the holding was based on the 
very absence of a statute and not on 
any theory of unconstitutionality. and 
all three of these cases concerned per- 
sons who were born here, that is, per- 
sons who possessed Fourteenth Amend- 
ment citizenship they did not con- 
cern a person, such as plaintiff Bellei, 
whose claim to citizenship is wholly. 
and only, statutory. 


40. The statutory development 
outlined in part IV above, by itself 
and without reference to the under- 
lying legislative history, committee re- 
ports, and other studies, reveals a 
careful consideration by the Congress 
of the problems attendant upon dual 
nationality of a person born abroad. 
This was purposeful and not accider- 
tal. It was legislation structured with 
care and in the light of then apparent 
problems. 


4i. ‘The solution to the dual 
nationality dilemma provided by the 
Congress by way of required resi- 
dence surely is not unreasonable. It 
may not be the best that could ke 
devised, but here, too, we cannot say 
that it is irrational or arbitrary or 
unfair. Congress first has imposed a 
condition precederit in that the citi- 
zen parent must have been in tke 
United States or its possessions not 
less than 10 years, at least five of 
which are after attaining age 14. It 
then has imposed, as to the foreign- 
born child himself, the condition sub- 
sequent as to residence here. The 
Court already had emphasized the 
importance of residence in this coun- 
try as the talisman of dedicated at- 
tachment, supra, (1927) 274 US, at 
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pp. 666-667 = 71 L Ed at p. 1288, and 
said: 

“It is not too much to say, there- 
fore, that Congress at that time [when 
Rev Stat S. 1993 was under considera- 
tion] attached more importance to 
actual residence in the United States 
as indicating a basis for citizenship 
than it did to descent from those who 
had been þorn citizens of the colonies 
or of the states before the Constitu- 
tion. As said by Mr. Fish, when Sec- 
retary of State, to Minister Washburn, 
June 28, 1873, in speaking of this very 
proviso, ‘the heritable blood of citi- 
zenship was thus associated unmis- 
takably with residence within the 
country which was thus recognized as 
essential to full citizenship: Foreign 
Relations of the United States, Pt, 1, 
1873, p. 259.” (1927) 274 US, at pp. 
665-666 = 71 L Ed at pp.. 1287, 1288. 
The same policy is reflected in the 
required period of residence here for 


aliens seeking naturalization. 8 USC 
S. 1427 (a). 

42. We feel that it does not 
make good constitutional sense, or 


comport with logic. to say, on the one 
hand, that Congress . may impose a 
condition precedent, with no constitu- 
tional complication, and yet be power- 
less to impose precisely the same con- 
dition subsequent. Any such distinc- 
tion, of course, must rest, if it has any 
basis at all, on the asserted ‘premise 
that the rights of citizenship of the 
native born and of the naturalized 
person are of the same dignity and 
are coextensive,” supra, (1964) 377 US, 
at p. 165 = 12 L Ed 2d at p. 220, and 
on the announcement that Congress 
has no “power, express or implied, to 
take away an American citizen’s citi- 
zenship without his assent,” supra 
(1967) 387 US, at p. 257 = 18 L Ed 
2d at p. 761. But, as pointed out above, 
ihese. were utterances bottomed upon 
Fourteenth Amendment citizenship and 
that Amendment’s direct reference to 
“persons born or naturalized in the 
United States.” We do not accept the 
notion that those utterances are now 
to be judically extended to citizenship 
not based upon the Fourteenth Amend- 
ment and to make citizenship an ab- 
solute. That it is not an absolute is 
demonstrated by the fact that even 
Fourteenth Amendment citizenship by 
naturalization, when unlawfully ,pro- 
cured, may be set aside. Afroyim v. 
Ra supra (1967: 387 US, at p. 267 . 

. 23 = 18 L Ed 2d at p. 766. 
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43. A contrary holding would 


convert what is congressional gen=ros- | 


ity into something unanticipated and 
obviously undesired ky the Congress. 


Our National Legislature indulgec the - 


foreign-born child with presumptive 
citizenship, subject to subsequent 
. satisfaction of a reasonable residence 
requirement, rather than to deny him 
citizenship outright, as concededly it 
had the power to do, and relegate the 
child. if he desired American cit:zen- 
ship, to the more arduous require- 
ments of the usual naturalization pro- 
cess. The plaintiff here would zorce 
the Congress to choose between un- 
conditional conferment of United Sta- 
tes citizenship at birth and deferment 
of citizenship until a condition prece- 
dent is fulfilled. We are not convinc- 
ed that the Constitution requires so 
rigid a choice. If it does, the . con- 
gressional response seems obvious. 


44, Neither are we persuaded 
that a condition subsequent in this 
area impresses one with ‘“second-2lass 
citizenship.” That cliche is too handy 
and too easy, and, like most clizhes, 
can be misleading. That the condi- 
tion subsequent may be beneficial is 
‘apparent in the light of the conceded 
fact that citizenship to this plaintiff 
was fully deniable. The proper em- 
phasis is on what the statute permits 
him to gain from the possible stazting 
point of noncitizenship, not on what 
he claims to lose from the possible 
starting point of full citizenship to 
which he has no constitutional right in 
the first place. His citizenship, while 
it lasts, although conditional, is not 
“secondclass.” 


45. The plaintiff is not szate- 
less. His Italian citizenship remains. 
He has lived practically all his lize in 
Italy. He has never lived in this coun- 
try: although he has visited here five 
times, the stipulated facts contain no 
indication that he ever will live here. 
He asserts no claim of ignorance or of 
mistake or even. of hardship. He was 
warned several times of the provi- 
sion of the statute and of his need 
to take up residence in the United Sta- 
tes prior to his« 23d birthday. 


46. We hold that S. 301 (b) has 
no constitutional infirmity in its ap- 
plication to plaintiff Bellei. The judg- 
ment of the District Court is rewers- 


ed. 
SEPARATE -OPINIONS 
Mr. Justice. ` Black; with whom 


‘ever his creed, colour, cr race. 
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Mr. Justice Douglas and Mr. Justice 


Marshall join, dissenting. 


47-48. Less than four 
ago this Court held that “the 
teenth Amendment was designed to, 
and does, protect every citizen of this 
Nation against a congressional forci- 
ble -destruction of his citizenship; ve 

ur 
holding does no more than to give to 
this citizen that which is his own, a 
constitutional right to remain a citizen 
in a free country unless he voluntarily 
relinquishes that citizenship.” (1967), 
387 US 253, 268 = 18 L Ed 2d 757 
767=87 S Ct 1660. 


years 


The holding was clear. Congress could 


not, until today, consistently with the 
Fourteenth Amendment enact a law 
stripping an American of his citizen- 
ship which he has naver voluntarily 
renounced or given up. Now this 
Court, by a vote of five to four 
through a simple change in its com- 
position, overrules thet decision. 


49. The Court today holds that 
Congress can indeed rob a citizen of 
his citizenship just so long as five 
members of this Court can satisfy 
themselves that the congressional ac- 
tion was not “unreasonable, arbitrary,” 
ante, (1971) 28 L Ed 2d at p. 510 = 
{AIR 1971 US SC at pp. 81, 82) “mis- 
placed or arbitrary,” ante, 28 L Ed 2d 
at 510 or “irrational or arbitrary or 
unfair,” ante, (1971) 23 L Ed 2d at p. 
511 = (AIR 1971 USSC at p. 82) My 
first comment is that not one of these 
“tests” appears in the Constitution. 
Moreover, it seems a little strange to 
find such “tests” as these announced 
in an opinion which condemns the 
earlier decisions it overrules for their 
resort to cliches, which it describes 
as “too handy and too easy, and, like 
most cliches, can be misleading.” 
Ante, (1971) 28 L Ed at p. 512 = 
(AIR 1971 USSC at p. 83) That des- 
cription precisely fits ‘those words and 
clauses which the majority uses, but 
which the Constitution does not. 


50. The Constitution, writ- 
ten for the ages, canrot rise and fall 
with this Court’s passing notions of 
what is “fair,” or “reasonable,” or 
“arbitrary.” The Fourteenth Amend- 
ment commands: 

“All persons born or naturalized 
in the United States, and subject to 
the jurisdiction thereo?, are citizens of 
the United States and of the State 
wherein they reside.” E 


Four- | 


84 U.S.S.C. [Prs 50-56] 


Speaking of this very language, the 


Court held in Afroyim that no Ameri- . 


ean can be deprived of his citizenship 
without his assent. Today, the Court 
overrules that holding. This precious 
Fourteenth Amendment American citi- 
zenship should not be blown around 
by every passing political wind thai 
changes the composition of this Court. 
I dissent. 

51. - Bellei became an Ameri- 


can citizen under the terms of S. 1993 - 


of the Revised Statutes, as amended, 


. (Gi) and he has neither renounced his 


American citizenship nor voluntarily 
assented to any governmental act ter- 
minating it. He has never given any 
indication of wanting. to expatriate 
himself but, rather, has consistently 
maintained that he wants to keep his 
American citizenship. In my. view, 
the decision in Afroyim, therefore, 
requires the Court to hold here that 
Bellei has been unconstitutionally de- 
prived by S. 301 (b) of the Immigra- 
tion and Nationality Act of 1952 (ii) of 
his right to be an American citizen. 
Since S. 301 (b) does not take into ac- 
count in any way whether the citizen 
intends or desires to relinquish his 
citizenship, that section is inevitably 
inconsistent with the constitutional 
principles declared in Afroyim. 


52. The Court today holds that 
the Citizenship Clause of the Four- 
teenth Amendment has no application 
to Bellei. The Court first notes that 
Afroyim was essentially a case con- 
struing the Citizenship Clause of the 
Fourteenth Amendment. Since the 
Citizenship Clause declares that “AIl 


persons born or naturalized in the 
United States. : .are citizens of the 
United States................5. ,? the Court 
reasons that the protections against 


involuntary expatriation declared in 
Afroyim do not protect all American 
citizens, but only these “born or natu- 
ralized in the United States.” Afrcyim, 
the argument runs, was naturalized in 
this country so he was protected by 
the Citizenship Clause, but Bellei, 
since he acquired his American citi- 
zenship at birth in Italy as a foreign- 
born child of an American citizen, was 
neither born nor naturalized in the 
United States and, hence, falls outside 
the scope of the Fourteenth Amend- 


(i) Section 1993 of the Revised 
Statutes, as amended by the Act of 
May 24, 1934, 48 Stat 797. 

(ii) 8 USC S. 1401. (b). 
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ment guarantees declared in Afroyim. 
One could hardly call this a generous 
reading of the great purposes the 
Fourteenth Amendment was adopted 
to bring about. 


53. While conceding that Bellei 
is an American Citizen, the majority 
states: “He simply is not a Fourteenth- 
Amendment — first — sentence citi- 
zen.” Therefore, the majority rea- 
sons, the congressional revocation’ of 
his citizenship is not barred by the 
Constitution. I cannot accept the 
Court’s conclusion that the Four- 
teenth Amendment protects the citi- 
zenship of some Americans and not 
others. ~~ 

54, Indeed, the concept of a 
hierarchy of citizenship, suggested by 
the majority opinion, was flatly 
rejected in (1964). 377 US 163 = 12 
L Ed 2d 218 = 84 S Ct*1187 “We 
start from the premise that the rights 
of citizenship of the native born and 
of the naturalized person are of the 
same dignity and are coextensive.” 
Id., at 165, 12 L Ed 2d at 220. The 
Court there held that Congress could 
not deprive Mrs. Schneider of her citi- 
zenship, which she, like Mr. Bellei in | 
the present case, acquired derivative- 
ly through her citizen mother. Con- 
sequently, the majority in its rush to 
overrule Afroyim must also, in effect, 
overrule Schneider as well. 


55. Under the view adopted 
by the majority today, all children 
born to Americans while abroad 


would be excluded from the protec- 
tions of the Citizenship Clause and 
would instead be relegated to the per- 
manent status of second-class citizen- 
ship, subject to revocation at the will 
of Congress. The Court rejected such 
narrow, restrictive, and super-tech- 
nical interpretations of the Citizenship 
Clause when it held in Afroyim that 
that Clause “was designed to, and 
does, protect every citizen of this Na- 


tion ...... (1967) 387 US, at pp. 267- 
268 = 18 L Ed 2d at pp. 766-767. 
56. Afroyim's broad interpreta- 


tion of the scope of the Citizenship 
Clause finds ample support in the 
language and history of the Fourteen- 
th Amendment. Bellei was not “born 
in the United States,” but he was, 
constitutionally speaking, “naturalized 
in the United States.” Although those 
Americans who acquire their citizen- 
ship under statutes conferring citizen- 
ship on the foreign-born children of 
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citizens are not popularly thought of 
as naturalized citizens, the use o? the 
word “naturalize” in this way has a 
eonsiderable constitutional history. 
Congress is empowered by, the Con- 
stitution to “establish an § unfform 
Rule of Naturalization,” Art. I, 3. 8. 
Anyone acquiring citizenship solely 
‘under the. exercise of this power is, 
constitutionally speaking, a natural- 
- ized citizen The first congressional 
exercise of this power, entitled “An 
Act to éstablish an uniform rule of 
naturalization,’ was passed in 1790 at 
the Second Session of the First Con- 
gress. It provided in part: 


- “And the children of citizens of 
the United States, that may be born 
beyond the sea, or out of the Lmits 
of the United States, shall be consi- 
dered’ as natural-born citizens: Pro- 
vided, that the righi of citizenship 
shall not descend to` persons whose 
fathers have never been residenf in 
the United States.” 1 Stat 103, 104. 
This provision is the earliest form of 
the statute under which Bellei acquir- 
ed his citizenship. Its enactment as 
part of a “rule of naturaliza-ion” 
shows, I think, that the First -Ton- 
gress conceived of this and most like- 
ly all other purely statutory gran zs of 
citizenship as forms or varieties of 
naturalization. However, the clearest 
expression of the idea that-Bellei and 
others similarly situated should for 
constitutional purposes be considered 
as naturalized citizens is to be found 
in (1898) 169 US 649 = 42 L Ed 890 
= 18 S Ct 456: 


“The Fourteenth Amendment of 
the Constitution. . . contemplates two 
sources of citizenship, and two cnly: 
birth and naturalization. Citizership 
by naturalization can only be acquir- 
ed by naturalization under the autho- 
rity and in the. forms of law. But 
citizenship by birth is establishec by 
the mere fact of birth under the cir- 
cumstances defined in the Consczitu- 
tion. Every person born in the Urited 
States, and subject to the jurisdiction 
thereof, becomes at once a citizen of the 
United States, and needs no naturali- 
zation. A person born out of the 
jurisdiction of the United States can 
only become a citizen by being ratu- 
ralized, either by treaty, as in the 
case of the annexation of foreign ter- 
ritory: or by authority of Congress, 
exercised either by declaring certain 
classes of persons to be citizens, as in 
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the enactments conferring citizenship 
upon foreign-born children of citizens, 
or by enabling foreigners individual- 
ly to become citizens by proceedings 
in the judicial tribunals, as in the ordi- 
nary provisions of the naturalization 
acts.” 169 US, at 702-703 = 42 L Ed 
at 909; 910. The Court in Wong Kim 
Ark thus stated a broad and compre- 
hensive definition of naturalization. 
As shown in Wong Kim Ark, natura- 
lization when used in its constitutional 
sense is a generic terrn describirg and 
including within its meaning all those 
modes of acquiring American citizen- 
ship other than birth in this country. 
All means of obtaining American citi- 
zenship which are dependent upon a 
congressional enactment are forms of 
naturalization. This inclusive defini- 
tion .has been adopted in severel opi- 
nions of this Court besides (1893) 169 
US 649 = 42 L Ed 890, supra. Thus 
in Minor v. Happersett, (1874) 88 US 
162, 167 = 22 L Ed 627, 628 the Court 
said: “Additions might always be made 
to the citizenship of the United States 
in two ways: first. by birth. and 
second, by naturalization. . . [Nlew 
citizens may be born or they may be 
created. by naturalization.” Ard in 
Elk v. Wilkins, (1884). 112 US 94, 28 
L Ed 643, 5 S Ct 41 the Court took 
the position that the Fourteenth Am- 
Amendment “contemplates two sour- 
ces of citizenship and two sources 
only: birth and naturalization. ..... 
Persons not...... subject to the jurisdic- 
tion of the United States at the time 
of birth cannot become so afterwards, 
except by being naturalized, either in- 
dividually, as by proceedings under 
the naturalization acts, or collectively, 
as by force of a treaty by which fore- 
ign territory is acquired.” 112 US, at 
pp. 101-102 = 28 L Ed at p. 646. 


Moreover, this concept cf naturaliza- 
tion is the only one permitted by this 
Court’s consistent adoption of the view 
that the Fourteenth Amendment was 
intended to supply a comprehensive 
definition of American citizenship. In 
an opinion written shortiy after the 
Fourteenth Amendment was racified, 
the Court stated that one of the pri- 
mary purposes of the Citizenship 
Clause was “to establish a clear and 
comprehensive definition of citizenship 
which should declare what should con- 
stitute citizenship of the United Sta- 
tes, and also citizenship of a State.” 
Slaughter-House Cases, (1872) 83 US. 


86 U.S.S.C. [Prs. 56-60] Rogers v. Beilei' (Blackmun J.) 


36, at p. 73 = 21 L Ed 394, at p. 407. 
In his study, The Adoption of the 
Fourteenth Amendment, Professor 
Flack similarly concluded that the 
Citizenship Clause “put beyond doubt 
and cavil in the original law who were 
citizens of the United States.” H. 
Flack, The Adoption of the Fourteenth 
Amendment 89 (1908). And in Afro- 
yim both majority and dissenting Jus- 
tices appear to have agreed on the 
basic proposition that the scope of 
the Citizenship Clause, whatever its 
effect, did reach all citizens. The opi- 
nion of the Court in Afroyim describ- 
ed the Citizenship Clause as “... cal- 
culated completely to control the sta- 
tus of citizenship.” (1967) 387 US, at 
.p. 262 = 18 L Ed 2d at p. 763. And 
the dissenting Justices agreed with 
this proposition to the-extent of hold- 
ing that the Citizenship Clause was a 
“declaration of the classes of indivi- 
duals to whom citizenship initially at- 
taches.” Id. at 292, 18 L Ed 2d at 780. 


57. The majority opinion ap- 
pears at times to rely on the argu- 
ment that Bellei, while he concededly 
might have been a naturalized citizen, 
was not naturalized “in the United 
States.” This interpretation obvious- 
ly imposes a limitation on the scope 
of the Citizenship Clause which is in- 
consistent with the conclusion express- 
ed above that the Fourteenth Amend- 
ment provides a comprehensive defi- 
nition of American citizenship, for the 
majortiy’s view would exclude from 
the protection of that Clause all those 
who acquired American citizenship 
while abroad. I cannot accept the 
narrow and extraordinarily technical 
reading of the Fourteenth Amendment 
employed by the Court today. If, for 
example, Congress should decide to 
vest the authority to naturalize aliens 
in American embassy officials abroad 
rather than having the ceremony per- 
formed in this country, I have no 
doubt that those so naturalized would 
be just as fully protected by the Four- 
teenth Amendment as are those who 
go through our present naturalization 
procedures. Rather than the techni- 
cal reading adopted by the majority, it 
is my view that the word “in” as- it 
appears in the phrase “in the United 
States” was surely meant to be un- 
derstood in two 
senses: one can become a citizen of 
this country by being born within it 


or by being naturalized into it. . This 


somewhat different - 


ALR. 


-nterpretation is supported by the 
-egislative history of the Citizenship 
Clause. That clause was added in the 
Senate rather late in the debates on 
zhe Fourteenth Amendment, and as 
originally introduced its reference was 
io all those “born in the United Sta- 
tes or naturalized by the laws there- 


of,” Cong Globe, 39th Cong, lst Sess, 


at 2768. (Emphasis added.) The final. 
version of the Citizenship Clause was 
undoubtedly intended to have this 


See H. Flack, The Adop- 
Fourteenth Amendment, 


same scope. 
tion of the 
B8-89 (1908). 


i 58. The majority takes the 
position that Bellei, although admit- 
tedly a citizen of this country, was not 
entitled to the protections of the ed 
zenship Clause. I would not depart 
from the holding in Afroyim that| 
every American citizen has Fourteenth 
Amendment citizenship. Bellei, as a 
naturalized American, is entitled to 
all the rights and privileges of Ameri- 
can citizenship, including the right to 
keep his citizenship until he volun- 
tarily renounces or relinquishes it. 


59. The Court today puts aside 
the Fourteenth Amendment as a stand- 
ard. by which to measure congres- 
sional action with respect to citizen- 
ship, and substitutes in its place the 
majority’s own vague notions of “fair- 
ness.” The majority takes a new step 
with the recurring theme that the test 
of constitutionality is the Court’s own 
view of what is “fair, reasonable, and 
right.” Despite the concession that 
Bellei was admittedly an American 
citizen, and despite the holding in 
Afroyim that the Fourteenth Amend- 
ment has put citizenship, once con- 
ferred, beyond the power of Con- 
gress to revoke, the majority today 
upholds the revocation of Bellei’s citi- 
zenship on the ground that the con- 
fressional action was not “irrational 
or arbitrary or unfair.” The majority 
applies the “shock-the-conscience” test 
to uphold, rather than strike, a fede- 
rai statute. It is a dangerous concept 
of constitutional law that allows the 
majority to conclude that, because it 
cannot say the statute is “irrational or 
arbitrary or unfair,” the statute must 
be constitutional. 


60. Of course the Court’s con- 
struction of the Constitution is not a 
“strict” one. On the contrary, it pro- 
ceeds on the premise that a majority 
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of this Court can change the -Ccnsti- 
tution day by day, month by month, 
and year by year, according ta ‘its 
shifting notions of what is fair, rea- 
sonable, and right. There was little 
need for the founders to draft a writ- 
ten constitution if this Court can say 
it is only binding when a majority 


finds it fair, reasonable, and right to | 


make it so. That is the loosest con- 
struction that could be employed. It 
is true that England has moved along 
very well in the world without a writ- 
ten constitution. But with comolete 
familiarity with the English exseri- 
ence, our ancestors determined to 


draft a written constitution whick. the ` 


members of this Court are sworr: to 
obey. While I remain on the Court I 
shall continue to oppose the power of 
judges, appointed by changing admi- 
nistrations, to change the Constitu- 
tion from time to time according to 
their notions of what is “fair’ and 
“reasonable.” I would decide this 
case not by my views of what is “arbi- 
trary,’ or what is “fair”, but rather 
by what the Constitution commands. 


61. I dissent. 


Mr. Justice Brennan, with whom 
Mr. Justice Douglas, joins, dissenting. 


62-63. Since the Court this 
Term has already downgraded cit.zens 
receiving public welfare, Wymen v. 
James, (1971) 400 US 309, 27 L Ed 
. 2d 408, 91 S Ct 381 and citizens hav- 
ing the misfortune to be illegitimate, 
Labine v. Vincent, (1971) 28 L Ed 2d 
288, I suppose today’s decision down- 
grading citizens born outside the Uni- 
ted States should have been expected. 
Once again, as in James and Lavine, 
the Court’s opinion makes evident that 
its holding is contrary to earlier de- 
cisions. Concededly petitioner was a 
citizen at birth not by constitut:onal 
right, but only through operation ofa 
federal statute. In the light of the 
complete lack of rational basis for dis- 
tinguishing among citizens whose 
naturalization was carried out w-thin 
the physical bounds of the United Sta- 
tes, and those, like Bellei, who may 
be naturalized overseas, the conclu- 
sion is compelled that the reference in 
the Fourteenth Amendment to persons 
“born or naturalized in the United 
States” includes those naturalized 
through operation of an Act of Zon- 
gress, wherever they may be at the 
‘time. Congress was therefore power- 
less to strip Bellei of his citizenship: 


Kitchens v. 


“renounced or relinquished 


. counsel, 


Smith © [Prs. 60-61]. U.S.S.C. 87 


he could lose'it only if he voluntarily 
it. (1967), 
387 US 253, 18 L Ed: 2d 157, 87 S Ct 
1660. I dissent. f 
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James Melvin Kitchens, Petitioner 
v. S. Lamont Smith, Warden, Res- 
pondent. 
No. 6131, Decided on 5-4-1971. 
Constitution of India, Art 22 — 
menitan Case) — Constitution of U. 
. A. — Sixth Amendment — Right 
$ be furnished counsel — Where the 
assistance of counsel is a constitutional 
requisite the right to be furnished 
counsel does not depend on a request 
by the accused for such assistance. 
This applies to guilty pleas as well as 
to trials. Of course to establish his 
right to appointed counsel at the time 
of his trial the accused has the burden 
of proving his. inability at that time to 
hire an attorney — Where the accus- 
ed in his petition for habeas corpus 
specifically averred that he was un- 
able to obtain counsel because of his 
impoverished ‘condition at the time of 
his trial and the State denied the 
allegation but made no effort what- 
ever to contradict the testimony of 
the accused that he was indigent it 
must .be held that the accused proved 
that he was without counsel due to 
indigency at the time of his convic- 
tion. (Paras 2, 3, 4) 
SUMMARY 
An accused who pleaded guilty to 
robbery in a Georgia State Court in 
1944, when he was not represented by 
who escaped while serving 
his sentence, and who was returned to 
Georgia in 1969 to finish his sentence, 
brought a habeas corpus action in a 
Georgia County Court, alleging that 
his conviction was void under Gideon 
v. Wainwright, 372 US 335, 9 L Ed 
2d 799, 88 S Ct 792, 93 ALR 2d 733, 
since he was not provided with coun- 
sel at the time of his conviction al- 
though -he was too poor to hire a law- 
yer. At his habeas corpus hearing 
his uncontradicted testimony was 
that at the time of his conviction “I 
was a lot younger and I didn’t have 
any money and I didn’t have a law- 
yer.” The county Court denied relief 
on the ground that the Gideon deci- 
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retroactive. The Georgia 
Court affirmed on the 
that the accused did not 


88 U.S. S.C. 
Sion is not 
Supreme 
ground 
testify at 
that at the time of his conviction he 
wanted a lawyer, asked for one, or 
was unable to hire a lawyer because 
of his poverty. 

On certiorari, the United States 
- Supreme. Court reversed. In a per 
curiam opinion expressing the unani- 
mous view of the Court, it was held 
that (1) the Gideon decision is fully 
retroactive, (2) the right to counsel, 
whether on a guilty plea or at a trial, 
does not depend on a request for 
counsel, and (3) the ‘accused proved 
that he was without counsel due to 
indigency at the time of his conviction. 


OPINION OF THE COURT 
Per Curiam. 


i. Petitioner pleaded guilty to 
robbery in a Georgia State Court in 
1944. He was not represented by 
counsel at any time. While serving 
his sentence, petitioner escaped and 
did not return to Georgia until 1969; 
when he was returned to finish the 
remainder of his sentence. He then 
brought this habeas corpus action in 
county Court, alleging that his convic- 
tion was void under Gideon v. Wain- 
wright, (1963) 372 US 335 = 9 L Ed 
2d 799 = 83 S Ct 792 = 93 ALR 2d 
733. The county Court denied relief 
because Gideon was “recent law and 
under the law at the time of his sen- 
tence, the sentence met the require- 
ments of the law at that time.” This 
was error since as we have often not- 
ed. Gideon is fully retroactve. See, 
e.g., Linkletter v. Walker, (1965) 381 
US 618, 639 = 14 L Ed 2d 601, 614 = 
85 S Ct 1731; Desist v. United States, 
394 US 244 = 22 L Ed 2d 248 = 89 
S Ct 1030, n. 15: McConnell v. Rhay, 
(1968) 393 US 2, 3 = 21 L Ed 2d 2, 3 = 
89 S Ct 32; Stovall v. Denno, (1967) 
388 US 293, 297-298 = 18 L Ed 2d 
1199, 1203, 1204 = 87 S Ct 1967. 


On appeal, the Georgia Supreme 
Court affirmed ‘the denial of habeas 
corpus on different grounds, saying 
that petitioner did not testify at the 
habeas corpus hearing that he “want- 
ed a lawyer, asked for one, or made 
any effort to get one” or that “because 
of his poverty, or any other reason, 
he was unable to hire a lawyer.” 

2. As this Court has said, 
however, “{I]t is settled that where 


Kitchens v. Smith 


. tional ‘requisite, 


the habeas corpus hearing ' 


A.LR. 


zhe assistance ‘of sauna is a constitu- 
the right to be fur- 
nished counsel does not depend on 
a request.” Carnley v. Cochran, (1962) 
369 US 506, 513, 8 L Ed 2d 70, 76, 82 
3 Ct 884. This applies to guilty pleas 
as well as‘to trials. Uveges v. 
Pennsylvania, (1948) 335 US 437, 441, 
93 L Ed 127, 131, 69 S Ct 184. 


3. Of course, to establish his 
right to appointed counsel in 1944, 
petitioner had the burden of proving 
his inability at that time to hire an 
attorney. His petition for habeas 
corpus specifically averred that he was 
unable to obtain counsel “because of 
his impoverished condition” at that 
time. The respondent denied this 
allegation and thus put the matter in 
issue. At the hearing, petitioner testi- 
fied, “I was a lot younger and I didn’t 
have any money and I didn’t have a 
À ” (Emphasis ad- 
ded). The State made no effort what- 
ever to contradict petitioner’s testi- 
mony that he was indigent; no part | 
of its case went to the issue of in- 
digency. In this . light, the Georgia 
Supreme Court’s finding that peti- 
tioner “did not testify :.................006 f 
that because of his poverty, or for any 
other reason, he was unable to hire 
a lawyer” is explicable only under the 
most rigid rules of testimonial cons- 
truction. Though petitioner did not 
precisely testify that his failure to 
obtain a lawyer was a result of his 
indigency, this was the undeniable im- 
plication of his testimony, especially 
in view of the habeas corpus peti- 
tion’s allegation that petitioner was 
unable to hire an attorney “because 
of” his indigency. The hearing below 
as the transcript shows, was conduct- 
ed informally. Petitioner had no 
lawyer, and. introduced no evidence 
other than his own testimony. He 
testified discursively; no objections 
were made by the State, nor did it 
cross-examine petitioner on the issue 
of indigency. 


4, It is our view that on this 
record petitioner proved he was with- 
out counsel due to indigency at the 
time of his conviction. The petition 
for certiorari is granted, the judg- 
ment of the Georgia Supreme Court 
is reversed and the case remanded for 
further proceedings not inconsistent 
with this opinion. 


END 
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(Patna) v. Mahanth Sri Biseshwar 
as as (Oct) 2057 
Bimal Chandra Banerjee v. State of i 
Madhya Pradesh (Mar) 517 
Birla Jute Manufacturing Co. Ltd. v. 
Commissioner of Wealth Tax, West 
Bengal, Calcutta (Dec) 2458 


Bishambar Bhagat v. State of Bihar (Nov) 2881 
Biswanath Banerjee v. State of West 

Bengal (June) 1088 
Bishwanath Rai v. Sachhidanand Singh (Oct) 1949 
Boddepalli Rajagopala Rao v. N. G. 

Ranga (Feb) 267 
Bombay Panjrapole, Bhuleshwar v. 

Workmen (Dec) 2422 
Bua Das Kaushal v. State of Punjab—See 

(Sep) 1676 

Budhoo v. State of Maharashtra~See (Sep) 1898 
Burmah Shell Management Staff Associa- 

tion v. Burmah Shell Oil Storage and 

Distributing Co. of India Ltd. See 
Burmah Shell Oil Storage and Distribut- 

ing Co. of India, Ltd. v. Burmah Shell 

Management Staf Association 


(May) 922 


(May) 922 


Calcutta Electric Supply Corporation v. 

Commissioner of Wealth Tax, West 
Bengal (Dec) 2447 

Century Spinning & Manufacturing Co. 

Ltd. v. Ulhasnagar Municipal Council 
(June) 1021 
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Chajoo Ram v. Radhey Shyam (July) 1867 
Chaju Ram v. State of Jammu & 

Kashmir ' _ (Feb) 263 
Challappa Ramaswami v. State of Maha- 


rashtra (Jan) 64 
Chanan Singh y. State of Haryana (Aug) 1554 
Chanchal v. Syed Jalaluddin (June) 10&1 
Chanchala, D. N. v. State of Mysore (Sep) 1742 . 
Chandrakant Madhavravy Dhaibar v. 

Patel Parshottamdas Shamalbhai (Jan) 105 
Chandraprakash Sibal v. State of Maha- 

rashtra—See ` : (Aug) 1630 

.  Chapsibhai Dhanjibhai Dand v. Puru- 
<- shottam . (Ser) 1878 
Check Post Officer Coimbatore v, K., P. : 

Abdulla and Bros (Apr) 782 
Chhotelal v. Kewal Krishan Mehta (May) 987 
Chhugamal Rajpal v. S. P. Chaliha (Agr) 730 
Chikkam Koteswara Rao v. Chikkam 

Subbarao (Aug) 1542 
Chinta Lingam v. Govt. of India (Mar) 474 


Chiranjilal Khaitan y. Motilal Saraogi (Oct) 2116 
Chowgule & Company (Hind) Pvt. Ltd. 
v. Union of India (Oct) 2021 
Coffee Board, Bangalore v. Joint Com- 
mercial Tax Officer, Madras 
Collector of Darrang v. Assam Industries 
(P) Ltd. 
Collector of Lakhimpur y. Bhuban 
Chandra Dutta _ i (Oc) 2015 
Commissioner of Gift Tax, Madras v. N. S. 
Getty Chettiar (Dec) 2410 
Commissioner of Income-tax, Andhra. 
Pradesh, Hyderabad v. M/s. Jaya- 
lakshmi Rice and Oil Mills Contractor 
Co. : (fuze) 1015 
Commissioner of Income-tax, Assam an 
Nagaland v. G. Hyatt (Apr) 725 
Commissioner of Income-tax, Bombay 
City l, Bombay v. Maharashtra Sugar __ 
Mills Ltd., Bombay (Dec) 2484 
Commissioner of Income-tax, Bombay 
City II, Bombay v. West Coast Paper . 
Mills Ltd. T ; (Dec) 2406 
Commissioner of Income-tax, Calcutta, 
v. Burlop. Dealers, Ltd. (Aug) 1635 
Commissioner of Income-tax, Delhi 
(Central), New Delhi v. M/s. Singh 
Engineering Works (P) Ltd., Kanpur 
Commissioner of Income-tax, Gujarat v. 
Bhanji Lavji Porbandar 
Commissioner of Income-tax, Madhya 
Pradesh v. Hukumchand Mannalal 
and Co. > 
Commissioner of Income-tax, Madhya 
Pradesh, Nagpur v. Hukum Chand - 
Mohanlal (Dec) 2591 
Commissioner of Income-sax, Madras v. : 
T. S. PL. P. Chidambaram (Oct) 2074 


Commissioner of Income-tax, Mysore, 
Bangalore v. Mysore Electrical Indus. 
tries, Ltd. 

Commissioner of Income-tax. Mysore 
Bangalore v. Segu Buchiah Setty 

Commissioner of [ncome-tax, U 
Bankey Lal Vaidya 

Commissioner of Income-tax, U. P. v, S 
Gurbux Rai Harbux Rai (Apr) 726 

Commissioner of Income-tax, U. P., 

Lucknow v. M/s, Gurbux Rai Harbux 
Rai : (Dec) 2444 

Commissioner of Income-tax,. West Ben- 

gal, Calcutta vy. Hemchandra Kar (Nov) 2381 


(Jan) 95 
(Apr) 717 


(Feb) 883 


” (May) 854 
P. v, 
(Nov) 2270 


(May) 870 
(ul) 1307 j 


(July) 1361 


Commissioner of Income-tax, West Ben- 

l I, Calcutta v. Bengal River Steam 

ervice Co, Ltd. (Oct) 2114 
Commissioner of Income-tax, West Ben- 

gal TI, Calcutta v. Durga Prasad More (Dee)2489 
Commissioner of Income-tax, West Ben- 

gal II v. Kamal Behari Lal. Singha (Nov) 2375 
Commissioner of Income-tax, West Ben- 
al HI, Calcutta v. Balkrishna Mal- 


otra . (Nov) 2219 
Commissioner of Taxes, Assam; Shillong : 
v. Jalannagar South Estate Ltd. (Oct) 2185 


Commissioner of Wealth Tax, Bihar and 


Orissa, Patna v. Kripashankar Daya- 

shankar Worah (Dec) 2463, 
Commissioner of Wealth Tax, Gujarat f 

v, Mrs. Arundhati Balkrishna (May) 915 
Cricket Association of Bengal v. State of 

West Pael y (Oct) 1925 
D. A. V. College, Bhatinda v. State of 

Punjab (Sep) 1781 
D. A. V. Csllege, Jullundur v.. State of. 

Punjab (Sep) 1787 
D. L. F. Housing and Construction Co. > - 

(P) Ltd, v. Sarup Singh (Nov) 2824 
Daisy v. State of Kerala (Noy) 2272 
Dalmia Dadri Cement Ltd. y. Murari - 

Lal Bikaneria (Jan) 22 
Dalmia Jain & Co. Ltd. v. Commis- i 

sioner of ‘Income-tax, Bihar and 

Orissa, Patna (Oct) 2129 
Damyanti Naranga v. Union of India (May) 966 
Daphtary, C. K. v. O. P. Gupta _Gune) 1132 
Darshan Singh Ram Kishan v. State of 
Maharashtra . (Nov) 2372 
Dattatraya v. Rangnath Gopalrao (Dec) 2548 
Davecos Garments Factory v, State of 


Rajasthan (Jan) 141 
Dayaram v. Dawalatshah (Apr) 681 
Deb, K. R. v. Collector of Central Ex-  _ 

cise, Shillong (Aug) 1447 
Delhi Administration v. Mohammad f 

Iqbal : (Mar) 472 
Delhi Administration v. S. N. Khosla (Aug) 1480 
Delhi Cloth and General Mills Co. Ltd. 

v. Chief Commissioner, Delhi (Feb) 344 


Delhi Cloth and General Mills Co. Ltd. |... 
y. Commissioner of Sales-tax; Indore (Nov) 2216 ` 
Delhi Transport Undertaking v. Balbir 
Saran Goel (May): 836 


Deokinandan Prasad v. State of Bihar (July) 1409 
Deputy Chief Controller of Imports and ; 
Exports, New Delhi v. K. T. Kosal- 


ram : (July) 1283 


Devendra Singh v. State of U, P. (Sep) 1759 
Devilal v. State of Rajasthan (Aug) 1444 
Dey Raj Anand v. Bhagwandas (Feb) 241 


Dhedh Nathu Raja v. Langha Nathu 
Jamal ; (Feb) 300 
Director of Health Services, Orissa v. 
Their Workers: See (July) 1259 
Divisional Forest Officer; South Kamrup 
Division, Gauhati v. Moolchand Sar- 
augi Jain ' 
Doma Sao Mokanlal v. State of Bihar 
Dominic Varkey v. State of Kerala 
Duvvur Dasaradharamareddy v. State . 
of Andhra Pradesh ; (Aug) 1461 | 
Dwarka Nath v. Municipal Corporation —_. 
of Delhi ; . (Sep) 1844 
Erach v. Minoo . (Aug) 1653 
Exen Industries v. Chief Controller of : 
Imports and Exports, New Delhi (June) 1025 


(Jan) 61 


Apr) 694 
aoe 1628 
(July) 1208 


- Filmistan Private Ltd., Bombay ve Bhag- 


wandas Santprakash 
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Food Inspector, Calicut Corporation v. 
Cherukaitil Gopalan (Sep) 1725 
Fort Gloster Industries Ltd. v, Sethia 
Mercantile (P) Ltd. (Nov) 2289 
Francis Klein & Co, Private Ltd. v. 
Workmen (Dec) 2414 
Gangappa Gurupadappa Gugwad v. 
Rachawwa (Mar) 42 
Gannon Dunkerley and Co. Ltd., M/s. 
v. Workmen (Dec) 2787 
Gannon Dunkerley Employees Union v. 
Gannon Dunkerly and Co, Ltd.; See 
(Dec) 2567 
Gauri Shanker Chittarmal Gupta v. Smt. 


Gangabai Tokersey (Mar) €59 
Gaya Prasad Ramlal v. State of Maha- 

rashtra (June) 112 
Ghuran Yadav v. State of Bihar (Aug) 1341 


Gian Mahtani v. State of Maharashtra (Sep) 1698 
Girdhari Lal Gupta v. D. N. Mehta (Jan) 28 
Girdhari Lal Gupta v. D. N. Meata (Nov) 2.52 
G. L. Killikar, Firm v. State of Kerala 


(June) 1-38 
Gopal Prasad Sinha v. State of Bihar (Mar) 458 
Gopi Krishna Kanoria v. Draupadi 
Sahay (Nov) 20.30 
Gopiram Bhagwandas v. State of Bihar (Nov) 2223 
Government of India, Ministry of Home 
Affairs v. Tarak Nath Ghosh (Apr) 328 
Govind Mehta v. State of Bihar (Sep) 1798 
Guggila Ramaiah v. Union of India: 
See (Mar) 474 
Gulabchand Bapalal Modi v. Municipal 
Corporation of the City of Ahmedabad (Oct)2_00 
Gulam Ghouse Mohiuddin v. Ahma 
Mohiuddin Kamisul Qadri (Nov) 2.84 
Guntur Municipal Council v. Guntur 
Town Rate Payers’ Association (Feb) 553 
Gupta Industrial Gorporation v. Metal 
Goods Mfg. Co. (P) Ltd. See (May) 898 
Gurdev Singh v. State of Punjab {Aug) 1580 
Gurdio Singh v. State of Punjab (Nov) 2240 
Gurumoorthy, M. v. Accountant Cene- 
ral, Assam and Nagaland (Sep) 1350 
Gyan Chand v. State of Haryana {Feb} 333 
Haji Hafiz Tanwar Ahmed v. Union of 
(Mar) 312 
{Apr 740 


India 
Hakam Singh v. Gammon (India) Ltd. 
Halim Mian v. State of Bihar (Sep) 1326 
Hanuman ‘Pershad, L. v. Roop Narain (July) 13 12 
Hanuman Prasad Gupta v. Hiralal - (Feb) 206 
Harakchand Ratanchand Banthia v. 

Assistant Collector of Central Excise, 

Poona II, Division: See (June) 1170 
Ha-idas Girdharidas v. Varadaraja Pillai (Nov)2388 
Hari Shankar Khanna v. Union of India { june; 1985 
Hari Singh Darbar v. Mahant Vaishnav- 

das Guru, Mahant Bajrangdas (Oct) 1371 
Harivansh Lal Mehra v. State of Maha- 

rashtra : (June) 1 {80 
Harkishan Singh, Dr. v. State of Punjab (Aug)1=02 
Har Prasad v. State of Madhya Pradesh (Aug) 1450 
Har Sharan Verma v. Tribhuvan Narain 

Singh (Tuly) 1331 
Hatti v. Sunder Singh (Nov) 2320 
Hindusthan General Electrica] Corpo- 

ration Ltd. v. Bishwanath Prasad (Dec) 2417 


Hira H. Advani v. State of Maharashtra (Jan: 44 
Hira Lal v. State of Haryana (Feb) 358 
Hirday Narain, L. v. Income-Tax Ofi- 


cer. Bareilly (Jan) 83 
Hrishikesh Ganguli v. Commissioner of 

Income-tax, Calcutta (Dec) 2518 
Husaina v. State of U. P. (Feb) 260 
Hussain Bhai v. Commissione: of In- 

come*Tax, Madras (July) 1256 


Inayat Ali Khan v. State of U. P. 
Income Tax Officer, Gudur v. Maram- 
reddy Sulochanamma (Jan) 87 
India Electric Works Ltd, v. James 
Mantosh (Nov) 2318 
Indian Airlines Corporation v. Sukhdeo 
i (Sep) 1828 


(July) 1407 


ai 

Indian Aluminium Co. Ltd. v. Com- 
. missioner of Income-tax, West Bengal 
I, Caleutta (Novy) 2284 

Indian Mica and Micanite Industries, 
Ltd. v. State of Bihar 

Indranarayan v. Roop Narayan 

Inspecting Assistant Commissioner of 
Agricultural Income Tax and Sales 
Tax (Special) Kozhikode v. V. K. 
Ramunani Panikkar - (Dec) 2518 

Iyanahalli Bakkappa & Sons v, State of 
Mysore (Dee) 2598 


(Feb) 363 


(Jun) 1182 
(Oct) 1962 


Jadunath Singh v. State of U. P. 
Jagannath Prasad v. State of M. P. (Mar) 517 
Jagat Kishore Prasad Narain Singh v. 

Rajendra Kumar Poddar (Feb) 342 
Jagdish Prasad Shastri v.-Statelof U. P, (July) 1224 
Jage Ram v. State of Haryana (June) 1033 

ai Narayan Mishra, Dr. v. State of 

Bihar (July) 1818 
Jaipur Hosiery Mills Pvt. Ltd. v. State 

of Rajasthan (July) 1330 
Jamshed Jahan Begum v. Lakhan Lal. (Sep) 1678 
Janapada Sabha, Chhindwara v. Cen- 

tral Provinces Syndicate Ltd. (Jan) 57 
Jangloo Mian v. State of Bihar : See (Sep) 1826 
Jaswant Singh Saluja v. Chief Settle- 


ment Commissioner, New Delhi (Apr) 748 
Jatan Kanwar Golcha v. M/s. Golcha 

Properties Private Ltd. (Feb) 874 
Jayantilal Amratial v. Union of India (Jun) 1193 
Jayvant Rao v. Chandrakant Rao (May) 910 
Jijabai Vithalrao Gajre v. Pathankhan (Feb) 315 


Jiwan Nath Zutshi v. State of Madhya 


Pradesh (Apr) 744 
Joginder Ahir v. State of Bihar (Sep) 1834 
Joginder Singh v. State of Himachal 

Pradesh (Mar) 500 


Jonnala Narasimharao & Co, v. State of 
Andhra Pradesh (Aug) 1507 
Jugraj Singh v. Jaswant Singh (Apr) 76L 

Jupudi Kesava Rao v. Pulavarthi Venkata 
Subbarao (June) 1070 

Juwar Singh v. State of Madhya Pradesh 
(Nov) 2249 


K. L. Selected Coal Concern v. S, K. 
Khanson & Co. 
Kahan Singh v. State of Haryana 
Kakinada Annadana Samajam v. Commr 
of Hindu Religious & Charitable 
Endowments, Hyderabad 
Kali Prasad Poddar v. State of West 
Bengal : See (July} 1371 
Kamakhya Narain Singh v. Commis- f 
sioner of Income tax, Bihar and Orissa (Apr) 794 
Kanu Ambu Vish v. State of Maha- 
rashtra (Noy) 2256 
Kapurchand Chandanmal Co. v. Union 
of India : See (July) 1170 
Karamchand Ganga Pershad v. Union of 
India (July) 1244 
Karam Chand Thapar & Bros. (P) Ltd. v. 
_Commissioner of Income-tax (Central) 


(Mar) 437 
(May) 983 


(May) 891 


Calcutta (Aug) 1590 
Karmi v. Amru (Apr) 745 
Karnail Singh v. State of Punfab (Oct) 2119 
Kartar Singh v. Union of India (Oct: 2020 
Kashinath v. Smt. Kudsia Begam (Feb) 372 
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Kashyap, S. K. v. State of Rajasthan (June) 1120 
Kedarnath Jute Mtg. Co. Ltd. v. Com- 
missioner of Income Tax, (Central), 
Calcutta (Oct) 2145 
Keshav Ganga Ram Navge v. State of 
Maharashtra (May) 953 
Khagen Sarkar v. State of West Bengal (Oct) 2051 
Khajamian Wakf Estates v. State of ; 


Madras : (Jan) 161 
Khedu Mohton v. State of Bihar (Jan) 68 
Kochan Kani Kunjuraman Kani v: 

Mathevan Kani Sankaran Kani {Tuly} 1898 
Krishna Beharilal v. Gulabchand ‘June) 1041 
‘Kulbhushan Kunwar Dr. v. Smt. Raj 

Kumari (Feb) 234 


Lachhmi Narain v. Financial ‘Commis- ; 
sioner, Punjab, Chandigarh : See (Feb) 198 


Lachoo Mal v. Radhye Shyam (Nov) 2218 
Lakhi Ram Ram Dass v, J. S. Boota 

Singh and Co. (Oct) 1956 
Lakshmanarao, A. v. Judicial Magis- 

trate, First Class, Parvatipuram (Jan) 186 
Lakshmiratan Cotton Mills, Co. Ltd. v. 

Aluminium Corporation of India Ltd. (Aug) 1482 
Lalji Raja and Sons v. Firm Hansraj 


Nathu Ram A (May) 974 
Latif Hussain v» State of Jammu & 

Kashmir (Jan) 122 
Lekh Raj Khurana v. Union of India (Oct) 2111 
Lyngdoh H. v. Cromlyn Lyngdoh (jun) 1110 
Madhav Rao Jivaji Rao v. Usion of 

India (Mar) 580 
Madhaorao Rajeshwar v. Shankar Singh 

Msdhao Singh (Aug) L659 


Madhu Limaye v. Ved Murti (Dec) 2481; 
(Dec) 2486; (Dec) 2608 

Madhu Limaye v. Sub Divisional Magis- 
trate, Monghyr (Dec) 2486 


Madhusudan Gordhandas:& Co. v. Madhu 
Woolen Industries Private Ltd. (Dec) 2600 
Madhya Pradesh Industries Ltd. v. Rai 
Bahadur Sbriram Durga Prasad Ltd. (Oct) 1983 
Magathane Samyukta Sahakari Sheti 
Sanstha v, Trustees of Seth Mulraj 
Khatau Trust Settlement (July) 1534 
` Magraj Patedia v. R. K. Birla (July) 1295 
Mahabir Prasad v. Jage Ram (Apr) 742 
Maharashtra State Road Transport Cor- 
poration v. Mangrulpir Joint Motor 
Service Co. (P) Ltd. i (Sep) 1804 
Mahendra Singh v. State of Rajasthan (Dec) 2593 


Mahommed Mustafa v. Sri Abu Bakar (Feb) 361 
Mahomed Usman v. State of Andhra 

Pradesh (Sep) 1801 
Major Som Nath v. Union of India (Sep) 1910 
Makan jivan v. State of Gujarat (Sep) 1797 
Makeshwar Nath Srivastava v. State of 

Bihar (Jun) 1106 
Makhan Lal Waza y. State of Jammu 

and Kashmir (Nov) 2206 


Management of Hospitals, Orissa v. 

Their Class IV Employees (July) 1259 
Management of National and Grindlays 

Bank Ltd. v. Their Workmen (Dec) 2454 
Management of Panitola Tea Estate v. 


Workmen {Nov} 2171 
Management of Shevaroy Bauxite Pro- 

ducts Co. (Pvt) (Ltd.) v. workmen (Oct) 2184 
Manali Ramakrishna Mudaliar v. State 

of Madras (May) 989 
Mangala Kunhamina Umma y. Puthiya- 

veettil Paru Amma (Aug) 1575 
Mangilal v. Krishnaji Rao Pawar (Oct) 1948 


Mannam Venkatdri v. State of Andhra 
Pradesh š (Aug) 1487 


Mannan Lal v. Mst. Chhotka Bibi. (July) 1874 


Manni Lal v. Parmai Lal ` (Feb) 330 
Manohar Lal Bhogilal Shah v. State of 

Maharashtra (Aug) 1511 
Mansoor v. State of Madhya Pradesh (Oct) 1977 
Marulasiddaiah, G. Dr. v. Dr. T, G. Sid- 

dapparadhya (Nov) 2264 
Master Lal Mohd. Sabir v. State ot 

Jammu and Kashmir (Sep) 1718 
Mathuralal v. Keshar Bai (Feb) 810 
Mathura Prasad Sarjoo Jaiswal v. Dossi- 

bai N. B. Jeeyeebhoy (Nov) 2855 
Mathura Presad Rajgharia v. State of 

West Bengal i (Mar) 465 
Matru v, State of U. P. - (Jun) 1050 
Megna Mills Co., Ltd. v. Ashoka Mar. > 

keting Ltd. (Jan) 186 
Meharbansing v. Naresh Singh (Jan) 77 
Mehta, R. G. v. State of Punjab (Jul) 1420 


Mirza Maharao v. Union of India : See (Mar) 580 


Mishra D. P v. Kamalnarayan Sharma (May) 856 - 
Mohan Lal v. Anandibai (Noy) 2177 
Mohan Singh v. State of Punjab (Dec) 2519 
Mohindroo O. N v. Dist. Judge, Delhi (Jan) 107 
Morvi Industries Ltd. v. Commissioner ` 

of Income-tax (Central) Calcutta (Nov) 2396 
Mukhtiar Singh v. State of Punjab (Sep) 1864 
Mukundas Raja Bhagwandas & Sons y. . 

State sank of Hyderabad (Mar) 449 
Mula v. Godku (Jan) 89 
Municipal Board, Kannauj v. State of 

U. P. (Oct) 2147 
Municipal Board, Nainital v. Brij Mohan 

Chandra ; (Mar) 439 
Municipal Corporation, Indore v. Niya- 

matulla (Jan) 97 
Municipal Corporation of Delhi v. Shiv 

Shanker (Apr) 815 
Muni Lal v. Delhi Administration (Aug) 1525 
Munir Khan v. State of U. P. (Feb) 335 
Munney Khan v. State of Madhya Pra- 

desh f (Aug) 1491 
Nagar Panchayat, Una v. Una Taluka 

Sahakari Kharid Vechan Sangh Ltd. (Jun) 1078 
Nagar Rice and Flour Mills v. N. Teek- 

appa Gowda & Bros, (Feb) 246 
Nandy, S. M. v. State of West Bengal (May) 961 
Nanhu Kahar v. State of Bihar (Oct) 2143 


Nanhu Prasad Singh v. State of Bihar (Dec) 2479 
Narain Dutt Chimwal yv. Commissioner 


of Income Tax, U. P. Lucknow (Dec) 2461 


“Narasimha Raju, G. P. L. v. State of 


Andhra Pradesh (July) 1232 
Narayana Murthy B. v. State of Andhra 


Pradesh (Sep) 1716 
Narayana Pillay Daivasen y. State of Y 

Kerala (Nov) 2287 
Narayan Nathu Naik v. State of Maha- 

rashtra (Aug) 16586 


Narayan Swamy v. State of Maharashtra (Sep) 1789 
Narendrajit Singh v. State of U. P. (Feb) 306 
Naresh Chandra Sanyal v. Calcutta 

Stock Exchange Association Ltd. (Mar) 422 
Narender Chand Hem Rai y. Lt. Gover- 

nor, Administrator, Union Territory. 

H. P. (Nov) 2899 
Nasiruddin v. State of Assam (July) 1254 
Natarajan K. A. v. M. Naina Mohammed (Mar) 43 


National Bell Co. v. Metal Goods Mfg. 

Co. (È) Ltd. 
National Tractors, Hubli y, Commis- 
sioner of Commercial Taxes, Bangalore 
(Nov) 2277. 


(May) 898 
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Navin Chandra Chhotelal v. Central 
Board of Excise and Customs, New . 
Delhi i (Nov) 280 

Navin Dutt v. State of U. P. ; See (Sep) 1759 

Nedungadi P. K. v. Malayalee Bank Ltd. (Apr) 329 

New Central Jute Mills Co. Lid., v. 
Asst, Collecter of Central Excise, 
Allahabad : 

Noor Mohammad Mohd. Yusuf Momin v. 


(Mar) 454 


State of Maharashtra (May) 385 
Om Prakash v. State of Haryana (July) 1388 
Om Parkash v. Union of India (Apr) 771 


Pampakavi Rayappa Belagaliy. B. D. 

Jatti (July) 1348 
Panchayati Akhara Maha Nirwani v. 

Consoli: lation Officer, Roorkee (Nov) 2312 
Panchmal Narayana v. Basthi Venka- 

tesha (May) 342 
Panchashila Industrial Co-operative So- 
“ciety Ltd. v. Gurgaon Central Co. 

operative Bank Ltd. Gurgaon (Dec) 2403 
Pandurang Mahadeo Kavade v. Annaji 

Balwant Bokil (Nov) 2228 
Paresh Chandra Nandi v. Controller of 

Stores, N. F Railway, Pandu 
Pa-shottam Jadavji ani v. State of Guj- 


rat 
Patel Laljibhai Somabhai v. State of 


(Feb) 359 
(Jun) 1188 


Gujarat (Oct) 1335 
Patel Uka Naran v. Kalyan Karsan {Apr) 759 
Percy Rustomji Basta v. State of Maha- 

rashtra (June) 187 


Periakaruppan A. v. State of Tamil Nadu 
f (Nov) 2303 
Periakaruppan Chettiar A. v. State of 

Tamil Nadu < (Oct) 2385 
Perspective Publications (P) Ltd. v. 

State of Maharashtra (Feb) 221 
Perumal v. Ponnuswami (Nov) 2352 
Phadnis K. H. v. State of Maharashtra (May) 998 
Pijush Kanti Hore v. State of Assam: 

See (Oct) 2004. ; 

Pillai, T.C.M., Dr. v. Indian Institute of 

Technology, Guindy (Sep) L811 
Pinto, A. J. v. Sahebbi Kom Muktum 

Saheb (Oct) 270 
Pioneer Paper Box Factory v. Thakur- 

devi Shriniwas (Sep) 1781 
Prabhat General Agencies y. Union of 

India À 
Prabhat Ranjan Sarkar v. Paras Nath 


Verma (Oct) 2950 
Prabodh Chandra v. Mohinder Singh (Feb) 257 
Prakash Chand Agarwal v. M/s. Hindus- 

tan Steel Ltd. (Nov) 2319 


Prakash Chand Maheshwari v» Zila 
Parishad, Muzaffarnagar 
Pratap Singh Malvendra Bahadur v. 
Union of India : See (Mar) 580. 
Priya Bala Ghosh v. Suresh Chandra 
Ghosh (June) 1153 
Produce Exchange Corporation Ltd. v. 
Commissioner cf Income-tax (Central), 


(Sep) 1896 


Calcutta (Nov) £328 
Prokash Chandra y. Saradindu Kumar (Dec) 2556 
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Regina v. St. Aloysius Higher Elemen- 
tary School (Sep 1920 


Reliable Water Supply Service of India 


(P) Ltd. v. Union of India (Oct) 2083 
Roy, D. N. v. State of Bihar June) 1045 
Rukmanand Bairoliya v. Stateof Bihar (Apt) 746 


8 Nominal Table, A I. R. 1971 Supreme Court 


Sachindra Mohan Nandy v: State of 
West Bengal 
© Sahadu Gangaram Bhagade v. Special - 
Deputy Collector, Ahmednagar (Sep) 1887 
Saheb Ram v. Financial Commissioner, 
Chandigarh. (Feb) 198 
Sahod ra Devi v. Government of India (Aug) 1599 
Saifuddin Sood v. State of, Jammu and 
(Aug) 1529 


Kashmir 
(Sep) 1865 


(May) 963 


aat Tarajee Khimchand v. Yelamarti 
Satyam 

Sales Tax Commissioner, U.P. v. M/s. 
Ladha Singh Mal Singh (Nov) 2221 

Sambudamurthi Mudaliar v. State of . 
Madras , (Nov) 2863 

_ Samrathmal Keshrimal Agarwal v. Re- 
gional Transport Authority, Indore (Oct) 1986 

Sanjana. N. B, v. Elphinstone Spinning x 
and Weaving Mills Co., Ltd. (Oct) 2039 

Sankaranarayanan, G. v. State of Kerala (Oct) 1997 


Saptawna v. State of Assam (Apr) 813 
Sardar Balwant Singh v. Bishan Sahai 

Om Prakash (Oct) 2079 
Sardari Lal v. Union of India (Aug) 1547 
Sarin Chemical Laboratory v. Commis- 

sioner of Sales Tax, U. P. (Jan) 65 


Satbir Singh v. Union of India : See (Mar) 580 ` 
Shaikh Alimuddin Ahmed v. State of 
West Bengal (July) 1S71L 
Shakhawati General Traders Ltd. v 
Tneomestax Officer, Company Circle I, 


Jaip (Nov) 2589 
Shambhu Prasad Singh v. Most. Phool 

Kumari (July) 1337 
Shanbaggakannu v. Muthu Bhattar (Dec) 2468 
Shankar Kerba Jadhav v. State of mar 

rashtra May) 840 
Shankar Madhoji Nemade v. Chisust ‘ 

Janaji Bhadke (Feb) 281 
Sheikh Mohd. Omer y. Collector of 

‘Customs, Calcutta (Feb) 298 
Sheikhupura Transport Co., Ltd. v: 

Northern -India Transporters Insur- | 

ance Co., Ltd. (Ang) 1624 
Sheo peg v. State of U. P. (Sep) L794 
Sheolal v. Sultan (Jan) 93 
Sheo Nath Singh v, Appellate Assistant ` 

Commissioner of Income Tax (Cen- 

tral), Calcutta ` (Dee) 2451 
Shital Singh v. State of Bihar (July) 1809 
Shivappa v. State of Mysore (Feb) 196 
Shivaswamy, I. V. v. State of Mysore (Aug) 1688 
Shiv Lal v. Chetram (Noy) 2642 
Shree Gopal Industries Ltd. v. State of- 

Raja-than (Oct) 2054 
Shukla, M D. v. State of Gujarat (Jan) 117 
Shyamal Mondal v. -State of West 

Bengal {Nov} 2384 
Shyam Deo Pandey v. State of Bihar ia 1606 


Singh Ahluwalia, R. J. y. State of Delhi 
(Aug) 1552 
Singh, M. P. v. Anand Transport Co. (P) 


(Oct) 2127 
Sire td ain, P. v. State of Madras (Mar) 520 
Sobha Joseph v. State ot Tamil Nadu : 
See (Nov} 2303 


Sohan Lal v. State of U. P. (Oct) 2084 
_ Sohbat Dei v. Devi Phal {Nov} 2192 
Spencer & Co. v. State of Mysore (July) 1821 


Srikantiah, B. v. Regional ‘Transport 
Authorty, Anantapur (Sep) 1705 
Srinivas & Company v. Inden Biselers (Nov) 2224 
Sriram \arayan Medhi v. State of Maha- 
rashtra (Oct) 1992 


Sri Vishwesha Thirtha Swamiar v. State. 
of Mysore 
Standard Refinery and Distillery Ltd. v. 
Commissioner of Income-tax, Caleutta - 
(Noy) 2293 
State Bank of Bikaner and Jaipur v. 
Hari Har Nath Bhargava (Nov) 2200 
State Bank of Travancore v. Arvindan 


Kunju Panicker (May) 996 
— —v. Elias Elias (Jan) 148 
State of Andhra Pradesh v. Lavu 

Narendra Nath (Dec) 2560 
— —v. P. V. Narayana (Apr) 811 


State of Assam v. Assam Tea Co. Ltd, (July) 1858 
Daksha Prasad Deka (Jan) 173 
——v. Rameshwar Agarwala 
--v. Talwar B. S. Major : See (Aug) 1533 
State oÈ Bihar v. K. K. Misra - _ (Sep) L667 
——— vy. Mohammad Khursheed 
—— — +. Shiva Bhikshuk Misra (June) 1011 
—— ——y. Tata Engineering and Loco- 


— —v\, 


motive Co., Ltd. ' (Max) ATI 
State of Bombay v. Lasalgaon Mer- 

chants’ Co-sperative Bank Ltd. (Nov) 2255 . 
State of Gujarat v. Acharya Shri Dev- 

endraprasadji Pande (May) 866 
— —-v. M's Krishna Cinema (Aug) 1650 
—— vy. Dr. Raghunath Balkrishna 

Chandrachud | (May) 848 


_—Vv. Ranjit Singhji Bhavansinghji (Aug) 1645 
State of Kerala v, R. E. D’Souzha (Apr) 832 (2) 


——y. South India Corporation (P) 
Ltd. (Oct) 1930 

Sar of Madhya Pradesh v. Mir Basit 
Ali Khan (Aug) 1620 
——v. "Shiv Kunwarbai (Aug) 1477 
State of Madras v. C V. Parekh (Mar) 447 

——v. S.G, Jayaraj Nadar and Sons 
(Dec) 2405 
— —y. S. Padmanabhan (Oct) 2081 


State of Maharashtra v.. Champalal 
Kishanlal Mohota `’ (May) 908 
———v. Dadamiya Babumiya Sheikh (Sep) 1708 
—— y. Laxman Ambaji (Sep) 1859 
——— v. Laxman Baniya: See (Sep) 1722 
— — v. Nasimkhan Ahmed Khan Mali 
(Feb) 381 


Khan 
—-—-v. Syed Ahmed: See (Sep) 1859 
gree of Mysore v. M/s. D. Cawasji & 


—— —y. H. Papanna Gowda . 
M. Govindappa: See (Jan) 15: 
—— y. P, T. Muniswamy Gowda uly) 1863 
‘ve Pendakur Virupanng, Setty 

and Sons 
—-—v. Swamy Satyanand Saraswati 


—_———— Vs 


(Aug) 1589 

State of Punjab v. Bua Das Kaushal (Sep) | 878 
———-v. Hira Lal - (Sep) 1777 
— —v. Kishan Dass (Apr) 766 
—— vy. Ramji Lal Guy) 1228 
— —v. Terlok Singh July) 1221 
State of Rajasthan v. Laxmidan (July) 1887 
———v. Mohan Lal Vyas (Oct) 2068 
——~—-v. Ran Raja Kalyan Singh (Oct) 2018 


State of Tamil Nadu v. M. Rayappa 


Gounder (Feb) 231 
State of U. P. v. Jaggo alias Jagdish (Aug) 1586 
——. — v. Manohar and Co. Bareilly, - (Oct) 2131 
—— — vy. Mnrari Lal and Brothers Ltd. 

- (Nov) 2210 
——v. Rahmatullah (July) 1882 


(Apr) 708 
(Sep) 1687 


ma ——Ve 
— —v. 


Rajju 
Raj Kumar Rukmini Raman 
Brahma Soa 


(Now § 2877 | 


(Apr) 674 - 


(Nov) 2268. 


(July) 1825 _ 


(Jan) 152 ~ 
z P 19L | 


Nominal Table, A. I. R. 1971 Supreme Court g 


State of U. P. v. Ramkrishan Burman (Jan) 87 
— y, Ram Niranjan Singh -` (Aug) 1482 
=—_————-y, Sham Lal Sharma (Oct) 2151 
State of West Bengal v» Bata Krishna 

Barman (Jani 156 
= - y, Shebaits of Iswar Shri Sara- 

diya Thakurani se (Oct) 2097 
Sub-Divisional Officer and Collector, 

Shivasagar v. Gopal Chandra Khound 

(June) 1190 

Subedar v. The State of U. P. (Jana 125 . 
Subramaniam Chettiar, Ps. Pl. Sp. v» 

Commissioner of Income-tax, Madras: - . 

See (Oct) 2074 5 
Sukhnandan Singh v. Jamiat Singh (June) 1158 


Sukra Mahto v. Basudeo Kumer Mahto (Aug) 1567 
Sulkunte, M. C. Dr. v. State of Mysore (Mar) 508 


Sunil Kumar Roy v> Bhowra Kankanee 
Collieries Ltd. (Apr) 751 


Surath Chandra Chakravarty v. State of 
West Bengal 


Surat Singh v. Manohar Lal 
Suri, D. D. v. A. K. Barren 


Surinder Singh Bahadur v. Union of 
India: See (Mar) 580 

Surta v. State of Haryana 

Sushila Devi v. Hari Singh 

————y. Pandit Krishna Kumar 
Missir ; , (Nov) 2236 

Sushila Kashinath Dhonde y. Harilal 
Govindji Bhogani (Aug) 1495 

Sushil Kumar Gupta v. Joy Shankar 
Bhattacharjee (Aug) 1548 


Talib Hussain v. State of Jammu and 


(Apr) 752 
(Fek) 240 
(Jan) 175 


{App 803 
(Sep) 1756 


Kashmir (Jen) 62 
Tara Chand v. State of Haryana (Sep) 1891 
Tarachand v. Superintendent of Central ` 

Excise, Bangalore _ . (Apr) 781 
Tayabali Jaferbhai Tankiwala v. M/s. 

Ahsan and Co, ~ (Jar) 102 
Thimma v. State of Mysore (Sep) 1871 
Thiru K. N, Rajgopal v. Thiru M. Karuna- z 

nidhi (Aug; 1551 
Tirunelvelli Motor Bus Service Co. v. 

Commissioner of Income-tax, Madras (Jar} 128 ` 
Tractorcexport, Moscow ve.. Tarapore 

and Co., Madras (Jan) 1 
Travancore Rayons Ltd. vy. Union of 

India s (May) 862 
Trilochan Mishra v. State of Orissa (Apr) 733 


Tulsiram Sanganaria v. Shrimati Annibai (Mar) 671 


Udaychand Mahatab Chand y. Subodh 


Gopal Bose (Eet) 876 


Ugam Singh v. Kesrimal : (Dec) 2540 
Union of India v. Allied International 

Products Ltd. ; (Feb) 251 

—-—-v. Apte, G. K., Lt. Col. ~- (Aug) 1538 
y: B. N. Ananthapadmanabhiah 

(Sep) 1836 

=y, M/s. Bhimsen Waleiti Ram (Nov) 2295 
————v. Hindu Undivided Family 





Business . (Nov) 2333 
—— -v. J. N, Sinha (Jan) 40 
— a, Jyoti Prakash Mitter (une) 1093 
——-——-v. Kalinga Construction Co. (P) 

Ltd. (Aug) 1646 


=——- —7v. Lonawala Borough Munici- 


pality of Lonavala (Feb) 211 
————v. Mohanlal Ishwar Dass Pan- 
chal (Jan) 139 


=—— ——v. Mool Chand Dasumal Parda- 

sani {Nov) 2369 
=——-——v. Ogale Glass Works Ltd. {Dec} 2577 
————v, Ram Kishan 
——mee y, Ram Kishan 





— ve y, S. R. Dhareshwar (Sep) 1753 

y. Sohanlal Sampatlal (Mar) 482 
————v. Sudhansu Mazumdar (Aug) 1594 
——-——-v. Tarachand Gupta & Bros. (Aug) 1558 


Agashe (Sep) 1783 
U, P. Electric Supply Co. Ltd. v. Work- 


men (Dec) 2521 
U. P. Sunni Central Wakf Board v. 

Mohammed Alim Cheshti ` (July) 1896 
Vasundara, N. v. State of Mysore (Aug) 1489 


Veeramachineni Gangadhara Rao v. 
Andhra Bank Ltd. (Aug) 1613 


Vibhuti Narain Singh, Dr. v. Urion of 
India : See (Mar) 530 


Vidhya Singh v. State of Madhya Pra- 


Prades (Sep) 1857 
Vivian Rodrick v. State of West Bengal 
(Aug) 1584 
Voltas Ltd. v. J. M. Demello (Sep) 1902 
Western States Trading Co. v. Commis- 
sioner of Income-tax (Central), Cal- : 
cutta (Nov) 227 
Wopansao v. N. L. Odyuo (Oct) 2123 
Workers employed in Hirakud Dam v. 
State of Orissa (Noy) 2242 


Workmen v. William Jacks and Co. 
Ltd., Madras (Sep) 1821 
Yogendra Prasad Shrivastava v. Markan- 


eshwar Sin (Apr) 690 
Yusuf v. State of Bihar (July) 1405 
Zora Singh v. J. M. Tandon- (Aug) 1537 





SUBJECT INDEX 


Kot of State—See Civil P, C. (1908), 3. 9 
(Apr 744 
Administration of Evacuee Property Act 
(31 of 1:50), S. 2 (f) (as it stood before 
Amending Act 11 of 1953) — Custcdian 
of Evacuee Property ‘holding 51 per cent 
or mre shares of a company — Property 
of that company becomes evacuee pro- 
perty (Jan, 189 


Administration of Evacuees Property (Cen- 

tral) Rules 1950), R. 14 — See Evacuee 

Interest (Separation) Act (1951). S. 10 
(Jan) 181 


Advocates Act (25 of 1964), Ss. 37, 44— 
Bar Council — Powers of appeal and re- 
view stated (Jan) 107B 


—S, 37 (1) — “Person aggrieved”—Ad- 
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Kdvocates Act (contd.) å 
vocate General appearing in pursuan 
of notice under S. 35 (2) is not 

(Mar) 385A 
——5S. 38 — Powers of Supreme Court— 
Appeal lies both on facts and law — 
Supreme Court can review its previous 
order in appropriate cases . (Jan) 107A 
——S. 44—See ibid, S. 37 (Jan) 107B 


Kir Corporation Act (27 of 1953), S. 8 (2) 


—See ibid, S. 45 (Sep) 1828 
——S. 20—See ibid, S. 45 (Sep) 1828 
—— S. 44—See ibid, S. 45 (Sep) 1828 


——S. 45—Lismissal of employee—Con- 
travention of Regulations under the Act 
— Dismissal cannot be declared as null 
and void (Sep) 1828 


All India Services (Discipline and Appeal) 
Rules (4955) 
See under Civil Services, 


Allocated Government Servants (Absorp- 
tion, Seniority Pay and Allowances) 
Rules (1957) 


See under Civil Services. 


Andhra Pradesh (Andhra Area) Estates 
Land (Reduction of Rent) Act 30 of 1947), 
S 8 Gi) — Exclusion of Civil Court juris- 
diction Notification under S. 3 (2) based 
on decision of Special Officer ynder S. 2, 
which itself was based on no material— 
Notification can be challenged (Jan) 71B 


Andhra Pradesh Charitable and Hindu 
Religious Institutions and Endowments Aot 
(7 of 1366), Pre., Ss. 2 (15) and 15 — Res. 
trictions imposed on hereditary trustee 
are reasonable — Constitution of India, 
Art, 19 (5) (May) 891B 


——S. 2 (15) 
See also (1) ibid, Pre. (May) 891B 
(2) Constitution of India, Article 
19 (1) (f) (May) 891A 
___-S. 15—See ibid, Pre. (May) 891B 


Andhra Pradesh General Sales Tax Amend- 
ment Act (9 of 1970) 
See under Sales Tax. 


Andhra Pradesh Registration Subordinate 
Service Special Ruies 


See under Civil Services. 


Arbitration Act (40 of 1940), S. 2 (a)— 
Construction of arbitration agreement 
(Oct) 2088 
——-S. 8 (1) (b) — Intention not to supply 
the vacaucy — Requirements of provision 
(Nov) 2298 
S. 20—Arbitration agreement - Arbi- 
trator to be appointed under S. 19, 
Defence of India Act, 1939—Award given 





Arbitration Act (contd)  - . 
by Arbitrator appointed under S. 20 (4) 
held not binding on facts (Mar) 512 
___S. 30 — Mistake in award can bea 
ground of remission or setting it aside 
only when such mistake is apparent on 
the face of the award or forms a part of it 
(Apr) 696 
— S. 30 — Error of law or fact 
(Aug) 1646B 
~—S. 33—See Evidence Act (1872), S. 91 
(Nov) 2289 
— S. 35—See Foreign Awards (Recogni. 
tion and Enforcement) Act (1961), S. 3 
(Jany 1D 
——S, 39 — Powers of appellate Court 
(Aug) 1646 
Army Act (46 of 1950}, S. 125—See Crimi. 
nal P. C. (1898), S. 549 (Mar) 500 
— S. 126 — Sea Criminal P. C. (1898), 
S. 549 (Mar) 500 
—S. 126 — Prosecution of army officers _ 
along with civilians before Special Judge 
— Officer Commanding suggested institu. 
tion of Court Martial proceedings after 
expiry of period of limitation — Special 
judge was not unjustified in asking 
Officer Commanding to make reference 
to Central Government for determination 
as to Court before which proceedings 
would be started (June) 1120A 


Assam Agricultural Income Tax Act (9 of 
1939), S. 8 (g) — Rules under the Act, R. 2 


-(1) — Expenditure for charitable purposes 


— Exemption — Before claiming exemp. 
tion the assessee must establish that in 
the relevant year he had actually spent 
for one or the other of the charitable 
purposes mentioned in the rule—Exemp. 
tion cannot be claimed merely because 
the assessee has donated to a charitable 
trast ; - (Oct) 2185B 
—~—S. 26 (1) — Appellate powers of the 
Board of Revenue—Board of Revenue 
cannot reverse the decision that the asses. 
see is entitled to partial exemption in 
respect of donation given to charitable 
trust when it has become final — But 
Board is competent to decide legality of 
decision : (Oct) 2135A 
——-S. 27 — See ibid, S. 26 (1) 
- (Oct) 2185A 
——S, 28 — See ibid, S. 26 (1) 

(Oct) 2135A 
Assam Forest Regulation (7 of 4891), S. 72, 
Rules framed under, R. 10 — Rule does: 
not give rise to any liability to pay sum 
of money but merely imposes limitation 
on Forest Officers’ power to grant leases 

in respect of certain forest produce 
(Apr) 694 
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Assam Fundamental Rules 
See under Civil Services, 


maar General Clauses Act (2 of 1915), 
S. 26 — See Municipalities — Arsam 
Municipal Act (15 of 1957), S.4 > 
(July) 1358 


Assam Land Requisition and Acquisition 
Act (25 of 1948), S. 7 (1) — See Land Ac- 
` quisition Act (1894), S. 23 {1) (Oct) 2015 


Assam Land Revenue Regulations (4 of 
1886) 
See under Tanancy Laws. 

Assam Municipal Act {45 of 1957) 
See under Municipalities. S 


Assam Public Service Commission (Limi- 
tation of Functions) Regulations (4951) 
See under Civil Services. 


Assam Services Discipline and Arpeal 
Rules (41964) 
See under Civil Services. . 


Bangalore City Municipal Corporation Act 
(69 of 1949) 
See under Municipalities. 


Banking Companies (Amendment) Act 
(4950) (Since repealed), S. LL — See Limi- 
tation Act (1908), Art. 188 (Feb; 218 


Banking Regulation Act (40 of 1949), 3. 45 
(5) (i) — Guarantee under — Natur? — 
Merger of Banks — Rank and status of 
employee of transferor Bank musi be 
maintained (Jan; 143 
~— S, 45 (5) (i), Second Proviso—Reserve 
Bank of India determining status of em- 
ployee of transferor Bank — Not a final 
order within meaning of Second Proviso 


(Jan) 143B 
=~——S§. 45B — See Limitation Act (1308), 
Art. 183- (Feb; 218 


Baroda Land Revenue Code, S. 1-8 — 
Monies paid under orders of Executive 
Council of State passed by Maharaja in 
exercise of his prerogative and inherent 
powers. cannot be recovered under S. 148 
May ) 346B 
Bengal Ferries Act (4 of 1885), S. 24 — 
Section 24 applies when lessee demands 
or receives from person using fer-y or 
not, some payment on pretext that it is 
due as toll when it is legally not so due— 
His liability to prosecution for exto-tion 
under Penal Code does not exclude a >pli- 
cability of S..24 (Apr: 722 
Berar Regulation of Agricultural Lease 
Act (23 of 1951) 
` See under Tenancy Laws. 


Bihar and Orissa Co-operative Societies 
Act (6 of 1935) 
See under Co-operative Societies, 


Bove 


Bihar and Orissa Co-operative Sozieties 
Rules : 1959) 
See uader Co-operative Societies 


Bihar and Orissa Excise Act (2 of 1915), 
S. 47—Conviction of a person under S. 47 
is illegal when there is no legal evidence 
to show that it was his house which was 
searched from where non-duty paid ganza 
was recovered (Aug) 1641B 


——-§.90—Rule 111 of Rules framed under 
—See Constitution of India, Art. 265 
(June) 1182A 


: Bihar and Orissa Police Manual (1930). 


See under Civil Services. 


Bihar and Orissa Public Demands Recovery 
Act (4 of 1914), Ss. 3 (6), 4 — In proceed- 
ing for recovery of sales tax as arrears of 
land revenue against a partnership firm 
(a tratisferee of the business of a Hindu 
undivided family which was assessed to 
that tax) it must be enquired whether the 
said business was entirely transferred to 
the said firm (Aug) 1628A 


——S. 4—See ibid, S. 3 (6) (Aug) 1628A 


Bihar Land Reforms Act (80 of 1950) 
See under Tenancy Laws, 


Bihar Pension Rules 
See under Civil Services. 


Bihar al Tax Acts (6 of 1944) and (49 of 
4559 
See under Sales Tax. 


Bihar Service Code (1952) 
See under Civil Services, 


Bihar Tenancy Act (8 of 1885) 
See under Tenancy Laws. 


Bombay Agricultural Produce Markets 
Act (22 of 1939), S. 4-A — Notification of 
Mysore Government declaring certain 
area as Principal Market Yard in super- 
session of earlier notification is violative 
of fundamental right to carry on business 
of dealers who have to shift their business 
within a short period of ten days 

(June) 1017 
Bombay Cinemas (Regulation) Act (44 of 
4953) — Bombay Cinema Rules, 1954, 
Rule 5 (2) — “No objection certificate’ — 
Completion of building . according to 
Rules before applying for—Issue of certi- 
ficate not barred (Aug) 1650A 
——S. 5—Bombay Cinema, Rules 1954), 
Rule 5 (2)—Government’s absolute discre- ` 
tion under Rule 5 (2) in the issue cf “no 
objection certificate” not arbitrary and 
does not override Licencing Authority’s 
power to issue licence under Section 5 — 
Government’s power to control the autho. 
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- rity to issue licence under S.5 cannot be 
construed as power to supplant it 

i (Aug) 1650C 

- =—— S. 8-A—Licensing authority refusing 

“No objection certificate’ —Dismissal of 

appeal by Government without making a 

speaking order — (Aug) 1550B 


Bombay Cinema Rules 1954, R. 5 (2) 


See (1) Bombay Cinemas (Regulation) 
Act (11 of 1953) (Aug) 1550A 


(2) Bombay Cinemas (Regulation) . 


Act (11 of 1958), S.5. . 


(Aug) 1650C. 
Bombay Civil Services Classification and 
Recruitment Rules (1957) 
See under Civil Services. 


Bombay Civil Services; Conduct Discipline : 


and Appeal Rules- 
See under Civil Services. 


Bombay Court-fess Act (36 of 1959) ` 
See under Court-fees and Suits Valu- 
tions. 


Bombay District Municipal Act (3 of 1904) 
See under Municipalities. 


Bombay Merged Territories and -Areas 
Jazirs Abolition) Act (39 of 1954) 
See under Tenancy Laws. 


Bombay Municipal Boroughs Act (48 ‘of 
1925) 
See under Municipalities, 


Bombay Probation of Offenders Act (19 of 
438), S. 5 (1) (a) — Release of accused on 
probation— Held, order was not based on 
proper considerations (Feb) 381 


' Bombay Provincial Municipal Corporation 
Act (59 of 1949) 
See under Municipalities, 


Bombay Public Trusts Act (29 of 1950), 
Ss. 35 (1), 66 — Mens rea — Requirement 
of is not a necessary ingredient — Sec. 
tion 85 (1) creates a quasi-criminal offence 
2 (May) 366B 
Bombay Rent Restriction Act (46 of 1939) 
See under Houses and Rents. 


Bombay Rents, Hotel and Lodging House 

Rates Control Act (57 of 1947) 

See. under Houses and Rents. 
Bombay Reorganisation Act (11 of 1960), 
- 5. 81 (6), Proviso — See States Reorgani- 
sation Act (1956), S. 115 (7) 
——S 82—See States Reorganisation Act 
(1956), S. 115 (7) (Jan) 117A 
Bombay Sales Tax Act (54 of 1959) 

See under Sales Tax. 


(Jan) 117A ` 
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Bombay Tenancy: and- Agricultural Lands — 
Act (67 of 1948) : e 
See under Tenancy Laws. 


Bombay Tenancy and Agricultural Lands 
(Amendment) Act (84 of 1965) 
See under Tenancy Laws. 


Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958) 
See under Tenancy Laws. 


Calcutta Improvement Act (8 of 41941), 
Ss. 72, 77A — Valuation by Tribunal ~ 
Interference by Appellate Court . 

| (Mar) 4650 
-——S. 77A—See ibid, S.72 (Mar) 465C.- 
—Sch., R. 9 — “Disposition of the- land 
at the date of the publication of the de- 
claration relating thereto under Section 6” 
—Meaning of ; (Mar) 465A 
Sch., Rule 9—Market value—How to 
be determined stated (Mar) 465B 





` Calcutta Stock Exchange Articles of. Asso- 


niston, Art. 22 — See Companies Act 
(1956), Sch. 1, Table A, Reg, 31 

ae (Mar) 422B 
Art, 24 — See Companies Act (1956), 
Sch. 1, Table A, Reg. 31 (Mar) 422B 
— Art. 
share of member — Separate resolutions 
expelling him and declaring him de- 





faulter not required (Mar) 422A 
—— Art. 26 — See Companies Act (1956), 
Sch. 1, Table A, Reg. 31 (Mar) 422B 


— Art. 27 — See Companies Act (1956), 
Sch. 1, Table A, Reg. 31 (Mar) 422B 
Art. 29. 
See also (1) Companies Act (1956), 
Sch, 1, Table A, Reg. 81 
(Mar) 422B 
(2) Companies Act: (1956), 
Sch, 1, Table A, Reg 31 
(Mar) 422G 
——Art. 83 — See Companies Act (1956), 
Sch. 1, Table A, Reg. 31 (Mar) 422C 





.Santonments Land Administration Rules 


(1937), R. 27 — Power given to Military 
Estates Officer tc grant lease for regulari- 
sation of old grants is discretionary, but 
refusal should only be for sufficient 
reasons . (Aug) 1599 


Central Civil Services (Classification, Con- 
trol and Appeal) Rules (1957) 
See under Civil Services. 


Central Excises and Salt Aot (4-of 4944) © 
~—— S. 2 (f) and First Schedule Item 25.A 
(2) — Rolling of billets of copper alloys 
in circles—Excise duty under Item 25-A 
(2) is leviable, though circles are uncut 
and not trimmed (Nov) 28383 


24 — Forfeiture of fully paid . 
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` Central Excises and Salt Act (contd.) 
; ——S. 12 — Notification applying provi- 
? sions of Ss. 105 (1), 110 (8) of Customs 
Act, 1962 in matters relating to search of 

premises — Notification is valid _ 
; (Mar) 454A 
——S, 12 — Section does not incorporate 
provisions of Sea Customs Act as integral 
part of that Act — On repeal of Sea 
Customs Act provisions of Customs Act, 
1962 can be read in its place by virtue of 
S. 8 (1) of General Clauses Act (1897) — 
Fresh notification applying provisions of 
that Act is valid (Mar) 454B 
——S. 36 — Revisional jurisdiction of 
Central Government—Personal hearing — 
When should be given (May) 862A. 
——S, 386 — Revision by Central Govern- 
ment — Exercise of judicial power by 
administrative or executive authority — 
Order should be speaking order 
; (May) 862B 
——S. 87 — Central Excise Rules (1944), 
Rr. 10A, 9 (2) — Fact that notice of de- 
mand refers to wrong provision does not 
perse render it invalid if authorities 
have power to issue such notice under 
other provision (Oct) 2039A 
S. 37 — Central Excise Rules (1944), 
R. 10—Word “paid” in rule can reasona- 
bly be interpreted to mean “ought to have 
been paid” (Oct) 2089B 
—— S. 37 — Central Excise Rules (1944), 
R. 10 — Rule dealing with recovery of 
duties short levied applies also to cases 
of nil assessment (Oct) 2039C 
——S. 37 — Central Excise Rules (1944), 
R. 9 (2) —In order to attract R. 9 (2) goods 
liable to duty must have been removed 

clandestinely and without assessment 

- (Oct) 2039D 





Central Excisa Rules (1944) 
——R. 9 (2)—See 
(1) Central Excises and Salt Act (1944), 
S. 27 ~ (Oct) 2089A 
(2) Central Excises and Salt Act (1944), 
S. 37 


; (Oct) 2039D 

——R. 10—See 
(1) Central Excises and Salt Act (1944), 
S. 27 (Oct) 2039B 


(2) Central Excises and Salt Act (1944), 
S. 87 ; (Oct) 2039C 
——Rr, 10 and 10-A — Additional duty 
sought to be recovered on ground that 
original imposition was ata lower rate 
due to misapprehension — R. 10 and not 
R. 10.A applies (Oct) 2049 
——R. 10A—See also. 
(1) Central Excises and Salt Act (1944), 
S. 27 (Oct) 2039A 
(2). Ibid, R. 10 (Oct) 2049 


C. P. and Berar Money Lendars Act (48 of 
1934) 
See under Debt Laws, 


C. P. Local Self Government Act (4 of 
1920), S. 51 (2) — See M. P. Kayala Upkar 
(Manyatakaran) Adhiniyam (18 of 1964), 
8.3 ; (Jan) 57A 


Central Public Works Department Code 
(4929), Pr. 11—Word “dismissed” as used 
in Pr. 11 not only denote termination of 
services of employee by way of punish. 
ment but it covers also other cases of 
termination even before completion of 
work _(Nov) 2242A 


Central Sales Tax Act (74 of 1956) 
See under Sales Tax, 


Chandernagore (Merger) Act (86 of 198%), 
S. 17— W. B. Land (Requisition and 
Acquisition) Act (2 of 1948), applies to 
Chandernagore f (May) 963 


Cinematograph Act (87 of 1952) 


—— S. 5B (2)—See also 
(1) Constitution of India, Art. 14 


(Mar) 481A 
(2) Constitution of India, Art. 19 
(1) (a), (2) (Mar) 481B 


Citizenship Act (57 of 1985), S. 9 (2)—See 
Foreigners- Act (1946), S. 14 (July) 1382A 


Civilians in Defenca Service (Temporary 
Service) Rules (1949), R. 5— Person holding 
civilian post connected with defence can 
challenge his termination on ground of 
non-compliance with R. 5 (Oct) 2111B 


Civil Procedure Code (5 of 1908), Pre ~ 
Interpretation of statutes— Interpretation 
not to be inconsistent with established 
International Law (Jan) 1A 


Pre — Interpretation of statutes — 
Domestic legislation to carry out Inter- 
national conventions (Jan) 1B 


Pre — Interpretation of Statutes — 
Words (Sep) 1691F 
Pre—Maxims — “Nemo fenetur seip- 
sum accusare”—Not applicable in India 
(Jan) 44F 
——S. 2 (5) and -(6) — Decree passed by 
Bankura Court in West Bengal in 1949 
cannot be considered as a foreign decree 
vis-a-vis Court at Morena in former 











Madhya Bharat State (May) 974A 
——S, 2 (12) — See ibid, S. 38 
; . (May) 974C 
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Civil P. C. (contd.) 
9 — See Houses and Rents—M. P, 
Government Premises (Eviction) Act (16 
of 1952), S. 3 (Aug) 1477 
——S, 9—Exclusion of Civil Court juris- 
diction in respeet of decisions of Tri- 
bunals (Jan) 714 
——S. 9—Exclusion of Civil Court’s juris. 
diction — Notification under S. 3 (2) of 
Andhra Pradesh (Andhra Area) Estates 
Land (Reduction of Rent) Act whether car: 
be challenged in Civil Court (jan) 71G 
-~—S. 9 — Ilegal order of Governor or 
question of succession of -certain zamin- 
dari and of revenue authorities in muta. 
tion proceedings (Apr) 681F 
- -—-§, 9 — Claim made on basis of grant 
by erstwhile ruler (Apr) 744 
-+-§,9—Resumption of ferries by Gov- 
ernment — Suit for declaration that reve- 
nue in respect o{ such ferries abated 
(July) 12458 
——S. 9 — Exclusive jurisdiction of reve. 
nue Courts (Nov) 2320 
----§.9 Right to worship — Dispute as 
to, cognizable by Civil Court 
(Dec) 2540A 
——S, 11 — Res judicata — Decision of 
criminal Court (Mar) 355B 
~~--§, 11—Res judicata—Court basing its 
final decision on more than one point 
(Mar) 442A 
-—— Ss. 11, 80— Res judicata— Suit against 
Government — Decision based on appli- 
cability of S. 80 as well as on merits 
(Mar) 442B 
5, 11 — Suit dismissed for default or 
for want of jurisdiction (Mar) 664 


——S, 11 — Constructive res judicata — 
Decision in writ petition (Sep) 1676A 
—-—5S.11—Res judicata— Waiver of plea 
— Necessary facts gone into by Court 
(Sep) 1675B 
——S, 11 — Res judicata— Appeal prefer- 
red against only a part of the decree 
(Oct) 2070 
——S.11— Res judicata — Court trying 
previous suit having no pecuniary juris- 
diction to try subsequent suit 
(Nov) 2223B 
S. 11—Res judicata — Question relat- 
ing to jurisdiction of Court — Erroneous 
decision of Court—Efect (Nov) 2855 
——S, 11 — Income.tax assessment pro- 
ceeding—Res judicata and estoppel—Ap- 
plicability — Inclusion of certain income 
in assessee’s income after rejecting his 
objection in previous year — Returns in 
subsequent years including such income 
—i can be considered (Dec) 2486D 
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om P. 0. (contd.) 
S. 13— Decree pronounced in absen- 
tum by foreign Court — Validity 

(May) 974B 
— -S, 20 — Agreement conferring juris- 
diction on Court not possessed by it— 
Agreement that one of Courts having 
jurisdiction alone shall try dispute— Effect. 

(Apr) 740A 
— S. 20, Expl. II—Word “Corporation” 
in Expl. IL includes not only statutory 
Corporation but also company registered 
under Companies Act (Apr) 740B 
S. 20 (c) ) — See ibid, S. 38 





(May) 974G 

——S, 85 
See also (1) Constitution of India, 
Art.186 (Feb) 281B 


(2) Evacuee Interest (Sepa- 

ration) Act (1951). S. 10 

(Jan) 181 

——S, 88 — Ex parte decree passed in 

1949 by Bankura Court in West Bengal in 

personal action against resident of Morena 

in former Madhya Bharat State—Transfer 
to Morena Court for execution 


(May) 974C 
—S. 39—See ibid, S.88 (May) 974C 
——S, 40—See ibid, S.38 (May) 974C 


~——S, 47 — See Registration Act (1908), 
S. 2 (6) (Mar) 437B 
——S. 48 — Period prescribed by S. 48 
(1) whether period of limitation: 


(May) 974E 
— S. 60 () penson Pensions 
Act ee (May) 846C 
—S. 75 — See ibid, S. 77 (Jan) 61B 


——S.75—Power of Court to issue com- 
missions is discretionary — Interference 
with such discretion (Jan) 61A 
—— Ss. 77, 75 — Power of Court to issue 
letter of request . (Jan) 61B 
S. 80—See ibid, S. 11 (Mar) 442B 
—S§. 92 — See Hindu Law 

(Oct) 2057B, C, E 
—S. 96 


See also (1) Companies Act (1956), S. 483 
(Feb) 374 

(2) Hindu Law—Joint family 

property (June) 1028C 

——S, 100—First appellate Court failing - 
to consider material evidence in shape of 
documents ard making gocd deal of 
assumptions of fact (June) 1049A 
S. 100 — View of Courts below that - 
plaintiff did not get any right, title or 
interest. because of termination of ten- 
ancy of predecessors of plaintiff, by notice 
— On proved and admitted facts it is open 
to High Court to find what the nature of 
tenancy was (June) 1049B 





— 
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Civil P. C. (contd.) i ; 

—S. 107 — Appellate Court remanding 
case with direction that findings of lower 
Courts are set aside (Nov) 21772 
——S, 107—Appellate Court ordering re- 
mand with direction to lower Court io 
consider particular plea and- givirg 
liberty to plaintiff to amend plaint—New 
plea by plaintiff (Nov) 2177) 
~——-S. 112 — See Constitution of India, 
‘Art, 133 (Apr) 776B 
— 5, 115—See ibid, S. 151 (Nov) 2824B 
——S. 115—High Court’s power to convert 
appeal into a revision (Oct) 2082B 
115 — Order staying proceedings 
under Section 30. Land Acquisition Azt 
—Revision (Nov) 2324A 


——S. 141—See ibid, S. 151 (Nov) 2824B 
S 149 — See High Court Rules and 
Orders — U. P. High Court (Abolition 2f 
Letters Patent Appeals) Act (14 of 1962), 
8.3 (July) 1874 
—Ss. 151, 141 and 115—Application to 
High Court under S. 151 read with S, 141 
for clarification of revisional order — Ex 
parte order—Order invalid (Nov) 282¢B 
——0O.1, R. 8—Suit for declaration that 
transferee from mortgagors’ son is not 
owner of suit land — Mortgagor’s son is 
proper party (Apr) 761D 
— O. 8, R. 4 — Admission by pleader — 
Concession made by Counsel whether 
can be acted on by Court to dispose of 
different case (Sep) 1758 
O. 6, R. 2—Plea of non-maintainabi- 
lity of suit (Oct) 201EA 


—O. 6, R. 2—High Court in appeal cona- 
sidering competing claims of two parties 
- claiming under two separate agreements 
. of sale—Court holding that one of tie 
contracts was contingent whether com- 
' mits error (Oct) 2092 
——0O. 6, R. 4 — No pleading in respect 
of fraud or antedating of document—Plza 
raised for first time during arguments — 








Effect (Nov) 21774 
—O. 6, R. 17—See ibid, S.107 
(Nov) 2177D 


—O. 6, R. 17— Application for amend- 
ment by defendant appellant in appeal — 
High Court rejecting application aad 
taking highly technical view— Powers of 
Supreme Court in appeal (Feb) 86_B 
——O. 6, R. 17—Amendment taking away 
right accrued to a party by lapse of time 
(Nov) 2866B 
——O, 12, R. 6—See ibid, O. 23, R. 3 
(June) 1081C 
——0O..18, R. 4—Marking of document as 
exhibit—Necessity of proof (Sep) 1865 


Civil P. C. (contd.) 

—O, 18, R. 18—Inspection by Court — 
Inspection made only for purpose of 
understanding evidence — Judgment not 
being based solely on result of personal 
inspection, not vitiated ` (Dec) 25400 


——O. 16, R. 14—Neither side summon- 
ing material witness— Discretion of Court 
to summon as Court witness (Oct) 1949C 


—-O. 20, R. 4— Finding without proper 
pleadings and necessary issues— Effect 
(Feb) 361A 
—O. 21, R. 82—See Specific Relief Act 
(1877), 5. 22 (July) 1288G 
— 0O. 21, R. 90—See Letters Patent (AH) 
Cl. 10 (Nov) 23387A 
O. 21, R. 90 (as amended by Allahabad 
High Court) — Setting aside of sale — 
Essentials (Nov) 2887B 
——O. 21, R. 94 — Purchaser at auction 
sale— Doctrine ‘caveat emptor’ applies 
(July, 1201C 
—_-O. 22, R. 2 — Suit against several 
defendants — Death of one against whom 
no relief is claimed — Failure to bring 
legal representatives on record— Whether 
appeal abates (June) 1028D 
——-O, 22, R. 4—See ibid, O. 41, R. 4 
(Apr) 742A 
___O, 22, R. 4—All legal representatives 
impleaded on record except one for want 
of particulars — Whether appeal abates 
(Apr) 673B 
—O,. 22, R. 4—Party respondent in ap- 
peal dying and one of his legal represen- 
tatives already on record in another capa- 
city— Effect (Apr) 742B 
O. 22, R. 11 


See also (1) ibid, O. 22, R. 4 (Apr) 742B 
(2) ibid, O. 41, R. 4 (Apr) 742A 

—— 0O, 23, R. 3 and O. 12, R. 6 — There 
can be more than one decree passed at 
different stages in same suit (June) 1081C 


O. 28, R. 3 — Partition decree based 
on compromise resulting in relinquish- 
ment by unlawful guardian of minors 
share in property of deceased Mohamme- 
dan — Validity (Nov) 2184B 
——O. 26, R. 5 — See ibid, S. 77 
(Jan) 61B 
—O, 26, R. 8 — Statement of witness 
taken under commission admitted on 
record — Thereafter, during course of the’ 
inquiry, witness unable to remain present 
in Court — His statement is admissible 
under R. 8 (Apr) 690A 
O. 32, R. 7 — See ibid, O 23, R. 3 
(Nov) 2184B 














- rat State secretariat staff 
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Civil P, ©. (contd.) 
. 34, R. 4—See Transfer of N 
Act í 1882), S. 58 (Feb).310 


— O. 41, R. 1 — See High ae Rules 
and Orders — U..P. High Court (Aboli- 
tion of Leiter Patent. Appeals) Act (14 cf 
1962), S. 3 - (July) 1874 
——O, 41, R. 2 — First mi — New 
plea of special period of limitation as 
defence l 
—0. 41, R, 4—Person jointly ińterested 
in decree made party respondent and on 
` his death his heirs not-brought on record 
— Powers of appellate Court (Apr) 742A 


-=———O. 41, R. 20 — Appeal to Supreme 
- Court — Failure to -implead necessary 
party . (Feb) 240 
~——QO. 41, R. 22 — See Representation -of 
the People Act (1951), §,116-C - - 

(Oct) 2025D 
——O. 47, R. 1 — See Debt Laws — U.P. 
Zamindari Debt Reduction Act (15 of 
1953), S. 4 (as amended by Act 20 of 1962) 


(Aug) 1474B. 


Civil Procedure Code (Amendment) Act 
(2 of 1951), S. 20 (1) — By extension of 
the Code to whole of India, including 
Madhya Bharat want of jurisdiction on 
part of Madhya Bharat Court to execute 
decree of British Indian Court was reme- 
died (May) 974D 


cviL SERVICES 


~All India Services (Discipline and Ap- 
peal) Rules (1955), R. 7 (1)—-Governments 
power to place officer under suspension 
even before definite charges are commu- 
nicated to him . (Apr) 828 


— Allocated Government Servants (Absorp-- 


tion, Seniority, Pay and Allowances) Rules 
(1957) — Absorption — Meaning of — 
Gujarat State Government’s Order, D/- 19- 
8-1966 — Held amounted to absorption 
of ministerial secretariat staff of former 
States of Saurashtra and Kutch into Guja- 
- (Jan) 117B 


_ Andhra Pradesh Registration Subordi- 
nate Service Special Rules, R. 5 — Rule 5 
whether violates doctrine of equality on 
ground that Rule treats upper Division 
Clerks and Lower Division Clerks as equal 

(Seo) 1801A 
———-R, 5—Recruitment on basis of senio- 
rity-cum.merit is_in accordance with 
Rules (sep) 1801B 


—Assam Fundamental Rules. R. 56 — See 
Constitution of India, Art. 311 
(June) 1110 


(Jan) 97A - 


Civil Services (contd.) - 
— Assam Public Service Commission (Limi. 
tation or Functions). Regulations (1951), 
Reg. 6 — See Civil Services — Assam 
Services Discipline and Appeal Rules 
(1964), R. 10 (Oct) 2004B © 


—LAssam Services Discipline and Appeal 
Rules (1964), R. 10 — Rule 10 and Regn. 6 
of Assam Public Service Commission ` 
(Limitation of Functions) Regulations 
(1951) —Consultation with Public Service 
Commission — Necessity ~ (Oct) 2004B 
— Bihar and Orissa Polico Manual (4980), 
R. 853 — Conferment of revisional power 
on appellate authority (June) 1106B 
——R. 861 (b) — ‘Appeal to. Government 
against order’ of Inspector General of 
Police— Powers of Govt. (June): 1106A 


—Bihar ‘Pension Rules, R. 5 — Right to 
pension’ (July) 1409B 
— Bihar Service Code (1952), Rule 76 — 
Automatic termination of service for con- 
tinuous absence for 5 years— Order to that ` 
effect without giving opportunity to Gov- . 
ernment servant (July) 1409A 


—Bombay Civil . Services Classification 
and Recruitment Rules (1957), R. 188—See 
Civil Services — Allocated Government 
Servants (Absorption, Seniority Pay and 
Allowances) Rules (1957). (Jan) 117B 


—-Bombay Civil Services, Condust, Disci- 
pline and Appeal Rules. Rule 55 — High 
Courts’ consistent view that procedure 
prescribed under Rule 55 is directory — 
Supreme Court declined to disturb 

(Apr) 749 
—Central Civil Services (Classification, 
Control and Appeal) Rules. (1957), Rule 15 
— Rule 15 whether contemplates SUCCES- . , 
sive inquiries (Aug) 1447 - 
Rule 28, Expl — Explanation is res- ` 
tricted to Rule 23 for giving dismissed 
servant right of appeal (Apr) 786A 
—Civil Services (Classification, Control 
and Appeal) Rules,.R. 55 — Vague and in- ` 
definite chatges and failure to supply 
statement of allegations — Effect 

(Apr) 752 
—Civil Services Regulations (1920), Arti- 
cle 229 — Remaining absent after end of 
leave— Officer ceases to have lien on an 
employment (Tune) 1085C 
——Art 465-A—Order of compulsory re- 
tirement — Resort to Government files to 
discover any remark amounting to stigma 

(Oct) 2151 
—D.R.T A. (Conditions of Appointment 
and Service Regulations (1952), hegula- 
tions, 9(b), 15 — Termination of service 
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‘CIVIL SERVICRES—D. R. T. A, (Conditiens 
ef Appointment and Service) Regas. 
(contd,) z 

in terms of Regn. 9 (b) — Procedure in 

Regn. 15 not to be followed (May) &36 

——R. 15—See ibid, R. 9 (b) - (May) 836 

-—FRundamental Rules, R. 56 (1) (h) — 5ee 

‘Constitution of India, Art. 14 , (Nov) 2369 

——R. 56 (a) — Government order fix-ng 

certain date for founding classificatior of 

teachers who should retire at age of 55 

years and those who having already re- 

tired before that date should get benzfit 
of interim orders extending age of ret=re- 

ment to 58 orto60 years not unreasonable 

_ (Sep) 1716A 

~—R. 56 (a) (as amended in 1965) — 

‘Teachers employed by Municipalities, 

Zilla Parishads and. Panchayat Samiczies 

—Claim to benefit of intention of ret-re- 

ment age by amendment of F R. 56 (a 

> (Sep) 17_6B 
——R. 56 (j) — Rule is not invalid 
(Jan) <0A 

——R. 56 (j) — Compulsory retiremert— 

‘Condition precedent for — Show cause 

motice against retirement (Jan) <0D 


—Government Servants’ Conduct Reles 
41926), Rules 20 and 23 — Disciplinary 
proceedings against sub-Inspector on 
charges involving breach of Rules 20 and 
23—Charges not proved — Order by dis- 
eiplinary authority asking him to resume 
duty from date of order with warring 
administered as disciplinary penalty held 
without any basis ` (Jan) 156A 
——- Rr. 20 and 23 — Validity — Whe-her 
R. 20 (1) or R. 23 (1) violates fundamental 
right under Art. 19 (1) (a) and(b of Cons- 
titution— (Quaere) ` (Jan) 157B 
——R. 23—See ibid, R. 20 (Jan) 156A;B 
—I.b,S. (Regulation of Seniority) Rales 
(4954), R. 3 (3) (b) — Officer. of State ser- 
‘vice promoted to I. P. S. under 1. P. S. 
(Special Recruitment), Regulation after 
promulgation of Seniority Rules—Ass gn- 
ment of allotment year - . (Sep) 1814 
—Jammu and Kashmir Civil Services 
(Classification, Control and Appeal) Rales 
441986), Rule 25— Promotions— Promotions 
-on communal basis (Nov) 2238A 
~—~Kerala Edusation Act (6 of 1959), E. 12 
—See Constitution of India, Art. 309 
(Oct) 1997B 
~—-Kerala Education Rules (1959),Ch. 14.C, 
R. 2 See ibid, Ch. 274, R. 8: (Oct) 1997A 
-—Ch, 27.A, R. R — Age of superannua- 
tion of Schcol teachers- Aided school 
teacher opting to be governed by 1ales 
«under Ch, 27.8 and Ch. 14-G (Oct) 1937A 
1971 (S. C.) Indexes 2. . 


CIVIL SERVICES — Kerala Education 
Rules (contd.) ; 
——Ch. 27-B, R. 4 — See ibid, Ch. 27A, 
R. 8 (Oct) 1997A 
—Poiice Service Scheme, Farz 4 (iii) (b)— 
See Constitution of India, Art. 31] (2) 
(Aug) 1580 
—Punjab Civil Medical Service Glass I 
(Recruitment and Conditions of Service) 
Rules (1940), R. 9 (2) and ‘3) — Direct 
appointment to selection grade 
(Aug) 1602 


—Punjab Police Service Rules (4959), 
R. 16.1 — ‘Reduction’ — Punishment of 
forfeiture of approved service imposed on 
a constable reducing his salary to starting 
point in time-scale is not reduction in 
rank (Apr) 766B 
—R. 16,38 — Dismissal of a Foot Con- 
stable without informing District Magis- 
trate in respect of complaint against that 
constable and without obtaining his deci- 
sion to investigate that complaint 

(July) 1402B 
R. 16.88 — Dismissal of Head 'Cons- 
table without informing District Magis- 
trate about complaint against that 
constable and without obtaining bis deci- 
sion about investigation`into that com- 
plaint (July) 1403 
—Railway Fundamental Rules, Rr. 2007 
and 2010—See ibid, R. 2011 (Feb) 359 


——Rules 2011, 2007 and 2010—Transfer 
of permanent employee to permanent post 
and consequent transfer cf his lien 

(Feb) 859 


—Rules Regulating Bihar and Orissa 
Agricuitural Service, Class I, Promulgated 
on April 14, 1985, R. 16 — R. 12 of (1945) 
Rules providing for reference to Commis. 
sion does not supersede R. 16 of (1935) 
Rules - (July) 1818B 





Civil Services (Glassification. Control and 


Appeal) Rules 
See under Civil Services, 


Civil Services Regulations (1920) 
See under Civil Services. 


Companies Act (7 of 1913), Ss. 156, 184 — 
Share-holder of fully paid shares—~When 
can be placed on list of contributories 
(May) 920 
——S, 171 — See ibid, S. 179 (1) (a) 
(July) 1292A 
—5. 171 — Execution of decree against 
company ordered to be wound up—Leave 
of Court under Section 171 not condition 
precedent (July) 1292B 
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Companies. Act, 1948 (contd.) 

———Ss. 179 (1) (a), 171—Company ordered 
to be wound up during pendency of 
second appeal filed by company—Liqui- 
dators prosecuting second appeal — 
Sanction of Court under Section 179 (1) 
(a) to prosecute second appeal 


(July) 12924 
——S, 184—See ibid, S. 156 (May) 920 


———S, 235 — Director enabling another 
Director to perpetrate fraud resulting in 
loss to Company (Apr) 829 


Companies Act (1 of 1956), S. 86—See ibid, 
£, 207 (Fek) 206 
___.5. 78 (1)—More applications than one 
for quotation of shares — One of sevesal 
epplications only granted — Still facility 
for ensuring quick conversion is avail- 
ble (Feb) 251B 
S. 78 (1), (2) and (5)—Intimation that 
epplication will be given further consi- 
€eration—Application cannot be refused 
catil finally decided (Feb) 251A 
——S, 111 (2)—Transfer of shares — Ab- 
solute discretion vested in directors under 
erticles of company to refuse registration 
—Test for Court to consider how far rea- 
sons for refusal were justified, stated 
5 (Feb) 321 
——5§, 205—See ibid, S. 207 (Feb) 206 
= Ss. 207, 205 and 86 — Provisions of 
S. 205 (5) incorporated in Articles of 
company — Obligation to pay dividend, 
arises at place of company’s registered 
Office (Fek) 205 
____-§. 483 (e) _Non payment of disputed 
cebts—Bona fide dispute by company — 
Court can rightly refuse 4 petition for 
winding up (Dec) 2600A 
——S, 433 (e) — Disappearance of sub- 
s:ratum of company — Allegation has to 
ke proved as a fact (Dec) 2600T 
= 5, 433 (e)—Petition for winding up 
— Petition presented to coerce company 
ia satisfying some groundless claims — 
Improper motive — Inference 
(Dec) 2300D 
-———5, 433 (f) — Winding up of company 





under just and equitable clause—Opposi-- 


ton by creditors — Court can consider 
their wishes and decline to make order 
(Dec) 2600B 
——S, 446—See ibid, S. 483 (Feb) 374 
-—S. 457 —See ibid, S. 483 (Fek) 874 
——Ss. 483, 446, 457—Order by Company 
Judge to sale by auction lease-hold rights 
ot Company under liquidation — Notige 
of either sale or of proceedings cfil- 
minating in order of sale not given to 
lendlord either by Official Liquidator or 


Companies Act, 1956 (contd.) 

by Court—Right of landlord to file ap- 
peal under S. 483 is not deprived by 
R. 189 of the Companies (Court) Rules: 
(1959) ; (Feb) 374 


——S. 557—See ibid, S. 488 (£) . 
(Dec) 26008- - 
——S. 624.B — Appeal against order of 
criminal Court passed in trial of offence 
under Companies Act is governed by- 
Criminal P, C. (June) 11158: 
——Sch. 1, Table A Reg. 81 — Caleutta- 
Stock Exchange Articles of Association, 
Arts, 22, 24, 26, 27 & 29—Articles are intre: 
vires and valid ` (Mar) 422B 
— Sch. 1, Table A Reg. 31—Forfeiture of 
fully paid share — Calcutta Stock Ex-- 
change Articles of Association, Arts. 38, 
29— Article 29 of Exchange is to be read 
subject to Art. 88 — Article giving power: 
to company to appropriate balance in 
hand would be contrary to intendment 
of S. 74, Contract Act (Mar) 422C 
Companies (Court) Rules (4989), R. 103— 
See Companies Act (1956), S, 483 


(Feb) 874 
——R. 189 — See Companies Act (1956), 
S. 483 (Feb) 374- 


Companies (Profits) Surtax Act (7 of 
4964}— Sch. Second, R. 1—Allocations for 
reserves, being not possible on very first 
day of previous year, made subsequently 
during previous year—Effect (July) 186} 


Conduct of Elections Rules (4961), R. 56 
(2) (b) — Rejection of ballot papers on. 
ground that marks made onthem were 
made otherwise than with instrument 
supplied for the purpose— Burden lies om 
person, who challenges decision of re- 

turning officer in his election petition, 
to establish that officer had wrongly re- 

jected ballot papers (Feb) 330G: 


R, 75 (4) — See Education — Poona. 
University Act (20 of 1948), S. 58 

(Sep) 1788A 

——R. 81 (3) — See Education — Poona. 

University Act (20 of 1948), S. 56 

(Sep) 1783A 

Constitution of India, Pre — Unconstitu- 

tionality of legislation — Presumption as. 

to Constitutionality (Nov) 238283 


——Art. 5 (a)—See Foreigners Act (1948), 
S. 2 (a) (July) 1882 


Art, 13 — Burden lies on party con- 
tending that a pre-Constitution law is- 
void under article read with any of the 
guaranteed freedoms to prove the invali- 
dity of the law (Dec) 2486R: 
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—— Art, 18 (8) (a) — Whether the law re- 
lating to contemptis a law within Article 
18 (8) (a) (Quaere) (June) 1132G 
——Art. 14 


See also (1) Civil Services — Anchra 
Pradesh Registration Sub- 
ordinate Service Special 
Rules R. 5 (Sep) ID1A 

(2) Civil Services — Fumda- 
mental Rules R. 56 (a) 

(Sep) 176A 
(8) ibid, Art. $11 (Oct) 1997C 
(4) Education — Mysore Medi- 
cal Colleges (Selectior for 
Admission) Rules (1£70), 
R.9 (1) (Sep) 1732B 
(5) Municipalities— Bangalore 
City Municipal Corpora. 
tion Act (69 of 1&9), 
S. 99 (2) (b) (as:amen led) 
by Mysore Act (33 of 1364) 
(July) 13214, 3, C 
(6) Prevention of Food Adul. 

teration Act (1954), Pre. 
(Nov) 286C 
(7) Punjab Development of 
Damaged Areas Act (DD of 
1951), S.8  (Nov)2Ð4B 

(8) Sales Tax — Andhra ?ra- 

desh General Sales Tax 


Amendment Act (9 of 
18970), S. 9 (Aug) 107A 
(9) Sea Custems Act (1E78), 
S. 187-A (Aug) _51L 


——Art, 14—-Criminal P. C. (1898), S. 344 
(1-A) — Constitutionality — Section Joes 
not clothe Court with untettered, arbitrary 
and unguided power (Jan) B6B 


——Art. 14— Criminal P. C. (1€98), 
S. 344 — Constitutionalitv — Powe: of 
Court to remand accused — Althcugh 
discretionary, is not unguided being judi- 
cial one (Jan) 186E 
Art. 14 — Cinematograph Act (1852), 
S. 5-B (2) — Treatment of mction 
picture on different footing from cther 
forms of art and expression is valid elas- 
sification (Mar) 81A 


—-Art. 14 — Discrimination — Prblic 
servant, head of department found ac- 
tively responsible for directing commis- 
sion of offences by his subordinates in 
particular manner — He cannot be al_ow- 
ed to take plea that subordinates must 
also be joined as co-accused with hin 
(Mar) : 20C 
——Art, 14 — Notification under S. =- (2), 
Rajasthan Sales Tax Act (1950), excluding 
“hosiery products” from exemption <rom 





Constitution of-India (conid.) 
sales tax given to sale of garmert the 
value of which did not exceed Rupees 
four in single piece is not discriminatory 
(July) 1830 
—— Art. 14 — Rule 8 of Mysore Rules for 
selection of candidates for admissian: to 
pre-professional/B.Sc. Part I course lead- 
ing to M. B. B. S. in Government Medical 
Colleges imposing condition of resicence 
for minimum period of ten years in State 
of Mysore in addition to condition of 
being domiciled in that State does not 
violate Art, 14 (Aug) 1439 


Art. 14 — Guru Nanak University 
Amritsar Act (21 of 1969), S. 4 (2), (3) — 
Validity (Sep) 1787G 


Art. 14—Unequal treatment by hostile 
intent to reject candidature will not be 
lightly presumed to be harboured by 
Selection Committee of University 

(Oct) 2085A 
Art. 14 — Where a selection Tom- 
mittee examining candidates for admis- 
sion to Government-run Colleges of its 
own accord allots unequal values to items 
of merit-tests provided by the appointing 
State without allotting separate marks 
for the items, the selection has to bs set 
aside as offending equal opportunity of 
education (Oct) 2085B 


Art. 14 — Mere absence of provision 
prescribing maximum rate in Act which 
delegates power to the Corpcraticn to 
levy property tax does nct per se render 
such delegation in any manner arbitrary 
or excessive (Oct) 21004 


Arts. 14,15 — Admission to Medical 
Colleges — Unitwise distribution of seats 
— Method violates Arts. 14 and 15 
" (Nov) 2303A 
Art. 14 — Admission to medical col- 
lege — Interview —Objective tests 
(Nov) 2303C 
-——~Art. 14 — Admission to Medical Col- 
lege — Rules requiring Selection Com. 
mittee to assess candidstes on basis of 
certain specified objective tests — In 
absence of specific provision in rules 
committee must distribute total marks 
equally on various items — Giving 
marks in lumpsum and not on itemised 
basis is illegal — Selection Committee 
cannot also consider matters failing out- 
side scope of specified items (Nov) 2308D 


——Art. 14 — Equality before law — 
Government memorandum introducing - 
change in R. 56 (i) (b) of Fundamental 
Rules and thereby increasing date of 
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superannuation— Petitioner alone denied 
operation of, memorandum — Art, 14 is 
violated (Nov) 2869 
Art, 14—Imposing an additiona! land 
revenue, by way of surcharge as a tempo- 
rary measure before the uniform land 
revenue law is enacted after reorgenisa- 
tion of the State, is not a hostile discri- 
mination so as to be violative o- the 
Article (Nov) 2877B 
Art, 14 — Reasonable classification— 
The area of detention by Magistrate under 
Criminal P, C. is entirely different from’ 
detention under laws made for preven- 
tive detention under Art, 22 and there is 
therefore good classification (Dec) 2486D 
-——Art. 15 
See (1) Ibid, Art. 14 (Nov) 2303A 
(2) Education — Mysore Medical 
Colleges (Selection for Ad- 
mission) Rules (1970) í 
(Sep) 1762C 
——Art. 15 (4) — See Education— Mysore 
Medical Colleges (Selection for Admis- 
sion) Rules (1970), R. 3 (Sep) 1762D 
Art. 15 (4) — Classification of back- 
ward classes on basis of castes — It is 
within purview of Art. 15 (4) - 
(Nov) 28038E 
Art. 16 


See also Civil Services — Jammv and 
Kashmir Civil Services (Clas- 
sification, Control and Ap- 
peal) 1956, R.25 (Nov) 22064 

Arts. 16, 226—State Government ap- 

pointing person to selection post on basis 

of merit — Absence of mala fides — High 

Court not to interfere (July) 1318A 

____Art. 16 (4) and (1) — Reservation of 

appointments or pests in favour of back- 

ward classes—Mere fact that it may give 
extensive benefits to persons who have 
the benefit of the reservation does not by 
itself make the reservation invalid 

















(Sep) 1777 
___Art. 19 — See Criminal P. C. (1898), 
S, 144 (Dec) 2486F 


___Arts. 19, 20, 21, 22—-Non-citizen can- 
not claim fundamental right under Art. 19 
but can claim rights under Arts. 20, 21 
and 22 (Feb) 887A 
———Art. 19 — Law uncertain and prima 
facie taking away guaranteed freedam — - 
Law offends Constitution (Mer) 481C 
——Art, 19—Privy purse is property . 
(Mar) 530K 
——Art. 19—-Effect of Constitution (First 
Amendment) Act, 1951 on existing laws ` 
(Dec) 2486A 
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Constitution of India (contd.) E a 
~———Arts, 19 (1) (a) and (b) and (2) — See 
Civil Services — Government Servants 
Conduct rules (1926), R, 20. (Jan) 156B 
——Arts, 19 (1) (f) and (g) and 19 (5) and 
(6)—See Gold Control Act (1968), S. 71 
(June) 1170C 
——Art. 19 (1) (f) and (5)—See Prevention 
of Food Adulteration Act (1954), s. 16 (1) 
(a) '. (Nov) 2346B 
——Art. 19 (1) (g)—-See Bombay Agricul- 
tural Produce Markets Act (22 of 1989), 
S. 4A (June) 1017 
——Art. 19 (I) (g) — See Rice Milling 
Industry (Regulation) Act (1958), S. 8 (8)(¢) 
(Feb) 246A 
——Art. 19 (1) (1) and (g) — See Punjab 
Development of Damaged Areas Act (10 
of 1951) _ (Nov) 2164A 
——Art. 19 (1) (a), (2) — Cinematograph 
Act (1952), 5. 5-B (2)—Validity— Censor- 
ship justified by Constitution — General 
principles in directions by Central Gov- 
ernment cannot be said to be vague — 
There is however absence of direciion for 
preserving art — Some procedural safe- 
guards are also needed (Mar) 481B 
——Art. 19 (1) (a) and (2) ~Assuming that 
Art. 19 (2) applies to the -law relating to 
contempt it imposes reasonable restric- 
tions on the right to freedom of speech 
(June) 1182B 
———Art. 19 (1) (e) — Hindi Sahitya Sam- 
melan Act (1962) violates Art. 19 (1) (c) 
(May) 966A 
——Art. 19 (1) (c) — Guru Nanak Univer- 
sity Amritsar Act (21 of 1969), S, 5—Vali. 
dity—There is no infringement of Art. 19° 
(1) (e ! (Sep) 1737H 
———Arts. 19 (1) (f) and 31—Office of here- 
ditary trustee is not “property” 
(May) 891A 
—-Art. 19 (D (f} — Hindi Sahitya Sam- 
melan Act (1962), contravenes Art. 19 (1) 
(£) and is void (May) 966C 
——Art. 19 (1) (£) — Right to pension is 
‘property’ . (uly) 1409C 
—_-Art, 19 (1) (g)— Control Orders issued 
under S. 3 (2}(d) of Essential Commodities _ 
Act (1955) imposing restrictions on move- 
ment of rice and paddy—Power to grant 
or refuse permits conferred on fairly high 
rank officers — Reasonableness 
(Mar) 474A 
Art. 19 (1) (g) and (6)—Pre-Constitu- 
tion agreements by State granting mono- 
poly rights to citizen to carry on business 
of plying buses become void and un- 
enforceable after the Constitution and 
any amount due to Siaie under such 
agreement, therefore, cannot be recovered 
(Oct) 2068 
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Art. 19°(1), (8) (4) (6: — Reasonadle- 
ness of restriction — Test Second part 
of sub-s. (6) of S. 144, Criminal P. C. 
violates Art. 19 (1) (b), (c) and (dì 

(Sep) 1637A 

—-—Art. 19 (2), (3) and (4)— Public order 

—Meaning of — Scope of expression “In 
the interests of public order” 

(Dec) 2436C 

-——Art. 19 (5) — See Andhra Pracesh 

Charitable and Hindu Religious Institu. 

tions and Endowments Act (17 of 1986), 

` Preamble (May) 81B 

——Art. 20—See ibid, Art. 19 (Feb) 837A 

‘-——— Art. 20 (2)—Double jeopardy—State- 
ment before Customs Officer in inquiry 
under S.171-A, Sea Customs Act - Ad- 
missible in evidence—Art. 20 (2) no bar 

(Jan) 44] 
~— Art. 21—See ibid, Art. 19 (Feb) 837A 
——Art. 21— Prescription of entrance 
test by State Government in accordence 
with law for admission to Medical 
College (Dec) 2530B 
——Art. 22 

See (1) Ibid, Art. 14 (Dec) 2436D 
(2) Ibid, Art. 19 (Feb) B7A 

(8) Criminal P. C. (1898), Ckap- 

: ter VIII (Dec) 24861 
——Art. 22 (5)—See Public Safety—J.&K. 
Preventive Detention Act (13 of 1£64), 
S. 8 _ (Feb) 2684, B 

——Art. 26—See ibid, Art. 31 (Jan) 151D 

——Arts. 29, 30 — Right of Arya Samajist 

to invoke fundamental rights under Arti- 

eles 29 and 30 (Sep) 1737D 

———Arts, 29, 30—Guru Nanak University 

Amritsar Act (21 of 1969), S. 4 (2)— Vali- 

dity—The provision does not offend Arti- 

cle 29 (1) or Art. 80 (1) (Sep) 1787E 





Amritsar Act (21 of 1969), S. 4 (8)—Vali- 
dity—The provision does not offend Arti- 
cle 29 or Art. 30 (Sep) 1737F 
——Art, 29 (1)—Religious minority—The 
- Arya Samajis are entitled to the guaran- 
tees under Arts, 29 and 80 (Sep) 1731B 
—— Art. 29 (1) — Right of minorities to 
establish and administer educational imsti- 
tutions of their choice. includes the right 
to have a choice of medium of inst-uc- 
tion also (Sep) 1731C 
——Art. 80 
See also (1) Ibid, Art. 29 (1) - 
(Sep) 17813, C 
(2) Ibid, Art. 29 
(Sep) 1737D, E, F 


——Art. 30—Minority—How to be deter- 


See also (1) lbid, Art 19 
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Constitution of India (contd. 
mined — Religious or linguistic minori- 
ties (Sep) 1737A 
—Art. 30—Linguistic minority — Must 
at least have a separate spoken language 
—Distinct script not essential (Sep) 1787B 
— Art, 39 — Religious minority — The 
Arya Samaj can be considered to be a 
religious minority, at any rate as part of 
the Hindu religious minority in the State 
of Punjab (Sep) 1787C 
——Art. 30 (1) — Guru Nanak University 
Amritsar Act (21 of 1969), S. 19 (1) — Sta- 
tutes under — Clauses 2 (1) (a), 17 and 18 
—Validity (Sep) 1787] 
——Arts. 31, 32 
(Mar) 530K 
(2) Ibid, Art. 19 (1) Œ) (May) 891A 


——Arts. 31 and 26— Madras Inam Estates 
(Abolition. and Conversion Into Ryot- 
wari) Act (26 of 1963), Pre — Madras 
Lease-Holds (Abolition and Conversion 
Into Ryotwari) Act’.(27 of 1863) Pre — 
Madras Minor Inams (Abolition and Con- 
version Into Ryotwari) Act (380 of 1963) 
Pre — Validity — Acts are not invalid on 
ground that they provide for acquisition 
of properties belonging to religious deno- 
mination (Jan) 161D 
——Art. $1 (1)—See ibid, Art. 19 (1) (f) 

(July) 1409C 
——Art. 31 (1) — Demand of tax from 
corporation not leviable under a valid law 
— Breach of fundamental right under 
Art, 31 (1) is involved—Corforation being 
a person within Art. 31 (1) can maintain 
a petition under Art. 32 (May) 870B 
—— Art. 31 (2)—See Punjab Development 


of Damaged Areas Act (10 of 1951), Pre 
(Nov) 2164C 


——Arts. 29, 80—Guru Nanak University ` eer oh 2) esson Chern tory oy 


India as a result of treaty with Pakistan 
does, not amount to compulsory acquisi- 
tion of property f (Aug) 1594G 

—Arts, 31 (2) and 31-A—Madras Inams 
Estates (Abolition and Conversion {nto 





-Ryotwari) Act (26 of 1963), Pre—Madras 


Lease.Holds (Abolition and Conversion ' 
Into Ryotwari) Act (27 of 1963), Pre — 
Madras Minor Inams (Abolition and 
Conversion Into Ryotwari) Act (380 of 
1963), Pre—Validity—Acts do not violate 
Art. 81 (2) — Moreover, the provision is 
protected by Art, 831A (Jan) 161C 


——Art, 81 (2A)—Acquisition or requisi- 
tion — Transfer of ownership or right to 
possession of any property. to State or 
to a corporation owned or controlled by 
State essential — (Aug) 1594B 
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Art, 81A : 
See also (1) Ibid, Art. 31 (2) (Jan) 161C 
(2) Tenancy Laws — Madras 
Lease- holds (Abolition and 
Conversion into Ryatwari) 
Act (27 of 1863), S. 4 
(Mayi 989A 
——Art. 81A — Madras Inam Estates 





(Abolition and Conversion into Ryotwari) - 


Act (26 of 1963), Pre — Madras Lease- 
Holds (Abolition and Conversion Into 
Ryotwari) Act (27 of 1968) Pre — Madras 
Minor Inams (Abolition and Conversion 
into Ryotwari) Act, (80 of 1963), Pre — 
Constitutionality — Acts cannot be chal- 
lenged on ground of violation of Arts. 14, 
19 and 31 of Constitution (Jan) 161A 
——Art. 31A Second Proviso — Acquisi- 
tion in breach of second Provision to 
Art, 31A will be invalid to that extent 
(Jen) 161E 


——Art, 31A — Saving of laws providing 


for acquisition of estates— Extent of pro- 
tection under Art. 381A (Oct) 1992 
Art. $2 
See also (1) Central Excises and Sait 
Act (1944), S. 36 
_ (May) 862B 
(2) Ibid, Art. 862 (Mar! 530B 
——Art. 82 — Habeas corpus—Court has 
to consider legality of detention on date 
of hearing (Jan) 62A 
Arts. 32 and 226 — Habeas Corpus— 
Detention pursuant to order of remand 
under S, 844 is not open to challenge 
(Jaa 186F 
—Art. 82— Habeas corpus — Writ of— 
Nature — Foreigner entering India ille- 
galliy — His detention for purpose of de- 
portation is not illegal — Habeas corpus 
cannot be issued for his release 
' (Feb) 337G 
—— Art. 82 — President does not exercise 
-political power and exercise of powers 
by him is amenable to jurisdiction of 
Courts (Mar) 530I 
Art, 32—Under-trial prisoner—Ques- 
tion that he is entitlea to be released as 
he was not produced before a Magistrate 
within 24 hours of his arrest does not 
arise (April: 813A 
Art. 82 — Where an accused is ille- 
gally detained, the detention becomes 
lawful when ‘subsequently he is arrested 
and produced before a Magistrate within 
24 hours (April) 818B 
Art. 82—Under-trial prisoner charged 
with two or more offences — Fact that he 
was arrested only in one case does not 
make any difference (April 8183C 
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—Art. 82 — Criminal P, C. does not 
apply to Tribal areas in Assam and Mani- 
pur—Accused arrested ona eharge of 
two or more offences need not be pro- 
duced in connection with each offence 
before a Magistrate for remand 

(April) 813D 
Art. 82 — Right to move Supreme 
Court for enforcing fundamental rig ht— 
Conditions for (May) 870A 


Art. 82 — Right to move Supreme 
Court — Demand of tax not backed by 
validlaw Isa threat to property— Peti- 
tioner will be limited only to establishing 








‘fundamental right — Existence of other 


remedies no bar (May) 870C 


— Arts, 32, 870, 85 (c) — Application of 
Art. 35 (c) to Jammu and Kashmir is not 
in contravention of Art, 32 (4) 

(July) 1217A 
—— Art. 82—Procedure — Preventive de- 
tention order challenged as being mala 
fide—Court can see whether on facts 
stated, a charge of mala fide can be made 
out (Sep) 17184 
—-Art. 32 — Procedure — Where on a 
petition being filed challenging the deten- 
tion order, the Government files affidavits 
in reply which are sworn to by the 
Deputy Secretary such swearing can only 
be as to facts appearing from the record, 
He cannot swear to the affidavits based 
on his personal knowledge unless the fact 
is in his personal knowledge (Sep) 1713B 


—— Art. 82-A petition can be filed when 
the fundamenial rights are threatened, 
He need not wait tillthe actual threat 
has been carried out _ (Sep) 1731A 


Art. 82 — Maintainability of petition 

— Depends upon whether the impugned 
law infringes any fundamental rights - 

i (Sep) 1787] 

Art. 82 — Illegal detention — In 

habeas corpus proceedings legality or 

otherwise of the detention at the time of 

the return and not with reference to the: 

institution of the proceedings 

(Nov) 2197A 

— Art, 82—Habeas corpus — Writ cannot 

be granted to a person undergoing sen- 

tence of imprisonment imposed on him 

by a competent Court (Nov) 2197B 


Art, 82 — Writ of habeas corpus 
cannot be granted to a person committed 
to jail custody by a competent Court by 
an order which prima facie does not 
appear to be without jurisdiction or 
wholly illegal (Nov) 2197C 
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Art, 35 (c)—See ibid, Art. 82 
(July) 1217A 
—— Art, 53—See ibid, Art. 366 (22) 
(Mar) 530A 
——Art, 74 (1) - The Council of Ministers 
does not cease to hold office even after 
-dissolution of the House of the People 
(May) 002 
——_Art, 77 — See ibid, Art. 811 (2) 
(Aug) 1547 
——_— Art, 124 (4)—Gross error in judgment 
‘does not amount to “misbehaviour” 
(June) 1182D 
——Art. 129 — Ascribing dishonesty to 
‘Judge amounts to contempt (June) 1132A 
— Art, 129 — Appeal is heard by -wo 
ie e that a Judge “toed the 
dine” of another Judge and surrendered 
his own judgment amounts to flag-ant 
contempt (June) 1132H 
——Ari, 129—Evidence to justify allega- 
‘tions amounting to contempt of Coeurt 
cannot be allowed (June) 11321 
~_—Art, 129—Formal charge when reed 
mot be drawn up (June) 1-82] 
` _ Art. 129—Who can apply__Advocates 
‘of Supreme Court including the President 
-of the Court’s Bar Association . 
(June) 1132K 
——Art. 182 (1) — Petition involv'ng im- 
portant questions - Single Judge refusing 
to refer petition for decision to a Bench 
and deciding case and granting certi- 
ficate — Not proper (Feb) 299 
Art, 182 (1)—Single Judge of a High 
Court when can grant a certificate 
. (June) 138A 
— Art. 132 (1) — Certificate by a Single 
Judge under Art. 132 (1) although techni- 
-cally correct should be given in ver} ex- 
.ceptional cases where a direct appeal is 
mecessary (Aug) 1794A 
. =— Art. 183 — New plea ‘ (Mar) 487A 
-———-Art. 188 —Concurrent findings a>out 
genuineness or otherwise of a will —Inter- 
“ference (Apr) G81A 
-———Art, 183—-Concurrent findings of fact 
—Interference (Apr) 776B 
——-Art. 183 —New plea (Jun) 1835B 
—~Art, 133—New plea (Aug) 1482B 
~——-Art, 183 — Appellate jurisdiction of 
‘Supreme Court in Civil matters — Jater. 
erence with findings of fact (Oct) 1971A 
-—— Art. 183 — Appellate jurisdiction of 
Supreme Court in Civil matters — New 
‘plea (Oct) 1971B 
——Art. 183 — Appellate jurisdiction of 
‘Supreme Court—New plea (Oct) 1371C 
Art, 133 — New plea (Qct) 2020 
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—— Art. 133 — Judgment, decree or final 
order of High Court — Application to 
set aside ex parte decree rejected — High 
Court restoring it to file — No certificate 
can be granted (Nov) 2319 
Art. 133 (1) — Final order ina civil 
proceeding—Order dismissing writ peti- 
tion to quash industrial award, is a final 
order (Jan) 100 
— Art. 188 (1) — Judgment of reversal 
— Single Judge of High Court, is a Court 
immediately below Division Bench of 
that High Court hearing Letters Patent 
appeal (Mar) 658 
Art. 188 (1) (a) and (1) (c) — Certifi- 
eate of fitness for appeal (Apr) 776C 
——Art. 184 — Supreme Court — Power 
to review evidence in criminal appeals 
: (Apr) 759A 
—- Art. 184 — Additional evidence when 
be allowed in criminal appeal before 
Supreme Court (Apr) 759B 
Art. 184 — Concurrent conclusions 
of Courts below when not tainted with 
any infirmity are binding on Supreme 
Court (Apr) 759C 
——Art. 184—Sentence—Supreme Court 
when will interfere (Apr) 803 
Art. 134 — Findings of facts based 
on appreciation of evidence cannot be 
challenged before Supreme Court 
(July) 1277A 
—Art. 134 — Supreme Court does not 
review evidence except in exceptional 
cases (Nov) 2233B 
——Art. 184 (1) (c) ~— Application of 
settled principle to facts of a particular 
case does not make it fit for certificate 
(Apr) 832 (2)B 
-—Art. 184 (1) (c) — Issue of certificate 
— Duty of High Court — Certificate not 
disclosing question of law — Can be 
(Aug) 1543B 
— Art. 136 


See also (1) Central Excises and Salt 
Act (1944), S. 36 

(May) 862B 

(2) Civil P, ©. (1908), O. 6, 

R. 17 (Feb) 861B 

(8) Ibid,.Art. 226 (Jan) 129; 

(Dec) 2451 

——Art. 186 — Criminal eppeal — Case 

depending on circumstantial evidence — 

Power to review evidence when exercised 











(Jan) 125 
=~~Art. 186 — Murder case — Interfer. 
_ence with sentence (Feb) 260 


Art, 186—Revocation of special leave 
— Special leave application should not 
contain any untrue or false statements 
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either in material particulars or on 
matters of importance or valuation 


(Feb) 281A 
——Art. 136 — Appeal by special leave— 
Cost (Feb) 281B 


——Art. 186 — Appeal with special leave 
— Finding by Railway Rates Tribunal 
that rates are unreasonable and discrimi- 
natory — Cannot be challenged 

(Feb) 349B 
——Art. 136 — New plea — Question in- 
volving an investigation into matters of 
fact — Cannot be allowed to be raised in 
appeal by special leave (Feb) 369B 
-——Art. 186 — Concurrent findings of 
fact — Interference - (Feb) 876A 
‘———Art. 136 — New plea raising question 
of fact cannot be entertained in appeal 
with special leave (Feb) 3768 
——Art, 186 — Petition for special leave 
to appeal against interlocutory order of 
Letters Patent Bench — Interference by 
Supreme Court (Mar) 481 
——Art. 136 -Interference with findings 
of fact (Mar) 460B 
—— Art. 186 — New ground — Appeal by 
special leave — Additional ground re- 
quiring investigation into facts not al- 
lowed (Mar) 508B 
—— Art. 1836—Power of Supreme Court to 
remand a case (Apr) 704C 


——Art, 136 — Finding of fact supported 
by evidence is binding (Apr) 720 
——Art. 186 — Article 186 does not con- 
fer right of appeal on party — It only 
confers discretionary power on: Supreme 
Court to interfere sparingly (Apr) 722C 
——Art. 136 — Concurrent finding as to 
genuineness of will cannot be questioned 
l (Apr) 745A 

——Art, 136 — High Court enhancing a 
sentence at.the instance of a private com- 
plainant—lInterference by Supreme Court 
(Apr) 757B 

——Art. 186 — Concurrent findings of 
fact — Supreme Court would not ordina- 
rily go into questions of fact unless it is 
shown that they are vitiated in any res- 
pect (Apr) 786D 
——Art. 186 — Appeals arising out of 
references under S. 66 (2), Income-tax 
Act (1922) — Supreme Court cannot exer- 
cise any wider power of interference than 
that permitted to the High Court under 
the Income.tax Act (Apr) 794A 





will not normally re-appraise evidence 
for acquittal of corrupt practice 
(May) 856B. 


Art, 186 — Supreme Court in appeal. 
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——Art. 136 — Supreme Court normally ` 
does not review and appraise evidence for 
itself (May) 885A 
—— Art, 186 — Issue raised in suit broad 
enough to cover plea of estoppel — Plea. 
argued and considered by lower Courts 
without objection — Plaintiffs cannot be 
permitted in appeal by special leave to 
contend that defendant had not taken any 
specific plea of estoppel (June) 1941C. 


Art. 136 — In Criminal appeals Sup- 
reme Court reappreciates evidence only | 
in exceptional cases _ (June) 1051 


Art. 136 — Appreciation of evidence 
— Concurrent findings of fact — Binding. 
nature (June) 1058A 
—Art, 186 — Appeal against acquittal 
— Appreciation of evidence — No error 
committed by High Court — No interfer- 
ence (July) 1221 
——Art. 186 — Supreme Court Rules 
(1966), O. 16, R. 3 — Complaint filed by 
authority duly authorised by statute — 
Revocation of special leave granted at 
instance of private complainant í 
(July) 1283A 
—— Art.. 136 — Appeal against acquittal 
— Supreme Court can convert acquittal: 
into conviction (July) 1283D 
Art, 136 — Appeal against order re- 
fusing to certify certain appeal under 
Art. 183 (1) (b) and (c) — View taken by 
High Court on merits of case found to be 
true — No interference (July) 1292C 
Art. 186 — Concurrent findings of 
fact — Ordinarily: no interference by: 
Supreme Court (July) 1809A 
Art, 186 — Appreciation of evidence 
—Previous history of dispute is a neutral 
factor and cannot displace oral evidence 
relied on by High Court (July) 13098 
—— Art, 186 — Quashing order of com. 
mitment (July) 1871 
——Art. 136 — Appreciation of evidence- 
by High Court—Interference (July) 1387. 
——Art. 136 — Supreme Court normally 
does not reappraise the evidence except 
in special cases (Aug) 1461 
Art. 186 — Power of Supreme Court 
to interfere — It is of an exceptional and 
overriding nature and has to be exercised’ 
sparingly, the paramount consideration 
always being the perpetuation of justice 

(Aug) 1583. 

—- Art. 136—New point—Jurisdictionak 
point can be raised for the first time - 

(Aug) 1552: 

Art, 186 — Award of compensation 

to legal representatives of deceased per- 




















Subject Index, A. I. R. 1971 Supreme Court 


Constitution of India (contd.) 
sons under Section 110.B, Motor Vehicles 
Act ~ interference (Aug) 1624B 
— Art. 136 — Supreme Court can inéier- 
fere even with findings of fact if not sap- 
ported by evidence (Aug) 1641A 
——Arxt. 1836 — New plea (Aug) 1659B 
— Art. 1836—New plea (Aug) 1662C 
Art. 186— Delay ot ten years in filing 
appeal — No reason or justification for 
condoning delay given—Leave to appeal 
refused (Sep) 16°6C 
—— Art. 186 — Power of Supreme Ccurt 
to interfere with order of High Court 
(Sep) 17224 
——Art, 136—Interference with exercise 
of discretion (Sep) 1781 


Art. 186 — Appreciation of evidence 
by Supreme Court — The Supreme Court 
does not ordinarily upset the findings of 
the High Court which has on an evalua- 
tion of the evidence affirmed the trial 
court’s conviction and sentence 
(Sep) 19-0B 
——~Art. 186 — Jurisdiction of Court in 
special leave appeal—Supreme Court re- 
appraises the evidence only in excep- 
tional cases (Oct) B77 
— Art. 186— Where there is prima facie 
evidence to connect the accused with the 
offence complained against, the Supreme 
Court would not interfere with the dis. 
missal in limine of revision against the 
order of taking cognizance of the offence 
(Oct) 2050 
— Art, 136 — Power of Supreme Court 
‘to interfere with concurrent finding of 
fact (Oct) 2137A 
——Art. 136 — Scope of jurisdiction of 
the Supreme Court in special leave appeal 
— It is only in exceptional cases that the 
Court takes upon itself to examine the 
evidence to satisfy itself that there is no 
failure of justice (Oct) 2156A 
— Art. 136—Appeal-by special leave to 
Supreme Court—Plea relating to delar in 
instituting proceedings though taken in 
written statement neither urged nor ad- 
judicated by trial court nor taken in spe- 
cial leave petition—It cannot be urged at 
the time of hearing (Nov) 2200B 
__—Art. 186 — Concurrent findings fully 
supported by evidence — No interference 
(Nov) 2249 
——Art. 1836—On appeal against convic- 
tion for murder High Court altered con- 
viction to one under S. 304, Part I, I. E. C. 
Supreme Court refused to interfere giving 
the benefit of doubt as to origin of the 
fight to the accused (Nov) 268 
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— Art. 186 - Appeal by special leave—- 
New point (Nov) 2312 
—— Art, 136 — Criminal cas3 Grave in- 
justice occurring Supreme Court will 
exercise its power (Dec) 2505A 
Art. 186 (1) — Ordinarily, Supreme 
Court does not interfere with the finding, 
of a lower Court to exercise its overriding 
powers except when special circum. 
stances exist for reappreciation of evi- 
dence (July) 1403 
—Art. 187 — See Advocates Act (1961), 
S. 38 ; (Jan) 107A 
—— Art. 137 — When the attention of the 
Supreme Court was not drawn to the 
particular provision of the statute it can 
review its decision. It is not a case of 
mistaken judgment (Noy) 2162C 
Art, 141 — Binding nature of law de- 
clared by Supreme Court (Nov) 2206. 


Art. 162—Prescription of written test 
by State Government for admission to 
Medical College—Validity for successful 
candidates at public examination 
(Dec) 2560A 
—_—Art. 168—See ibid, Art. 164 (4) 
(July) 183 
——Art. 163 (1) — Even after dissolution 
of the Legislative Assembly of the State 
the Council of Ministers does not cease to- 
hold office (Aug) 1551 
——— Art, 164 (1), (2)—See ibid, Art. 163 (1) 
(Aug) 1555 
—— Art. 164 (4) — Appointment ot a per- 
son as Chief Minister cannot be challeng. 
ed on the ground that he was not a 
member of either House of Legislature of 
the State at the time of his appointment 
(July) 1831 
——— Art. 166 — Direction given by State 
Government under Section 144 (6), Cri- 
minal P. C, is an executive act within 
Article 166 (Sep) 1667B 
Art. 1738 — See Represertation of the 
People Act (1951), S. 5 (c) (July) 1348 
Art. 175 — See ibid, Art. 164 (4) 
(July) 1831 
—__Art. 177—See ibid, Art. 164 (4) 
(July) 1381 
— Art. 217 (8) — Where the President 
acting on the advice of Chief Justice of 
India expressly recorded that he accepted 
that advice and that the age of the con- 
cerned Judge should be determined accor. 
ding to a certain date of birth the decision 
is not open to challenge as not being his 
own decision (June) 1093B 
Art, 217 (8)—The mere fact that the 
President was assisted by machinery of 
Home Affairs Ministry in serving notices 
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and receiving communications adcressed 
to him cannot lead to inference that he 
was guided by that Ministry in arriving 
at his decision particularly when no rues 
-were framed regarding inquiries uncer 
Art, 217 (8) ' (June) 1993C 
—Art. 217 (3) — The sending of case 
‘papers and entire evidence to the Ch-ef 
Justice and obtaining his advice fully 
comply with requirements of Article — 
Personal discussion with the Chief Justice 
is pot at all a condition precedent to a 
valid decision (June) 1098D 
— Art. 217 (83) — The President while 
determining age of a High Court Judge 
discharges judicial and not executive 
function Though rules of natural justice 
have to be followed, personal hearing to 
‘concerned Judge is not obligatory 

(June) 1093E 
— Art. 217 (8)—Order of President even 
though made final can be set aside sy 
Court 1n appropriate cases though Court 
‘will not sit in appeal over order ard will 
not substitute its own opinion for that of 
President by weighing the evidence 
before President (June) 1095F 


— Art. 226 
See also (1) Central Excises ani Salt 
Act (1944), S. 86 
(May) 862B 
(2) Ibid. Art. 82 (Jan) 186F 
(8) Ibid, Art. 809 (July) 1318A 
(4) Ibid, Ast.311(2) (Aug) 1547 


(5) Criminal P. C. 1893), 
S, 867 (July) 1244 
(6) Income-tax Act (1971), 
S. 154 (Nov) 2234 


(7) Rice Milling Industry (Re- 

gulation) Act (1958), S. 8 

(8) (c) (Feb; 246A 

—— Art. 226 — Alternative remedy — 
Petitioner filing writ petition instead of 
availis g of statutory remedy— High Cocrt 
entertaining petition and giving hearing 
on merits (Jan) 38G 
— Art. 226— Peti ion for writ of manda. 
mus directing excise department not to 
recover licence fee for period fer which 
no liquor was supplied — Dismissal in 
limi: e on ground that contractual reme- 
dies were open is improper — Rights and 
obligations arising under a licence issued 
ander statute cannot be said to be purely 
contractual (Jan) 128 
Arts. 226 and 186 — Interim relief— 
interference by Supreme Court (Jan) 129 
Art. 226 — Serious allegations of im- 
proper motive and mala fides by senior 
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member of Indian Administrative Service 
against other senior officers and State 
Government — Dismissal of petition in 
limine not justified (Jan) 175 
Arts. 226 and 227 — Procedure- Dis. 
missal of application in limine (Feb) 338 
Arts. 226, 227 — Certiorari— Finding 
of Revenue authorities based on pure 
assumptions and conjectures (Apr) 746 


——Art. 226 - Writ petition filed by 
student of Medical College against order 
of Principal striking off his name from 
college roll — Petition impleading only 
Principal and State Government allowed 
— Subsequent writ petition by same 
student against order of Registrar of 
University (May) 1005 
Art, 226 — Exercise of jurisdiction 
(June) 1021A 
—— Art, 226 — Petitioner not to be rele- 
gated to remedy of suit merely because 
questions of fact are raised (June) 1021C 
Art, 226 — Authorities whose acts 
are impugned acting properly or petition 
raising c »mplicated questions of fact — 
Dismissal of petition in limine 
(June) 1025 
—~ Art. 226 — New plea at argument 
stage in writ petition (June) 1038B 
— Art. 226 — Remand of case to enable 
party to place sufficient materials before 
High Court (June) 1182B 
—— Art. 226 __ Orders suffering from ap- 
parent error of law (June) 1190A 
——Art. 226 - Disputed questions of fact 
— Rejection of petition on that ground— 
(July) 1224A 
— Arts. 226, 811—High Court allowing 
Government letter to be brought on record 
by way of additional evidence ~ After 
admitting letter on record High Court 
cannot refuse to consider it (July) 1224C 
——Art. 226 — Action taken by State 
Government — To establish mala fide, it 
is not necessary to name in petition parti- 
cular officer or officers responsible for 
official act (July) 1228 
-— Art. 226 — Person aggrieved - Com- 
mission Agents in jaggery collecting tax | 
from purchasers (Aug) 1507A 
— Art. 226 — Error of law not apparent 
on the face of the record . (Aug) 1531A 
— Art. 226 — New plea (Aug) 1531B 
— Art. 226 — Conclusions of Tribunal 
—Some of reasons relied on by Tribunal, 
extraneous — Interference by Superior 
Court (Aug) 1537 
Art. 226 — Executive action — Plea 
of mala fide — Mere probabilities cannot 
form its basis (Nov) 2008B 
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——Art, 226 — Procedure — Preliminary 
issue — Proper course for High Court — 
Decision on merits— Appeal under Art, 136 
(Dec) 2451A 
——Art. 226 — Directions to legislature 
or its delegate, (Government) to enact or 
refrain from enforcing sales tax law 
. (Nov) 2399 
Art. 227 
See also (1) Ibid, Art. 226 (Feb) 333 
(2) Ibid, Art. 226 (Apr) 746 
-——Art, 227 — High Court while agree- 
ing with Revenue Tribunal on all mete- 
rial findings, differing in two material 
_ aspects which affect jurisdiction of 3e- 
venue Tribunal to grant necessary re-ief 
— High Court commits no error of ju-is- 
-dietion : (Feb) 315A 
Art. 229 — Chief Justice of High 
Court or his nominee is the supreme 
authority in the matter of appointments 
of officers and servants of High Court 
(Sep) 1350 
— Art. 245—See ibid Art. 265: (Nov) 399 
——Art. 245 — Essential Commodities 
Act (1955), S. 3 (2) (d) — Validity ` 
(Mar) 474B 
—— Art. 2 


46 
See also (1) Gold Control Act (1958), 
Pre. (June) 1170G 
(2) Gujarat Industrial Deve_op- 
ment Act (28 of 1962). 5. 1 
(june) 1138A 
—— Art. 246—Madras Inam Estates (A bo- 
lition and Conversion Into Ryotwari) 
Act (26 of 1968), Pre. — Madras Lease- 
Holds (Abolition and Conversion “nto 
Ryotwari) Act (27 of 1963), Pre.— Madras 
Minor Inams (Abolition and Conversion 
Into Ry otwari) Act (80 of 1963), Pr.— 
Validity (Jan) 151B 
—— Art, 246, Sch. VII, List. II, Entry 54 
—Taxing entry — Madras General Sales 
Tax Act (1 of 1959), S. 42 (8)—Powe- to 
seize and confiscate and levy penalty in 
respect of goods carried in  veticle 
whether sold or not (Apr} 792 
Art. 258—See Foreigners Act (1944), 
S, 3 (2) (c) (Feb) £37B 
——Art, 265—See Factories Act (1948), 
S. 112 (Feb) €44A 
—— Art. 265—Tax by rule or reguletion 
cannot be imposed unless specially avtho- 
rised by statute (Mar) E17A 
——Art, 265 — Customs duty or tax can- 
not be levied on basis cf administretive 
instructions (June) 1130A 
Art. 265—Levy made under R. II1 of 
Rules under $. 90 of Bihar and Ov-issa 
Excise Act for a licence to possess cena- 
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tured spirit used by a manufacturer in 
his process —Validity ijune) 1182A 
——Art. 265—Directions by Court to legis- 
lature or Government delegate to enact 
or refrain from enforcing sales tax law 
(Nov) 2399 
——-Art. 276 (2), Proviso—See ' Govern- 
ment of India Act (1985), S, 1424 
(Sep) 1696A 
——Art. 377—Sales tax on works eon- 
tracts whether leviable by State of Kerala 
even after 26-1-1960 (Oct) 1930 
——Art. 278— See ibid, Art. 227 
(Oct) 1930 
-——Art. 286—See Sales Tax — Mysore 
Sales Tax Act (1957), S. 5 (8) read with 
its third schedule (Nov) 2277A 
—— Art. 286 (1) (b)— Read with Central 
Sales Tax Act (19*6}, S. 5(1)—Restrictions 
as to imposition of tax on sale or pur- 
chase of goods—Sale in the course of 
export — Essentials—Tests to determine 
(May) 8:0D 
——Art. 286 (2) prior to amendment in 
1956) - Sale in course of inter-State trade 
— Contract of sale requiring buyer to 
remove goods from State in which goods 
are purchased to another State (Mar) 477 
——Art. 291- See ibid, Art. 363 
(Mar) 580A 
— Art. 291—Under the article there is 
an obligation on the part of the Union to 
pay and a corresponding right in the 
Rulers to require payment of privy purse 
Mar) 530C 
— Art, 299 (1)—See Contract Act (1872), 
S. 280 (3) - (Nov) 2210 
——Art. 299 (1) — Agreement between 
Government and private party—Govern- 
ment officer signing agreemsnt with his 
official designation without however stat. 
ing that agreement was executed “on 
behalf of Governor” (Jan) 141 
Art. 809—See ibid. Art. 310 
(Jan) 40B 
——Art. 809—Conditions of service of 
Government employee Power of Govern- 
ment under Art. 309 to make rules regu- 
lating conditions of service of Govern- 
ment employees or of teachers in aided 
schools under S. 12 of Kerala Education 
Act (Oct) 1997B 
—— Art. 310—See Civil Services —Funda- 
mental Rules, R. 56 (j) (Jan) 40D 
——Arts. 310, 809 and 811—“Doctrine of 
pleasure”— Limitations (Jan) 40B 
—— Art. 311 
See also (1) Civil Services— Assam Ser- 
vices Discipline and Ap- 
peal Rules (1964), R. 10 
(Oct) 2004B 
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Civil Services—Bihar Ser- 
vice Code (1952), R. 76 
; (July) 1409A 
(3) Civil Services — Civil Ser. 
‘vice (Jlassification, Con- 
trol and Appeal) Rules, 
R. 55 (Apr) 752 
(4) Civil Services — Fun 
mental Rules, R. 56 (j) 
(Jan) 40D 
(5) Civil Services — Govern- 
ment Servants Conduct 
Rules (1926), R. 20 
; (Jan) 156A 
(6) Ibid, Art. 226 (July) 1224C 
(7) Ibid, Art. 310 (Jan) 40B 
(8) Education — Mysore Uni- 


versity of Agricultural 
Science Act (22 of 1963), 
76) - — (Jan) 191 


——Art. 311 — Reversion of Government 
servant from temporary officiating post to 
substantive post by way of punishment 
attracts Art. $11 (May) 898 
~——Art. 811 — Test for applicability of 
(June) 1011 

——Art. 811 — Retrospective operation 
` (June) 1085A 
——Art. 31L — Person in Assam Judicial 
Service appointed temporarily as Judge 
of United Khasi Jaintia Hills District 
Council Court without sanction of Gov- 
ernor—Termination of his services with- 
out sanction of Governor (June) 1110 
Art, 311 — Reversion — Opportunity 
of being heard—Necessity (July) 1224B 
~——Art. 311 — Officer holding superior 
post in officiating capacity — Reversion 
to substantive post (July) 1224D 
~——Art. 3811 — Person holding civilian 
post connected’ with defence and paid 
salary from defenceestimates cannot claim 
protection of Art. 811 (Oct) 2111A 
——Art. 811 — Word “dismissal” means 
termination of a person’s service by way 
of punishment (Obiter) (Nov) 2242B 
Art. 311 (1) — Superintendent of 
Police (Traffic). in Delhi is competent to 
dismiss Foot Constable (July) 14024 
—— Art. 811 (2) — See Institute of Tech- 
nology Act (1961), S. 27 (Sep) 1811 
Art. 811 (2) — Date of compulsory 
retirement — Determination — Depriva- 
tion of guarantee under Art. 311 (2) — 
Plea of — When open (Jan) 173 
-—Art. 311 (2) — ‘Reduction in rank’ 
- means reduction from a higher to a lower 
rank or post and not merely losing places 
in rank or cadre (Apr) 766A 











Constitution of India (contd.) : 

- Art. S11 (2) Government raising | 
age‘of superannuation from 55 to 58 while 
reserving to itself a right to ask any 
Government servant to retire at age of 55 
without assigning any reason (Aug) 1516 


——Art. $11 (2), Proviso (c) — Satisfae- 
tion that in. the interest of security of . 
State it is not expedient to hold inquiry 
of civil servant. of Union must be that of 
President himself (Aug) 1547 


——Art. 811 (2) — Reversion within 5 
years on administrative giounds, of offi- 
ciating Superintendent of Police to his 
substantive post if ‘punishment’ 
_ (Aug) 1580 
-——Art. 811 (2)—Compulsory retirement 
— Change in the rule relating to retire. 
ment — Validity (Oct) 1997C 
——Art. 31i (2), Cl. (c) to Proviso — Ab- 
sence of enquiry into charges against 
Government servant—Order under.Cl. (c) 
of Proviso to Art, 311 (2) dispensing with 
all opportunity to show cause — Effect 
(Oct) 2004A, 
——Art. 342 — Order under — Constitu- 
tion (Scheduled Tribes) Order 1950 — 
Express or implied admission by a person 
that he is not member of Scheduled Tribe 
is not conclusive (Dec) 2533A 
Art. 342 — Order under — Constitu- 
tion (Scheduled Tribes) Order (1950), 
Part ILE — Scheduled Tribes of Bihar — 
Non-mention of ‘Patars’ as sub-tribe of ` 
Mundas in Schedule — Inference 
_ (Dec) 25338 ` 
——Art, 348 — Intervenor arguing case 
in Hindi — Refusal by him to present 
arguments in Court language — Cancel- 
lation of his intervention (Dec) 2608 
——Art, 362—See ibid, Art, 363 
ot (Mar) 530E 
—— Art. 362—Agreements between Rulers 
and Union of india -were not political 
agreements (Mar) 530B 
Art. 362— Article implies acceptance 
and recognition of personal rights, pri- 
vileges and dignities but guarantee under 
the article relates to original covenants 
and agreements (Mar) 580D 
——Art, 363—See ibid, Art. 362 
(Mar) 530B 
Art. 868—Dispute in respect of right 
to privy purse under Art. 291 is not barred 
under Art. 363 (Mar) 580E 
——Art. 368 — Huzur order of Maharaja 
of Baroda granting pension and premature 
retirement compensation to civil servant 
of State after accession but before merger 
(May) 846A, 











Subject Index, A, I. R. 1970 Supreme Court . 


Constitution of India (contd.) 
—~—Art. 866 (22) — In recognising 2r 
derecognising Ruler President exercises 
execu:ive power (Mar) 58GA 
—— Art. 366 (22) — See Ibid, Art. 363 
(Mar) 530E 
——Art. 366 (22)—Merely de. recognisiag 
ruler without continuation of institution 
of Rulership is illegal . (Mar) 533] 


-—Art. 866 (22) — Ruler means a former: 


prince, Chief or other person who was 
recognised as Ruler on or after 26-1-1920 
(Mar) 580L 
—— Art, 366 (22) — ‘Other person’ means 
some one analogous to a Prince 
(Mar) 53CM 
—— Art, 366 (22)—(Per Hegde, J.)—Orcer 
dated 6-9-70 by President derecognising 
Rulers of former Indian States being for 
a collateral purpose must be held to be 
ultra vires Art, 866 (22) (Mar) 538N 
~— Art. 870 — See ibid, Art. 32 
(July) 1217A 
—— Art. 372 — “All the law in force” — 
Order dated 22-1-1938 passed by former 
Ruler of Kota determining nature of 
‘Sarola Jagir and giving it status of in- 


partible estate — Held Legislative and- 


not executive (May) €10 
——Sch. VII, List I, entry 53, List LI entry 
82 — Parliament whether competent to 
legislate in respect of newly constituted 
Hindi Sahitya Sammelan which at no 
stage had been declared as institution of 
national importance (May) 965B 
— Sch. VII, List I, Entry 66—See Eduea- 
tion — Punjabi University Act (85 of 
1961), S. 4 (2) (Sep) 1721E 
——Sch. VII, List I, Item 66 — Preser-p- 
tion of medium of instruction — Whether 
State has legislative competence to pre- 
scribe particular medium of instruction 
dn respect of higher education or research 

and scientific or technical instruction 
(Sep) 1781D 

——Sch. VII, List I, Entry 11 

See also (1) Ibid, Sch. VII, List I, Item.66 
(Sep) 1731D 
(2) Education — Ponjabi Un- 
iversity Act (35 of 19€1), 
S. 4 (2) (Sep) 17£1E 
— -Sch VII, List II, Entry 32—See Ikid, 
Sch, VII, List I, Entry 63 (May) 9658 
-——Sch. VII, List II, Entry 45 — Land 


Revenue — Surcharge on land revenue is’. 


within legislative competence 
: (Nov) 2877A 


——Sch. 7, List II, Entry 51—See Mysore. 


&xcise Act (5 of 1901), S. 18 


——‘Sch. VII, List II, Entry 54 
See (1) Ibid, Art, 246 


(Jan) -52 
(Apr)*792 


y 
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Constitution of India (contd.) 
(2) Sales Tax —Bihar Sales Tax Act 
(19 of 1959). (as amended by | 
Act 20 of 1962), S. 20A 
(May) 946A 
(3) Sales Tax — Bombay Sales Tax 
Act (5 of 1959), 5. 2 (18) (as 
amended by Act 15 of 1967) 
(May) 908 
— Sch. 7, List II, Entry 62 — Education 
cess levied on excise revenue and not inde- 
pendently —Whether falls under Entry 62 
(question left open)—See Mysore Excise 
Act (5 of 1901), S. 18 (Jan) 152 
Sch, 7, List II, Entry 65 — See ibid, 
Art, 265 (June) 1182A 
-== Sch, 7, List III, Entries 6.7 & 13 — 
See Sales Tax — Bihar Sales Tax Act 
(1959), S. 20A (as amended by Act 1962) 
(May) 946A 
Constitution (Scheduled Tribes) Order, 
1950—See Constitution of India, Art. 342 
(Dec) 2533A, B 
Contempt of Courts Act (82 of 41952), S. 1 
— See Constitution of India, Art. 129 
(June) 1182G 
——S, 1 — Newspaper article containing 
scandalous allegations against High Court 
Judge (Feb) 221A 
——S: 1 — Proceedings for contempt for 
scandalizing the Court — Remedy of in- 
stituting action for libel—Whether proper 
(Fab) 221B 
——-S, 1 — Summary jurisdiction by way 
of contempt how to be exercised 
(Feb) 221C 
—S. 1—Right to express fair criticism 
of act or conduct of Judge (Feb) 221D 
——S. 1 — Distinction between defama- 
tion of Judge and contempt of Court — 
Test (Feb) 221E 
——S, 1— Truthfulness or factual cor- 
rectness as defence (Feb) 221F 
S. 1—Whether contempt proceeding 
is a criminal or civil proceeding or 
neither (Jane) 1132E 











s 8 

See also (1) Constitution of India, 
Art. 19(1)(a) (June) 1182B 
(2) Constitution of India, 
Art. 129. (June) 1132H 
—S. 3 — Scurrilous attack on a Judge 
in respect of a judgment or past conduct .- 

{June) 1182C 
Contract Act (9 of 1872), S. 2 (h) — See 
Evidence Act (1872), S. 115 {June) 1021B 
——S. 7 — See Delhi Liquor License 
Rules, R. 5.34, Cl. 21 (Nov) 2295 
——S. 10—See Evidence Act (1872), S. 91 
; (Nov) 2289 
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Contract Act (4872) (contd.) 

——S, 11 — See Income-tax Act {1922), 
S. 26A (Feb) 383 
——S, 23—See Houses and Rents — U. P. 
(Temporary) Control of Rent and Evic- 
tion Act (8 of 1947), S. 1-A (Nov) 2213 
——S, 28 — See Civil Procedure Code 
(1908), S. 20 (Apr) 740A 
——S, 29-—-Agreement for sale in question 
held not void for uncertainty (Nov) 2192 
——S. 43 — Liability of defendants joint 
and several Decree directing execution 
against one of the defendants in the first 
instance and to proceed against other de- 
fendant only afterwards for balance whe- 


ther proper (Mar; 449B 
——S. 50 — See Companies Act 1956), 
S. 207 (Fed) 206 


——-5, 56 — Law of frustration — Appli- 
cability to leases (Sep) 1756A 


——S, 56—Impossibility whether confin- 
ed to something not humanly possible 
(Sep) 1756B 
——S. 70—Defendant benefited because 
of change in import trade policy of 
Government and not because of any act 
done by plaintiff (Nov) 2224 
——S. 73 — Work done under contract 
pursuant to terms thereof—Claim by way 
of quantum meruit (Apr) 712 
——S, 73—Suit for damages for prema- 
ture cancellation of contract by defendant 
—Proof (June) 1196 
S. 78—Refusal to take delivery of 
goods for not fulfilling essential term of 
contract is justified (Oct) 1983 
——S. 74 — See Companies Act (1956), 
Sch, 1, Table A, Reg. 31 (Mar! 422G 


——S. 176—Pawnee has special property 
and lien on the goods (July) 1210 
—S. 180—See ibid, S, 176 (July) 1210 
——S, 230 (3)—Contract entered into by 
Goverment Officer on behalf of Govera. 
ment which has become void by virtue 
of non-compliance with provisions of 
Art. 299 (1) of the Constitution cannot be 
enforced against the Government Officer 

(Nov) 2210 


CO-OPERATIVE SOCIETIES 





—Bihaz and Orissa Co-operative Sccieties 
Act (6 of 4935), S. 6—Power conferred on 
Assistant Registrar by a notification 
published in Official Gazette cannot 
operate retrospectively (Oct} 2001A 
— Bihar and Orissa Co-opsrative Scoietias 
Rules (4959), R. 39—Order passed by ` As- 
sistant Registrar directing amalgamation 
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Co-operative Sociatics—B. & 0. Co-opera— 
tive Sosicties Rules (contd.) 

of a society under R. 39 (2), during pen- 
dency of appeal under sub-rule (4) is void: 

(Oct) 2001B. 
—Multi Unit Co-operative Sosieties Act. 
(6 of 1942), Pre.—See Co-operative Socie- 
ties—Punjab Co-operative Societies Act 
(25 of 1961), S. 55 (Dec) 2408- 


—Punjab Co-operative Societies Act (25 of 
4961), S. 55—A dispute between a co- 
operative society and its member, a multi- 
unit co-operative society, can be referred 
under S, 55 — Decision on reference — 
Appeal—Jurisdiction of Central Registrar 
to hear (Dec) 2408. 


-—S. 68—See ibid, S. 55. (Dec) 2408. 


Court-fees Act (7 of 1870) 
-See under Court-fees and Suits Valua- 
tions. 
COURT-FEES AND SUITS 
VALUATIONS 


—Bombay Court-fees Act (86 of 1959), 
S. 7 read with Sch. I, Art. 3 — Court-fee- 
payable on memorandum of cross. objec- 
tion filed in an appeal against award made 
under S, 8 of Requisitioning and Aquis- 
tion of Immovable Property Act.is ad 
valorem (Sep) 1887A 


Sch. I, Art. 8—Term “petition” in- 
cludes cross-objection filed in an appeal 
(Sep) 18878. 
——Sch, II, Art. 13—See ibid, S. 7 
(Sepy 1887A 


—Court-fees Act (7 of 1879). S. 4—See 
High Court Rules and Orders—U. P. High 
Court (Abolition of Letters Patent Ap- 
peals) Act (14 of 1962),S. 8 (uly) 1874 


S. 7 (iv-A) (U. P.) — “Decree for 
money and other property”——Meaning . 
(Jan) 87 
——S,. 8—See Court-fees and Suits Valua- 
tions— Bombay Court-fees Act (36 of 
1959), S. 7 read with Sch. I, Art. 3 
(Sep) 1887A 








Criminal Courts and Gourt Martial (Ad. 
justment ef Jurisdiction) Rules (1982), R. &. 
~-See Criminal P, C. (1898), S. 549 


(Mar) 500° 
——R.4— See Criminal P, C, (1898), 
S. 549 (Mar) 500 


——R. 5—Officer Commanding exercising 
discretion under R. 5 by communicating. 
Criminal Court that accused army officers 
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Criminal Courts and Court Martial (#d- 
justment & Jurisdiction) Rules (contc.) 
should be tried by Court Martial—Sukse- 

quent cancellation of communication 
(June) 1120C 
——R. 8— See Army Act (1950), S. 226 
(June) 1129A 
——R. 9 — Prosecution of army officers 
along with civilians on charges of cons- 


piracy and corruption—Conflict of juris- 


diction of Criminal Court and Court 
Martial to try the case (June) 1120B 


Criminal Law Amendment (Amending) 
Act (22 of 1966), S. 5— Word “pending?— 
Meaning of (June) 119D 
——§.5 (1) (a) — In order that case be 
pending on 30-6-1966 within S.5 (1) (a) 
charges against accused need not have 
been actually framed (June) 1120 


Criminal Procedura Code (5 of 1898), 5. 4 
(1) (h)—Delay in filing complaint— Duty 
of prosecution to explain delay sazis- 
factorily—Failure (Jan) €6B 
——S, 12—See Prevention of Corruption 
Act (1947), S. 5-A (Sep) 18&6B 
——Ss, 55 and 91—' Sections do not apply 
to proceedings under Chap. 8 
(Dec) 24€6K 
——~S,61— See Constitution of India, 
Art. 32 (April 818, A, B. G D 
——S, 91—See ibid, S. 55 (Dec) 24€6K 
——S.91— Power to take bond for ap- 
pearance—Provision applies to a person 
who is present in Court and is free be. 
cause it speaks of his being bound over, 
to appear on another day before the Ccurt 
(Dec) 2481B 
——S, 106 — See ibid, S. 107 
(Dec) 24&6G 
——Chap, VIII (S. 106 to 5. 182A)— Power 
of detention conferred by chapter is diffe- 
rent from detention by executive action 
under Art. 22 of the Constitution 
. (Dec) 24861 
-—Chap. VIII (S. 106 to S. 182A, — 
Provisions are not contrary to Art 19 
and are therefore constitutionally valid - 
(Dec) 2486] 
-— Chap. 8 (Ss. 106 to 132A) — Person 
proceeded against cannot be releasec on 
ai : (Dec) 2436L 
———Ss, 107 and 106 — Object of the sec 
tions (Dec) 2486G 
——S, 117 — Magistrate cannot adjourn 
case and in the interval send the person to 
jail if he fails to furnish a bond (Per 
Majority, Bhargava J. Contra) 
, (Dec) 2436H 
=S, 117 (3)—See Ibid, 5. 344 
(Dec) 2481C 
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Criminal P, ©. (contd.) 
S. 117 (8) — Interim security — A 
magistrate can ask for an interim bond: 
for good conduct only after he has started 
inquiring into the truth of the informa- 
tion (Dec) 2481A 
S. 144—Scope of the section 
(Dec) 2486E. 
——S. 144 — Constitutional validity — 
Does not offend Art. 19, Constitution of 
India (Dec) 2486F 
S. 144 (8) second part—See Constitu- 
tion of India, Art. 19 (1) (Sep) 16674 
——S. 144 (6) —See Constitution of India, 
Art. 166 (Sep) 1667B. 
——S,. 154 — First information report — 
Object of — Importance of F, I. R. made 
promptly ` (Sep) 1891D 
——Ss. 156 and 337 — Prevention of Cor- 
ruption Act (1947), Ss. 5 and 5A — Pre- 
liminary enquiry — Granting of amnesty- 
by enquiring Officer to persons to be- 
examined as prosecution witnesses 
(Mar) 520B. 
——Ss. 160 to 164 — See Frevention of 
Corruption Act (1947), S.5 (Mar) 520A 
S. 161 — Unjustified and unexplained: 
long delay by investigating officer in 
recording statement of material eye wit-. 
ness (Apr) 804 
—S,. 190 — Duty of magistrate taking, 
cognisance of case — Magistrate must 
examine facts of complaint and deter- 
mine whether his power is barred under- 
S. 195 (1) (Sep) 1708A 
— 8S, 190 — Court’s jurisdiction to take- 
cognisance of complaint filed by public. 
prosecutor on sanction under S. 197 
against a Magistrate for offences under 
Ss. 167, 465, 466 and 471, Penal Code 
(Sep) 1708C-. 
——S, 195—See ibid, S. 190 (Sep) 1708C 
——S, 195 — Effect of non-compliance 
(Sep) 1708B8- 
——S. 195 (1) (b) and (c)—Offences speci- 
fied must have been committed by party 
to the proceeding in the character as suck 
party (Oct) 1985 
—S. 196.A — Prosecution for criminal 
conspiracy — Consent as required by the 
Section when to be taken by Court 
(Nov) 2378 
—S. 202 — Prima facie case made out 
— Magistrate must commit accused for 


trial (July) 1389- 
—S. 203 — See ibid, S. 202 

(July) 1889A 
— 5. 207A — See Constitution of India, 
Art, 136 (July) 1371 
——S, 233— Joint trial of several accused 
oa several items of embezzlement — Ap- 
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Criminal P. C, (contd.) 
peal — Failure of justice, not established 
+ — Plea of misjoinder of charges at appel- 
late stage (Aug) 1548A 
—S, 236 — Prejudice to accused by 
framing alternative charge must be pro- 
ved (May) 983 
——S, 248—High Court directing Magis- 
trate to try accused for offence triable as 
summons case— Jurisdiction to permit 
withdrawal of complaint (Oct) 19254 
— §. 251A — See Criminal Law Amend- 
ment (Amending) Act (22 of 1966), S. 5 (1) 
A (June) 1120E 
— Prosecution not bound to 
i produce all witnesses (Oct) 2156C 
--—S§s, 252, 253 — See: Criminal Law 
Amendment (Amending) Act (22 of 1966), 
3.5 g) (a) `~ (June) 1120E 
— §, 258 (2) — See ibid, S. 248 
(Oct) 1925 
==- §, 253 (2) — - Prima facie case made 
out against accused — Discharge under 
S. 253 (2) (May) 834 
——S, 286 i 
See also (1) Ibid, S. 251A (Oct) 2156C 
(2) Evidence Act (1872), S., 154 
(Aug) 1586B 
—~—~- §, 286 — Witness whose evidence is 
essential to the unfolding of narrative 
must be called (Aug) 1586A 


—S, 286 — Duty of prosecution — 
Murder case — Accused found to have 
‘injuries including those from a firearm — 
Accused putting forward certain version 
about the incident—Duty of prosecution 
to have taken carbine into custody and 
-obtained opinion of expert (Sep) 1891C 
S. 288—Evidence given in committal 
‘Court by a witness who resiled from it in 
‘trial Court, use of (June) 1116 
S. 288 — Statements made before 
committing Court by prosecution wit- 
‘nesses, who were not prepared to stand 
“py their statements—Use of (Aug) 1450B 
~S, 290 — It is of prime importance 
-for accused to know as to what the exact 
prosecution case is — New prosecution 
, «case cannot be: made to imperil defence 

- (Aug) 1444B 
——-S, 837—See ibid, S. 156 (Mar) 520B 
—S. 842 — Statement of accused, under 
— Court cannot split statement into vari- 
-ous parts and accept a portion and reject 
the rest (May) 866A 
——S. 342 — Errors or omissions in com- 
plying with the section are curable irre. 

















-@ularities (Sep) 1787 

—S. 344 - 
See also (1) Constitution of India, 
Art. 14 (Jan) 186E 
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Criminal P. CG, (contd.) 
(2) Constitution of India, 
Art, 32 (Jan) 186F 
—— S. 344 — Underirial prisoner—Order 
of remand by Magistrate — Rule nisi by 
Supreme Court — Extension of remand 
by Magistrate — Presence of prisoner 
before Magistrate not necessary 
(Jan) 178 
——S. 344 — Crder of remand— Presence 
of accused in Court (Jan) 186A 
—S, 344 — Applicability to a case at 
stage of investigation and collection of 
evidence (Jan) 186C 
——S, 344 _ The provision of S. 344 is 
not a substitute for S. 117 (8) of the Code 
(Dec) 2481C 
lg 844 (1-A) — See Constitution of 
India, Art. 14 (Jan) 186B 
——S. 844 (1-A) Expl. — Merely serves to 
explain scope of “reasonable cause” 


(Jan) 186D 

——S. 367 
See also (1) Evidence—Appreciation of 
(Jan) 69 

(2) Evidence — Credibility 

(May) 991 
——S, 867 — Defence of accused — Legiti- 
mate use (Apr) 722B 


——S, 367 — Lecisions of -Civil Courts 
are binding on criminal courts—Converse 
not true (July) 1244 
—S. 867 (5) (After amendment by Act 
26 of 1955)—discretion of Court in decid. 
ing whether to impose sentence of death 
or of imprisonment for life has became 
wider after the Amendment (Oct) 2156E 
— Ss. 417, 423—Appeal against acquittal 
— High Court inclined to take different 
view of evidence (Jan) 66A 
——S. 417 — Reversing order of acquittal 
on review of svidence — High Court 
should not act on conjectures or infer- 
ences not arising on evidence 

(Nov) 2256C 
——S. 417 (8) and (4) — Appeal under 
S. 417 (8) against acquittal on a complaint 
by Assistant Registrar of Companies for 
non-compliance with provisions of Com- 
panies Act—Leave under S. 417 (4) 

(June) 1115A 
——S. 421 — Appeal against conviction 
involving substantial point which is 
prima facie arguable — Dismissal by 
High Court of appeal summarily 


(Tan) 64 
—S, 4238—See ibid, S. 417 (Jan) 66A 


—S. 423 — Appeal against acquittal — 
Examination of evidence : (Mar) 480A 
—S, 423 — Appeal from acquittal — 
Duty of Court (July) 1315 
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Criminal P. C. (contd.) 

——S. 4283—Requirement as to “perusal df 
the record” is condition precedent for 
proper disposal of appeal (Aug) 1696 
——-5, 4283—Appeal against conviction— 
Case against accused, given benefit of 
doubt by appellate Court, and that against 
accused whose conviction has been up- 
held, not identical — Convicted accusad 
not entitled to acquittal merely on grouad 
that conviction was based on testimoay 
of witnesses not considered sufficiently 
trustworthy to sustain guilt of other 
accused (Oct) 2156B 
——S. 423 (1) (a) — Order of acquittal 
preceded by order of sentence by Trial 
Court — Sentence within competence of 
trial Court alone can be, passed by Hizh 
Court (May) 840A 
——S, 423 (1) (a) — Acquitial preceded sy 
order of sentence of Court of first instance 
~Show cause notice imposing penal-y, 
within competence of trial Court, rot 
necessary (May) 848B 
~———-9, 423 (1) (a) — Power to set aside 
acquittal in appeal without giving due 
weight to reasons given by trial Court in 
rejecting prosecution evidence (May) 953 
——S, 429 — Reference to third Judge — 
New plea (Sep) 1836A 
——S, 431 — Appeal against acquittal — 
Death of appellant — Appsal does rot 
abate - (Jan) 68C 
-—--S, 439 —High Court's power to take 
further evidence (Aug) 1639B 


——S. 439 —High Court whether can sio 
motu interfere (Oct) 1925B 
5. 465 — Accused whether insane— 
Power of Court to hold enquiry into the 
matter (Aug) 1638 
~——S. 476 ~See also ibid, S. 190 (Sep) 1708 
-——S. 476 — Sanctioning of prosecution 
for perjury — Satisfaction of Court 
(July) 1£67 
——S.-479-A — Person filing sworn af- 
davit is not a witness (July) 1€67 
——S, 479.A — Procedure in cases of 
perjury—Opportunity to witness to show 
cause against complaint—Necessity 
(Sep) 1789 
——S, 492 —Government notification ap- 
pointing Public Prosecutor for High Coart 
in respect of ‘cases’ arising in the State— 
Powers of Public Prosecutor (Oct) 1977B 
~——5S. 503 —See ibid, S. 561A > 
(Aug) 1639A 
S, 508A — See ibid, S. 551A . 
(Aug) 1899A ° 
-——S, 514 -— Construction of Bonds = 3 
(Sep) 1722B 
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Criminal P. ©. (contd.) 
S. 587 


See (1) ibid, S. 236 (May) 983 
(2) Ibid, S. $42 (Sep) 1797 
(8) Prevention of Corruption Act 
(1947), S. 5A (Mar) 508A 
——S, 587 —Wide language of complaint 
and charge—Prejudice to accused 
(Apr) 781B 
——S. 537 — Illegal investigation by 
police prior to taking cognizance of 
offence does not vitiate either the trial or 
conviction in absence of miscarriage of 
justice . (Apr) 811B 
-——S. 587 — Police Officer committing 
irregularity in recording statement of 
witness (July) 1282C 


——S, 540—See ibid, S, 489 (Aug) 1680B 


——S, 549 — Rules under — Criminal 
Courts and Court-Martial (Adjustment of 
Jurisdiction) Rules (1952), Rr. 3, 4 — Pro- 
secution of military personnel before 
ordinary Criminal Court — Charge and 
investigation by Police known to com- 
petent Military Authority — Surrender of 
accused to civil authorities — No need 
for Magistrate to comply with Rule 4 
(Mar) 500 
——S. 561A — Directing presecution io 
give facilities for employment of lawyer 
for examining witnesses abread on com- 
mission—Court not to single out any ac. 
cused for disallowing them (Aug) 1630A 


Custom — Custom (Kerala) — Kanikkara 
tribe is not governed by any uniform 
customary law in matters of inheritance, 
(July) 1398B 
——Family custom (Kerala)—Party must 
prove custom pleaded by him 
(Tuly) 1398A 


Customs Hot (52 of 1962), S. 198 (4) — In- 
quiry made by Customs Oficer under 
S. 108 is deemed to be a judicial proceed- 
ing within meaning of Sections 193 and 
228 of Penal Code (Jun) 1087B 


—S, 111 (d) — Imports and Exports 
(Control) Act (1947), S. 3 — Imports Con. 
trol Order 1955 Part iV Sch. 1 [tem 1 — 
Expression “any prohibition” in S, 111(d) 
— It means every prohibition 
. (Feb) 298B 
——S. 129 — Appellate Authority can 
dismiss appeal if sub-section (1) or order 
passed under the Proviso is not complied 
with by appellant. (Nov) 2280 


——S, 181—Departmental authcrities im. 
posing fine on licensee without proper 
investigation — Duty of Central Govern. 
ment in revision (Apr) 704B 
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DEBT LAWS 


—C. P. and Berar Money Lenders Act (48 
of 1934), S. 3 (b) — See Constitution of 
India, Art. 133. (Oct) 1971C 
——S, 7 (c) — See Constitution of India, 
Art. 133 


—Displaced Persons (Debts Adjustment) 
Act (70 of 1954), S. 13 — Application con- 
taining joint claim both against displaced 
person and non. displaced person— Should 
be allowed to be continued by deleting 
name of displaced person (Oct) 2079 
——S. 22 (d) and (g) — Principal debtor 
a displaced person—Surety notsuch a per- 
son — Application by former for adjust- 
ment of amount in decree passed against 
both of them— Order that liability of prin- 
cipal debtor will be recoverable from out 
of compensation received by such person 
— Interpretation (Oct) 1956A 
——5S. 22 (g) — Apportionment of joint 
debts — Liability of principal debtor not 
determined — Claim against surety will 
be premature (Oct) 1956B 


— Hyderabad Jagirdars Debt Settlement 
Act (42 of 1952), S. 25 (1) — Transfer of 
pending suits, appeals and execution pro- 
ceedings to Board — Requisites 

an p 
—Usurious Loans Act {10 of 1918), S 
Mortgage — Interest payable fixed at Sa 
p. c. p. a— Penalty clause providing that 
if mortgagor failed to pay interest re- 
gularly, he would be liable to pay interest 
at 12 p. c. p. a. — Default — Effect 

(May) 884B 
—U, P. Encumbered Estates Act (25 of 
4934), S. 18—See ibid, S. 24 ` (Sep) 1678A 
———§. 19 (2) (b) — Scope — Interest or 
rights of debtor need not be mentioned in 
the decree (Sep) 1678B 
——-§, 238A—See ibid, S. 23B (Aug) 1429 
———§, 28-B— Liquidation of secured debt 
recoverable from compensation and re- 
habilitation grant — Powers of Board of 
Revenue (Aug) 1429 
——5, 24 — See Tenancy Laws — U, P. 
Zamindari Abolition and Land Reforms 
Act, 1950 (1 of 1951), S. 6 (a) (Sep) 1678C 
———-Ss, 24, 18 — ‘Debtors property other 
than proprietary rights in land’—Bhumi- 
dhari rights are not proprietary rights 

(Sep) 1678A 
—Q, P. Zamindars’ Dabt Reduction Act (15 
of 4953), S. 4 (as amended by Act 20 of 
1962) — Requirements for claiming relief 
— Requirement that mortgaged property 
must be one “charged under the decree” 
for obtaining relief against a decree dis- 
pensed with _ (Aug) 1474A 


(Oct) 1971C. 


Debt Laws—U. P, Zamindar’s Debt Reduc- 
tion Act (contd.) 

——S. 4 (as amended by Act 20 of 1962)— 

Review—Order rejecting relief under the 

Act on ground that conditions of S., 4 are 

not satisfied- (Aug) 1474B 


—— eme 


Déed — Construction — Wazib-ul-arz for 
Zamindari in Chenda District did-not 
make Zamindar mere life-tenant 

(Apr) 681C 
— Construction — Normal and natural | 
meaning of words employed to be given 
effect to (June) 1041A 


Defence of India Act (85 of 1939), S. 19 — 
See Limitation Act (1908), Art, 144 
(Dec) 2556 


Defence of India Rules (1939), R. 75A—See 
Limitation Act (1908), Art. 144 ; 
(Dee) 2556 . 


Defence of India Rules (4962), Part XII A 
(Gold Control Rules), (as inserted in 1963), 
Rule 1261 — See also Gold Control Act 
(1968), S. 116 (2) (June) 1193 
—Rule 126] (4}-=See ibid, R. 126Q 
(April) 781A 
—Rules 126-Q, 126.X and 126-J (4) — 
Notification, D/- 10-1-1963 under R' 126. X 
read with Rule 126-J (4) as modified on 
5-11-1963 by another notification - Con- 
struction of — Prosecution for offence 


- punishable under Part XII-A — Who can 


institute. (Apr) 781A 
——R. 126X—See ibid, R. 1260 
(Apr) 781A 


Delhi Factories Rules, 1950, R.7— See 
under Factories Act (1948), S. 112 
(Feb) 344A 

Delhi Liquor License Rules, Rule 5.84, 
Cl, 21 — Auction sale of liquor shop — 
Final bid subject to confirmation of ' 
Chief Commissioner — Resale ordered 
without bid having been confirmed b 
Chief Commissioner (Nov) 2295 
D.R.T. A. (Conditions of Appointment 

and Service) Regulations (4952) 

See under Civil Services. 
Displaced Persons (Claims) Supplementary 
Act (42 of 1954}, S. 5 — Suo motu powers 
of revision cannot be exercised (Apr) 748 


Displaced Persons (Compensation and 
Rehabilitation) Act (44 of 1934), Ss. 19, 
24, 22 —-Cancellation of allotment based 
on oral verification—Relevant revenue 
records justifying ‘such course — Powers 


of authorities (Apr) 771B 
—S, 22—See ibid, S. 19 (Apr) 771B 
(Apr) 771B 


—S5, 24—See ibid, S, 19 
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Displaced Persons (Debts Adjustment) Act 
(10 of 195 ) 
See under Debt laws, 


Easements Act (5 of 1882), S. 12 — Pres- 
criptive acquisition of right—Proof Per- 
son must be exercising right on property 
treating it as some one else’s property 


(Sep) 1878C 
—-§. 15 —See ibid, S. 12 (Sep) 187&C 


——S,52 — See Tenancy Laws — W. B. 
Estates Acquisition Act (1 of 1954) S 6 
(2) Proviso (Oct) 2037 


Eastern Bengal and Assam Excise Rules— 
R. 300—See Constitution of India, Art. 226 
(June) 1190A 
Rule 800 — Bottles of adulterated 
liquor with their original seals untam- 
pered but loose discovered on rack in 
. the shop of accused- Presumption 
(June) 1190B 


East India Jute and Hessian Exchange Lad. 
Bye.laws - Bye law 1 (b)— See Forward 
Contracts (Regulation) Act (1952), S 15 
(Jan) 166 
— By-law 15 — See Forward Contracts 
(Regulation) Act (1952), S. 15 (Jan) 166 
- Bye-law 17 —See Forward Contracts 
(Regulation) Act (1952), S. 15 (Jan) 166 


East Punjab Urban Rent Restriction Lot 
(3 of 1949) : 
See under Houses and Rents. 


EDUCATION 


—Guru Nanak University Amritsar Act (24 
of 1969), S.4 (2) — See Constitution of 
India, Art. 29 (Sep) 1: 87E 
— S. 4 (2) and (8) — See Constitution of 
India, Art. 14 (Sep) 1787G 
——S. 4 (8) — See Constitution of India, 
Art, 29 (Sep) 1787F 
—S. 5 — See Constitution of India, 
Art. 19 (1) (c) (Sep) 1787H 
—S 19 (1) — See Constitution of India, 
Art. 80 (1) (Sep) 17871 


— Madras Elementary Edusation Act (8 of 
1920), S. 56 (1) and (2) (hb) — Provisicns 
for recognition or aid to private schools 
as contained in Chap. II and Chap. IV of 
Act having been repealed by Madras Act 
2 of 1939, Part IL Rules as reframed in 
1939 in that regard are not one to carry 
out the purpose of Act (Sep) 1£20 


—Mysore Elementary Education Act (6 of 
1941 , S. 9 — See Mysore Excise Act (5 of 
1901); S. 18 (Jan) 152 
—Sch. (as amended in 1985) — See 
Mysore Excise Act (5 of 1801), S, 18 
(Jan) 152 


Edusation (contd.) 
— Mysora Medical Colleges (Selection for 
Admission) Rules (1970) — Validity — 
Rules providing for requirements over 
and above minimum qualifications laid 
down by Universities (Sep) 1762A 
— R. 3— Residence as contemplated by 
the provision must prima facie have an 
element of continuity or regularity in 
residence (sep) 1762E 
—R. 4 — Constitutionality — Setting 
apart 60 seats at the disposal of Govern- 
ment — No objection can taken on 
ground that it is excessive (Sep) 1762C 
— R 4 (hb) — Constitutionality — Pro- 
vision making reservation for children of 
political sufferers not unconstitutional 
(Sep) 1762F 
— R. 5— Reservation of £8% of seats 
for scheduled castes, scheduled tribes and 
for socially and educationally backward 
cl sses, held not violative of Art. 15 (4) of 
Constitution (Sep) 1762D 
-R. 9 (1) — University-wise distribu- 
tion of seats in Government Colleges not 
violative of Art. 14 of Constitution 
(Sep) 1762B 
—Mysore Rules for Selection of Candidates 
for Admission to Pre.Professional/B.Sc. 
Part I course, R. 3 — See Constitution of 
India; Art, 14 (Aug) 1489 


—Hysora University of Agricultural Soi- 
ances Act (22 of 1963). S. 7 (5) — Validity 
— Section is unconstitutional (Jan) 191 
— Mysore University Staff (Appoinument) 
Supplementary Rules (4967), R. 5— Length 
of teaching experience — Not the only 
determining factor (Nov) 2264A 
——R. 5— Substantial compliance — 
Failure to record expressly reasons for 
disregarding greater length of service — 
Effect (Nov) 2264B 


—Poona University Act (20 of 1948), S. 11 
—Election to the Office of Vice-Chancel. 
lor by members of Court — Principals of 
Colleges in respect of which recommen- 
dation of University for affiliations is 
accepted by Government can voie in the 
election (Sep) 1783B 
——S.56 — Election to the office of Vice. 
Chancellor — Out of three candidates one 
excluded at first count on second count 
b: th continuing candidates having equal 
number of votes‘— Exclusion of one of 
them who had lower number of votes 
than the other continuing candidate in 
the first count is not illegal (Sep) 1783A 
— Punjab University Act (85 of 1961), S. 4 
(2) — Medium of instruction — Section 4 
(2) is not violative of Sch, VII of List I, 
Entry 66 of Constitution (Sep) 1781E 


36 
Education—Punjab University Act (contd), 
——S.5 — See ibid, S. 4 (2) (Sep) 1731E 
—W. B. Board of Secondary Education 
Act (5 of 1963), S. 16 — Employee of 
Secondary Education Board under W. B. 
Secondary Education Act (87 of 1950) 
who was appointed as Secretary of Board 
by the Administrator appointed by State 
Government under W, B. Secondary Edu- 
cation (Temporary Provision) Act 22 of 
1954 could be validly’ discharged from 
- services (June) 1088A 
S. 46 (2) (c) — See Constitution of 
India, Art, 226 (June) 1088B 





— W. B. Board of Secondary Education - 


(Appointment of Secretary) Rules (1968). 
R. 8 — See Education — W. B. Board of 
Secondary Education Act (5 of 1963), S. 16 

(June) 1088A 


a a 


Employees Provident Funds and Family 
Pension Funds Act (19 of 1952), S. 1 (8) 
(a) and (b)—Employ ment of a person for 
any purpose whatsoever and for however 
short a duration or for a period of one 
year is not the employment contemplated 
by S. 1 (3) (a) and (b) (Aug) 1519 
-—S. 1 (8) (a)—See ibid, S. 2A 
. (Dee) 2577A 
—— 5s. 2-A, 1 (8) (a)—The Act applies to 
composite establishment (Dec} 2577A 
-—5. 14—Prosecution under, for contra- 
vention of Employees’ Provident Funds 
Scheme on basis that establishment was 
old one and not one setup in 1961 when 
Act became applicable to it—Burden. of 
proof (jan) 82B 
——S,. 16 (1) (b)—Act not to apply to 
certain infant establishments ~Establish- 
ment first set up in year 1946 — Merely 
because Act becomes applicable to estab- 
lishment from April 1961 it does not be. 
come a new establishment (Jan) 82A 
—S, 16 (1) (b)—Existing establishment 
—When can be said to become new 
establishment for claiming exemption 
under S. 16 (1) (b)—Proof (Jan) 82C 
—S. 19-A—“If any difficulty arises” — 
Meaning of - (Dec) 2577C 
——S, 19-A (ii)—Direction by Central 
Government—What constitutes 
(Dec) 2577B 


Essential Commodities Act (40 of 1955), 
S. 1—See Interpretation of Statutes 

(Apr) 815 
——5, 3—See Interpretation of Statutes 


(Apr) 815 

——S. 3 (2) (d) — 
(1) Constitution of Sia, Art. 19 a (g) 
(Mar) 474A 
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Essential Commodities Act (contd.) 
(2) Constitution of India, Art. 245 . 

(Mar) 474B 
——S.10—Iron and Steel Control Order 
(1956), CI. (5)—Sale of pig iron in contra- 
vention of clause by godown clerk of 
company in conspiracy with representa- 
tive of another Firm— Manager and direc- 
tor held could not be convicted by ap- 
plying’S. 10 as liability of persons in 
charge can arise under that section only 
when contravention is by compary itself 
(Max) 447 
Estate Duty Act (3% of 1983), Ss. 5 and 7— 
Sthanam property—Death of sthanamdar 
~—Extent of property passing — Liability 
to estate duty (Nov) 2392A 
——S, 7—See ibid, S. 5 (Nov) 2892A 
Evacuee Interest (Separation) Act (64 of . 
4951), S. 10 and R. 11B of the Rules made 
under the Act—-Mortgagee becoming eva- 
cuee and his interest vesting in Custo- 
dian— Leases and allotments by Custodian 
—Payment of mortgage debt by mortgagor 
Competent Officer can accept payment 
but can give only symbolical possession 
to mortgagor (Jan) 181 
——R.11B — See Evacuee Interest Sepa- 
ration Act (1951), S. 10 (Jan) 131 


Evidence—Appreciation of — See Repre- 
sentation of Peoples Act (1951), S. 116A 
(Feb) 257 
——Appreciation of Investigating officer 
conducting search—No general rule that 
his evidence cannot be relied upon unless 
corroborated (Jan) 28A 
——Appreciation of — Circumstantial 
evidence—Accused when can be convict- 
ed.solely on circumstantial evidence 
(Jan) 69 
-——— Appreciation of—Murder case— Wit- 
ness brother of deceased — Fact of his 
relationship would add to value of his 
evidence ; (Feb) 296 
—— Appreciation of — Trap witness — 
Reliability of evidence (Feb) 356A 
——- Appreciation of — Interested witness 
— Prosecution for offence of offering bribe 
—Sub- Inspector of police himself parti- 
cipant in offence in having accepted offer 
though for working out case ‘against ac- 
cused—He is an interested witness 
' (Feb) 356B 
-—— Appreciation of — Police witness — 


— Credibility of evidence (Feb) 856C 
-—Appreciation of — Interested wit- ` 
nesses (Mar) 460C 


——Appreciation of — Failure of pro- 
secution to preduce informer as witness 
— Effect (Apr) 708B 
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Evidence (contd.) 
——Appreciation of — Murder trial — 
Evidence of young boy — Corroboratioa 
(June) 1034 
-—Appreciation of — Criminal trial — 
Large number of accused persons involv- 
ed — Witness also injured — His tes-i- 
money cannot be rejected on ground of 
contradictions (Aug) 1450A 
~——Appreciation of — Murder trial — 
Evidence of sole witness disbelieved on 
ground of his abnormal conduct after tre 
occurrence - (Aug) 1554 
——Appreciation of — Murder case — 
Occurrence in midnight at door of cottaze 
of deceased— Sufficient light from lantern 
~-Three out of five eye witnesses clcse 
relative of deceased — Remaining two 
resiling — Their evidence corroborating 
that of three eye witnesses except as to 


identity of assailant — Evidence of three - 


eye-witnesses even though close relations 
of deceased held to be acceptable 

(Aug) 1656B 
--—Appreciation of — Circumstant-al 
evidence — Absence of blood marks at 
scene of offence — Deceased stabbed >n 
spot receiving wound in heart — Fect 
that deceased might have bleeded inter- 
nally is sufficient explanation for this 
circumstance (Aug) 1658C 
-~-—Appreciation of — Murder trial — 
Minor variances in evidence cannot dis- 
lodge prosecution story proved beyoad 
reasonable doubt (Sep) 1734 
——Appreciation of — Suspicion canr ot 
take the place of proof (Sep) 1893A 
~——Appreciation of — Evidence of wit- 
ness cannot be totally disregarded merely 
because he is interested (Oct) 1946D 
~——Appreciation of — Circumstant_al 
evidence — Chain of evidence must be 
such as not to leave any reasonable 
ground. for conclusion consistent. w:th 
innocence of thé accused ` (Oct) 2015C. 
—— Appreciation of — Murder trial — 
Accused proved to have committed 
murder by firing gun shots—Inconsistency 
between opinion of expert and’ prosecu- 
tion story relating to distance from which 
gun shots were fired carries no weight 

(Oct) 2119 

——Appreciation of — Criminal trial — 
Act of absconding—Evidentiary value 

(Oct) 2156D 
~——Appreciation of — Simply because 
prosecution did not explain injuries on 
person of accused, Court cannot discerd 
entire prosecution evidence 

(Nov) 2233A 


-Appreciation of (Dec) 2433C 


Evidence Act (contd.) 
——Appreciation of — Duty of Court 
(Dec) 2505B 
——Appreciation of—Industrial Tribunal 
whether bound to accept a figure in 
regard to certain expense found in audit- 
ed balance sheet of a company 
l (Dec) 2521B 
——- Credibility — Court unable to rely 
fully on evidence of prosecution witnesses 
with regard to some accused persons — 
—It can still accept evidence of these 
witnesses with regard to otker accused 
persons (May) 991 
Evidence Act (1 of 1872), S. 1 — Criminal 
Case— Importation of principle of English 
Common Law relating to evidence 
(maxim ‘Nemo tenetur seipsum accusare’ 
in re Act)—Not permissible (Jan) 44E 
—S.3 
See (1) Evidence — Appreciation of 
(Oct) 1949D 
(2) Evidence — Credibility 
(May) 991 
——S. 3 — Evidence — Slips containing 
entries seized in search of premises ~ 
Can be looked into as evidence if entries 
therein are carried out into account books 
seized along with them (Jan) 28B 
——S. 3 — Document — Admissibility—~ 
Document procured by illegal means — 
No bar to its admissibility (July) 1295F 
——S. 5 — Witness proving contents of - 
letter written to him by one S — Correct- 
ness of contents of the letter can only be 
proved by examining S as witness 
(Oct) 1949B 
——S. 8 — See also Penal Code (1860), 
S. 300 . (June) 1051C 
——S. 8 — Murder case — Court satisfied 
about accused being assailant of victim’ 
— Court need not consider question of 
motive (Aug) 1656A 
S. 8 — Accused absconding im- 
mediately after occurrence — Conduct is 
not conclusive of his guilt (Sep) 1871C 
——S,. 9 — Absence of test identification 
not fatal in all cases (Feb) 363 
——S, 9—Absence of request from accus- 
ed — State whether bound to hold identi- 
fication parade (Apr) 708A 
——S. 9—Identification:tests do ‘not con- 
stitute substantive evidence (June) 1051 
——5.9 — Identification parade—Delay 
in conducting— Effect (June) 1058B 
——S. 18 — See Custom—Family custom 
(Kerala) (July) 1398A 
—S. 17 — Admissions must be clear in 
their meaning (Aug) 1542 
—— S. 17 — Person executing document 
admitting title of his brother to certain 
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Evidence Act (contd.) 

property and alienation by him to: third 
person (Dec) 2548B 
——S,. 24 -Confession caused by induce 

ment, threat etc, — Statement under Sec- 
tion 171-A, Sea Customs Act, did not 
stand at par with a confession (Jan) 44I 


~—§, 24 — Section 24 is nota bar to 
admissibility in evidence of statement 
made by a person to Customs Officer on 
summons issued under Section J08 of 
Customs Act (June) 1087A 


———_S, 24 — Every threat. inducement or 
promise even though emanating from 
person in authority is not hit by Sec- 
tion 24 $ (June) 1087C 
——S. 24 — Extra Judicial confession 
made to person not in authority — Ad- 
missibility (Sep) 1871A 
——S, 27—Seealso Penal Code (1860),S 300 
(Oct) 2016B 
——S. 27— Fact already discovered from 
other sources cannot be discovered afresh 
even if relevant information is extracted 
from accused (Sep) :871B 
——S. 84 — Book of account when held 
to be proved (Dec) 2551B 
——S, 85 — Order of Revenue Officer in 
mutation proceeding based on untrue 
piece of evidence has no evidentiary 
value in civil suit (Apr) 681E 
——S, 45 —See Evidence— Appreciation of 
: f (Oct) 2119 
— S, 61 


See also (1) Civil P. C. (1908), ©. 18, 
R. 4 (Sep) 1865 
(2) Mysore (Personal and Mis- 
cellaneous) Inam Aboli- 

tion Act (1 of 1955), S., 22 
(July) 1863 
— S. 68—See ibid, S. 146 (June) 11624 
——S. 65 (e) See Income.tax Act (1922), 
S. 54 (1) (Mar) 671 
——S, 67—-Party seeking to prove execu- 
tiou of document — Proof of knowledge 


of contents (Dec) 2548A 
——S. 74 — See Income Tax Act (1922), 
S. 54 (1) (Mar) 671 


- Ss. 85, 114 — Registration Act (1908). 
S. 33 — Power of attorney for execution 
and presentation of document for regis. 
tration — Endorsement of Notary Public 
that it had been subscribed and sworn 
before him—Presumption (Apr) 761A 

S. 85—Registration Act (1908), Ss 32, 
33 — Execution and presentaticn of sale 
deed for registration—Vendor in U.S. A. 
—First power of attorney notduly authen- 
ticated — Second power of attorney duly 
authenticated and noticing first being de- 
fective and same being .ratified — Second 


Evidence Act (coutd.) 

power validates transaction and regis. 
tration even though both are earlier to 
second power (Apr) 761B 
S. 90 — See Limitation Act (19698), 


S. 18 (Nov) 23842A 
S. 91 i 

See (1) Registration Act (1908), 
S. 17 (Aug) 1613 


(2} Stamp Duty — Stamp Act 

(1899), S. 85 (June) 1070B 

+—§, 91 — Terms of contract required to . 
be in writing cannot be proved otherwise 
than by offering document itself in evi- 


dence (Nov) 2289 
—S. 92 — See Registration Act (1908), 
S..17 (Aug) 1618 
——S, 101 


See also (1) Custom — Family custom 
(Kerala) (July) 1898A 
(2) Hindu Law— Alienation by 
Karta (Nov) 2228A 
(8) Representation of the Peo. 
ple Act (1951), S. 123 
(Oct) 2025E 
——S. 101 — Witness of one party depos- 
ing that letter written by one S to him has 
been received by him Burden lies on other 
side to prove its allegation that letter was 
not written by S or that it was written in 
collusion between $ and witness ` 
(Oct) 1949A 
—Ss, 101-104 
See (1) Constitution of India, arti. 
cle 14 (Oct) 2085A 
(2) Constitution of India, Arti. 
cle 16 (Sep) 1777 
(3) Post Office Act (1898), S. 6 
(Mar) 482B 
——Ss, 10?! to 104— Recitals in document 
—Correctness—Onus of proof—Surround- 
ing circumstance can be looked into— 
Discharge of onus (Dec) 2489B 
§.112 Child born during -subsis. 
tence of valid marriage — Husband and 
wife living apart in same village long 
before birth of that child — Presumption 
(Nov) 2352B 
—~§, 114 


See (1) Civil P. C (1908), S. 11 
(Dec) 2439D 
(2) Ibid. S. 85 (Apr) 761A 
(8) Prevention of Food Adulte- 
ration Act (1954) S. 10 (7) 
(July) 1277B 
S, 114—Presumption whether accus- 
ed were receivers of stolen property or 
were dacoits wken, to be drawn stated 
(Feb) 196B 
——S, 114 — Hindu family will be pre. 
sumed to be joint (May) 996A 
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Evidence Act (contd.) 

—S. 114—Burden to prove that proper- 
ties of the temple are held by reigniag 
mahant on trust for public purposes ož a 
religious or charitable character lying on 
Board of Religious Trust — No adverse 
inference for failure of mahant to,produce 
certain document whereunder propert-es 
had been gifted to the founding mahant 

(Oct) 2057A 


——S, 114—Presumption that a document . 


is antedated cannot be raised against pər- 
son producing it on-ground of failure of 
the petition-writer to produce regiszer 
required to be maintained by him—It can 
only affect value of petition-writer’s evi- 


dence (Nov) 2167B 
——S, 114 (e)—See Limitation Act (1S€3), 
S. 18 . (Nov) 28224 


——S, 114, Illus. (f) — Marine Insurarce 
—Insurance of export cargo — In uswal 
course of business of insurance company, 
marine premium debit note always pre- 
pared at the time when pclicy was issred 
and a copy thereof attached to copy of 
policy kept in the office records — Coart 
entitled to rely -on presumption afforded 
by illus. (£) of S. 114 that the practice of 
insurance company of attaching such a 
note to the policy had been followed ina 


particular case (Jan) 4A 
——S, 115 

See also (1) Constitution of India, A-ti- 

cle 309 (Oct) 19C7B 

(2) Ibid. S. 17 - (Dec) 2548B 


(3) Houses and Rents —U P. 
(Temporary) Control of 
Rent and Eviction Ac: (8 
of 1947), S. I-A 

(Nov) 2213 
(4) Specific Relief Act (1877), 
S. 22 (July) 1268B 
——S. 115 — Issue estoppel — Rule of — 
Rule applies when same issue of fact and 
law have been determined in previous 
litigation (Mar) 458. 
——S, 115 — Representation of existing 
fact and representation as to promis: to 

do something in future — Distinctior 
(June) 1021B 
——S, 115—I£ a person having full know- 
ledge ` of his rights as a possible rever- 
sioner enters into a compromise wlich 
settles his claim as well ,as the claim of 
the opponent at the relevant time, he can- 
not be permitted to go back on chat 
anean when reversion actually 
opens (June) 1041B 
S. 115—Suit for pre-emption_Plain- 
tiff when estopped from exercising ‘his 
right of pre-emption (June) 1158A 
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Evidence Act (contd.) 
. 132 — Interrogations by Customs 
Officer under S. 171-A, Sea Customs Act— 
S. 182 not attracted (Jan) 44G 
——S. 183 — See Prevention of Food 
Adulteration Act (1954), S. 10 (7) 
(July) 1277B 
——S. 145 — Use of previous statements 
made :by witness — Witness admitting 
having signed his previous statements 
— Use of statement (Sep) 1910C 
——S, 145 — Statement in Panchanama 
can be used in evidence only for contra- 
dicting witness whose statement is con- 
tained in Panchanama (Nov) 2256A 
——S. 145 — Witness confronted by his 
previous statement and given opportunity 
to explain that part of statement which is 
put to him does not constitute substantive 
evidence (Nov) 2256B 
—Ss, 146, 63, 158, 155, 157 — Tape 
recorded statement—Admissibility 
(June) 1162A 
— Ss, 146, 153 — Section 146 not to be 
read with S. 153 i in its entirety 
(June) 1162D 
——S, 153 — See also ibid, S, 146 
(June) 1162A, D 
——Ss. 153, 155 — Sections 158 and 155 
must be strictly construed (June) 1162C 
— S. 154 — Mere presentation of appli- 
cation by prosecution that certain witness 
had been won over is not conclusive of 
the allegation (Aug) 1586B 
a 155 — See (1) ibid. S. 146 
(June). 1162A 
(2) ibid, S. 158 
{ June) 1162C 
——S, 155 (3) — “Which is liable to be 
contradicted” — Does not mean merely 
“which is relevant to the issue” 


wo 1162B 
— 5S, 157 — See ibid, S. 1 
* june) 1162A 


Excass Profits Tax Act (15 of 1940), S. LOA 
—See also ibid, S. 15 (Dec) 2444B 
——S. 10-A—Pendency of valid proceed. 
ing under S. 15 for assessment or reassess- 
ment of escaped excess profits is-a condi- 
tion precedent for exercising power under 
S. 10-A to adjust liability to excess profits 
tax (Apr) 726 
——S.10A — Applicability — Tax officer 
bound to issue notice under S. 15 before 
applying S. 10A (Dec) 2444A 
——-S, 15—Profits escaping assessment— 
The decision of Appellate Assistant Com- 
missioner in assessment proceedings that 
there had been only a partial partition in 
respect of the movable property of one of 
the two partners of the assessee, is a rele. 
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Excess Profits Tax Act (contd.) 
vant information for initiating reassess- 
ment proceedings (Dec) 2444B 
Factories Act ' (63 of 1948), S. 2 (1) — 
Worker—Test for determining is same as 
under Industrial Disputes Act 

(Apr) 832 (2)A 
——5.9—Inspector appointed under Act 
—Duties of (Feb) 344B 
-——S, 112—Ruiles under— Delhi Factories 
Rules, 1950, Rule 7—Rule 7 read with R. 5 
and its Schedule Imposition of fee under, 
for renewal of licence—Levy is in nature 
of fee and not tax. (Feb) 844A 


Finance Act (42 ef waa (as amended by 
Finance Act (1960)), S. 19 O — See 
Income-tax Act (1922), S. 18 (8D) 

(Dec) 2406 
Foreign Awards (Recognition and Enforce- 
- ment) Act (45 4961), S. 3 — Per Shah 
and Grover Ii. Ramaswami J. Contra)— 
Expression “submission” means’ actual 
. submission a eied reference and 
does not mean an agreement to refer n) 1C 


Ja 
'—S. 8 — Suit in India not liable to be 
stayed when there is absence of actual 
submission of dispute to: arbitration in 
foreign country (Jan) ID 


Foreigners Act (34 of 1946), S. 2 (a) — 

Prior to its amendment by. Foreigners 
Law (Amendment) Act (11 of 1957) which 
came into force on 19-1.1957 — In deter- 
mining the status cf a person entering 
into India on 1.4.1955 the definition of a 
foreigner in S.2(a) prior to its amend. 
ment read with Art. 5 (a) of the Consti- 
tution is of relevance (July) 1882 
——_—S. 8 (2) (c)— Deportation of foreigners 
—Notification under Art. 258 by President 
entrusting Government of J. & K. func. 
tions of Central Government under’ S. 3 
(2) (c) — Government of J. & K. can 


. _ validly order deportation of foreigner 


(Feb) 337B 


-—S. 14 — See also hha Order `; 


(1948), R. 7 (2) Mar) 472 
-S, 14—Prosecuticn of Indian national 
under S. 14 on- charge of overstaying in 
India period of his Pakistani permit when 
not maintainable (July) 1882 


F¥oveigners Order (4948), R., 7 (2)—Person ` 


leaving India for Pakistan in 1947 and 
returning India on Pakistani Passport 
and overstaying ‘in India withot obtaining 
residential permit — Conviction under 
S. 14 of Foreigners Act (1946) proper 
(Mar) 472 
Foreign Exchange Regulation Act (T of 
4947), S. 12 (1) — Payment for exported 


Foreign Exchange Regulation Act (contd.) 
goods—Filing of declaration as to valu- 
ation — Under-valuation in declaration 
does not amount to contravention of res- 
trictions imposed by S. 12 (1) (Jan) 116A 
—_—Ss, 28 and 28A—See ibid, S. 27 i 
(Jan) 116B 
——S, 28C—While passing sentence Court 
can consider the facts that liability of 
accused was vicarious or that contraven- 
tion took place without his knowledge or 
due to his negligence (Nov) 2162B 
--— S, 28.C (1)—Offence of attempting to 
export Indian Currency by firm of part- 
ners— Money belonging to firm and entries 
made in account books of firm — Acting 
partner whether liable for offence 

(Jan) 28C 
— §, 28C (1) and (2)—“ Person UE 
means person who is in over all control 
of day to day business of the company or 
firm . (Nov) 2162A 
——Ss. 27, 28, 23A— Incorrect declaration 
by party ir contravention of Rules framed 
under S.27 or Forms prescribed under 
Rules—Effect (Jan) 116B 


Forest Act (46 of 1927), S. 34A (Bom)— 
See Tenancy Laws — Bombay Merged 


. Territories and Areas (Jagirs Abolition) 


Act, 1958 (39 of 1954),S.11 (Aug) 1645 


Forward Contracts (Regulation) Act (74 of 
4982), S. 11—See ibid, S. 15 (Jan) 166 
——Ss, 15.and 11 — East India Jute and 
Hessian Exchange Ltd., Bye-laws, Bye- 
laws 1(b), 15 and 17 — Bye-law 1 (b) is 
mandatory (Jan) 166 


Fruit Products Order (1955), Cl. 15 — See 
Interpretation of Statutes (Apr) 815 


Fundamental Rules 
See under Civil Services, 


General Clauses Act-(40 of 4897), 5. 6 

See also (1) Gold (Coritrol) Act (1968), 
S. 116 (2) (June) 1198 

- (2) Inteepietation of Statutes 
(Apr) 815 
—S. 8 (i)— —See Central Excises and Salt 
Act (1944), 5. 12 (Mar) 454B 

—S. 26—See Interpretation of Statutes 
(Apr) 815 
Gift tare Act (48 of 1958), S. 2, Cl. (xxiv) 
sub-el. (d) — Hindu undivided family — 
Coparcener agreeing to take lesser share 
—Effect (Dec) 2410A 
—S,. 2, Cl. (xxiv) Sub.-cl, (d) — Transfer 
of property — Transaction—Meaning of 
—As partition of H. U. F. does not effect 
any transfer it does not come within the 
scope of the sub-clause (Dec) 2410B 
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Gold Control Act (45 of 1888), Preamble— 
Gold Control Act (1960) is valid 

(June) 1170G 
——S. 2 (p), Explanation — “Gold article 
and ornament” — Distinction 

(June) 1170D 
——S, 6(1)—See Gold (Control) Act (1968), 
S. 16 (June) 1170F 
-—S, 16 — Section 16 is applicable to 
pawn broker (June) 1170F 
-——5, 16 (1)— Provision requiring Pawn 
broker to make monthly declaration under 
Form GS III does not impose unreasona- 
ble restriction on his right under Art. 19(1) 
(£) or (g) of the Constitution (June) LI7U0A 

` ——-§S, 58-—Validity— Provision is valid 

(June) 1170E 
—S. 68 — Notice prior to confiscation 
proceedings — Necessity (June) 117(B 
——S, 71—See also ibid, S$. 68 

(June) 1170B 
——S. 71—Provision for confiscation of 
gold on failure of pawn broker to submit 
monthly return imposes unreasonable re. 
striction on his right to acquire, hold and 
dispose of gold and gold ornaments, ete. 


(June) 1170C 
—S, 99— See ibid, S. 68 (June) 1170B 


—-§5. 116 (2) — Notice under R. 126 (1) 
(10) of Gold Control Rules initiating pro- 
ceedings for forfeiture of seized gold must 
be deemed to continue by virtue of S. 6 of 
Genera! Clauses Act on repeal of Gold 
Control Ordinance, 1968 (June) 1198 


Government Grants Act (45 of 1895), S. 3— 
_Absence of express provision in the grant 
of land that grantor transferred his right 
to sub-soil—Question whether that right 
is included in the grant how to be deter- 
mined ' (Aug) 1569A 


Government of India Act (4985) (26 Geo. F, 
& í, Edw. YIH, 0. 2), S. 142-A — Power 
under S. 142.A to impose tax does not get 
exhausted by its exercise once. Profession 
Tax Limitation (Amendment and Valida- 
tion) Act (1949) is saved under Art. 27€(2), 
Proviso of the Constitution (Sep) 1696A 
—— §. 240 — See Constitution of Inia, 
Art. 811 (Nov) 22428 


Government of India (Allocation of Basi- 
ness} Rules (4961)—See Constitution of 
India, Art. 311 (2) (Aug) 1547 


Government Servants Conduct Rules (4996) 
See under Civil Services. 

Gujarat Industrial Development Act (23 of 

4963), S. 1_-Act is valid (June) 1188A 


Gujarat Panchayat Act (6 of 1962) 
See under Panchayats. 


Guru Nanak University Amritsar Act (24 
of 1963) ` 
See under Education, 


HIGH COURT RULES AND ORDERS 


—High Court Rules (All.), Ch. VIII, R. 5 
— See Letters Patent (All), CI. 10 
(Nov) 2337A 


ne 


Hindi Sahitya Sammelan Act (43 of 1962), 
S. 4 — See Constitution of India, Art. 19 
(1) (c) (May) 966A 
Hinda Adoptions and Maintenance Act (18 
of 1956), S. 23 (2)— Claim for maintenance 
by wife and daughter — Quantum — De- 
termination — Test — Date from which 
claimable i (Feb) 234A 
——S. 23 (2) (d) — Amount regularly re- 
ceived by wife @ Rs. 256/- p. m. from 
her father during his lifetime — Sum so 
received not her income but only a 
bounty — Not a fact to be taken into 
consideration under S. 28 (2) (d) 
(Feb) 234B 

Hindu Law — Alienation— Alienation by 
Manager of joint Hindu family even 
without legal necessity is voidable and 
not void (Apr) 776A 
—— Alienation by Karta — Froof of legal 
necessity by alienee when not necessary 

(Nov) 2228A 
~——Conversion to Hinduism — Evidence 
of — Bona fide intention to be converted 
accompanied by conduct—Sufiicient 

(Nov) 2352A 
—-— Family arrangement — Parties to the 
compromise need not all belong to one 
family (June) 1041D 
——Family arrangement — Has to be 
considered as a whole (July) 18874 
—— Hindu undivided family — See Ten- 
ancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1950) (1 of 1951), 
S. 23 (4) (a) (Sep) 1687 
Joint family property — Alienation 
for legal necessity by limited owner — 
Suit to set it aside — Recital in sale-deed 
that full consideration is paid — Onus on 
plaintiff June) 1028A 
-——Joint family property—Alienation — 
Legal necessity — Proof — Recital in 
sale-deed of legal necessity—Evidentiary 
value (June) 1028B 
~——Joint family property — Alienation 
for legal necessity —Suit to set it asidé — 
Plea of fraudulent representation and 
exercise of undue influence over vendor— 
Denial by vendee — No issua raised and 
no evidence led in trial — Efect 

(June) 1028C 
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Hindu Law (contd.) 
——Joint family—Separation—Presump- 
tion that members of Hindu family are 
joint is stronger in case of father and his 
sons (Oct) 1962A 
—— Minority & guardianship—See Hindu 
Minority and Guardianship Act (1956), 
8.6 (Feb) 315B 
—— Religious Endowment — See Consti- 
tution of India, Art. 19(1)(f) (May! 891A 
—Religious and Charitable Endow- 
ments — Feeding of Sadhu and ziving 
hospitability to wayfarers not by itself 
indicative of temple being public temple 
(Oct) 2057B 
—Religious and Charitable Endow ments 
— Members of public freely admiited to 
temple for worship and/or for attending 
festivals celebrated by mahants — Infe- 


rence (Oct) 2057C 
——Religious and Charitable Endow- 
ments — Question whether property is 


given to head of mutt for his personal 
benefit only — Considerations 

(Oct) 2057D 
——Religious and Charitable Endow- 
ments — Installation of idol permanently 
on pedestal — Temple constructed on 
grounds separate from residential quarters 
of mahant—Inference (Oct) 2057E 
——Religious and Charitable Endow- 
ments — Properties appertaining to Asthal 
when to be considered as properties of 
public trust for religious or charitable 
purposes (Oct) 2057F 
——Religious endow ment— Offerings and 
worships—Right of Swetambari Sects of 
Jains to worship in a temple according 
to their tenets—Sect to which temple be- 
longs not conclusive — Digambaris have 
right to object (Dec) 2540B 
——Succession — Rule of primogeniture 
— Two or more equal claimants from 


common ancestor — Eldest member in 
senior most line will be preferred 
(Apr) 681B 


Hindu Marriage Act (25 of 1955), S. 17 — 
See Penal Code (1860),S.494 (June) 1153 
Hindu Minority and Guardianship Act (33 
of 1956), S. 6 — Natural guardians ~ 
Mother comes only after death of father 
—Father not taking any interest in minor 
— Mother treated as natural guardian 
(Feb! 315B 
Hindu Succession Act (30 of 1956}, S. 7 (3) 
— See Kerala Agricultural Income.tax 
Act (1950), S. 24 (Dec) 2513 
—S. 7 (8) — Sthanam property—Death 
of sthanamdar — Estate duty, liability to 
— Extent of property passing — Effect of 


Hindu Succesion Act (contd.) 

S. 7 (8) — See Estate Duty Act (1958), 
Ss.5and7 ` - (Nov) 2392A 
——S. 14 (2) — A widow who succeeds 
to properties of her deceased husband on 
the strength of will executed by the hus- 
band in her favour cannot claim any 
rights in the properties other than those 
conferred by the will (Apr) 745B 


HOUSES AND RENTS 


—Bombay Rent Restriction Act (46 of 
4939), Ss. 4-(2) (b) and 11—Lease of lands 
to construct houses and to let out or to 
use it in any manner — Not for purpose . 
of business or trade (June) 1081A 
-—~S§, 4 (2) (b) — Words “business” or 
“trade? — Interpretation — Word “‘busi- 
ness” as interpreted in income.tax law, or 
in terms of a covenant or the Companies 
Act cannot be used in interpreting the 
words in S, 4 (2) (b) (June) 1081D 
-——S, 11 — See ibid, S. 4 (2) (b) 

(June) 1081A 
—Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), S. 12 (2)— 
Demand notice not giving break-up of the 
sum claimed as due per month not invalid 

(Mar) 659A 
-—S, 12 (2) — Demand notice by land- 
lord for permitted increases as due under 
the Act is not effective only from date of 
notice ee (Mar) 659B 
——§, 28 (1) — Exclusive jurisdiction of 
Small Cause Court — Relationship of 
landlord and tenant between parties in 
respect of every matter covered by S. 28 
(1) not necessary (Aug) 1495A 
— S, 28 (1) — Registered agreement em. 
bodying deed of charge for construction 
loan executed by defendants in favour of 
plaintiff — Deed complying with all re. 
quirements of S. 18 (8) — Defendants 
failing to let out premises after comple. 
tion to the plaintiff in spite of provisions 
to that effect in deed of charge — Suit by 
plaintiff for enforcing charge for recovery 
of loan—Held, that suit related to “claims 
or questions arising out of this Act or 
any of its provisions” within S. 28 (1) 
(Aug) 1495B 
— East Punjab Urban Rent Restriction Act 
(3 of 1949), S. 2 (i) — Electric charges not 
fixed — Rent payable in advance—Elec. 
tricity charges do not form part of Rent 
(May) 987A 
5, 2 (i) — Whether a fixed amount 
paid every month as electric charges 
forms part of the Rent (Quaere) 
(May) 987B 
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Houses and Rents (contd.) 

— Madhya Pradesh Government Premises 
(Eviction) Act (46 of 1952), S. 3 — Order 
of eviction held not sustainable Govern- 
ment having failed to satisfy Court that 
premises in question was Government 
premises (Aug) 1477 
—S. 4 — See ibid, S. 3 (Aug) 1477 
-Mysore Rent Control Act (22 of 1931), 
S 21—Proceedings for eviction of temant 
and recovery of possession of premises— 
Claim for compensation for imprcve- 

ments cannot arise for consideration 
(May) 942B 
——S. 21 (1), Proviso (j) — Eviction of 
tenant — Ground of — Reasonable and 
bona fide requirement of landlord for im- 
mediate demolition and rebuilding —Proof 
(May) 942A 
—U. P (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 1. A — Berefit 
under S. 1-A in respect : f buildings con- 
structed after 1-1-1951 can be val-dly 
waived by landlord (Nov) 2218 
——S. 3 (4) -See ibid, S. 16 (Nov).2361 
—Ss. 16, 3 (4) —.Order of District 
` Magistrate sanctioning institution ef a 
suit in ejectment becoming final urder 
S. 3 (4) — Order cannot be challengec in 
collateral proceedings (Nov) 2861 


Hyderabad Abolition of Inams (Amend- 
ment) Act (40 of 1956) 
See under Tenancy Laws.’ 

Hyderabad Abolition of Inams and Cash 
Grants Act (8 of 1955) 
See under Tenancy Laws. 


Hyderabad Jagirdars Debt Settlement Act 
(42 of 1952) 
See under Debt laws. 
Import and Export Control Order, Entry 
295 - See Imports and Exports (Contro!) 
Act (1947), S. 3 - (Aug) 1558A 
Imports and Exports (Control) Act (48 of 
1231), S. 3 -See Customs Act (1962), 
S. 111 (d) _ (Feb) £93B 
—-S. 3 — Iron and Steel Controllers 
Public Notice No. 1/1-8/62, dated €12 
1962, is not retrospective (Apr) 704A 
——S, 3 — Import and Export Cortrol 
. Order, Entry 295 — Powers of Collector © 
of Custom while examining goods im. 
ported under license and covered by 
` Entry 295 (Aug) 1558A 
——-S. 5 (as amended by Act 4 of 1969)— 
Breach of conditions of licence—Effect 
- (Jan) 170 
——S. 5~ Imports (Control) Order (1955), 
Cl. 5 (4)—Import of two printing presses 
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Imports and Exports (Control) Aot 
(contd.) 


under actual user’s licence—Condition of 
licence that goods will be utilized only 
for consumption as raw materials or ac- 
cessories in licence.holder’s factory and 
no portion thereof be sold — Licensee 
negotiating for sale of oné of them dering 
the period when procedure in regard to 
its import was being carried out and 
actually selling it thereafter — Held, the 
condition of licence was applicable and 
breach thereof was fully intended and 
designed - (July) 12838 
Imports (Control) Order (1955), CL 5 (4) 

See Imports and Exports (Control) Act 
(1947), 5.5 (July) 1283B 

——Part IV Sch. I Item 1 — See Customs 
Act - 1962), S. 111 (d) (Feb) 293B 


Income-tazx Act (41 of 1922) —See Income 
Tax (Amendment), Act (1659), S. 4 
(July) 1256B 
—S. 2 (6A) and (6C) — See Income Tax 
Act (1922), S. 4 (Nov) 2875 
——S. 2 (9) —See Income Tax Act (1961), 
S. 154 : (Nov) 2204 
——S, 8—See ibid, S. 16 (3) ʻa) (ii) 
(Jan; 838A 
——S. 3 — Hindu undivided family— For 
family to become taxable entity need not 
consist of two or more male members 
(Jan) 33B 
— S, 3 — Business run by Hindu un- 
divided family — Income derived by co- 
parcener—Whether assessable as indivi. 
dual income or income of joint family— 
Test indicated _ (Aug) 1454 
——Ss, 4, 10 — Profits over sale of shares 
acquired not for dealing in them— Would 
be on capital account (Apr) 794D 
——Ss. 4, 10—Sale of investment realising 
enhanced profits — Whether and when 
profits are assessable to tax — Test laid. 
down (Apr) 794E 
——S, 4—Capital or income— Compensa- 
tion received by assessee for termination 
of one of its managing agencies, which 
resulted in destruction of a source of 
income is capital receipt (Aug) 1590B 
——S§. 4 — Question whether a receipt is 
capital or income isa mixed question of 
law and fact (Aug) 2590C 
——S. 4 — Question whether a receipt is 
revenue receipt or capital receipt has to 


‘be determined entirely by its character 


in the hands of the receiver (Nov! 2875 
-——S, 4 (1) (b) (i) —Accrual of income — 
Managing agent — Mercantile system of 
accounting — Income relinquished after 
it had become “due” but before it became 
payable (Nov! 2396 
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Income-tax Act (1823 (contd.) 

—-S. 4 (3)-—Profits—Excess amount ob- 
tained by assessee on sale of portion of 
mortgage property which was formerly 
purchased by him in money-lending 
business, are profits and gains of that 
business (Dec) 2461 
— 5S, 4 (8) (i)—See Ibid, S. 66 (2) 


(Dec) 2489A 
—-S. 10—See ibid, S. 4 | (Apr) 734D,E 


-——S.10 — Amount received by creditor 
assessee without direction from debtor 
about its appropriation, not entered by 
assessee in his account books, can. be 
treated as income by way of interest 

(Oct) 2074C 
——S, 10—Agreement for avoidance of 
double Taxation in India and Pakistan 
1947 Item 5 (g) and 9—Income from busi- 
ness or other sources (Oct) 2114 
S. 10 (2)—Expenditure for business— 
Litigation expenses—When amounts to 
business expenditure (Oct) 2129 
——S. 10 (2) (vii)—-Business loss — Sale 
of business after carrying it for a part of 
the accounting year—Loss arising out of 
sale can be set-off (Nov) 2274B 
——S, 10 (2) (xi) and (xv) — Income.tax 
paid. under statutory obligation under 
5. 18(7) cannot be allowed as business 
expenditure under S. 10 (2) (xv) 

(Nov) 2284 





——S. 10 (2) (xv)—Business expenditure—. 


The amount of sales tax paid or payable 
by the assessee is an ‘expenditure’ within 
meaning of S. 10 (2) (xv) (Oct) 2145 
——S. 10 (2) (xv)—See (Nov) 2898, 
—S. 10 (2) (xv)—Business expenditure 
— Business of cultivation of sugarcane and 
manufacture of sugar—Commissicn paid 
to managing appui =H permissible 
(Dec) 2434A 
— S, 10 (2.A) — Amount representing 
bonus payable shown in 1950-51 on debit 
side—Amount remained unpaid for some 
years—In accounting year 1957.58 part 
of amount paid to employees in full 
settlement and balance credited to profit 
end loss accounts—Credit. treated as in- 
come accruing in the vear 1957-58 and 
assessed to tax — No allowance or 
deduction in respect of bonus made in 
the assessment year 1950.51—Nothing to 
show that assessee had obtained anv 
benefit relating thereto in assessment 
year 1957-58—-Amount is not assessable 
under S. 10 (2A) . (Jan! 123 
—5S, 12-B (1)—Dissolution of partner- 
ship assets of firm valued and partner 
paid certain amount in lieu of his share of 


Income.tax Act (1922) (contd.) 
assets—Amoun* received by partner can- 
not be taxed as capital gains (Nov) 2270 
——S, 16 (1) (c Third Proviso — exemp- 
tion — Deduction in computing total 
income settlemsnt containing provision 
for retransfer of a part of its income to 
the settlor (Dec) 2516 
——Ss. 16 (3) (a) (ii) and 3 + Assessment 
in capacity as Hindu undivided family— 
Section 16 (8) (a) (ii) not applicable— In- 
come of minor children of assessee can. 
not be included in his income 

(Jan) 33A 


—S,. 17 (1)—See Income-tax Act (1961), 
S. 154 (Nov) 2204 
—— S. 18 (8D) and (8E) (as inserted by 
Act 12 of 1959) ~ Dividend on preference 
share — Deduction of tax at source — 
Failure to deduct—Hffect (Dec) 2406 
——S. 18A—See Income-tax Act (1961), 
S. 297 (2) (Jan) 95 
——S, 23A—Super-itax—An order made 
under this section directing payment of 
additional supez tax is not an order of as- 
sessment within the meaning of S, 34 (3) 
and to such an order the period of limita. 
tion prescribed thereby does not apply 
(Dec) 2471B 
— S. 28A (9), 2xplanation (b) (iii) (as it 
stood priorto amendment of 1957)— Com- 
pany in which the public are substan- 
tially interested—Essential conditions to 
be satisfied (Dec) 2471A 
—S, 24 (2) — Dividends received on 
shares forming assessee’s trading assets— 
Can be set off against loss carried forward 
from earlier yeers (Nov) 2274C 
—S, 24 (2)—V/hether separate transac- 
tions by a Company constitute “Same 
business”—Decisive test (Nov) 2293 
——S. 24 (2) (before amendment of 1955) 
—Set-off of loss against profits of several 
businesses is available only where all 
constitute one “same business” — Tests 
for (Nov) 2328 
——Ss, 24.B, 34—Reassessment of income 
of deceased in hands of his legal represen- 
tatives—Notices under S. 34 relating to 
period subsequent to death are invalid 
(Jan) 87A 


- —— Ss, 24-B and 84 — Reassessment of 


income of deceased person—Notice must 
be issued to all executors under the will 
or all legal heirs as the case may be 


(Jan) 87B 
——S, 24B (3)—See ibid, S. 34 S Second 
proviso (Jan) 147 


— S5, 26A—Registration of firms— Joint 
Hindu family—Two or more coparceners 
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Inconie.tax Act (4922) (contd,) 
entering into partnership—Firm can be 
granted registration — Partnership Act 
(1982) (Feb) 383 
——S, 26-A—Application for registration 
under S. 58, Partnership Act made before 
end of such previous year but actuelly 
registered after end of such year — Firm 
cannot be treated as registered before the 
end of previous year under R. 2 (b) 
(June) 1315 
S. 27—Multiple defaults — Assessee 
must show cause for each default 
(May) 354 
—S, 83 — Subsequent Tribunal having 
advantage of examining assessee’s tran- 
sactions during longer period and having 
more comprehensive picture of all tran- 
sactions—Can come to conclusion difer- 
ent from that arrived at earlier:(Apr) 794G 
——S, 84—See ibid, $, 24B (Jan) 874, B 
-—— 5, 84 (1)—Disclosure—Mere produc. 
tion of account books or other evideace 
from which material facts could have 
been discovered with due diligence not 
sufficient (Aug) 1635B 
——S, 34 (1) (a) — Assessee disclosing all 
primary facts in his return necessary for 
assessment—Income Tax Officer is incom- 
petent to start .reassessment proceedings 
under S., 34 (1) (a) merely because he 1ad 
dropped assessment proceeding or: a 
wrong legal inference from facts Jis- 
closed (Apr) 747 


~——5, 34 (1) (a)_Assessee disclosing þri- 
mary facts relevant to assessment—He is 
under no obligation to instruct Offcer 
about inference to be drawn from them 
(Aug) 1635A 
——S, 34 (1) (a) — Income Tax Officer re- 
garding his inference from evidence and 
material produced to be erroneous — Other 
conclusion possible — Still proceecing 
under this section will not lie 
(Aug) 1635C 
~— S. 34 (1) (a)~Income.tax Officer can 
initiate proceedings under S. 84 when at 
the time of issuing notice under S, 34 (1)(a) 
he has formed a belief on the basis of 
material before hira that there was under- 
agsessment and that the same has resulted 
from non disclosure of material facts 
j , (Oct) 20744 
——S, 34 (1) (a) — Income.tax Officer is 
not required to issue fresh notice under 
S. 34 (1) (a) where the assessment ozder 
under S, 34 is set aside by Appellate 
Assistant Commissioner only on ground 
that assessee had not been given proper 
opportunity to put forward his case 
(Oct) 2€74B 





Income-tax Act (1922) (contd.) 

——S, 34 (1) (a) —At time of irst re-open- 
ing of assessment of Hindu undivided 
family and of individual members pri- 
mary facts necessary for re. assessment of 
family were in possession oë Income.tax 
officer — He proceeded to make re-assess- 
ment of individual members by includ- 
ing amounts in question in their indivi- 
dual accounts — He could net a few days 
later merely change his opinion and issue 
another notice under S, 34 to family teek- 
ing to include amount in question in in. 
come of the family (Nov) 2331 


———S, 84 (1A) — Reasons for belief — In 
order to start proceedings for reassessment 
there must be some material or fact in the 
reasons therefor on which any belief can 
be founded of the nature contemplated 
under S. 84 (1A) (Dec) 2451B 
—S. 34 (8) — See ibid, S. 23A 

(Dec) 2471B 
——S, 34 (8) — Second Proviso and Sec- 
tion 24B (3)—Income.tax returns filed by 
one R — Assessment completed after his 
death, describing assesses as estate of R 
by heirs and legal representatives of R — 
Fresh assessments ordered in accordance 
with provisions of S. 24B —Held Ss. 84 (3) 
Second Proviso and 24B (3) applied to the 
facts (Jan) 147 
-——S, 34 (8)—Word “assessment? —Inter- 
pretation of— Means not merely computa- 
tion of income of assessee but also deter- 
mination of taz payable by him 

(Nov) 2219A 
——S. 34 (4) — S. 34 (4) as inserted by 
Amendment Act of 1959 contemplates 
notice issued ‘after coming into force cf 
1959: Act (July) 1256A 


S. 35 — Mistake apparent on record 
brought to notice of Income-tax Officer— 
He cannot refuse to exercise power under 
S. 85 (Jan) 88D 
S. 35— Rectification of mnistake—Ap- 
plication — Income-tax Officer cannot 
modify status of assessee without first giv- 
ing him notice (Jan) 33E 
—S. 41 (1)—See Wealth Tax Act (1957), 
S. 21 (1) (as it stood prior to 1964 amend- 
ment) (Dec) 2463.4 
——S, 54 (1) —Assessmeni order — Would 
be admissible in evidence if produced ‘by 
assessee or his representative. in-intezest 
(Mar) 671 
——S, 66 — Adventure in the nature of 
trade—Mixed question of law and fact 
(Apr) 794B 
——S, 66 — Neither High Court in vefer- 
ence nor Supreme Court in appeal can 
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Income-tax Act (4922) (contd,) 

re.appreciate material on record to find 
out whether facts found by Tribunal are 
correct or not (Aug) (590A 
—-§.66 — High Court cannot cisturb 
finding of fact recorded by Tribunal when 
same is not challenged before it by rais- 
ing appropriate question (Nov) 2274A 
—S. 66 (2)— Question of law Finding 
as to unreality of trust (Dec) 2439A 
——S, 66.A~ See ibid, S. 65 (Aug) 1590A 


Income-Tax Act (43 of 1964),-S.11 See 
Assam Agricultural Income-Tax Act (9 of 
1939). S. 8 (g) (Oct) 21385B 
— 5, 4] (1) —Assessee made liable under 
S. 41 (1) must be the same to whom allow- 
ance in respect of business experdiiure 
has been granted earlier (Dec) 2591 
——S, 48 — See Income.tax Act, 5s. 55 
(2) (G) and 48 (Nov) 2889 
—Ss. 55 (2) (i), 48 — Calculation of 
capital gain or loss — Market value of 
shares on 1-1-1954 (Nov) 2889 
— §,.56 — Interest on amount of asses- 
see’s Own contribution to unrecognised 
provident fund is “income from other 
sources” within S. 56 (Apr) 725A 
——S, 147 — See (Nov) 2389 . 
—-S, 151 (2) — Notice issued under 
S. 148 read with S. 151 (2) by I. T. O. on 
feeling that.certain transactions by asses- 
sees with creditors were bogus and that 
there was case for investigating truth of 
alleged transactions is invalid (Apr) 780 
S. 154 — Rectification of assessment 
— ‘Mistake apparent from the record’ — 
Whether Income Tax Officer has juris- 
diction under S. 154 to rectify assessment 
of a firm originally made under S. 17 (8) 
of the Act of 1922 (Nov) 2204 
——-Ss, 278, 297 (2) (g) — Assessmert pro- 
ceedings for the years 1960-61 and 1961- 
62 initiated under $., 18-A of Income.tax 
Act (1922) — Completion of assessment 
after 1. 4-1962—Income-tax Officer taking 
view that assessee had furnished inaccu- 
rate and untrue estimates of tax without 
satisfactory explanation — He is entitled 
to impose penalty under S. 273 (Jan) 95 
— S, 297 (2) (g) — See Ibid, S. 273 
(Jan) 95 
Income-tax (Amendment) Act (4 of 1959), 
S..4 — Scope — Only ground on which 
validity of notice issued under S. 34 (1) 
(a) before the commencement of the Act 
cannot be attacked is that at the time of 
issue of the notice the period prescribed 
under S. 34 (1) (a) prior to its amendment 
by S. 18, Finance Act (1956) had expired 
` (July) 1256B 
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Income Tax Rules (4922), R. 28 — Rule 
for splitting agricultural income from 
that chargeable to income.tax — Scope of 

(Dec) 2484B 
I. P. 8. (Regulation of Seniority) Rules 
(4954) — See under Civil Services. 


Indore Municipa? Act (4 of 1909) 
See under Municipalities, 


Industrial Disputes Act (44 of 1947), S. 2 
(i) (k) and (s) — See ibid, S. 10 (1) (d) 

: (July) 1259 
——S. 2 (j) — Industry — Activities of 
Bombay Panjrapole Bhuleshwar held to 
be industry (Dec) 2422 
——S, 2 (s)—See also Factories Act (1948), 
S. 2 (1) (Apr) 832 (2)A 
——S. 2 (s) (as amended by Act 36 of 1956) 
— Workman, who is — Workman must be 
held to be doing that work which is his 
main work (May) 922A 
——S.2(s) (as amended by Act (36 of. 
1956) — Workman — Transport Engineer 
in Burma Shell Oil Storage and Distribut- 
ing Co. of India, Ltd. — Comes within 
exception (iv) (May) 922B 
——S, 2 (s) (as amended by Act 86 of 
1956) — Workman — District Engineer 
in Burma Shell Oil Storage and Distribut. 
ing Co, of India, Ltd. — Comes within 
exception (iv) i (May) 922C 
——S, 2 (s) (as amended by Act (86 of 
1956) — Workman — Foreman (Chemi- 
cals) in Burmah Shell Oil Storage and 
Distributing Co. of India, Ltd. — Whether 
a workman (May) 922D 
——S. 2 (s) (as amended by Act 36 of 
1956) — Workman — Fuelling Superinten- 
dent in Burma Shell Oil Storage and Dis- 
tributing Co. of India, Ltd. — Whether 
a workman (May) 922E 
— S. 2 (s) (as amended by Act 36 of 
1956) — Workman — Chemist in Burma 
Shell Oil Storage and Distributing Co. of 
India, Ltd. — He is a workman 

(May) 922F 
— S. 2 (s) (as amended by Act (86 of 
1956) — Workman — Sales Engineering 
Representative in Burma Shell Oil Storage 
and Distributing Co. of India, Ltd. — He 
is not a workman (May) 922G 
— S. 2 (s) (as amended by Act 386 of 
1956) — Workman — Blending Super- - 
visors in Burma Shell Oil Storage and 
Distributing Co. of India, Ltd. — Some 
are workmen and some are not 
(May) 922H 
——5.2(s) (as amended by Act 86 of 
1956) — Workman — Foreman in Burma 
Shell Oil Storage and Distributing Co. 
of India Lid. not workman (May) 9221 
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Industrial Disputes Act (contd.) 
—S. 2 (s) (as amended by Act 36 of 1956) 
— Workman — Depot Superintendent in 
Burma Shell Oil Storage and Distribat- 
ing Co. of India, Ltd. (May) 922] 
—S, 2 s) (as amended by Act 86 of 1956) 
—Workman — District Sales Representa- 
tive in Burma Shell Oil Storage and. Dis- 
tributing Co. of India, Ltd.—Not a work- 
man i (May) 92K 
:—S. 10—See also ibid, S. 33 (Dec) 217 
—S. 10 — Reference of industrial cis- 
pute for adjudication —Subsequent closure 
of industry or taking over of undertak:ng 
by another _ (Dec) 2521A 
—S. 10 (1) (d)—Hospital run by Govern- 


ment as a part of its function—Referemce | 


by Government under S. 10 (1) (d) inccm. 
petent (July) 1259 
——S, 383 — Dismissal of an employee in 
violation of S. 33 — Reinstatement 
(Dec) 2417 
——S. 83A—See ibid, S. 33 (Dec) 2417 
—S,. 383C (2) — Computation of benefits 
under award — Labour Court is compe- 
tent to interpret award to settle dispttes 
as to rights under such award (Sep) 1902 
—S, 33.C (2) — Application by bank 
employee for grant of special supervisory 
allowance under Sastry Award -- If em- 
ployee discharging duties of a supervisory 
nature (Nov) 2200A 
—Sch. 2 item 3— See ibid, Sch. 3, 
item 11 - ! (Dec) 2414 
— Sch. II, Item 3 — General rule on 
setting aside wrongful dismissal of a 
workman is reinstatement (Noy) 2171 
— Sch. 2, Item 6 —Domestic enquiry— 
Bias — Enquiry officer being junior advo- 
cate and ai times appearing on behalf of 
management — No bias to be inferred 
(Jan) 22A 
—-——Sch, 2, Item 6 — Domestic enquiry— 
Bias — Enquiry officer being lawyer and 
his report bearing stamp of a lawy=r’s 
work — Circumstances do not juszify 
conclusion that he-acted unduly hastily 
(Jan) 22B 
-—Sch, 2, Item 6 — Domestic inquiry— 
Bias — Mere fact that Works Manager 
referred to` opinion of others did not 
exclude his having formed his own opirion 
(Jan) 22C 
_— Sch. 2, Item 6 — Domestic inquiry— 
Act of indiscipline — Worker blowing 
whistle at instance of another worker 
leading to stoppage of work in factory — 
Cannot be tolerated (Jan) 22D 
—Sch. 3, Item 2 — Compensatory and 
other allowances — House rent allowance 


Industrial Disputes Act (contd.) 

— Labour court allowing meagre amount 
as house rent allowance to workers paid 
very low—Cannot be said to be unreason- 


able when company’s financial position 
is sound (Oct) 2184 


——Sch., 8, Item 2 — Medical allowance 
—Bipartite Settlement—Standarcisation 
(Dec) 2454 
——Sch., 3, Item 5 — Bonus — Full Bench 
formula — Applying of (Dec) 2521C 
——Sch. 3, Item 5 — Available surplus— 
Prior charge — Return on paid up share 


capital (Dec) 2521D 
—— Sch. 3, Item 5 — Available surplus— 
Prior charge — Statutory contingency 


reserve and statutory development reserve 

(Dec) 2521E 
——Sch..3, Item 5—Available surplus for 
distribution as bonus — Advances not 
made in course of business transactions 
of a nature as would form part of work- 
ing capital (Dec) 2567A 
—— Sch. 3, Item 5—Computation of gross 
profit for calculation of surplus available 
for bonus — Income accruing from trade 
investments (Dee) 2567B 
— Sch. 3, Item 5—Computation of gross 
profit for calculation of surplus available 
for bonus — Interest earned by Company 
on loans advanced on personal security __ 

(Dec) 2567C 
——Sch, 3, Item 5—Computation of gross 
profit for calculation of surplus avai_able 
for bonus —Entries in registers produced 
by Company showing original cost of 
buildings (Dec) 2567D 
——Sch. 3, Item 5—Computation of gross 
profit for calculation for surplus available 
for bonus—Claim for rehabilitation grant 
for machinery (Dec) 2567E 
——‘Sch, 8, Item 5—Claim for rehabilita- 
tion grant for machinery in calculation 
of surplus available for bonus— Machinery 
working only in one shift on iron and 
steel (Dec) 2567F 
—— Sch, 8, Item 5—Claim fer rehabilita- 
tion grant for machinery in calculation of 
surplus available for bonus — Divisors 
should be worked out only after estimat. 
ing correctly life of machinery 
— (Dec) 2567G 
—Sch, 8, Item 5—Claim for rehabilita- 
tion grant in calculation of surplus availa- 


‘ble for bonus — Depreciation 


(Dec) 2567H 
——Sch. 3, Item 5—Computation of gross 
profit for calculation of surplus available 
for b mus— Allocation of surplus between 
Company and workmen — Rate of konus 
paid to officers (Dec) 25671 
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Industrial Disputes Act (contd) 

h. 8, item 11 — Reinstatement of 
workman—Termination of services of an 
employee discharging an office of trust 
on ground of loss of confidence — Power 
of Industrial Tribunal (Dec) 2414 


Institute of Technology Ket (59 of 4961), 
S. 27, Statute 18, Cls. (9) and (5)—Services 
of probationer are terminated not ty way 
of penalty—Statute 18, Cl. (9) does not 
apply (Sep) 1811 
—-—Statute 18 Cl (9) & (5)—See Institute 
of Technology Act (1961), S, 27 
(Sep) 1811 


International Law (Private) — See Civil 
P, C. (1908), S. 13 (May) 974B 


Interpretation of Statutes 
See (1) Evidence Act (1872), S. 153 
(June) 1162C 
Act (1894), 


e O 


(2)Land Acquisition 
S. 17 (2 (June) 1033 
(3) Natural Justice (Jan) 40C 
——— Conferment of specific power without 
prejudice to generality of general power 
already specified — Specific power does 
not restrict general power (Apr) 771A 
———Interpretation of constitutional pro- 
vision — Considerations stated 
(Mar) 530G 
—— Language used in statute not carry- 
ing out its object — Court cannot supply 
deficiencies (Jan) 57B 
——-No need to call into aid rules of con- 
struction when meaning of statute is plain 
and unambiguous (Apr) 725B 
~——Prevention of Food Adulteration Act 
cannot be held to be impliedly repealed 
by Essential Commodities Act or Fruit 
Products Order made thereunder 
(Apr) 815 
——Provisions ensuring security of funda. 
mental human rights to be liberally con- 


strued (Mar) 580F 
-——Taxing provision — Rule of interpre- 
tation (Feb) 878B 





Taxing statute — Interpretation of a 
provision in a taxing statute rendered 
years back should not be easily departed 
from (Nov) 2219B 
—— Taxing Statute — Strict construction 
—Benefits of ambiguity (Dec) 2468B 
-——Word of Statute or instrument — 
Construction of—Dictionary meanings— 
Use of (July) 1288C 


iron and Steel Control Order (4956}, CL 5 
~— See Essential Commodities Act ‘1955), 
S. 10 (Mer) 447 
Jaipur District Boards Act (1947} 

See under Panchayats, 
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Jammu and Kashmir Civil Services (Glas. 
sification, Control and Appeal) Rules 
(4956) 

See under Civil Services. 


Jammu and Kashmir Preventive Detention 
Act (43 of 4963) 
See under Public Safety, 


d. & X. Representation of tha People Act 
(4 of 1957), (as amended by Act 11 of 
1967), S. 123—Supreme Court should per- 
mit respondent to support judgment in 
his favour even on grounds which were 
negatived in that judgment (July) 1262B 
S. 182 (4)—Corrupt practice — State- 
ment relating to political character does 
not amount to corrupt practice 

(July) 1262A 
Kerala Agricultural Income Tax Act (22 of 
4950), S. 24 — Death of Sthanamdar after 
Hindu Succession Act (1956) — Liability 
for agricultural income-tax ` (Dee) 2513 


Kerala Education Act (6 of 1959) 
See under Civil Services. 


Korala Education Rules (4959) 
See under Civil Services, 


Karala General Sales Tax Act (41 of 
4425 ME) 
See under Sales Tax. 


Kersla Sthanam Properties (Assumption 
of Temporary Management and Control) 
and Hindu Succession (Amandment) Act 
(28 of 1958), S. 1 — See Kerala Agricul- 
tural Income-tax Act (17 of 1950), S., 24 
(Dec) 2518 

Land Acquisition Act (4 of 1894), S. 8 (E — 
Industrialisation of an area is in public 
interest (June) 1033A 
S. 4—Establishment of an industrial 
area by a corporation is public purpose 

(June) 1188B 
——-S. 4 (1)—Notification not specifying 
locality :where lands were needed does 
not comply with essential requirement — 
Defect not cured by giving particulars in 
later notification under S. 6 (1) (Feb) 306 
-—— S. 6 (3)—Absence of proof of colour- 
able exercise of power —Court cannot go 
behind declaration of Government 

(June) 1088B 
-—S.11— Award of compensation by 
Collector — Agreement between parties 
can be treated as good evidence of market 
value (Mar) 465D. 
——S. 17 — Urgency — Determination — ` 
Government or party being lethargic at 
an earlier stage not very relevant — Con- 
clusion of Government that there was 
urgency entitled to great weight 

(June) 1033D 
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Land Acquisition Act (contd.) ; 

—S.17 (2) (as amended in Punjab)— 
Clause (c) cannot be interpreted, by appHi- 
cation of the rule of ejusdem: generis 

(June) 103€E 
——S, 18- Owner in his application for 
reference not raising. issue about area 
compulsorily acquired — Cannot agitate 
matter before Court (Nov) 2287B 
—S§, 28 — Compensation — Evidenze 
relating to gradual rise in prices in arza 
under acquisition should be considered 
(July) 1253 
——S. 23 — Compensation — High Court 
not fixing compensation at capitalised 
value of lease money—Appeal to Supreme 
Court—Fact that capitalised value of 12 
years’ rental would be little more than 
amount actually awarded would not 
justify interference (July) 1897 
——5. 28—Compensation— Market prize 
fixed in respect of a contiguous plot re. 
cently acquired can be taken into consi. 
deration—Relative situation and import- 
ance of the plots to be compaired . 
(Nov) 2272 
—-S, 23 (1) — Compensation — Value 


fetched for small plot of land cannot 2e 


applied to lands covering a very larze 
extent - - (Oct) 2015 
—-S, 30—See Civil P, C. (1908), S. 115 


(Nov) 2324A. 


——S, 388— Where Government had contri- 


buted money towards cost of land sought . 


‘to be acquired it is not necessary to pro- 
ceed with the acquisition under Part VII 
of the Act (June) 1085C 
—S. 54 — Compensation — Supreme 
Court will not interfere with decision of 
High Court in appeal where it finds 20 
infirmity either in reasoning of High 
Court or in appreciation of evidence by i it 

(Nov) 2287A 
—S, 55 — Enquiry under S, 5A held in 
accordance with rules framed under S. 35 
—Opbjector is not entitled to cross-examine 
officers of the corporation — . Opportunity 
of being heard personally given - It is 
sufficient (June) 1188C 


Letters Patent, Cl. 10 {AIL} — Order of 
Single Judge of High Court in appeal 
eis out of proceedings under.O., 21, 
R. 90, C, P. C. — Appeal against uncer 
Cl, 10 is maintainable (Nov) 2337A 
——CL 15 (Bom.) — There being impor- 


tant questions of public importance or 


important rulings which should be taken 

into consideration Letters Patent appeal 

should be admitted — Prolongation . of 

litigation no ground for -refusing admis. 

sion . _ Nov) 2555 
Š 1971 iS. Cy Indexes 4, 


, founded 


sive of 


‘the amount deposited 
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Letters Patent (contd.)} - 
—Cls. 11 and 12 (Cal, )—See Limitation 


Act (1908), Art. 183 (Feb) 218 
` — Cl. 15, (Mad) — New point of mixed 
question of law and fact. (Dec) 2468 


Limitation Act: (9 of 4908), S. 14 — Suit 
for recovery of damages for illegal occu- 
pation of premises — Future damages till 
recovery of possession, awarded by trial 
Court set aside in appeal on ground that 
future damages could not be awarded in 


` pure money suit — Subsequent suit for 


damages for period subsequent to that in 
earlier suit — Limitation—Period of pen- 
dency of first suit could be excluded. 
(Nov) 2313A 

——S. 14 (2)—See Civil. P, C. (1908), S. 48 

- -(May)-974E 

——S. 18 — Plaintiff must establish that 
there has been fraud and that by such 
fraud he has been kept away from know- 
ledge of his right to or of title where it is 
(Nov) 2184F 
—-S. 19 — Acknowledgment — Must 
relate to present subsisting liability and 


-indicate existence of jural relationship 


between parties and intention to admit 
such relationship | (Aug) 1482A 
——~S,.28 — See Transfer of Property Act 
(1882), S. 58 - (Feb) 310 
—— Art. 10 — Suit for pre-emption — 
Even part of land sold being-in posses-. 
sion of tenant — Article 10 will apply 
and not S, 30 of Punjab Pre-emption Act - 
(June) 1158B 
—— Art, 14—Order in summary proceed- 
ing dismissing petition on ground that it 
raised complicated questions of law and: 
petitioner relegated to civil suit — Order 
does not fall under Art. 14 — (Jan) 98B 
——Art. 60 — Whether transaction is 
deposit of money or loan — Factors deci- 
(Dec) 2551A 
——Art 60 — Limitation does not start 
to run on demand for return of part of 
(Dec) 2551C 
—— Art. 62 — Suit to recover tax, etc., 
illegally collected — Recovery of revenue . 
in excess of amount lawfully due — Suit 
for refund. and -for declaration that ‘re- 
venue stood abated = — Limitation - 
(July) 1245A 
— Arts. 142 and 144—Suit for arrears of 
rent against tenant and tenant’s licensee 
— Licensee denying title of landlord and 
claiming title by adverse possession — 
Suit decreed against tenant and dismissed 
against licensee — Tenant. paying rent 
but discontinuing after sometime — Con- 
sequent decree for eviction: — While exe. 
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Limitation Act (1908) (contd.) 
cuting decree licencee could be evicted— 
<- His possession, held, was not adverse to 
landlord ` merely because of lardlord’s 
failure to bring suit for eviction against 
licensee (July) 1812 
——Art, 144—No adverse possession. 
against co-sharer in-absence of evidence 
of open assertion of a hostile title coupled. 
with exclusive possession and enjoyment 
by one of them to the knowledge of the 
other (July) 1837B 
——Art. Uais of deceased Moham- 
medan holding estate of deceased as 
tenants in common without dividing it 
— One of them subsequently bringing 
suit for recovery ofhis share—Limitation 
for such suit runs from date of express 
eure or denial of title—Art. 144 is rele- 
(Nov) 2184D 
agers 144 — Possession by one co- 
owner is not. by itself adverse to other 
co-owners (Nov! 2184E 
= Art, 144 — Possession of immovable 
property by Government pursuant to re- 
quisition under R. 75A, Defence of India 
Rules — Effect (Dec) 2556 
—— Art, 183 — Banking Regulation Act 
(1949), S.: 45- B — Banking Companies 
(Amendment) Act (1950); l1 — Suit 
transferred to Calcutta High en under 
provisions of S. 11—Article 183 is appli- 
cable for execution of decree passed by 
High Court (Feb) 218 


Limitation Act (36 of 1963), S. 18 — Suit 
for redemption — Plaintiff relying on 
certified copy of a statement made in 
mutation proceedings for purposé of ac- 
knowledgement of mortgage — Held, that 
copy could not serve as acknowledgement 


(Nov) 23842A 
——Art. 65 — See Limitation Act (1908), 
Art. 144 ‘(Dec) 2556 


-— Art. 65 -- Possession of the lands by 
co-owner however long it might be 
cannnot confer on him any right unless 
itisadverseto other co-owner (Feb)876C 
-— Art. 65—-Permissive possession when 
can be converted into adverse peels 

May) 995B 
——Art. 114 — See Criminal P, C (1898), 
S. 417 (3) and (4) (June) 115A 


Madhya Bha. Abolition Kot (43 of agen) 
See under Tenancy Laws. 


Madhya Pradesh Abolition of Proprietary 
Rights (Estates, Mahals Klienated Lands) 
Act (4 of 1954) 

See under Tenancy Laws, 


Madhya Pradesh Excise Act (2 of 1951), 
Ss. 25 and 62— Duty on excisable articles 
under S, 25 — Liquor which contractors . 
failed to lift is not an excisable article 
(Mar) 517B 


Madhya Pradesh anerak ‘Sales Tax Act 
(2 of.1959) 
See under Sales Tax. 


Madhya Pradash Government Premises 
(Eviction) Act (46 of 1952) 
See under Houses and Rents. 


Madhya Pradesh Koyala Upkar (Manyata- 
karan) Adhiniyam (48 of 1964), S,3 — 
Act does not validate levy of cess ‘excee- 
ding 3 pies per ton (Jan) 57A 


Madhya Pradesh Motor Vehicles (Taxation 
of Passengers) Act (17 of 1959),-S. 10 — 
Recovery of tax — Returns submitted by 
operator accepted as correct tax officer is 
not bound to make any’ assessment order 
before issuing the notice of demand 
(Oct) 2127 
Madras City Tenants Protection Act (3 of | 
4922) 
See under Tenancy Laws, 


Madras Commercial Crops Markets Act. 
(20 of 1933), S. 11 (1) —Market Committee 
of Bellary. could only levy a fee under 
Section 11 (1) as it originally stood — It 
‘could not levy cess by way of sales tax 
under that section as amended by Mysore 
Act 20 of 1953 (July) 1825 


` Hadras Coramercial Crops Markets (Mysore 


Amendment and Validation of Levy of 
Cess) Act (30 of 1958), S. 2,— See Madras 
Commercial Crops Markets Act (20 of 
1983), S. 11 (2) (July) 1825 


Madras District Municipalities Act (5 of 
4920) 
See under Municipalities, 


Madras Elementary Education Act (8 of 
1920) 
See under Education. 
Madras Entertainments Tax Act (10 of 
1939), S. 4 — See Madras Entertainments 
Tax (Amendment) Act (20 of 1966), S. 7 
(Feb) 231 
Madras Enterteinments Tax (Amendment) 
Act (20 of 1966), S. 7—-Section is invalid 
(Feb) 231 
Fadras Hindu Religious and Charitable 
Endowments Act (49 of 1954), S. 6 (9) — 
“Hereditary trustee” — Raven “succes. 
sion: to whose office... is regulated by 
usage,.. "is included — Expression “re- 
gulated by usaze”, meaning of — Person 
elected to office of trustee by community 
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Madras Hindu Religious and Charitable 
Endowments Act (contd.) 

for a fixed period of a year is not “here. 
ditary trustee” (Nov) 2333 


Madras Inam Estates (Abolition and Co- 
version into Ryotwari) Act (26 of 1963) 
See under Tenancy Laws. 


Madras Lease.Holds (Abolition and Ca. 
version into Ryotwari) Act (27 of 1260) 
See under Tenancy Laws. 


Madras Minor Inams (Abolition and Ccn- 
version into Ryotwari) Aot (30 of 1965) 
See under Tenancy Laws. `. 


Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act (27 of 19641) 
See under Tenancy Laws. ` 


Mahommedan Law—Inheritance estate ‘of 
deceased devolves on his heirs who suc- 
ceed to the estate as tenants in common 
in specific shares. (Nov) 2184C 
——Minor’s brother is not a lawful guar- 
dian of minor’s property (Nov) 21SA 
~— Wakf—Declaration of particular pro- 
perty as wakf — Effect — Right of wekif 
is extinguished and- ownership is trans- 
- ferred to Almighty - — Status and rights of 
mutawalli (Sep) 16S1A 
Ra n 
(1) Civil P, C. (1908), Pre. (Jan) 24F 
(2) Houses and Rents — U, P, (Tempo- 
rary) Control of Rent and Eviction 
Act (8 of 1947),S.1A (Nov) 2218 


. Medicinal and Toilet (Preparations (Exzise 
Duties) Act (46 of 1985), Ss. 3 (1) & 4—See 
ibid, Sch. 1, Item 1 (Feb) 878A 
—Sch, I, Item 1, S. 8 {1), (4) — Excise 
Duty on medicinal preparations—Prepa- 
„ration by adding tincture of which ‘alchol 
is component — Preparation is liable to 
excise duty (Feb) 878A 


Mineral Concession Rules (4960), Rr. 54,55- 


— See Mines and Minerals (Regulation 
and Development) Act (1957), S, 80 
(Oct) £021 


Mines and Minerals (Regulation and Deve- . 


lopment) Act (67 of 1957), S. 30 — Certral 
Government in exercise of its suo motu 
power cancelling mining lease granted to 
appellant by State Government — Failure 
“of Central Government to give show cause 
notice vitiated the order (June) 1045 
——S. 80 — Revision by Central Govern- 
ment—It is bound to indicate | grounds on 
which revision application is disposed 
of unless the State Government had al- 
ready in its order of rejection giver. the 


under S. 68-D (2), 


Mines. and Minerals (Regulation and Deve. 
lopment) Act (contd.) 

grounds and Central Government referred 

to them in its capacity as revising autho- 

rity (Oct) 2021 


. Motor Vehicles Act (4 of 4939), S. 43 (1) (i) 


—Notification under, issued by Govern- 
ment — Conditions of permit stand statu. 
torily amended by virtue of S. 59 (8) (e) 
(Sep) 1705 
——S, 47 — R. T, A. has power to ask for 
further information from applicants for 
stage carriage permit for full considera- 
tion of applications in the intesest of 
public — R, T. A. can publish the same 
information in order to enable persons 
affected to send their representation 
(Sep) 1804 
—-S, 57—See ibid, S. 47 (Sep) 1804 
——S, 59 (8) (c)—See ibid, S. 6) Ae fee 
—Ss, 63, 68-D (8) and 68-F (1) — Inter- 


“State agreement regarding counter signa- 


ture of inter-state permit—Kolar Scheme 
for Nationalisation of Road Transport — 
Total exclusión of private operators-from 
nationalised routes except existing permit 
holders—Crucial date of determing exist- 
ing permit holders within Cl. (d) of 
Scheme (Aug) 1662A 
—— Ss. 63 and 68-B — Inter-state agree- 
ment for counter-signature of inter. state 
permits envisaged in Provisc to S. 63 is - 
not law—It cannot override provisions of 


Chap. IV-A in view of specific provisions ` - 


in S. 68-B (Aug) 1662B 
—S, 68.B—See ibid, S. 63 (Aug) 1662B 
-= S, 68.C — See Constitution of India, 
Art, 186—New plea - (Aug) 1662C 
——S, 68.D (8)—See ibid, S. 83 

(Aug) 1662A 
—S, 68-F — Application by private 
operators for renewals — Renewal for the 
entire route cannot be refused to the 
private operator whose route partially 
overlapped the routes proposed to be 
exclusively taken over by the Carporation 
and who had been excluded from the 
scheme as modified by Secretary under 
S. 68.D (2) because they had not been 
served with notices (Cct) 19864 
— S, 68-F — Cancellation of permit of 
private operators — Once scheme under 
S. 68.C is approved by. State Government 
R. T. A. is bound to 
grant a permit in respect of the route ~ 
exclusively earmarked for such under. 


‘taking. In such a case the permit of pri- 


vate operators in respect of that route can _ 
be eal cancelled, (Obiter). 
(Oct) 1986 
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Motor Vehicles Act (conta) 
——5S, 68-F (i)—See ibid. S. 63 

(Aug) 16624 
—S, 95 (2) (b) — Statutory Hability 0: 
insurer to indemnify insured in case of a 
vehicle allowed to carry more than six 
passengers— Extent of — 
mS, 110-B — See. also Constitution: o 
India, Art, 186. - © -. (Aug) 1624E 
—S. 110.B — Fixation of compensatior 
— Pecuninary loss to claimant caused by 
reason of death—How ascertained : 


(Aug) 16244 . 


Multi Unit Go. operative Societies ot Go of 


4942) 


See under Co-operative Societies, whee 
MUNICIPALITIES 
—Assam Municipal Act (45 of 1957), S. 4 


a ———Notification applying Ss. 4 (1) (b) and 


(c) and 5 (1) and (2) (b) of Assam Muni. 
cipal Act, 1923 to notified area Commit- 
tees — No notification under S. 328 of 
1923 Act for extending boundaries issued 
—Repeal of Act — Effect’ — S: 26, Assain 
General Clauses Act — State. Government 


‘is competent under S. 4 of 1957 Act to 


extend boundaries `of notified area com- 
mittee l (July) 1358 
—Bangalore City Municipal Corporation 
Act (69 of 1949), S. 99 (2) (b) (as. amended 


` by Mysore Act 33 of 1964)—Section 99 (2) 


. discriminatory 


- those buildings 


Š . 


” mS; 85— See ibid S.78 


(1925), S. 73(1), Proviso 2 (c) 


` (b) is not violative of Art. 14 of Consti- 
tution 


' (July) 1821A 
——S. 99 (2) (b) (as amended by Mysore 
Act (33 of 1964) —Levy of uniform tax on 
basis of market value of the land and not 


on the basis of income of the land is not 
(July) 18213 


——S. 99 (2) (b) (as amended by Mysore 
Act 33 of 1964)— Classification of vacant 
lands not unreasonable or discriminatory 

(July) 1321C 


‘—Bombay District Municipal Act (3 of 


4901), S. 59 (1) Proviso— See Municipali- 
ties — Bombay Municipal Boroughs Act 
(Feb) 211 


— Bombay Municipal Boroughs Act (18 of 
4925), S. 73 — Municipality can validly’ 
impose house ‘tax on its own buildings 
and realise it from lessées-occupiers of 
(Aug) 1427 
-—S. 78 (1), Proviso 2, Cl. (c)— Bombay 
District Municipal Act (80 of 1901), S. 59 


~nim' Consolidated tax’ — Nature of —It can- 
_ mot be ‘distinguished from:a tax an build. 


Feb) 211 
ee 1427 


ings and lands» 


- (Aug) 1624G- 
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Municipalities Act (contd.) 

—Bombay Provincial Municipal Corpora- 
tion Act (59 of 1949), Ss. 67, G8—See Pre- 
vention of Food Adulteration Act (1954), 
S. 20 (1) (July) 2277E 


` ——S. 129 (Prior to amendment in 1968) 


See ‘Constitution of India, Art. l4 `’ 

*. (Oct) 2100A 
ae 141—Municipality cannot by virtue 
of S. 141 enforce its charge against pro- 
perty, in hands of a transferee for consi. 
deration without notice 
~———Sch, A, Chap, 8, R. 10 — Rule gives 
discretion to Commissioner to maintain 
either one assessment book for whole city 
or ward assessment-books separately for 
each ward : 
— Sch: A, Chap. 8, R. 19 — Entry made 


under R. 9 ‘(e) in respect of amount of tax 


is conclusive evidence, (Oct) 2100C 
—Indore Municipal Act (4 of 1909}, S. 185 


‘(2)—Special period of limitation for suit | 


in respéct of any act done under the Act 
—Suit for declaration that dismissal is 


(July) 1201A _ 


(Oct) 2100B - 


illegal — Governed by Art. 120 of Limita- - | 


tion’ Act (1908) and not by S. 135 (2) 

(Jan) 97B 
—WMadras District Municipalities Act (5 of 
1920), S. 82 (2)— Method of assessment of 


.annual value of lands and buildings — 


Measure of fair rent determinable under 
Rent Control Act must be taken into 
account 
—U. P. Municipalities Kot (2 of 1946). $. 34 
(1.B)—Power of State Government to pro- 
hibit execution of Board’s order — Order 
of dismissal of certain sweepers — No 
Hower under S, 84 {1-B) 
128 (1) (vii)—Imposition of tax on 
een carried by vehicles—Validity 
(Mar) 489A 

—s. 164— Prosecution for non. payment 
of tax — Power of High Court to quash 
PESSE (Mar) 439B 


Mysore Elementary. Education Act (6 of l 


19414) 
See únder Education; 


- Mysore Excise Act (5 of 4904), S. 18 — 


Mysore Elementary Education Act (6 of 
1941), S. 9 and Schedule (as amended in 
1955) — Levy of education céss on excise 
revenue — “Shop rent” paid by excise 
contractor is not excise revenue (Jan) 152 
Mysore Land Revenue (Surcharge) Act (18 
of 1961), S. 5— See Constitution of India, 
Sch. VU, List II, Entry 45 (Nov) 2877A 
Mysore Medical Colleges (Selection stor 

Admission) Rules (4970) ; 

See under Education, 


(Oct) 2147. ` 


(Feb) 353°. - 


~: 


` pality by Nagar Panchayat — 


——S, 8 (1) See ibid, S. 3 (2) (a) 
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Mysore (Personal and Miscellaneous) - 
Inams Abolition Act (4 of 1955) 
See under Tenancy Laws, 


Mysore Rent Control Act (22 of 1961) 
See under Houses and Rents,  ~ 


Mysore Rules for Selection of Candidates 
for Admission to Pra- Professlonal/B. Sc. 
Part 1 Course Rule 
See under Education. 


Mysore Sales Tax Act (25 of 1957) 
See under Sales Tax. 


Mysore University of Agricultural Sciences. 
Act (22 of 1963) 
See under Education. 


Mysore University Staff (Kppointment) 
Supplementary Rules (1967) — 
See under Education, 


Natural Justice 
See also (1) Companies Act (1956), 
S. 483 (Feb) 374 

(2) Displaced. Persons (Claims) 
Supplementary Act (1954), 

5.5 `. (Apr) 748 
—— Rules of—Nature— Conflict between 


‘rules of natural justice and statutory 


provision—Latter prevails (Jan) 40C 
——Order by Governor exercising powers 


under Wazib-ul-arz incorporating con. - 


ditions of Chanda Patent proprietary 
rights contemplates quasi-judicial. in- 


quiry must be consistent with rules of.. 


natural justice and in accord with custom 
of family (Apr) 681D 
Oaths Act (40 of 1878), S. 4—Authority to 
administer oaths — No application to in- 


terrogatories by Customs Officer under 
S.171-A, Sea Customs Act - (Jan) 44D 


Orissa Kendu Leaves (Control of Trade) 
Act (28 of 1961). Ss.3 (2) (a);8 (1) (as. 
amended in 1969) and Rule 5-.B (6), (), 5 
(8), (9) and (16), Rule 6 (8) and Rule 7 (1) 


—Not violative of Arts, 14,15, 19. (1) of - 


the Constitution (Apr) 733 


(Apr) 738 
PAN CHAYATS .- 


—Gujarat Panchayat Act 1964 (6 of 1962), 


- S, 807 (c) and (k) — Saurashtra Terminal 


Tax and Octroi Ordinance (1949), S. 4 — 
Power of Municipality to collect Octroi 
under Rules — Replacement of Munici- 
Nagar Pan- 
chayat held was entitled to collect octroi 

(June) 1078 
— Jaipur District Boards Act (41947), 
S. 31 (2)—See ibid, S. 32 (b) (Oct) 2018B 
—S, 52 a District ‘Board has no 


- Act Aer (G2 of 1968) 


53 


Panchayats — - Jaipur District Boards ane 
‘(contd.) 
right to dd from Thikanedar, .c2ss 


` collected from sub-grantees and tenants 


in Non-khalsa area (Oct) 2018B 
——-S, 383—See ibid, S. 82 (b) 

(Oct) 2018B 
——S, 34 (1)—See ibid, S. 32 (b) 

(Oct) 2018B 
—U. P. District Boards Act do of 19322), 
S. 120 (8)—See ibid, S: 17% ` (Sep) 1693D 
—S, 172—Rules under — Rules framed 
under the Act did not become inconsis- . 
tent and. unworkable after commence- - 
ment of the U. P, Antarim Zilla Parishads 
(Sep) 1686B 

172 _ Rules under, R. 4 — Time 

schedule mentioned under Rr, 4 and 5 is 
directory and not mandatory i 

(Sep) 1686C 


—S, 172—Rules inden aA 4 in 
framing of rules — If curable by noti- 
fication under S. 120 (3) (Sep) 1696D 
—— Rules under R. 4 — See Panchayats 
—U, P. District Boards Act (10 of 1922), 
S. 172 - (Sep) 1686C 
——Rules under R. 5- See Panchayats— 
U. P. District Boards Act (10 of 1922), 

S. 172 (Sep) 1696C 


—U. ‘P. Kshattra Samittis and Zilla 
Parishads Adhiniyam (83 of 1884), 8. 43— 


- Appointment of Kar Adhikari — Validity 


—State Public Service Commissions ap- 
proval or disapproval, not received — 
Assessment made by him after two years 
is invalid (Sep) 1896 


—o aa 


Parliamentary Proceadings (Protection of 
Publication) Act (24 of 19586), S. 3 — See 
Contempt of Courts Act (1952), S. 1 
- (June)'1132E 
—S.3 — Whether a notice of impeach. 
ment under Art. 124 (4) if not- admitted 
bythe Speaker under S,8 (l) of the 
Judges (Inquiry) Act (1968) is a.proeeed. 
ing of Parliament (Quaere) ` . (June) 1132F 
=S, 3 — Protection to newspapers and 
broadcasting agencies—Extent of 
(June) 1132L 


Partnership Act (9 of en S. 4 — See 


Icom: Tax Act (1922), $ 
A Feb) 383 


—S. 40-2 T Parmerstip consisting of two 
partners— Agreement that one of the part- 
ners will retire—Amounts to dissolution ` 
(Aug) LE58A, 
—S, 40 — Construction of partnership 
agreement—ClauSe to refer to arbitration 
all disputes and questions whatsoever. 
which may arise during the partnership 
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Partnership Act (contd.) 

or afterwards — Disputes whether parties 
agreed that- partneship be dissalved is 
covered by the clause (Aug) 16538 
——S.58 — See Income Tax Act (1922), 
S. 26A . (June) 1015 
——S, 59 — Sep Income Tax Act (1922). 
S. 26A (June) 1015 


Payment of Bonus Act (21 of 1965). S. 5. 
See Industrial Disputes Act (1947), 
Sch, 3, Item 5 (Dec) 25210. 


D, 

i (Dec) 256TA 
——S.6—See also Industrial Disputes Act 
(1947), Sch. 8, Item 5 ` (Dec). 2567B, C, 

, E, F,G, and I 
—-——S, 6 (as amended by Act 9 of 1969)— 
Income-tax deductible in working out 
gross profit—Bonus payable shonld not 
be taken into account (Sep) 1821C 


——S. 28—See. ibid, Sch. Third, Item 1 
(Sep) 1821A 
— Schedule Second, Item 2 (e)— “Other 


reserves”.— Provision made for existing | 


and known liabilities is not a reserve 
(Sep) 1821B 


{Schedule Third, Item 1—Calculation 
of the gross profit for purposes of bonus 
—Interest paid by one office of the Com- 
pany to its another office on advances 
received has to be disallowed—Presump- 
tion under S, 23 if available 
(Sep) 1821A 
Penal Code (45 of 1860), S. 21 — See Pre- 
vention of Corruption Act (1947), S. 
(Dec) 2479 
——S, 34—Seealso ibid, $302 (Aug) 1467; 
(Dec) 9519 
——Ss, 34, 109, and 120B—Distinction— 
Under S. 34 participation in the commis- 
sion of offence.necessary — Under S. 109 
accused need not be present — Under 
S.120B mere :agreement is sufficient — 
Conspiracy— Proof (May) 885B 
——S, 84—Common intention to murder 
—Inference — Accused not holding any 
‘weapon (June) 1112 
-——S. 34— Number of persons assaulting 
another with a stick mercilessly—Know- 
. ledge of likelihood of causing death 
would be relevant under S.149 and not 
under S. 34 (Aug) 1444A 
——S. 84—A charge of constructive liabi- 
lity for an offence presupposes sharing of 
particular intention by more than one 
person to doacriminal act (Sep) 1826 
——S. 34 — Individual liability for acts 
- done in furtherance of common intention 
is incurred vicariously only when a 


Penal Code (contd.) 

criminal act is done by iveda persons in 
furtherance of common intention of all - 

(Sep) 1834 

—S. 40—See Bombay Public Trusts Act 
(29 of 1950), S. 35 (1) (May). 866B 
——S, 58—See Foreign Exchange Regula. 
tion Act (1947), S. 28C (Nov) 2162B 


.——S, 84 — Plea of unsoundness of mind 


— Burden of proof i is on accused 

(Apr) 778A 
——S. 84 — Plea of unsoundness of mind 
—Homicidal tendency is not necessary or 
only sign of insanity (Apr) 778B 
——S, 84 — Plea of unsoundness of mind 
—Tendency to set fre to ones own clothes 
and house—Prima facie proof of insanity 

` (Apr) 7780 

——_S. 84—Plea of unsoundness of mind— 
Proof of insanity — Appreciation of evi- 
dence - (Apr) 778D 
——Ss. 96 to 100 — Right of private 
defence — Scope and limitations of -— 
Duty of Court (Aug) 1491B 
——S,97—See also ibid, S.96 Aue 1491B 
~-—S. 97 — Non. possession by accused 
of disputed land does not per se make 
them aggressors so as to render them 
liable for death caused during scuffle 

(July) 1213 
—S, 97 — Right of private defence — 
Incident relating to deaths of A and B 
not divisible into parts — Same right of- 
private defence is available in both the 
cases (Aug) 1432 
——S§, 97 — Right of private defence of 
property — Extent of — Tractor of com- 
plainant party trespassed on field in posses- 
sion of accused—Right of private defence 
of property of accused is subject to res- 


_trictions imposed by S, 99 — Accused 


exceeding his right. 
———S, 98 — See ibid, S. 96 
——S. 99 — See also 
(1) Ibid, S. 96 (Aug) 1491B 
(2) Ibid, S. 97 (Sep) 1891A, 
———S. 99 — Question of exceeding right 
of self.defence is entirely a question of 
fact (July) 1208 
— S, 99 — Extent of right of private 
defence—Accused exceeding right of pri- 
vate defence — Conviction under S. 304, 
Part I and not under S. 302 (Sep) 1857 
——S, 99 — Serious injuries inflicted on 
deceased not necessary for protecting 
property — Indiscriminate attack con- 
tinued even after deceased fell down — 
Minor injuries received by accused — 
Right of private defence exceeded 
(Oct) 2143 


(Sep) 1891A 
(Aug) 1491B 
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Penal Code (contd.) s 
——S, 100—See ibid, S. 96 (Aug) 1491B 
——S, 101—See ibid, S. 304 (Aug) 1491A 
-——5. 109 — See ibid, S. 34 (May) 88EB 


~—S, 120B — See also 
(1) Criminal P, C. (1898), S. 196-A 
(Nov) 2372 
(2) Ibid, S, 34 . (May) 88&B 


——Ss. 141, 142 — Being member of un- 
lawful assembly— Presumption and proof 


(Nov) 2331 
—S, 142—See ibid, S. 141 (Nov) 2331 
——S. 149 — See also 
(1) Ibid, S. 34 (Aug) 1444A 
(2) Ibid, S. 302 (Aug) 1437 
~——_§, 149 — Common object—In mutual 
fight there is no common object 


(Feb) 88EA 
——S. 195 — See Criminal P, C. (1893), 
S. 476 (July) 186TB 
——S, 201 — Concealing evidence of 
murder — Circumstantial evidence — 


Accused and his son last seen with deceas- 
ed — Recovery of dead body from the 
field of accused on being pointed out 3y 
son of accused — Held, conviction was 
(Oct) 2018 


1) Evidence Act (1872), S. 8 
(Aug) 1658A 
(2) Ibid, S. 34 _ (Aug) 1444A 
—S. 300 — Motive — Absconding >y 
itself does not necessarily lead to a defi. 
nite conclusion of guilty mind 
(June) 1051C 
——S, 8300—Motive for murder—Infererce 
from deceased’s claim to share in fam_ly 
property from accused father and brothers 
(Oct) 2013A 
——S. 300— Evidence —Recovery of dead 
body by police on information given by 
accused is not a conclusive circumstarce 
—Raises strong suspicion against him 
(Oct) 2013B 
——S. 300, Exception 2 — See also 
(1) Ibid, S. 304 (Aug) 1491A 
(2) Ibid, S. 3041 (Sep) 1891B 
—S. 800, Exception 2—Several accused 
fiting at unarmed persons, after ‘commrit- 
ting trespass— Both parties at close quar- 
ters — No reasonable apprehension of 
danger to accused — Right of defence of 
person or property cannot be availed 


(July) 1282D 
——§,.802—See also 


a Constitution of India, Art. 136 
(Nov) 2368 
(2) Criminal P. C. (1898), S. 367 (5) 
(after amendment by Act 26 of 
1955) (Oct) 21E6E 
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Penal Code (contd.) 
(3) Evidence— Appreciation of 
(Jan) 69 (Oct) 2119 
(4) Ibid, S. 34 


(June) 1112 
(5) Ibid, S. 99 


(Sep) 1857 
(6) Ibid, S. 304 (Aug) 1491A 


.——S. 802 — Confirmation of death sen- 


tence after believing evidence—Failure 
of accused to show grounds for interfer- 
ence in appeal arising out of special leave 
—Supreme cout refused to interfere 
(Mar) 429 
——S. 302 — Conviction for murder — 
Lesser penalty— Interference by Appel- 
late Court (Apr) 757A 
——S. 302 — Sentence—Several accused 
inculpated for deaths caused — Discrimi- 
nation in punishment not desirable 
(July) 1232A 
——S. 302 — Sentence — Drunkenness at 
time of offence—Not a mitigating circum. 
stance for punishment (July) 1232B 
——S. 302—Sentence — Death Sentence 
on a boy of 19 years, was held excessive 
when his instigators were given benefit of 
doubt (July) 1888 
——S. 802 — Charge under 5. 302/34 or 
S. 802/149—Acquittal—High Court con- 
victing under S. 302/149 without consi- 
dering distinction between Ss. 34 and 149 
—Legality (Aug) 1467 
——S, 302 — Sentence —Extreme delay in 
disposal of case — Impositicn of lesser 
penalty justified _ (Aug) 1584 
——S, 302 — Sentence — All true facts of 
incident not brought to light by prosecu- 
tion—Lesser penalty (Sep) 1759 
——S. 802 — Murder by firing—Evidence 
of forensic expert — Credibility 
(Sep) 1864 
——S, 302—While setting aside conviction 
under S. 302 simpliciter Supreme Court 
cannot consider whether that person was 
guilty under S. 302 read with S. 34 when 
the State has not appealed against acquit- 
tal of the co. accused’ under S. 302 read 
with S. 34 (Oct) 2064 
——S. 302— Death sentence should not be 
awarded when there is some probability 
of the deceased offering some kind of pro- 
vocation to the accused (Nov) 2240 
——S, 302— Proof of murder — Benefit of 
doubt (Dec) 2505C 
——Ss. 302, 34 —Murder charge—Vicari- - 


ous liability (Dec) 2519 
——-§. 304 — See also Constitution of 
India, Art. 186 (Nov) 2268 


— Ss, 304, 302, 300, Exception 2, 101— 
Conviction — Exceeding right of private 
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- Penal Code (contd.) 
defence—Conviction must be under first 
part of S. 304 and not under S. 302 


(Aug) 1491A. 


5 804, Part I—See also ibid, $ 
6 ay 9 887 
aS, 304, Part I — Where two accused 


had been convicted under S. 802/84, Penal’ 


Code by the High Court, the Supreme 
Court. altered their conviction to one 
under S. 304 Part 1/34 ‘as the offence was 


found to be culpable homicide not amount- — 


ing to murder falling within exception 2 


to S. 300 (Sep) 1891B 
5, 804, Part Il—See ibid, S. 34-. 
(Sep) 1884 


——S, 824 — Mutual fight betwesn two 
parties — Death of one person-cf com- 
plainant's party — Case of stabbing—No 
evidence of nature of injury caused by 
accused — Held, accused could con- 
victed only under S. 324 - His convictions 
_under Ss. 807/149 and 323/149 were un- 
sustainable - (Feb) 385B 
——S, 395 — Sentence — Offence though 
serious no injury caused— Held sentence 
of three years’ rigorous imprisonment 
would meet ends of justice (Fet) 196A 
—-S. 408 — See Criminal P. C. (1898), 


S. 238 (Aug) 1543A . 


——S, 420 —Cheating Convicticn —In 
- the absence of misrepresentation cr: sup- 
pression of any material facts with a 
view to defraud or cheat the public the 
promoters of a money ‘circulation scheme 
are not guilty of cheating even if the 
scheme is speculative and unworkable - 
l . (Aug) 1620 
—S. 457 — Conviction for — House 
breaking by night for purpose of com- 
_ mitting ‘offence of abducting woman 
(July) 1254 
~——S. 471 — Using as genuine a forged 
document—“Fraudulently or dishonestly” 
— Proof (Dec) 2593 
——S. 477A — See Criminal P, C. (1891), 


S. 233 (Aug) 1543A - 


8, 404 — Bigamy—Proof of Polerat 
zation of second marriage in accordance 
with essential religious rites essential — 
Mere admission not enough (June) 1153 
———S, 499 — See ibid, S, 500 

(July) 1889B 
——S. 499, Exceptions— Applicability of 
—Can arise only at stage of enquiry whe- 
ther prima facie case is made out on basis 
of complaint (July) 1389C 
——S. 499 — Exception 9 — Imputation 
made in — What accused has to prove 
good faith ` 


(Aug) 1567A - 
oo 499, Exception Peteno cf title 
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involved in proceeding under S. 144, 
Criminal P. C. — A party cannot make 
defamatory statement against other party 
and then claim that it was for protection 
of interest (Aug) 1567B 
——S. 500 — Defamation- Form of com. 
plaint — Actual words used by accused 
need not be set out (July) 1889 


Pensions Act (28 of 1874), S, 1 — Word 
‘pension’, meaning of (May) 846C 
——S, 4—Bar of suits relating to- pension’ 
—No bar to writ of mandamus 

(July) 1409D 
Police Act (5 of 1861), S. 3— Civil Services 
—Bihar and Orissa Police Manual (1930) 
R. 861 (b) (June) 1106A 


Police Service Scheme 
. See under Civil Services, 


Poona University Act (20 of 1948) 
See under Education. 


Post Office. Act (6 of 1898), Ss. 6, 83, 74— 
Post Office Rules (1933), Rr. 81, 883—Post 
parcel containing gold coin, or bullion or 
currency notes — Market value — Decla- . 
ration of—Innocent or insignificant mis. . 
statement by insured — Does. not dis- 
entitle him to receive compens ation - 
(Mar) 482A 
—S, 6 — Plea that policy is not sub- 
sisting or there is breach of conditions of 
policy — Burden lies on insurer—Provi- 
sions of Act and Rules do not displace 
this general principle (Mar) 432B 
——S. 33 — See ibid, S. 6 (Mary 482A 
——§, 72 — Complaint Meaning—Mere 
information to police not suficient as 
complaint - - (Feb) 194 
—S, 74 — See ibid, 5,6 (Mar) 482A . 


oe Office Rules (49838), R. 81—See ibid, 


(Mar) 432A 
—S, 83 — See ibid, S. 6 - (Mar) 4324 


Precedents — It is not proper to regard a 
word, a ‘clause or a sentence occurring 
in a judgment of the Supreme Court, 
divorced from its context, as containing 
a full exposition of the law on a question 
when the question did not even fall to be 
answered in that judgment (Mar) 580H 
——Requirement of public interest should 
be considered in disturbing a question of 
law which has held the field for long time 

(Nov) 23818B 
Press and Registration of -Books Act (25 
of 1867), S. 7 — Force of presumption 
under S. 7 in a charge under S. 128 (4) of 
the Representation of the People Act 
would differ with circumstances 

(May) 856C 
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Press and Ragistration of Books Sct 


(contd.) 


—S, 19.D (b)—~Annual report published 


by Press Registrar containing name o= a 
` person as editor of a newspaper—Cannot 
displace effect-of return published under 
Section 19-D (b) containing a different 
name es ” (May) 853D 
Prevention of Corruption Act (2 of 1927), 
+—S, 4 (1) — Presumption under Sec. 
tion 4 (1) is not applicable to prosecut_on 
of accused under S. 5 (1) (d) read with 
S. 5 (2) and burden of proving his inao- 
cence cannot be cast on accused 
í l (July) 1420 
_——Ss. 5 and 5A—Criminal P. C. (1898), 
Ss. 160 to 164 — Public servant charzed 
for serious misdemeanour —. Preliminary 
enquiry necessary before lodging FIR — 
Duty of enquiring officer (Mar) 550A 
——Ss, 5, 5A — See Criminal Procedure 
Code (1898), S$. 156 _ (Mar) 520B 
——S. 5—Charge for offence of criminal 
misconduct—Prosecution failing to prove 
particular instances of bribery alleged — 
Accused proved to have resources and 
property beyond his known means—Pre- 
sumption under S. 5 (8) can be raised — 
Conviction `o (Apr) 736F 
—-S. 5 (1) (a) — Charge under, of häbi- 
tually accepting bribe — Individual in. 
stances mentioned in charge are not az all 
essential — Charge is not illegal for taeir 
non. mention - (Apr) 736C 


—-S. 5 (1) (b) — “Any person hating. 


any connection with the official functions 
of himself” — Includes any subordinate 
of person who accepts valuable things 

- (Mar) 520D 
—S. 5 (1), Cis. (b) and (dj—Absence of 
agreement with trader that Officer is not 
expected to pay for goods obtained on 


credit—Even if officer does not intend to- 
pay, he does not obtain pecuniary ad-. 


vantage (Aug) -480 
—S, 5(1)(d)—Charge of utilising ofEcial 
position for sending articles from Goa to 
Bombay without paying any customs 
duty after a date on which no such duty 
was leviable—Conviction unjustified | 
(June) 1130C 
` ——§, 5 (8)—Criminal misconduct in dis- 
charge of official duties — Presumption 
under sub-section (3).-— Rebuttal 
‘ i (Dec) 2474 
—S. 5A—See also Criminal P. C. (1398), 
S. 587 : . (Apr) &11B 
——S. 5A — Permission to investigate 
granted to Inspector of Police: Anti- 
corruption—Trap laid down by Inspector 
and after further investigation accased 


‘BT 


Prevention of Corruption Act (contd.)- 
charge-sheeted — Special Judge directing 
reinvestigation by Deputy Superintendent 
of Police Anti-corruption—Sanction held 
not invalid—Conviction—Legality - 

f T (Mar) £08A 
——S. 5.A — Grant of permission to in- 
vestigate under not a mechanical act — 
Grant of permission to Inspector of Police 
on his application and mers ipse dixit 
that Senior Officers were otherwise Susy, 
— Is illegal f (Apr) §11A 
——S, 5-A—Irregularity in investigetion — 


- does not vitiate trial unless there is mis- 


carriage of justice (Aug) 1525A 
——S. 5-A — Investigation by Officer 
authorised by Act — Taking assistance of. 
deputies—Effect (Aug) 1525B 
—S. 5-A (before amendment in 19¢4)— 
Magistrate of the First Class at Delhi 
cannot authorise the investigation of 
cases in the State of Assam (Sep) 1836B 
——S. 6 — Sanction for prosecuticn — 
Income. tax Officer — Dismissal from ser- 
vice for criminal misconduct — Ceases 
to be-a public servant—Sanction not 
necessary Appeal against dismissal order 
pending—Cannot make him a public ser- 
vant - 5 (Apr) 786B 
——S.6 — Essentials of sanction— Facts 
constituting the offence—Must be placed 
before the sanctioning authorities 

(Sep) 1910A 
——S§, 6 — Sanction for prosecution — 
Public servant — Who is—Extra depart- 
mental agent performing duties of a 
village post master — Dismissal from ser- 
vice—Sanction not necessary (Dec) 2479 
——S. 6 (1) (c) — Sanction for prosecu- 
tion — Prosecution of Government ser- 
vant working as Assistant in Co.ordina. 
tion Section (C D III), D. G. T. D., Udyog 
Bhawan New Delhi— No sanction by 
Home Ministry of India — Prosecution 
not maintainable (Aug) 1552B 


Pravention of Food Adulteration Act (37 


_of 1954), Pre.—Act and Rules thereunder 


do not infringe Art, 14 (Nov) 2846C 
——S. 1 — See Interpretation of Statutes. 
(Apr) 815 
——S, 2 (xiii) — Sale — Definition—Sale 
of a sample of a food article to Food ` 
Inspector amounts to a “sale” 
(Sep) 1725A 
——S. 7 — Conviction under S. 16 (1) (a) 
(1) paid with S. 7 — Proof of dealership ` 
not necessary — Sale of adulterated food 
enough í (Sep) 1725B 
——S. 10 (7) — Provisions of S. 10 (7) 
being salutary should be complied with 
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Prevention of Food Adulteration 
(contd,) 

by Food Inspector — Evidence of Food 
Inspector regarding their compliance — 
Corroboration — If necessary 

(July) 1277B 
— 5. 18 (1) — See Prevention of Food 
Adulteration Rules (1954), R. 7 (2) . 


Kot 


(July) 1277D 
—-S, 18 (2)—Delay in launching prose- 


cution — Accused not applying under 
S. 13 (2) — It can complain about depri- 


vation of his right to send sample in his - 


- custody to Director, Central Food Labo- 
ratory (July) -1277C 
: —S, 13 (5) — Validity — Does not in- 
fringe Art. 20 (3) of ‘the Constitution -— 


Conclusiveness attributed to certificate of © 


Director does not amount to compelling 
accused to be a witness against himself 

(Nov) 2346E 
-—S. 16 (1)—See ibid, Pre. (Nov) 2346C 
—S. 16 (1) (a) (i) — See ibid, S. 7 

` (Sep) 1725B 
—S, 16 (1) (a) — Validity — Restric- 
tions imposed upon conduct of business 
re traders in Foodstuifs — Not unreason- 


(Nov) 2346B 
——S,. 19 — See ibid, Pre. (Nov) 2346C 


— S. 19 (2) — Protection under—Retail - 


_ sale of branded article of food by opening 
its container — Protection if lost 

(Nov) 2346A 

`. —S. 20 (1) — Complaint filed by Food 

Inspector of a Municipal Corporation 


with written consent of Medical Officer. 


of Health—Validity (July) 1277 
——S, 28 (1) (c) (£) (g) and (d) — Power 
of Central Government to frame rules — 
Rule 32 (e) is ultra vires but R. 32 (b) is 
valid under S. 23 (d) (Sep) 1844 
——S. 23 (1) (e)—See Prevention of Food 
Adulteration Rules (1954), R. 7 (2). 
` (July) 1277D 
—— Sch, — Validity — Schedule is not 
invalid on grounds that an ordinary retail 
vendor may not be familiar with the 
technical expressions used therein and 
that he may not be in position to verify 
contents of articles dealt by him 
(Nov) 2346D 
Prevention of Food Adulteration Rules 
(4954), R. 7 (2) — No inconsistency be- 
tween R.7 and S: 13 (1) — Nor is the rule 
ultra vires under S$, 23 (1) (e) — Rule 7 
(2) authorising Public | Analyst to. get 
sample analysed by his subordinate is 
valid (July) 1277D 
-——R. 32 (b) (e)—See Prevention of Food 
Adulteration Act (1954), S. 28 (1) (c) (f) 
(g) and (d) : (Sep) 1844 


_is not illegal 
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Profession Tax Limitation Carene meni 

and Validation} Act (84 of 1949), S. 3—See 

Government of India Act (1985), S. 142A 
(Sep) 10964% 


PUBLIC SAFETY 


—Jammu and Kashmir Preventive Deten- 
tion Act (48 of 1964), S. 8—Order of de- 
tention under—Detenu knowing English 
—Order of detention not explained in 
vernacular—Order not illegal (Feb) 266 


—S. 3—Oide: of detention — Grounds 
—Erxistence of material on which deten- 
tion is based need not be mentioned 
(July) 1217C © 
——S. 83—Expression “acting in any man- . 
ner”— Meaning of (July) 1217D . 
___S. 3—Déetention for security of the 
State—Grounds for detention need not be 
communicated (Aug) 1529 
——S, 8—Mention of Act in the detention 
order—It means the Act as existing on 
that date, including the amendments . 
(Sep) 1718D 
—-S§, 3 (1) (b) — Detention under for 
purposes of deportation — Reference to 
Central Government for making neces- 
sary arrangements — Delay in mak- 
ing such arrang2ments if affects validity 


-of detention or makes it mala fide 


(Feb) 217 
—s. 3 (3)— —Crder of confirmation by 
Government made before arrest but within 
20 days of order of detention— Detention 


(Jan) 122 

——S. 8—See also 
(1) Constitution of India, Art. 32 i 
(July) 1217A 
(2) Ibid, S.3 (Aug) 1529 
——S, 8—Illiterate detenu — Grounds of 
detention in English — Necessity to ex- 
Plain grounds in the language detenu 
understands (Feb) 268A 


——S, 8—Grounds of detention held vague 
and hence nct complying with law 

(Feb) 263B 
—S. 8, Proviso — District Magistrate 
passing order that detenu be informed 
that it was not in public interest to dis- ` 
close to him grounds of detention — No 
need of serving copy of that order on 
detenu (July) 1217B 
S. 8 (2)—Non-disclosure of grounds 
of detention—Order stating that it was 
against the public interest and the secu- 
rity of the State to disclose the grounds— 
Order is not defective in form 

(Sep) 1718C 
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Public Safety — Jammu and Kashmir Pre. 
yentive Detention Act (contd.) 
S, 18A—See also 
(1) Constitution of India, Art. 32 - 
(July) 1217A 
(2) Ibid, S. 3 - (Aug) 1529. 


—West Bengal (Prevention of Violent 


Activities) Act (49 of 1970), S, 3—Preven- - 


tive detention—Sufficiency or otherwise 
of material—Not justiciable —grounds for 
setting aside order (Oct) 2051 
——S, 3 (2)—"Acting in manner prejudi- 
cial to security of State or maintenance 
of public order” (Nov) 2884 


Public Works Department Financial and 
Accounts Rules, R. 375 —Officer required to 
carry out a work for which no appropria- 
tion exists—He should take immediate 
steps to obtain orders from appropriate 
competent authority (Oct) 2025C 


Punjab Civil Medical Service Class I (Re- 
cruitment ‘and Conditions of Service) 
Rules (1940) 

See under Civil Services. 


arr Co.operative Societies Act (25 of 
` 4964 
See under Co-operative Societies, 


Punjab Development of Damaged Areas 
Act (40 of 1954). Pre. — Act does not 
violate Art, 19 (1) (£) and (g) of Constitu- 
tion - (Nov) 2164A 
——Pre:—Act does not violate Art. 31 (2) 


of Constitution (Nov) 2164C 
——5, 8—Act does not offend Art. 14 of 
Constitution <- (Nov) 2164B 


Punjab Land Revenue Act (47 of 41887), 
S. 44— See Limitation Act (1963), S. 18 
_ (Nov) 2342A 
Punjab Police Service Rules (1959) 
See under Civil Services, 


Punjab Pre-emption Act (4 of 1943), S. 15 
(1) (a) Fourthly (as amended by Act 10 of 
1960) — Right of pre-emption of tenant— 
‘Right of tenancy must be subsisting at 
time of institution of suit for pre-emption 
as also at time of passing of decree 


(Feb) 369A- 


——S. 30 — See Limitation Act (1908), 
Art. 10 _ (June) 1158B 
——S, 81 (as amended by Act 10 of 1960) 
— Section is retrospective — Appellate 
Court must give effect to amendment — 
Appellants deprived of their right by 
amendment pending appeal — Appellate 
Court cannot pass decree in favour of 
appellant (Jan) 89 


Punjab Redemption of the Mortgages Act 
(2 of 1943), S. 12 — Scope — Section does 
not enlarge period of limitation prescrib- 
ed for a redemption suit (Nov) 2842B 


Punjab Security of Lands Tenures Act (40 
of (953) 
Seé under Tenancy Laws. 
Punjab University Act (35 of 1961) 
See under Education. 
Railway Fundamental Rules 
See under Civil Services. 


a ads Act (9 of 1890), S. 28—See ibid, 


: (Feb) 349A 
——S, 29 (3) — See ibid, S. 41 

(Feb) 349A 

—S, 41— See also Constitution of India 


Artical 186 (Feb) 349B 
—Ss. 41, 28, 42, 29 (8) — Railway Rates 
Tribunal—Jurisdiction—Deelaration that 
rates between two stations are unreasona- 
ble — Within Tribunal’s Jurisdiction: 


(Feb) 349A 
——S, 42—See ibid, S. 41. (Feb) 349A 


Rajasthan Sales Tax Act (29 of 1954) 
See under Sales Tax. 


Rajasthan Urban Improvement Act (85 of 
4989), S. 2 (1) (i), (vi) — See ibid, S, 72 
(Oct) 2025B 


.—Ss. 72, 2 (1) (i) and 2 (1) (vi) — A road 


cannot be an improvement so as to attract 
S. 72 (Obiter) _ (Oct) 2025B 


Redemption of Mortgages (Punjab) Act (3 

of 1943), S. 9 — Petition for redemption 
dismissed because it raised complicated 
questions of law and mortgagor relegated 
to Civil Suit—Order not falls under S. 9— 


- Article 14, Limitation Act does not apply 


_ (Jan) 98A 
Registration Act (46 of 1908), Ss, 2 (6) and 
17 (2) (vi)—Executability of compromise 
decree creating charge on machinery 
challenged on ground of non-registration 
— Finding by High Court that machinery 
was movable property—Judgment debtor 
failing to show that machinery was per- 
manently embedded to earth — Held that 
as machinery was not immovable pro- 
perty compromise decree comprising it 
was executable (Mar) 437B 
——-S. 17 — Parties creating security by 
deposit of title deeds reducing their 
bargain to the form of document—Docu- 
ment must be registered (Aug) 1613 
——S. 17 (2) (vi)—See ibid, S. 2 (6) 
(Mar) 437B 
——S, 32—See Evidence Act (1872), S. 85 | 
(Apr) 761B 
—~S. 88 — See Evidence Act (1872), S. 85 
- (Apr) 761A, B 


BO 
Religous Endowments Act (20_ of 1863), 


§..10—Filling in vacancies in Committee 
of waqf — District Judge has no jurisdic- 


tion or power to fill in vacancies on the’ 


Committee constituted under Religious 
Endowments Act for wagf of a Dargah 
l (July) 1896 
Representation of the People Act (48 of 
4950), S. 16 — See Representation of: tiig 
People Act (1951), S..100 (d) (iv) 
Ci) 1348B 
l S 19 (b) — See Representation of the 
People Act (1951), S. 100 (d) (iv) . 
(July) 1348B 
—~-S,20 (3) — Registrátion of service 
personnel of 12th Battalion Assam Rifles 
— Powers of electoral Registration officer 
(Oct) 2123B 
_—:5, 24 — See Representation of the 
People Act V859, S. 100 (d) (iv) 
(July) 1348B 
—S, 30 — Finality of electoral roll — 
, Cannot be challenged! in an election peti- 
‘tion : ; (Oct) 2123A 


Representation of the People Act (43 of 
4984), S. 2 (1) (e)— See ibid, S. 5 (c) 

(July) 1848 
a (e), 2 (1) (e) and Chap. III of 
Part Il—Representation of the People Act 


(1950), S. 16 and 19 (b} — Competency for 
standing for election to Assembly — Con- 


dition of being- ordinarily resident ‘of 


constituency. under S. 19 (b) — Not rele- 

vant (July) .1848 

S. 8 (2)—See also ibid, S. 100 (1) (a) 
(Feb) 330B 


_— 5.8 (2)—*Disqualified from the date 
of such conviction”— Disqualification is 


wiped out and does not exist at all when - 


an appellate order of High Court sets aside 
conviction (Feb) 330A 
——S.9.A (as` amended: by -Act 47 of 


1966)—“ Contract entered into by a person - 
in the course of his trade or business 


with the Government”— Whether contract 
_ of supply of electricity by Electric 
Supply Company with Government is 
such a contract. . (Oct) 1943A 
——S. 77, — Expenses incurred by poli- 
tical party—S. 77-not applicable 
(July) 1295D 
——S. 77 — Expenditure suppressed — 
.Gourt should try to estimate expenditure 
: (July) 1295E 
——S, 80 — See Representation of the 
People Act (1950), S. 30 (Oct) 2123A 
——Ss. 81 (8), 86 (1)—Discrepancies bet- 
ween copy of petition supplied to oppo- 
site party and actual petition presented 
to Court misleading opposite party and 


_—— Ss. 100 (1) (a) and 8: (2) — 


x 
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Representation of the People Ket (contd) . 
Pprejudicing its’ defence — Petition liable 
to be dismissed under S, 86 (1) (Feb) 342 


= S, 82 (1) (b) — Parties to petition — | 


Candidate who has withdrawn has also to 
be joined as respondent if there is allega- 
tion of corrupt practice against him 

i (Feb) 372B 
Ea 83 ~- Amendment of election peti- 
tion — Rectification of defective petition 
by way of ‘amendment after expiry of 
period. of limitation for filing it is not 
permissible - (Feb) 872A 


— S. 86 (D)— See ibid, §. 81(8) (Feb) 342 


—-5. 99 (1) — Corrupt practice petition 
—Non-party must be given opportunity to 
show cause why he should not be named 
` (May) 856A 
Question 
whether returned candidate was disquali- 
fied on date of election —Opinion as to, is 
to be formed at the time of pronounce- 


- ment of judgment i in election petion . 


(Feb) 330B 
ng 100 (d) (iv) Representation: of the 
People Act (1950), Ss. 16, 19 (b) and 24 — 
Election petition — Scope of enquiry 
Question whether returned candidate was 
ordinarily, resident under S. 19 (b) cannot 
be enquired except in accordance with 
provisions of 1950 Act (July) 1848B - 


-— S. 116.A—See also : 
(1) J. & K. Representation of the People 
Act (1957), S. 123 - (July) 1262B - 
(2) Ibid, S. 123 (Feb) 267A 
(8) Ibid, S. 128 (4) (Sep) 18894 


— S, 116. A—Finding of trial.Court that 
witnesses are not reliable is finding of 
fact — Supreme Court will not interfere- 
unless it is perverse (Feb) 257 


Ss. LIGA, 128 — Corrupt practice — 
Finding of fact — — Supreme Court will not 
interfere (July) 12954 


—S. 116A — No proof but merely 
preponderance of probability of corrupt 
practice haying been committed by res- 
pondent — ‘Held case fit for not awarding 





. costs to respondent returned candidate — . 


Appeal dismissed but parties directed to 
bear their own costs in appeal . 

(July) 1295G - 
— Ss. 116.A and 123—Charge of corrupt 
practice — Finding of fact reached by 


: trial Judge—Interference with by Supreme 


Court — Rule of prudence (July) 1348C 


——S. 116A—Petitioner-appellant failin 
to establish that returned candidate di 
not believe impugned statements to be 
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Representation of the People Act (conid.) 
true as required by S, 123 (4)—Statements 
proved to be factually untrue — Apreal 
held not maintainable but no order as to 
cost passed (Sep) 1859B 


—S. 116A —. Trial Court believing 


evidence of witnesses and reaching find-. 


_ing as to-commission of corrupt practice 
under S, 123 (8) — Supreme Court would 
not interfere with it- (Oct) 19-9F 
——S. 116.C — Case neither baséd on 
pleadings nor raised before High Ceurt 
cannot be allowed to be raised at appel- 
late stage before Supreme Court 

. .. (Oct) 2025A 
——S. 116.C — In appeal under S, 126A 
Supreme Court may in-appropriate case 

- permit respondent to support judgment 

under appeal on any ground even thoagh 

decided against him (Oct)’2055D 

’ ——S, 123 — See also 


(1) Ibid, S. 116A 3 

(2) E (July) 1848C 

- (8) ce (Oct) 1949F 
——S. 123 — Corrupt practice — Brikery 
— What amounts to (Feb) 241 
` ——Ss. 123, 116-A — Charge of corrupt 
practice at election — Court of rst 
instance refusing to place reliance upon 
testimony of appellant’s witnessés — 
Appellate Court will not ordinarily re- 
` appreciate evidence (Feb) 257A 
——S5. 123 — Corrupt practice — Proof 
— Evidence must be cogent and con- 
clusive l (July) 1235B 
. ——S. 123— Allegation of corrupt practice 
-— Onus of its proof lies on election peti- 
tioner (Oct) 2025E 
——S, 123 — Allegations of: corrupt 
practice against Ministers—Their normal 
„bona fide acts should be kept apart f-om 
abuse of opportunities of power and 
resources which are not available to their 
opponents (Oct) 2025F 


—~S. 128 (3) — Appeal to voters on 


(July) 1295A 


ground of caste — Appeal contained in. 


letter written by supporter of appelant 
to supporter of respondent to supzort 
candidature of -appellant on grounc of 
caste and to ignore personal differences 
with appellant ini interests of unity and 
success of members of the caste — No 
corrupt practice within S. 128 (8) - 
: , (Oct) 1$49E 
——S. 128 (4) — See J. and K. Represen- 
tation of the People Act (1957), S. 132 (4) 
ee (July) 1262A 
——S, 123 (4) — Corrupt practice: — 
‘Publication of statement —--Consen:: of 


Reprasentation of the People Act (contd.) 
candidate or his agent must be. establish- 
ed . (Feb) 267B 
-S, 123 (4) — Publication of pamphlet 
at instance, of returned candidate held, 
was “corrupt practice” within S. 123 (4) 

i (Apr) 690B 
——S. 128 (4) — Statements complained 
of by election petitioner proved to be fac- 
tually untrue— Petitioner however failing 
to establish that returned candidate did 





‘not believe statements to be true— Petition 


cannot succeed (Sep) 1839A 
-—-S. 123 (4) — No proož that impugned 
statement was false and was either believ- 
ed to be false or not believed to be true 
by returned candidate and his agent— 
Statement does not come within S, 123 (4) 
: (Oct) 1943B 
——S, 123 (6) — Corrupt practice—Proof 
— General allegation not sufficient proof 
— Expenditure by party of successful 
candidate cannot be taken into account 
e : i (Feb) 267C 
——S. 123 (6) — Conclusion regarding 
corrupt practice drawn on- unreliable, 
fabricated and manipulated evidence not 
sustainable (Apr) 676 


_——S, 128 (6) = Incurring of expenditure 


beyond prescribed limit — Proof—Anutho- 
rity or consent of candidate or his election 
agent to be proved (July) 1295C 


.——S. 129 — Elections must be freely 


and fairly conducted — Duty of police 
and Government officers pointed out 

a (July) 1348 
——Chap, III of Part II — See ibid, S. 5 
(c), l (July) 1848 


Requisitioning and Acquisition of Immoy- 
able Property Act (80 of 1952), S. 8 — See 
Court-fees and Suits Valuations— Bombay 
Court-fees Act (86 of 1959), S, 7 read with 
Sch. I, Art. 3 l _ (Sep) 1587A 
——S. 11—See Court-fees and Suits Valua. 
tions — Bombay Court-fees Act (86 of 
1959), S. 7 tead with Sch. I, Art. 8 

(Sep) 1887A 


Rica Milling Industry (Regulation) Act (24 
of 1958), Ss. 5 (4),8 (8) (ce) — Change of 
location, of existing rice mill — S.5 (4). 
has no application in granting permission 
under S. 8 (3) (c) (Feb) 246B 
——S. 8 (8) (c)—See also ibid, S. 5 (4) 

{ (Feb) 246B 
~——S. 8 (8) (c) — Change of location of 
rice mill.— Sanction for change obtained 
after shifting — Competitor in business 
has no locus standi to challenge grant of 
permission _ (Feb) 246A 
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Rules Regulating Bihar and Orissa Agri- 
_oultural:Service; Class I Promulgated on 
April 17, 1935 » +, 
See under Civil Services, 


Sale of Goods Act (3 of 1936), S. 2 (7)— 


See Sales Tax — Bombay Sales Tax Act | 


(51 of 1959), S. 2 (18) (as amended by Act 
15 of 1967) (May) 908 
i ` SALES TAX - 


— Andhra Pradesh General Sales Tax 
Amendment Act (9 of 1970), S. 9—Exemp- 
tion granted by the provision to dealers 
who have not collected tax is not viola- 
tive of Art. 14 of the Constitution 

(Aug) 1507B 
-——-S, 11 — See Constitution of India, 
Art. 226 (Aug) 1507A 


—Bihar Sales Tax Act (6 of 1944), S. 10 — 
Decision regarding assessment to tax in 


respect of one assessment period cannot - 


operate as res -judicata in respect of 
another period - (Aug) 1628B 
— S, 17 — See Bihar and Orissa Public 
Demands Recovery Act (4 of 1914), S.3 (6) 
(Ang) 1628A 

—Bihar Sales Tax Act (49 of 1959), Ss. 3 
and 7 — Liability of tax under Act is not 
on purchaser (May) 946B 
——S. 7—See ibid, S. 3 (May) 946B 
—-S, 20-A (3), (4), (5) and (8) (as am- 
ended by Act 20 of 1962) —- Sub-ss, (3), 

- (4) (5) (6) and (8) are invalid (May) 946A 


—S, 33 (3)—Reference— Question whe- 
ther assessee effecting sales to dealers who 
had supplied declarations to him and 
- claiming benefit of deductions in respect 
of those sales would, in the event of those 
purchasing dealers being found to be 
bogus and fictitious lose benefit in the 
absence of any collusion or mala fide 
dealings on his part is one of law 

(Nov) 2223 
—Bombay Sales Tax Act (51 of 41959), 
S. 2 (18) (as amended by Act 15 of 1967) 


—Contract of sale — Standing timber. 


agreed to be severed under — Sale of tim- 
ber can be regarded as sale of goods 
f (May) 908 
—Central Sales Tax Act (74 of 1956), S. 5 
—See Sales Tax — Mysore Sales. Tax Act 
(1957), S. 5 (3) read with its third schedule 
i (Nov) 2277A 
—S, 5 (1) — See also Constitution of 
India, Art. 286 (1) (b) . (May) 870D 
——S. 5 (1) —‘Occasions’— Meaning of — 
Must be given wider meaning viz., to 
bring about especially in an incidental or 
subsidiary manner i (May) 870E 


` non-business turnover 


Sales Tax (contd.) oe 

—Kerala General Sales Tax Act (4i of 
4125 M E) — See Constitution of India, ` 
Art, 277 (Oct) 1980 


—Madhya Pradash General Sales Tax Act, 
1958 (2 of 1989), S.2 (0) — Sales tax re- 
covered from purchasers is part of the 
sale price ` (Nov) 2216 


—Mysore Sales Tax Act (25 of 1957), 
S. 2 (i) explanation 3 (a) — Sale of Goods 
within the state— When takes place = 

.- (Dec) 2598 
——S, 2 (k)—Casual transactions—Whe- 
ther dealer is liable to tax on incidental 
(Nov) 2277B 
——S. 5—See ibid, S. 2 (k) (Nov) 2277B 
——S. 5 (8) read with its third schedule— 
Tax on iron ore bought by dealer assessee 
for export to foreign countries is payable 
“at the point cf the last purchase within 
the State” (Nov) 2277A 


—Rajasthan Seles Tax Act (29 of '4984), 
S. 2 (cc) (ii)—S2e ibid, 5S. 15 (Oct) 2054 
——S. 4 (2) — See Constitution of India, 
Art, 14 i (July) 1330 
-——S, 15—Application to High Court to 
call upon Board of Revenue to state a 
case and refer same to it for deciding 
question of law—Scope of jurisdiction of 
High Court © (Oct)-2054 


—-Tamil Nadu General Sales Tax Act (1 of 
1959), S. 12 (2) and (8) — Penalty — Im- 
position of —Filing of an incorrect return 
—Not a ground to impose penalty 
(Dec) 2405A 
——S, 12 (2) — Best judgment assessment 
—It must have a reasonable nexus, to the 
available material and the circumstances 
of each case (Dec) 2405B 
——S. 17 — Notification bearing earlier 
date but promulgated on the very date of 
commencement of the Act is valid 

(Oct) 2081 
—S, 42 (3) — See Constitution of India, 
Art. 246 (Apr) 792 
——S. 53 (4}—See ibid, S, 17 (Oct) 2081 
—U. P. Sales Tax Act (45 of 1948}, S. 3 — 
Notification No. ST.909/X dated 31-3-1956 
declared invalid by High Court is in force 
as it is subsequently revived: by S, 3 (1) 
of U. P. Sales Tax (Validation) Act (15 of 
(1958) (Oct) 2089A 
—S. 3 (A) — Notification No, 905/X, 
D/- 31-3-1956, entry 6 — Tooth powder 
is a toilet artic’e — Its turnover liable to 
be taxed at single point (Jan) 65 
——S, 8A — Netification No, ST.6069/X. 
1097.56, dated 30-9-1958, issued under 
5. 8A is not in force’ (Oct) 20898 
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Sales Tax—v. P, Sales Tax Act (contd.) 

—S,3A—State Government Notification 
dated 8-6-1943 under — Cloth manufac- 
tured by means of power-loom does not 
fall under the term “cloth manufactured 
by the mills” (Nov) 2221 
——S, 18 (4)—Assessment of firm—Deeler 
cannot elect assessment year basis from 


previous year basis under R. 89, in a case. 


in which S. 18 (4) applies warranting 
assessment: on previous year basis — 
Subsequent assessment or reassessment on 
previous year basis not barred è 
(Oct) 2131 
—U. P. Sales Tax Rules (4948), R. 3E — 
See’ Sales Tax—U, P. Sales Tax Act (15 of 
1948), S. 18 (4) ; (Oct) 2131 
—U, P. Sales Tay (Validation) Act (45 of 
4958), S. 3 (1)- See Sales Tax—U, P. Sales 
Tax Act (15 of 1948), S. 3 (Oct) 2089A 


Saurashtra Terminal Tax and Ociroi 
Ordinance (4929), S. 4 — See Panchayats— 
Gujarat Panchayat Act, 1961 (6 of 1962), 
S. 307 (c) and (k) (June) 1078 
Sea Customs Act (8 of 1878), S. 75 — 
Passengers (Non-Tourist) by Baggage 
Rules 1960, clarified by Notification of 
Government of India, Ministry of Com. 
. merce and Industries Import Trade Con- 
trol Public Notice No.-1 ITC (PN)/61, 
D/- 2-1-1961—Exemption of pet animals 
from import trade control—‘‘Pet animal” 
—Mare not even seen by importer be“ore 
its arrival in India held not “pet” animal 


(Feb) 293A 

—-S. 167 (8)— See f 
(1) Foreign Exchange Regulation Act 
(1947), S, 27 (Jan) 116B 
_ (2) Imports and Exports (Control) Act 
(1947), S.5 (Jan) 170 
——S, 171-A — Statements made to Cus- 
toms:Officers in inquiry under S. 171-A— 
Admissible in evidence ‘against maker in 
criminal proceedings launched against 
' him Day (Jan) 44B 
.——~—5. 171-A — S. 171-A does not limit 
right of interrogation to questions the 
answers whereto may not incriminate 
person interrogated (Jan) 44G 
—S. 171-A {4) — Statement under Sec- 


tion 171-A (4) containing inculpatory and - 


exculpatory portions — Inculpatory part 
can be accepted excluding exculpatory - 

; (Jan) 44H 
-—— 5S, 187-A — Power given to customs 
authorities to file complaint for offence 
under S. 167 (81)—Does not offend Art, 14 
of the Constitution (Aug) 1511 


t 
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Sea Customs Ast (contd.) A 
—S. 188 — ‘Decision or Order’—Means 
a real and not purported determination— 
Jurisdiction of Civil Courts not excluded 
aaa (Aug) 1558B 
Specific Relief Act (4 of 4877), S. 21 (b) — 
See Education—Madras Elementary Edu- 
cation Act (8 of 1920), S. 56 (1) and (2) (h) 
T ; (Sep) 1920 
——S, 22 — Discretion to grant relief of 
specific performance—R having imperfect 
title agreeing to sell his lease-hold right 
in plot to A — Condition of lease requir. 
ing R to obtain sanction of authority for 
transfer —R forfeiting earnest money and 
cancelling contract without applying for 
sanction—-Suit by A for specific perform. 
ance — A’s readiness and willingness to 
perform his part of contract — Held on 
facts A was entitled to a decree for speci- 
fic performance (July) 1288A 
==- §, 22—-Trial Court refusing to decree 
specific performance and directing refund 
of part consideration — Appeal by plain. 
tiff — Conduct of plaintiff unequivocally 
showing that he was not willing to accept 
trial Court’s decree — Fact that plaintiff 
had in meantime sought execution of trial 
Court’s decree cannot disentitle him to 
obtain decree for'specifie performance in 
appeal . : f (July) 1288B 
——S, 22~ Specific performance of agree. 
ment to sell plot — Plot transferred to 
third person by defendant — Proper form 
of decree to be passed stated: (July) 1288C 
——S, 42—Suit for declaration that defen. 
dants are neither owners of land nor they 
have right to get the same as per certain 
order of S, D. O. acting as Collector — 
Plaintiff. neither asking for ‘cancellation 
of order nor for any injunction—Suit hit 
by S. 42 (Apr) 761C 


Specific Relief Act (47 of 1968), S. 14d—See 
Air Corporation Act (1953), S. 45 


(Sep) 1828 
Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 2 (14) — “In. 
strument”— Does not cover copy of docu- 
ment (June) 1070A 
——S. 35, 36 — Secondary evidence by ' 
way of oral evidence or copy of document 
insufficiently stamped is not admissible in 
a sui (June) 1070B 
(June) 1070B 
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States Reorganisation Bot (37 of 1958), 
Ss. 52, 57 — Saurashtra High Court aboli- 
shed and jurisdiction conferred on Bom- 
bay High Court — Appeal again trans- 
_ ferred to Gujarat High Court under Bom- 
bay Reorganisation Act (1960) — Held 
appeal from single Judge to Division 
Bench was .governed by -Letters Patent 
Cl, .15 (Bom) and not by S, 22A of Sau- 
rashtra Ordinance 2 of 1948 (Feb) 300 
——S. 57--See ibid, S. 52 _ (Feb) 800 
——Ss, 115 (7), Proviso and 116—Bombay 
' Reorganisation’ Act (1960), Ss. 81 (6) 
Proviso and 82 — Effect: of — Public 
servant allotted to another State— Appli- 
vability of Conditions of service appli- 
~ cable cece before 111-1956. 
(Jan) 117A 
—S. 116 - — See ibid, S. 115 (7) 
-- - (Jan) IIFA 
Succession Act, G9 of 1928), S-74 — Non- 
bequest of property to children of testator 
does not make the will invalid if the exe- 
cution of will is satisfactorily proved - 
(Nov) 2236 
——S, 173 — See Wealth Tax Act (1957), 
5. 2 (e) (iv) ` . (May) 915A 


Supreme Court Rules (1968), O. 16, R. 3— 
See Constitution of India, Art, 136 


(July) 1283A 
——O. 47 — See Constitution of India, 
Art. 184 (Apr) 759B 
Tamil Nadu General Sales ae Act (4 of: 
- 4989). gn i 


See under Sales Tax. 


` Tariff Act (32 of 1934), S. 5 Notification 
issued in 1950 declaring Goa to be foreign 
territory for purposes of exports from that 
country to India—Legal effect—Liability 
to pay customs duty on transmission of 
gogds from Goa to Bombay !after integra- 
tion of Goa (June) 1180B 


TENANCY. LAWS 


— Assam Land Revenue Regulations (4 of 
4886)— Rules framed under, R. 40 — State 
Government can fix rate of premium in 
respect of individual tea garden without 
first fixing.general rate for a region larger 
than tea garden . (Apr) 674 


_ —-Berar Regulation of Agricultural Lease 

Act (24 of 1954), S. 9—See Tenancy Laws 
— Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) 
Act (1958),S.52 ` (Feb) 2810 


—Bihar Land Reforms Act (30 of 1980), 
S. 4 (b) — See Constitution of India, 
Art, 226 (Apr) 746 


1971 Sdirone Court 


aer J — Bibar Land Reforms Kot 
contd 

—5. 6 — Partition suit jauwchied before 
passing of Act by a non-possessing co- ` 
sharer of bakasht land can be allowed to 
proceed . (Nov) 2251 


Bihar Tenancy Act (8 of 1885), S. 10; 
Proviso—See ibid S: 155 ~ (Nov) 2860 
——Ss. 155, 178 (1) (c) and 10, Proviso — 
Suit for ejectment of tenant on ground of 
breach of condition — Prior notice under 


S. 155 is necessary (Nov) 2360 fe 


_——S. 178 (1) (c)—See ibid, S. 155 


(Nov) 2360 
—Bombay Merged Territories and Areas 


. Wagirs Abolition) Act 1953 (39 of 1954), _ - 
S. 11—Right of Jagirdar for compensation ` 


for teak trees standing on Jagir land after 
abolition of Jagirs (Aug) 1645. 


—Bombay Tenancy and Agricultutal Lands . 
Act (67 of 1948) — See Constitution of 
India, Art. 831A ` (Oct) 1992 
——S, 32 F (1) (a) — Exemption of lands 
from being deemed to be purchased by 
tenant under S. 82 (1) — Claim by minor 
member. of joint family, under S. 32-F (1) 
(a) on ground of partition of joint family 
estate—Maintainability - (Jan) 105 
——S, 82.G (8)—Notice calling upon ten- 
ants who are’ deemed to have purchased 


‘lands on the .“tillers’ day,” to appear 


before Tribunal — Failure of tenant to 
make a statement that he is not willing to 
purchase—Declaration that the purchase 
is ineffective should ‘be by a written order 

(July) 1334 
—Bombay Tenancy and Agricultural Lands . 
(Vidarbha Region) Act (99 ‘of 1958), S. 20 
—See ibid, S. 36 (Mar) 435A ` 
——Ss, 36 and 20—Landlord taking pos- 
session of land from tenant for personal 
cultivation without complying with pro- 
visions of Ss. 20 and 86 (2) — Tenant en- 
titled to be restored to possession . 

(Mar) 435A 
——S. 86 (1)—Whether mere verification 
by the Tahsildar without an order of 
Tahsildar authorising the landlord to 
obtain possession disentitles the tenant-to 
claim possession under S, 36 (1)? (Quaere) 

(Mar) 485B 
——5S, 88—See ibid, S. 39 (Feb) 815C 
——Ss, 39 and 88—Lease prior to 1-4-1957 
—Section 39 does not apply—High Court 
held was right in treating application as 


‘one under S. 36 read, with S. 38 and grant- 


ing relief of possession-of half area of 
lands leased, under S. 38 (4) (a), proviso (i) 
with Praniai dizections to Revenue Court. 

2 -- .. (Feb) .815C 
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Tenssey Laws — Bombay - Tenancy. ard 
Betas Lands (vik rbha and Katok 
Arsa) Act {contd.) : 

——S. 43 (Prior to Amendment. by Act:2 
-af 1962)—See ibid, S. 46 (1) (Aug) 1859A 
——$s. 46 (1), 48 (Prior to Amendmert by 
-Act 2 of 1962)—Protected lessee not taking 
steps to purchase land from owner prior 
‘40 insertion of sub-s. 14.A in S. 43 which 
is mat retrospective — He became szatu- 
story owner under S. 46(1) with effect rom 
-1-4-1961 (Aug) 1559A 
Ss.52 and 132 (2) (i)— Interpretation 
af — “Protected lessee’ in Berar — Land- 
‘Jord terminating tenancy on ground of 
“wequirement. of personal cultivation and 
@otaining possession under S. 9, Berar 
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Tenancy Laws (contd.) 
—Madras City Tenants’ Erotection Act 


‘(3 of 1922), S. 12, Proviso(as amended by 


Act 19 of 1955)— — Effect of contracts made 
by tenants — Protection against eviction 
is not available to a tenant who stipulates 
in writing registered as to the erection of 


-building in so far as those stipulations 


Act (24 ef 1951) — S. 52 of Bombay Act . 


avhen applies (Feb) 281G 
——S. 182 (2) (i) See ibid, S. 52 

(Feb) 281C 
—Bosabhay Tenancy and Egricultural Lands 
(Bmandment) Act (81 of 19868) — See Zon- 
-stitution ef India, Art, 31-A (Oct) 1992 - 


—Hiyderabad Kbolition of Inams and Cash 
Grants Act, 1954 (8 of 1955), S. 3 (2) b)— 
See ibid, 8, 33 . ` (Sep) 1359A 
‘——§. 8 - Crucial date for grant of cecu- 
ancy rights is 1-7- 1960 when the entire 
Act came into effect and not ihe dae of 
‘vesting of the land i in the State on 20-7. 
1955 (Sep) 1359B 
_——S. 33—Relationship of landlord and 
tenant continued to subsist between 20-7- 
1955 when inams were abolished and 
Jands vested in the State and 1-7-1960 
when a notification under S. 1 (3) (b) of 
‘the Act by Maharashtra Government made 
the entire Act applicable (Sep) 1359A 


—WHyderabad Abolition of Inaws (Amend- 
mant) Act (40 of 1958), S. 4— See Tenancy 
‘Laws — Hyderabad Abolition of Inams 
and Cash Grants Act 1954 (8 of 1955), 
5. 33 (Sep) 1S:9A 


—HMadaya Bharat Zamindari Abolition Act 
€43 of 49513, S. 4 {1) (Suit for récemp. 
ion and possession of mortgaged laad by 
propeictors— Enforcement of Act daring 
. pendency of suit— Effect of S. 4 (1) @) on 
the rights -of plaintiffs | (Jen) 77 


—Madbya Pradesh Abolition of Propristary 
‘Rights (Estates, Mahals, Alienated Lands) 
Act (i of 1954), S. 14 — Civil Cour: and 
aot the Compensation Officer has juris- 
-diction to determine compéting claims of 
-persers to proprietary rights to property 
westing in Government under S. 3 

(Apr) 681G 

Isl {S. C.) Indexes 5, 


related to buildings erected after the date 
of contract - (Nov) 2866A- 


—Madras Inam Estates (Abolition and 
Conversion Into Ryotwari). Bot (26 of 
4963), Preamble — See : 
(1) Constitution of India, Art. 31 
(Jan) 161D 
(2) Constitution of India, hee 31 (2) 
` (Jan) 161C 
(8) Constitution of India, Art. 31-A 
(Jan) 161A 
(4) Constitution of India, Art. 246 
(Jan) 161B 
—WMadras Lease Holds (Abolition and Con- 
version Into Ryotwari) Act (27 of 1963), 
Preamble—See also 
(1) Constitution of India, Art. 31 
(Jan) 161D 
(2) Constitution of India, a 31 (2) 
(Jan) 161C 
(3) Constitution of India, Art. 3l - 
- (Jan) 161A 
(4) Constitution of India, Art. 246 
(Jan) 161B 
——S, 4 — The Act cannot be challenged 
as unconstitutional on the ground of 
violation of fundamental rights under 
Arts, 19 and 31 as itis completely pro- 
tected by Ait. 31-A (May) 989A 


——S. 9 — There is no bar to applying 
the provisions of the Act to a particular 
village merely because procéedings under 
the Land Acquisition Act, 1894 have 
been taken in respect of certain lands 
especially when no award of compensa. 
tion has been made and the lands have 
also not vested in the State (May) 939B 


—Watras Minor Inams (Abolition and 
Conversion into Ryotwari) Act (30 of 
4963), Pre—Validity —See also 
(1) Constitution of India, E 81 
(Jan) 161D 
(2) Constitution of India, Art. 31 (2) 
(Jan) 161C 
(8) Constitution of India, Art, SLA 
(Jap) 161A 
(4) Constitution of India, Art. 246 
(Jan) 161B 
— Maharashtra Agrioultoral Lands (Ceiling 
on Holdings) Act. (27 of 1981). S.12 — 
Determination of ceiling area — Is to be 
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Tenancy Laws— Maharashtra Agricultural 

Lands (Ceiling on Holdings) act (contd) 
determined with reference to state of 
affairs of a person onthe appointed day 
i.e. 26-1.1962. The area so fixed would 
not be liable to fluctuations with subse. 
quent increase or decrease in the number 
of his family members (Oct) 21387B 


—-Mysore (Personal and Miscellaneous) 
Iname Abolition Act (4 of 1955), S. 22— 
Proceedings under Act by tte Special 
Deputy Commissioner or Special Tahsil- 
dar are not judicial— Production of docu- 
ments in evidence in such proceedings 
are not strictly governed by provisions 
of Evidence Act ` (July) 1363 


—Punjab Security of Land Tenures Act 
(40 of 1958), S. 18 (1) (i)— Claim of right 
of purchase under—Six years should have 
been completed on date of application 
for purchase : (Feb) 198 


—U. P. Imposition of Coiling on Land 
Holdings Act (4 of 1964), S. 6 Cl. (xvii)— 
Exemption of certain land from imposi- 
tion of ceiling — Land used for growing 
fodder for purposes other than dairy are 
not exempted (July) 1407 


—U. P, Zamindari Abolition and Land 
Reforms Ac 1980 (4 of 1951}, Ss. 6 (a), 
18—Trees constituting grove do not vest 
in State— They can be proceeded against 
under S. 24 of U, P. Encumbered Estates 
Act (25 of 1934) (Sep) 1678C 
—~_S, 18—See also 
(1) Debt Laws — U. P. Encumbered 
Estates Act (25 of 1934), S. 24 
(Sep) 1678A 
(2) ibid, S. 6 (a) (Sep) 1678C 
——5, 20 (b) — A person cannot claim 
adhivasi rights under S. 20 (b) when his 
name is entered in the record as occu- 
pantin the year 1856 Fasli surrepti-. 
tiously, fraudulently or fictitiously 
: (Apr) 673A 
-= S, 23 (1) (a) — Impartiable estate of 
undivided Hindu family—Transfer by its 
holder in favour of junior member of 
family in recognition of right of mainten- 
ance, held, not gift (Sep) 1687 
S.70— see Debt Laws — Uttar Pra- 
desh Encumbered Estates Act (25 of 
1934), S. 23B _ (Aug) 1429 


—U. P. Zaminéari Abolition and Land 
Reforms Ruies (1982), Rule 77 (i) — See 
Debt Laws— Uttar Pradesh Fncumbered 
Estates Act (25 of 1984), S. 235 

(Aug) 1429 





Tenancy Laws (contd.) 

—W. B, Estates Acquisition Act (4 of 
4984), S. 6 (2) Proviso — A person-to be. 
come a direct tenant under the Govern- 
ment by virtue of the Proviso-has to hold 
a valid Jease of the land from the inter. 
mediary immediately before the date of 
vesting of estate in State (Oct) 2097 


Trade and Merchandise Marks Act (48 of 
4988), Ss. 2 {j), 9 (8) Trade mark consist- 
ing of numeral— It can be distinctive — 
Registration of numerals not limited to 
textile goods —Registrable for other goods. 
also on proof of extensive use 


: (May) 898D 

——S, 9 (8)—See also 
(1) S. 2 ij) (May) 898D 
(2) ibid, S, 32-(c) (May) 898B 


——Ss, 11 (e), 32 (b) — Registration of 
non-registrable trade mark, it not being 
distinctive — Rule under S 82 as to 
its conclusiveness — Applicability — 
Clause (e) of S. 11 — Construction of 
(May) 898E. 

—S. 32 (b) — See ibid, S. 11 (e) 

(May) 898E. 
—— Ss. 32 (c), 9 (3) — Word “distinctive” 
is used in S. 82 (c) in same sense as is. 
used in S. 9 (3) — Expression “for the 
purpose of.this Act” in 5.9 ‘8) indicates 
that word “distinctive?” has uniform 
meaning all theaughout the Act 

(May) 898B 
—S, 82 (c), 56 — Presumption under 
S. 32 as to registered trade mark — Re. 
buttal on ground that mark is not distine- 
tive — Fact that mark is not distinctive 
must exist as on: date of filing rectifica- 
tion application under S. 56 and not on 
date of registration (May) 898G. 


——S. 32 (c) — Distinctiveness of trade- 
mark — Loss of — Cancellation of regis- 
tered trade mark — When possible 

(May) 898F 
— S. 82 (c) — Expression “commence. 
ment of proceedings” — Interpretation of 

: (May) 898G 

—S,32(c) — Infringement of registered 
trade mark — Negligence to proceed 
against— When amounts to abandonment 
of trade mark (May) 898H 
—S. 56 — See ibid, S. 32 (c) 
| (May) 898C 
——S, 56 — Power to rectify is aiscre- 
tionary No interference in appeal when 
discretion is properly exercised. 

(May) 898} 
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Trade and Merchandise Marks Act (contd.) 


——S 56 (2)-— “Aggrieved person” —. 


Expression includes person who has, We- 


fore registration, used trade mark in - 


question as also person against whom <n. 
fringement actiun is taken or threatened 
(May) 893A 


‘Transfer of Property Act (4 of 1882), S. 3 


— Question of constructive notice has to 


be determined on facts and circumstances 
of each case and has to be approached 
from equitable considerations 

- (July) 1201B 
——S. 6 (g) — See Pensions Act (1872), 
S. 1 f i (May) 843G 
— Ss. 58, 60 — Mortgage with posses- 
sion -- Lease back — Preliminary decree 
— No application for final decree— Mort- 
gagee only loses his right to recover 
money by sale of property — Otherw:se 
_ his security remains intact — Mortgagee 
can sue on rent note — Mortgagor ccn- 
tinues to have his right to redeem 


(Feb) 210 
— S. 58 — Mortgage or lease — Tests 
stated à i : (Aug) LE75 
— S, 60 — See ibid, S. 58 (Feb) €10 


——S. 67.A — Same mortgagor— Husband 
and wife owning separate properties aad 
mortgaging their properties separately 
and jointly — Suit to.enforce joint mort- 
gage does not bar a suit to enforce moc-t- 


gage executed by one spouse alone—- 


Section 67.A not attracted (May) 884A 
-S. 100 — See Municipalities — Bom- 
bay Provincial Municipal Corporation 
Act (1949), S. 141 
—S. 105: — See also - 
(1) Tenancy Laws — W. B. Estates Ac. 
` quisition Act (1 of 1954), $.6 @), 
(Oct) 2097 
(2) ibid, S. 53 . (Aug) 1575 
(3) ibid, S. 116 (June) 1081B 
——S. 105 — Lease whether, permanent 


Proviso 


or for lifetime — Determination of —-: 
Agreemeut of lease for fixed period in’ 


building - 
(Sep) 1873A 


first instance. for constructing 


--—S. 107—Agreement varying essent.al — 


term like rent of an existing registered 
lease must be registered (Apr) 731 
—— S. 108 (d) — Accession to leasehcld 
property — Claim by lessee by makiag 
contradictory pleas of adverse possession 
and of easementary rights by prescription 
_— Maintainability of claim (Sep) 1873B 
——S. 118. Iltustration (b) — Notice to 
quit on ground of arrears of. rent - Secoad 
notice demanding rent for period between 
Ist and 2nd notice— Waiver of first notice 
- (Jan). 102 


‘tenancy. nor a licence _ 


(July) 1201A l 


T. P. Act (contd.) : E E7 
—Ss. 116 and 105 — Consent decree for 
eviction — Judgment-debtors allowed to 
continue in possession for period of five 
years - Mesne profits at higher rate re- - 
quired to be paid by judgment debtors.— 
Clause in decree that in case of default of 
mesne profits they could be immediately 
called upon to deliver possession — Con- 
sent decree neither constituted a new 
(June) 1081B 


Trusts Act (2 of 1882), S. 82 — -Advanee- 
ment — Hindu transferring his money 
in a bank to the joint names of himself 
and his son — Amount made payable to 
either or survivor— Plea of advancement 
by son— Proof . (Oct) 1962B 


Usurious Loans Act (10 of 1913) 
. See under Debt Laws. 


U. P. District Boards Act (40 of 1922) 
See under Panchayats. 


U. P. Encumbered Estates Act (25 of 4234) 
See under Debt Laws. 


U. P. High Court (Abolition of-Letters 
Patent Appeals) Act (44 of 1963), S, 3 — 
Bar against filing Letters Patent Appeals 
— Insufficiently stamped memorandum of 
appeal filed before Act, but accepted on 
payment of deficit fees after. Act came 
into force — Can be treate1 as pending 
appeal —. Bar under S. 8 not attracted 
(July) 1874 
U. P. Imposition of Ceiling on Land Hold.- 
ings Act (1 of 1961) . 
See under Tenancy Laws. 


U. P. Industrial Disputes Act (28 of 1947),. 
S, 4K — See Industrial Disputes Act 
(1947), S. 10 (Dec) 2521A . 


U. P. Kshottra Samittis and Zilla Pari. 
shads Adhiniyam (33 of 1964) , 
See under Panchayats. 


U. P. Municipalities Act (2 of 1918) 
See under Municipalities. : _ 


U. P. Muslim Wagfs Act (18 of 1960), S. 19 
— See Religious Endowments Act (1868), 
S100 (July) 1896 
U. P. Sales Tax Act (45 of 1948) 

See under Sales Tax. 
U. P, Sales Tax Rules (4948) 

See under Sales Tax, 


U, P. Sales Tax (Walidation) Act (45 of 
- 4988) 


See under Sales Tax. 
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U.P. (Temporary) Control of Rent and 
Eviction Act (3 of 4947) 
See under Houses and Rents. 


U, P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951} 
See under Tenancy Laws, 


U. P. Zamindari Abolition and Lard Re- 
forms Rules (1952) 
See under Tenancy Laws..- 


U. P. Zamindars Debt Reduction Eet G5 of 
~ 4953 
See under Debt Laws. 


. Wast Bengal. Board ‘of Secondary Educa. 
- tion Act (5 of 1963) 
See under Education. 


W. B. Board of Sesondary Education (Ap- 
pointment of Secretary) Rules (1963) 
See under Education. 


West oa Estates Acquisition Act (4 of 
_ 4954 
. See under: Tenancy Laws. 


West Bongal (Prevention of Violent Koti. 
vities) Act (49 of 1970) 
` See under Public Safety. x 


Wealth Tax Act (27 of 4987), S. 2 (e): — 
Assets ~= Includes property of every des- 
cription—Creation of wakf.alal-aulad by 
Hanafi Mussalman— Right of beneficiaries 
(Sep) 1691C 
——S, 2 (e) (iv). — ‘Annuity’—Meaning of 
— Trust deeds—Trustees to pay annually 
to assessee a share of income from trusts 
funds after deducting expenses—Assessee 
having only life interest in such payments 
— Payments are not annuities 
(May) 915A 
-—S, 2 (e) (iv) — Word “Annuity” — 
Meaning (Sep) 1691E 
—S.5 (1) — Jewellery intended for per- 
sonal use of assessee only comes within 
S. 5(1)(viii)—Its value cannot be included 
in computation of net wealth of assessee 
—S.5 (1) (xv) deals with jewellery in 
general (May) 915B 
-~—S. 7 (1)—Valuation of asset—Right to 
share in income— Market value — Deter- 
mination of ' (Sep) 1691D 
——S. 7 (2) — Determination of value of 
assets — Assessee Electric Supply Com- 
‘pany — Service connections shown as 
assets— Mode of valuation (Dec) 2447 


Wealth Tax Act (contd,) 

——S. 7 (2) — Determination of value of 
assets — Book value in the balance sheet 
should be taken as the primary basis of 
valuation— Wealth Tax Officer can make 
such adjustment in cash valuation 


(Dec) 2458. 


-—— S, 21 (1) (As it stood prior to 1964 
Amendment)—Assets held by a trustee — 
A trustee holding assets for the benefits 
of the beneficiaries under a trust-deed is 
assessable to wealth-tax under the Section 

(Dec) 2468A 
——S. 21 (4) — Shares of beneficiaries 
under a trust whether indeterminate — 
Where the settlor creating trust and_ his 
wife are alive, they have a right to be 
maintained out of the income of the trust 
properties and a right of residence in the 
house situate in that property; the set- 


tlors minor sons have a right to be main. ` 


tained and educated, the shares of the 
beneficiaries are indeterminate 

(Dec) 2463C 
W. B. Land (Requisition and Acquisition) 
Kot (2 of 1948)—Act is not ultra vires the 
Constitution :under Art. 19 (1) (f} read 
with Art. 19 (5) (May) 961 
——S. 17 — See Chandernagore (Merger) 
Act (1954), S. 17 (May) 963 


West. Bengal Transferred Territories 
(Assimilation of Laws) Act (49 of 1958), 
S. 3 (2), Proviso, Cl. (a) — Repeal of laws 
existing in transferred territories, effect 
of . (Oct) 2116 


Words and Phrases — ‘Annuity’, meaning 


.of—See Wealth Tax Act (1957), 5, 2(e)(iv) 


May) 915A 

——‘Business” or ‘trade — See Houses 

and Rents—Bombay Rent Restriction Act 

(16 of 1931), S. 4 (2} (b) (June) 1081D 
———Mineral— Granite is a mineral 

(Aug) 1569B 

——Occasions”—-See Sales Tax—Central 


Sales Tax Act (1950), S. 5 (1) (May) 870E 


——‘Pending” — See Criminal Law 
Amendment (Amending) Act (22 of 1966), 
S.5 (June) 1120D 

~——‘Person in-charge’ — See Foreign 


Exchange Regulation Act (1947), S. 28C 
(D) & (2) (Nov) 2162A 
--—‘Pet animal” — See Sea Customs Act 
(1878), S, 75 (Feb) 298A 
——Word ABP Meanie of 


(Sep) 1691B l 


Er 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETC., IN AIR 1971 SUPREME COURT 


Diss.=Dissented from in; Not F.=Not followed in; Oyer.=Overruled in; Revers.=-Reversed in. 


Privy Council 


(1811-12) 16 Cal W N 74 (PO), Mir Sarwarjan v- 


Fakruddin Mahomed- Held no longer good 
law in view of AIR 1948 PC 95 as interpreted 
AIR 1971 Cal 841 (Aug). 


` Supreme Court 


‘AIR 1954 SC 938 = 1954 SCR $17, Chaturbhuj 


Vithaldas Jasani v. Moreshwar Parashram— 
Not F. in view of later decision in AIR 1968 
SC 1218 as interpreted AIR 1971 Cal 219A 


(May). 

AIR 1966 SC 671=(1966) 1 SCR 466, Madhya 
Pradesh Industries Ltd. v. Union of India— 
Held’ overru'ed by AIR 1967 SC 1606 as 
interpreted AIR 1971 SC 862B (May), 

AIR 1966 SC 671=(1966) 1 SCR 466, Madhya 
Pradesh Industries Ltd. v. Union of India— 
Held overruled in AIR 1967 SC 1606 as 
interpreted AIR 1971 All 54B (FB). (Feb). 


Allahabad 


AIR 1918 All 115=ILR (1943) 453 (FB), Nawal 
Kishore v. Municipal Board Agra — Over. 
AIR 1971 SC 1201 B (July). - 

(1957) W P No. 508 of 1956, D/- 1-5.1957 (All), 
Hukam Singh v. Board of Revenue U. P. — 
Held no longer good law in view of AIR 1968 
SC 466 as interpreted AIR 1971 SC 673A 


(Apr). : - 

(1963) C W No. 1885 of 1962, D/- 9-9-1963 {All)— 
Revers. AIR 1971 SC 966A (May). 

(1963) Spl. App. Nos. 829 & 828 cf 1963, D/-8-10- 
1963 (All)—Revers. AIR 1971:SC 806 (Feb). 

(1968) Civil Mise. W P No. 3160 of 1962, D/- 8-1- 
1963 (Al])—Over. AIR 1971 SC 1696C (Sep). 

AIR 1963 All 52, Balwant Singh v. Bishan Sahai — 
Reyers. AIR 1971 SC 2079 (Oct). 

(1964) F. A. No. 11 ef 1957, D/. 11-8-1964 (All)— 
Revers. AIR 197I SC 2210 (Nov). 


_ AIR 1964 All 552 (FB), Mannalal v. Chhotka Bibi 


— Reyers, AIR 1971 SC 1374 (July). 

(1965) Spl. A. No. 188 of 1961, D/-.19-4-1965 (All) 
— Revers. AIR 1971 SC 1224A,B,C,D (July). 

ILR (1966) 1 All 153, U. P. Sunni Central Waqf 
Board v. Md. Alim Chisthi — Revers. AIR 
1971 SC 1886 (July), 

(1967) S. A. No. 807 of 1965, D/- 14-4-1967 (All) 
Revers. AIR 1971 SC 2218 (Nov). - 

(1967) Spl. App. No. 457 of 1967, Dj/- 21.7. 

: 1967 (All) —Revers. AIR 1971 SC 2147 (Oct). 

AIR 1967 All 185, Hanuman Pershad Gupta v. 

_ Hiralal—Revers. AIR 1971 SC 206 (Feb). 

AIR 1967 All 391, Lakshmi Ratan Cotton Mills Co., 
Ltd. v, Aluminium Corporation of India — 
Revers. AIR 1971 SC 14t2A (Aug). 

(1969) S. A, Nos. 1197 and 1198 of 1967, DJ- 81-1- 
1965 (All)- Revers. AIR 1971 SC 2361 (Noy). 

(1969) Election Petition No. 82 of 1969, D/- 8-12. 
1969 (All)—Revers. AIR 1971 SC 676 (Apr). 

(1969) Cri. App. No.-1694 of 1969 and Ref. No. 44 
o 1969 (All)—Revers. AIR 1971 SC 2156E 

ct). : F: 


Allahabad (contd.) 


(1970) 75 ITR 350 (All), Gur Bux Har Bux Rai v. 
Commr. of Income-tax U. P, ~ Revers. AIR 
1971:S C 2444A,B (Dec). 


Andhra Pradesh. 


AIR 1960 Andh Pra 74—30 Com Cas 104, Godavari 
Sugar and Refineries Ltd. v. Kambhampati 
Gopala Krishnamurthy—Over, AIR 1971 § C 
1292B (July). 

AIR 1960 Andh Pra 366—1960 Cri L J 886, In re 

. Govinda Rao — Over, AIR 1971 SC 1725B 
(Sep). 

(1962) 1 Andh W R 263, Govindaswami v. State of 

_Andh-Pra — Over. AIR 1971 SC 1920 (Sep). 


(1964) Appeol Suits Nos. 21 of 1959 and 362 of 
1958, D/- 17-4-1964 (AP)— Revers. AIR 1971 
SC 71B,C;(Jan). 


(1964) Writ Petn. No, 907 of 1963, D/- 1-9-1964 
(Andh Pra)—Reyers, AIR 1971 SC 1519 (Aug). 


(1965) C. C. C. Appeal No. 24 of 1959, D/- 16-12- 
1965 (AP)—Reyers. AIR 1971;SC2184F (Nov). 


AIR 1967 Andh Pra 99, Jayalaxmi Rice and Oil 
Mill Contractors Co, Angalur v. Commr. of 
Income-tax Andh Pra- Revers. AIR 1971 SC 
1015 (June). 

(1968) Cri. App. No. 188 of 1936, D/. 19-4-1961 
(AP)—Revers. AIR 1971 SC 811B (Apr). 


(1968) Cri. Appeal No. 833 and 1081 of 1966, 
D/- 26-4-1968 (Andh Pra)—Revers. AIR 1971 
SC 1467 (Aug). 

(1969) W. P. Nos. 2871 of 1968, D/. 81-12-1969 
(AP)—Revers. AIR 1971 SC 891A (May). 


(1970) Cri. App. No. 7 of 1970, D/- 11-8-1970 
(AP)—Revers, AIR 1971 SC 1451 (Aug), 


(1¥70) Writ Petn. No. 2720 of 1970, U/- 5.9-1970 
(AP)—Revers. AIR 1971 SC 1507B (Aug). 


(1970) Writ Petn, No. 240 of 1988, D/. 21-10-1970 
(Andh Pra)—Revers. AIR 1971 SC’ 1801A 
(Sep). 

f Assam. 


(1964) F. A, No. 22-of 1960, D/~ 17-4-1964 (Assam 
—Revers. AIR 1971 S C 1253 (July) . 


(1966) A. F. O. D. No. 56 of 1964, D/- 12-9 1988 
(Assam & Nagaland) — Revers. AIR 1971 S5 G 
2015 (Oct). 

(1966) Civil Rule No. 296 of 1964, D/- 28-6-1968 
(Assam) — Revers. AIR 1971S C 674 (Apr). 

AIR 1967 Assam 13, Daksha Prasad Deka v. Ins- 
pector General ot Police Assam— Ryers. AIR 
1971 S C178 (Jan). 

AIR 1967 Assam 58, Commr, of Income-Tax Assam 

x v. G. Hyatt — Revers. AIR 1971 S C 725A 
(Apr). 

AIR 1967 Assam 61, Jalannagar South Estate Ltd. 

-7 y. Commr. of Taxes Assam — Revers. AIR 
1971 S C 21354A, B (Oct). 

AIR 1969 Assam 25, M. Gurumoorthy v. Accoun- 
tant General Assam & Nagaland — Revers. 
-AIR 1971 S C1856 (Sep). - 
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Bombay. 


(1902) I LR 27 Bom 43 — Diss. AIR 1971 Ker S8A 
(FB) (Feb). 

AIR 1958 Bom 8, Harilal Bhagwanji v. Shastri 
H. U,—Over. AIR 1971 S C 810 (Feb). 

(1965) Spl. C, A. No. 380 of 1964, D/- 17-9-1965 
(Bom)—Revers. AIR 1971 SC 2577B (Dec). 

(1966) Special Civil Appln. No. 831 of 1965, 
Dj- 19-6-1966 (Bom) ~ Revers. AIR 1971 SC 
28IC (Feb). 

(1866) Appeal No. 11 of 1968, D/- 5.7-1966 (Bom) 
Revers. AIR 1971 S C 998.(May). 


(1966) 18 S. T. C. 424 (Bom), Champalal v. Dy. 
Commr. of Sales Tax Eastern Divn. Naspur— 
Revers. AIR 1971 S C 908 (May). 

AIR 1907. Bom 434=69 Bom L 229, Bishan v. 
Maharashtra Watch and Gramophore Co. — 
Over. AIR 1971 S C 1495A (Aug). 

(1968) Criminal Appeal No. 1758 of 1966, D/- 15- 
1-1968 (Bom) — Revers. AIR 1971 5 C 953 
(May). 

(1968) Cr]. App. No. 818 of 1967, D/- 21-11-1968 
(Bom) — Partly Revers. AIR 1971 S C 840A 
(May). 

(1969) Spl. Civ. Appln. No, 41 of 1969, D/- 19-6. 
Gian) (Bom) — Revers. AIR 1971 SC 102]A 

un). 

(1969) C. A. No. 1578 of 1969, D/- 16-7-1969 (Bom) 
— Over. AIR 1971 § C 2187B (Oct). 


I LR 1989 Bom 484, Harivansh Lal v. State of - 


Maharashtra — Reyers. AIR 1971 S CLISDA, 
B, C (June). 

(1970) S, C. A. No. 939 of 1870, D/- 20-11-1970 
(Bom) — Revers. AIR 1971 S C 1804 (Sep). 

(1970) Spl. Civil Appin. No. 1583 of 1970, D/- 18/ 
2'.12.1970 (Bom) — Revers. AIR 1671 S C 
1783A (Sep). 

(1970) 72 Bom L R 797, State of Maharasbtra v. 
Rajkumar Kochhar — Revers. AIR 1371 S C 
1630A (Aug). > 

Calcutta. 


IL R{(1939) 2 Cal 425, Har Narain Misra v. 
Kanhaiyalal Lohawalla—Over. AIR 1971 S G 
1292B (July). 

AIR 1953 Cal 238-1953 Cri. L J 574, Dulal 
Chandra Mondal v. State~Over. AIR 1971 SC 
2486H (Dec). 

AIR 1954 Cal 606==95 Cal L J 48, Bharat Constru- 
cation Co. Ltd v, Union of India — Oyer. AIR 

. 1971 S C 2298 (Noy). 

(1962) F. A, No. 24 of 1951, D/- 24-1-1962 (Calf — 
Revers, AIR 1971 S C 12454, B (July), 

(1962) A. F. O, D. No. 173 of 1956, D/- 7-3-1962 
(Cal) — Revers, AIR 1971 SC 1023A, E,C 
(June). : 

(1963) Civil Rule No. 1824 of 1961, D/. 14-3-1363 
(Cal) Revers. AIR 1971 S C 512 (Mar). 

(1964) F. A. No. 232 of 1955, D/- 26.5-1964 (Ca])— 
Revers. AIR 1971 S C 465B, D (Mar). 

(1964) 68 Cal W N 752, Standard Refisery and 
Distillery v. Commr. of Income-Tax (Central) 
Calcutta — Revers. AIR 1971 S C 2293 (Nov). 

(1965) I T. Ref. No. 120 of 1961, D/- 26-3-1965 
(Cal) Revers. AIR 1971 S C 2328 (Nov). 

(1965) I. T. Ref. Nos. 183 and 238 of 1961, D/- T- 
5-1965 (Cal) — Revers. AIR 1971 SO 2274B 

~ (Nov). 

(1966) I. T. Ref. No. 102 of 1962, D/- 30-9-1968 
(Cal) —Revers, AIR 1971 S C 2516 (Dac). 


List of Cases Over., Revers. etc., in A.I.R. 1971 Supreme Court 


Calcutta (contd.) 


I LR (1966) 2 Cal 289, Motilal Sareogi v. Chirani- 
lal Khaitan — Revers, AIR 1971 SG 2116 
(Oct). 

(1967) Appeal from Original Order No. 551 of 1966, 
Dj- 22-12-1967 (Cal) — Revers. AIR 1971 S € 
1814 (Sep). 

AIR 1967 Cal 382 (FB), Sheo Nath Singh v. Asst. 
Commr. of Income-Tax - Revers. AIR 1971 
S C 2451B (Dec). 

(1967) 87 Com Cas 593 (Cal), Commr uf Weath 
Tax v. Birla Jute Meg. Co. Ltd. ~ Revers. AIR 
1971 SC 2458 (Dec). 


(1967) 91 Cal W. N. 926, Jyoty Prakash Mitter v. 
oe of India ~ Revers. AIR 1971 S2 1098B,C 

an)’ 

(1967) 64 I. T. R. 317=JLR (1968) 1 Cal 415, Shree 
Ramesh Cotton Mills Ltd. v. Cəmmr. of 
hee — Overs. AIR 1971 $ C 2828 
(Nov). 


AIR 1968 Cal 19={1967) 2 I T J 322—867 I TR 56, 
Kedarnath Jute Manufacturing Co. Ltd. v. 
Commr., of Income Tax (Central) — Revers. 
AIR 1971 S Č 2145 (Oct). 


ILR (1968) 2 Cal 586, Durga Prosad v. Commr. of 
Income Tax—Reyers. AIR 1971S C 2439A 
(Dec). 

(1968) 67 I T R 705 (Cal), Commr. of Income Tax 
(Central) Calcutta v. Karamchand Thapar & 
Bros. Ltd. — Revers. AIRI971 S C1590A, B 
(Aug). 

(1968) 72 Cal W N 205, Indian Airlines Corpora- 
tion yv. Sukdeo Rai — Revers. AIR 1971 $C 
1828 (Sep). 


Delhi 


(1967) Appeals Nos. 47 to 50 of 1967 D/- 13-3- 
1967 Central Board of Excise and Customs 
(Delhi)—Revers. AIR 1971 SC 118B (Jan), 


(1967) Cri. Rev. No. 371 of 1965, D/- 7-11-1¢67 
{Delhi)— Revers. AIR 197) S C 1844 (Sep). 


(1968) C. W. No, 1566 and 1567 of 1967 D/- 8.2. 
1968 (Delhi) — Revers. AIR 197] SC 1244 

i (July). 

(1970) Cri. Appeal No. 62 of 1968, D/- 4-2-1970 
(Delhi)—Revers. AIR 1971 S C 1552B (Aug). 


(1970) Cri. R. No. 188 of 1968; D/- 26-8-1970 
(Delhij—Kevers. AIR 1971 S C 1384C (July). 


1970 Lab I C 76 (Delhi), BK. Sardarilal Sunder- 
das v. Union of India — Revers. AIR 1971 
S C 1547 (Aug). 


Gujarat 


(1965) Spl. C. No. 1055 of 1965 (Guj) — Revers. 
AIR 1971 S C 189 (Jan). ` 
AIR 1965 Guj 87, Mehta Amritlal Goxaldas v. 
State of Bombay—Revers. AIR 1971 S C 300 
(Feb). 
(1968) Spl. Civ. App. 1499 of 1966; D/- 1-7-1968 
(Guj)—Revers. AIR 1971 S C 117E (Jan). 
(1970) Spl. Civil Appin. No. 387 of 1968, DJ- 
` 18-2-1970 (Guj)—Revers. AIR 1971 S C1078 
(June). i 
Himachal Pradesh 


AIR 1961 Him. Pra. 35, District Cc-operative 
Federation Ltd. v. Khub Chand Gver, AIR 
1971 S C 2298 (Nov). ; . 


List of Cases Over., Revers, etc. in A. I, R. 1971 Supreme Court 


Jammu and Kashmir 


AIR 1959 J & K 125 = 1959 Cri L J 1899, Gari v. 
State Over. AIR 1971 S C 2486H (Dec. 

¢ 1964) First Appeal No. 1 of 1960; D/- 14-12-7964 

( & K)—Revers. AIRIS7LSC 1756A (Sp). 


{ 1989) El. P. No, 37 of 1967! v/- 15-12-1969 
(J & K)— Revers. AIR 1971 S C 1552A 
(July). 2 

Kerala 


{ 1964) A. S. Nos. 506 and 510 of 1961; D/- 22-12. 

1964 (Ker) — Partly Revers. AIR 1971SC 
_ 2272 (Nov). 

1965 Ker L T 1214, Sankaran Kani v. Kunjiraman 
Kani - Reyers. AIR 1471 S C 13954, B 
(July). 

( 1967) 2 Lab L J 821 (Ker), Pro-ident Fund Ins. 
pector Trivandrum wv. N. §. S. Co-operative 
Society—Revers. AIR 1971 SC 82A (Jar). 


{ 1968) Cri. App. No. 820 of 1967; D/- 19-9-1988 
(Ker)—Revers. AIR 1971S C 1208 (July. 


AIR 1969 Ker. 179, Food Inspector (Health Off. 
cer) Calicut Corporation v. C. Gopalaa — 
Revers. AIR 1971 S C1725B (Sep). 


Madhya Pradesh 


AIR 1961 Madh. Pra. 247==1961 Jab L J 362, 
Ramchandra v. State of. M. P.—Over. AIR 
1971 S C 1762F (Sep). 

{ 1962} C. S. A. No. 310 of 1980; D/- 27-9-1382 
(M.P.)~ Revers. AIR 1971S C77 (Jan). 

{ 1965) L. P. A. No. 24 of 1962; Dj. 9-7-1962 (M.P.) 
—Revers. AIR 1971 S C 920 (May). 


(1063) L. P. A. Nos. 3 & 40f 1964, D/- 3-5-68 
(M.P.)—Revers. AIR 1971S C 1041B (June). 


( 1966) Misc. Petn. No. 303 of 1986; D/- 1512- 
1966 (M. P.) — Revers. AIR 1971S C £127 
(Oct). 

1966 M. P. L. J. (Notes) 95, R. C. Tandon v. Dy. 
Registrar Co-operative Societies, Indore — 
Revers. AIR 1971S C517B (Mar). 


{ 1968) Misc. Appeal No. 20 of 1964; D/- 27-8-1964 
(Madh Pra) — Revers. AIR 1971 SC9V4A 
(May). 

{ 1968) Cri. App. No. 143 of 1966; D/- 1-5-1368 
(M. P.)—Revers. AIR1971 S C 778A, E, D 

( Apr). 

{ 1968) Cri. Appeals Nos. 64 & 132 oi 1966; D/. 
28-2-1968 (Madh Pra) — Revers. AIR 1371 
S C 1857 (Sep). 

{1968) 63 I T R 514 (Madh Pra), Commr. of In- 
come Tax (Ms P.)—Revers. AIR I9715C 
1454 (Aug). 

{ 1969) M. P. No. 101 of 1969; D/- 18-4-1989 (M P.) 
— Partly weyers. AIR 1971 S C1986C (Cect). 


Madras 


{ 1867) 2 Weir 409—Over. AIR 1971 SC. 178 (Jaa). 

{ 1899) ILR 22 Mad 217 = 8 Mad L J 256, Chai 
Goundan v. Ramalinga Ayyar — Over, AIR 
1971 SC 751 (Apr). 

AIR 1937 Mad 481 = 45 Mad L W 515, Satyawati 
v. Pallaya— Over. AIR 1971 SC 1070B (June). 

AIR 1948 Mad 100 = 49 Cri L J 4l = ILR (1948) 
Mad 279, In re Venkataraman — Over, «IR 
1971 SC178 (Jan). 

AIR 1954 Mad 385 = ILR (19355) Mid 858, Nera. 
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Madras (contd.) 


yanan Nambudripad v. State of Madras— 
Over. AIR 1971 SC 891A (May). 

AIR 1955 Mad 608 = 1955 Cri L J 1365, Publie 
Prosecutor v. Annamalai — Over. AIR I971 
SC 840A (May). 


AIR 1958 Mad 326 = 82 IT R 237, Commr. of 
Income Tax v. Vasantha Mills Ltd. — Over. 
AIR 1971 SC 1361 (fuly). 

AIR 1958 Mad 624 = 1958 Cri L J 1488, Thothaæ 
v. Muragan—Over. AIR 1971 SC 66C (Jan). 


AIR IS62 Mad 490, A. Rangaswami Iyengar v. 
Pattammal - Revers. AIR 1971 SC 658 (Mar). 


(1964) W. A. Nos. 354 to 360 of 1963, D/- 28.12- 
Och (Mad) — Reyers. AIR 1971 SC 2051 
ct}. 


- AIR 1964 Mad 371=—(1964) 1 Lab LJ 706, East 


India Industries (Mad) v. Regional Provident 
Fund Commr. — Over. AIR 1971 SC 1519 
(Aug). 

(1964) 2 Mad L J 147 = 77 Mad L W 194, Mehsia 
Bhai v. Hale and Company—Over. AIR 1971 
SC 942A (May). 

(1065) L. P. A, No. 98 of 1963, D/- 27-4-1965 ‘Mad) 
Revers, — AIR 1971 SC 2468 (Dec). 


AIR 1985 Mad 164, Commr. of Income Tax Madras 
v. Tirunelueli Motor Bus Service Co. (P) Ltd. 
Revers. AIR 1971 SC 123 (fan). 

AIR 1965 Mad 537, S. Raiagopalaswamy Naidu v. 
Bank of Karaikudi Ltd. — Revers. AIR 1971 
SC 884B (May). 


ILR (1966) 2 Mad 857, Estate of Late Rangalal 
Jajodia v. Commr. of Income Tax Macras— 
Revers. AIR 1971 SC 147 (Jan). 


AIR 1967 Mad 88, Hussain Bhai v. Commr, of 
Income Tax Madras — Revers. AIR 1971 SC 
1256B (uly). 

ILR (1987) 3 Mad 465, Chidambaram Chettiar Ts.. 
Pl. P. v. Commr. of Income Tax Madras— 
Revers. AIR 1971 S C 2074C (Oct). y 

AIR 1968 Mad 113, K. T. Kesalram, In re — Revers- 
AIR 1971 SC 1283B (July), 

AIR 1968 Mad 117, P. Sirajuddin v. Govt. of 
Madras—Revers. AIR 1971 SC 520D (Mar). 


AIR 1968 Mad 326 = 32 ITR 287, Commr. of 
Income Tax>+y. Vasantha Mills Ltd. Over. 
AIR 1971 SC 1861 (July). 

(1971) 1 Mad L J 200, Haridas Girdhardas v. 
Varadaraia Pillai — Revers. AIR 1971 SC 
2366A (Nov). 

Mysore 


ILR (1965) Mys 108, Swami Satyanand Saraswati 
v. State of Mysore—Revers. AIR 1971 SC 
1568 A, B (Aug). 


"(1966) 2 Mys L J 180, Segu Butchaiah Setty v. 


Commr. of Income Tax — Revers. AIR 1971 
SC 854 (May). 

(1968) Ele. Petn. No. 9. of 1967, D/- 24-7-1968 
(Mys)—Revers. AIR 1971 SC 1848B (July). 


(1968) 18 Law Rep 327, Pendakur Virupanna Setty 
and Sons v. State of MysoremRevers. AIR 
1971 SC 1325 (July). 


(1969) 18 Law Rep 259 (Mysi, Dr. T. G. Siddap- 
paradhya v. Board of Appointments in Sans- 
kriti Mysore University — Revers. AIF. 1971 
SC 2264 A, B (Nov). 
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Mysore (contd.) 


(1969) W. P. No. 496 of 1969 D/. 28-9-1959 (Mys) 
Revers. AIR 1971 SC 248A (Feb). 


Nagpur 


AIR 1956 Nag 264 = ILR 1956 Nag 236, Krishna 
Rao v. Firm Radhakisan Ramsahai— Over. 
AIR 1971 SC 1889B (July). 


Orissa 


AIR 1959 Orissa 167 = ILR (1959) Cut 89, Rup- 
narain Singh v. State of Orissa — Over. AIR 
1971 SG 768A (Apr). 

ILR 1965 Cut 269, Union of India v. Kalinga Con- 
struction Company (P) Ltd.—Revers. AIR 
1971 SC 1646B (Aug). 

(1967) Cri. A. Nos. 222 and 223 of 1966, D/- 15-2- 

. 1967 (Orissa) — Revers, AIR 1971 SC 804 
(Apr). ` 

(1968) O. J. C. No. 82 of 1988, D/- 16-4-1988 

{Orissa)— Revers, AIR 1971 SC 175 (Jan). - 


Patna 


AIR 1944 Pat 5— ILR 22 Pat 320, Umeshwar 
Prasad v. Dwarika Prasad — Over. AIR 1971 
SC 310 (Feb). 

AIR 1957 Pat 24, Ramnarain v. Sukhi~Over. AIR 
1971 SC 310. 

AIR 1968 Pat 344, State of Bihar v. Bank of Bihar 
— Revers, AIR 1971 S C 1210 (July). 

(1963) 2I T J 180 (Pat), Kamakhya Narain Singh 

` v. Commr. of Income-tax— Revers, AIR 1971 
S C 794D, E (Apr). 

(1966) Tax Casés Nos. 33 and 34 of 1966, D/- 19- 
11-1966 (Pat) — Revers. AIR 1971 SC 2223 
(Noy). 

(1966) C W J C No. 143 of 1966, D/- 14.8-1966 
(Pat) — Revers. AIR 1971 S C 946A (May). 

AIR I966 Pat 371, Kripa Shankar v. Commr. of 
Wealth Tax — Revers. AIR 1971 S C 2463A 
(Dec). 

1966 B L J R 178, Bishwanath Prasad v. H. G. E. 
Corporation Ltd. — Revers. AIR 1971 S C 
2417 (Dec). 

(1967) Cri. Revn. No. 95 of 1967, D/- 31-1-1967 
(Pat) — Revers. AIR 1971 SC 1641B (Aug). 

AIR 1967-Pat 81, Tarak Nath Ghosh v. Govt. of 
India — Revers. AIR 1971 S C 828 (Apr). 

(1967) 65 I T R 432 (Pat) — Reyers.. AIR 1971 SC 
2125 (Oct). - 

(1968) Cri. App. No. 296 of 1966, D/- 17-1.19€8 
(Pat) - Revers. AIR 1971 S C 1834 (Sep). 

(1968) Cri. App. No. 458 of 1966, D/- 10.5.1968 
(Pat) — Revers. AIR 1971 S C 1606 (Aug). 


1970 BL J R665, Ram Sagar Roy v. State of Bihar 


— Revers. AIR 1971 S C 1818A, B (July). 
Punjab 


(1959) L. P. A. No. 35-D of 1956, Ð/- 27-7-1959 
(Punj) — Revers. AIR 1971 S C 748 (Apr). 

(1961) Regular Second Appeal No. 43-D of 1955, 
D/- 28-5-1961 (Punj) — Revers. AIR 1971 SC 
2111B (Oct). 

(1962) Cri. A, No. 996 of 1961, D/. 29-10-1962 
(Punj), State v. Raj Kumar — Over. AIR 1971 
S C 815 (Apr). 

(1964) Cri. Rey, Nos. 81-D to 88-D, 107-D and 
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Punjab (contd.} 


12°-D to 189.D of 1964 (Punj) — Revers. ATE 
.1971 S C 815 (Apr). ; 

ILR (1964) 2 Punj 428, Lal Singh v, Saxnfara— 
Over. AIF. 1971 $ C 2320 (Nov}. 

(1965) S. As, Nos. 138 and 189 of 1964, Ey. 1-4. 
1965 (Punj) — Partly Revers. AIR 1674 8G 
2842A (Nov). ; 

(1965) S. A. Nos. 18 and 138 of 1964, Dj- 14 
(Nee al — Revers. AIR 1971 SG 2342 

Ov). 


1965) Ex. F. A. No. 192G of 196), ÐI- 3-3. 1965- 
(Punj) — Revers. AIR 1971 SC 7424 {àpi 


(1965) Cri. Rev. Nc. 89-D of 1965, D/- 2-8-1905 
(Punj) — Revers. AIR 1971S C 472 (May). 


AIR 1965 Punj 342, Bua Das Koushal v. State of 
Punjab — Revers. AIR 1971 S € 16763 (Sep). 


(1905) Pun L R (Supp) 251 — Revers. AIR 1872 


C 1238A (July). 
(1966) Civil Writ No. 25-D of 1966, D/. 63-1886 
(Punj) — Revers. AIR 1971 SC 1925 eme) 


(1967) Civil Revision No. 1058 of 1986, DJ- 28-11- 
1967 (Punj) — Revers. AIR 1971 SO 987A 
(May). : 

AIR 1967 Punj 38, Hanuman Pershad v- LL. Rup 
Naraia — Revers, AIR 1971 S C 18333 Guly). 


AIR 1967 Punj 244 S. Gurdial Singh v. Abbey 
Dass — Revers, AIR 1971 S C 834 (May). 
(1967) 69 Pun L R 414 = ILR (1967) 2 Fenj 654, 
Sohan Sing v. Udho Ram — Over. AIR 1872 

S C 869A (Feb). 

(1968) 70 Pun L R 412, Union of India v. Bam La Ẹ 
Mansukh Rai — Reyers, AIR 1971 £ C 2388. 
(Nov). 

(1969) C. R. No. 1014 of 1968 and C. M. Ko. 188% 
of 1969, D/- 13-3-1968 and 8-5-1968 {Punjj— 
Revers. AIR 1971 S C 23824A, B (Novk 

(1969) R. S. A. No, 1949 of 1968, D/- 15-12-1959 
(Punj) - Revers. AIR 1971 S C 968A f¥eb). 

(1969) Cri. A. No. 627 of 1969 and Murder Ref. 
No. 48 cf 1969, D/- 27-11-1969 (Punj} = 
Revers. AIR 1971 S C 1218 (July 


(1960) Murder Ref. No. 61 of 1969 DA- 4.29.1989 


(Punj)—Hevers. AIR 1971 S C 20160 {Oe). 


(1969) Cri. App. No. 966 of 1969, D/. 423.1989 
(Punj)~ Revers. AIR 1971 SC 2016 ¿Oci 


(1970) Cri. App. No, 1053 of 1969 and Murder Reb 
No. 73 of 1969, D/- 9-2-1970 (Punf}— Revers, 
AIR 1971 S C 1554 (Aug. a 


(1970) Cri. App. No. 1188 of 1968, D/. T4976 
(Punj)~ Revers. AIR 1971 SC 1426 Gay), 
(1970) Cri. A. No. 515 of 1970 and Murder Befo 


No. 82 of 1970, D/- 23-9-1970 (Pun})—Revers, 
AIR 1970 S C 25050 (Dec). oe a 


Rajasthan 


AIR 1958 Raj 349-1958 Cri L J 1548, Laxunilal yo. 
Bherulal— Over, AIR 1971 S C 2486H (Deep, 


(1867) Cri. Appeals Nos. 402 and 403 of FBEB and 
251 of 1867, D/- 2-8-1967 (Raj)—Revers, ADR 
1971 S C2598 (Dec). 

(1968) Cri. App. No. 106 of 1967, Df. 25.1868 
(Raj)—Revers. AIR 1971 S C 14444, B {Ang}. 

AIR 1969 Raj 182—1969 Raj L W 285, Snorendra 
Kumar v. State of Rajasthan — Gyer. AIB 
1971 S C 176£F (Sep). 
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Rajasthan (cont3.) 


(1969) 71 ITR 120 (Raj), Shekhawati Gen2ral 
Traders Ltd v. I. T. Officer Company Ci-cle 
J, Jeippr—Reyers. AIR 1971 S C 2889 (Now), 


(1970) Civil Spl. Appeal No. 128 of 1970, D/. 
. 9-4-1970 (Raj) — Revers. AIR 1971 S C374 
(Feb). 

(1970) S. T. C. Nos. 124 to 126 of 1969, D/- 3-2- 
1970 (Raj)— Revers. AIR 1971 S C 2054 (Cet). 


Tripura 


(1966) W. P, No. 12 of 1962, D/- 16-2-1966 (Tri- 
pura)—Revyers, AIR 1971 S G 1447 (Aug). 


Miscellaneous 


(1911) 2 K.B 688=80 L J K E 918, Attorney 
General v. Seccombe — Held no longer good 
law in view of AIR 1967S C 849 as inter- 
preted in AIR 1971 All 167A (Apr‘. 

AIR 1927 Rang 109—ILR 4 Rang S63, Maung Po 
Htoo v. Ma Ma Gyi—Over. AIR 19715 C 
1070B (June). 

ATR 1933 Rang 155=ILR 11 Rang 109, Suna Meah 
v. A. S. Pillai — Diss. AIR 1971 Mad 1844 
(Apr). 

(1955) 38 Tax Cases 100=34 A T C 180, Rosette 
Franks (King Street) Ltd. v. Dick (H, M. 
Inspector of Taxes)-~Diss, AIR 1971 Ker 142 
(FB) (May). 
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“ATR 1971 SUPREME | COURT 1. 
Į (V 58 C 1} 
i (From: eee 


, J. C. SHAH, V. RAMASWAMI aD 
A. N. GROVER JJ. : 


M/s. y/o. Tractoroexport, Moscow, 
‘Appellant v. M/s. Tarapore and Co., 
Madras and another, Respondents. 


Civil Appeals Nos. 1208, 1209, 1833 
and 1834 of 1969, D/- 28-10-1969. 


gota) Civil P. C. (1908),.Preamblz — 

=~ Interpretation of Statutes — Inter- 
pretation’ should not be inconsistent 
with established International Law. 


There is a presumption that Pzrlia- 
ment does not assert or assume jris- 
diction which goes beyond the lmits 
established by the common consert of 
nations and statutes are to be iater- 
preted provided that their language 
permits, so as not to be inconsistent 
with the comity of nations or witt the 
established principles of Internat onal 
Law. But this principle- applies only 
where there is an ambiguity and -nust 
give way before a clearly expressed 
intention. If statutory enactments are 
clear in meaning, they must be con- 
strued according to their meening 
even though they are contrary tc the 
comity of nations or Internat onal 
Law." _ (Pare 16) 

(E) Civil P. C.- (1908), Preambk — 
‘Interpretation of Statutes-— Domestic 


* O. S.. Appeals Nos. 25 and 23 of 
1968 and Applins. Nos. 105 and 1(6 of 
1968-in C. S.: No. 118 of 1967 D/= 16-12- 
1968 and 12-4-1968 (Mad). 


EN/FN/F629/69/RGD/P — 
: 1971 S.C/1:1G—r . 





exe! ee Tne 


legislation to carry out International 
conventions, 


“In this country, as is the case in 
England, the treaty or International 
Protocol, or convention does not be- 
come effective or operative of its own 
force as in some of the continental 
countries unless domestic legislation 
has been introduced to attain a speci- 
fied result. Once the Parliament has 
legislated, the Court must first look af 
the legislation and construe the 
language employed in it. If the terms. 
of the legislative enactment do not . 
suffer from any ambiguity or lack of 


clarity they must be given effect to ws 


even if they do not carry out the 


.treaty obligations. - But the treaty om 


the Protocol or the canvention be- 
comes important if the meaning of the 
expressions used by the Parliament is 
not clear and can be construed in 
more than one way. The reason is 
that if one of the meanings which can 
be properly ascribed is in consonance 
with the treaty obligations and the 


other meaning is not so consonant, the 


meaning which is consonant is to be 
preferred. Even where an Act had 


‘been passed to give effect to the con- 


vention which was scheduled to it, the 
words employed in the Act had to be 
interpreted in the well-established 
sense which they had in municipal 
law. (1933) AC 402, Ref.  . (Pera 17) 


(C) Foreign Awards (Recognition 
and Enforcement) Act (1961), Sec- 
tion 3 Expression “submission” 
in. section means actual submis- 
sion or completed reference and does 
not mean an agreement to refer 
or an arbitral clause — “Agreement™ 


28. C 
does not mean a commercial contract 
but an agreement to refer or an 
arbitral clause—Genesis and the back- 
ground of the Act considered. Per 
Shah and Grover, JJ. (Ramaswami, J. 
Contra) (Para 23) 

(D) Foreign Awards (Recognition 
and Enforcement) Act (1961), S. 3 
Suit in India not liable to be Stayed 
when there is absence of actual sub- 
mission of dispute to arbitration in 
foreign country — Foreign firm, a 
party to suit will be restrained from 
proceeding with arbitration in foreign 
country — Principles of Section 35 
Arbitration Act 1940 will be applied. 

(Per Shah and Grover JJ.) — With 
regard to .foreign proceedings, the 
Court will restrain a person with- 
in its jurisdiction from instituting or 
prosecuting suits in a foreign Court 
whenever the circumstances of the 
case make such an interposition neces- 
sary or proper. This jurisdiction will 
be exercised whenever there is vexa- 
tion or oppression. In England Courts 
have been very cautious and have 
largely refrained from granting stay 
of proceedings in foreign Courts. The 


i 


injunction is, however issued against 


a party and not a foreign Court.- - 
(Para 26} 
‘Although if is a moot point whe- 
ther Section 35 of the Arbitration 
Act, 1949,~will be applicable to such a 


» . case, the principle embodied in that 
: aa cannot be completely ignored. 


hile considering the question of 
injunction. (Para 273 


Where the suit is not being stayed 
under Section 3 of the Foreign Awards 
(Recognition and Enforcement) Act it 
would be contrary to the principle 
underlying Section 35 not to grant an 
injunction restraining. the foreign 
Firm from proceeding with the arbi- 
tration at foreign country. The prin- 
ciple essentially is that the arbitrators 
should not preceed with the arbitra- 
tion side by side in rivalry or in com- 
petition as if it were a civil Court. 

l (Para 28} 

Ordinarily, a- party which has en- 
gered into a contract of which an 
arbitral- clause forms an integral part 
_ Should not receive the assistance of 
the Court when it seeks to resile from 
it. But where a suit is being tried in 
the Courts of this country, which can- 
not be stayed under Section 3 of the 
Foreign Awards (Recognition and En- 
forcement) Act in the absence of an 
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actual submission of the disputes to 
she arbitral. tribunal in foreign country 
prior to the inscitution of the suit, the 
only proper course to follow is to 
vestrain the foreign Firm which has 
Zone to the foreign Tribunal for 
adjudication of the disputes from 


- getting the matter decided by the 


cribunal so long as the suit here is 
Dending and has not been disposed of. 
(Para 29) 


Moreover, tħe arbitration proceed- 


-Engs in foreign: ‘countries if allowed - 


žo be continued, if will be ex parte 
where due to restrictions on availabi- 
lity of foreign =xchange, put by Gov- 
2rnment of India of which Courts will 
take judicial notice, it would be im- 
‘possible for Indian firms to take its 
witnesses to the foreign country 
before the arbitral ‘tribunal and- to 
properly conduch the proceedings 
there. (Para 30) 


Cases Referred: Chronological Paras 


(1968) 1968-2 All ER 89, Pa v. 
Bow Road Domestic Proceed- 
ings Court 

(1967) 1967 RPC 401, Unipat A. G. 
v.. Dowty Hydraulic Units .. - 

(1966) 1966-3 All ER 871, Salomon 
v. Commrs. of Customs and 
Excise 

{1965) : “AIR 1965 Bom 114 
{V 52) = 66 Bom LR 758, K. E. 
Corporation v. S. De Traction 

{1965) 1965-2 WLR 250 = 1965-1 _ 
All ER 230, Owners of Cargo © 
on Board the Merak v. The 
Merak (Owners) . 13, 14, 15, 43 

(1959) ATR 1959 SC 1357 
(V 46) = (1660) 1 SCR 569, 
Shiva Jute Baling Ltd. v, 
Hindley and Co. Ltd. 


(1959) ATR 1959 Cal 8 (V 46) = 
1959 Cal LJ 169, W. Wood & 
Son Lid. v. Bengal: Corpora- 

_ tion ates 

(1957) ATR 1957 Cal 240 (V 44), 
Bajrang ‘Electric Steel Co. Pri- 
vate Ltd. v. Commrs. for the 
Port of Caleutta 


(1936) 1936-2 AT] ER 721, Radio 
Publicity Lto. v. Compagnie 
Luxembourgeoise de Radiodifu-. 
sion 

(1933) 1933 AC 402 = 102 LJ PC . 

33, Barras v. Aberdeen Steam 
Trawling and Fishing Co, -> 
Ltd 17, 45 

dinar 1930-1 All ER 503, Eller~ . 

man Lines Lid. v. Murray -< 42 


46 
13 


42 


46 


19, 46 


. 46 


971 


(1907) 1907 AC 81 = 76 LJ PC n 
_ 25, Webb v Outrim 45 
(1904) 1 CLR 91, Aus. D’Emden 

v. Pedder 45 


(4898) 1898 AC 571 = 67 LJ Ci: 
628, Eastman Photographic 
Materials Co. v. Comptroller- 

. General of Patents 

(1882) 22 Ch D 397 = 52 LJ Ch 


` 325, McHenry v. Lewis 51 
(1870) 1870-5 Ch 703 = 23 LT 
_ 289, Ex. p. Campbell AE 
(1855) 6 De M& Gl = 43 ER 

1129, Hawkins v. Gathercole 47 
(1849) 13 QB 769 = 116 ER 1458, 


go eM Blane 46 
(1584) 1 Plowd 201 =75 ER 308 
Stradling v. Morgan 


M/s. S. Mohan . Kumaramangalam 
and M. E. Ramamurthi, Senior Advo- 
-eates (Mr. S. M. Ali Mohd, Mrs. 
Shyamla Pappu, M/s. J. Ramamucthy, 
Vineet Kumar and C. R. Somasekha- 
ran, Advocates with them), for Appel- 
lant; M/s. V. P. Raman, S. N. Srivatsa, 
B. Datta and D. N. Mishra, Advocates 
and Mr. J. B. Dadachanji Advocace of 
M/s. J. B. Dadachanji and Co., (for No. 
1) and M/s. Rameshwar Nath and 
Mahinder Narain Advocates of M/s. 
Rajinder Narain and Co., (for No. 2), 
. for Respondents. 


The following Judgments of the 
Court were delivered by 


GROVER, J. (For himself and Shah 
¥.}—These connected. appeals” which 
involve points of importance and inte- 
rest in international commercial arbi- 
tration arise out of a suit instituted on 
the original side of the High Court of 
Judicature at Madras by M/s. Tara- 
pore & Co, against M/s. V. O. Prac- 
toroexport, Moscow. 

2. Initially the claim was for a 
permanent injunction restraining the 
Russian firm from realizing the pro- 
ceeds of a Letter ‘of Credit opened on 
June 9, 1965, with the Bank of India, 
Ltd., Madras, which had also beer. im- 
pleaded as a defendant. Subsequently 
by an amendment of the plaint the 
plaintiff has confined relief to reccvery 
of damages. 


3. The facts chronologically are as 
follows: A contract was entered into 
on February 2, 1965, between the 
Indian and the Russian firms for the 
supply of earth-moving machinery for 
a value of Rupees 66,09,372.00. The 
machinery was required by the Indian 
firm for executing the work of excava- 
tion of a feeder canal as part of the 
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Farraka Barrage Project. On June 9, 
1965, the Indian firm cpened a Letter 
of Credit with the Bark of India Ltd., 

for the entire value of the mactinery 
in favour of the Russian firm. The 
consignments started arriving at Cal- 
cutta in October, 1965. On February 
22, 1966, the Indian firm wrote to the 
Russian firm saying -ihat there was 
something wrong with the design and 
working of motorised scrapers which 
had been supplied and which formed 
one of the items of machinery covered 
by the contract. On June 6, 1966 came 
the devaluation of the indian rupee 
by 57.48 per cent. as a result of which 
the amount that became payable by 
the Indian firm to the Russian firm 
under the contract increased by Rs. 25 
lakhs or so. On June 20, 196€, the 
Russian firm demanded en increase in 
the Letter of Credit owing to the 
devaluation. On August 1, 1966, the 
Indian firm served a notice on the 
Russian firm containing the main 
allegations relating to breach of con- 
tract on the part of the Russian firm, 
The latter was called upon to remedy ` 


_the breaches and pay compensation. Tt 


was made clear that until this was 
Gone the Russian firm would not be 
entitled to encash the Letter of ‘Credit 
for the balance amount. On August 4, 
1966, the Indian firm filed a suit on 
the original side of the Madras High 
Court and obtained an ex parte order 
of injunction in respect of the opera- 


. tion of the Letter of Credit. On 


August 14, 1966, the parties arrived at” 
a settlement at Delhi after mutual dis- 
cussion. 


4. Pursuant to the agreement the 
suit was withdrawn by the Indian firm 
but no amicable settlement, as con- 
templated, took place. The Indian 
firm instituted a suit (Nc. C. S. 118 of 
1967) on the original side cf the 
Madras High Court on August 14, 
1967. It also filed an application for 
an interim injunction in the matter of 
the operation of the Letter of Credit. 
On October 26, 1967, another applica- 
tion was filed for an interim injunc- 
tion against the encashment of the 
devaluation drafts. On November 4, 
1967, the Russian firm instituted pro- 
ceedings in terms of the arbitral clause 
in the contract before the Foreign 
Trade Arbitration Commission of the 
of Commerce. 
Moscow. On November 14, 1967, the 
Russian firm entered appearance 
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under protest before the Madras High 
Court in the suit filed by the Indian 
firm. On the same date the Russian firm 
filed an application under S. 3,of the 
Foreign Awards. (Recognition and Eñ- 


forcement) Act (XLV of 1961), herein- . 


after called the Act. A’ prayer ‘was 
made for stay of-the suit. On January 
15, 1968, the Indian firm filed an appli- 
cation for an interim injunction res- 
training the Russian firm from taking 
any further part in the arbitration 
proceedings at Moscow. We are not 
concerned with the branch of the 
litigation which came up to this Court 
at a prior stage in “respect of the 
interim injunctions granted by the 
single Judge with regard to the opera- 
tion of the Letter of Credit and. the 
subsequent arrangement made for 
payment as a result of devaluation. It 
is sufficient to mention that the ap- 
peals brought to this.court were allow- 
ed on November 26, 1968, and the 
temporary injunction granted by the 
learned single Judge relating to the 
operation of the Letter of Credit was 
vacated. 


filed by the Russian firm for stay of 
- the suit under See 3 of the Act was 
dismissed by Ramamurthi, J., on April 
12, 1968. The application of the Indian 
firm for an interim injunction res- 
training the Russian. firm from taking 
any further part in the arbitration 
@proceedings at Moscow was, however, 


granted. The Russian firm preferred ap-- 


. peals against the orders of the learned 
single Judge before a Division Bench. 
The bench maintained the orders of 
Ramamurthi, J.. The present appeals 
have been brought by the Russian firm 
by special leave ,both against the order 


of the Division Bench and against the . 


judgment of the learned single Judge. 
This was presumably done because 
there was some controversy about the 
finality of the orders which had been 


made by the single Judge of the High 


Court. 


_ 6. The questions which have to be 
determined in these appeals are cuite 


- narrow. The first question is whether ` 
the words “a submission made in bur- -~ 


suance of an agreement” mean an 
actual or. completed reference made 
pursuant to an arbitration agreement 
or they mean an arbitration agreement 
that has come into existence as-a re- 
sult of a commercial contract. Ac- 


tording to the appellant firm whenever 
there is an arbitration agreement or an ` 
arbitral clause in a commercial con- . 
tract of the nature mentioned in the 
Convention the Court is bound to stay 
the suit previded the other conditions 
laid down in Section. 3. are satisfied. - 
Dn this approach the word “submis- 


` zion” is to be understood as an arbitra- 


tion agreement or arbitral Clause re- 
lating to existing or future differences 
and the word “agreement” means an 
agreement of a commercial or business 
zharacter to which the Convention ap- 
plies. The respondent firm maintains 
that the critical words “submission” 
and “agreement” must be given their . 
natural and grammatical meaning and 
the word “submission” made in pur- 
suance of an- agreement can only 
mean an actual submission of the dis- 
putes to the arbitral tribunal. The 
word “agreement” can have reference 
to and can be construed only in the 
3ense of an arbitration agreement or 
an arbitral clause in a commercial 
zontract. It. cannot mean a commer- 
zial contract because an arbitration 


: 2 ads : _. agreement cannot be stated to have 
. § The application which had been“ 


been made pursuant to a commercial 
contract. In other words, if submis- 


_ 3ion has to be taken in the sense of an 


arbitration agreement it. would render ` 
the words “submission made in’ pur- 
suance of an agreement” meaningless 
and unintelligible The second ques- 
tion relates to the- jurisdiction of the 
Courts in this country to grant an in- 
junction restraining a party which is 
in Moscow from proceeding with 
the conduct of arbitration before a 
tribunal there. Even if the Courts 
‘have jurisdiction to grant an injunc- 
tion, it is said, it would-not be a pro- 
per exercise of -that jurisdiction in the 
circumstances of the present case to 
Zive an injunctory relief. The learn- 
2d single Judge has decided certain 
other controversial issues. but the Divi- 
sion Bench did not go into them nor 
do we propose to deal with them un- 
less the decision on the true and cor- 
rect interpretation of Section 3:of the 
foe goes- in favour of the appellant 


T. The Act has been enacted to 
enable effect to be given to the 
‘Convention on the recognition and 
anforcement of foreign arbitral awards 
done at New York on June 10, 1958, 
lo which India is a- party. In the. State- 
ment of Objects and Reasons it has 
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been pointed out that the procedure’ 
for settlement through arbitration of. - 


disputes arising from -international 
trade was first regulated by the Geneva 


Protocol on Arbitration ‘Clauses 1923 ° 


and the Geneva Convention on the 

Executive of Foreign Arbitral Awacds 

to. which India was a party and whch 

was given effect to in India by ~he 

Arbitration (Protocol and Convention) 
Act, 1937. 


8. The provisions of the Act may 


be noticed. Sections 2 and 3 are in 
these terms: 


Section 2. “In this Act unless a 
context otherwise — 
“foreign award" means an 
award on differences between 
persons arising out of legal re- 
lationships, whether contractual 
or not, considered as commer- 

_ cial under the law in force in 

/ India made on or after the 1_th 
day of October, 1360—. 


{a) In pursuance of an agreement in 
-writing for arbitration to wh.ch 
the Convention set forth in zhe 
Schedule applies; and 


ES In one of such territories as zhe- œ~ 


Central Government being satis- 
fied that reciprocal. provisions 
have. been made may, by notifi- 
cation in the Official Gazette, 
declare to be territories to whch 
the said Convention applies.” 


Serion 3. “Notwithstanding any- 


thing contained in the Arbitra- . 


tion Act, 1940, or in the Code of 
` Civil Procedure, 1908, if æy 
party to, a submission made in 
pursuance of. an agreement to 


which the Convention set forth 


in the Schedule applies, or any 
person claiming through or 
under him commences any legal 
proceedings in any Court against 
any other party to the submis- 
sion or any person- claiming 
through or under him in resp2ct 
of any matter -agreed to be 7e- 


ferred any party to such legal 


proceedings may, at any time 
after appearance’ and before 
filing’ a written statement or 
taking any other step in the 
proceedings, apply to the Court 
to'stay the proceedings and the 
Court unless satisfied that the 
agreement is null and void, n- 
operative or incapable of being 
performed or that there is not 


requires - 


in fact any dispute between the 
parties with regard to the matter 
agreed to be referred shall make 
an order staying’ the proceed- 
ings.” 

The Schedule contains the Convention 


‘on the recognition and enforcement of 


foreign arbitral awards. Article II 
may be reproduced with advantage. 


Article IT 


I. Each Contracting State shall re- 
cognise an agreement in writing 
under which the parties under- 
take to submit to arbitration all 
or any differences which have 
arisen or which may arise þe- 
tween them in respect of defin- 
ed legal relationship, whether 

- contractual or not concerning a 
subject-matter capable of settle- 
ment by arbitration. 


2. The term “agreement in writing” 
shall include an arbitral clause 
in. a contract, or an arbitration. 
agreement, signed ky the par- 

_ ties or contained in an exchange 
of Letters or telegram. 


3. The Court of a Contracting State, 
when seized of an action in a 
matter in respect of which the 
parties have made an agreement 
within the meaning of this arti- 
cle, shall, at the request of one 
of the parties, refer the parties 
to arbitration, unless it finds 
that the said agreement is null . 
and void, inoperative or incap- 
able of being performed.” 


9. In order to resolve the contro- . 
versy on the first question the history 
of the International Protocols and 
Conventions as a result of which legis- 
lation had to be enacted in England 
and India as also the relevant provi- 
sions of the Arbitration law may be 
set out. The Geneva Protocol on 
Arbitration Clauses 1923 recognised 
the validity of an agreement between 
each of the Contracting States whether 
relating to existing or future dif- 
ferences between parties subject res- 
pectively to the jurisdiction of dif- 
ferent Contracting States by which the 
parties-to a contract. agreed to submit 
to arbitration all or any differences 
that might arise in connection with 
such contract relating to commercial 
matters or to any other matter capable 
of submission by arbitration whether 
or not the arbitration was to take place 
in a country to whose jurisdiction none 
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of the parties was subject. Article 4 
of the Protocol was as follows: 

“The tribunals of the Contracting 
Parties, on being seized of a dispute 
regarding a contract made between 
persons to whom Article applies .and 
including an arbitration agreement 
whether referring to present or future 
differences which is valid in virtue- of 
the said Article and capable of being 
carried into effect, shall refer the par- 
ties on the application of either of them 
to the decision of the arbitrators.....: 

7. r 


In order to give effect to this Protocol 
the Arbitration Clauses (Protocol) Act, 
1924 was enacted in - England. 

tion 1 (1) of that Act contained provi- 
sions similar to Section 3 of the Act 
with certain differences. When the 
aforesaid Act of 1924 was enacted the 
meaning of “submission” as contained 
in Section 27 of the English Arbitra- 
tion Act, 1889, was “a written agree- 


ment to submit present or future dif- 


ferences to arbitration whether an 
arbitrator was named therein or not.” 

18. The Arbitration (Foreign Awards) 
Act, 1930, was enacted to give effect 
“to a certain convention on the execu- 
tion of arbitral awards and to amend 
sub-section (1) of Section 1 of the 
Arbitration Clauses (Protocol) Act, 
1924, which provision was described in 
Section 8 as one “for staying of legal 
proceedings in a Court in respect of 
matters to be referred to arbitration 
under agreements to which the Pro- 
tocol applies”. The Arbitration Act 
1889, was amended by the Arbitration 


Act of 1934 which also provided for’ 


other matters relating to arbitration 
law in England. In sub-section (2) of 
Section 21 the expression “arbitration 
agreement” was defined to mean “a 
written agreement to submit present 
or future differences to arbitration 
whether am arbitrator was named 
therein or not”. 


11. Although the definition of the 
expression “arbitration agreement” 
was introduced by the amendment 
made by: the Arbitration Act of 1934 
the definition of the word. “submission” 
contained in Section 27 of the Arbitra- 
tion Act of 1889 remained unaffected 
and unchanged. To complete the his- 
tory of legislation in England mention 
may be. made of the Arbitration Act, 
1950, which repealed the earlier enact- 
ments. Section 4 (2) of this Act pro- 
vided for stay when legal proceedings. 


were commenced in Court by any party 
tto a submission to arbitration made in 
pursuance of an agreement to which 
the protocol set out in the First Sche- 
dule to this Act applies”. The Sche- 
dule to this.Act contained the Geneva 
Protocol on Arbitration Clauses of 1923 


.and the Geneva Convention on the 


execution of foreign arbitral awards 
of 1927. In this Act the definition of 
“submission” contained in the Act of 
1889 was omitted. By Section 32 
“arbitration agreement” was defined to 
mean “a written agreement to submit 


-present or future differences to arbi- 


tration, whether an arbitrator 4 is named 
therein’ or not”: 


12.. In India the Arbitration (Proto: 
col and Convention). Act, 1937, was 
enacted for the first time to give effect 
to the Protocol! and the Convention of 
1923 and 1927 respectively. This was 
done as the Government wanted to 
meet widely expressed desire of the 
commercial world that. . arbitration 
agreements should be ensured effective 
recognition and protection. Section 3 
of the 1937 Act employed the same 


language as is contained in Section 3 


of the Act except with some minor 
differences. Both the Geneva Proto- 
col of 1923 and the Convention of 1927 
were appended as Schedules to this 
Act. So far as the. ordinary arbitra- 
tion law was concerned, prior to the 


. enactment of the Indian Arbitration 


Act, 1940, there were two sets of laws 
applicable to what were called. Presi- 
dency towns and areas which did not 
fall within those towns: The Indian - 


. Arbitration Act, 1899, applied to cases 


where the subject matter submitted to 
arbitration was of a nature that if a 
suit were to be instituted it could be 
instituted in a Presidency town. Sec- 
tion. 4 (b) contained the.definition of 
the word “submission” which was 


-similar to the definition in the English 


Act of 1889: In the Civil Procedure 


Code-of 1882, Part V dealt with arbitra- ` 


tion. These provisions were applicable 
to such areas which were outside the 
Presidency towns. When. the Civil 
Procedure Code, 1908, was enacted it 
contained in the IInd Schedule similar 
provisions for arbitration. There was, 
however, no definition of “submission” 
or “arbitration agreement”. The Arbi- 
tration Act, 1940, was. meant to conso- 


_lidate and amend the law relating to 


arbitration in India. The word “sub- 
mission” was not defined but the word 
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“arbitration agreement” in Section 2 
(a) was stated to mean a written agree- 
ment to submit present’ or future 
differences to arbitration whether the 
arbitrator was named therein or nct. 


13. The phraseology which has been 
employed in the English statute. cnd 


the Indian enactment for giving effzct, 
to the Protocol’and the Conventions 


relating to arbitration is practically 
the same. In the English Act of 1924 


the words used were identical with 
_ the words to be found in Section 3 of 


the Act, namely, “a submission made in 
pursuance of an agreement”. -The 
only change which has been effecced 
in the English Arbitration Act of 1350 
in Section 4 (2) is that the words “ta 
arbitration” have been inserted with- 
in the- words “submission” and 
“made”. Among the authoritative təxt 


book writers there has been a good > 


deal of divergence of opinion on ihe 
meaning of the above phraseology. In 
the 8th Edn of the Conflict of Lews 
by Dicey and Morris, Rule 182 nas 
been formulated which is based on 
Section 4 (2) of the English Arbitra- 
tion Act, 1950. Referring to Section 4 
(2) and the meaning of the words “a 
submission to arbitration made in pur- 
suance of an agreement. to which the 
protocol applies” the authors are of 
the view that this condition is satisfi- 
ed if the parties have agreed to sab- 
mit present or future disputes to arbi- 
tration. The Court is, according to 
them, under a duty to stay proceedings 
although no arbitrators have been ap- 
pointed. The word “submission” nuust 
be regarded as synonymous with the 
term “arbitration agreement” in the 
Protocol and the term “agreement to 


-which the Protocol applies” is used 


“to identify the commercial or busir.ess 
contract between the parties.” This 
statement is based on the judgmeni. of 
Searman, J., in Owners of Cargo on 
Board the Merak v. The Merak 
(Owners), (1965) 2 WLR 250. Even 
before the pronouncement of his 
judgment preference for the view 
which later on.came to be expressed 
by Scarman, J., had been indicatecé in 
the 7th Edn. of the same book. Gee 
pages 1075 to 1076). According to the 
well-known work of Russell on Arbi- 
tration, 17th Edn., the English transla- 
tion of the Protocol is most obscure. 
This is what has been stated at p. "9: 


“The words of the section, however; 
would seem to limit its operatior to 
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cases where some sort of “agreement 


’ to submit” is followed by an actual 


“submission” made “pursuant to” it 
(Presumably, the word “submission” 
here bears its natural meening, of “a 
submission (written or not) of an actual 
dispute to the authority of an arbitral 
tribunal,” rather than the statutory 
meaning which it bore under the 1889 
Act and is now borne by the phrase 
“arbitration agreement’). Thus the 
common case, of an agreement to refer 
which is never followed by a submis- 
sion because -the claimant prefers to 
sue instead, is apparently outside the 
section, although the Protocol clearly 
meant it to be covered; see the French 
text of Article 4”. 


The English translation of the French 
text in the 1950 Act has been stated 
to be a mistranslation. It has been 
suggested that the Parliament may 
have enacted -not the true text of the 
Protocol but a very limited interpreta- 
tion of the false translation. In 
Halsbury’s Laws of England, Third 
Edn., Cumulative Supplement 1968, 
Vol. II,- Arbitration, page 2, reference 
has been made to the decision of 
Scarman, J., in The Merak which was 
affirmed on appeal and which has been 
followed in Unipat A. G. v. Dowty 
Hydraulic Units, 1967 R. P C 401 the 
statement in the text being that this 
provision of law applies although no 
actual submission to arbitration has 
been made. 


. 14 ‘Tn the Merak, (1965) 2 WLR 
250, Scarman, J., read Section 4 (2) 
of the Act of 1950 with the translation 
of the Protocol in the First Schedule 
to the Act. According to him the 
Protocol was concerned with two 
agreements — one, a contract com- 
mercial in character or giving rise to 
a difference relating to matters that 
were either commercial or otherwise 
capable of settlement by arbitration 
between parties subject to the jurisdic~ 
tion of different contraciing States; 
the other an- arbitration agreement 
whereby the parties to such a contract 
agreed to submit their differences to 
arbitration. (The arbitration agree- 
ment might be itself included in and 
simultaneous with the commercial or 
business contract). Section. 4 (2) of 
the Act was. intended to make the 
same distinction between the parties’ 
business contract and their arbitration 
agreement. He proceeded to say; 


i 
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“It -uses | the term “submission to 
arbitration” to identify the protocol’s 
agreement to submit their differences 
to arbitration and the term “agree- 
ment to which the protocol applies” to 
identify the commercial or business 
contract between the parties. Sec- 


tion 4 (2), in my opinion, applies to. 


agreements: to, submit to arbitration 
made in pursuance of a contract to 
which, because of its character and the 
character of its parties, the protocol 
applies. The words “in pursuance of” 
merely establish the link’ that there 
must be between the agreement to sub- 
mit present or future differences to 
arbitration and the agreement of a 
commercial or business character be- 
tween parties of a certain class to 
which the protocol applies. They have 
in this context no temporal signi- 
ficance.” ; 
_ -15. One of the main reasons which 
prevailed in The Merak, 1965-2 WLR 
250 was that by construing “submis- 
sion to arbitration” as an actual sub- 
mission of an existing dispute to a 


particular arbitrator, it would make 


“nonsense of the Protocol”. 


16. Now, as stated in Halsbury’s 
Laws of England Vol. 36, p. 414, there 
isa presumption that Parliament does 
_ not assert or assume jurisdiction which 
goes beyond the limits established. by 
the common consent of nations and 


statutes are to be interpreted provid--. 


ed that their language permits, so: as 


. not to be- inconsistent with the comity 


of nations or with the established 
principles of International Law. But 
this principle applies only where there 
is an ambiguity and must give way 
before a clearly expressed intention. 
if statutory enactments are clear in 
meaning, they must be construed ac- 
cording to their meaning even though 
they are contrary to. the comity of 
nations or International Law. 


.17. We may look at another -well- ` 


recognised principle. In this country, 
as is the case in England, the treaty or 
International - Protocol or .conventian 
does not become effective or operative 
of its own force ~as in some of the 
continental countries unless . domestic 
legislation has‘ been introduced to 
attain a specified result. Once, the 
Parliament has legislated, the Court 
. [must first look at the legislation and 
construe the language employed in it. 
If the terms of the legislative enact- 
ment do not suffer from. any ambiguity 


_meanings 


or lack of clarity they must. be given 
effect to even if they do not carry out{' 
the treaty obligations. But the treaty 
or the Protocol or the convention be- 
comes important if the meaning of the 


- expressions used by the Parliament is 


not clear and can be construed in 
more than one way. The reason is 
that if one of the meanings which 
can be properly ascribed is in 
consonance with -the treaty obliga- 
tions and the other meaning is not so 
consonant, the meaning which is con- 
sonant is to be preferred. -: Even where] -~ 
an Act had been passed to give effect 
to the convention which was- sche- 
duled to it, the words employed in the 
Act had to be interpreted in the well 
established sense which they had in 
municipal law (See Barras v. Aberdeen 
Steam Trawling and Fishing Co. Ltd., 
1933 AC 402.) > 


18. The sonik in “The- “Merak” 
appears to have been dominated by 
the. Protocol of 1923 and the question © 
to be examined is whether the langu- 
age of Section 4 (2) of the English 
Act of -1950 and Section 3 of the Act 
contains any such ambiguity or suffers 
from any such lack of clarity as would 
justify the use of the Protocol to the 
extent made in the English case. The 
term ‘submission’ as defined in the ` 
English Act of 1889 and the Indian Act 
of 1899, was meant to cóver both an 
arbitration clause by which the parties 
agreed that if disputes arose they 
would be referred to arbitration and 
also an actual submission of a parti- 
cular dispute or disputes to the autho- 
rity of a particular arbitrator. For the 
sake of convenience, a distinction could 
be-made by calling the first “an agree- 
ment to refer” and the second “a sub- 
mission”. The term — “arbitration 
agreement” as defined by. the English 
Act of 1950 and the Indian Act of 1940 - 
also covers both “an agreement to 
refer” and “an actual submission”. 
Turning to the words used in Sec- . 
tion 3 of the Act “submission made in 
pursuance of an agreement to which 
the convention set forth in the sche-. 
dule applies”, the first.critical expres- 
sion “submission” can have both. the 
in. view of the historical 
background of the legislation which 
was enacted to give effect to the Pro- 
tocol and the Conventions. If this term 
is to be given the larger meaning of 
including of agreement to 
refer” as “an actual -sub-. 
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mission” of a particular dispute, 
it has to be „determined which. 


meaning would be appropriate in' the 
context in which the term “submission” 
has been used in Section 3 of the Act. 
If “submission” means 
refer” or an 
commercial 


“arbitral clause” in a 
contract, it makes the 


entire set of words unintelligible and. 
It. is difficult. 


completely ambiguous. 
to comprehend in that case why the 
Legislature should ‘have used the 
‘words which follow the term “submis- 
sion”, namely, “made in pursuance of 
an agreement.” This brings us to the 
true import of the expression “agree- 
- ment.” If by “agreement” is meant a 
commercial contract of the nature 
mentioned in the “Merak”, the words 
' “made in pursuance of” convey no 
sense. Another anomaly which 


militates against the established: rule 


of interpretation would arise if by the 
word “agreement” is meant a com- 
mercial contract. It cannot, even by 
stretching the language, bear that 
meaning in the second. part of Sec.’ 3 
which reads: 


.\ “Sea Phe court antes satisfied that 
the agreement is null and void, in- 
‘operative or incapable of being per- 
formed or that there is not in fact any 


dispute between the parties with re-. 


gard to the matter agreed to be re- 
ferred shall make an order staying the 
proceedings.” 


Here “agreement”. can have reference 
to’ and mean not the commercial con- 
tract to which the convention set forth 
in the Schedule applies but only the 
‘agreement to refer or the arbitral 
clause. Unless the context so compels 
or requires, the same meaning must 
ordinarily be attributed or given to 
the same words used in the section. 
The above difficulties completely dis- 
appear if “submission” is given the 
second meaning. of an actual submis- 
sion of a particular dispute or disputes 
to the authority of ¿a particular 
arbitrator. : The . words which we are 
construing then have a clear, consis- 
tent and intelligible meaning, - namely, 
an actual. submission made in pursu- 
ance of an arbitration agreement or 
arbitral clause to which ‘the conven- 
tion set forth in the Schedule applies. 
- The words. “in pursuance of” are also 


_ thus saved and -not rendered otiose. - 


The courts have-to-be guided by the 
words of the statute in. which the 
legislature of the country has ex- 


“agreement to. 
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pressed its intention. If Section 3 can- 
not be so read as to permit the meaning 
of the word “submission” to be taken 
as an arbitral clause or an agreement 
to refer, the courts would not be 
justified in so straining the language 
of the section as to ascribe the mean- 
ing which cannot be warranted .by the 
words employed by the legislature. 
We are. aware of no rule of interpreta- 
tion by which rank ambiguity can be 
first introduced by giving certain ex- 
pressions a particular meaning and 
then an attempt can be made to 
emerge out of semantic confusion and 
obscurity by having resort to the pre- 
sumed intention of the legislature to - 
give effect to international obligations. 


.19. It is true that by taking the 
above view the ‘purpose and object 
behind the Protocol and the conven- 
tions may not be fully carried out. The 
intention: underlying Article 4 of the 
Protocol of 1923 and Art. 2 of the 
Convention of 1958 undoubtedly ap- 


‘pears to be that whenever the parties 
- have agreed that their differences aris- 


ing out of a commercial con- 
tract be referred to an arbitra- 
tion the Court of a contracting 


State -when seized of an action in 
the matter, shall refer the parties to 
an arbitration unless it finds that the 
agreement is null and void or is in- 


_operative or incapable of being per- 


formed. We apprehend it would hardly 
be conducive to international commer- 
cial arbitration not to have legislation 
giving, full and complete effect to what 
is provided by the Protccol and the 
Conventions. We also share in full 
measure the anxiety and the effort of 
those who desire to respect the terms 
of international Protocols and Con- 
ventions in letter and spirit. But we ~ 
are bound: by the mandate of the legis- 

lature. Once it has expressed its inten- 
tion in ‘words which have a clear signi- 
fication and meaning, the Courts are’ 
precluded from speculating about the 
reasons for not effectuating the purpose 


‘underlying the Protocol and the con- 


ventions. The consistent view of the 
Indian Courts-on the interpretation of: 
the critical words-in Section 3 of the- 
Act of. 1937 has not been in favour of 
what prevailed in the “Merak”. In 
the leading case in W. Wood & Son 
Ltd. v.. Bengal. Corporation, AIR 1959 
Cal 8, Chakravarti C. J. while deliver- 
ing the judgment of the court, exa- 
mined the various aspects of the ques- 
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tion including the terms of the Froto- 
col of 1923 and the Conventicn of 
1927 and said: 


“If the agreement to which the Pro- 
tocol applies is an agreement for 
arbitration, there cannot possibly be 
an agreement in pursuance of that 
agreement. Section 3 must, therefore, 
be construed as contemplating a cas¢ 
where not only is there an arbitration 
agreement in force between the par- 
ties but there has also been an actual 
reference to arbitration.” 


20. The learned Single Judge has 
given some reasons why in Engiand as 
also in India the Statutes insist upen 
an actual submission before a stay of 
the suit can be granted. It has been 
pointed out that in different countries 
the law relating to arbitration is 
naturally different. Actual submission 
has been made a condition precedent 
for granting stay but the court has 
been left with no discretionin England 
and in India. In some of the other 
countries the order for stay of a suit 
contrary to the arbitral clause is dis- 
eretionary, there being no difference 
between the municipal arbitration and 
arbitration under the Protocol: It was 
presumably for this reason that the 
Parliament insisted upon a real dis- 
pute between the parties and an actual 
reference or submission to an arbitra- 
tion to resolve the particular point or 
points in dispute as a condition for 
stay. We do not consider that it would 
be right to speculate about the reasons 
which prevailed with the Parliament 
in enacting Sec. 3 of the Act in the 
language in which it has been, done. It 
is abundantly clear that the Parliament 
did not employ language which would 
indicate an unequivocal intention that 
in the presence of an agreement to re~ 
fer to an arbitral clause in a commer- 
cial contract, the provisions for grant- 
ing stay under the section would 
immediately become applicable irres- 
peetive of an actual submission or a 
completed reference. As it was open 


to the legislature to deviate from the. 


terms of the Protocol and the Corven- 
tion it appears to have given only a 
limited effect to the provisions of the 
1958 Convention. A clear deviation 
from the rigid and strict rule thaz the 
courts must stay a suit whenever an 
‘international commercial arbitration as 
contemplated by the Protocol and the 
Conventions, was to take place, is to 
be found in Sec. 3. It is of a nature 


ALR. 


which is common to all provisions 
relating to stay in English and Indian 
arbitration laws, the provisions being 
that the application to the court for 
stay of the suit must be made by a 
party before filing a written statement 
or taking any other step in the pro- 
ceedings. If the condition is not ful- 
filled, no stay can be granted. It can- 
not thus be said that Sec. 3 of the Act 
or similar provisions in the prior Act 
of 1937 or the English Statutes were 
enacted to give effect in its entirety to 
the strict rule contained in the Proto- 
col and the Conventions. 


21. Another significant feature 
which cannot escape notice is that the 
Parliament in England and India must 
be presumed to have been aware when 
the English Act of 1950 and the Act 
were enacted that the expression ‘sub- 
mission’ had been abandoned in the 
Arbitration Acts and, instead, the term 
‘arbitration agreement’ had come to be 
defined as meaning what submission 
meant according to the definitions in 
the English Act of 1889 and Indian 
Arbitration Act of 1899. Notwithstand- 
ing this, thè expression ‘submission’ 
was emploved in Section 4 (2) of the 
English Act of 1950 and Section 3 of- 
the Act. If the intention was to have 
the wider meaning the proper and 
correct term to use was “arbitration 
egreement” and logically those words 


would have been employed. It is more 


plausible that the Parliament by 
retaining the expression ‘submission’ 
wanted to give it the meaning of an 
actual submission, as by then there had 
been firm expression of opinion in the 
well-known work of Russell on Arbi- 
tration and by jurists like Prof. Arthur 
Nassbaum in an article “ Treatise on 
Commercial Arbitration” in Vol. 56 of 
the Harvard Law Review, pointing to 
that meaning being given to ‘sub- 
mission’. In India the High Courts had 
uniformally and in unequivocal terms 
taken that view (See W. Wood & Son 
Ltd., ATR 1959 Cal 8 (Supra)). 


22. The language in the relevant 
article of the Convention of 1958 had 
also undergone a change. According 
to Article II, the term “agreement in 
writing” was to include an arbitral 
clause in a contract or an arbitration 
agreement and that term was stated 
tə mean something by which the par- 
ties undertook to submit to arbitration 
all or any differences which had arisen 
or which might arise between them in 
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respect of any defined legal relation- 
ship whether contractual or not œn- 
cerning a subject matter capable of 
setilement by arbitration. Thus, the 
term “agreement in writing” embreced 
an arbitral clause or an agreement 


simpliciter to refer to arbitration as. 


also an actual submission of the dis- 
putes to the arbitrator. It was equi- 
valent to ‘Arbitration Agreement’ as 
defined in the Act. By not using that 
term and by employing the expression 
‘submission’ in Section 3 the -Parlia- 
ment appears to have indicated an 
intention to restrict the meaning of 
that expression to an actual submis- 
sion or a cemplete reference. 


23. Whatever way Section 3 of the 
‘Act is looked at, it is difficult to reach 
the conclusion that ‘submission’ means 
an agreement to refer or an arbitral 
clause and does not mean an accual 
submission or completed referesce, 
and that the word “agreement” means 
a commercial contract and not an 
agreement to refer or an arbitral 
clause, 


24 The next uae noe is whether 
the Hish Court was. justified in grant- 
ing an interim injunction restraining 
the Eussian Firm from proceeding with 
arbitration at Moscow. The pesttion 
of the Russian firm is that neither it 
nor the Foreign Trade Arbitretion 
Commission of the U.S.S.R. Chamber 
of Commerce which is seized of the 

rbhitration proceedings is amenable to 
the jurisdiction of the courts in India. 
The presence in India of the party 
sought to be injuncted is a condition 
pre-requisite for the grant of an in- 
junction. Alternatively, the Indian 
Firm has been guilty of breach of the 
agreement to refer the matter to 
arbitration at Moscow and therefore it 
has disentitled itself to the exercise of 
the Court’s discretion in its favour in 
the matter of granting an injunction. 


25. Now, it is common ground that 
the point about the Russian Firm 
having no representative in India was 
not agitated before the High Court. 
The position taken up in the paint 
was that the Russian Firm was cerry- 
ing on business in the U.S.S.R. ard at 
Madras. The controversy before the 
High Court appears to have been con- 
fined only to what is stated in Para. 5 
of the counter-affidavit of the Russian 
Firm, namely, that in the presence of 
the Arbitration agreement in the con- 
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tract entered into between the parties, 
the only proper remedy for the Indian 
Firm was to submit the disputes to the 
arbitration tribunal at Moscow. 


26. The rule as stated in Halsbury’s 
Laws of England Vol. 21, at page 407, 
is that with regard to foreign proceed- 
ings, the court will restrain a person 
within its jurisdiction from instituting 
or prosecuting suits in a foreign court 
whenever the circumstances of the 
case make such an interpcsition meces- 
sary or proper. This jurisdiction will 
be exercised whenever there is wexa- 
tion or oppression. In England, Courts 
have been very cautious and have 
largely refrained from granting stay 
of proceedings in foreign Couris 
(Cheshire’s Private Industrial Law, 
Tth Ed. pages 108-110). The injurction 
is, however, issued against a party and 
not a foreign Court. 


Zi. Although it is a moot point 
whether Section 35 of the Arbitration 
Act, 1940, will be applicable to the 
present case, (Shiva Jute Baling Ltd. 
v. Hindley and Co., Ltd., (1960) 1 SCR 
569 = (AIR 1959 SC 1357}, it was 
assumed that Section 25 applied to 
protocol arbitration), the principle 
embodied in that section cannot he 
completely ignored while consicering 
the guestion of injunction. Accarding 
ta that section no reference nor award 
ean be rendered invalid by reason 
only of the commencement of legal 
proceedings upon the subject ci the 
reference, but when legal proceedings 
upon the whole of the subject matter 
of the reference have been commenced 
between all the parties tc tha re- 
ference and a notice thereof has been 
given to the arbitrators cr umpire, all 
further proceedings in a pending re- 
ference shall, unless a stay of proceed- 
ings is granted under Saction 34, be 
invalid. 

28. If the venue of the arbitration 
proceedings had been in India and if 
the provisions of the Arbitration Act 
of 1940, had been applicable, the suit 
and the arbitration proceedings could 
not have been allowed to go on simul- 
taneously and either the suit would 
have been stayed under Section 34 or 
if it was not stayed, and the arbitra- 
tors were notified about the pendency 
of the suit, they would have had to 
stay the arbitration proceedings þe- 
cause under Section 35 such proceed- 
ings would beeome invalid if there 
was identity between the subject- 
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matter of the reference and the suit. 
In the present case, when the suit is 
not being stayed under Section 3 of 
the Act it would be contrary to the 
principle underlying Section 35 not to 
grant an injunction restraining the 
Russian Firm. from ‘proceeding with 
the arbitration at Moscow. The prin- 
ciple essentially is that the arbitrators 
should not proceed with the arbitra- 
tion side by side in rivalry or in com- 
petition as if it were a Civil Court. 


29. 
entered into a contract of which: an 
arbitral clause forms an integral part 
should not receive the assistance of 
‘ [the Court when it seeks to resile from 
it. But in the present case a suit is being 
tried in the Courts of this country 
which, for the reasons already stated, 
cannot be stayed under Section 3 of 
the Act in the absence of an actual 
submission of the disputes to the arbi- 
tral tribunal at Moscow prior tc the 
institution of the suit. The only pro- 
per course to follow is to restrain the 
Russian Firm which has: gone to the 
Moscow Tribunal for adjudication of 
the disputes from getting the matter 
decided by the tribunal so long as the 
suit here is pending and has not been 
disposed of. 


30. In this context, we cannot also 
ignore what has been represented 
during the ‘arguments. The current 


restrictions imposed by the Govern- 


ment of India on the availability of 
foreign exchange of which 
notice can be taken will make it 
virtually impossible for the Indian 
Firm to take its witnesses to Moscow 
for examination before the Arbitral 
tribunal- and to otherwise properly 
conduct the proceedings there. Thus, 


the proceedings’ before that tribunal- 
are likely to be in effect ‘ex parte. The 


High Court was, therefore, right in 


exercising discretion in the matter of. 
injunction’ in` 


granting an interim ` 
favour of the Indian Firm. 


. 81. The appeals. fail and are dis- 
missed but in view of the peculiar 
nature of the points 
will be no order as to costs. 


-RAMASWAMI, J.—32. I regret I 


am unable to agree with the judgment 
pronounced by Grover, J. 


33. The first respondent had enter-. 


ed into a contract with the Govern- 
_ ment of India for the excavation work 
. in the feeder canal of the Farakka 


Ordinarily, a party which has 


judicial. 


involved, there 


ALB 
Barrage project. "To fulfil this contract , 
with the Goyernment of India and for 


. the excavation work the first respon- -` 


dent required certain . construction 
machinery such as scrapers, both tow- 
ed and motorised crawlers, tractors 
and bulldozers. The respondent No. 1 


-agreed to purchase them from the ap- 


pellant and the latter agreed to supply 
and: deliver and the terms and condi- 


tions of the contract were embodied in: - 


a document dated February 2, 1965 
signed by both the parties. In pur- 
suance of the contract. the first respon- 
dent opened a confirmed irrevocable 
and divisible letter of credit with the 
second respondent for the’entire value ` 
of the equipment, that is, Rs. 66,09,372 
in favour of the appellant’ negotiable 
through the Bank of Foreign Trade of . 
the U.S.S.R. Moscow. Under the. said 
letter of. credit the second: respondent 
was required to pay to the appellant 
on production of the documents parti- 
cularised in the letter of credit along 
with the drafts. One of the conditions’ 
of the letter of credit was that 25 per 
cent of the amount should be. paid on 
the presentation of the specified docu- 
“ments and the balance of 75 per cent 
‘within one year from the date’ of the 
first payment. On the strength of the 
‘contract the appellant: supplied all the 


-machinery which. it undertook to sup- 


ply by about the end of. December, 
1965. After the machinery was used 
for some time the first respondent 
complained that the machinery’ did 
not conform to the terms and condi- 
tions of the contract and consequently 


-.it had incurred and continued to incur 


considerable loss. Meanwhile the 
Indian rupee was devalued on June 6,- 
1966 and in consequence the price of 
the machinery went up by about 57.48 
‘per cent. The increase in the price 
of the. machinery was in accordance 
with :the gcld clause of the contract 
entered into between the parties. 

ag 13 of the: Contract read as fol-- 
ows: 


“The sellers and. the buyers sħall 
take all measures to settle amicably 
any disputes and differences which 


` may arise out of or in connection with 


this contract. In case of the parties 
5eing unable to arrive at an amicable 
settlement, all disputes are to be sub- 
mitted without application to the ordi- 
nary Courts for the settlement by 
Foreign Trade Arbitration Commission 
at the U.S.S.R. Chamber of Commerce 
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In Moscow in accordance with the 


Rules of Procedure of the said Com- 
mission. The Arbitration award vill 
be final and pinding upon both ee 
ties.”? 


dent instituted a suit C. S. 134 of 1966 
fn the Madras: High Court and obtain- 


ed an ex parte injunction against zhe.. 


appellant and. the second’ respondant 


restraining them from negotiating -he 


letter of credit.. The appellant protest- 
ed that the first respondent should not 
have instituted a suit in violation of 
the arbitration clause in the contract. 
By a subsequent agreement dated 
August 14, 1966 the appellant and the 
first respondent agreed to settle the 
matter amicably in -accordance ` with 
the contract. The appellant consented 
to extend the payment of letter of 
‘credit by one year and the first res- 
pondent thereupon withdrew the suit 


in C. S. 134 of 1966. The respondent - 


No. 1 is said to have accepted the 
devaluation ` drafts representing - in- 
crease in the price of the machinery 
consequent on the devaluation of the 
Indian rupee in accordance with the 
clause in the contract. Though corres- 
pondence was going on between the 
parties, no settlement could be arrived 
at. When the time came for the pay- 
ment of the balance of 75 per cent of 
the letter of credit the first respon- 
dent instituted a suit C. S. 118 of 1967 
in the Madras High Court in violation 
of the arbitral clause and obtained an 
ex parte injunction against the appel- 
lant from operating the letter of Cre- 
dit. On November 5, 1967 the appel- 
lant instituted arbitral proceedings 
before the Foreign Trade Arbitra-ion 
Commission of U.S.S.R. Chamber of 
Commerce, Moscow in accordance with 
Clause 13 ‘of the contract for payment 
‘of the price of the machinery. Notice 
was issued to the first respondent to 
- choose its nominee to represent it in 
the Arbitration ‘Commission and the 
date of hearing was also notified by 
the first respondent. But the first res- 
pondent- failed to appear before the 


Foreign Trade Arbitration Commission. . 


Thereafter the appellant entered ap- 
pearance in C. S. 118 of 1967 under 
protest - and filed an application 


No. 2604 of .1967 before the High . 


Court under Sec. 3 of the Foreign 
Awards (Recognition and Enforcement) 
Act, 1961 (45 of 1961) for the sta7 of 
the suit. The first respondent also 


V/O. Tractoroexport v. Tarapore & Co: 


[Prs. 33-35] S. C. 13 


filed an application No. 106 of 1968 
before the High Court praying that 
the appellant should. be restrained 


.from taking part in the arbitration 
_.. proceedings at Moscow. After hearing 

Ta - the parties Ramamurthi J., dismissed 
Ignoring this canes the frst ‘Tespon- 


the application of the | appellant 
No. 2604 of 1967. The learned Judge 
allowed the application of the first 
respondent and granted an injunction 
restraining the appellant from taking 
part in the arbitral proceedings at 
Moscow. The appellant preferred ap- 
peals O.S.A. 25 and 26 of 1968 against 
the orders of Ramamurthi J. The ap- 


. peals were dismissed by a Division 


Bench of the High Court on December 
16, 1968. 


34. The question involved ‘in this 
case is: What is the true interpreta- 
tion and effect of Section 3 of the 
Foreign Awards (Recognition and En- 
forcement) Act 1961, (45 of 1961) (here- 
inafter referred to as the Act). Seca 
tion 3 of the Act states: 


“Notwithstanding anything contained 
in the Arbitration Act, 1940 or in the 
Code of Civil Procedure, 1908, if any 
party to a submission made in pursu- 
ance of an agreement to which the 
Convention set forth in the Schedule 
applies, or any person claiming through 
or under him commences any legal 
proceedings in any Court against any 
other party to the submission or any 
person claiming through or under him 
in respect of any matter agreed to be 
referred any party to such legal pro- 
ceedings may, at any time after ap- 
pearance and before filing a written 
statement or taking any other step in 
the proceedings, apply to the Court to 
stay. the proceedings and the Court 
unless satisfied that the agreement is 
null and void, inoperative or incapable 
of being performed or that there is not 


in fact any dispute between the parties 


with regard to the matter agreed to be 
referred shall make an order staying 


the proceedings.” 


35. _ Section 3 refers to the Conven-< 
tion which is set forth in the Schedule. 
It is an international protocol to which 
this country. was a` signatory and 
which was effected at New York on 
June 10, 1968. Article 2 of this Con- 
vention has three clauses and reads 
as follows: - 


"L Each Contracting State shall. re 
cognise an agreement in ` writing 
under which the parties undertake to 
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submit to arbitration all or any dif- 
ferences which have arisen or which 
may arise between them in respect of 
defined legal. relationship, whether 
contractual or not, concerning < sub- 
ject-matter capable of settlement by 
arbitration. 

2. The term ‘agreement in writing’ 
shall include an arbitral elause in a 
` contract or an arbitration agreement, 
. Signed by the parties or contained in 
an exchange of letters or telegrams. 


` 3. The Court of a Contracting State, 
when seized of an action in a matter 
in respect of which the parties have 
made an agreement within the mean- 
ing of this article; shall, at the request 
of one of the parties, refer the parties 
to arbitration, unless it finds that the 
said agreement: is null and void, in- 
operative or incapable of being per~ 
formed.” 


The argument of the first respondent. 
is that Section 3 of the Act can be. 


invoked by the appelant only if it 
had implemented the arbitration 
agreement by actually submitting the 
- dispute to the arbitrator or arbitrators 
prior to the institution of the suit. In 


the present*case if there was any such . 


reference to arbitration it was only cn 
` November 4, 1967, that is, about three 
“ weeks after the suit had been filed in 
the High Court. The contrary view 
point was put forward by Mr. Mohan 
Kumaramangalam. on. behalf of the ap- 
pellant. It was said that Section 3 of 
the Act should be interpreted in the 
context of the articles of the Conven- 
tion set out in the schedule and it was 
not necessary that there should be an 
actual submission to arbitration be- 
fore the institution of the suit. If 
there was an arbitral clause whether 
this was followed by reference to 
arbitration by any of the parties or 


not the very. existence of this clause. 


in the commercial agreement would 
render stay of. the .suit mandatory 
. under Section 3 of the Act. The argu- 
ment was that Article 2 of the Con- 
vention makes it clear that under the 
Convention the Court of contracting 
State must, when seized of such an 
action refer the parties to arbitra- 
tion. Section 3 of the Act must be 
read in consonance with this obliga- 
tion. Any interpretation of that sec- 
tion which will restrict this obliga- 
tion could be justified only if the plain 
words necessitate such a reading, The 
argument of the appellant is that the 
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words “if any party to a submission 
made in pursuance of an agreement ta 
which the convention set forth in the 
schedule applies” really means that 
the submission is the arbitral clause 
itself and the agreement is a commers 
cial agreement which includes or ems 
bodies that clause, 


36. It is necessary in this connec~ 
tion to refer to the legislative history 
of the section. The reason is that both . 
the expressions “submission” and 
“agreement of arbitration” have got a 


„special meaning because of the evolu- 


tion of the statute law. The English 
Arbitration Act of 1889 (52-53 Vic. 
c. 49) is the first amending and consoli= 
dating statute relating to arbitration, 
Section 27 of the Act defined submis- 
sion as follows: f 

“Submission means a written agree- 
ment to submit present or future dif- 
ferences to arbitration whether an 


-arbitrator is named therein or not.” 


There is no definition of “agreement” 
as such, and no difference is made þe- 
tween a mere arbitral clause that is an 
agreement to refer to an arbitration 
and an actual submission to arbitration 
after the disputes have arisen A 
submission defined by Section 27 com~ 
prehends both meanings. Section 4 of 
the 1889 Act provided that if any party 
to a submissian commenced any Iegal 


` proceedings against any other party 


to a settlement the latter may apply 
to the Court concerned to stay the 
proceedings and the Court if it is satis- 
fied that there is no reason why the 
matter should not be referred in ac- 
cordance with the submission may 
make an order staying the proceed- 
ings. In the Indian. Arbitration Act of 
1899, Section 4 (b) defines “submission” 
in exactly the same terms as Section 27 
of the English Act of 1889, that is, a 
submission means a written agreement 
to submit present or future differences. 
to arbitration whether. an arbitrator 
is named or not. In the Arbitration 
Clauses (Protocol) Act of 1924 (14 and 
15 Geo- V c. 39) we have the phrase 
“submission made in pursuance of an 
agreement” and the phrase “submis- 
sion” appears to be employed in the 
special statutory sense. Section 1 of 
this Act states: 

“Staying of Court proceedings in 
respect of matters to be referred to 
arbitration under commercial agree- 
ments.—(1) Notwithstanding anything 
in the Arbitretion Act, 1889, if any 
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party to a submission made in purs- 
ance of an agreement to which tie 
said protocol applies or any person 
claiming through or under him, com- 
mences any legal proceedings in any 
Court against any other. party to tae 
submission, or any person claiming 
through or under him, in respect of 
any matter agréed to be referred, any 
party to such legal proceedings may at 
any time after appearance, and befcre 
‘delivering any pleadings or taking 
other steps in the proceedings, apply 
to that Court to stay the proceedin3s, 
and that Court or a Judge thereof, tn- 
less satisfied that the agreement or 
arbitration has become inoperative or 
cannot proceed, shall make an order 
‘staying the proceedings.” 


Clause I of the Schedule states: 


“Each of the contracting States ve- 
cognises the validity of an agreement 
whether relating to existing or future 
differences between parties, subject 
respectively to the jurisdiction of cif- 
ferent Contracting States by which 
the parties to a contract agree to sub- 
mit to arbitration all or any differenzes 
that may arise in connection with such 
contract relating to commercial 
matters or to any other matter cap- 
able of settlement by arbitration, wne- 
ther or not the arbitration is to take 
place in a country to whose juriscic- 
tion none of the parties is subject. 


Each contracting State reserves the 
right to limit the obligation mentioned 
above to contracts as commercial 
under its national law. Any Contract- 
ing State which avail itself of this 
right will notify the Secretary-General 
of the League of Nations, in order that 
the other contracting States may be 
so informed.” 


37. In 1930 the Arbitration (Foreign 
Awards) Act, 1930 (20 Geo. 5, e 15) 
was enacted in order to give effect to 
the 1927 Geneva Convention on the 
execution of ‘arbitral awards. 
tion 8 of this Act explains the phrase 
“arbitration agreement’ by reference 
to the 1924 Act. 


38. .The next statute in England is 
the Arbitration Act, 1934. (24-25 Geo. 
Vic. 14). Section 8 read along with 
the First Schedule dealt with the 
powers: of the Court among other 
matters, to pass various orders such 
as interim injunction, appointment of 
receiver, orders for preservation -of 
properties or for protecting rights of 
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parties, ete. Section 21 of this Act de= 
fines the expression “arbitration agree- 
ment” to mean a written agreemeni 
to submit present or future differences 
to arbitration whether an arbitrator 
is named or not. Nothing was said 
about the definition of “submission” in 
Section 27 of the Act of 1889. Virtual- 
ly the effect is that in the place of the 
word “submission” the phrase “arbi- . 
tration agreement”. is substituted and 
has a synonymous meaning. 


39. In India the Arbitration Act, 
1899 was repealed and replaced by the 
Arbitration Act of 1940. The Act dealt 
with only municipal or local arbitra- 
tions and so far as foreign arbitration 
was concerned, the Indian Protocol 
Act of 1937 (Act .6 of 1937) was enact~ 
ed. Section 3 of this Act states: 

“Notwithstanding anything contain- 
ed in the Arbitration Act, 1899 (1940), 
or in the Civil P. C., 1908, if 
any party to a submission made in pur- 
suance of an agreement to which the 
protocol set forth in the First Sche- 
dule as modified by the reservation 
subject to which it was signed by 
India applies, or any person claiming 
through or under him, commences any 
legal proceeding in any Court against 
any other party to the submission or. 
any person claiming through or under ` 
him in respect of any matter agreed 
to be referred, any party to such legal 
procéedings may, at any time after 
appearance and before filing a written 
statement or taking any other steps 
in the proceedings, apply to the Court 
te stay the proceedings: and the 
Court unless satisfied that the agree- 
ment or arbitration has become in- 
Operative or cannot proceed, or that 
there is not in fact any dispute be- 
tween the parties with regard to the 
matter agreed to be referred, shall 
make an order staying the proceed- 
ings. X? 

The First Schedule of this Act con- 
tains- articles of the 1923 Convention. 


_of which Article 1 reads as follows: 


“Each -of the contracting States re- 
cognises the validity of an agreementi 
whether relating to existing or future 
differences between parties subject 
respectively to the jurisdiction of dif- 
ferent Contracting ‘States by which 
the parties to a contract agree to sub- 
mit to arbitration all or any differences 
that may arise in connection with con- 
tract relating to ‘commercial matters 
or to any other matter capable of 
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settlement by arbitration, whether or 

not the arbitration is to take place in 

a country to’ whose jurisdiction none 
of the parties is subje 

“fhe Second Schedule contains the 

1927 Convention and ae 1 reads as 

follows: 


“In the Wiona of any High Con- 
tracting Party to which the present 
Convention applies, an arbitrál award 
_made in pursuance of an agreement, 
whether relating to existing or future 
differences (hereinafter called ‘a sub- 
mission to arbitration’) covered by 
the Protocol on Arbitration Clauses 
opened at Geneva on September 24, 
1923, shall be recognised as - binding 
and shall be enforced in accordance 
with the rules of the procedure of the 
territory where the award is relied 
- upon, provided that the said award 
has been made in a territory of one of 
the High Contracting Parties to which 
the present Convention applies and 
between persons who are subject to 
the jurisdiction of one | „of the High 
‘Contracting Parties. 


To obtain such recognition or en- 
forcement, it shall further be neces- 
sary: f l 

(a) That the award has been made 
in pursuance of a submission to arbi- 
tration which is valid under the law 
applicable thereto; 


(b) That the subject-matter of the 
award is capable of settlement by 
arbitration under the law of the coun- 
try in which the award is Sought 10 
be relied upon; 

(c) That the award has been made 
by the Arbitral Tribunal provided for 
in the submission to arbitration or 
constituted in the manner agreed upon 
by the parties and in conformity with 
the law governing the arbitration pro- 
cedure; 


(d) That the: awid has etowe final 
în the country in which it has. been 
made, in the sense that it will not be 
considered as such if it is ‘open to op- 
position, appeal or pourvol en cassa- 
tion (in the countries where such 


forms of procedure exist) or if it is 


proved that any proceedings for the 
purpose of -contesting the validity of 
the award are pending; - 


ment of the awards not contrary to 
the public policy or to the principles 
of the law of the country in which it 
_ is sought to be relied upon.” . 


word ` 
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It should be noticed that Article 1 of 
the 1927 Convention defines an “arbi- ` 
tration agreement” as “a submission: 
to arbitration”. i 


40. The next event in the Iegisla- 
tive history is the New York Conven- 
lion adopted at the United Nations . 
Conference in June, 1958 on Interna- 
tional and: Commercial Arbitrations. 
It was felt that the international con- 
ventions up-till then reached did not 
effectuate a speedy settlement of dis- 
putes and did not meet the require- 
ments of international trade and com- 
merce and disputes arising therefrom 
and that there should be some modifi- 
cation and the Convention was. agreed 
to by almost all the countries. India 
accepted the same and enacted the 
Foreign Awards (Recognition and En- 
forcement) Act, 1961, to implement 
the conventions so. far as India was 
concerned. This Act of 1961 repeal- - 
ed the Protocol Act of 1937. With re- ` 


gard to Section 3, the „provision con- 


cerning stay of proceedings in a Civil 
Court in violation of the. arbitral 
clause, the language is the same as in 
the Protocol Act of 1937. 


41. -The question presented “for 
determination is what is - the true 
meaning and effect of the words “if 
any party to a submission made in 
pursuance of the agreement to which 
the said protocol applies’? in Sec- 
tion 3 of the Act. Even at the time of 
the Act of 1899 the word “submission” 
had received a special meaning as in- 
cluding a mere agreement to refer to` 
arbitration as well as an actual re- 
ference or submission to arbitration 
and -this special meaning was given 
statutory recognition in the Act of 
1899 by. defining “submission” in this 
special manner. In the Arbitration 
Clauses (Protocol) ` Act, 1924, the 


phrase “submission made in pursu-` ` 


ance of the agreement” is used and the 
word “submission” is employed in the 
statutory sense. In the Indian Arbi- 
tration Act, 1899, Section 4 (b) defines 
submission in exactly the same terms 
as. Section 27 of the English Act of 
1889. In the English Arbitration Act 
of 1934 the word ‘agreement’ is defin- 
ed in Section 21-(2) as a “written 


`- agreement to- submit present or future 
(e) That the recognition or enforce- - 


differences to arbitration whether ‘the 
arbitrator is named therein or not”. 
It is clear, therefore, that the expres- 
sion “arbitration agreement” and the 
“submission” are synonymous 
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and connote the same idea. In my 
opinion the expression “submission 
made in pursuance of an agreement” in 
Section 3 of the Act must be consiru- 
ed in its historical setting. The word 
“submission” must, therefore, be inter- 
preted to mean the arbitral clause it- 
self and the word “agreement” as the 


commercial or the business agreement 


which includes -or embodies chat 
clause. In other words the word 
“submission” in the opening words of 
‘the section’ means an agreement to 
refer to arbitration and the words “the 
agreement to which the Convencion 
set forth in the schedule applies” 
mean the business agreement or con- 
tract containing the arbitral clause. 
It follows, therefore, that if ther> is 
an arbitral clause whether this is 
followed by actual reference to arbi- 
tration or not, the very existence of 
this clause in the commercial agree- 
ment would render the stay of the 
ae mandatory under Section 3 of the 
ct. ` : : 


42. The view that I have express- 


ed is also consistent with the rule of. 


construction that as. far as practicable 
the municipal law must be interpreted 
by the Courts in conformity with 
international obligations which the 
law may seek to effectuate. It is well 
settled that if the language of a sec- 
tion is ambiguous or is capable of 
more than one meaning the protocol 
itself becomes relevant for there $-a 
prima facie presumption’ that ` Parlia- 
ment does not intend-to act in breach 
of international law, including specific 
treaty obligations. 
Diplock L. J. in Salomon v. Commrs. 
of Customs and Excise, (1966) 3 All 
ER 871 at pages 875-876: 


“I£ the terms of the legislation are 
clear and unambiguous they- must be 
given effect to whether ‘or not they 
carry out Her Majesty's treaty oblizga- 
tions, for the sovereign power of the 
Queen in Parliament extends to break- 
ing treaties (See Ellerman Lines Ltd. 
v. Murray, (1930) 1.All ER 503) and 
any remedy for such a breach of an 
international obligation liesin a forum 
other than’ Her Majesty’s own Courts. 
If the terms of the legislation are not 
clear, however, but are reasona ly 
capable of more than one meaning, 
the treaty itself becomes relevant, for 
there is a prima facie presumption 
that Parliament does not intend to act 
in breach of international law, includ- 
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ing therein specifie treaty obligations; 
and if one of the meanings which can 
reasonably be ascribed to the legisla- 
tion is consonant with the treaty obli- 
gations and another or others are not, 
the meaning which is consonant is to 
be preferred. Thus, in case of lack of 
clarity in the words used in the legis- 
lation, the terms of the treaty are re- 
levant to enable the Court to make its 
choice between the possible meanings 
of these words by applying this pre- 
sumption.” 


Applying this principle to the present 
case it is manifest that Article 2 of 
the Convention which is contained in 
the Schedule to the Act imposes a 
duty on the Court of a contracting 
State when seized of such an action 
to refer the parties to arbitration. 
Section 3 of the Act must, therefore, 
be read in consonance with this inter- 
national obligation and any. interpre- 
tation of Section 3 which would res- 
trict the obligation or impose a refine- 
ment not warranted by the Conven- 
tion itself will not be justified. 


43. This view is also borne out by 
the reasoning of Scarman, J., in 1965-2 
WLR 250 at pages 262-253. In that 
case the plaintiffs’ timber was shipped 
aboard the Merak under bills of lading 
which stated that. the voyage was “as 
per charter dated April 21, 1961” and 
contained a clause incorporating “all 
the terms, conditions, clauses...includ- 
ing Clause 30 contained in the said 
charterparty”. Clause 30 was irrele-- 
vant to a bill of lading and was insert- 


TA the word: of- ed in mistake. for the arbitration 


Clause 32. The incorporation clause 
was followed-by.a clause giving para- 
mount -effect to the Hague Rules. In 
the course of the voyage the cargo was 
damaged and just within 12 months 
of the final discharge of the cargo the 
plaintiffs, as indorsees of the bills of 
lading, issued a writ claiming damages 
from the Merak’s owners, who relying 
on the arbitration clause, moved for 
a stay of the proceedings under Sec- 
tion 4 ofthe Arbitration Act, 1950. The 
plaintiffs opposed the motion on the 
grounds that the arbitration clause 
was not incorporated in the bills of. 
lading; that the dispute did not arise 
out of the April charterparty or any 
bills of lading issued thereunder; and 
that the arbitration clause must in any 
event be -rejected because it was re- 
pugnant to the paramount clause giv- 
ing effect to the Hague Rules, which 


18 S.C. [Pr. 48] V/O. Eractoroexport w. Tarapore &.Co. 


by Article III, Rule 6 provided ‘for 
bringing ‘suit’ and not for arbitration. 
Scarman, J., holding that Section 4 (2) 
of the Arbitration Act, 1950, gave 
effect to the intention of the protocol 
on arbitration clauses to which the 
sub-section related, rejected the plain- 
tiffs’ contentions and, stayed the pro- 
ceedings. In the course of his judg- 
ment Scarman, J., observed as follows: 


‘In my opinion, the sub-section must 
be read together with the protocol as 
it stands translated into the English 
of the First Schedule to the Act. Arti- 
cle 1 of the translated protocol pro- 
vides for the recognition of the vali- 
dity of an agreement whether relat- 
ing to existing or future differences 
whereby the parties to a contract agree 
to submit to arbitration differences 
arising in connection with that con- 
tract, and expressly reserves to con- 
tracting states the right to limit the 
obligation of recognition to contracts 
which are considered commercial. 
Article 4 provides that the tribunals 
of the contracting states, on being 
seized of a dispute regarding a contract 
which includes an arbitration agres- 
ment whether referring to present or 
future differences, shall refer the dis- 
pute to arbitration. Thus the proto- 
col is concerned with two agreements 
— one, a contract, commercial in 
character or giving rise to a difference 
relating to matters that are either 
commercial or otherwise capable oł 
Settlement by arbitration, between 
parties subject to the jurisdiction Kaki 
different contracting states; the other, 
an arbitration agreement whereby the 
parties to such a contract agree to sub- 
mit their differences to arbitration. 
It is clear from the protocol that the 
arbitration agreement may itself ‘be 
included in and simultaneous with the 
commercial or business contract be- 
tween the parties. In my opinion Sec- 
tion 4 (2) of the Act is intended to 
make the same distinction between the 
parties’ business- contract and their 
arbitration agreement, and no other 
distinction. Jt uses the term “submis- 
sion to arbitration” to identify the pro- 
tocol’s agreement to submit their 
differences to arbitration and the term 
“agreement. to which the protocol ap- 
plies” to identify the commercial or 
business contract between the parties. 
Section 4 (2) in my opinion, applies to 
agreements to- sabaait to arbitration 
made in pursuance of a contract to 
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which, because of its character and 
the character of its parties, the pro- 
tocol applies. The words “in pursu-~ 
ance of” merely establish the link that 
there —nust be between the agreement 
to submit present or future differences 
to arbitration and the agreement of a 
commercial or business character be- 
tween parties of a certain class to 
which the protocol applies. They have 
in this context no temporal signi- 
ficance. i 


T ses no reason for having to coms- 
true ‘submission to arbitration’ as an 
actual submission of an existing dis- 
pute to a particular arbitrator. The 
Act of 1950 does not say that I must. Ft 
makes nonsense of the protocol so to 
do. The Act of 1924 which first intro- 
duced. the sub-section, was an Act to 
give effect to the protocol and there is 
respectable, though now antiquated, 
authority, namely, the repealed Sec- 
tion 27 of the Act of 1889, for giving 
a wider meaning to ‘submission’ i 
the context so requires. The terma 
‘submission to arbitration’ is not now 
defined by statute, and must, in my 
opinion, be given a meaning appro~ 
priate to its context. While, no doubt, 
it is often convenient to use the term 
to distinguish an actual reference of a 
particular dispute to arbitration from 
an ‘arbitration agreement’ it would be 
wrong so to do in construing this 
particular sub-section. Accordingly, 
I find myself able to say that the sub- 
section gives effect to the intention of 
the protocol, the intention clearly: 
being that when there is a business 
contract between parties subject to 
different contracting states those 
‘parties are to be referred to arbitra- 
tion if they have so agreed, whether 
their agreement relates to present or 
future differences.” 


The same view is expressed in Dicey 
& Morris, The Conflict of. Laws, 8th 
edn., p. 1075: 


“Section 4 (2) of the Act imposes 
upon the court a duty to stay the pro- 
ceedings if a party relies on ‘a sub- 
mission to arbitration made in pur- 
suance of an agreement to which the 
Protocol applies’. This. condition is 
satisfied if the parties have agreed to 
submit present or future disputes to 
arbitration. The term ‘submission’ 
includes an agreement to refer. The 
Court is therefore under a duty to 
stay the proceedings although no 
arbitrators have been appointed, and 
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the fact that an arbitration clause is 
included in the contract between che 
parties suffices for the application of 
Section 4 (2). There is thus no cis- 
erepancy between the section and 
Article 4 of the Protocol to which it 
purports to give effect. According to 
Article 4 the court must “refer -he 
parties to the decision of the arbitra- 
trators” if the contract between the 
parties includes “an arbitration agrze- 
ment whether referring to present or 
to future differences.” The word “sub- 
mission” used in Section 4 (2) must be 
regarded as synonymous with che 
term ‘arbitration agreement’ in che 
Protocol and the term ‘agreement to 
which the protocol applies’ is used in. 
the section ‘to identify the commar- 
cial or business contract between zhe 
parties’. The controversy surround- 
ing the interpretation of Section 4 (2) 
(to which reference was made in he 
previous edition of this book) was left 
undecided in Radio. Publicity Ltd. v. 
Compagnie Luxembourgeoise de 
Radiodifusion, 1936-2 All ER 721 at 
p. 726. It was however, settled by he 
decision of Searman, J., in the Merak 
(1965) 2 WLR 250 at pp. 262-263 end 
the point was not disputed in che 
Court of Appeal.” 


44, If the opposite view for which 
respondent No. 1 contends-is adopced 
and if it is held that the section only 
applies if the parties have submit-ed 
an actual dispute to arbitration the 
purpose of Section 2 of the Act-end 
of the ratification of the New York 
Protocol of 1958 by India would heve 
been largely frustrated. Such an 
interpretation would be contrary to 
the avowed object and intention of the 
Act which is “to give effect to 
the Convention on the recognition 
and enforcement of foreign arbitral 
awards” done at New York on-June, 
10, 1958. When there is ambiguity in 
the language of the section it is the 
duty of the court to adopt that can- 
struction which will effectuate the 
object of the Act and not nullify the 


intention of Parliament and make the. 


provision devoid of all meaning. 


45. On behalf of the first respan- - 


dent it was said that there was a pze- 
sumption that the legislature in ze- 


enacting a section of the law must be 


presumed to have been aware of. the 
intervening judicial interpretation and 
to. have given its approval to it. The 
classic statement of the rule is that of 
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James L. J. in Ex. p. Campbell: (1870) 
5 Ch. A. 703 at p. 706. 


“Where once certain words in an 
Act of Parliament have received a 
judicial construction in one of the 
Superior Courts, and the Legislature 
has repeated them without any 
alteration in a subsequent statute, I 
conceive that the legislature must be 
taken to have used them according to 
the meaning which a Court of corape- 
tent jurisdiction has given them.” 


But the rule is better and more 
moderately stated by- the Judicial 
Committee in Webb v. Outrim, 1907 
AC 81 at p. 89, where the words of 
Griffith C. J. in the Australian case 
D’Emden v. Pedder, (1904) 1 CLR 91, 
are adopted: “When a particular form 
of legislative enactment, which has re- 
ceived authoritative interpretation, 
whether by judicial decision or by a 
long course of practice is adopted in 
the framing of a later statute, it is a 
sound rule of construction to hold that 
the words so adopted wera intended 
by the Legislature to bear the meaning 
which has been so put upon them”. 
Even in this qualified form, however, 
the rule has not been acknowledged 
without protest (see the speech of Lord 
Blanesburgh in 1933 AC 402). The 
presumption is weak and is passed on 


.2n optimistic fiction. The rule has 


been criticised by Dr. C. K. Allen: 
“The second petrifying factor is the 


‘real or supposed rule (now, however, 


questioned) that once a word or 
phrase has been given a certain fudi- 
cial meaning, it is doomed to bear that 
meaning not only in all subsequent 


` cases, but in all subsequent statutes. 


This is an offshoot of the somewhat 
optimistic assumption that the legisla- 
ture must be presumed. to know the 
actual state of the law. Consequently, 
if a word has once been given a parti- 
cular meaning in any case of autho- 
rity, however obscure, in connection 
with any statute, however, recondite, 
the draftsman who uses thet word in a 
later enactment is, so to speak, ‘affect- 
ed with notice’ of the judicial inter- 
pretation, however remote. it may be 
from the matter in hand. It need 
hardly be said that in the huge mass 
of our case law this assumption is a 
transparent fiction”. (Law in the Mak- 
ing pp. 508-09). 


46. Mr. Raman. referred to the 
decisions. of the Calcutta. High Court 
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and of the ‘Bombay High Court in’ 
Bajrang Electric Steel Co. v. Commrs. 
for Port of Calcutta, AIR 1957 Cal 240, 
AIR 1959 Cal 8 and K. E. Corporation 


v. S. De Traction, AIR 1965 Bom 114. 


It was held in these cases that before 
the Court stays proceedings under 
Section 3 of the Act there must be an 
actual. submission by ` both the 
parties to arbitrators of the particular 
point in dispute. It was argued that 
in enacting Section 3 Parliament was 
‘not content with a mere readiness of 
the parties to go to arbitration: but it 
insisted on something more, that is, 


the actual implementation of the 
arbitration agreement by the par- 


ties concerned by setting up the 
` machinery of arbitration. in motion. I 
am unable to accept this line of rea- 
soning. It is not said that there is a 
`- long course of. practice or a series of 
decisions of various High Courts taking 
a particular view of:Sec. 3 of the Act. 
The decisions referred. to by the res- 
. pondent are not numerous and it is 
unsafe: and unrealistic-to draw the 
‘presumption that Parliament. in re- 
enacting Sec. 3. of the Act was aware 
- of the intervening judicial interpreta- 


tion and set its seal of approval ‘upon - 


it. In Pa v. Bow. Road Domestic Pro- 
ceedings Court, (1968) 2 All ER 89 at 
p. 91, Lord Denning | pointed out that 
though -the decision ‘in R. v. 


precedent, the : fact ‘that Parliament 
had re-enacted the provisions cf the 
statute, did not authorise the errone- 
ous interpretation. . 


47. It- is, however, maintained by 
the respondent, that the words 
mission” ‘and “agreement” must .be 
given their natural and grammatical 
meaning and the word ; “submission” 


- made in pursuarice of an ; “agreement” : 


can only mean an actual submission of 
the disputes to the arbitral tribunal. 


So the word “agreement” can have re- 


ference to and: can be construed only 
in the sense of an` arbitration agree- 


ment or arbitral clause in. 4 commer-. 


cial contract. It cannot mean a corm- 


mercial contract because an arbitration” 


agreement cannot be stated” to have 
been made pursuant to a commercial 


contract. The contention is that if sub-. 


mission has to be taken in the sense of 
an arbitration agreement it would 
render the words “submission made in 


' pursuance of an’ agreement” meaning- 


Blane, - 
(1849) 13 -QB 769, stood for over 100 | 
years, if it was quite an erroneous- 


“sub-- 
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less and unintelligible. In my opinion 
the argument proceeds on a fallacy. A 


_ Statute should not be construed as a 


theorem of Euclid. but the statute must 
be construed with some imagination 
of the purpose which lies behind the 
statute. The doctrine of literal inter- 
pretation is not always the best method 
for ascertaining: -the intention of 
Parliament. The better rule of inter- 


` pretation is that a statute should be so 


construed as to-prevent the mischief 
and advance the remedy according to 
the true intent. of the makers of 
the statute. The principle’ was for 
example, applied by Lord’ Halsbury in 
Eastman - Photographie Co. v.-Com- 
ptroller General of Patents, 1898 AC 
571, where the question was whether 
the word ‘solio’ used as a‘trade mark, 
was an invented or a descriptive’ word. 
In examining this question Lord Hals- 
bury said: “Among the things. which 
have passed into canons of construc- 
tion recorded in Heydon’s case we are 
to see what was the law before the 
Act was passed, and what was- the 


“mischief or defect for which the law 


had not provided, what remedy Parlia- 
ment appointed- and the reason of the 
remedy”. At page 575 Lord Halsbury 
proceeded to state: ` 


“Turner L.J. in Hawkins v. Gather- 
cole,. (1855) 6 De M & G 1, and adding 
his own high authority to that of ‘the 
Judges in Stradling v. Morgan, (1584) 
1 Plowd 201 (204), after enforcing. the 
proposition that the intention of the 
Legislature must be regarded, quotes 
at length the judgment in that case: 


~ that. the Judges have - collected the 


intention ‘sometimes by considering 
the cause and necessity of making the 
Act..:sometimes foreign circumstances’ 
{thereby meaning . extraneous . circum- 
stances), so that they have ever been 
guided by the intent of the Legisla- 
ture, which they have always. taken 


according to. the necessity of the 


matter, and according to that which is 
consonant to reason and good discre- 
tion. And he adds: ‘We have there- 
fore, to consider not merely: the words 
of this Act of Parliament but the in- 


‘tent of the Legislature to be collected 


frorn the cause and necessity of the 
Act being made, from a comparison of 
its several -parts, and- from foreign 
(meaning extraneous) circumstances so 
far as they can justly be consideréd to. 
throw light upon the subject.” 
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48. For the reasons expressed I 
hold that the appellant- is entitled 
under Sec. 3 of the Act for an order of 
stay of the proceedings in C..S. 118 of 


1967 pending in the Madras High’ 


Court on the ground that in terms of 
the contract dated February 2, 1965 


the parties expressly agreed that all’ 


disputes arising out of the contract 
should be settled by arbitration by zhe 
Foreign -Trade Arbitration Commission 
of the U.S.S.R- Chamber of ones 
at Moscow. 


49. It is not, however, . poi to 
decide these appeals -finally because 
the respondent has opposed the appli- 
cation for stay on other grounds aiso. 


Ramamurti.J., found that the arbitral . 


clause in the contract of February 2, 
1965 had ceased to be effective as be- 
tween the parties as a result of zhe 
agreement dated August 14, 1966 =x. 
P-32 “and that it will be wholly wn- 


realistic...to hold that the moment an - 


amicable settlement. as provided in 
Ex. P-32 proved futile, the entire con- 
tract, Ex. P-4 revived ao fea ”» On che 
further aspect that admittedly Sec 3 
itself contains an exception that he 
mandatory obligation to stay is ‘not 
incumbent on the Court if the Court 
is satisfied that “the agreement is null 
and void, inoperative or incapable of 
being’ performed” 
apparently of the view that the alleged 
nullity of the contract on the basis of 
mutual mistake was a matter that the 
Court has to examine further afer 
recording evidence and that was a 


- ground on which - proceedings cannot. 


be stayed under Section 3. 


50. I consider, therefore, ' that 
C. A. 1208 and 1834 of-1969 should be 


set down for. further hearing on these ` 


Points. | 


“51. Civil Appeals Nos. 1208 and 
1833 .of 1969 arise out of the applica- 
tion No. 106 of 1968 filed by the ficst 


respondent for injunction to restrain. 


the first respondent from taking fur- 
ther part in the arbitration proceedings 
in Moscow. Ramamurti J., took the vizw 


. that since the application No. 2604 of ` 


1967 for stay of the proceedings in the 
pending suit C. S. 118 of 1967 had been 
dismissed the first respondent’s injunc- 
tion petition should be allowed on the 
ground that the 
mutually exclusive. - 
appeals I have taken the view that the 
appellant would be entitled 


V/O: 'Tractoroexport v. Tarapore & Co. 


. be lightly interfered with. 


Ramamurti J. was. 


two forums were - 
In the connected. 


[Prs. 48-52] S. C. 21 


order of stay of the proceedings in 
C. S. 118 of 1967 under Sec. 3 of Act 
45 of 1961. Even assuming that Sec. 3 


` of the Act is not applicable this is not 


a proper case in which the High Court 
should have issued an injunction res- 
training the appellant from proceeding 
with the arbitration. As a rule the 
Court has to exercise its discretion 
with great circumspection for it is 
imperative that the right of access to 
the tribunals of a country should not 
It is not 
sufficient -merely to show that two 


‘actions have. been started for it is not 


prima facie vexatious to commence 
two actions about the same subject- 
matter, one here and one abroad. [See 
McHenry v. Lewis, (1882) 22 Ch D 397 
(401).| The reason of this- reluctance 
to exercise the jurisdiction is that 
owing to-a possible difference between 
the laws of the two countries, the stay 
of one of the actions may “deprive the 
plaintiff of some advantage which he 
is justified in pursuing. Thus he may 
have a personal remedy in one country 
and a remedy only against the goods 


‘In another; or a remedy against land 


in one State but no such remedy in 
another. The rule, therefore, is that a 
plea of Lis alibi pendens will not 


` succeed and the Court will not order 


a stay of proceedings unless the defen- 
dant proves vexation in point of fact. 


He must. show that the continued 


prosecution of both actions is oppres- 
sive or embarrassing, an onus which 
he will find it difficult to discharge if 
the plaintiff can indicate some mate- 
rial advantage that is likely to result 
from each. separate action. Each case, 
therefore,.depends upon the setting of 
its own facts and circumstances. In 


. the facts of the present case I am of 


opinion that no case for injunction has 
been made out and the order of 
Ramamurti J., dated April 12, 1968 
allowing the application of respondent 
No. 106 of 1968 should be set aside.. I 
would accordingly allow the appeals 
Nos. -1208 of 1969- ‘and 1833 of 1969 
with costs. 


ORDER:—52. In ee with 
the opinion of the majority the ap- 
peals are dismissed. There will be no 
order as to costs. 


DR Appeals dismissed. 
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AIR 1971 SUPREME CGURT 22 
(V 58 C 2) 
(from Industrial Tribunal, Punjab) 
. M. HIDAYATULLAH C. J., 
G. K. MITTER AND A. N. RAY, JJ. 
M/s. Dalmia Dadri Cement Ltd, Ap- 
pellant v. Murari Lal Bikaneria, Res- 
pondent. 
Civil eer ‘Nos. 968-972 of 1966, 
D/- 19-8-197 


(A) ae Disputes Act (1947), 


Sch. 2, Item 6 — Domestic enquiry — 
Bias — Enquiry officer being junior 
advocate and at times appearing’ on 
behalf of management — No bias to 
be inferred. 


Merely because the Enquiry Officer 
was a junior advocate and that he had 
on occasions, been engaged by the 
Management he would not necessarily 
be biased against the workmen. So 
also as the Works Manager was going 
to be a witness in the enquiry there 
was nothing unfair in entrusting the 
appointment of the Enquiry Officer tò 
the Director of the Company. 1964-2 
Lab LJ 139 (SC), Rel. on. (Para 19) 


_ (B) Industrial Disputes Act (1947), 
Sch. 2, Item 6'— Domestic enquiry — 
Bias — Enquiry officer being lawyer 
and his report bearing stamp of a law- 


yers work — Circumstances do not 
justify conclusion that he acted unduly 
hastily. (Para 29) 


(C) Industrial Disputes Act (1947), 
Sch. 2, Item 6 — Domestic inquiry — 
Bias — Whether Works Manager ap- 
plied his mind. to facts before ordéring 
dismissal of workmen — Mere fact 
that Works Manager referred to 
opinion of. others did not exclude. his 
having formed his own. opinion — His 
view being same as that of Director no 
exception could be taken to his having 
referred to such opinion. (Para 21) 


{D) Industrial Disputes Act (1947), 
Sch. 2, Item 6 — Domestic inquiry — 
Act of indiscipline — Worker blowing 
whistle at the instance of another 
worker leading to stoppage of work. in 
factory—Such act of indiscipline can- 
not be tolerated by employer. 

(Para 23) 
Cases Referred: Chronological Paras 
(1964) 1964-2 Lab LJ 139 = 
- (1964) 9 Fac LR 7 (SC), Saran 
Motors Private Ltd. v. Vishwa- : 
nath 22 


IN/IN/D970/70/DHZ/B 


A. LR. 

The following Judgment of the Court 
was delivered by 

MITTER, J.: These five appeals are 
by special leave from the judgment 
and order of the Industrial Tribunal, 
Punjab dated September 1, 1965. The 
Tribunal dismissed the appellant’s 
applications under Section 33 of the 
Industrial Disputes Act for grant of 
permission to dismiss five employees of 
the company. They arose in the 
following circumstances. 


2. ‘The appellant is a public Limited 
company engaged in the manufac- 
ture of cement with its registered office 
at Charkhi Dedri, District Mohinder- 
garh. The respondents are all work- 
men employed by the appellant. One 
of them, Murari Lal Bikaneria, respon- 
dent in Appeal No. 968 of 1966 was 
suspended by way of punishment for 
four days from May 26, 1964 by the 
appellant on the ground of serious acts 
of misconduct relating to falsifying the 
records of the company. This was re- 
ferred for adjudication to the Indus- 
trial Tribunal Punjab and the appel- 
Tant’s action was upheld by an award 
dated May 24, 1965 published in the 
Punjab Government Gazette on June 
11, 1965. On May 27, 1964 the then 
Prime Minister of India expired and on 
receipt of the news, the appellant clos- 
ed the cement factory in the general 
shift as a mark of respect and called 
a condolence meeting of the workers 
and staff cf the factory at 3.30 p. m. 
on the same day. 


3. According to the appellant, after 
the conclusion of the condolence meet- © 
ing while the Works” Manager of the 
appellant was in discussion. with other 
Officers including .one Ishwar Nath, 
Power House and Mill House Superin- 
tendent, the respondent appeared in 
their midst all of a sudden and 
demanded thet work in the entire 
factory should cease and all produc- 
tion should stop. The said Superin- 
tendent remarked that in a continuous 
process industry like a cement factory 
total production in all the shifts could 
not be ‘stopped. The respondent be- 
came insolent and used insulting 
language to the said Superintendent. 
He also threatened to call the workmen 
on strike and stop the factory within 
a minute if his demand was not acced- 
ed to. The Works Manager consulted 
the Delhi office of the appellant over 
the telephone and came to learn that 
other sister factories were not going 
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to stop their: plants completely and 
that only the work in the office and 
in the general shift was to be stopped 
and that the same- procedure should 
be adopted by the appellant’s factcry. 
The Works Manager called the repre- 
sentatives of the three unions of 
workers and communicated to them his 


decision on the basis of the advice. 


received. Notice to this effect was vut 
up on the notice board of the appel- 
lant on the night of May 27, 1964. On 
the day following when ‘the work in 
the general shift was closed and work 
in the shift from 2 a. m. to 10 a. m 
was going on, the respondent came to 
the factory at about 8 a. m. with a 
number cf workers and asked the 
Works Manager who was then in the 
company of the said Superintendent 
about their decision regarding the 
closure of the continuous process urits. 
On coming to learn from the Manager 
of the decision arrived at the previous 
night the respondent said that it was 
not acceptable to him or to his 
followers. The respondent and three 
other workers called upon the Warks 
Manager to address the workers and 
explain their standpoint. When this 
was done the respondent shouted to 
the workers that the Works Manager 
was a traitor, that they should not 
listen to what was said by him and 
that they should close the factory and 
stop work in all the units. The res- 
pondent in company with the said 
other persons went to the packing 


section and prevailed upon the workers, 


to desist from working. After visiting 
different departments he went to the 
boiler fireman, Banwari Lal (respon- 
dent in one-of these appeals) and made 
him blow on the whistle three times 
as a signal to -workmen all over the 
factory to leave off work. Banwari Lal 
blew the whistle as directed. The 
respondent along with other workers 
then picketed the time office entrance 
and stopped workmen from going in- 
side to their duty at the change of 
shift. As a result of this, the kiln had 
to be stopped at 10-10 A.M. and eculd 
only get re-started at 2-10 P M. 
Charge sheets were issued to the es- 
pondent and others including the said 
Banwari Lal. The first charge sheet 
to be issued was that on Banwari Lal 
on the 2nd June followed by ihat 
against Murari Lal and others on June 
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4, The charge against Murari Lal 
in the charge-sheet dated Juna 4, 1964 
was that he had not. only misbehaved 
with Ishwar Nath, the Superintendent 
but also incited and instigated work- 
men to disobey the orders of the 
management in connection with the 
working of the factory on May 28, and 
further that he had incited the above 
strike during the pendency of proceed- 
ings before the Industrial Tribunal. 
His acts were said to be subversive of 
discipline and amounted to indulgence 
in riotous and disorderly behaviour, 
specially during the pericd of his 
suspension when he was not supposed 
to enter the factory premises. 


5. While Banwari Lal submitted his 
explanation on June 3, Murari Lal de- 
layed filing it on one ground or other 
eg. asking for Hindi translation of 
letters, taking objection to his being ad- 
dressed in his personal capacity and 
not as the President of the Union etc. 
He even threatened-the Works Mana- 
ger with legal action for the alleged 
incorrect way of addressing him. Ulti- 
mately he submitted his reply to the 
charge-sheet of the 4th June on July 
15. He did not deny therein that he 
had demanded the closure of the fac- 
tory but disputed that-he had collect- 
ed the workmen on the morning of 
28th May. He admitted having asked 
for a complete holiday and said that 
the charge sheet against him of at~ 
tempting closure of the entire plant 
and getting Banwari Lal to blow the 
whistle was false. He went further 
and charged the Special Cfficer of the 
appellant, one Kapoor, with having 
distributed sweets to the wcrkers on 
the day of demise of the former Prime 
Minister. The appellant. took excep- 
tion to this and submitted another 
charge-sheet to him for making false 
allegations against an officer of the 


“company. A reply to this was sub- 


mitted ‘only on August 25. On the 
29th August the Works Manager en- 
closed copies of charge-sheets to the 
respondents in the five appeals and 
stated that as he himself was a wit- 
ness to some of thése incidents he 
was forwarding the papers for neces- 
sary action to higher authorities. 


§ According to the appellant as 
a number of officers were in some way 
or other involved in the charges 
against the respondent and some of 
them might have to figure as witnesses 
in the enquiry it was felt proper to 
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appoint an outsider, S. N. Bhandari, 
an advocate of Delhi, to-conduct the 
enquiry. .The Enquiry Officer issued 
notices fixing the date of the enquiry 
and adjourned the same from time to 
time; but notices of adjournment were 
all returned with the endorsement 
‘refused’ by Murari Lal and the other 
respondents except Banwari Lal who 
attended the proceedings. 


7. The report of the Enquiry Offi- 
cer shows that he issued a notice on 
9th September to each of the workmen 
to whom a charge-sheet had been 
given informing him that the enquiry 
would be held on the 16th September 
at 10.30 a.-m. in the general office of 
the factory. On -September 15 he re- 
ceived two telegrams asking for post- 
ponement one of which was from the 
respondent and.the other from the 
respondents other than Banwari Lal. 
By his telegram the respondent asked 
for postponement of the enquiry by a 
month’on the ground of serious illness 
of his wife while the telegram from 
the other workers contained a similar 
request in view of the-respondeni’s in- 
ability to take part in the enquiry. 
On the 16th. September the other 
workmen including Banwari Lal ap- 
peared before the Enquiry Cfficer. 
After -hearing Vidya Sagar, the 
Management’s representative the En- 
quiry Officer adjourned the matter till 
the 25th September as he did not 
think that a ’month’s postponement 
was called for. He -sent registered 
letters to the employees including the 
respondent about his “decision. The 


second meeting was held on the 25th. 


September in the Directors’ Office of 
the cement factory but not one of the 
workmen who had been given a 
charge-sheet turned up at the ap>oint- 
ed hours. An employee of the factory 


_was'sent out to contact the nine work- 


men including the respondent. The 
respondent in this appeal and the res- 
pondents in other appeals excepting 
Banwari Lal refused to come on the 
ground that they could not participate 


in the enquiry before disposal of their: 


letter of objection regarding the per- 
sonnel of the Enquiry Officer. - The 
Enquiry Officer made another attempt 
on the same day to go on wita the 
proceedings and fixed 3.30 p. m. for the 
purpose and tried to notify the con- 
cerned workmen about it. The messén- 
ger who was sent out on this occasion 
reported that the respondent and the 
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said three other workmen had refus- 
ed to come. The Enquiry Officer 
directed that evidence should be re- 
corded in the absence of these work- 
men and that if they desired to take 
part in the proceedings they could do 
so at the next meeting fixed for the 
lst October. On that day workmen 
other than these four appeared. After 
recording the evidence adduced, the 
Enquiry Officer submitted his finding 
on October 17, 1964 taking the view 
that the respandent and the said three - 
other workmen had behaved rudely 
with the menager. and showed in- 
solence to him. Murari Lal was des- 
eribed as the ring leader. The En- 
quiry Officer found on the evidence 
before him that the closing of the 
factory by Banwari Lal blowing the 
whistle- three times was done at the 
instance of Murari Lal. He held 
Banwari Lal guilty of an act of in- 
subordination in so acting under the 
direction of the respondent. Murari 
Lal’s. action was held to be all the 
more reprehensible because he was not 
supposed to enter the factory on the 
27th or 28th of May when be was 
under suspension. According to the 
Enquiry Officar these four workmen 
had combined together to stop ‘the 
working of the factory and had actual- 
ly stopped certain sections of it by 
their coercive tactics. In the result - 
he held that the charges against 
Murari Lal hed been proved. He also 
went into the evidence with regard to 
the allegation of distribution of sweets - 
by the management and found against 
Murari Lal. 


8. The aprellant had yet another 
grievance ageinst the respondent in 
that while the above enquiry was 
pending, the respondent Murari Lal 
put in an application to the manage- 
ment for hal? a day’s sick leave on 
September 30, 1964. This was grant- 
ed by the Chief Chemist but the res- 
pondent absented himself from duty 
for the whole of that day. On the 
Head. Time-keeper pointing this out 
to him, Murari Lal wanted to have 
a look at his application and on the 
same being produced made changes. 
thereon unauthorisedly and initialled- 
the same so that he could get a full 
day’s leave on the basis of the amend- 
ed application. a 


9. The Head Time-keeper made a 
report of the incident to the Manager 
whereupon a further charge-sheet was 
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issued on the 5th October 1964. In 
his reply thereto Murari Lal stated 
that he had got his leave applicazion 


scribed by another person who had 
through mistake mentioned leave for 
half a day when he himself wanted a. 


full day’s leave... He admitted having 


taken the application from the custody . 


of the Head Time-keeper and_.made 
some alteration thereon, at the same 
time stating that he had committed a 


mistake. He however; alleged that he. 


had done so at the instance of Head 
Time-keeper. Not satisfied’ with the 
reply the Manager of the factory ap- 
pointed S.. N. Bhandari. i.e., the same 
person as the Enquiry Officer and ask- 
ed the respondent to attend thereat. 
Murari Lal again refused to parici- 
pate in the enquiry. The Enquiry 
Officer who recorded the statements of 
witnesses in support of the charges 


found Murari Lal guilty.. The second . 


finding of the Enquiry Officer. was 
rendered on October 20, 1964. 


10. The findings of the Enquiry 
Officer were forwarded to the Direc- 
tor-Secretary along with the- record 
of the proceedings. 
Director-Secretary thereupon forward- 


ed to the Works Manager shows that | 


he. had considered the report of the 
Enquiry Officer, had gone through the 


proceedings thereof and was satisfied - 


that the charges had -been brought 
home against the five workmen and 
that they should ‘be dismissed ‘from 
service. 
Officer and the recommendation of the 
Director/Secretary- were both sent to 
the Works Manager. 


recorded that the charges proved 
against the respondent were of a 
grave nature and that considering all 
the circumstances of: the case his dis- 
missal from service had been decided 
upon: 


— IL As the: appellant felt some 
doubt whether.Murari Lal was a Dro- 


tected workman it submitted an appli-_ 


cation for permission to dismiss him 


under the provisions of. Section 32 (3)- 


of the Industrial. Disputes Act before 
the Industrial ‘Tribunal. The other 
respondents were dismissed from ser- 
vice and tendered one month’s weges. 
Applications for approval of the action 
taken against them were moved be- 
fore the Industrial Tribunal on the 
‘same day; -`r 


The note by the’ 


The report of-the Enquiry- 


By order dated - 
28th October 1964 the’ said Manager - 
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12. Banwari Lal filed a reply con- 


‘essing his guilt and did not take part 


in the proceedings. 


13. The main grievance put for- 
ward in the reply of Murari Lal dated 
November 11, 1964 was. that the ap- 
pointment of an outsider .as an En- 
quiry Officer was unprecedented and 
that the Enquiry Officer was biased 
against the workers and wanted to 
conclude the enquiry hastily without 
giving.a reasonable opportunity to the 
workers to conduct their case. Murari 
Lal complained that all this was done 
with a view to victimise him because 
he was president of a recognised Union 
affiliated to the I. N. T. U. C. namely, 
Dalmia Dadri Cemént Factory Men’s 
Union. His further case was thal the 
enquiry conducted ex parte was per- 
verse and held in disregard of princi- 
ples of natural justice. 

14. Before: the Tribunal -a number 


-of witnesses were examined including 


the enquiry officer; S. N. Bhandari, 
Vidya Sagar; the Chief Chemist, 
Damodardas Vyas, the Factory Mana- 
ger, -Vishnu Kumar, the Director- 
Secretary. and Murari Lal. -The points 
urged on behalf of the workmen were: 

(1) That the enquiry was vitiated in 
that the rules of natural justice were 


not observed and the workmen con- 


cerned were not given any real oppor-. 
tunity to contest the case. 

(2) The enquiry was unauthcrised 
inasmuch as. the’-person who could 
legally decide to hold enquiry did not 
take any decision about it. 

(8) The Works Manager of the con- 


‘eern did not apply his own ‘mind to 


the case and.did not come to any in- 


. dependent finding but had abdicated 


his authority in favour of someone 
else and accepted the latter’s recom- 
mendations blindly. | 


At the ‘hearing before the Tribunal. 


the appellant did not lead: any in- 


- dependent evidence. about ‘the guilt 


of the workmen but relied solely on 
the domestic enquiry and the report 
of the Enquiry Officer who was exa- 
mined as a witness. 

15.7 The Tribunal held the Manage- 
ment guilty of delay in the issue of 
charge-sheets to-Murari Lal and some ` 
of the other workmen. It also com- 
mented on.the fact that though tha 
charges were sent by the Works Mana- 
gers the orders for holding. the ‘en- 
quiry were not passed by him but 
by Vishnu nner: DENTIOE Seer ery 
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4s late as August 29, 1964. He took 
exception to the Director-Secretary’s 
approval of the report of the 
Enquiry: Officer and his recommen- 
dation of the dismissal of the 
workmen. He was of the view that 
this should have been done by the 
Works Manager himself and although 
the orders of dismissal were nominal- 
ly passed by the Works Manager, he 
had not applied his mind to tne con- 
clusions arrived at by the Enquiry 
Officer independently. Apparently he 
was impressed by the text of the order 
of the Works Manager and took the 
view that on the Enquiry Officer sub- 
mitting his report to the Director the 
latter had accepted the findings and 
recommended the workmen’s dismissal 
from service. The order of dismissal 
issued by the Works Manager in the 
case of the employees other than the 
respondent recorded inter alia: 


“The papers have been’ forwarded 
to me for necessary action Having 
regard to the fact that the appropriate 
authorities have found you guilty. of 
the charges and the fact that the 
charges proved against you are suffi- 
ciently grave...... it has been decided 
to dismiss you. And you are accord- 
ingly dismissed from service with im- 
mediate effect.” 


. The Tribunal read the above as mean- 
ing that the Works Manager had not 
brought his independent decision to 
bear on the question but had merely 
accepted the recommendation of. the 
Director/Secretary. According to the 
Tribunal this vitiated the order of dis- 
missal. It may be noted that the 
Tribunal was not right in thinking 
that the Works Manager had used the 
same formula as quoted above in all 
the cases. The text of the order of 


dismissal in the respondent’s case is 


_€ntirely different; the material portion 
thereof reads— 


“I have gone through the enquiry 
proceedings and accept the fincings of 
-the Enquiry Officer. I am satisfied 
that proper opportunity was given to 
youto defend yourself andthe charges 
have been duly proved in the en- 
quiry.” 


16. The Tribunal also took excep- 
tion to the appointment of an outsider 
és the Enquiry Officer. He noted that 
the Enquiry Officer was an advocate 
practising at Delhi and was a junior 
lawyer at times engaged to appear in 
cases with Anand Prakash, counsel 


A.L B. 


for the appellant. He remarked that 
the Enquiry Officer was 

“at pains to prepare a very legalistic 
record which may ‘ostensibly show 
that a very proper enquiry was 
made.” 
The Tribunal 
observed: 


“The manner in which the record 
has been prepared puts me in doubt 
that this was the record of a genuine 
enquiry. The record as a whole gives 
me an impression that this was care- 
fully prepared for the purpose of 
showing that an enquiry was osten- 
sibly held and some of the workmen 
were also. made to sign or make ‘their 
thumb mark on the said record.” 


In this ‘connection he noted that two 
of the witnesses, R. Ws. 3 and 4 had 
stated before him that they were 
made +o sit outside the office for some 
days and were made to affix their 
signatures or thumb impression on the 
record of the proceedings although 
they were not present in the enquiry 
room and although no enquiry was 
ever held in their presence It is 
worthy of note that it was R. W. 3 
alone who had stated that he was 
made to sit outside the enquiry office. 
The Tribunal did not find any reason 
to disbelieve these two persons and on 
the strength of this took the view that 
the enquiry was a.farce and a made- 
up affair. 

17- The Tribunal also accepted the 
evidence of Sahib Dayal, R. W. 6, 
Sham Sundar, R. W. 7, and Ravi Dutt, 
R. W. 8 that they had been threatened 
by the Enquiry Officer- on the very 


went further and 


. first date of hearing and that the said 


officer’s attitude was hostile to the 
workmen. According to the Tribunal 
the manner in. which the orders of the 
Enquiry Officer had been passed lent 
support to the statement of the said 
three persons. The Tribunal inferred 
therefrom that the enquiry was con- 
ducted in an atmosphere in which the 
workmen could not possibly expect 
any justice. 


18. The Tribunal did not think i 
necessary to record any findings on the 
second and the third charges against 
Murari Lal. With regard to the last 
charge ‘contained in the charge-sheet 
dated October 5, 1964 it took the view 
that the evidence of Vidya Sagar and 
the two other witnesses examined on 
behalf of the appellant before the 
Enquiry Officer was fantastic and per- 
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verse. Jt was not satisfied that he 
enquiry on this charge was genuine end 
concluded that at the worst there had 
been some misunderstanding about 
the alterations in the leave appliza- 
tion of the respondent by changing it 
to a full day in place of half a day but 
whatever was done by the respondent 
was concurred in by the management. 
It was therefore disposed to accept the 
version of Murari Lal that the manage- 
ment was out to victimise him by 
: issuing charges on lapses of a teckni- 
cal character. It further found that 
the Works Manager was biased against 
Murari Lal because of the insult alleg- 
ed to have been offered to him and the 
noting by the manager in support of 
the last charge was that “this was not 
the first cecasion on which Murari Lal 
had been indulging in tampering vith 
records” was not borne out and no 
opportunity had been given to the res- 
pondent to show that the allegation 
‘was false. 


19. We find ourselves unable . to 
accept the conclusions arrived at by 
the Tribunal. The Tribunal seems to 
have been’ greatly impressed by thè 
fact that instead of appointing some- 
one in the appellant’s factory itsel? as 
the Enquiry Officer the Works Mana- 
ger had brought in an outsider who 
was no other than a junior advocate 
occasionally assisting Anand Prakash, 
their counsel in some matters. The 
Wribunal’s view that this was wholly 
unwarranted and done with the: pur- 
pose of loading the dice against the 
workmen appears to be unreasonable. 
Merely because the Enquiry Officer 
was a junior advocate and that he had 
on occasions been engaged by the ap- 
pellant, it is not possible to take the 
view that he would necessarily be 
biased against the workmen. Evident- 
ly some of the workmen had beheved 
. rudely to some members in the 
managerial cadre and it would not 
have been at all difficult for the Works 
Manager to appoint as Enquiry Officer 


some person of the factory itself over- 


whom he was likely to have greater 
influence than on an outsider. As he 
himself was going to be a witness in 


the enquiry he entrusted the appcint-. 


ment of the Enquiry Officer to the 
Director of the Company. We find 
nothing unfair in this and are unable 
to take any exception to the course 
adopted. 
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20. The other. grounds mentioned 
by the Tribunal for holding that thej 
enquiry was not a bona fide one ap- 
pear to be equally unsustainable. The 
Enquiry Officer, as already noted, was 
a lawyer and if he made a -report 
which bore the stamp of a Lawyer’s 
work it would not be unexpected. The 
circumstances do not. justify the con- 
clusion that he had acted unduly 
hastily. He started the enquiry on 
the 9th September and -concluded it 
nearly a month thereafter. He held 
several sittings: he adjourned the case 
to 25th September to suit the con- 
venience of Murari Lal whose request 
for adjournment for a month to the 
middle of October does not appear to 
have been based on any genuine 
ground. He sent for the workmen 
when they failed to turn up and noted 
what the messenger deputed to sum- 
mon them had stated. We have re- 
ferred in some detail to the correspon- 
dence which passed prior to the en- 
quiry merely to show. that Murari 
Lal’s attitude throughout was to delay 
the proceedings and to frustrate them 





“if possible. His excuse for not appear- 


ing in the proceedings was frivolous. 
He purposely delayed giving his reply 
to the charges and raised all sorts of 
frivolous objections from time to time 
to hold up the enquiry. Moreover the 
delay in the holding of the enquiry, if 
any was not made a ground of com- 
plaint by Murari Lal and the Tribu- 
nal’s comment in regard thereto ap- 
pears to be unjustified. 


21. We do not accept the view of 
the Tribunal that the Works Manager 
did not apply his mind to the facts 
before ordering dismissal of the work- 
men and that he was simply following 
the suggestion of “the approved autho- 
tities”. The order passed ky the Works 
Manager does not bear that interpreta- 
tion and the mere fact that he had 
referred to the opinion of others in 
some of the orders did not exclude his 
having formed an opinion of his own 
and when his own view vas the same 
as that of the Director no exception 
could be taken to the fact that he had 
also referred to such opinion. 


22. In Saran Motors v. Vishwanath, 
(1964) 2 Lab LJ 139 (SC), this Court 
rejected the objection as to bias of the 
enquiry officer upheld by the Tribu- 
nal on the ground that the enquiry 
officer had at times been engaged by . 
the appellant as a lawyer in industrial 


`- gharge-sheets 
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matters and had been entrusted with 
the. work of holding enquiries on some 
previous occasions observing that the 
` mere fact of a person’s occasional em- 
ployment as a lawyer by the employer 
_did not render him incompetent to 
-hold a domestic enquiry. 


23. In our view there was sufficient i 


evidence .before the enquiry officer to 
_ come to the conclusion arrived at by 
him. Banwari Lal admitted that ‘he 
had blown the whistle at the instance 
of Murari Lal leading to the’ stoppage 
.jo£. work in the factory. Such an act 
of indiscipline on the part of a worker 
could hardly be expected to be tolerat- 
ed by any employer who attaches any 
value to discipline in his factory what- 
ever be the reason for the demand for 
cessation of work. The more so, be- 
cause 
orders of ‘suspension and was not 
supposed to enter the factory premises. 
Leaving out: of ‘account the second and 
the third “charges which were not 
pressed before the Tribunal, there was 
ample evidence before the Enquiry 


Officer to arrive at the conclusion he 


did. There was certainly a prima facie 
ease . established by the. employer 
which could be controverted by Murari 
` Lal adducing’ evidence to the contrary. 


24. It was argued before us that 


the Tribunal’s finding ought notto be. 


upset in view of. the fact that Murari 
Lal had been in service of the appellant 
` for 27 years without any blemish on his 


record and that the incidents of 27th - 


and 28th May, 1964 even if proved, 
were not of such a grave. nature as 
called for dismissal and the manage- 


ment might have overlooked the a A 


if any, committed by Murari Lal. 
the evidence -before the Tribunal, 
Murari Lal had stated that some 


charge-sheets had been issued to him ` 


during the years ~1947-50° and. also 
thereafter and that he could produce ~ 
the charge-sheets if given an opportu- 
nity to do so. 
state the nature of the charges con- 
tained therein. 


management had never issued charge- 
sheets to the respondent except on two 
occasions to which the dispute related 
and wanted Murari Lal to produce any 


1960. 
is not possible to come to any conclu- 


sion whether any charge-sheets had in’ 
‘ respondent” 


fact been ‘issued. to the 


k 


Murari Lal was then under. 


He could not however . 


Counsel for the ap- - 
pellant appears ‘to have stated that the’ 


particularly any after 
From the record of the case it 


i Investigating, 
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before 1964. We cannot hold that the ~ 
issue of four charge-sheets in the year 
1964 between 4th June and early in 
October was evidence of motive to 
victimise. The charge regarding ‘the 
incidents of 27th and 28th of May was 
sufficiently serious for the manage- 
ment to have proceeded in the way it 
did and merely because the respondent 
admitted that he had himself made 
the amendment to. his leave applica- ` 
tion it cannot be said that the appel- 
lant should not have pressed that 
charge. . It was said that foran inci- 
dent like this no greater punishment 
than withholding of a day’s pay was . 
called for. There would have been. 
much to be said in favour of the work- 


. man if that was the only charge on 


which he was being proceeded against. . 


25. In the.result we hold that the 
Tribunal was.not justified in coming to 
the conclusion on the facts of the case 
that there was no reason for according 
permission to the management for dis- 
missing Murari Lal Bikaneria as a 
result of the enquiry held against him. 
We set aside the order and allow Ap- 
peal No. 968/1966. In the circumstances 
we make no order as to costs. 


26. With regard to the other ap- 
peals, it is sufficient to state that the 
respondents have expressed regret for 
the part played by them as mentioned 
in the ` charge-sheets issued to them 
and the appellant is satisfied therewith 
and does not want to- proceed with 
these appeals. The said appeals 
Nos. 969 to 972/1966 will therefore 
stand disposed of as not pressed with- 
out any order as to costs. . 


Appeal No. 968-of 1966 allowed. 
Appeals Nos. 969 to 972 of 
Ce e 1366 not pressed. 





AR 1971 SUPREME COURT 28 
(V58 C3)... 

; _{From: Calcutta) ; 
S.: M. SIKRI AND I D. DUA, JJ. 
` Girdhari . Lal Gupta and another, 
-Appellants v. D. N. Mehta, Assistant 
Collector of Customs: anid, another, 
Respondents. 


Criminal. Appeals ` Nos.. 511 and 212 
of 1969 D/-18-8-1970. : 


`(A) Evidence — Appreciation of —- 
officer: conducting a 


IN/IN/D968/70/KSB/M_ 


sort 
search —-.No general rule can be laid 


down that his evidence cannot be re- 


lied upon unless it is corroborated — 
Question -depends on facts of ‘each 
case. (Para 19) 


(B) Evidence Act (1872), sS. E — 


Evidence — Slips ~ containing entries 
seized in search of premises — They 
being part of things discovered du-ing 
search, can be looked into as evidence 
if entries therein are carried out into 

account books: seized. along with them. 
mS (Para 20) 

“(cy Foreign . Exchange ° ` Regulation 
Act (1947), S. 23-C (1) — Offence of 
attempting to export Indian Currency 
by firm of partners — Money beleng- 
ing to firm and entries: made in ac- 
count books of firm — Acting pariner 
would be liable for offence unless he 


proves absence of knowledge of zon-. 


travention or that. be exercised due 
diligence to prevent such contraven- 
tion — Mere allegation that he wes in 
Japan at time of contravention is not 
enough. . (Pare. 22) 


The following Judgment of the Court 
was delivered by 


SIKRI, J.: These Appeals; by special 
Teave, are directed against the judg- 
ment of the High Court at Calcutta 
whereby the High Court (A. K. Das 
and K. K. Mitra, JJ.)-set aside the 
order of acquittal and convicted the 
appellants before us under-S. 23 (1A) 
of the Foreign Exchange Regulation 
Act (VII of 1947)—hereinafter referred 
to as ‘the Act’.- The appellant, Gir- 
dharilal Gupta and the appellant 
Puranmall Jain, were sentencec’ to 
rigorous imprisonment for six months 
each and to pay a fine of . Rs. 2,000. 
each, in default, to rigorous imprison- 
ment for a further period of three 
months each. The eppellant, Ehag- 
wandeo Tewari-was sentenced to rigo- 


rous imprisonment for three months . 


„and to pay a fine of. Rs. 1,000, in de- 
fault, to rigorous imprisonment for 
two months. The firm was sentenced 
to pay a fine of Rs. 2,000. It does not 
appear that any special leave was ob- 
tained on behalf of the firm. 


2. In order to appreciate the con- 
tentions made -before us it is reces- 
sary to state the relevant facts. On 
October 25, 1958, Customs Preventive 
Officer B. Roy examined a parcel 
(wooden case) which purported tc con- 
tain Rasogolla, Achar, Papar and dried 


vegetable, booked for. Hongkong, to be- 


“iG. L. Gupta v. Asst. Collector, Customs (Sikri J.) 


; documents- on October 
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taken by the. Swiss Air of which the 
Indian Airlines Corporation had been 
the cargo-handling agent. The arti- 
cles were declared to be worth Rs. 20 
but the freight which had been paid 
came to Rs. 127-73 nP.. This excited 
the suspicion of the Customs Preven- 
tive -Officer, B. Roy, and on opening 
the pareel.and breaking down the case, 
five hundred ten currency notes of the - 
denomination of hundred rupees each, 
valuing Rs. 51,000, were found. The- 
name of. the consignor was Ram- 
ghawan Singh at Karnani Mansion, 


“Park Street, Calcutta, but on enquiry 


no trace could be found of this Ram- 
ghavan Singh at Karnani Mansion. 
In the course of further investigation 
suspicion ‘fell on M/s. Agarwala Trad- 
ing Corporation of whick the appel- 
lants Girdharilal ‘Gupta and Puran- 
mall Jain were the partners and the 
appellant Bhagwandeo Tewari was an 
employee. On January 22, 1959, the 
office of the firm at 191, Mahatma 
Gandhi Road and the alleged resi- 


‘dence of the partners at 11-B, Jatindra 
Mohan Avenue were searched. The 


appellant, _Bhagwandeo Tewari, on 
being identified by the Traffic Assist- 
ant of the Indian -Airlines Corporation, 
Ambar Nath.Sen, P.W. 4, and one 
loader ‘of Thai- Airways, S. K. Battu, 
P.W. 26, was arrested. Certain incri- 
minating documents, including account 
slips and cash-books of the firm were 
Seized. 

3. On June 3, 1959, a complaint 
was lodged. at the instance of the As- 
sistant Collector of Customs, Calcutta. 
After stating the above facts it was 
alleged in the complaint that sending 
out money in Indian currency was 
prohibited under S. 8 (2) of the Act 
and any attempt to.do the same was 
punishable under S. 23-B of the Act. 

4. At the trial a numbér of wit- 
nesses were examined. B: Roy, Cus- 
toms Preventive Officer, gave evidence 
regarding the discovery of Rs. 51,000 
in Indian currency notes, apart from 
Rasogollas, pickles, ete., on- October 
25, 1958. No -eross-examination was 
directed to show that this did - not 
happen on October 25, 1958. 


5. S. A. D. Moira,- Traffic Assistant 
of .the Indian Airlines Corporation, 
P.W. 2, who: checks freight and does 
other transhipment ' -work in course of 
his duties at Dum, Dum Airport, de- 
posed:that he received the relevant 
25, 1958, from 
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Calcutta office. He said that the docu- 
ments were in the handwriting of N. 


n of the Freight Section of the CaF. 


Sue Office. “Armed with the letter af 
euthority, he took the parcel to tha 
Customs Officer and P.W. 1, Roy, 
asked him to open the parcel and cur- 
rancy notes of the value. of Rs. 51,000, 
along with other things were dis- 
covered. 


6 R.R. Mukherjee, Traffic Office of 
the Indian Airlines Corporation, P.W. é, 
is another witness to the recovery of 
the currency notes. 


tke Indian Airlines Corporation, who 
had typed out the consignment note in 
‘respect of this parcel after seeing the 
shipping bill (Ext. 1). . He. identified 
the appellant, Bhagwandeo Tewari, as 
the person who had handed over’ the 
skipping bill to him and the letter oj 
authority, Ext. 11. He said that he 
calculated the freight and received the 
freight from this appellant.- He fur- 
ther said that this appellant signed 
tke consignment notes in Hindi in his 
presence and he remembered having 
seen this appellant writing a postcarc 
om the adjoining table while he was 
preparing the consignment notes. He 
further stated that his immediate 
superior officer, Mr. P. K. Chatterjee, 
was also present at the time this con- 
siznment was being . booked. Appa- 
rently this is not the first time that 
this appellant had gone to the Indian 
Arlines Corporation because P.W. 4 
seys that seven days ahead of Octo- 
ia 24, 1958,-this appellant had called 
i with’ - another shipment 
although that consignment was book- 
ec. by P. K. Chatterji. 


7. Some days after October 25, 
1£58, this witness P.W. 4 was taken 
br the Customs Officer to some place 
to find the man who is alleged to have 
bceoked the parcel. Two or three 
months thereafter he-was again taken 
by the Customs. Officers to another 
place in the Burrabazar area, which 
was the place of Agarwal Trading Cor- 
pcration, and he said that he pointed 
out the appellant, Bhagwandeo Tiwari, 
as the one who had taken the parcel 
to him on October 24, 1958. He was 
cross-examined in order to show that 
he could not remember customers. He 
admitted that it was not always pos- 
sikle for him to remember.all the men 
who came in contact with him in the 
course. of his work, but he said that 


P.W. 4 Ambar. 
Nath Sen, was the Traffic Assistant in 


he had told C. R. Basu who was in- 
vestigating the case that the person 
who brought the parcel was an oldish 
man and lean one, and had also des= 
cribed his nose. He further admitted 
that at the place he identified appel- 
lant Bhagwandeo Tiwari, he was the 
only oldish. man there. He said that 
he did not think that he committed a 
mistake unless the man he identified 
had a double in the shape of a twin. 
brother and the like He further ad~ 
mitted that he had been trying to re- 
collect’ the ‘appearance of the man to 
reconstruct in his mind: the outline of 
his appearance as far as he could. 


8. The evidence of P.W. 4 impres- 
ses us and there is no reason why: we 
should not place reliance on his evi- 
dence. 


9. P. K. Chatterjee, P.W. 5, EE 
of the earlier visit of the appellant 
Bhagwandeo Tiwari as the person who 
called on him with the shipping bill 
on October 17, 1958. 

10. C. R. Basu, P; W. 6, Officer of 
the Customs who investigated the case, 
zaid that after making enquiries he 
applied for the issue of search war- 
tant to search the premises No. 191, 
“Mahatma Gandhi Road. He also ap- 
plied for a search warrant to search the 
Sremises of the partners of the firm 
at 11-B, Jatindra Mohan Avenue. He 
did not himself search 11-B, Jatindra 
Mohan Avenue, but went to execute 
zhe search warrant at 191, Mahatma 
Gandhi Road, where on the identifica- 
tion of P.W. 4- he arrested the appel- 
lant -Bhagwandeo Tiwari. He then 
conducted the search of the premises 
fm the presence of the witnesses’ and 
took into possession one Rokar, one 
Ehata bahi, one nakal bahi, the attend- 
énce register and three -account slips 
which he marked 8, 9 and 10 (Exts. 9 
end 9/1 and 9/2, respectively). We 
may reproduce his evidence regarding 
the discovery of these account slips 
because a great deal of argument has 
keen addressed to us on the recovery 
cf these slips. He stated: 


“The three slips, about which T have 
spoken just now, are in the same con- 
Cition today as I found them on the 
cay when they were seized. The wit- 
resses to the search I conducted are 
Eadhesyam Gupta. and Lalit Kumar 
Chandu Lal Parekh. Here is the 
s2zarch list over my signature and the 
sS-gnature of the witnesses (Ext. 10),” 
ia his cross-examination he states: 


1971 
“You are right that Exhibits 9, 9/1 

and 9/2 are included in Serial No. 38 

of the search list, Ext. 10.” 

The search list does not mention the 

slips separately but only mentions 


loose sheets in a sealed parcel. It has. 


been urged that there is no evidence 
to show when the seal was opened. It 
is suggested that these slips have keen 
fabricated and planted. No such ques- 
tion was put to the witnesses and we 
are unable to presume that the in- 
vestigating officer would go akout 
fabricating account slips in ordez to 
rope in the appellants. © 

11. The prosecution ‘produced two 
- witnesses who had signed the reco- 
very list. The evidence of Racha- 
shyam Gupta, P. W. 7, must be dis- 
carded because although he was exa- 
mined before the Chief Presidency 


Magistrate he was not made available - 


for cross-examination. The learned 
counsel, Mr. Bhattacharya, suggested 
that if this witness had been produced 
‘for cross~examination he would have 
deposed against the prosecution. We 
are unable to draw any such presump- 
tion. The other witness was Lalit 
C. L. Parekh, P.W. 8. He had signed 
the search list but on -cross-examzina- 
tion he stated that “Basu had taken 
slips of paper from the ‘Agal Bagal’ of 
the guddy, by which I mean trom 
underneath the Takia on the bed”. He 
further said that “bits of paper Basu 
found from- a wooden case as well.” 
He further stated. as follows: | 

“You are right that Basu placec all 
these bits of papers at one and the 
same place. How many pieces? I 
cannot say. I did not count. By 
guess I can say that the number of bits 
of paper would run to 50 or 6). I 
signed all the pieces of paper oe 
were found so.’ 


12. The learned counsel fasters on 
the last line and says that these slips 
do not bear the signature of Lalit C. L. 
Parekh, and therefore, it is clear that 
these have been fabricated later. We 
are unable to sustain this contertion. 
The witness had signed a number of 


documents including the search list’ 


and he may well have thought that he 
had signed every piece of paper which 
was seized. No such question was put 
to the investigating cfficer. 

13. P.W. 11, N. R. Paul, who was 
the assistant attached to the Aprrais- 
ing Department of the’Calcutta Cus- 
toms deposed regarding the- presara- 
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tion of the shipping bill. It appears 
that the shipping bill bore the words 
“Thai Airways Co.” and these words 
were scored out and “Swiss Air” writ- 
ten in hand. He could not say who 
corrected the entry but nothing turns 
on this because it may be that the ori- 
ginal idea was to send the parcel by 
Thai Airways but later on for some 
reasons it was not possible to send that 
parcel through this airways. The pro~ 
secution led evidence to show that as 
a matter of fact appellant Bhagwan- 
deo Tiwari had approached somebody 


in Thai. Airways but we need not 


dwell on this part of the case. 


14. The prosecution also produced 
Shridhar Chatterjee, handwriting e- 
pert, who examined the signature 
reading as “Ram Chandra” written in 
Hindi and in pencil in the twcway- 
bills, Exts. 3 and 4, and the specimen 
writing. He was of the opinion 
that the writer of the specimen. writ- 
ing was the writer of the signature 
“Ram Chandra” appearing in the air- 
way bil. We ‘may mention that 
Bhagwandeo Tiwari is alleged to have 
signed as “Ram Chandra”. The expert 
also gave the opinion that the type- 
written papers, Exts. II and IX. kad 
been typed on the same machine. 


15. Exhibit 9/2, one of the seized 
account slips, is a very important 
document. The official translation is 
printed in the records and reads: 


“Translation of 
Ext. 9/2 dated 
24.10.58 43 
A/C1 Ba. 2/8/. 4 casss—Godown 
In Cash -/8/- 3 „opened below 
: and goods 
' brought 
(Paper Torn) cases 
bound (Pettis) (2) -/4/. Case T (Illegible) 
. ./2/. legible >- - 
(Paper torn) Cases ./15/. for coming & 
(Pettis) (Tlegible) going to I. A. Q 
2 R. s 
Ra. 223/8/. 4/5/. 
E , 127/73. Hongkong 
- Shanghai (torn & 
illegible)” 


The High Court had to translate it 
again and the last line was translated 
into “Hongkong Lagaya” in place of 
“Hongkong Shanghai”. 

16: In the account book of M/s. 


Agarwala Trading Corporation. (Exts. 
21 and 21/1) under.the entries dated 
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October 24, 1958, on which date the 
booking is alleged by the prosecution 
to have been done, an entry appears 
as follows: 
“Ra, -4/5/. Through Bhagwan Deo 
-/8/. Colli (Janka) 
./15/. Rickshaw fare ~~ 
2/14/. Cart Charge 
1/8/. Through Ghanshyam & Pandey 
-/4/. Bus fair 
1/4/. Bus Tram” 
It will be noticed that the same items 
appear in Ext. 9 (2). The break-up =n 
Ext. 9 (2) is slightly different kut in 
the account book the four annas ard 
two annas entries have been added to 
Rs. 2/8/- to make Rs. 2/14/- as cact 
charge. : 


“1%. Again. the entries in Ext. 9/1 


F are as follows: 


“Rs. -/1/- Bus hire for going home 


1/4/. Came from home to Thai (?) Taxi - 


-/12/. Riksha-hire from Thai 
-/1/- Coolie 
./4/. Thai Office Colie 


2/6/. 
Rs. 147/10/- In Cash” 
The corresponding entry in the ac- 
count. books are as follows: D 
“Rs 2/6/- (Bus fare -/1/- 
Taxi fare i 
Rs. 1/4/- Rickshaw 
Rs. -/12/. 
o .Gooli -5/-).- 
It is true that the entry of Rs. 127/73 
which exists in, Ext. 9/2 has not been 


carried over into the account books. 


but perhaps that would have been 
even too much for an accountant to 


do. He never. dreamt that these entries 


- of Rs. 4/5/- and Rs. 2/6/- in the ac- 
count books would be seized upon by 
the prosecution to complete the: case 
against the appellants. 


18. Be that as it may, the entries - 


in the account books demolish the case 
of defence that these slips were fabri- 
- cated and that they had nothing to do 
with the firm.. Ex. 9/2, onthe cther 
hand, clearly shows that somebody 
had gone to the I. A.C. office and paid 
-/15/- for going and coming to the LA.C. 
office and paid the incidental charges. 


19. Mr. Bhattacharya, who follow- 
ed Mr. Chagla for the appellants, con- 
tends that a serious question of law is 
involved, the question being that if ar 
investigating officer conducts a search 
his evidence cannot be relied on un- 


losg it is corroborated. p is. a novel : 


-A.L R. 


proposition and he has not been able 
to cite any authority or principle in 
support of it. It all depends on the 
facts in each case. At any rate, here 
we have the corroborative evidence of 
P.-W. 8, who signed the search docu- 
ment and also the entries themselves 
in the acccunt books and their tallying 
with the slips. 

_ 20. It was urged on behalf of the 
defence couns2l that these slips could 
not be taken into consideration at all 
because they are not evidence. We are 
unable to appreciate why they are not 
evidence. These are part of the things 
discovered during search and if the 
entries therein are carried out into the 


“account books there is no reason why 


these things could not be looked at. 

21. The learned counsel has taken 
us through the judgments of the Chief 
Presidency Magistrate and the High 
Court. We are in agreement with the 
conclusions arrived at by the High 
Court. We have ourselves gone into 
the evidence es the High Court had 
reversed the order of acquittal and in 
one or two places made. minor mis- 
takes. 

22. Mr. Chagla, while arguing on 
behalf of the partners, said that there 
was evidence that one partner was not . 
in Calcutta on the 24th or 25th Octo- 
ber, 1958, as ke was in Japan. But 
even if we take this fact into consi- 
deration, which fact was not brought 
to- the notice of: the Chief Presidency 
Magistrate or the High Court, it does 
not help him at all. Entries were made 
in the account books and it was the 
firm’s money which was spent and he 
being an` active partner is clearly 


‘liable under Section 23C (1) of the 


Act which reads: ; 
“23C (1). If the person committing a 
contravention is a company, every 
person who, az the time the contra- 
vention was committed, was in-charge 
of, and was responsible to, the com- 


-pany for the conduct of the business 


of the company as well as the com- 


‘pany, shall be deemed to be guilty of 


the contravention and shall be liable 


‘to be proceeded against and punished 


accordingly: 


Provided that nothing ena in 
this sub-section shall render any such 
person liable to punishment if he 
proves that the contravention -took 
>lace without his. -knowledge or that 
ne exercised all-due diligence to pre~ 
vent such contravention.” ee 
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This sub-section deems the appellant. 
Girdhari Lal Gupta guilty. The ques-. 


tion is: Has he proved that the con- 
travention took -place without his 
knowledge and he exercised due 
diligence to prevent such contraven- 
tion? What le said in his statemant 
under Sec. 342, Criminal P. C., was 
that he alone looks after the affairs of 
the firm. There is also no evidence to 
show that the contravention took 
place without his knowledge or taat 


he exercised due diligence to prevent” 


such contravention. -The entries w=2re 


there in his account books and the only: 


thing that he had to say. about these 
entries in his account books is thaat 
they pertain to the routine. work of 
the firm. Under the circumstances we 
are unable to exonerate him of the 
charge. ` 
23. 

Puranmall Jain is concerned, he stated 
that he does not look after ‘the affairs 
of the firm and further that he stays 
all along at Sriganganagar in Rajasthan 
and does not stay in Calcutta. ‘The 
prosecution has. not led any. reliable 
evidence to prove that he- took eny 
active part in the conduct. of the busi- 
_ness of the firm. In these cireum- 
stances we are inclined to give Lim 
the benefit of doubt and acquit hire. 


24. In the result the appeal of 
Puranmall Jain is allowed and he is 
acquitted of the charge. His bail bond 
shall stand cancelled. The appeals of 
Girdhari Lal and. es Tewari 
are dismissed, . 


es Order’ accordingly. 


AIR 1971 SUPREME COURT 33 
(V 58 C 4 
(From: Allahabad) - 

T. c. SHAH AND K. S. HEGDE, JJ. 

-L. Hirday Narain, Appellant v.: In- 
come-Tax - Officer, Bareilly, -Respon- 
dent. 

Civil Appeals Nos. 


193 and. 448 of 
1970,. D/- 21-7-1970: f 


(A) Income-tax ‘Act (1922), Ss. 16 


(3) (a) (ii) and 3 — Assessment in 


capacity as Hindu undivided family — - 


S. 16 (3) (a) Gi) is not applicable — In- 

come of minor children of assessee 

cannot be included in his income. - 
(Para 7). 


INJIN/D530/70/DV T/B Ee 
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Hirday Narain v, L-T, Officer, Bareilly 


As far as the other partrer, 


[Prs. 22-24] S. C. 33 


(B) Income-tax Act (1922), S. 3 — 
Hindu undivided family — Act does 
not contemplate that family to become 
taxable entity must consist of two or 
more male members. AIR 1966 SC 
1523 & AIR 1970 SC 14, Rel. on. 

(Para 8) 

(C) Constitution of India, Art. 226 
— Alternative remedy —. Petitioner 
filing writ petition instead of availing 
of statutory remedy — High Court 
entertaining petition and giving hear- 
ing on merits — Petition cannot there- 
after be rejected on ground that statu- 
tory remedy was not availed of. 

(Para 12) 


(D) Tnometur Act (1922), S. 35 — 
Rectification of mistake — Power - of 
— Nature — Mistake apparent on re- 
cord brought to notice of Income-tax 
Officer — He cannot refuse to exercise 
power under Sec. 35. — Decision of. 
Allahabad High Court, Reversed. : 


-It cannot be said that the jurisdic- 
tion of the Income-tax Officer under 
Section 35 to rectify mistake is discre- 
tionary ‘and -therefore even if the 
conditions- for its exercise are shown 
to exist, he can decline to exercise the 
power. Exercise of power to rectify 
an error apparent from the record is 
conferred upon the Income-tax Officer 
in aid of enforcement of a right. The 
Income-tax Officer is -an officer con- 
cerned with assessment and collection 
of revenue, and the power to rectify 
the order of assessment conferred 
upon him is to ensure that. injustice to ` 
the assessee or to the Revenue may be 
avoided. It is implicit in the nature of. 
the power and its entrustment to the 
authority invested with quasi-judicial 


` function -under the Act, that to do 


justice it shall be exercised when a 
mistake -apparent from’ the record is 
brought to'.his notice by a person con- 
cerned with or interested in the pro- 
ceedings. Decision of-Allahabad High : 
Court, Reversed. (Paras 12, 14, 15) 

If a statute invests a public officer 
with authority to do an act ina speci- 
fied set of. circumstances, it is impera- 
tive upon him to exercise his autho- 


-rity in a manner appropriate to the 


case when a party interested and 
having a right to apply moves in that 
behalf and. circumstances for exercise 
of authority are shown to exist. Even - 
if the words used in the statute are 
prima facie enabling, the Courts will 
readily infer a duty. to exercise power 
which, is invested in aid of enforce- 
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ment of a right — public or private — 
of a citizen. (1880) 5 AC 214, Referred 
to. (Para 12) 
(ŒE) Income-tax Act (1922), Sec. 35 
— Rectification of mistake — Applica- 
tion — Inecome-tax: Officer cannot 
modify status of assessee without first 
giving him notice. a ; 
Where an application for rectifica- 
tion was filed on ground that the as- 
sessee being Hindu Undivided family, 
income of minor sons was included by 
wrongly applying Section 16 (3) (a) 
(ii), the Income-tax Officer wes not 
entitled to suo motu modify the status 
of the assessee as “Individual” without 
giving ‘opportunity to establish that 
his status as HUF was in law correct. 
Right to obtain the benefit of rectifica- 
tion could not be refused by changing 
the status on the basis of which the 
original assessment was made without 
investigating, after due notice, whe- 
ther in assessing the income a mistake 
in fact was committed. . (Para 11) 


Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 14 (V 57) = 
(1969) - 74 ITR 190, N. V. 
Narendra Nath v. Commr. of z 
Wealth Tax < 8 

(1966) AIR 1966 SC 1523 (V 53) = 
(1966) 60 ITR 293, Gowli Buda 
danna v. Commr. of Income- 
tax, Mysore 

(1880) 5 AC 214 = 49 LJQB. 577, 
Julius v. Bishop of Oxford 


The following Judgment of the 
Court was delivered by 


SHAH, J.—These appeals arise out 
of orders passed in petitions praying 
for a writ of mandamus to rectify 
orders of assessment relating to income 
. assessed to tax for the years 1951-52 
and 1952-53. The corresponding previ- 
ous years for the assessment years 
were October 1, 1949 to September 30, 
1950 and October 1, 1950 to Septem- 
ber 30, 1951.- ; 


2. Hirday Narain and_his five son 
were members of a Hindu undivided 
family. Till the assessment year 1950- 
51 the income received by Hirday 
Narain was assessed to tax as the in- 
come of a Hindu undivided family. 
On November 19, 1949 the property of 
the joint family was partitioned be- 
tween Hirday Narain and his sons. . In 
assessing the Income for the assess- 
ment year 1951-52 the Income-tax 
Officer recorded an order that the pro- 
perty was partitioned, but he still 


ALE. 


assessed the income received . by 

Hirday Narain as income of a Hindu 

undivided family. In appeal the Ap- ` 
pellate Assistant Commissioner treated 

Rs. 18520/- earned between October 1, 

1949 and November 18, 1949 as income 

of the former Hindu undivided family 

and directed that it be “excluded from 

the assessment.” 

3. Pursuant to that order, the In- 
come-tax Officer made two orders of 
assessment—-(1) assessing Rs. 18,520/- 
as income of the Hindu undivided 
family of Hirday Narain and his five 
sons; and (2) assessing Rs. 1,06,156/- 
also as income of a Hindu undivided. 
family and liable to tax in the hands 
of Hirday. Narain by the application 
of See. 16 (3) (a) (ii) of the Indian In- 
come-tax Act, 1922. 

4. Hirday Narain then applied for 
rectification of a mistake in the order 
of assessment which he claimed was 
apparent from the record. He sub- 
mitted -that: ` 

“the assessment of x x x Hirday 
Narain has been made in the status of 
Hindu undivided family comprising of 
himself and- his minor son Satendra 


.Prakash. Section 16 (3) (a) (ii) does 


not apply to cases of ‘Hindu undivided 
family’, but only to those of ‘Indivi- 
duals’. It is therefore requested that 
such of the income as has by mistake 
been included in the assessment of the 
Hindu undivided family for the said 
year under Section 16 (3) (a) (ii) may ' 
kindly be excluded under Sec. 35 as - 
the mistake is apparent from record.” 
The Income-tax Officer accepted the 
plea that to income assessed to tax in 
the hands of Hirday Narain in the 
status of a Hindu undivided family, 
Sec, 16 (8) (a) (ii) of the Income-tax 
Act, 1922, did not apply, but he 
declined to give relief holding that for 
the period November 19, 1949 to 
September 30, 1950 Hirday Narain 
should have been assessed as an 
individual. 


5. Hirday Narain then moved a 
petition before the High Court of 
Allahabad under Article 226 of the 
Constitution challenging the order of 
the Income-tax Officer. A single Judge 
of the High Court rejected the peti- 
tion holding that at the stage of the 
original assessment the question that 
the income was not liable to be as- 
sessed under Sec. 16 (3) (a) (ii) of the 
Income-tax Act was not raised and 
that the assessee had not applied in 
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revision to the Commissioner under 
Sec. 33-A of the Act. A Division 
_ Bench of the High Court confirmed 
that order in appeal, dbserving that 
the rectification under Sec. 35 of the 
Act was “discretionary”, and if the 
Income-tax Officer thought that pro- 
ceedings were “substantially fair” he 
was “not bound to rectify the assess- 
ment on technical grounds”. 

The High Court also observed that “it 
was not clear that after November 19, 
1949 there was a Hindu undivided 
family which Hirday Narain repre- 
sented and therefore it was possible 
to say with certainty that the Income- 
tax Officer was wrong in proceeding 
on the footing that the assessment 
could be supported as assessment of 
an individual.” ` 


6. With special leave, Hirday Narain 
has appealed to this Court. 


. 7T. In respect of the period Novem- 
ber 19, 1949 to September. 30, 1950 the 
income was assessed in the hands of 
Hirday Narain in the status of a Hindu 
undivided family. Section 16 of the 
Indian Income-tax Act, 1922, by sub- 
section (3) (a) Gi) provides : 

“In computing the total income of 
any individual for the purpose of 
assessment, there shall be included— 


(a) so much of the income of a wife 
or minor child of such individual as 
arises directly or indirectly— 

x x -X x x 
(#) from the admission of the minor 


' to the benefits of partnership in a firm. 


of which such individual is a partner.” 
Income for the period November 19, 
1949 to September 30, 1950 being as- 
sessed to tax. as the income of a Hindu 
undivided family and not of an indivi- 
dual, Section 16 (3) (a) (ii) plainly did 
not apply and the income of the minor 
children of Hirday. Narain could not 
be included in the income of Hirday 
Narain assessed as a Hindu undivided 
family. 


8. Under the Income-tax Act it is 
mot predicated of a Hindu undivided 
family as a taxable entity that it must 
consist of two or more male members: 
Gowli Buddanna v. Commr. of Income- 
tax, Mvsore, (1966) 60 ITR 293 = (AIR 

` 1966 SC 1523), see also N. V. Narendra 
Nath v. Commr. of Wealth Tax, (1969) 
74 ITR 190 =(AIR 1970 SC 14) (a case 
under the Wealth Tax Act). Hirday 
Narain received a share in the pro- 
perties of the Hindu undivided family 
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of which he and his wife were mem- 
bers. It may again be noticed that 
before the previous year expired, 
Hirday Narain’s wife gave birth to a 
son on April 6, 1950. We are. there- 
fore unable to agree that the income 
accruing between November 19, 1949 
and September 30, 1950 could be as- 
sessed in the hands of Hirday Narain 
as an individual. 


9. But the Solicitor-General sub- 
mitted that Hirday Narain had filed 
his return in the status of an indivi- 


- dual, and since the Appellate Assistant 


Commissioner had also passed an 
order when he directed separate as- 
sessment of the total receipts during 
the year October 1, 1949 to September 
30, 1950 as the income of two distinct 
assessable entities, the Income-tax 
Officer was bound to assess the in- 
come for the period November 19, 1949 
to September 30, 1950; as the income 


` of Hirday Narain as an individual, and 


to that income, the income of his 
minor -children arising out of the 
partnership to which they were ad- 
mitted was liable to be added under 
Section 16 (8) (a) (ii) of the Income- 
tax Act, and the Tax Officer was 
entitled and indeed bound. to rectify 
the assessment when his attention was 
invited to the error. 


16. There is no clear evidence on 
the record about the status in which 
Hirday Narain submitted the return 
of income. If the order of assessment 
made by the Income-tax Officer fur- 
nishes any indication, the return was 
probably filed in the status of a Hindu 
undivided family. By the order dated 
December 16, 1953 the total income of 
the relevant year was ordered to be 
assessed in the hands of Hirday Narain 
in the status of a Hindu undivided 
family. It is true that in the appeal 
before the Appellate Assistant Com- 
missioner it was contended by Hirday 
Narain that the Income-tax Officer “had 
erred in including a sum of Rs. 18,520 
to the income of the appellant (Hirday 
Narain) as an ‘individual’ and in not 
assessing it separately as the income 
of the ‘Hindu undivided family.’” The 
Appellate Assistant Commissioner ob- 
served that the income of Rs. 18,520/- 
related to the period when. the family - 
of the appellant was undivided, but by 
an order under Section 25-A the In- 
come-tax Officer had held that the ap- 
pellant and his sons had partitioned 
the property of the family. He there- 


asa 
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fore directed that the- amount of 
Rs. 18,520/-. which belonged. to the 
erstwhile Hindu undivided family`, be 
excluded from the assessment which 
accordingly stood reduced from Rupees 
1,24,676/- to Rs. 1,06,156/. The Appel- 
late Assistant - i Commissioner did not 
direct that the status in which the in- 
come was sought to be assessed for thé 
-period November 19, 1949 to Septem- 


ber 30, 1950 þe- -altered. Pursuant to 


the order of the Appellate Assistant 
Commissioner the . Income-tax Officer 
assessed -the income for that period as 
_ income of a Hindu undivided’ Zamily 
represented by Hirday Narain.. There 
-was in fact an existing Hindu undivid- 
ed family of which, for a part of the 
period. Hirday Narain and his wife 
were members, and for the rest, 
besides the two, their infant son was 
a member. 


Officer is subject to a procedural infir-. 
‘mity as well. . In rejecting the appli- 
cation under Section 35, Incomie-tax 
Officer apparently assumed that in an 
application made by an assessee he 
‘could exercise his power suo 
nd modify the status of the assessze 
ven without giving an opportunity. to 
he assessee to' establish: that the’ ordar 







Hirday Narain had claimed that the 
income of his minor children was not 


family. There: was no defence to the 
zlaim for rectification on the merits sf 
“hat application. Right to obtain the 
benefit of rectification could not be 


refused by changing the status cn the’ 
sasis of which the original assessment. 


was made without investigating, aftar 
due notice, whether in assessing the 
-ncome for the period November 19,. 


1949 to September 30, 1950 a mistake . 


<n fact was: “committed. 


12. An order under ‘Section 35 
the Income-tax Act is not ‘appealable. 


it.is true that a petition to revise the’ 


order could be moved before the Com- 
missioner of Income-tax. But Hirday 
Narain moved a petition in the High 
Court of Allahabad . and the High 
ourt entertained that -petition. If the 
High Court had not entertained his 
petition, Hirday Narain could have 
moved the Commissioner in revision, 
because at the date on which the peti- 
tion was moved the period prescribed 


- it is intended -that the 


motu ` 


liable to be included in his assessment- 
in the’ status. ‘of a. Hindu undivided . 


oË 


ALR- 


by Section 33-A of the Act- had not: 
expired. We are unable to hold that 
because a revision application - could 
have been moved" for an order cor-|` 
recting the order of the Income-tax 
Officer under Section. 35, but was not 
moved, the High Court: would be justi- 
fied in dismissing as not maintainable ° 
the petition, which was entertained’ 
and was heard on the merits. 


The High Court observed that under 


Sec. 35 of the Indian Income-tax Act, 


1922, the jurisdiction of the Income- 
tax Officer is discretionary. If thereby 
Income-tax 
Officer has discretion tó exercise or 
not to exercise the. power to rectify, 
that view is in our judgment errone- 
ous. Sec. 35 enacts that the Commis- 
sioner or Appellate Assistant Commis- 


_Sioner or the Income-tax . Officer may ` 
_- rectify any mistake apparent from the 
11. The order of fo Income-tax . 


record. If a statute invests a public 


‘Officer with authority to do an act in 


a specified set of circumstances, it is 
imperative upon him to exercise his 
authority in ‘a manner appropriate to 
the case when a party interested and 
having a right to’ apply moves in that 


. behalf and--circumstances for exercise 


of authority. are- shown to exist. Even 5 
if the words used in the statute -are 
prima. facie enabling, the Courts will 
readily infer a duty to exercise power. 
which is invested in aid of enforce- 
ment of a right—public or Private oF 
a citizen. 


13. In Julius v. Bishop of Oxford, 
(1880) 5 AC 214 it was observed: by 
Cairns L. C. at pp. 222-223 that “the 
words “it shall ‘be lawful” conferred a 


‘faculty or power, and they did not of 


themselves do -more than confer a 
faculty or power. ‘But: there may be 


something in the nature of the thing 


empowered to be done, something in. 
the object for which it is to: be done, 
something in the conditions undér 
which it is to be done, something -in 
the title cf the persons for whose 
benefit the power-is to be exercised, 
which may couple the power with a 
duty, and make it the duty ; of: the. - 
person: in whom the power is reposed _ 
to exercise that power when. called 
upon to do so.” Lord Blackburn . 
observed -in the same case’ “at pp. 244- 
245 that the enabling - ‘words fsive a 
power which prima facie might be 
exercised or not, but if the object for - 
which the power is- conferred `- -is for 
the purpose of _ effectuating ` a ` right 
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there may be a duty cast upon the 


donee of the power to exercise it for 


the benefit of whose who have that 
right when required on their bekalf. 
Lord Penzance and Lord Selbcrne 


made similar observations at pp. a 


and 235. 


14. - Exercise ‘of power to rectify an 
Jerror apparent-from the record is con- 
ferred upon the Income-tax Officer in 
aid of enforcement of a right.. The 
Income-tax: Officer is an Officer con- 
cerned with assessment and “collection 


of revenue, and the power to recczify: 


the order of asséssment -conferred 


. {upon him is to ensure that injustice to- 


the assessee or to the Revenue may be 


- Javoided. It is implicit in the nature of 


the power. and its entrustment to the 
authority invested with quasi-judicial 
functions under the. Act, that to do 


justice it shall be ‘exercised when a, 


mistake apparent from the record is 
brought to his notice by -a person’ con- 
cerned .with or interested in the: P 
- ceeding. 

15. The. High. Court was,- in’ our 
judgment, in error in assuming that 
jexercise’ of the power. was  disere- 
tionary and the Income-tax | Offcer 
could, even if the -conditions ‘for its 
exercise were shown to exist, decline 
to exercise the power. - 


16. For the assessment- “year. 1£52- .- 


53 the assessee is also entitled. to Ye- 
- lief claimed by him. - 

17. The appeals must: therefore be 
‘allowed and the order passed iby the 
High Court set aside. Writs will issue 
directing that the assessment of Hirday 
Narain’ for the years 1951-52 and 


x . 1952-53 be rectified, -by ‘deleting the 


income. of his minor sons included 
_ under Section 16 (3)-(a) (ii) of the In- 
come-tax Act, 1922 -from assessm=nt. 
The appellant will be ‘entitled to his 
costs in- this Court and in the Eigh 
Court. - One hearing. fee: 

l Anpe! allowed. 


CÀR 1971 SUPREME COURT a7 


(V 58 C 5) 
(From Andhra oe 64 ITR 106). 
J. C. SHAH AND K. 5. HEGDE, JJ. 


Income Tax ‘Officer, 
another, Appellants v. 
- Sulochanamma, -Respondent. 

©” Civil Appeals Nos. 529- 538 of 1367, 
D/- 7-8-1970. - 


à IN/EN/D870/70/CWM/P 


Gudur and 


` tives as the case may be. 
ander Section 34 to reopen assessment 


-who ` were 


Maramreddy ` 


L-T. Officer, Gudur v, M. Sulochanamma (Hegde J.) {Pr. 1] S. C. 37 


(A) Income-tax Act (1922), Ss. 24-B, 
34 — Reassessment: of income of 
deceased person in hands of his legal 
representatives-— Notices under Sec- 
tion 34. rélating. to period. subsequent 
to. the death are invalid. (Para 6) 

(B) Income-tax Act (1922), Ss. 24-B, 
and 34 — Reassessment. of income of 
deceased person — Notices must be 
issued to all executors under the will 
or all legal heirs as the case may be. 

If a person dies executing. a will 


` appointing- more than.one executor or 


dies intestate leaving behind him more . 
than one heir, the Income-tax Officer 
has to proceed to assess the total in- 
come of the deceased against all the 
executors or all the legal representa- 
The notices 


of-the deceased for the period prior to 
his death have-to be issued to all the 


-executors or all the legal representa- 
. tives as the case may be. 


(1965) 57 
ITR 168. (SC), Rel. on. 
(Paras 5, 10) 
[The Supreme Court remanded the 
matter to High Court for reconsidera- 
tion of-the case. after ascertaining (1) 
‘all. in possession and 
management of the estate of the de- 
ceased (a) immediately after his death 
(b) at . the time when notices were 
issued, (2) whether the will purported 
to have. „been executed by the deceas- 
ed was a true and genuine document 
and if so who were the executors and’ 
if not who were the legatees, (3) if the 
will was not genuine who were his 
heirs. After ascertaining these facts 
the High Court’ was directed to deter- 


mine whether the officer had made any 


bona-fide ‘enquiry before issuing notice 
under Section 34° or whether he had 
issued notices to all the legal represen- 
tatives of the deceased.] 
(Paras 10 and 11) 
Cases Referred: Chronological Paras 
(1965) ATR 1965 SC 1049 (V 52). 
_=-(1965) 1 SCR-231, Daya Ram 
‘y. Shyam Sundari- E) 
(1965) 57 ITR 168 (SC), First ` 
Addl. Income Tax Officer 
_ Kozhikode v. Mrs. Suseela 
Sadanandan -. 5, 10 


The following Judgment of the 
Court was delivered by 


- HEGDE; J.: These appeals by spe- 


: cial leave arise from the’ decision of 


the. High Court of Andhra Pradesh in 
Writ Appeals Nos. 13 to 22 of 1965 on 
its file.. Only -one question of law . 


` 
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arose for decision in .those appeals, 
the very question arising. for decision 
in these appeals and that question is 
whether the notices issued by the In- 
come~tax Officer under Section 34. of 
the Indian Income-tax Act, 1922 
(which will be hereinafter .called the 
Act) in March, 1962 on the respondent 
end her sisters are valid in law. - 


2. One Narayana’ Reddy was an 
- income-tax assessee. He died on 


March 26, 1948, leaving behind him - 


his widow Ramanamma ard five 
daughters. On his death his widow 
took possession_of the estate and was 
managing it. Subsequently misunder- 
standing appears to have arisen be- 
tween her and some of her daughters. 
One of the daughters by name Sree- 
devamma filed a suit for removing her 
mother from management of the estate 
and for the appointment of a receiver. 
In that suit a. Commissioner was ap- 
pointed to take an inventory.. The 
Commissioner, while taking the inven- 
tory, found. an unregistered will dated 
March 4, 1948, in the safe. That will 
was purported to have been executed 
by Narayana Reddy. -It is said that in 
that will various dispositions were 
made including some provision for 
certain charities. It is further said 
that two of the sons-in-law of Nara- 


yana Reddy were designated ` therein ` 
After the discovery - 


és the executors. 
cf that will the widow Ramanamma 
instituted a suit challenging the 
genuineness of that will. One of the 
sons-in-law of Narayana Reddy insti- 
tuted another suit for administration 
cf the estate of his father-in-law 
Claiming to be an executor appointed 
under the will. During the pendency 
cf these suits the parties compromised 
their disputes and filed a compromise 
petition on April 15, 1954. A decree 
in-terms of the compromise was made. 


‘Under the terms of the compromise. 
the estate of Narayana Reddy was. 


divided between the widow of Nara- 
yana Reddy, his mother and his five 
daughters. Some provision for certain 
charities was also. made thereunder 
and for managing those charities some 
trustees were appointed. It is said 
that the parties were in possession 
and enjoyment of their respective 
shares ever since the compromise 
decree.. Narayana Reddy’s widow died 
an September 5, 1956.: -Before her 
death she bequeathed her share in the 
property to her last three daughters. 


3. After the death-of Narayana 
Reddy the income-tax authorities 
dealt with his widow as his sole legal 
representative. On that basis. the 
authorities collected from her the tax 


due from the estate of the deceased. 
Narayana Reddy. They also took re- 


assessment proceedings under Sec. 34 


of the Act and collected some addi-' 


tional tax from her. On March 17, 
1962, the respandent, who is one of the 
daughters of Narayana Reddy and 


who had obtained a share in the estate. 


of Narayana Reddy under the compro- 
mise decree. referred to earlier, was 
served with notices under Sec. 34 of 
the Act seeking to reopen the assess- 
ment of Narayana Reddy for the years 
1941-42 to 1949-50. She filed as many 
as nine writ petitions challenging the 
validity of the notices served: on her. 
The main quastion for decision is, 


‘ aS mentioned earlier, whether the said 


notices are valid. 


4. : Section 24B (1) of the Act pro- 
vides: 

“Where a person dies, his executor, 
administrator or other legal represen- 
tative shall be liable to pay out-of the 
estate of the deceased person to the 
extent to which the estate is capable 


of. meeting the charge the tax assessed . 


as payable by such person, or any tax 
which would have been payable by 
him under this Act if he had not 
died.” ` of eee 

5. Interpreting that provision this 
Court ruled in First Addl. Income-tax 
Officer, Kozhikode v. Mrs.. Suseela 
Sadanandan, (_965) 57 ITR 168 (SC), 
that if a person dies executing a will 


appointing more than one executor or - 


dies intestate leaving behind him more 
than one heir, under Sec. 24B of the 
Act, the Income-tax Officer: has to 
proceed to assess the total income of 
the deceased against all the executors 
or all the legal representatives as the 
case may be. It was further ruled! 
therein that if there are more than 
one executor of the deceased , person 
all of them will be his representatives 


and for the purpose of Sec. 24B (2) alli 


of them jointly can represent the estate 
of the deceasej. In that decision the 
principle laid down by this Court in 
Dayaram v. Shyam Sundari, AIR 1965 
SC 1049, that where a plaintiff or an 
appellant, after diligent and bona fide 
enquiry ascertains who the legal re- 


presentatives of a deceased defendant . 


or respondent are, and brings them on 


oa 
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record within the time limited by law, 
there is no abatement of the suit or 
appeal and those legal representatives 
sufficiently represent the estate of the 
deceased and a decision obtained with 
them on record will bind not merely 
those impleaded but the entire estate 
including those not brought on record 
was held to be not confined to any suit 
and appeals but is of general applica- 
tion. It was observed therein that 
there is no reason why that principle 
cannot be invoked in the case of as- 
sessment of the income of a deceased 
person in the hands of his legal re- 
presentatives. 


6. It is clear that notices issued in 
respect of the assessment for the as- 
sessment year .1949-50 are clearly in- 
valid as they relate to a period. sub- 
sequent to the death of Narayana 
Reddy. Hence we are concerned with 
the validity of the notices relating to 
the other assessment ‘years. 


7. It is now established that the 
copies of the notices impugned in the 
writ petitions had been sent to all the 
daughters of Narayana Reddy bu: no 
notice was sent to his mother or to 
the Trustees. The respondent in her 
writ petitions pleaded that she is not 
a legal representative of Narayana 
Reddy. That averment cannot be 
correct. The question whether the 
will purported to have been executed 
by Narayana Reddy is a genuine one 
or not has not been gone into. If 
intermeddling with the properties. of 
the deceased is adopted as the test for 
determining his legal representatives 
then his mother and the trustees ap- 
pointed for the management of the 
charities would become his legal re- 
presentatives. The Income-tax Dff- 
cer has not taken any positive stand as 
to how he came to the conclusion that 
the daughters of Narayana Reddy 


alone are his legal representatives. It - 


is not made clear wkether he relied 
on the will. If he relies on the will 
. then he should have issued notices to 
the executors appointed thereunder, if 
executors had been appointed as al- 
leged. The will is not before the 
Court. “Therefore we cannot be defi- 
- nite’as to its terms. If on the cther 
hand the Income-tax Officer relies on 
the general Hindu Law then agan it 
is not clear whether he made enquiry 
as to who were all the legal represen- 
tatives of Narayana Reddy on ae day 
he issued the notices. 
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8. The allegations in the writ petix 
tions are vague and confused. The 
respondent’s assertion therein | that 
she is not one of the legal representa- 
tives of her father appears to have no 
basis. She does not say who were all 
the legal representatives of he? father. 
It is not clear what her stand is as 
regards the will said to have been 
executed by her father. She joes not 
deny that under the compromise 


decree, she obtained a portion of her 


father’s properties.. The averments 
in her petitions are bald and lacking 
in particulars. 


§. Equally confused is the case 
pleaded by the Income-tax Officer. 
Apart from asserting that he had 
issued notices to all the legal repre- 
sentatives of Narayana Reddy, he did 
not disclose his basis for coming to 
the conclusion that the daughters of 
Narayana Reddy alone are his legal re- 
presentatives. It is not clear whether 
he takes his stand on the general 
Hindu Law or the will alleged to have 
been executed by Narayana Feddy or 
the compromise decree. He did not 
even aver that he made any tona fide 
enquiry before issuing the impugned 
notices. 


_ 10. The facts and circumstances 
disclosed in this case are somewhat 
similar to those in Mrs. Suseela 
Sadanandan’s case, (1965) 57 ITR 168 
(SC) (Supra). Hence in the interest 
of justice we think it proper to allow 
these appeals and remand the case to 
the High Court for reconsideration o. 
the case after ascertaining.— 


(1) Who were all in possession and 
management of the estate of Marayana 
Reddy (a) immediately after his death 
(b) at the time when the notices under 
S. 34 were issued by the Income-tax' 
Officer; 


(2) Is the will purported to have 
been executed by Narayana Reddy a 
true and genuine document, if so, were 
any executors appointed urder the 
will, if so, who were those executors; 
if not,.who were the legatees under 
that will; 

(3) If the will is held to be. not 
genuine, who were the heirs of Nara- 
yana Reddy in accordance wita law by 
which he was governed and 


(4) Who all were in possession dy] 





the properties of Narayana Reddy 
under the terms of the compromise 
decree, 
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11. After ascertaining these facts 

e High Court must determine whe- 
ther the Income-tax Officer had made 
any bona fide enquiry before issuing 
notices under Section 34 or whether 
he had issued notices to all -the legal 
representatives of Narayana Reddy. 


In our opinion for the resulting’ 


confusion the Income-tax Officer is 
primarily responsible. Hence the Re- 
vénue should pay the costs incurred 
by the respondent both in the High 
Court -and this- Court upto this stage 
irrespective of the result of the case. 
So far as the future costs are concern- 
ed it shall be in the discretion of the 
High Court. 

Order accordingly. 


AIR 1971 SUPREME COURT 40 
(V 58 C 6) 

(From Delhi: 1970 Serv LR 213) 

_ J. C; SHAH AND K. S. HEGDE, JJ. 


< Union of India, Appellant v. J. N. 
Sinha and another, Respondents. 


_ Civil” Appeal No. 381 of 1970, D/- 

12-8-1970. 

(A) Civil ‘Services —- Fundamental 
Rules, R. 56 (i) — Rule is not invalid. 
AIR 1965 SC 280, Foll. (Para 6) 

(B) Constitution of India, Arts. 310, 
309 and 311 — “Doctrine of pleasure” 
— Jt is subject to rules or law made 
under Art. 309 as well as conditions 
preseribed under Art. 311. (Para 7) 

(C), Natural justice — Rules cf — 
Nature — Conflict between rules. of 
natural justice and statutory provision 
— Latter prevails. 


Rules of natural justice are not em- 


bodied rules nor can they be elevated 
to the position-.of fundamental rights. 
Their aim is to secure justice cr to 
prevent miscarriage oi justice. These 
rules can operate only in areas not 
covered by any law validly made. 
They do not supplant the law but sup- 


plement it. If.a statutory provision 
can be: read consistently.: with the. 
principles of natural justice, the 


courts should do so. But if a statutory 
provision’ either specifically of by 
necessary implication excludes the ap- 
plication of any rules of natural justice 
then thé court cannot ignore the man- 
date of the legislature or the statutory 


authority and read into the concerned: 


provision the 
justice. 


IN/IN/D951/70/DVT/B 


principles of natural 
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Whether the exercise of a 


ATR. 


power conferred should be made in 
accordance with any of the principles ` 
of natural justice or not depends upon 
the express words of the provision 
conferring the.’ power, the nature of- 
the power conferred, the purpose for 
which it is conferred and the effect of 
the exercise of -that power. AIR 1970 
SC 150, Foll : (Para 7) 


(D) Civil Services — Fundamental 
Rules, R. 56 (j) — Compulsory retire- 


‘ment — Appropriate authority form-~ 
. ing bona fide opinion to do so in pub- 


lic interest is condition. precedent — 
Show cause notice against retirement 


not required — Constitution of. India, 
Articles 310, 311. 
Where an appropriate authority 


bona fide forms opinion that a Gov- 
ernment servant -be retired in public 
interest, he can -pass. order of compul- 
sory retirement. That opinion cannot 
be challenged before courts. Nor R: 56 
(į) requires that the opportunity. to 
show cause against compulsory retire- 
ment must be given. Order of com- 
pulsory retirement can be challenged 
only on ground that either the requi- 
site opinion was not formed or that 
the ordér was passed arbitrarily or on 
collateral grounds. 1970 Serv LR 213 
(Delhi), Reversed.. (Paras 7, 8, 10) 

Fundamental Rule 56 G) holds the 
balance’ between the rights of the 
individual Government servant and ` 
the interests of the public. While a 
minimum service is guaranteed to the ` 
Government servant, the Government 
is given power to energise its machi- 
nery and make it more efficient by 
compulsorily retiring those who in its 
opinion should not be there in. public 
interest.. Compulsory retirement - in- 
volves no civil consequences. Rule 56 
(j) is not intended for taking any penal 
action against the Government ser- 
vants. That rule merely embodies one 
of the facets of the ‘pleasure doctrine’ 
embodied in Article 310 of the Con- 
stitution. - (Para 8) 


Cases Referred: Chronological Paras 


- (1970) ATR 1970 SC 150 (V 47) = 


(1970) 1 SCR 457, 
Union ‘of India - 

(1967) ATR 1967 SC 1269 (V sin 
(1967) 2 SCR 625, State of 
me v.. Dr. (Miss) Binapani 

e r 

(1365) AIR 1965 SC 280 (V 52) = 
(1967) 2 Lab LJ 246, T. G. 
Shivacharana Singh v. State of : 
Mysore. 6 


Kraipak ” ' 
11, 13. 


11, 12 


‘1971 


The following Judgment of the 
Court was delivered by. 


HEGDE J.—In this appeal by certi- 
ficate the only question that was can- 
vassed before us was as regards the 
validity of the. order contained in 
memorandum ‘No. F. 16-42/68-S. 1, 
dated August 13, 1969 issued by the 
Government of India, Ministry of 
Education and Youth Services, retiring 
the 1st respondent compulsorily from 
Government service in exercise of =he 
powers conferred under clause (j) of 
Fundamental Rule 56 with effect from 
August 14, 1969. That order was 
attacked. before the High Court on 
various grounds. The High Court re- 
jected some of those grounds. It did 
not find it necessary to decide a fw 
others but accepting the contention of 
the respondent that in making he 
order, the appellant had violated zhe 
principles of natural justice, it held 
that the impugned -order is inva_id. 
The High Court accordingly. issuec a 
writ of certiorari quashing that orcer. 


2. Before us the only contention 
presented for our decision was wie- 
ther the High Court was right in hald- 
ing that in making the impugaed 


a order the appellant had violated zhe 


principles of natural justice. No other 


- contention was taken before us. Hence 


we shall address ourselves only to taat 
question. 


3. Before proceeding to examine 
the contention above fcrmulated, if is 
necessary to set out the material facts. 
The ist respondent herein Col. J. N- 
Sinha successfully competed in the 
examination held by the Federal Ser- 
vice Commission in 1938 for the post 
of Extra-Assistant Superintendent in 
the Survey of India ` Service. Atter 
selection, he was appointed as an 
Extra-Assistant Superintendent. He 
worked as probationer for a period of 
three years and thereafter he was 
confirmed in that post in 1941. During 
the second world war, he. volunteered 
for active service in the army and was 
granted an emergency Commission in 
the army. He was granted a regvlar 
commission in the army with effect 
from October 23, 1942. 


4. In exercise of the powers œn- 
ferred by the proviso to Article 309 of 
the Constitution, the President of 
India made on, August 17, 1950 rales 
called the Survey of India (Recruit- 
ment from Corps of Engineering Off- 
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cers) Rules, 1950 for regulating the 
recruitment and conditions of service 
of persons appointed from the Corps 
of Engineering Officers of the Defence 
Ministry to the Survey of India Class I 
Service. ‘Rule 2 of the said Rules pro- 
vides for the recruitment of Military 
Officers to the Survey of India Class I 
Service and Rule 3 provides that the 
recruited officers will be on probation 
for two years which may be extended 
.by the Government on the advice of 
the Surveyor General. The Ist respon- 
dent was taken into the Survey of India 
Class I Service under Rule 2 of the 
aforesaid 1950 Rules as Deputy 
Superintendent Surveyor with effect 
from June 1951. Thereafter the Presi- 
_dent of India in exercise of the powers 
under the proviso to Art. 309, made on 
July 1, 1960, the Survey of - India 
Class I (Recruitment) Rules, 1960 for 
regulating the recruitment of Survey 
of India Class I Service. The Ist res- 
pondent was subsequently promoted 
firstly as Superintending Surveyor and 
then as Deputy Director. After some- 
time he wes promoted as Director and 
lastly as Director (Selection Grade). 
The last mentioned promotion was 
made with effect from October 27, 
1966. On May 17, 1969, Fundamental 
Rule 56 (i) was amended. Thereafter 
on August 13, 1969, the Ministry of 
Education and Youth Services issued 
the impugned order. The 1st respon- 
dent was given three months’ pay and 
alllowances in lieu of three months’ 
notice prescribed in Fundamental 
Rule 56 (j The 1st respondent being 
aggrieved by that order, challenged 
the validity of the same. As mention- 
ed earlier, the High Court accepted his 

- plea: The Union of India has appeal- 
ed against that order. 


Fundamental Rule 56 (j) reads: 

_ “Notwithstanding anything contain- 
ed in this Rule the appropriate autho- 
rity shall, if it is of the opinion that it 
is in the public interest so to do have 


` the absolute right to retire any Gov- 


ernment servant by giving him notice 
of not less than three months in writ- 
ing or three months’ pay and allow- 
ances in lieu of such notice 


(i) if he is in Class I or Class IT Ser- 
vice or post the age limit for the pur- 
pose of direct recruitment to which is 
below 35 years, after he has attained 
the age of 50 years. 


(ii) In any other case after he has 
attained the age of 55 years.. 
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Provided that nothing in this clause 
shall apply to a Government servant 
referred to in clause (e) who entered 
Government service on or before 23rd 
July, 1966 and to a Government ser- 
vant referred to in clause (f).” 


5. The order impugned merely 
says that in pursuance of clause 56 (j), 
the President was pleased to decide 
that in public interest the 1st respon- 
dent should retire from Government 
service with effect from August 13, 
1969 and that he would be given three 
months’ pay and allowances in lieu of 
three months’ notice provided in the 
said rule. No reasons are given for 
compulsorily retiring the Ist respon- 
dent. Admittedly no -opportunity was 
given to him to show. cause against his 
compulsory retirement. The failure 
on the part of the concerned authority 
to give an opportunity to the Ist res- 
pondent to show cause against his 
compulsory retirement was held by 
the High Court to have amounted to a 
contravention of the principles of 
natural justice. ` 


8. The validity of Fundamental 
Rule 56 (i) was not questioned before 
he High Court nor before us. Its 
validity is not open to question in 
view of the decision of this Court in 
T. G. Shivacharana Singh v. State of 

ysore, AIR 1965 SC 280. ` 


7. Fundamental Rule 56 (j) in 
terms does not require that any op- 
portunity should be given to the con- 
cerned Government servant to show 
cause against his compulsory retire- 
ment. A Government servant serving 
under the Union of India holds his 
office at the pleasure of the President 
as provided in. Article 310 of the Con- 
stitution. But this “pleasure” doctrine 
is subject to the rules or law made 
under Article 309 as well as to the 
conditions prescribed under Art. 311. 
Rules of natural justice are not em- 
bodied rules nor can they be elevated 
to the position of fundamental rights. 
As observed by this Court in Kraipak 
v. Union of India, AIR 1970 SC 150, 
“the aim of rules of natural justice is 
to secure justice or to put it negative- 
ly to prevent miscarriage of justice. 
These rules can operate only in areas 
not covered by any law validly made. 
In other words they do not supplant 
the law but supplement it.” It is true 
that if a statutory provision can be 
read consistently with the principles 
of natural justice, the Courts should 
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do so because it must be presumed 
that the legislatures and the statutory 
authorities intend to act in accordance 
with the principles of natural justice. 
But, if on the other hand, a statutory 
provision either specifically or by 
necessary implication excludes the ap- 
plication of any or all the rules 
of principles of natural justice then 
the Court cannot: ignore the 
mandate of the legislature or 
the statutory authority. and read 
into the concerned provision the prin- 
ciples of natural justice. Whether the 
exercise of a power conferred should 
be made in accordance -with any of 
the principles of natural justice or not 
depends upon the express words of the 
provision corferring the power, the 
nature of the power conferred, the 
purpose for which it is conferred and 
the effect of the exercise of that 
power. . ; . Ne 


8 Now coming to the express 
words of Furdamental Rule 56 (j), it 
says ‘that the appropriate authority 
has the absolute right to retire a Gov- 


ernment sefvent if it is of the opinion - 


that it is in tne public interest to do 


so. The right conferred on the appro- _ 
priate authority is an absolute one 


That power can be exercised subject 


to the conditions mentioned in the © 


rule, one of which is that the concern- 
ed authority’ must be of the opinion 
that it is in public interest to do so. 
If that authority bona fide forms that 


opinion, the correctness of that opinion) . 


cannot be challenged before Courts. 
It is open to an aggrieved party to 
contend that the requisite opinion has 
not been formed or the decision is 
based on collateral grounds or that it 
is an arbitrary decision. The ist res- 
pondent challenged the opinion form- 
ed by the Government on the ground 
of mala fide. But that ground has 
failed. The High Court did not ac- 
cept that plea. The same was not 
pressed before us. The impugned 
order was not attacked on the ground 
that the required -opinion was not 
formed or tha: the opinion formed was 
an arbitrary one. One of the condi- 
tions of the 1st respondent’s service is 
that the Government can choose to 
retire him any time after he completes 
fifty years if it thinks-that it is in 
public interest to do so. Because. of 
his compulsory retirement he does not 
lose any of the rights acquired by him 


before retirement. Compulsory re- 
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tirement involves no civil consequ- 
ences. The aforementioned Rule 56 (j) 
is not intended for taking any penal 
action against the Government ser- 
vants. That rule merely embodies 
one of the facets of the ‘pleasure’ doc- 
trine embodied in Art. 310 of the Con- 
stitution. Various considerations. may 
weigh with the appropriate authority 
while exercising the power conferred 
under the rule. In some cases, the 
Government may feel that a particular 
post may be more usefully held in 
public interest by an officer more 
competent than the one who is hold- 
ing. It may be that the officer who 
is holding the post is not inefficient but 
the appropriate authority may preter 
to have a more efficient officer. It 
may further be that in certain key 
posts public interest may require that 
a person of undoubied ability and in- 
tegrity should be there. There is no 
denying the fact that in all organi- 
zations and more so in Government 
organizations, there is good deal of 
dead wood. It is in public interest to 
chop off the same. Fundamental Rule 
56 (j) holds the balance between the 
rights of the individual Government 
servant and the interests of the pub- 
lic. While a minimum service is 
guaranteed to the Government ser- 
vant, the Government is given power 
to energise its machinery and make it 
more efficient by compulsorily retiring 
those whe in its opinion:should not be 
there in public interest. 


9. It is true that a compulsory re- 
tirement is bound to have some ad- 
verse effect on the Government ser- 
vant who is compulsorily retired but 
then as the rule provides that such 
retirements can be made only after 
the officer attains the prescribed age. 
Further a compulsorily retired Govern- 
. ment servant does not lose any of the 
benefits earned by him till the date of 
his retirement. Three months’ notice 
is provided so as to enable him to find 
out other suitable employment. 


10. In our opinion the High Court 
erred in thinking that the compulsory 
retirement involves civil consequences. 
Such a retirement does not take away 
any of the rights that have accrued to 
the Government servant because of 
his past service. It cannot be said that 
if the retiring age of all or a section 
of the Government servants is fixed 
at 50 years, the same would involve 
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civil consequences. Under the existin 
system there is no uniform retirement| 
age for all Government servants. The 
retirement age is fixed not merely on 
the basis of the interest of the Govern- 
ment servant but also depending on 
the requirements of the society. 


11. The High Court was not justi- 
fied in seeking support for its conclu- 
sion from the decisions ofthis Court in 
State of Orissa v. Dr. (Miss) Binapani 
Dei, (1967) 2 SCR 625 = (AIR 1967 SC 
1269) and ATR 1970 SC 150 (supra). 


_ 12. In Binapani Des case, (1967) 2 
SCR 625 = (AIR 1967 SC 1269) (supra), 
Dr. Binapani Dei’s date of birth was 
refixed by the Government without 
giving her proper opportunity to show 
that the enquiry officer’s report was 
not correct. It is under those circum- 
stances this Court held that the order 
refixing the date of birth was vitiated 
for failure to comply with the princi- 
ples of natural justice. Therein the 
impugned order took away some of 
the existing rights of the petitioner. 


13. In Kraipak’s case, AIR 1970 SC 
150 (supra), a committee consisting of 
Chief Conservator of Forest, Kashmir 
and others was appointed to recom- 
mend names of the officers from Kash- 
mir Forest Service for being selected 
for the Indian Forest Service. The 
Chief Conservator of Forests, Kashmir 
was one of the candidates for selec- 
tion. Further it was established there- 
in that some of the officers who com- 
peted with him had earlier challenged 
his seniority and consequently his 
right to be the Chief Conservator and 
that dispute was pending. Under those 
circumstances this Court held that 
there was contravention of the prin- 
ciples of natural justice. 


14. For the reasons mentioned 
above, we are unable to agree with 
the conclusion reached by the High 
Court that the impugned order is in- 
valid. We accordingly allow this ap- 
peal, set aside the judgment and 
decree of the High Court and dismiss 
the writ petition. In the circumstances 
of oe case we make no order as to 
costs. 


Appeal allowed. 
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AIR 1971 SUPREME COURT 44 - 
(V 58 C7 | 
(From: Bombay)* 
S. M. SIKRI, G. K. MITTER AND 
K. S. HEGDE, JJ. _ 

Hira H. Advani ete., Appellants v. 
State of Maharashtra ün all Appeals), 
Respondent. 

Criminal Appeals Nos. 86 to 90 of 
1968, D/- 13-8-1969. 


(A) Evidence Act (1872), Sec. 114, 


illus. (f) — Presumption.as to common 


course of business—Marine Insurance 
—Insurance of export cargo—in usual 
course of business of insurance com- 
pany, marine premium debit note al- 
ways prepared at the time when policy 
_Was issued and a copy thereof attached 
to copy of policy kept in the office re- 
cords — Court entitled to rely on pre- 
sumption. afforded by illus. (f) of Sec- 
tion 114 that the practice of insurance 
company of attaching such a note to 
the policy had been followed in a 
particular case and proof of prepara- 
tion of original premium note not re- 
quired. (Para 26) 


(B) Sea Customs Act (1878), Sec- 
tion 171-A — Power of Customs Offi- 
cers to summon. persons to give evi- 
dence and produce documents “— 
Statements made to Customs Officers 
in inquiry under Section 171-A — Ad-. 
missible in evidence against maker in 
pomul proceedings launched against 

im 


Far from being authorities bound by 
any rules of evidence or procedure 
established by law and invested with 
power to enforce their. own judgments 
or orders, the Sea Customs Authorities 


are merely constituted administrative 


machinery for the purpose of adjudg- 
ing confiscation, increased rates- of 
duty and penalty prescribed in the 
Act. They are not a Judicial Tribunal 
and the adjudging of confiscation, in- 
creased rate of duty or penalty under 
the provisions of the,Sea.Customs Act 
do not constitute a judgment or order 
of a Court or Judicial Tribunal neces- 
sary for. the purpose of supporting a 
plea of double jeopardy. AIR 1953 
SC 325, Rel. on; AIR 1959 SC 375, 
Ref. (Para 30) 


*Ctiminal Appeals Nos. 497 to 499, 516 
and 500 of 1965, D/- 13-1-1968 — 
Bom. 


DN/EN/D963/69/VBB/M 


H. H. Advani y. State of Maharashtra 


A.LR. 


-At the stage envisaged by Section 
171-A, a Customs Officer is given the 
power to’ incerrogate any person in 
connection with the. smuggling of any 


goods which it is his duty to prevent.. 


Such a person may have nothing to do 
with the smuggling of any goods al- 
though le may know where such 
goods are or who has or had them. 
Sub-section (3) of Section 171-A does 
not compel any person to make a 
statement but if he makes a statement 
he has to state the truth so as 
to avoid punishment. under Sec- 
tion 193, I. P. C. At that stage noth- 
ing may be known as to whether an 
offence has been committed or who has 
committed it and the: person interro- 


` gated at that stage is not a person ac- 


cused of or charged with an offence. 
He is merely called upon to give evi- 
dence to facilitate the inquiry. He is not 
a witness giving evidence in a 
Court and his testimony will make 
him liable under Section 193, I. P. C. 
only because of the express provision 
of law in suk-section (4) of S. 171-A. 
- (Para 36) 

eee Evidence Act (1872), 


Witness not .excused from 


32 —_— 


ne on ground that answer will > 


criminate him — Interrogations by 
Customs Officer under Sec. 171-A, Sea 
Customs Act — Section 132 not at- 
tracted. 

The Hvidence Act is a complete 
Code repealing all - rules of evidence 
not to. be found therein. There is no 
scope for introduction of a rule of evi- 
dence- in criminal cases. unless it is 
within the four corners of Section 132 
or some other provision of the Evi- 
dence Act. As the Evidence. Act does 


not apply to interrogations by a Cus- | 


toms Officer exercising: powers under 
Section 171-A of the’ Sea Customs Act, 
Section 132 oZ the Evidence Act can- 
not be attracted. (Para 39) 

(D) Oaths Act (1873), Section 4 — 
Authority to administer oaths- ete. —~ 
No application to interrogatories by 
Customs Officer under Section 171-A, 
Sea Customs Act. . (Paras 34, 35) 
- (E). Evidence Act (1872), Section 1 
— Criminal case — Act is complete 
Code — Importation of any principle 
of English Common Law relating to 
evidence (maxim ‘Nemo tenetur seipsum 
accusare’ (No one is bound to ac- 
cuse or criminate himself)) to the 
contrary — Net permissible. AIR 1941 
PC 16, Ref, . (Para 39) 


Section” 


com 
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(F) Civil P. C. (1908), Pre —Maxim 
— “Nemo tenetur seipsum accusare” 
{No one is bound to accuse or erimi- 
nate himself) of English Common Law 
relating to evidence in criminal cases 
not applicable in India. - (Para. 39) 


toms Act - (1878), Sec- 
1G) See Saco a ST -(1941) AIR 1941 PC 16 (V 28) = 


tion 171-A — Power of Customs Off- 


cers to summon persons, etc. — There ` 


is nothing in Section 171-A which 
limits the right of imterrogation to 
question the answers whereto may 


not incriminate the person interrogat- 
-ed 


. (Para 41) 
(H) Sea Customs Act (1878), Sec- 
tion 171-A (4) — Power of Customs 
Officers to summon persons ete. — 
Statement under ‘Section 171-A (4) 
containing inculpatory and exculpa- 
tory portions—Statement did not stand 
at par with a confession — Portion 
inculpatory- against maker can be ac- 
cepted excluding exculpatory. . AIR 
1969 SC 422, Foll. (Para 42) 


(1) Evidence Act (1872), Section 24 
— Confession caused by inducement, 
threat etc. — Statement under Sec- 
tion 171-A, Sea Customs Act, did not 
stand at par with a confession. z 
: i . (Para 42) 
(J) Constitution of India, Article 20 


. (2) — Double jeopardy — Statement 


before Customs Officer. in : inquiry 
under Section 171-A, Sea Customs Act 
— Admissible in evidence — Article 20 
(2) no bar. (Para 30) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 422 (V 56) = 
Criminal Appeal No. 190 of 
1966, D/~ 2-12-1968 = 1969 
Cri. LJ 671, Nishi Kant Jha f 
v. State of Bihar : 42 
(1967) 1967-1 All ER 177 = 
(1967) 1 AC 760, Commr. of 
Customs and Excise v. Hzra 40 
(1964) AIR 1964 SC 1140 (V 51) = 
(1964) 7 SCR 594 = 1964 (2) 
Cri. LJ .234, Indo-China Steam 
. Navigation Co. Ltd.. v. Jasjit 
Singh, the Addl. Collector of 
_ Customs . 32 
(1964) AIR 1964 SC 1154 (V 51) = 
- (1964) 6 SCR 700 = 1964 (2) 
Cri LJ 249, Lalji Haridas v. : 
32, 33, 37 


State of Maharashtra 

(1961) AIR- 1961 SC 264 > 
(V 48) = 1961-1. SCR 933, Amba 
Lal v. Union of India . À 38 


' (1959) AIR 1959 SC 375 (V 46) = 


1959 Supp (1) SCR 274 = 
1959 Cri LJ 392, Thomas Dana 
v. State of Punjab 31 


H. H. Advani v. State of Maharashtra (Mitter J.)- [Prs. 1-2] S. C. 45 


(1953) AIR 1953 SC 325 (V 40) = 
1953 SCR 730 = 1953 Cri LJ 
1432, Maqbool Hussain v. State 
of Bombay 30, 35 — 

(1951) 1951-2 All ER 473 = 1952 
AC 15, St. Aubyn v. Attorney 
General 37 


ILR (1941) 1 Cal 468, Sris 
Chandra Nandi v. Rakhala- 


nanda 
(1888) ILR 12 Bom 36, Queen 

Empress v. Tulja 36 
(1856) 169 ER 909 = Dears & 

Bell 47, Regina v. Benjamin 

Scott - $ 38 

M/s. R. Jethamalani, K. N. Mirchan- 
dani and U. P. Singh, Advocates, for 
Appellant (In Cri. Appeal No. 86 of 
1968), M/s. Nur-ud-din Ahmed, K. N. 
Mirchandani and U. P. Singh, Advo- 
cates for Appellant (in Cri. Appeal 
No. 87 of 1968); Mr. A. S. R. Chari, 
Senior Advocate, (Mr. J. M. Mirchan- 
dani and Mrs. K. Hingorani, Advo- 
cates, with him), for Appellant (In 
Cri. Appeal No. 88 of 1968); Mrs. K. 
Hingorani, Advocate, ‘for Appellant 
(In Cri. Appeal No. 89 of 1968); Mr. 
N. H. Hingorani, Advocate for Mrs. K. 
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Hingorani, Advocate, fcr Appellant 
(In Cri. Appeal No. 90 of 1968); Dr. 
L. M. Singhvi, Senior Advocate, 


(M/s. B. D. Sharma and S. P. Nayar, 
Advocates, with him), for Respondent 
(In all the Appeals). , 

The following Jucgment of the 
Court was delivered by 

MITTER, J.—This group of appeals 
by a certificate under Art. 134 (1) (c) 
of the Constitution of India granted by 
the High Court of Bombay disposing 
of Criminal Appeals Nos. 497 -to 500 
and’ 516 of 1965 upholding substan- 
tially the conviction and sentences 
passed against the appellants by the 
Presidency Magistrate, 2nd Court, 
Mazgaon, Greater Bombay. 

2. The appellants before us and 
two others were prosecuted by the 
Assistant Collector of Bombay for of- 
fences of conspiracy and’ substantive 
offences punishable under Sec. 167 
(81) of the Sea Customs Act and Sec. 5 
of the Imports and Exports (Control) 
Act, 1947. The gist cf the complaint 
was that all the accused knowingly and 
with intent to defraud the Govern- 
ment of India of duty payable thereon 
and/or to evade the prohibitions and 
restrictions for the time being in force 
under or. by virtue of the Sea Customs - 
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Act with respect ‘thereto viz, Sec. 3 
(2) of the Imports and Exports (Con- 
trol) Act, 1947 entered into a con- 
` spiracy in Bombay and other places 
during’ the period commencing from 
August 1958 and August 1959 to ac- 
quire possession and to be concerned 
in carrying, removing, concealing and 
otherwise dealing with prohibited and 
restricted goods in very large quanti- 
ties of the C.LF. value of not less than 
Rs. 1,45,328/- and in relation to. the 
said contraband goods to be knowing- 
ly concerned in fraudulent evasion of 
or attempt at evasion of the duty 
chargeable thereon and of the prohibi- 
tion and restriction as aforesaid ap- 
plicable to the said goods and thus 
committed offences under Sec. 120-B 
of the Indian Penal Code read with 
Sec. 167 (81) of the Sea Customs Act 
as amended and Sec. 120-B of the 
Indian Penal Code read with Sec. 5 of 
the Imports and Exports (Control) 
Act, 1947. ; 


3. After recording the evidence of 
a large number of witnesses, charges 
were framed against all the accused 
by the Magistrate in. December 1962. 
The second and the third charge re- 
lated to consignments brought into 
India by s. s. Canton and s. s. Star 
Arcturus respectively. The fourth and 
fifth charges related to consignments 
of s. s. Nissan Maru. The sixth charge 
related tos. s. Hikone Maru: the 
seventh charge related to s. s. Obra; 
tke eighth charge to s. s. Nagara Maru. 
and the ninth to s. s. Wakasima Maru. 
Accused No. 6 was not before the 
court as he was absconding and ac- 
cused No. 7 was acquitted of all the 
charges. The Magistrate by his judg- 
ment dated February 25, 1965 convict- 
ed all the appellants of the main 
charge and each of the accused ex- 
cepting accused’ No. 7 of diverse 
charges under the main heading of 
charges 2, 3, 4 and 5 respectively. 
Sentences of imprisonment and fine 
were imposed on all the accused. 
Excepting for setting aside the convic- 
tion in respect of some of the charges 


-which it is not material to state, the. 


High Court of Bombay in appeal up- 
held the conviction and sentences 
passed against all the accused. 


4. The particulars of the different 
accused according to the prosecution 
were as follows. The first accused, 
appellant in Appeal No. 86 of i968, 
acted as manager of a concern carry- 


“Ing on business in the name of Messrs. 


H. B. Advani Brothers at 251, Hornby 


Road, Bombay. He had proprietary: 


and financial interest in the business 
and was at the material time in sole 
charge of that business. The second 
accused Moti H. Advani, appellant in 
Appeal No. 87 of 1968, was a brother 
of accused No. 1 and carried on busi- 
ness in the name of Messrs, Indo Far- 
East Traders. His business premises 
were at 2, Waterloo Mansion, Colaba, 
Bombay. Accused No. 3, Megharaj 
Gopaldas Jham, appellant in Appeal 
No. 88 of 1968 carried on business in 
the name cf Fine Art Traders along 
with his partner, accused No. 5 Arjan 
Ghanshyamdas Tejwani, appellant in 


Appeal No. 90 of 1968. The business - 


premises of Fine Art Traders was at 
250, Carnac Road, Bombay. Accused 
No. 5 had also a family concern in the 
name of Fine Art Museum carried on 
at the same plece. Kishanchand Assan- 
dass Megnani, accused No. 4 appellant 
in Appeal No. 89 of 1968 was at the 
material time working with the clear- 
ing agents M/s. Tarasingh and Sons 
and held a docx permit. Accused No. 6 


-Bhagwant D. Advani who had several 


aliases was a cousin of the first and 
second accused and carried on busi- 
ness at the material time at Hong 
Kong in various names and styles. 
Accused No. 7 Ramchand Thanwardes 
Ramchandani was the proprietor of a 
concern named Miller and Miller 
carrying on business in Bombay. 


%. The prosecution case was that 
although the first and the second ac- 
cused as shown above were purport- 
ing to carry on business separately 
they were in fact carrying on busi- 
ness together, accused No. 1 being the 
brain behind the business. conducted 
in the name of H. B. Advani Brothers 
and/or Indo Far-East Traders while 
accused No. 2 Lelped him substantially 
in his business. The first, second and 
sixth accused were said to have hatch- 
ed a conspiracy to import prohibited 
goods from Hong Kong to Bombay by 
evading the provisions of law and 
payment of import duty. In this they 
took advantage of the practice of the 
Customs Officers at Bombay at that 
time who passed examination order in 
respect of altarnate cases imported 
and the choice as to which of the two 
indicated in the examination order 
should be actually opened for exa- 
mination was left to the importer or 
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his representative. The conspiracy 
according to the prosecution case was 
to take advantage of this practice by 
sending genuine goods- in the middle 
case where the consignment was of 
three cases and importing contraband 
goods in the remaining two. Where 
the consignment consisted of only two 
cases the importer or his representa- 
tive present at the time of getting the 
examination order or at the time of 
actual examination of the cases by the 
Customs Officers used to manoeuvre to 
get only the case containing the 
genuine goods examined and take 
delivery of the consignment contain- 
ing contraband goods without actual 
examination. In some instances where 
the consignment consisted of 
only two cases they bore different 
marks ‘MIM’ and “MTM” it being 
known to the conspirators as to which 
mark indicated the contraband gcods. 
Further the conspirators were said to 
have taken advantage of the trafficxing 
in licences by purchasing the benefit 
thereof from the holders and import- 
ing contraband goods and some 
genuine goods on those licences in the 
names of those licence holders and 
successfully manoeuvring to clear the 
same on arrival of the consignments 
in Bombay with the help of the rele- 
vant documents retired (received?) from 
the bank or with the documents dizect- 
ly received from the exporter. Ir all 
this it was necessary to have the 
help of a person of their 
confidence to clear the goods and the 
services of accused No. 4 who was 
experienced in clearing work and held 
a dock permit were availed of. This 
was done by the fourth accused get- 
ting Sunderdas Tarasingh the proprie- 
tor of Tarasingh and Sons to lend only 
the name of his concern by accepting 
a small remuneration for prepering 


. the relevant bills of entry and leaving 


the actual work of clearing the goods 

to accused No. 4 who applied for and 

obtained a dock: permit as an em- 

pave of Tarasingh and Sons in May, 
9. i 


6. Further, according to the prosecu- 
tion, accused 3 and 5 had some busi- 
ness connection with accused 1 and 2 
and had joined the conspiracy a _ittle 
later. These two accused used tc get 
clearing work done through one Talal, 
“Raut and Sons” where P. W. Kambli 
was working as a clerk. The services 
of Kambli who was an experienced 
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clerk were availed of to help accused 4 
in clearing all the consignments in 
which the conspirators ware interest- 
ed. Accused 3 had gone to Hong Kong 
on or about 10th June 1959 and return- 
ed to Bombay a month later. The 
prosecution alleged that the object of 
the visit was to import contraband 
goods with the help of accused 6. 


7. Pursuant to the above conspi- 
racy, various consignments were 
alleged to have been despatched from 
Heng Kong, the destiny being Bombay 
in all cases. Two cases were sent on 
s. s. Canton on the import licence held 
by Indo Far-East Traders {accused 
No. 2). The ship sailed on 6-7-1959 
and reached Bombay on 19-7-1959. 
Case No. 1 contained genuine goods 
while case No. 2 contained contraband 
goods. This consignment was the sub- 
ject-matter of charge No. 2. A con- 
signment of three cases by s. s. Star 
Arcturus leaving Hong Kong on 20-6- 
1959 reached Bombay on 9th July 
1959. The consignment was covered 
by the import licence cf Aarkay Saree 
Museum. Of this, the middle case 
No. 21 contained genuine goods while 
the other-two contained contraband. 
Accused 2 is alleged to have purchased 
the benefit of the licence from Aarkay 
Saree Museum on July 4, 1959. This 
consignment was the subject-matter of 
charge No. 3. Two consignments each 
containing three cases were sent by 
s. s. Nissan Maru on 24th June 1959 
on the import licence of (i) Laxmi- 
narayan Mahavirprasad and (ii) Con- 
tinental Exports Corporation Limited. 
In both the consignments the middle 
case contained genuine goods while 
the other two contained contraband 
goods. The ship reached Bombay on 
23rd July 1959. Laxminarayan 
Mahavirprasad disclaimed any connec- 
tion with the consignment. According 
to the prosecution, accused 3 and 5 
had purchased the benefit of import 
licence of Continental Exports Cor- 
poration for which payment was made 
through accused 5 on 9th July 1959. 
This formed the subject-matter of 
charges 4 and 5. It is not necessary to 
take any note of the charges on which 
there was no conviction. 


8. Investigation started consequent 
on information received by the Cus- 
toms Officers at Bombay. The business 
premises of H. B. -Advani Brothers 
were searched on 21st July 1959 when 
accused 1 was personally present 
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there. He claimed to be only the 
manager of the firm. There is no dis- 
pute that as a result of the search a 
number of documents and things were 
seized from a drawer of the table in 
the room searched_or recovered from 
a wallet in his possession. These were 
severally marked as-Exs. B, B-l, C, 
C-1, C-2, C-3, D, E, E-1, F, F-1, F-2 
and the last three being recovered 
` from the said wallet. According to 
accused ‘No. 1 the exhibits other than 
the last three were recovered from the 
office premises of H. B. Advani 
Brothers but not from the table 
belonging exclusively to him. There is 
a concurrent finding of fact by two 
courts on this point against . accused 
No. 1 but it is challenged before us. 
Ex. B was the envelope addressed to 
H. B. Advani Brothers. Ex. B-1 were 
three shipping samples which repre- 


sented genuine parts of the consign-. 


ment of all the three ships s.s. Canton, 
Arcturus and Nissan Maru as regards 


the consignment covered by. the 
licence of Continental Exports Cor- 
poration Limited. Ex. was the 


envelope in which were found Exhi- 
bits C-1,,C-2 and C-3, C-1 was a paper 
wrapper containing Ex. C-2 the cover 
of a pack of Bonus cards and Ex. C-3 
a sample of genuine Bonus cards, 
these cards being contraband goods. 
Two brands of cards including Bonus 


cards were in the consignment of the 


two ships other than s. s. Canton. 
Ex. D was a document on which were 
jotted a number of figures which ac- 
cording to the prosecution was an ac- 
count of the contraband ‘goods on some 
of the ships. Exs. E and E-i were 
catalogues of Roamer and Fevreleuba 
watches. It is admitted that some 
Roamer watches were in the s. s. 
Canton consignment but not in other 
ships. Exs. F and F-1 obviously con- 
tained some kind of code which could 
not be deciphered and about which no 
reference was made in the judgments 
of the courts below. Ex. F-2 contains 
an account of s. s. 
ment the document being headed with 
the word “Ton”. A panchanama was 
. duly made regarding the search being 
Ex, A. Very soon after the search a 
telegram appears to have been sent 
by one Advani H. giving his telephone 
No. 264248 to accused No. 6 at Hong 
Kong reading: 


“Stop everything. Attend telephone | 


tomorrow.” 


Canton consign- 


ALR. 


This telephone admittedly stood 
registered in the personal name of the 
first accused.. On the next day i e. 
22nd July 1959 a trunk call was 


booked on this telephone by one. Lal. 


Hotchand to accused No. 6. There 
was evidence that the call had become 
effective. Statements of the first and 
the second accused were recorded by 
Customs Officer on 22nd July 1959. 


Summons under Section. 171-A of the. 


Sea Customs Act: were served on the 
first accused and certain documents 
were produced. Sunderdas, the pro- 
prietor of Tarasingh and Sons was ask- 
ed by the Customs Officer to produce 
the bills of entry relating to the three 
consignments for the three ships men- 
tioned, mamely, -s. S. Canton, 
Arcturus and Nissan Maru. Under 
his instructions his son Shyamlal con- 
tacted accused No. 4 to get the bills 


of entry. Shyamlal and accused No. 4 - 


went to the residence of accused 
No. 2. The bills: were not immediate- 
ly forthcoming and accused 2 handed 
over to Shyamlal a chit Ex. Z-2 to 
the effect that the bills of entry of 
s. s. Canton kad been received by 
him on 21st July, 1959. This chit was 


handed over to Sunderdas and by him 


produced before the Customs Officer. 
Statements of Sunderdas, Shyamlal and 
Kambli were recorded on July 23, 
1959, Further statement of the second 
accused was recorded on 24th July 
and while making this statement ac- 
cused No. 2 produced. bills of entry 
relating to s. s. Canton and Star 
Arcturus along with other documents 
relating to/or ¿n respect of these con- 
signments. Further attempts- were 
made to get hold of the bills of entry 
relating to s.s. Nissan Maru by. the 
Customs Office. Accused 3 and 5 were 
also contacted over this. Accused 5 


stated that they would be found with ` 


accused No. 2. Ultimately accused 
No. 4 brought forward the bill of 
entry Ex. Z-5. The consignment. of 
ss. Star Arcturus was examined on 
24th July 1959 and that of s.s. Nissan 
Maru on August 1, 1959. Statements 
of accused 3 were recorded on 11th and 
12th August 1959. Further searches 
were made in the business pre- 
mises of H. R. Advani Brothers, Indo 
Far East Traders, Fine Art Traders 
and Aarkay Saree Museum and other 
documents were seized. Statements 
of various persons were recorded up 


ar 


Ba 


_ even ihe table 
-which 


to December 1959 and wtltimate_y a 
complaint was filed, as already men- 
tioned. All the accused put in separate 
written.statements. They were also 


examined under Section 342 Cr. F. C. 


It appears that every one of. the ac- 
cused tried to put the blame on: to 
another or others. 


9. Put shortly the defence of the 
accused was as follows. The first ac- 
cused admitted the search of the pre- 
mises -of H. B. Advani Brothers on 
2lst July 1959 and the seizure of the 
documents and articles mentioned in 
the panchnama Ex. A. He denied ex- 
clusive possession of the premises or 
: having the drawer 
according to the 
case contained Exts. B to H. He claim- 
ed to be merely a manager of the frm 
which belonged to his father and 
uncle and denied any 


accused No. 2 uséd to - keep soma of 
his documents and goods in the pre- 
mises of H. B. Advani Brothers. He 
did not deny the correctness of his 
statement before the Customs Oficer 
Ex. Z-142 and the only point made 
about it was that it was inadmissible 


in evidence in view of the provisions’ 


of Section 171-A of the Sea Customs 
Act, Section 132 of the Evidence Act 
and Article 20 (3) of the. Constitucion. 
(After referring to the. defence of ac- 
cused 2 to 5, and the relevant dezails 
with regard to the consignments on 
the three ships (in Paras 10 to i8), 


_the judgment. proceeded): 


19. In holding the coal guilty of 


‘offences of conspiracy thé High Court 


relied on several circumstances. The 
first of these was the outcome of the 
search of the premises of H. B. Advani 
Brothers on 21st’ July 1959 when 
various documents and articles were 
seized. The two exhibits which require 
special attention are Exs. B-1 and F-2. 
Ex. B-1 mentioned all the three ships 
s. ss. Nissan Maru, ‘Arcturus and 
Canton, although the importers of the 
goods were all different. 
held by the High Court to give a com- 
plete account of the goods founc on 


_ 8 s. Canton. 


20. The second ‘circumstance was 
the origin of all the shipments, the 
shipper in each case being accused 6. 
The third circumstance relied upon by 


the prosecution was the virtual admis-. 
staying in- 


sion that accused 3 wes 
Hong Kong with accused 6 from 10th 
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mination orders of the goods 


prosecttion . 
- in the middle case. 


financial. 
‘interest therein. His version was that 


Ex. F-2 -was- 


of the High Court that the 
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June to 10th July 1959 during which 
period all the consignments were put 
on board.. 


21. The next circumstance was 
that accused 4 though not a clearing 
agent himself was utilising the name 
of Tarasingh & Sons for clearing all 
the goods of all the consignments in 
question. 


22. The manner in which the exa- 
were 
obtained from the customs officers for 
examination of the middle cases in 
respect of consignments consisting of 
three cases was also significant. Ac- 
cording to the prosecution the con- 
spirators knew and had arranged that 
genuine goods. should always be put 


23. The association’ between the 
accused, specially accused 2, 3 and 4 in 


‘respect of the steps taken for clearing 


the goods covered by the consignments 
in question according to the High 
Court went to prove the conspiracy. 
Further according to the prosecution 
the cable sent to Hong Kong or 21st 
July 1959 after the search and the 
trunk telephone call on 22nd July 
support the same. 


24, The High Court dealt general- 
ly with the -charge of conspiracy 
against all the accused: and individual- 
ly with. respect to the charges raised 
against each accused and considered- 
the explanations given by them with 
regard to the circumstances tending 
to criminate them. Mr. Jethmalani 
who argued the case of the first ap- 
pellant at some length raised various 
questions of law with regard to the 
admissibility of the evidence afforded 
by statements before the Customs 
Officers under Section 171-A, the con- 
clusion of the High Court that his 
client had custody or possession of all 
the ‘exhibits found as a result cf the 
search of the premises of H. B. Advani 
Brothers on 2Iist July, 1959, the 
correctness of the finding of the High 
Court that Ex. F-2- contained a cóm- 
plete account with regard to the con- 
signment per s. s. Cantor, the finding 
CLE 
value’ of the goods. exceeded the 
invoice value many. times over by rely- 
ing onthe evidence ofan appraiser of 
the Customs department and the ab- 
sence of any overt act on the part of 
his client after the search on 21st July, 
1959. The argument with regard to 
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the admissibility of evidence of the 
statements was adopted by counsel 
for all the other accused and need not 
be dealt with separately. Mr. Jeth- 
malani virtually conceded that if his 
contentions on the above heads were 
not accepted by this Court, it would 
be futile for him: to argue that the 
High Court had gone- wrong’ in coming 
to the conclusion as to the guilt of his 
client on the strength of the evidence 
before it and the inference which 
could legitimately be drawn there- 
- from. 


25. We propose to deal with the 
other points before examining the 
contention with regard to the admis- 
sibility of the statements made in pur- 
suance of powers exercised by the 
customs officers under Section 171-A. 
With regard to the finding of the High 


Court in agreement with that of the. 


Magistrate that ‘accused 1 had the 
custody or possession of exhibits, 
E to F-2, counsel argued that except 
those seized from his wallet the 
others were found in the drawer of 
the table of the premises searched, 
there was no evidence to show that 
the said table was the table of his 
client and as there was no proof that 
his client had any financial or pro- 
prietary interest in the firm of H. B. 
Advani Brothers; there was nothing to 
warrant the conclusion that the exhi- 
bits other than those in wallet were in 
his custody.’ The High Court dealt 
elaborately with this point.and we do 
not think it necessary to re-examine 
the same except to note the comment 
made before the High Court as well as 
before us that the evidence of Mr. 
Darne, the panch witness : who had 
said that at the time of the search 
accused 1 was sitting at the table in a 
drawer of which the incriminating 
exhibits were found, was unbeliev- 
able. It was argued that inasmuch as 
the panchnama did not record this 
fact Darne who gave evidence in 1962 
should not have been believed when 
he claimed to have remembered the 
fact of accused 1 sitting at the table 
mentioned. Both the Courts accepted 
Darne’s statement and we see no good 
reason to take a different view. After- 
all it would not be extraordinary for 
- any person to recollect even after a 
considerable lapse of time that when 
he entered the room which was going 
to be searched, he found a particular 
person seated at a certain table inas- 


„have been with 


much as this would be the very first 
thing which woua attract ee 
attention. 


26. With regard to Ex. F-2 which 
according to the prosecution case — 
accepted by the Courts below — con- 
tained an account with regard to the 
consignment per s. s. Canton the pro- 
secution case was that the figures on 
the left-hard side indicated the rates 
and the figures on the right-hand side 
indicated the total C. I. F. value of 
the goods of each type in that con- 
signment. Before us exception was 
taken to the two figures 80.80 and 11.02 
appearing. on the right-hand side. 


According to the prosecution the - 


figure 11.02 was the amount of insur- 
ance premium in’ dollars paid in res- 
pect of the ‘consignment on s.s. 
Canton. As the original which should 
“accused 2 was not 
produced, a copy of the insurance 
policy was put in and marked as Ex. 
Z-301. Ex. Z-259-F-1 was a copy of 
the same prcduced by accused 2 
before the customs officers on 24th 
July 1959 as was borne out by the 
statement of accused 2. The contents 
of the two exhibits were found to be 
the same by both the courts. The 
Claim Superintendent of the insur- 
ance company in Bombay produced. 
the copy of the premium note in res- 
pect of the said policy showing the 
amount of premium as $11.02 and said 


to have been received. by the Bombay 


office of .the insurance company. 
Objection was raised.to the admissibi- 
lity of evidence of one Martin, Assis- 
tant Manager cf New Zealand Insur- 
ance Company Hong Kong Branch 
who had joined that branch in 1963 
i.e., long after the issue of the policy in| 
1959 although he had been an em- 
ployee of the said company since 1952 
and claimed to be familiar with the 
procedure of insurance of export 
cargo followed by the company. Ac- 
cording to this witness, the company 
used to prepare as many copies of the 


‘policy as were required by the insurer. 


A carbon of the original was always 
kept in the office record. Martin pro- 
duced an office copy of the policy in 
respect ofthe consignment on s. s. Can- 
ton to which was attached a marine 
premium debit note and it was his 
evidence that in the usual. course of 
business of the company such a debit 


-note was always prepared at the time 
when the policy was issued anda copy | 
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thereof was attached to the copy of 
the policy kept in the records. Coun- 
sel objected to the reception of the 
copy of the premium’ note on the 


ground that there was-no proof of its - 


making or its correctness. The High 
Court accepted the evidence of Martin 
that the copy of the premium debit 
mote had been attached to the policy 
kept in. the office record relying on 
the presumption afforded by illustra- 
tion (f) to Section 114 of the Evidence 
Act that the practice of the insurance 
company of attaching such a note to 
the policy had been. followed in this 
particular case. In our view the High 
Court was entitled to do so and no 
objection can be allowed to be raised 
on the ground that there was no proof 
of the preparation of the original pre- 
mium note. (The judgment here dis- 
cussed the evidence as to the amount 
of the freight charged (Paras 27-29), 
and proceeded): 


30. We now come to the question 
as to the admissibility of the state- 
ments made to the customs officers 
under Section 171-A of the Sea Cus- 
toms Act. At the outset it has to be 
noted that this section came into the 
statute Beok in the year 1955 and 
there was nothing similar to it in the 


Act ‘before such inclusion. The section- 


reads: 


“(1) Any officer of Customs duly 
employed in the. prevention of smug- 
gling shall have power to summon 
any person whose attendance he con- 
siders necessary either to give evi- 
dence or to produce a document or 
any other things in any inquiry which 
such officer is making in connection 
with the smuggling of any goods. 


(2) A summons to produce docu- 
ments or other things may be made 
for the production of certain specified 


documents or things or for the produc- 


tion of all documents or things of a 
certain description in the possession or 
under the control of the person sum- 
moned. 


(3) Au persons so summoned shall 
be bound to attend either in person 
or by an authorised agent as such off- 
cer may direct; and all persons so 
summoned shall be bound to state the 
truth upon any subject respecting 
which they are examined or make 
statements and to produce such docu- 
ments and other things as may be 
required : : 
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Provided that the exemption under 
Section 132 of the Code of Civil Pro- 
cedure, 1908 shall .be applicable to 
any requisition for attendance under 
this section. 


(4) Every such inquiry as aforesaid 
shall be deemed to be a judicial pro- 
ceeding within the meaning of S. 193 
ee Section 228 of the Indian Penal 


In Maqbool Hussein v. State of Bom- 
bay, 1953 SCR 730 = (AIR 1953 SC 
325) where provisions of the Sea Cus- 
toms Act were considered at some 
length by. this Court before the 
amendment of 1955 by insertion of 
Section 171-A it was sad (at p. 742) 


(of SCR) = (at p. 330 of AIR): 

“All this is for the enforce- 
ment of the levy of and safe- 
guarding the. recovery of the 


sea customs duties. There is no pro- 
cedure prescribed to be followed by 
the Customs Officer in the matter of 
such adjudication and the proceedings 
before the Customs Officers are not 
assimilated in any manner whatever 
to proceedings in courts of law ac- 
cording to the provisions of the Civil 
or the Criminal Procedure Code. The 
Customs Officers are not required to 
act judicially on legal evidence 
tendered on oath and they are not 
authorised to administer oath to any 
witness ..... ... All these provisions go 
to show that far from being authori- 
ties bound by any rules of evidence or 


procedure established by law and 


invested with power to enforce their 
own judgments or orders the Sea 
Customs Authorities are merely con- 
stituted administrative machinery for 
the purpose of adjudging confiscation, 
increased rates of duty and penalty: 
prescribed in the Act. ....ecrseeee 


We are of the opinion that the Sea 
Customs Authorities are not a judicial 
tribunal and the adjudging of confis- 
cation, increased rate of duty or 
penalty under the provisions of the 
Sea Customs Act do not constitute a 
judgment or order of a court or judi- 
cial tribunal necessary for the pur- 
pose of supporting a plea of double 
jeopardy”. 


The Court in that case was dealing 
with the question as to whether an 
order of -confiscation was a punish- 
ment inflicted by a court or a judicial 
tribunal within. the meaning of Art. 
20 (2) of the Constitution. 
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. 31. In Thomas Dana v. State of 

Punjab, 1959 Supp (1) SCR 274 at 
p. 286 = (AIR-1959 SC 375 at p. 380) 
the provisions of the Sea Customs Aci 
were examined again and referring to 
Section 187-A it was said: 


“This section makes it clear that the, 
Officer or any other. 


Chief Customs 
officer lower in. rank than him- in the 


Customs department, is not a “eoùrt”; 
and that the offence punishable under~. - 


item 81 of the Schedule to section 167, 


cannot be taken cognizance of by any- 


court, except upon a complaint in 
writing, made as prescribed in that 
section.” 


With regard to the use of the | 
offence ‘indiscriminately all over the 
Act it was said: 

*All criminal offences are ee 
but all offences in the sense of in- 
fringement of a law are not criminal 
offences ........-but when a trial.on a 
charge of a criminal offence is intend- 
ed under any one of the entries of the 
Schedule aforesaid, it is only the 
Magistrate having jurisdiction, who is 
empowered to impose a Sentence oË 
imprisonment or finë or both”. 

It was argued before us that the posi- 
tion became entirely . different asa 
result of the inclusion of Sec. 171-A 
as sub-section (4) of the 


toms authorities wherein 
of persons recorded was “to. be deem- 


ed to be a judicial proceeding within 


the meaning of Section 193 and Sec- 
tion 228 of the Indian Penal Code.” 
Counsel argued that such proceeding 
was a judicial proceeding also for the 
other purposes thus attracting the 
operation of Section 132 of the Evi- 
dence Act. Apart from the point as to 
non-exercise of a claim of privilege 
(about which we express no opinion) 
there can be no question that if the 
said section of the Evidence Act is to 
bs attracted to such a proceeding state- 
ments made by him in any such 
inquiry could not be -proved agains? 
him in the criminal | proceedings 
launched. It was argued that sub- 


section (3) of Section 171-A made it 
obligatory on the persons summoned . 


to state the truth upon any subject 
respecting which he was examined and 
-if the proceeding. was a judicial pro- 
ceeding there was nothing to exclude 
the applicability of Section 132. Our 
attention was drawn to Section 1 of 
the Indian Evidence. Act which made 


. section - 
went to show that an enquiry by cus- 
statements . 
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the Statute applicable to all judicial 
proceedings in or before any Court in 
the whole of Irdia. As ‘Court’ in S. 3 
included all Judges 
and all persons except arbitrators, 
legally authorised to take evidence, it 
was contended that the customs officer 
being authorised by Section 171-A of 
the Sea Custorns Act were ‘courts’ 
within the meening of the definition 
of Section 3. Eeference may also ‘be 
made to the definition of ‘evidence’ 
in the said section which shows that 


‘the word means and includes inter alia 


all’ statements which the court- permits 
or’ requires to be made before it by 
witnesses, in re‘ation to matters of fact 
under inquiry. 


82. Reference was -also 
S. 4(1) of the Code of Criminal Pro- 
cedure, 1898 under which ‘investiga- 
tion’ for purposes of the Code includes 


all the proceedings under the Code for 


the collection of evidence conducted 
by a police officer or by any person 
(other than a Magistrate) who is autho- 


. rised by a Mazistrate in this behalf; 
“and: 
- proceeding” as including any proceed- 


cl. (m) which defines “judicial 
ing in the course of which evidence is 
or may be legally taken’ on ~ oath. 


‘Counsel relied strongly on the judg- 
‘ment of this Court in Lalji Haridas v. 


State of Maharashtra, (1964) 6 SCR 
700 = (AIR 1954 SC 1154) where this 
Court had-to-consider whether an In- 
come-tax Officer exercising powers 
under S. 37 of the Income-tax Act, 1922 
was a ‘court’ within the meaning of 
S. 195(1) (b) of the Code of Criminal 
Procedure mak-ng the sanction. there- 
under obligatory for the filing of a 
complaint in respect of an . offence 
alleged to have been committed under 
S. 193 . of the Penal Code. Sub-sec- 
tions (1) to (3) of S. 37 of the Income- 
tax Act were worded somewhat dif- 
ferently from. those of sub-sections (1) 
to (3) of S. 171-A of the Sea Customs 
Act. The words in sub-section (4) of 
S. 37 are for all practical purposes 
identical: with =hose. used in S. 171-A 
(4). There this Court by a majority of 
three to two were of opinion that the 
proceedings before the Income-tax Of- 
ficer were judicial proceedings not only 
under 5. 193 of the Indian Penal Code 
but were also to be treated as proceed- 
ings in any court for the purpose of 
S. 195(1) (b) of the Code of Criminal 
Procedure. The majority Judges re- 
ferred: to the sections in the Indian 


and. Magistrates. 


made to` 


hed 


ac 


“words to express its intention. 
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Penal Code and the Criminal P. C. 


mentioned above and to provisions in- 


various other Acts- wherein the lezis- 
lature had expressly mentioned that 
S. 195, Criminal P. C. would apply to 
proceedings before diverse -authorities 
and accepted the argument that read- 


ing S. 193, I. P.C. and S. 195(1) (b), | 


Criminal P. C. together it would be 
nae ‘to hold that: _ proceedings 
which are judicial under the former 
should be .taken to be proceedings 
under the latter. 
minority Judges although the wcrds 
“judicial proceeding” were wide enough 
to include not only proceedings before 
a ‘Court’ ‘but proceedings: before cer- 
tain tribunals it was clear from a daci- 
sion of this Court in Indo-China Steam 
Navigation Co., Ltd. v. 
The Addl. Collector of Customs, (1964) 7 
SCR 594 = (AIR 1964 SC 1140) that a 
Customs Officer “was not “a Court or 
Tribunal” and S. 37 (4) of the. Income- 
tax Act should not be given a mearing 
different to that given in Section 17 L-A 
(4) of the Sea Customs Act.” 


33. In our view if the Legislature 
intended that the inquiry under Sec- 
tion 171-A was to. be considered a 
judicial proceeding not within the 
narrow limits therein specified but 
generally, it could have used e 
though this Court gave a wider mean- 
ing to the expression ‘judicial proceed- 
ing’ in Lalji Haridas’s case, (1964) 6 
SCR 700 = (AIR 1964 SC 1154) (supra) 
there is nothing in that judgment to 
warrant a still wider interpretatior of 
that definition. 


34. Mr. Jeman referred to the 
provisions in the Indian Oaths Act 
(X of 1873) and on the basis of his 
argument. that the statements under 
Section 171-A (4) were made on cath 
contended that the proceeding became 
a judicial proceeding in. the. wider 
sense of the word. In’our view the 
Oaths Act has -no application hare. 
The preamble to the Act shows that it 
was an Act to consolidate the law re- 
lating to judicial oaths, affirmations 
and declarations and was enacted be- 
cause the Legislature thought it “ex- 
pedient to consolidate. the law relating 
to judicial oaths, affirmations and de- 
clarations and to repeal the law relat- 
ing to official oaths,: affirmations and 
declarations.” Section 4 of the. Act 
provided that: 


According to the . 


Jasjit Singh’ 
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“The following Courts and persons 
are authorised to administer, by them- 
selves or by.-an officer empowered by 
them in this behalf, oaths and affirma- 
tions in discharge of the duties or in 
exercise of the powers imposed or con- 
ferred upon them respectively by law: 

(a) all Courts and persons having by 
law or consent of partes authority to 
receive evidence.” 


.The relevant portion ` of Secticn 5 


runs— 
“Oaths or affirmations shall be made 
by the following persons :— 


(a). all witnesses, that is to say, all 
persons who may lawfully be examin- 
ed or give, or be required to give, evi- 
dence by or before any Court or per- 
son having by law or consent of parties 
authority to examine such persons and 
to receive evidence :” 


35. Counsel argued that a Customs 
Officer was a person who had autho- 
rity by law to receive evidence with- 
in the meaning of Section 4 of the 
Oaths Act and anybody who could be 
lawfully examined before-such' a per- 
son would be a witness within the 
meaning of Section 5 and as such. it 
would be necessary to administer oath 
to them. In our view, the argument 
proceeds on a complete misconception 
of the provisions of the Act. The pre- 
amble to the Act shows that the oaths 
referred to are only judicial oaths and 
Section 7 shows ‘that all such oaths 
had- to .be administered. according to 
such forms as the High Court might 
prescribe. The Customs Officers have 
nothing to do with such forms and 
nothing has been shown to us that 
any such formality was ever complied 
with. Neither do the records show that 


- any oath was administered to any per-. 


son making a statement under Sec- 
tion 171-A.: In -Maqbool Hussain’s 
ease, 1953 SCR 730 = (AIR 1953 SC 
325) (Supra) this Court stated express- 
ly that the Customs Officers were not 
authorised to administer cath and the 
position according to us is not altered 
ose the insertion of Section 171-A i 


36. Mr. Jethmalani referred us to 


‘the decision in Queen Empress v.. Tulja, 


(1888) ILR 12 Bom 36 at page 42 
and to certain observations of West, J., 
in that case. There it was held that 
a Sub-Registrar under the Registra- 
tion Act (III of 1877) was not-a Judge, 
and, therefore, was not a ‘Court’ with- 
in the meaning of Section 195 of the 


54 S. C. [Prs. 36-38] H. H. Advani v. State of Maharashtra (Mitter J.) 


Code of Criminal Procedure and as 
such his sanction was not necessary 
for a prosecution for forgery in res- 
pect of a forged document presented 
for registration in his office. West, J., 
had however observed that: 


“An inquiry is judicial if the object’ 


of it is to determine a jural relation 
between one person and another, or a 
group of persons; between him and the 
community generally; but even-a judge, 
acting without such an object in view, 
is not acting judicially.” 
Relying on this observation counsel 
argued that the object of an inquiry 
under Section 171-A was to find out 
and establish the jural liability of. the 
persons making the statement, viz., 
whether he had committed an offence 
or not, and as such the inquiry was a 
judicial proceeding. In our view the 
argument is not worthy of acceptance. 
At the stage envisaged by Section 
171-A a Customs Officer is given the 
power to interrogate any person in 
connection with the smuggling of any 
goods which it is his duty to prevent. 
‘|Such a person may have nothing to do 
with the smuggling of any goods al- 
though he may know where - such 
goods are or who has or had them. 
Sub-section (3) of Section 171-A .does 
not compel any person to make a state- 
ment but if he makes a statement: he 
has to state the truth so as to avoid 
punishment under Section 193, I. P. C. 
At that stage nothing may be known 
as to whether an offence has been com- 
mitted or who has committed it and 
the person interrogated at that stage 
certainly is not a person accused of or 
charged with an offence. He is mere- 
ly called upon to give evidence io 
facilitate in inquiry. He is not a wit- 
ness giving evidence in a Court and his 
testimony will make him liable under 
Section 193, L P. C. only because of 
the express provision of law in sub- 
section (4) of Section 171-A. 


37. Counsel also argued that as a’ 


Customs Officer according to all the 
decisions of this Court already men- 
tioned, is to act judicially, a proceed- 
ing for recording evidence before him 
was a judicial proceeding. This is 
wholly without any force because even 
administrative officers have to act 
judicially. Counsel further argued 
that a deeming provision in a statute 
was not necessarily designed to give 
an . artificial construction to a word 
or a phrase but it might be used for 
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other purposes also. He referred to 
the case of St. Aubyn v. Attorney- 
General, 1951-2 All ER 473 at page 
498 where it was said: 


“The word “deemed” is used a great 
deal in modern legislation. Sometimes 
it is used to impose for the purpose of 
a statute an ertificial construction for 
a word or phrase that would not other- 
wise prevail. Sometimes it is used to 
put beyond coubt a particular con- 
struction that might otherwise be un- 
certain. Sometimes’ it is used to give 
a comprehensive description that in- 
cludes what is obvious, what is un- 
certain and what is, in the ordinary 
sense, impossiole.” * - 


It was argued that the Lepislature 
might well have used the word “deém- 
ed” in sub-section (4). of Section 171 
not in the first of the above senses 
but in the sécond, if not the third. In 
our view the meaning to be attached to 
the word “deemed” must depend upon 
the context in which it is used. 
Lalji Haridas’s case (1964) 6 SCR 700 
= (AIR 1954 SC 1154), this Court went 
elaborately into the question as to the 
extent of this deeming provision which 
would have been wholly redundant if 
the word ‘deemed’ in Section 171-A (4) 
was used in any sense other than ‘to 
give an artificial construction. 

38. The second branch of-Mr. Jeth- 
malani’s argument under this head was 
that the principle underlying Section 
132 of the Evidence Act was a princi- 
ple of Common Law well known. to 
criminal jurisprudence and as such 
was applicable even if Section 132 in 
terms was not attracted. In this con- 
nection, he referred us to certain ob- 
servations of Subbarao, J., (as he then 
was) iw Amba Lal v. Union of. India, 
1961-1 SCR 933 = (AIR 1961 SC 264) 
where in his dissenting judgment on 
the interpretation of Sections 168 and 
171-A of the Act his ED had ob- 
served that: 


“To such a situation,. though the 
provisions of the Code of Criminal 
Procedure or the Evidence Act may 
not apply except in so far as they are 
statutorily made applicable, the funda- 
mental principles of criminal juris- 
prudence and of natural justice must 
necessarily apply.” 


Counsel also referred us to the deci- 
sion in Regina v. Benjamin Scott, (1856) 
169 ER 909. The question before the 
Court in that case was whether the 
answers to the questions put to the 


1971 


defendant before the Court of bank- 
ruptcy relating to his trade dealings 
and estate tending to disclose a fraud 
of concealment of his property was 
admissible evidence against him on an 
indictment charging him with aker- 
ing, mutilating and falsifying his 
books with intent to defraud his credi- 
tors. The examination was taken in 
conformity with Section 117 of the 
Bankrupt Law Consolidation Act (12 
and 13 Vict. c. 196) which enacted that 
a bankrupt may be examined by the 
Court “touching all matters relating to 
his trade, dealings or estate, or 
which may tend to disc_ose 
any secret grant, conveyance or con- 
cealment of his lands etc.”. There was 
no dispute that the questions put were 
relevant as touching matters relacing 
to his trade etc. Delivering judgment 
in which three other Judges concarr- 
ed, Lord Campbell, C. J., held that 
the defendant was bound to answer 
the questions although by his answers 
he might criminate himself. Acccrd- 
ing to the learned Chief Justice: 

Moek and we- think it would be 
contravention of the expressed inten- 
tions of the Legislature to permit the 
bankrupt to refuse to answer such 
questions; for ever since the reigr of 
Elizabeth successive statutes lave 
been passed, purporting to guard 
against frauds in bankruptcy and the 
bankrupt, when called upon to answer 
questions respecting his estate and 
effects, should not be allowed to avail 
himself of the common law maxim 
“nemo tenetur se pusum accusare.’ 
With regard to the maxim relied on by 
the defendant’s counsel he said: 

“But Parliament may take away this 
privilege, and enact that a party may 


be bound to accuse himself, that is, 


that he must answer questions by 
answering which he may be criminat- 
ed.” 


He further held that the maxim eculd 
not be treated as an implied’ proviso 
to be subjoined to the 117th section. 


39. Mr. Jethmalani however re_ied 
on certain observations of Cole- 
ridge, J., in his dissenting judgm=2nt. 
In our view the maxim of the English 
Common Law can’ have no applicacion 
here. Our law of evidence which is 
a complete Code does not permit the 
importation of any principle of English 
Common Law relating to evidence in 
criminal cases to the contrary. Sec- 


tion 2 of the Indian Evidence Act be- 
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fore its repeal by the Repealing Act 
(I of 1938) provided as follows: 

"2. On and from that day (Ist Sep- 
tember 1872) the following laws shall 
be repealed: 

(1) All rules of ‘Evidence not con- 
tained in any Statute, Act or Regula- 
ae in force in any part of British 

ia: 


(2) All such rules laws and regula- 
tions as have acquired the force of law 
under the 25th section of the ‘Indian 
Councils Act, 1861’ in so far as they 
relate to any matter herein provided 
for; and 

(3) The enactments: mentioned in the 
schedule hereto, to the extent specifi- 
ed in the third column in.the said 
schedule. 


But nothing herein contained shall 

be deemed to affect any provision of 
any Statute, Act or Regulation in 
force in any part of British India and 
not hereby expressly rep2aled.” 
We may usefully refer to the judg- 
ment of the Privy Council in Sris 
Chandra Nandi v.  Rakhalananda 
(deceased) ILR (1941) 1 Cal 468 = 
(AIR 1941 PC 16) where the Judicial 
Committee approved of the statement 
of the law contained in the judgment 
of the High Court reading: 


“It is to be noticed in this connection 
that Section 2 (1) of the Indian Evi- 
dence Act repeals the whole of the 
English common law on evidence so 
far as it was in force in British India 
before the passing of the Indian Evi- 
dence Act, and that provision of the 
law in effect prohibits the employment ' 
of any kind of evidence not specifical- 
ly authorised by the. Act itself.” 


Lord Atkin who delivered the judg- ` 
ment of the Judicial Committee point- 
ed out that evidence which was not 
admissible under the Indian Evidence 
Act could not be let in for the purpose 
of bringing out the truth and said: 


“What matters should be given in 
evidence as essential for the ascertain- 
ment of truth, it is the purpose of the 
law of evidence, whether at common 
law or by statute to define. Once.a sta- 
tute is passed, which purports to contain 
the whole law, it is imperative. It-is 
not open to any Judge to exercise a 
dispensing power, and admit evidence 
not admissible by statute. because to 
him it appears that the irregular evi- 
dence would throw light upon the 
issue. -The rules of evidence, whether 
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contained in a statute or not, are the 
result of -long experience, choosing no 
doubt to confine evidence to particu- 
lar forms, and therefore eliminating 


others which it is conceivable might 


- assist in arriving at truth.” 


The question there related to the ad- 
missibility of evidence which according 
to the Judicial Committee should not 
have been adduced. The question be- 
fore us is somewhat different but if the 
Indian Evidence Act is a complete 


Code repealing all rules of evidence. 


not to be found-therein there is, in our 
opinion, no scope for introduction of 
a rule of evidence in criminal cases 
unless it is within the: four corners of 
Section :132 or some other provision of 
the Evidence Act. As the Act does not 
apply to interrogations by a Customs 
Officer exercising powers under Sec- 
tion 171-A of the Sea Customs Act, 
Section 132 of the Evidence Act can- 
not ke attracted. 


40. Lastly it was, ‘contended that 
Section 171-A did not authorise inter- 
rogation of a subject to extract admis- 
sions from him which could be used 


against him on a future occasion. In _ 


aid of this proposition reliance was 
placed on a decision ‘of the House of 
Lords in Commrs. 
Excise v. Harz, (1967) 1 All ER 177. 


The main question there was whether 


the answers given by the respondenis 
in the course of interrogation, by Cus- 
toms Officer were admissible in evi- 
dence. The power to interrogate was 
said to be derived from the Finance 
Act 1946, Section 20 (3) which provid- 
ed in substance that every person con- 


cerned with the purchase or importa- 


tion of goods etc., snall furnish to the 
Commissioners within ‘such time and in 
such form as they may require infor- 
mation relating to the goods or to the 
purchase or importation thereof ete., 
and shall upon- demand made by any 
officer or other persons authorised in 
that behalf by ‘the -Commissioners 
produce any books or accounts or other 
documents of whatever nature relatin« 
thereto for inspection by that officer 
or person: On a. construction of-that 
provision Lord Reid was of the view 
that there was nothing therein to-re- 
quire the trader to give answers which 
might incriminate him. His Lordship 
also abserved that the section gave the 
officer no right to submit the respon- 
dents to prolonged interrogation they 


had to undergo and the respondents’ 


of Customs and. 


ALR. 


could not have been prosecuted if they 
had refused tc answer. . His Lordship 
observed- that the right of the Com- 
missioners to require information was 
quite different and said: 


“Tf a demand for information is 
made in the proper manner the trader 
is bound to answer the demand. within 
the time ‘and in the form required 
whether or nct the answer may tend 
to incriminate him, and if he fails to 
comply with the demand he can be 
prosecuted. I? he answers falsely he 
can be prosecuted for that, and, if he 
answers in such a manner as to in- 
criminate himself, I can see no reason 
why his answer should not be used 
against him. .Some statutes expressly 
provide that’ incriminating answers 
may be used against the person who 
gives them and some statutes express- 
ly provide tha: they may not. Where, 
as here, there is no such express pro- — 
vision the question whether, such 
answers are admissible evidence must 
depenc on the proper construction of 
the particular statute. Although I 
need rot decide the point it seems to 
me to be reasonably clear that incri- 
minating answers to a proper demand ` 
under this section must be admissible 
if the statutory: provision is to achieve 
its obvious purpose.” ` 


Prima facie these provisions are- 
against the’ contention of the appel- 

lant. In that case the House of Lords 

in effect held that the provision of 

law did not entitle the Commissioners 

“to send a revresentative to confront 
the trader, put questioris to him orally 
and demand oval answers on the spot; 

and...... that it does not entitle them to 

send their representative to subject 
the trader to a prolonged interroga- 
tion in- the nature of a cross-examina- 
tion.” `The provisions of Sec. 171-A 
are in sharp contrast to the provision 

of law before ‘the House of Lords. 

Here the .statute expressly authorises 

officers of customs to secure the atten- 

dance of persons to give evidence. or 
produce documents or things relevant 

in any enquiry in connection with the 

smuggiing of goods. A limit is set to 

the right to obtain production in sub- | 
section -(2) of zhe section and sub-sec-. 

tions (3) and (4) lay down that if a 
person summoned does not state the 
truth in such an examination he may 
be preceeded against’ under Sec. 193, 
I. P. C. for giving false evidence. 


« ` 
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41. Counsel also drew our atten- 
tion to the new Sections 107 and 108 
of the Customs Act, 1952 where the 
power to examine persons has been 
given to all officers of customs by the 
first of the above-mentioned secticns 
and the power to summon persons to 
give evidence and produce documents 


as in Sec. 171-A is given to a gazetted - 


officer of customs under Section 108 of 
the new Act. : In our view, this dif- 
- ference is immaterial for the purpose 
of this case and there is nothing in 
Section 171-A which limits the right 
of interrogation to questions the 


answers whereto may not incriminate 


the person interrogated. 


42. The High Court considered at F 


some length the question as to whe- 
ther the statement of the accused 
under Section 171-A (4) should be 
‘considered as a whole or whether 


. reliance could be placed upon portions 


thereof rejecting the rest. It was 
argued before the High Court that 
inasmuch as the 
sought to be relied upon as a confes- 
sion the Court was bound to take into 
account not only the pertions contain- 
ing -admissions but: also the explana- 
tions which followed. The High Court 
held that a statement under S. 17!-A 
did not stand. at par with a con- 
fession so that it had to be taken æ a 
whole or rejected as a whole. 


of which are inculpatory against the 
maker and other portions which are 
not, it has been held in a recent deci- 
sion of this court that the inculpatory 
portion .can be accepted if the 2x- 
culpatory portion is found to be in- 
herently improbable......... vide Nishi 
Kant v. State of Bihar, Cri. A. 19C of 
1966, -D/- 2-12-1968 and - reported so 
far in AIR 1969 SC 422. In this case 
the explanations -contained in the 
statements were considered. by the 
courts below and for reasons given 


they thought fit to reject the same and_ 


we see no reason to come to a . dit- 
ferent view.. 


(Rest of the Judgment (Paras. 43-52) 
is not material for purposes of BED aEE 
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statements were. 


Even, 
with regard to the statements portions 
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AIR 1971 SUPREME COURT 57 
(V 58 C 8) 
Grom Madhya ae AIR 1967 
Madh Pra 58) 
J. C. SHAH, K. S. HEGDE, A. N. 
GROVER, A. N. RAY AND 
I. D. DUA, JJ. 


Tana pada Sabha, Chhindwara etc., 
Appellants v: The Central. Provinces 
Syndicate Ltd. and another ete., Res- 
pondents. 

Civil Appeals Nos. 125 to 134 of 
1967, D/- 23-2-1970.. ~ 

(A) Madhya Pradesh Koyala Upkar 
(Manyatakaran) Adhiniyam (18 of 
1964), Sec. 3 —.Act does not validate 
levy of cess. exceeding 3 pies per ton. 

The Madhya Pradesh Koyala Upkar 
(Manyatakaran) Adhiniyam (M. P. 
Coal Cess (Validation) Act, 18 of 1964) 
does not give legal effect to the im- 
position of cess at the rate of 4 vies, 
7 pies or 9 pies per ton under the noti- 
fications issued by the Independent 


- Mining Local Board ner to anything 


done in pursuance of those notifica- 
tions. Consequently, the Local Board 
or its successor the Janapada Sabha 
cannot. levy cess on coal exceeding 3 
pies per ton. : (Para 10) 

The Validation Act (18 of 1964) pur- 
ports to amend the C. P. Local Self 
Government Act (4 of 1920) and the 
Rules framed thereunder. But the Act 
does not set out the amendments 
intended to be made in the enact- 
ments. By a fiction it deems the Act 
of 1920 and the rules framed there- 
under to have been amended without 
disclosing the text or even the nature 
of the amendments. - The Act is limit- 
ed to one Local Board in its applica- 
tion and to certain. specifie notifica- 
tions and hence cannot operate to re- 
peal Section 51 (2) of Act 4 of 1920 
insofar as it applied to other Boards. 
Nor is there anything which enacts 
that the notifications issued without ` 
the sanction of the State Government 
must be deemed to have been issued 
validly under Sec. 51 (2) without the 
sanction of the Local Government. On 
the words used in the Act, it is plain 
that ‘the Legislature -attempteé to 
overrule or. set aside the decision of 
Supreme ‘Court which it cannot do. 
AIR 1967 Madh Pra 56, Affirmed. x 

{Paras 8, 9, 10) 


(B) Interpretation of Statutes — 
Language used in statute not carrying 
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supply 
(Fara 7) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 812 (V 56) = 
(1969) 1 SCR 651, Commr. of 
Income-tax v. B. M. Kharwar 7 
(1965) AIR 1965 SC 1358 (V 52)~ 
(1965) 55 ITR. 741, Commr. of 
Income-tax v. Ajax Products 
Ltd. , $ , ga 9 
(1964) AIR 1964 SC 1013 (V 51) = 
1963 Supp (1) SCR 172, Amal- 


out its object — Court cannot 
deficiencies. 


gamated Coalfields Ltd. v. 
Janapada Sabha Chhind- ; 
wara 4, 11 


(1961) ATR 1961 SC 964 {V 48) = 
(1962) 1 SCR 1, Amalgamated 
Coalfields Ltd. v. Janapada 
Sabha Chhindwara 

(1946) 27 Tax Cas 206 = 1946 
AC 119, Canadian Eagle Oi : 
Co., Ltd. v. King . 8 

(1921) 12 Tax Cas 358 = 1921- 

2 KB 403, Cape Brandy Syndi- 
cate v. Commrs. of Inland 
Revenue - P i 


Mr. B. Sen, Senior eNduocnts (M's. 
S. K. Seth and I. N. Shroff Advocáte, 
with him), for Appellant; (in Civil 
Appeals Nos. 125 to 133 of 1967); Mr. 
I. N. Shroff, Advocate, for Appellant 


and Respondent No. 6 (In Civik Appeal ’ 


No. 134 of 1967); Mr. N. D- Karkhanis, 
Senior Advocate, (Mr. A. G. Ratna- 
parkhi, Advocate with him), for Res- 
pondent No.-1 (In ‘Civil Appeals 
Nos. 125 to. 133 of 1967); Mr. Sachin 
Choudhary, Senior Advocate, (Mr. 
K. P. Shanker Das and Mrs. A. K. 
Verma, Advocates and Mr. O. ©. 
Mathur, Advocate of M/s. J. B. Dada- 
chanji and Co., with him), for Respon- 
dents Nos. 1 and. 2. (In oot Abpea! 
No. 134 of 1967). 


The following E of the 
Court was delivered by - 


SHAH, J.—These appeals are flea 
by the Ji anapada Sabha, Chhindwara— 
hereinafter called ‘the Sabha’—against 
the judgment of the High Court of 
Madhya Pradesh declaring that the 


Madhya Pradesh Koyala Upkar (Man-_ 


yatakaran) Adhiniyam [Madhya ` Pra- 
desh Coal Cess (Validation): Act] 18 of 
1964 does not “give legal effect to the 
imposition of cess at the rate of £4 pies, 
7 pies and 9 pies per ton under tke 
notifications” issued by the Indepen- 
dent Mining Local Board on December 
22, 1943, July 29, 1946 and July 1), 
1947 respectively, “nor to anything 


diverse grounds in petitions 


local authority”. 
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done in pursuance of those . notifica- 
tions”. 


2. The Independent Mining Local 
Board, Chhindwara, a Board consti- 
tuted under the Central Provinces 
Local Self-Government Act 4 of 1920, 
resolved on March 12, 1935 to levy a 
cess under Sec. 51 of the Act at the 
rate of 3 pies per ton on coal extract- 
ed within the area. Sanction of the 
local Government was obtained to that 
levy. On December 22, 1943, the rate 
was enhanced to 4 pies per ton: it was 
enhanced on July 29, 1946 to 7 pies 
per ton and on July 19, 1947 the cess 
was enhanced to 9 pies per ton. The 
Central Provinces Local Self-Govern- 
ment-Act 4 of 1920 was repealed with 


4 - effect from June 11, 1948 by the C. P. 


and Berar Local Government Act 38 
of 1948. By Sec. 192 of Act 38 of 1948 
it was enacted, -inter alia, that all 
rules, bye-laws and orders made, noti- 
fications’: and notices issued, taxes im- 


’ posed or. assessed, cesses, fees, tolls or 


rates levied under Act 4 of 1920 and 
in force immediately before the com- 
mencement cf Act 38 of 1948 shall 
continue to be in force and shall be 
deemed:.to haye. been respectively 
made, issued, . granted, imposed or as- 
sessed, levied and taken under Act 38 
of 1948, and all rates, taxes and cesses 
due to ‘the Independent Local Board 
shall be deemed to be due to the 
Sabha to whose areas they pertain. 


. 3. The levy of. coal cess by the 
Sabha was challenged by the Amalga- 
mated Coalfields Ltd. and Others on 
filed in 
this Court under Art. 32 of the Con- 
stitution. This Court’ rejected. the 
petitions holding that Act 4 of 1920 
had received the assent of the Gover- 
nor-General and its validity was not 
liable to. be ckallenged and that “on a 
proper interpretation of Section 51 of 
the Act the levy of coal cess was not 
excluded from the purview of the 
It was also held that 
the levy of the cess was valid even 
after the coming into force of the 
Government of India Act, 1935,. and 
the Constitution of India, in view of- 
Sec. 143.o0f the Government of India 
Act, 1935 and Art. 277 of the Constitu- 
tion. But the Court declined to allow 
the petitioners to urge that the 
increase in the rate of tax by resolu- 
tions in the -years 1943, 1946 and 1947 
was invalid: Amalgamated Coal Fields 
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Ltd. v. Jariapada Sabha, Chhindwara, 
(1962) 1 SCR 1 = (AIR 1961 SC 964).. 


4. Validity of the enhanced levy 
was then challenged in petitions filed 
before the High Court of Madhya Pra- 
desh by the Amalgamated Coal Fields 
Ltd. and Others. In appeals against 
the order of the High Court of Madhya 
‘Pradesh, this Court held that since 
neither the Act nor the Rules pres- 
cribed a ceiling on the levy, the ex- 
pression “first imposition” occurring 
in Sec. 51 (2) would include every in- 
crease of the levy after its initial im- 
position and the increased levy would 
require the previous sanction of the 
Local Government and such sanction 
not being there, the levy at the rate of 
9 pies per ton was illegal. The Court 
accordingly allowed the. appeals and 
ordered that the appropriate direc- 
tions be issued restraining the Jana- 
pada Sabha from recovering the tax at 
a rate higher than 3 pies per ton and 
also restraining the Sabha from re- 
covering any additional tax in respect 
of the years for which tax had already 
been assessed against the petitioners 
Amalgamated - Coalfields Ltd. v. The 
Janapada Sabha, _Chhindwara, 1963 
Toh (1) SCR 172 = (AIR 1964 SC 

013). 


5. To rectify. the - defect pointed 
out by this Court in the imposition of 
the cess, the Legislature of Madhya 
Pradesh enacted the Madhya Pradesh 
Koyala Upkar (Manyatakaran) Adhi- 
niyam, Act 18 of 1964. - By Sec. 2 (a) 
“Board” means “the Independent Min- 
ing Local Board, Chhindwara, consti- 
tuted under the Central Provinces 
Local Self-Government Act, 1920 (IV 
of 1920), and its successor body, the 
Janapada Sabha, Chhindwara, consti 
tuted under the Central Provinces and 
Berar Local Government Act, 1948 
(XXXVIII of 1948)”. Section 2 (b) 
defines “cess” as meaning “a. cess im- 
posed by the Independent Mining 


Local ‘Board, Chhindwara, or its suc-. 


cessor body, on coal, coal dust or coke, 
from time to time, as the case may be, 
produced or manufactured at the 
mines, sold for export outside the 
State, or sold otherwise than for ex- 
port by -rail within the ‘territorial 
jurisdiction of the said Board, ” and by 
Sec. 2 (e) “enactment” is defined as 
meaning “the Central’ Provinces Local 
Self-Government Act, 1920 (IV of 
1920), or the Central Provinces and 
Berar Local Government Act, 1948 
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- Schedule shall, for all 


„be maintained or continued 
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(No. XXXVIII of 1948), as the case 
may be, and rules made thereunder.” 
By Sec. 3 it'is provided.: 

“(1) Notwithstanding anything con- 
tained in any judgment, decree or 
order of.any Court, cesses imposed, 
assessed or collected or purported to 
have been imposed, assessed or collect- 
ed by the Board in pursuance of the 
notifications/notices specified in the 
purposes, be 
deemed to be, and to have always 
been, validly imposed, assessed or 
collected as if the enactment under 
which they were so issued stood 
amended at all material times so as to 
empower the Board to issue the said 
notifications/notices and according :— 

(a) all acts, proceedings or things 
done or taken by the Board or by any 
officer of the Board in connection with 
the imposition, assessment or collec- 
tion of such cess shall, for- all pur- 
poses, be deemed to be and to have 
always been done or taken in accord- 
ance with law; 

(b) any cess imposed or assessed in 
pursuance of the said notifications/ 
notices before the 20th day of May, 
1964 but not collected before such 
date may be recovered (after assess- 
ment of the cess where necessary) in 
the manner provided therəfor; 

(c) no suit or other proceeding shall 
in any 
Court against the Board or any person 
or authority whatsoever for the re- 
fund of any cess so paid: 

(d)-no Court shall enforce any 
decree or order directing the refund 
of any cess so paid. 


“(2) For the removal of doubts, it is 
hereby declared that nothing in sub- 
section (1) shall be construed as pre- 
venting any person— 

(a) from questioning in accordance 
with the provisions of the. enactment, 
the assessment of such cess for any 
period. 


(b) for claiming refund of the cess 
paid to him in excess of the amount 
due from him under the enactment.” 
In the Schedule, notifications dated 
December 22, 1943, July 29, 1946 and 
July 19, 1947, enhancing the rate of 
cess were referred to. 


6. The levy of coal cess validated 
by the provisions of Act 18 of 1964 
was again challenged by the Central 
Provinces Syndicate Ltd.. and other 
producers of coal, by petitions filed in 
the High Court of Madhya ` Pradesh. 
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It was claimed by the petitioners that 
Act 18 of 1964 was “ultra vires and 
ineffective”, and the notices issued 
pursuant thereto were liable to be 
quashed. Dixit, C. J., and Pandey, J., 
who heard the petitions differed. In 
the view of the learned. Chief Justice 


the Amending Act which purported to. 


amend Act 4 of 1920 -by seeking to 
empower the Mining Board to issue 
the notifications specified in the Sche- - 
dule-to the Act without reviving- the 
' Act of 1920 was iheffective, and that 
in any event the Act did not validate’ 
the levy of coal cess which had beer 
imposed under the three notifications. 
Pandey, J., expressed a contrary view. 
He held that the provisions of Sec, 3 
of Act 18 of 1964 were not invalid, 
“nor were they ineffective”. The peli- 
tions were then referred to Shiv 
Dayal, J. The learned Judge agreed 
with Dixit, C. J., and held that Act 18 
- of 1964 “did not sive legal effect. to’ 
` the imposition of cess at the rate of 
4 pies, 7 pies or 9 pies per ton under- 
the notifications issued by the In- 
dependent Mining Local Board nor żo 
anything done in pursuance of those 
notifications. 


T. The preamble of the Act states 
that it is “An Act. to validate the':im- 


position and collection of cess on coal. 
Act 18` 


by certain local authorities”. 
of 1964 is a taxing statute which puz- 
ports to rectify the defects pointed out 
by this Court. This Court declared 
invalid the levy of cess by the In- 
dependent Mining Local Board, 
Chhindwara, at a rate exceeding three 
pies per ton. If the Act does not by 
the plain language used: therein carry 
out the object, the Court will not be 
justified in supplying deficiencias in 
the Act. As observed by Rowlalt,-<; 
in Cape Brandy Syndicate v. Commrs. 
of Inland Revenue, (1921) 12 Tax Cas 
358. 


“In a taxing Act one has to lock 
merely at what is clearly said. There 
is no room for any intendment. There 
is no equity about a tax. There is ro 
presumption as to a tax. Nothing is 
to be read in, nothing is. to be imolied. 

` One can only look fairly at the. 
language used.” eee f 


These observations were approved by 
the House of Lords in Canadian 2agle 
Oil Co., Ltd. v. King, (1946) 27 Tax 
Cas 206. This Court has also adopted 
the same rule in Commr. of Income- 
tax v. Ajax Products Ltd, 55 ITR 


ALR. 


741 = (ATR 1965 SC 1358) and Commr. 
of Income-tex . v. B. M. Kharwar, 
812). 1 SCR .651 = (AIR 1969 SC 
12 


8. The relevant words which pur- 
port to validste the imposition assess- 
ment and collection of cess on coal 
may be recalled : they are “cesses im-. 
posed, assessed or collected by the 
Board in pursuance of the ‘notifica- 
tions/notices specified’ in the Schedule 
shall, for all purposes, be- deemed to 
be, and to have always been validly - 


imposed, assessed or collected as if the 


enactment under which they were so. 
issued stood amended ‘at all material 
times so as to empower: the Board to 
issue. the said notifications/notices”. 
Thereby the enactments, i.e. Act 4 
of 1920 and the Rules framed under 
the Act pursuant to which the noti- 
fications and notices were issued, must 
be deemed to have been amended by 
the Act. But the Act does not set out 
the amendments intended to be made 
in. the enactments. -Act 18 of 1964 is 
a piece of clumsy drafting. By a fic- 
tion it deezns the Act of 1920 and the 
rules framed thereunder ‘to have been 
amended withdut- disclosing thé text 
or even the nature’ of the. amend- 
ments. 


9. Mr. B. Sen Apocan Ag on behalf 
of the Sabha. contended that the inten- 
tion’ of the Legislature- was to. repeal 
with retrospective effect sub-sec. (2) 
of: Sec. 51-of Act 4-of 1920. By Sec. 51 
of Act 4 of 1920 it was “provided : 5 


“1) Subject to the provisions of any 
law or enactment for the time being 
in force, a District Council may, by a 
resolution. passed by a majority of not 
less than two-thirds of the members 
present at a sdecial meeting convened 
-for the purpose, impose any tax, toll 
or rate. 


(2) The. first imposition of any tax, 
toll or rate under sub-section (1) shall 
-be subject to zhe previous sanction of 
the Provincial Government, 


* Bad * * x 


But the Act in terms is limited in its 
application to the Independent Mining 
Local Board, Chhindwara, and its suc- 
cessor body the ` Janapada Sabha, 
Chhindwara_ constituted under . Act 38 
of 1948, and only in respect of the 
three notifications specified in the 
Schedule. Obviously the Act limited 
to one local Eoard in its application 
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and to certain . specific notifications 
cannot operate to repeal the clause 
insofar as it applied to other Boards. 


10. The nature of the amendment 


made in Act 4 of 1920 has not been- 


indicated. Nor is there anything which 
enacts that the notifications issued - 
without the sanction of the, State Gov- 
ernment ‘must be deemed to have been . 


‘lissued’ validly under Sec. 51 (2) with-- 


out the sanction of the Local Govern- 
ment. On the words used in the Act, 
itis plain that the ‘Legislature attempt- 
ed to overrule or set eside the deci- 
sion of this Court. That, in our judg- 
ment, is not. open to the Legislature to 
do under our constitutional scheme. It . 
is open to the Legislature within cer- 
tain limits to amend the provisions of - 
an Act retrospectively and to declare 
what the law shall be deemed to have 
been, but it is not open to the Legis- 
lature to say’ that a judgment of a 
Court properly constituted and render- 
ed in exercise of-its powers in a 
matter -brought before it shall be 
deemed to be ineffective and the inter- 
pretation of. the law shall be other- < 
wise than as declared by the Court. 


1. This’ Court in Anas 
Coathelde a. case, 1963 Supp (1) 
SCR 172 = 


and levied because the sanction .of the 
State Government was not obtained at 
the time of enhancing the rate of levy 
of tax. That- judgment was binding 
between the parties and also by virtue 
of Article 141 binding on all Courts in 
the territory of India. The Legisla- 
ture could not say that déclaration of 
law was either erroneous, invalid or 
ineffective either as a precedent or be- 
tween m parties. ` 


12. Te is unnecessary | 
sider whether the repealed Act may 
be amended without re-enactment. 


13. .The appeals fail and are dis- 
missed with costs. One hearing fee. 


Appeals dismissed. 


(AIR 1964 SC 1013), held. 
that the cess was not validly imposed’ 


then to con- . 


Filmistan (Pvt.)-Ltd., Bombay v. Bhagwandas (Hegde J.) {Prs. 1-2] S. C. 61 


AIR 1971 SUPREME COURT 61 
(V 58 C 9). } Í 
(From: Bombay} 
J. C: Po K. S. HEGDE AND 
A. N. GROVER, Jd- 


- M/s. Filmistan ‘Private Ltd., Bom- 
bay, Appellant v. M/s. Bhagwandas 
- Santprakash © and another, Respon- 
dents. 


Civil . Appeal No. 262 of 1969, D/- 
21-8-1970. - 

(A) Civil P. C. (1908), Section 75 — 
Power of Court to issue commissions 
— Power is discretionary — Fact that 
witnesses examined on commission 
cannot be effectively cross-examined 
or-their examination will entail heavy 
costs are not sufficient circumstances 


to interfere with discretion of Court 


in appeal — Question whether wit- 
nesses would appear before the Com- 
missioner or not is also irrelevant. It 
is.for the party to produce the wit- . 
nesses before the Commissioner. ` 
(Para 2) 
ý ®©) Civil P. C. (1908), Ss. 77, T5 — 
. Power of Court to issue letter of re- 
“quest — Section 77 read with Sec. 75 
empowers Court to issue letter of re- 
quest to any person other than Court 
to examine witnesses residing at any 
place not within India — Power is not 
subject to any reciprocal - agreement 
between the Governments. (Para 4) 

-The- following’ Judgment of the 
was delivered by 

HEGDE J.: This appeal by special 
leave is directed against the order 
issued by Vimadalal J. in S. Suit 
No. 109 of 1962 on the Original Side of 
the High Court of Judicature. at Bom- 
bay directing the issue of a letter of 
request to our ambassador at Kabul to 
examine ‘certain- witnesses who are 
residing in Kabul on commission. 


-2. Admittedly the witnesses sought 
to-be examined at Kabul are relevant 
. witnesses. All of them are living out- 
side the jurisdiction of the Court and 
hence they are not amenable to the 
process of the Court. It was said on 
` behalf of the appellant thet one of the 
- witnesses-sought to be examined is an 


- agent of the 1st defendan;. arid there- 


: fore that defendant could have pro- 
duced him in Court for examination. 
’-As regards the other witnesses, it was 
said that the facts that they were 
expected to depose could have been 
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established by other evidence. We 
have no doubt that these facts must 
have been considered. by the learned 
trial Judge. The order under appeal is 
essentially a discretionary order. We 
do not think that a case is made out 
for interfering with the discretion of 
the learned trial Judge. The fact that 
the witnesses examined on commis- 
sion cannot be effectively cross-exa- 
mined or their examination -will entail 
heavy costs are not sufficient circum- 
stances. to interfere with the discre- 
tion of the learned trial Judge. 


3. It was urged on behalf of the 
appellant that the Commissioner can- 
not compel the witnesses to appear 
before him for examination and there- 
fore the attempt to examine them is a 
futile one. We think this considera- 
tion is irrelevant at this stage. We do 
not know whether the witnesses in 
question are willing to be examined 
by the Commissioner or not. It is for 
the defendant to produce them before 
the Commissioner, if he wants them 
to ‘be examined. | 

4. It was further urged that as 
there is no reciprocal agreement be- 
tween our Government and the Gov- 
ernment of Afghanistan, the witnesses 
cannot be lawfully examined in Kabul. 
Section 77 of the Code of Civil Proce- 
dure read -with Section 75 empowers 
the Court to issue a letter of request 


to any person other than a Court to. 


examine witnesses residing at any 
.place not within India. This power of 
the Court is not subject.to any reci- 
procal agreement between the Gov- 
ernments. We do not know whether 
there is any law in Afghanistan pro- 
hibiting the examination of witnesses 
by Consular authorities. Nor is there 
any material before us on the basis of 
which we can decide whether the 
Commissioner can administer oath or 
not. These questions do not appear to 
have been urged before the trial court. 
The question whether the evidence 
recorded by the Commissioner ` is 
legally admissible or not can certainly 


be canvassed at the trial of the case. 


It is not necessary. to go into that 
question at present. 


5. For the reasons mentioned above 
this appeal fails and the same is dis- 
missed — no order as to costs. 

: Appeal dismissed. 





| A.I R. 
AIR 1871 SUPREME COURT 62 
[V 58 C 10) 
L D. DUA, J. 


Talib Hussain, Petitioner v. State of 
Jammu and Kashmir, Respondent. 


Writ Petn. No. 109 of 1970, D/- 7-7- 
1970. : 


_ (A) Constitation of India, Article 32 
— Habeas carpus proceedings — For 
issue of writ Court has to consider 
legality of detention on date of hear- 
ing — No writ can be issued if deten- 
tion on that date is lawful. 

(Para 6) 


The ‘following Judgment of- - the 
Court was delivered by 


DUA, J.:— Talib Hussain @ Abdul 
Rehman son of Feroz Din forwarded 
through Central Jail, Jammu his ap- 
plication for a writ of habeas corpus. 
According to the averments made 
therein the petitioner was arrested on 
September 4, 1968 but the warrant for 
his detention was dated September 10, 
1968. Upto December 12, 1969 he was 
neither shown the warrant of deten- 
tion nor were the grounds of his 
detention communicated to him. He 
was served with a copy of the war- 
rant of detention on December 12, 
1969. The petitioner had by then 
already filed an application for a writ 
of habeas corpus (W. P. No. 400 of 
1969) but that application was with- 
drawn by him. On December 5, 1968 
the petitioner was transferred from 
interrogation centre to the Central 
Jail, Jammu. On December 10, 1968 
he was told that the grounds of deten- 
tion could not be disclosed to him and 
this was long after the expiry of ten 
days from his arrest. The petitioner 
was tortured at the interrogation 
centre, Jemmu, and his signatures _ 
were forcibly obtained on a piece of 
blank paper. The petitioner claimed 
to be a permanent resident of village 
Azamabad, police station Thana Dar- 
hal, Tahsil ani District Rajouri. His 
arrest was alleged to be mainly due to 
personal grudges of Fazal Hasan and 
Nazir Hasan. l 


2. According to the return the peti- 
tioner was detained on September 11, 
1968 pursuant to the order dated Sep- 
tember 10, 1968. The petitioner was 
informed that it was against public in- 
terest to disclase to him the grounds 
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on which the order of his detention had 
been made. The Government approv- 
ed the order of detention on Septem- 
ber 30, 1968. . The order of detention 
was read out to the petitioner and its 


contents explained to him in Urdu and. 


the petitioner at the time of detention 
affixed his signature orn the order as 
a token of having understood the same. 
The order under Section 8 read with 
Section 13-A of the J & K Preventive 
Detention Act to the effect that it was 
against public interest to disclose to 
the petitioner the grounds of detention 
was made on September 10, 1968 and 
not on December 10, 1968 as suggest- 
ed by the petitioner. The date Decem- 
ber 10, 1968 on the copy attached to 


the reply of the Government was due’ 


to a typing error. 


3. On behalf of the petitioner it 
was argued ‘that the petitioner’s deten- 
tion started prior to the order of deten- 
tion and that his detention must on 
that account be held to be illegal from 
its inception and therefore wholly 
void justifying his release. It was 
further submitted that there was no 
material showing that the orders méde 
against the petitioner were explaired 
to him in his own language. 


4. I had a look at the original re- 
cords produced by the respondent. It 
is clear that the order of detent.on 
dated September 10, 1968 was ex- 
plained to the petitioner on September 
11, 1968. The order of detention is as 
under : 

“Whereas I, C. B. Budgujar, I A. S. 
District Magistrate, Rajðuri, am sazis- 
fied that with a view to preventing 
Shri Talib Hussain @ Abdul Rehman 
s/o Feroz Din r/o Azamabad p/s Darhal 
now Gujran Wala, West Pakistan from 
. acting in a manner prejudicial to the 
_ security of the State it is necessary 
so to do. 


Now, therefore, in exercise of the 
powers conferred by Section 3 (2) raad 
with Section 5 of the Jammu & Kash- 
mir Preventive Detention Act, 164, 
I, C. B. Budgujar, I. A. S. Distvict 
Magistrate, Rajouri hereby direct that 
the said Talib Hussain @ ‘Abdul Reh- 
man s/o Feroz Din be detained in Ad- 
ditional. Police Lock up p/s Saddar, 


Jammu, subject to such conditions as- 


to maintenance, discipline and punish- 
ment for breaches of discipline as 
have been specified in the Jammu and 
Sree Detenus General Order of 
1968.” 


Talib Hussain v. State of J. & K. (Dua J.) [Prs. 


p/s 


2-5] S. C. 63 


The order under Sec. 8 read with Sec- 
tion 13-A of the Jammu and Kashmir 
Preventive Detention Act dated Sep- 
tember 10; 1968 reads thus: 

“Whereas Shri Talib Hussain € Abdul: 
Rehman s/o Feroz Din r/o Azamabad 
Darhal now Gujranwala, West 
Pakistan, has been detained in pursu-~ 
ance of order No. DIR/27/68 dated 
10-9-1968 made by me under Sec. 3 (2) 
read with Section 5 of the Jammu & 
Kashmir Preventive Detention Act, 
1964 with a view to preventing him 
from acting in any manner prejudicial 
to the security of the State and 

. Whereas, I consider it against the 
public interest to disclose the grounds 
of detention to the said Talib Hussain 
@ Abdul Rehman s/o Feroz Din. 

Now, therefore, in pursuance of Sec- 
tion 8 read with Section 13-A of the 
said Act I hereby direct that the said 
Talib Hussain © Abdul Rehman be 
informed that it is against the public 
interest to disclose to him the grounds 
on which his detention order was 
made.” d i 


. At the back of this order there is an 


endorsement dated September 13, 1968 
by Shri B. M. Dhar that the contents 
of the order had been.explained to the 
detenu in the language understood by 
him. It is thus clear that the peti- 
tioner was informed thart it was against 
public interest to disclose to the peti- 
tioner the grounds of his detention. 


5. Now, the petitioner having been 
detained with a view to preventing 
him from acting in a manner prejudi- 
cial to the security of the State and it 
having been considered against publie 
interest to disclose to him the grounds 
of his detention, it is clear that by 
virtue of the provisions of Sec. 13-A 
(2) (b) (ii) of the Jammu and Kashmir 
Preventive Detention Act, Section 8 
(1) of that Act, and by virtue of Sec- 
tion 13-A (2) (c), See: 10 of that Act, 
were both inapplicable to this case. 
These provisions merely’ serve to 
demonstrate that the question of secu- 
rity of the State is of paramount im- 
portance and is placed above the right. 
to personal liberty of an individual 
whose activities are a danger to such 
security. Activities prejudicial to the 
security of the State always pose a 
threat to the public peace and ‘safety 
and in the event of a crisis arising out 
of such activities, the rights of indivi- 
duals have to be postponed to the 
larger considerations of State. 
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6. In regard to the submission that 
the petitioner was arrested end 
deprived of his personal liberty long 
before the order of his arrest and 
this invalidated his detention, it is 
sufficient to point out that in habeas 
corpus proceedirigs the Court has to 
consider the legality of the detention 
on the date of hearing. If on the 
date of hearing it cannot be said that 
the aggrieved’ party has been wrong- 
fully deprived of his. personal liberty 
and his detention is contrary to lew, 
a writ of habeas corpus cannot issue. 

7. I am expressing no opinion: in 
this case on the question of the effect 
of the withdrawal of the earlier peti- 
tion by the petitioner. 

8. The petitioners detention can- 
not, therefore, be considered to be 


contrary to procedure established dy. 


law and cannot .be held to be illegal 
so as to justify his release. This peti- 
tion fails and is dismissed. 

Petition dismissed. 





AIR 1971 SUPREME COURT 64 
(V 58 C 11) 
(From: Bombay) 
K. S. HEGDE AND I. D. DUA, JI. 


Challappa Ramaswami, Appellant v. 


State of Maharashtra, Respondent. 

Criminal. Appeal No. 193 of 19€7, 
D/- 13-8-1970. i 

Criminal P. C. (1898), ‘Sec. 421° _ 
“May dismiss the appeal summarily” 
Appeal against: conviction involving 
substantial point which is prima facie 
arguable — Dismissal by High Court 
of appeal summarily without giving 
indication of its view on the points 
raised is improper. AIR 1970 SC 1033 
` and AIR 1970 SC 977, Followed. Deci- 
sion of Bombay High Court, Reversed. 

(Para 2) 

Cases: Rokerred:: Chronological Paras 
(1970) AIR 1970 SC 977 (V 57) = 

(1970) 1 SCC 547 = 1970 Cri 

LJ 891, Siddanna Apparao f 

Patil v. State of Maharashtra 2 
(1970) AIR 1970 SC 1033 (V 57) = 

1970 Cri LJ 995, Govinda 

Kadtuji Kadam v. State of 

Maharashtra 2 

The following Judgment of tke 
Court was delivered by 

DUA, J—The short and the. only 
point raised in this appeal by special 
leave pertains to the justification of 
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the High Court ‘in summarily dismis-- 
sing in limine the appeal preferred by 
the appellant in that Court against his 
conviction and ‘sentence of life im- 


‘prisonment by the Court of Session, 


Greater Bombay under Section 302, 
I. P. C: 

2. We do not T E it necessary 
to enter into an exhaustive discussion 
of the prosecution story and the evi- 
dence led in its support. Suffice it to 
say that the trial Court relied in sup-. 
port of its order on two eye witnesses 
—.one of whom is stated to be the 
uncle of the deceased. That Court also 
noticed that in the dying declaration 
by the deceased made to his uncle the 


name of the accused as his assailant 


was not mentioned. In a case like 
this, therefore, in our opinion, it was 
incumbent on-the High Court to issue 
notice to the State and Hear the ap- 
peal with the record before it and 
after evaluating the evidence, to re- 
cord a speaking order .so' that this 
Court could also have before it the 
reasoning of the High Court for up- 
holding the appellant’s conviction. 
The dismissal of the appeal by the 
High Court with one word: “dis- 
missed” has left us guessing about the 
line of reasoning which the High 
Court would have adopted after ap- 
propriate serutiny of the material on 
the record. This Court has very 
recently in Govinda Kadtuji Kadam v. 
State of Maharashtra, AIR 1970 SC 
1033 at p. 1084, on a review of the 
case law reiterated the legal position 
in these words: 


“We may ‘at the outset point out’ 
that though on appeal under Sec. 410, 
Criminal P. C. by a person convicted 
at a trial held by a Sessions Judge or ` 
an Additional Sessions Judge the ap- 
pellant is entitled under Section 418 
of the Code to challenge the conclu- 


‘sions both of facts and of law and to 


ask for a reappraisal of. the evidence, 
the appellate Court has nevertheless 
full power under Sec. 421, Criminal 
P. C. to dismiss the appeal in limine 
even without sending for the records, 
if on perusal of the impugned order. 
and the petition of appeal it is satisfied 
with the correctness of the order ap- 
pealed against. This power, it may be 
emphasised, hes to be exercised after 
perusing. the petition of appeal and 
the copy of the order appealed against 
and after affording to the appellant or 
his pleader a reasonable opportunity 


X 
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‘of being heard in support of the ap- 
peal. The summary - decision is ac- 
cordingly a -judicial decision wh ch 
vitally affects the convicted appellant 
and in a fit case it is also open to 
challenge on appeal in this Court. An 
order summarily dismissing: an app2al 
by the word “rejected”, as is the case 


before us, though not violative of Eny . 


statutory provision removes nearly 
every 
errors ir the order. Such an order 
does not speak and is -inscrutable 
giving no indication of the reasonng 
underlying it. It may at times em- 
barrass this Court when the order ap- 
pealed against prima facie gives rise 
to arguable points which this Court is 
required to consider without hav.ng 


the benefit of the views of the Hgh 


Court on those points. In our opinion, 
therefore. when an appeal in he 
High Court raises a serious and sab- 
stantial point which is prima facie 
. jarguable it is improper for that Court 
to dismiss it summarily without 
giving some indication of its view on 
the points raised. The interest of 
justice and fairplay require the H-gh 
Court in such eases to give an indiza- 
tion of its views on the points argued 
so that this Court, in the event of an 
appeal from that order being present- 
` ed here, has the benefit of the Hgh 
Court’s opinion on those points.” 


A month later this’ Court again in 
‘Siddanna Apparao Patil v. State of 
Maharashtra, (1970) 1 SCC 547 = 
(AIR 1970 SC 977) reaffirmed- trat 
view. It was undoubtedly open to this 
Court to go into the evidence led in 
this case and consider the appellaat’s 
_conviction on the merits, notwithstand- 
ing that the present appeal is by sze- 
cial leave. But, in our opinion, it 
‘would be more appropriate and wold 
serve the ends of justice better, if she 
High Court hears and decides the ap- 
peal in the light of the aforesaid deci- 
sions. This appeal accordingly sac- 
ceeds and allowing the same we set 
aside the order of summary dismissal 
and remit the case back to the -Hgh 
Court for hearing and deciding :he 
appeal in accordance with law. It 
may be pointed out that this order is 
not to be considered as containing any 
expression of opinion on the mecits 
of the case. ` 


Appeal allowed. 
1971 S..C/5 I G—5 ` 


opportunity for detection of 


S. C. Laboratory v. S. T, Commr., U. P. (Hegde J.) [Pr. 1] S.C. 65 


AIR 1971 SUPREME COURT 65 
(V 58 C 12) © 
(From: Allahabad) 

J. C. SHAH AND K. S. HEGDE, JJ. 


M/s. Sarin Chemical Laboratory, 
Appellant v. Commissioner of Sales 
Tax, U. P.,. Respondent. 


Civil Åppeals Nos. 262-265 and 266- 
267 of 1970, D/- 7-8-1970. 


_ Sales Tax — U. P. Sales Tax Act 
(15 of 1948), S. 3 (A) — Notification 
No. 905/X, D/- 31-3-1956, entry 6 — 
Tooth powder is a toilet — Its turnover 
is liable’ to be taxed at single point 
under S. 3 (A) read with Entry 6. 


The tooth powder is a toilet. Neither 
the expression “cosmetic” nor “toilet 
requisite” has been defined in the Act. 
The names of articles, the sales and 
purchases of which are liable to be 
taxed given in a statute, unless defined 
in’ the statute, must be construed not 
in a technical sense but as understood 
in common parlance. In common 
parlance tooth powder is considered as 
a toilet. That meaning accords with 
the dictionary meaning as well. Conse- 
quently its turnover is liable to be 
taxed at single point under S. 3 (A) 


- read with entry 6 of the notification 


No. 905/X, D/- 31-3-1956. Decision of 
Allahabad High Court, Affirmed: (1963) 
14 STC 943 (Mad) & (1968) 22 STC 169 


: one Approved; AIR 1961 SC 1325, 


(Paras, 3, 4, 5) 
eee Referred: Chronological Paras 


(1968) 22 STC 169 (Bom), Commr. 
of Sales Tax v. Vicco Labora- 
tories 

(1963) 14 STC 943 = (1963) 2 
Mad LJ 523, Somasundara 
Mudaliar v. State of Macras 5 

(1961) AIR 1961 SC 1325 (V 48) = 
(1961) 12 STC 286, Ramavatar 
Budhaiprasad v. Asst. Sales 
Tax Officer, Akola 


The © following Judgment of the 
Court was delivered by 


HEGDE, J.— These are connected 
appeals by special leave. The only 
question raised in these appeals is 
whether ‘Sarin Tooth Powder’ manu- 
factured by M/s. . Sarin Chemicals 
Laboratory is “cosmetic” or a “toilet 
requisite” as held by the High Court 
of Allahabad or it is an unspecified 
commodity liable to sales tax at all 
points of sale as held by the Addi- 
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tional Judge 
Agra. 

_ 2 The contention. of M/s. Sarin 
Chemical Laboratory who is the ap- 
pellant in all the appeals is that the 
turn-over relating to the sales. of 


(Revisions) Sales Tex, 


tooth powder is liable to be taxed at. 


the rate of 3 pies per rupee under 
Sec. 3 of the U..P. Sales Tax Act (to 
be hereinafter referred to as the Act) 
whereas Commissioner of Sales Tax, 
U. P. contends that the said turn’ over 
is liable to be taxed at single point 
under Section 3 (A) of that Act. read 
with entry 6 of the notification 
No. 905/X dated March 31, 1956. The 
High Court has accepted the conten- 
tion of the. Commissioner.. In these 
appeals the assessee challenges tne 
conclusion reached by the High Court 
_ and supports the view taken by the 
Additional Judge (Revisions) Sales 
Tax, Agra, who held that the tooth 
powder is an unspecified commodity 
liable to tax under Sec: 3 of the Act: 


3. Neither the expression ‘cosmetic’ 
nor ‘toilet requisite’ has been defined 
lin the Act. The dictionary meaning of 
the expression ‘cosmetic’ (see Weks- 
ter’s International Dictionary) is “A 
preparation to beautify: or alter ‘ap- 
pearance of the body or for cleansirg, 
colouring, 
skin, hair, nails, eyes or teeth”.. The 
same dictionary gives the meaning: of 
the expression “toilet” thus: ‘an act: or 
process of dressing, especially formerly 
of dressing hair ard now usually 
cleansing and grooming of one’s per- 
son’. The word “toiletry” is explained 
in the said dictionary as meaning “an 
article or preparation used in making 
one’s toilet such as soap, lotion, 
cosmetic, tooth paste, shaving cream, 
cologne ete.” i . 


_ 4 According to the- dictionary 
meaning tooth powder is regarded 
both as an item of cosmetic and toilet 
but as observed by this Court in 
Ramavatar Budhaiprasad v. Asst. 
Sales Tax Officer, Akola, 12 STC 286 = 
(AIR 1961 SC 1325), the names of arti- 
cles, the sales and purchases of which 
are liable to be taxed piven in a 


must be construed not in a technical 
sense but as ‘understood .in common 
parlance. Therein this Court was 
called .upon to consider whether ‘betel 
leaves’ could be considered as ‘veg=- 
table’ under Item No. 6 of Schedule II 
of the C. P. & Berar Sales Tax Act, 1947: 





conditioning or protecting: 


statute unless defined in the statute > 


A.I. R. 


In that case this Court observed that 
the word . ‘vegetable’ had not been 
defined in the Act and being a word 
of every day use, it must be construed 
in a popular sense meaning “that sense 
which people conversant with the 
subject-matter with which statute is 
dealing would attribute to it.” Apply- 
ing that test this Court ruled: that 
betel leaves ‘cannot be considered as 
‘vegetable’. In common parlance a 
tooth powder is considered as a toilet. 
That meaning accords with the- dic- 
tionary meaning as well. f 

5. The ‘question whether tooth 
powder can be considered as a toilet 
came up .before the Madras High Court! 
in V. P. Somasundara Mudaliar y. 
State of Madras, (1963) 14 STC 943 
(Mad), and before the Bombay High 
Court in Commr. of Sales Tax v. Vicco 
Laboratories, (1968) 22 STC 169 (Bom). 


Both the Courts took the view that the. 


tooth powder is a- toilet. The same 





view has been taken by the Allahabad 
High Court. We are in agreement with 
that view. : 

6. In the result these appeals fail 
and they are disrnissed with costs — 
hearing fes one set. 

Appeals dismissed. 





AIR 1971 SUPREME COURT 66 
(V 58 C 13) 
(From Patna) 
K. S. HEGDE AND I D. DUA, JJ. 

Khedu Mohton and others, Appel- 
lants v. State of Bihar, Respondent. 

Criminal Appeal No. 162 of 1967, 
D/- 17-8-1970. ; 

(A) Criminal P. C. (1898), Ss. 417, 
423 — Appeal against acquittal — 
High Court not to interfere with con- 
clusions of Icwer Court merely be- 
cause it is inclined to take different 
view of evidence — Decision of Patna 
High Court, Reversed. . : 

Though the powers of the High 
Court in considering the evidence on 
record in appeals under Sec. 417 arè as 
extensive as its powers in appeals 
against convictions the Court should 
bear in mind the presumption of in- 
nocence of accused. Where the lower 
court has found the accused not guilty, 
unless the conclusions reached by it 
are palpably wrong or based on 


erroneous view of the law or that its 
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decision is likely to result in greve ' 


injustice, the High Court should be 
reluctant to interfere with its concu- 
sion. If two reasonable ` conclusions 
can be reached on the basis of the evi- 
dence on record then the view in sup- 
port of the acquittal cf the accused 
should be preferred. The fact that 
the High Court is inclined to take a 
different view of the evidence on <e- 
cord is not sufficient to interfere with 
the order of acquittal. Decision of 
Patna High Court, Reversed. 
(Para 3) 
(B) Criminal P. C. (1898), Section 4 
{(1) (bh) — Delay in filing complaint — 
It is the duty of prosecution to explain 
delay satisfactorily — Failure to do so 
is circumstance of considerable im- 
portance. (Para 5) 


(C) Criminal P. C. (1888), S. 431 — 
Appeal against acquittal — Death of 
appellant — Appeal does not abzte. 
Patna High Court Decision, Reversed. 
AIR 1958 Mad 624, Overruled. 


An appeal under Sec. 417 can only 
abate on the death of the accused end 
not otherwise. Once an appeal against 
an acquittal is entertained by the H-gh 
Court, it becomes the duty of the H-gh 
Court to decide the same irrespective 
of the fact that the appellant either 
does not choose to prosecute it or is 
unable to prosecute it for one reasor or 
the other. ATR 1925 All 620, Disting.; 
ATR 1958 Mad 624, Overruled. Pama 
High Court Decision, Reversed. 

(Para 8) 


Cases Referred: Chronological Paras 


(1958) ATR 1958 Mad 624 (V 45) = 
1958 Cri LJ 1488, Thothan v. 
Murugan 7 

(1925) AIR 1925 All 620 (V 12) = 
26 Cri LJ 1008, Hafiz Nahal 
Ahmad v. Ramii Das 


The following Judgment of 
Court was delivered by 


HEGDE, J.:—- This appeal by special 
leave is directed against the decision 
of single Judge of the High Court of 
Judicature at Patna setting aside che 
acquittal of the appellants and conv-ct- 
ing them under Ss. 379/149, I P.C. as 
well as under Section 143, I. P. C. 


2. The appellants were prosecuted 
before the Munsiff Magistrate, 1st 
Class, Arrah for dishonestly cutting 
and removing the paddy crop in p-ots 
Nos. 340 and 346 pertaining to khata 
No. 82 in village Ibrahim Nagar Dis- 


che 


Khedu Mohton v. State of Bihar (Hegde J.) 


‘trict Judge, Shahbad 


[Prs. 1-3] S. C. 67 


trict Shahbad. The complainant’s case 
is that those lands belonged to him 
and the appellants unlawfully | tres- 
passed into that property on Novem- 
ber 19, 1961 and harvested the rice 
crop. The appellants pleaded not 
guilty to the charge. The learned 
trial Magistrate held the appellants 
guilty and convicted them as mention- 
ed earlier. In appeal the learned Dis- 
acquitted the 
appellants. He felt, unable to rely on 
the prosecution case for three different 
reasons. Firstly he came to the con- 
clusion that the witnesses who spoke 
about the occurrence are all interest- 
ed witnesses and it is unsafe to rlace 
reliance on their testimony. He 
secondly came to the conclusion that 
there was considerable delay in filing 
the complaint and the delay in ques- 
tion has not been explained by the 
prosecution and that circumstance 
throws doubt on the prosecution case. 
Lastly he held that the non-examina- 
tion of the police inspector who is said 
to have come to the place of occur- 
rence at the time of the occurrence and 
seen some of the appellants harvesting 
the crop casts further doubt. on the 
prosecution case. The High Court dif- 
fering from the ist appellate Court 
held that there was no delay in filing 
the complaint nor was the non-2xa- 
mination of the police inspectcr a 
circumstance that went against the 
prosecution. It did not deal with the 
finding of the Ist appellate Court that 
it is unsafe to place reliance on the 
evidence of P. Ws. 1 to 4 as they were 
interested witnesses. 


3. It is true that the powers of the 
High Court in considering the evi- 
dence on record in appeals under Sec- 
tion 417, Criminal P. C. are as exten- 
Sive as its powers in appeals against 
convictions but that Court at the same 
time should bear in mind the pré- 
sumption of innocence of accused per- 
sons which presumption is not weaken- 
ed by their acquittal. It must also 
bear in mind the fact that the ap- 
pellate Judge has found them not 
guilty. Unless the conclusions reach- 
ed by him are palpably wrong or 
based on erroneous view of the law or 
that his decision is likely to result in 
grave injustice, the Higa Court should 
be reluctant to interfere with his con- 
clusion. If two reasonable conclusions 
can be-reached on the basis of the evi- 
dence on record then the view in sup- 





oF + 


68 S. C. [Prs. 3-7] Khedu Mohton v. State of Bihar (Hegde J.) 


port of the acquittal of the accused 
should be preferred. . The fact that the 
-High Court is- inclined to take a dif- 
ferent view of the evidencé-on record 
is not sufficient, to interfere with the 
order of acquittal. 


_ 4. The learned appellate 
has come to the conclusion --that 
P. Ws. I to 4 are interested: witnesses 
_ and it is unsafe to place reliance ‘on 

their testimony. 
evidence that P. Ws. 1 tod are 
interested witnesses. They are the 
enemies of the appellants. This aspect 
of the case was not considered ky the 
High- ‘Court at all. ‘ 


5. The ‘oceurrence.-is said to have 
taken place on November 19, 1961 but 
© ithe complaint ‘in respect of the same 
< Jwas-filed on November 27, 1961.. The 
explanation given by the complainant 
for this inordinate delay was that he 


laid information about the occurrence. 


before the police on the date of the 
occurrence itself; he was expecting 
the police to take up the investigation; 
as the police did not take up the 
investigation, he filed the complaint on 
27-11-1961. This explanation has been 
rejected. by the 1st appellate Court. 
The complaint said to have been filed 
by the complainant has not. been sum- 
moned nor proved. .No satisfactory 
proof of any such complaint has been 
adduced before the Court. If a com- 
plaint under Section 154 had been 
filed, the same would have been regis- 
tered and a-final report under S. 173 
submitted. None of those documents 
have been summoned much less prov- 
ed. Curiously ` enough, the learned 


Judge of the High Court says that if- 


the learned Sessions Judge had looked 
‘into the diary of the Magistrate, he 
would have found reference to ‘the 
complaint filed by the complainant. In 
this Court we requested the Counsel 
for the State to look into the original 
records and inform us’ whether there 


is any reference to a complaint filed’ 
-After examining: 
the records, he told us that there- is- 


by the complainant. 


.no such reference. We do not know 
how the learned - Judge - formed * the 
impression that there was- some re- 
ference in 


fact in this Court Counsel ‘for - the 
State told'us that what had happened 
was that before the occurrencé, the 


complainant appears to have filed an. 
“application before.the police mention- 


J udge : 


It is established. in’ 


; alleged’ complaint 


‘some record about. the. 
information laid before the ‘police. In’ 


ALR 


ing that there was an. apprehension of 
breach of peace. The delay of about 
8 days in filing the complaint in a case 
of this nature throws a great deal of 
doubt on the prosecution’ story. It was 
the duty of the prosecution to explain 
the delay. satisfactorily. -Failure of 
the prosecuticn to do so undoubtedly 
is a circumstance of considerable im- 
portance, : : 


. 6. According to tħe complainant, 
as the appellants were reaping the . 
crop the Police Inspector happened to . 
come there and that he had seen some 
of the appellants harvesting the crop. 
If that be so the .Inspector of Police 
would have been an extremely impor- 
tant witness. His evidence would have 
been useful in determining the guilt 
of the accused. He is a disinterested 
person. No explanation was given for 
not examining him. Strangely enough 
the learned Judge of the High Court 
opined that there was no purpose in 
examining the Inspector when he had 
failed to investigate the: complaint 
made before him. As seen earlier, the. 
appears to be an 
imaginary one. Therefore the in- 
ference that the Inspector.of Police 
was guilty of dereliction of duty was 


. unwarranted, 


7. In view of our Dove conclusion, 
it is unnecessary for us to consider the 
question of law canvassed by Mr. E. C. 
Aggarwal, learned Counsel for’ the 
appellant.- But as the same ‘has been 
argued’ we shall go into it.. The ap- 
peal before the High Court’ was 
brought after-obtaining special ‘leave 
under sub-sec. (3) of Sec. 417, Crimi- 
nal P. C. It appears that during the 
pendency of the appeal, the appellant 
died. It was contended “before the. 
High Court _ and that contention was . 
repeated before us that the appeal 


abated in view of the death of the ap-- ~ 
‘pellant. , 


This contention was rejected 
by the High Court: In support of that 
contention, Counsel. for the appellant 


_relied'on two decisions,.one of Allaha- 


bad High Court in Hafiz.Nehal Ahmad - 
v. Ramji Das, AIR 1925 All 620 and . 
the other of Madras High Court in ' 


Thothan' v. Murugan, AIR 1958 Mad = 


624. The first decision has no appli- 


-cation to the facts of the present case. 
“That was an appeal under S. 476-B 


of the. Criminal P. C. It is true that 
the Madras decision was rendered in 


an ‘appeal under Sec. 417 (3) of. the - < 


. learned single Judge of .the 
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"Criminal P. C. In our opinion, fhe 
Madzas 
High Court erred in thinking that the 
decision of the Allahabad High. Court 
lent any support to his conclusion 
that an appeal filed under Section 417 


(3), Criminal P. C. abates on the death. 


of the appellant. The question of abaie- 
ment of criminal appeals is dealt with 
by Section 431 of Criminal Procedure 
Code. That section reads: 


“Every appeal under Section 411-A, - 


sub-section (1) of Section 417 shall 
finally abate on the death of the ac- 
cused and every other appeal under 


this Chapter (except an appeal from 


a sentence of fine) shall abate on the 
death of the appellant.” 

8. From this section it is clear that 
an appeal under Section 417 can only 
abate on the death of the accused end 
not otherwise. Once an appeal against 


jan acquittal is entertained by the High 


Court, it becomes the duty of the High 
Court to decide the -sarne irrespect_ve 
of the fact the appellant either does 
not choose to prosecute it or is unable 
to prosecute it for one reason or the 
other. The argument that while in- 
troducing sub-section (3) to Sect:on 
417, Criminal P.- C., the Parliament 
overlooked the provisions contained in 
Section 431, does not deserve corsi- 
deration. The language of Section 431 
is plain and unambiguous. Therefore 
no question of interpretation of that 
provision arises. 

9. In view of our finding on 
merits of the case, we allow this ap- 
peal, set aside the judgment of che 
learned single Judge of the H:gh 
Court and _ restore that of che 
Sessions Judge. The appellants are on 
bail. Their bail bonds do stand can- 
celled. ~ 48 


zhe 


_ AIR 1971 SUPREME COURT 69 
- (V 58 C14) 


(From: Patna) 
K.-S. HEGDE AND I. D. DUA, JI.. 


‘Awadhi Yadav’ and another, Appel- . 


Tants- v. The State of Bihar, Respon- 


_ dent. 


Criminal Appeal No. -128 of: “1267, 
D/- 17-8-1970. 


Evidence — Appreciation of — Cir- - I. P. C- Under the former section, he 


cumstantial | evidence — Accused when 
ee 


‘Awadhi v. State of Bihar (Hegde J.) 


Appeal allowed. . 


©- All of them. were 


(Prs. 7-9){Pr. 1] S.C. 69 


can be. convicted solely on circum- 
stantial evidence. 

Before a person can be’ ‘convicted on 
the strength of circumstantial evi- 
dence, the circumstances in question 
must be satisfactorily. established: and 
the proved. circurpstances . must bring 
home the offence tb the eccused beyond 
reasonable doubt. If those circumst- 
ances or some of them can be explain- 
ed by any other reasonable hypothesis 
then the accused must have the benefit 
of that hypothesis. But in assessing 
the evidence imaginary possibilities 
have no place. What is to be consi- 
dered are ordinary human probabili- 
ties. (Para 3) 

Where it was established that there 
was bitter enmity between. accused 
and deceased, that the accused were 
seen carrying the dead bddy and at 
that time they were also carrying 
parsa and bhalla, and it was also 
proved that the deceased died of in- 


- juries which could have been caused 


by the weapons they were carrying, 
and the accused. gave no explanation 
as to how they happened to carry the 
dead body, all these circumstances 
establish that the deceased must have 
been murdered by the accused shortly 
before they were seen carrying dead 
body. Therefore, their conviction under 
Section 302/34 was proper. That the 


-facts that the witnesses savy the accus- 


ed having parsa and bhalla; was not 
mentioned in F, I. R. and that they did 
not state in their depositions that 
those weapons were bloodstained were 
of no consequence when the informa- 
tion was not given by them and when 
they ‘saw. the accused carrying dead- 
body at abdut 8 P. M. Judgment of 
Patna High Court, Affirmed.” 

(Paras 5, 6, 8, 9, 10) 


The following Judgment of the 
Court was delivered by v 


HEGDE, J. :— The appellants ies 
dhi Yadav and Bhulla Yadav are two 


.of the eleven persons tried before the 


Additional Sessions Judge, Darbhanga. 
charged ~-with 
offences under Section 302/34, I. P. C. 
In addition, the appellants as well as 
A-2 to 4 and A-6 to 8 were also charg- 
ed with offences under Section 201/511, 


‘I, P? C.. The learned trial Judge con- 


victed Accused 1 to 8 both under Sec- 
tion 302/34 as well as Section 201/511, 


sentenced them to suffer imprisonment 
for life. He. did. not impose separate 
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sentence under Section 201/511, L P. C. 
In appeal the High Court of Patna 
affirmed the convictions of the appel- 
lants both under Section 302/34 as well 
as Section 201/511, I. P. C. The other 
accused were acquitted of the charge 
under Section 302/34, I. P. C. For the 
offence under Section 201/511, I. P. C. 
they were sentenced to undergo rigor- 
ous imprisonment for 34 years.. Only 
the appellants have appealed against 
the decision of ‘the appellate Court. 
This Court while granting special 
leave to appeal to this Court directed 
that the appeal should be confined to 
the question of conviction under Sec- 
tion 302 read with Section 34, I. P. ©. 
Therefore, the appellants are preclud- 
ed from canvassing the correctness of 
their conviction under Section 201/511, 
L P. C. Hence no arguments were 
advanced before us on that question. 


2. The prosecution case is that the 
appellants and some others, as a result 
of bitter enmity between some of the 
appellants and the deceased, Kishun- 
lal Yadav joined together and murder- 
ed him on March 26, 1963 in. the 
village of Basudeopur Tola Arnama 
and thereafter carried away the dead 
body of Kishunlal Yadav with the in- 
tention of screening the offenders 
from legal punishment. 


3. The case against the apcenaits 
in respect of the charge under Sec- 
tion 302/34, rests on circumstantial 
“evidence. No one has witnessed the 
murder. That part of the case rests 
entirely on circumstantial evidence. 
The High Court has held that the cir- 
cumstances. established are not suffi- 
cient to convict the accused persons 
other than the appellants for offence 
under Section 302/34, I. P. C. The 
question is whether the High Court 
was justified in holding that the evi- 
dence is sufficient to convict the appel- 
lants under that charge. Before a 
person can be convicted on the 
strength of circumstantial evidence, the 
circumstances in question must be 
satisfactorily established and the prov- 
ed circumstances must bring howe the 
offence to the accused beyond: reason- 
able doubt. If those cricumstances or 
some of them can be explained by any 
other reasonable hypothesis then the 
accused must have the benefit of that 
hypothesis. But in assessing the evi- 
dence imaginary possibilities have no 
place. What is to be considered are 
ordinary human probabilities. 


ALR. 


4. We shal now examine the evi- 
dence against the appellants to see 
what all are the circumstances put 
forward against them; whether those 
circumstances are established and fur- 
ther whether the proved circumstances 
bring home the guilt to the appellants 
beyond ali ‘reasonable -doubt. 

5. There is no dispute that there 
was bitter enmity between the appel- 
lants and the deceased. This part of 
the case is admitted. Hence we shall 
say no more about it. 


6. It is also established beyond dis- 
pute that the deceased died as a re- 
sult of injuries inflicted on him by 
sharp cutting weapons like bhallas 
and parsas. This circumstance is| 
satisfactorily proved by the medical: 
evidence adduced in the case. 


7. The appellants and some others 
were seen carrying the dead body of 
the deceased at about 8 p. m. P. W. 6 
saw them and raised a hue and cry. 
Then they dropped the dead body and 
ran away from that place. This part 
of the prosecution evidence is the main 
basis for the conviction of the appel- 
lants and cthers under Section 201/511, 
I. P. C. That evidence was not chal- 


,lenged nor could it have been chal- 


lenged in view of the order made by 
this Court at the time of granting 
special leave. 


8. The appellants have given no ex- 
planation as to how they happened to 
carry the dead body of the deceased. 


9. Three of the witnesses namely 
P. Ws. 4, 5 and 6 who saw the appel- 
lants and others carrying the dead 
body of the ceceased have spoken to 
the fact that at the time they were 
carrying the dead body of the deceas- 


‘ed, the Ist appellant had a parsa and 


the second had a bhalla in his hand. 
They had given consistent evidence on 
this point.. Their evidence in this re- 
gard was not even challenged in-eross- 
examination. As seen earlier all the 
injuries found on the person of the 
deceased, according to the medical 
evidence, could have been caused by 
parsas and bhallas. It was urged on 
behalf of the appellants that we should]: 
not. accept the evidence of P. Ws. 4 to 
6 when they spoke about the appel- 
lants having parsas and bhallas on two 
grounds namely (1) that the said fact 
was not mentioned in the First Infor- 
mation Report and (2) that the wit- 
nesses in question had not stated in 
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[their depositions that those weapons 
were stained with blood. So far as 
the omission in the First Informat.on 
Report is concerned, it must be re- 
membered that the information was 
not given by any one of those who 
had witnessed the occurrence. It was 
given by a relative of the deceased on 
the basis of the information given by 
P. W. 6 Hence that omission has no 
significance. There is nothing surpris- 
ing if those witnesses were not able to 
see any blocd stains on the weapons 
in question. As mentioned earHer 
those witnesses saw the appellants end 
others carrying the dead body at- -about 
8 p. m. On the other hand the aprel- 
lants have offered no explanation how 
they happened to carry the weapons 
mentioned above. In this context it 
may be mentioned that the prosezu- 
tion evidence establishes that ihe 
deceased must have been murdered 
shortly before the witnesses saw ihe 
appellants and others carrying the dead 
body. 


10. We are satisfied that the eir- 
cumstances mentioned above have been 
satisfactorily proved and those cir- 
cumstances establish beyond reason- 
able doubt that the appellants were 
responsible for the murder of the 
deceased. 


‘11. In the result this appeal fails 
and the same is dismissed. 
Appeal dismissed. 





AIR 1971 SUPREME COURT 71 
(V 58 C 15) 


(From: Andhra Pradesh)* 
J. M. SHELAT, C. A. VAIDIALINGAM 
AND I. D. DUA, JJ. 

Sree Raja Kandregula Srinivasa 
Jagannadharao Panthulu Bahadur 
Guru (dead) by his legal representa- 
tives, {In both the Appeals), Appel- 
lants v. The State of Andhra Prad=2sh 
and others, {In both the Appeals), Fes- 
pondents. 

Civil Appeals Nos. 1619 and 162G of 
1968, D/- 9-10-1969. 

(A) Civil P. C. (1908), Section 9 — 
Exclusion of Civil Court jurisdic&on 
in respect of detisions of Tribunals — 
Principles stated exhaustively. AIR 


*(Appeal Suits Nos. 21 of 1959 and 362 
of 1958, D/- 17-4-1964 — Andh. Pra.) 


EN/FN/F169/69/RGD/P 








Srinivasa v. State of A.P. 


[Prs. 9-11] S. c. 71 


1940 PC 105 and AIR 1969 SC 78, Rel. 
on. (Para 7 


(B) Andhra Pradesh (Andhra Area) - 
Estates Land (Reduction of Rent) Act 
(30 of 1947), Section 8 (i) — Exclusion 
of Civil Court jurisdiction — Notifica- 
tion under Section 3 (2) based on deci- 
sion of Special Officer under Section 2, 
which itself was based on no material 
— Notification can be challenged in 
Civil Court. Appeal Suits Nos. 21 of 
1959 and 362 of 1958, D/- 17-4-1964 
(Andh Pra), Reversed. 


The Special Officer has an obliga- 
tion under Section 2 of the Reduction 
of Rent Act to determine in respect of 
a village (village of Kalipatnam) the 
average rate of cash rent per acre for 
each class of ryoti land in existence 
at the time of the commencement of 
the Act, such as, wet, dry and garden. 
This has to be determined on the basis 
of relevant material. When the deter- 
mination is solely based on the settle- 
ment register containing no entry in 
regard to the village (Kalipatnam) this 
is irrelevant material and cannot con- 
stitute a rational basis for founding 
thereon the determination of the Spe- 
cial Officer. His determination must, 
therefore, be held to ba based on no 
evidence, with the result that it must 
be held to be in violation of the funda- 
mental principles of judicial proce- 
dure. A fortiori the order of the Gov- 
ernment made under Section 3 (2) 
exclusively on the basis of the re- 
commendation of the Special Officer 
must in consequence be held to be not 
in conformity with the provisions of 
the Reduction of Rent Act, and, there- 
fore, outside the purview of S. 3 (2) of 
that Act. S. 8 (i) would accordingly be 
inapplicable and the jurisdiction of Civil 
Courts cannot be excluded to entertain 
and decide suit questioning the lega- 
lity of the notification (dated 2-11-1948) 
reducing the rates of reni in respect 
of the delta dry ryoti lands in the 
village (village of Kalipatnam) under 
Section 3 (2). (Notification struck 
down as contrary to law and ultra 
vires the Reduction of Rent Act. Ap- 
peal Suits Nos. 21 of 1959 and 362 of 
1958, D/- 17-4-1964 (Andh Pra), 
Reversed. ‘(Para 13) 


(C) Civil P. C. (1908), Section 9 — 
Exclusion of Civil Courts’ jurisdiction 
— Notification under Section 3 (2) of 
Andhra Pradesh (Andhra Area) Estates 
Land (Reduction of Rent) Act based 
on decision of Special Officer under 
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Section 2 of the Act which itself is 
_ based on no material — Notification 
.can be challenged in Civil Court. 
Appeal Suits Nos. 21 of 1959 and 362 
of 1958, D/- 17-4-1964 (Andh Pra), Re- 
versed. (Para 13) 


Cases Referred: Chronological - Paras 
(1969) AIR 1969 SC 78 (V 56) = 

(1968) 3 SCR 662, Dhulabhai 

v. State of Madhya Pradesh z 
(1968) Civil Appeal Nos. 1011- 

1016 of 1965,. D/- 31-7-1968 

(SC), 0O. K. Muthuswamy 


Mudaliar v. State of Madras 8- 


(1940) AIR 1940 PC 105 (V 27) = 
67 Ind App 222, Secy. of State 
v. Mask and Co. : 


Mr. D. Narasaraju, Senior Advocate 
(M/s. . B. Parthasarathy and Subba 
Rao, Advocates, and M/s. J. B. Dada- 
chanji and Co., Advocates, with him), 
for Appellants, (In both the Appeals); 
Mr. A. V. Rangam, Advocate (for Nos. 
1 to 3) (In both the Appeals) and M/s. 
K. R. Chaudhuri and K. Rajendra 


Chaudhuri, Advocates (for No. 6) (In. 


both the Appeals), for Respondents. 


The following Judgment of the 
Court was delivered by 

DUA, J.— These two appeals (Civil 
Appeals Nos. 1619 and 1620 of 1968) 
on certificate by the High Court arise 


out of the same suit and are directed ` 


against a common judgment .and 
decree of the High Court disposing of 
two cross-appeals presented in that 
Court and will, therefore, be disposed 
of by one judgment. The principal 
question canvassed lies’ within a nar- 
row compass. It relates to the juris- 
diction of the Civil Courts to entertain 
and decide the present suit question- 


ing the legality of the notification . 
Ex. A-13 dated November 2, 1948. 


reducing the rates of rent in respect 
. of the delta dry ryoti lands in: village 
‘Kalipatnam under the Madras Estates 
` Land (Reduction of Rent) Act XXX of 
1947, (hereafter called the Reduction 
‘of Rent Act). The trial Court decreed 
- the suit in part. but the High Court to 
which both parties’ preferred appeals 
held that the Civil Courts had no 
jurisdiction to entertain the suit. - It is 
this short question. which 
_ determination in these appeals. 


2 It is unnecessary to state at 
length the past history of. the landed 
- estate in question. The necessary 
relevant facts in brief may only be 


mentioned. Shree Raja Kandregula - 


Srinivasa v. State of A. P. (Dua J.) 


requires - 


ALR. 


Srinivasa Jagannadha Rao Panthulu 
Bahadur was the Inamdar of. village 
Kalipatnam in Narsapuram Taluk in 
the West Godavari’ District. On 
November 2, 1948, the Government 


- issued a notification (Ex. A-13) under 


Section 3 (2) of the Reduction of “Rent 
Act reducing the rates of rent payable 
in respect of delta dry ryoti lands in 
Kalipatnam village. The Inam Settle- 
ment Officer, Vijayawadha, then took 
proceedings +o determine whether 
Kalipatnam was an “inam estate” as 
defined in Sec. 2 (7) of the Madras 
Estates (Abolition and Conversion into 
Ryotwari) Act XXVI of 1948. After 
inquiry he medé the order dated May 
31, 1950° (Ex. A-1) holding that the 
suit village was an inam estate. Feel- 
ing aggrieved by these two orders the 
appellant instituted the suit, out of 
which the present appeals arise. The 
short question canvassed before us, as 
observed earlier, is whether the Civil 
Courts have jurisdiction to entertain 


: 


the suit. 


3. It may be stated at the outset 
that the appellant’s counsel conceded 
at the bar that the question as to the 
kind of grant can. only be decided by 
the Tribunal appointed under the 
Reduction of Rent Act and Civil 
Courts have no jurisdiction to adjudi- 
cate upon such a controversy. The 
suit challenging the validity of Ex. A-1 
declaring Kalipatnam village as an 
Inam estate was accordingly conceded 
to be incompetent. Challenge to Exhi- 
bit A-1 was thus not pressed in this 
Court. It was, however, submitted 
that any finding by the Civil Court on 
the kind of grant would have to be 
completely ignored by the Tribunal 
while considering this question under 
the Reduction of Rent Act. The sub- 
mission seems to us to be justified. 


4. We are thus left only with the 
relief sought in respect of Ex, A-13. 
The appellant questioned the validity 
of this notification on the. ground that 
it cannot be considered in law to have 
been made under Section 3 (2) of the 
Reduction of Rent Act so as to be 
immune from challenge in the Civil 
Courts. In order to appreciate and 
determine this argument it is desir- 
able to turn frst to the provisions of 
the Reduction of Rent Act. This Act 


` was enacted in order to provide for 


the reduction of -rents payable: by 
ryots in estates - governed by the 
Madras Estates Land Act, 1908 ap- 


st 
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proximately to the level of the assess- 
ments levied on lands in ryotwari 
areas in the’ neighbourhood and for 
the collection of such rents exclusiv2ly 
by the State Government. The pur- 
pose of collection of. rent .exclusivaly 
by the State Government was added 
in 1951 with retrospective effect. 


heading of the Act, as originally ən- 


acted, was changed, on the creation of. 


Andhra Pradesh, to A.” P. (Andara 
Area) Estates Land (Reduction of 
Rent) Act XXX of 1947. Suitable 
adaptations necessitated by the crea- 
tion of the separate Andhra Pradz2sh 
were also duly made. Section 2 of this 
Act which empowers the State Gov- 
ernment to appoint ʻa Special Offcer 
for any estate or estates for the pur- 
poses of recommending fair and equit- 
able rates of rent for the ryoti land 
provides as under : 


“Appointment of Special Officer to 

recommend rates of rent in estates.— 
2 (a) (1) The State Government may 
appoint a Special Officer for any esate 
or estates for the purpose of recom- 
mending fair and equitable rates of 
rent for the ryoti land in such eszate 
or estates. 

(b) The Special Officer so appointed 
shall also recommend fair and equit- 
able rates of rent for all Jands in such 
estate or estates which became ryoti 
ndg, after the commencement of the 

ct, 


(ii) The Special Officer shall rst 
determine in respect of each vil_age 
. (hereinafter in this section referred to 
as “principal village”) in an estate:— 


(a) the average rate of cash rent per 
acre prevailing at the commencement 
of this Act for each class of ryoti “and 
which was in existence in the princi- 
pal village at such 
such as wet, dry and garden; 


Provided that where no cash rents 
are prevalent in the principal village 
in respect of any class “of land, the 
Special Officer shall determine the 
average rate-of cash rent per acre 
prevailing at such commencement for 
such class of land in the  neerest 
village in the estate in which zash 
rents are prevalent for such class of 
Jand and ‘in which conditions are 
generally similar to those obtainirg in 
the principal village, or where there 
is no such village in the estate, ir the 
nearest village in the nearest esta-e in 
respect of which village both the re- 
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Penent specified above are satis- 


“(b) the average rate of assessmený 
per acre prevailing at such commence- 
ment in respect of each of the said 
classes of land in the nearest ryotwari 
area in which conditions are generally 
similar to those obtaining in the 
principal village. 

(3) The Special Officer shall then 
compare the average rates of cash rent 
as determined under clause (a) of sub- 
section (2) with the average rates of 
assessment as determined under clause 
(b) of that sub-section, and after 
making due allowance for any dif- 
ference in. the conditions prevailing in 
the two cases, and also in cases falling 
under the proviso to clause (a) of sub- 
section (2), for any ditference in the 
conditions prevailing in the village re- 


ferred to in that proviso and in the `’ 


principal village, determine (i) the ex- 
tent, if any to which the rates of rent 
payable for each class of ryoti land in 
the principal village should in his opi- 
nion, be reduced and (ii) the rates of 
rent payable for each such class of 
lands after such reduction. 


‘Explanation IJ. The Special Officer 
shall have power only to determine 
that the rents payable Zor any class of 
ryoti land in the principal village shall 
be reduced; and he shall have no 
power to determine that such rents 
shall be enhanced. 

Explanation II. The extent of reduc- 
tion, if any, determined bv the Special 
Officer under this sub-section shall 
also apply where rent in the prircipal. 
village is paid in kind or on the esti- 
mated value of a portion of the crop 
or at rates varying with the crop, 
whether in cash or in kind, or partly 
in one of these ways and partly in 
another, or partly in one or more of 
these ways and partly in cash. In every . 
such case the Special Cfficer shall also 
determine the rent payable, whether in 
kind or in cash or partly in kind ‘and 
partly in cash, as the case may be. 

(3-1) In ‘the case of Jands in an 
estate ‘which became ryoti lands after 


_the commencement of this Act, the 


Special Officer shall determine for each 
class of such lands in the principal 
village the rates of rent per acre pay- 
able thereof under this Act. The rates 
of. rent so determined 
same as those fixed under sub-sec. (2) 


of:Section 3 for similar ryoti lands in ` l 


the same village; 


shall be the . 


. instead of separately in 
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*Provided.that where the rates of 
rent payable in respect of ryoti lands 
in the principal village have not been 
fixed under sub-section (2) of Sec. 3, 
or where there are no similar ryoti 
lands in the principal village,’ the 
rates of rent so- determined shall be 


the same as those fixed -under sub-sec- - 


tion (2) of Section 3 for similar’ ryoti 
lands in the nearest. village in the 
estate, or, if there is no such village, 
in the nearest village in the nearest 
estate in which conditions are general- 
ly similar to those obtaining in the 
principal village. 

(4) Where the. conditions-in a group 
of two or more villages in an estate 
are generally similar the: Special .Offi- 
cer may perform the functions under 


sub-ss. (2), (3) and (3-A) in respect of - 


such group of villages as a whole, 
respect of 
each village in-the group.” ` 


Section 3 so far as relevant for our 
purpose may now be reproduced. 


“Power of State Government to 
reduce rates of rent after considering 
Special Officer’s recommendations.— 
3 (i) “After completing his work in 
any estate, the Special Officer shall 
submit his recommendations to the 

- State Government through the Board 
of Revenue specifying in case of ryoti 
lands which were in existence at the 
commencement of this Act, (i) the ex- 
tent, if any, to which the rents for 
each class of such landsin each village 
or group of villages in the estate, should 
in his opinion, be reduced ‘and (ii) the 
rate of rent payable for each such class 
after such reduction, and in the case of 
lands in each village or group of 
villages in the. estate which became 


ryoti land after the commencement of. 
.. this Act the rate of rent determined 


by him in accordance with the provi- 
> sions of sub-section (3-A) of Section 2. 
+ * * x * ` 


(2) -After considering the recom- 
mendations of the Special Officer and 
the remarks of the Board of Revenue 
thereon, the State Government shall, 
by order published in the Fort. St. 
George Gazette, fix the rates of rent 
payable in respect of each class. of 
ryoti in each village in the estate.” 


“Provided that where the rate of 
rent so fixed in respect-of any class-of 
ryoti lands which were in existence at 
: the commencement of this Act, or in 
‘respect of any class of lands which 
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became rvoti lands in. any fasli year 
after such commencement exceeds the 
rate of rent payable -in respect there- ` 
of at such commencement or in’ that 
fasli year as the case may be, only © 
the latter rate of rent shall be ‘pay- 


‘able in respect of such land.” 


* * ~, H 


5. It-is not necessary to reproduee 
the rest of the sections. - Section 7 em- 
powers the State Government to make 
rules to carry out the purpose of the 
Act and Section 8 ousts the jurisdic- 
tion of the Courts of Law to question 
the validity of certain orders and 
proceedings. Section 8 reads as under: 

“Validity of certain orders ‘and pro- 
ceedings not ‘to. be questioned— 


8. The validity of the following 
orders and proceedings shall’ not be 
liable to be questioned in any Court - 
of Law: 

(i) any order made under Section 3, 
sub-section (2); 

(ii) any recovery of rent effected by 
the Provincial Government under Sec- 
tion 3, sub-section (4) or any payment 
made by them to the landholder under 
the same ‘sub-section; 

(i-a) any order made 
tions 3a and 3c; 


under sec- 


. (iii) any determination. of. the net 
income or- average net income oF 
average net income made under. Sec- 


tion 5, sub-section’ (2).” 

6. The precise ueso requiring 
decision by us is whether the present 
suit questionirg the validity of. the 
fixation of rent in Ex. A-13 is exclud- 
ed-from the jurisdiction of the Civil 
Courts by virtue of Sec. 8 (i). There ' 
is no dispute that clause (i) is the only 
relevant’ clause to be considered in 
this connection. The appellant’s learn- 
ed counsel submitted that the exclu- 


` sion -of jurisdiction of the Civil Courts 


cannot be extended to orders which 
were not made in -strict compliance 
with the provisions of Sec. 3 (2) be- 
cause unless's> made they cannot be 
considered to be hit by Sec. 8 (i).. Ac- 
cording to the respondent’s learned 
counsel, on the other hand, Ex. A-13 
was made pursuant to-the power con- 
ferred by Sec. 3. (2) and is therefore 
covered by Sec. 8 (i). He further sub- 
mitted that there being a complete 
machinery provided by the statute it- 
self for challenging the orders made 
in proceedings taken thereunder, “the 
Civil Courts are precluded .from con- 
correctness of those 
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orders. According to him Sections 3A 
and 3B provide for rectification of 
errors committed by the Special Offi- 
cer and that looking at the statutcry 
scheme it must be held that an orcer 
purporting to be made under Sec, 3 (2) 
of the Reduction of Rent Act is im- 
mune from challenge in the Civil 
Courts. 


7. The general principle on which 
the jurisdiction of Civil Courts can 
successfully be excluded in respect of 
decisions by special Tribunals is well 
settled. The difficulty usually arises 
in its application to given cases. As 
observed by the Privy Council in 
Secy. of State v. Mask and Co., 67 Ind 
App 222 = (AIR 1940 PC 105), zhe 
exclusion of the jurisdiction of -he 
Civil Courts must either be explicitly 
expressed or clearly implied. Further 
even if the jurisdiction is so excluded 
the Civil Courts have jurisdiction to 
examine into the cases where the pro- 
visions of the Act have not been com- 
plied with or the statutory Tribunal 
has not acted in conformity with the 
fundamental principles of judicial 
procedure. It is unnecassary to refer 
to other cases dealing with this qves- 
tion. We need only refer to the recent 
decision of this Court in Dhulabha: v. 
State of Madhya Pradesh, (1968 3 
SCR 662 = (AIR 1969 SC 78), in which 
after an exhaustive discussion of the 
case law the legal position was sim- 
marised by the Court speaking 
through Hidayatullah C. J. as follows: 


*(1) Where the statute gives a fina- 
lity to the orders of the special tribu- 
nal the Civil Courts’ jurisdiction must 
be held to be excluded if there is 
adequate remedy to do what the Gvil 
Courts would normally do in a suit. 
Such provision, however, does not ex- 
clude those cases where the provisions 
of the particular Act have not been 
complied with or the statutory tribu- 
nal has not acted in conformity with 
the fundamental principles of judicial 
procedure. 


(2) Where there is an express bar 
of the jurisdiction of the court, an 
examination of the scheme of the 
particular Act to find the adequacr or 
the sufficiency of the remedies provid- 
ed may be relevant bux is not decisive 
to sustain the qunisdichoe of the civil 
court. 


Where there is no express exclusion 
the examinetion of the remedies and 
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the scheme of the. particular Act to 
find out the intendment becomes 
necessary and the result of the inquiry 
may be decisive. In the latter case it 
is necessary to see if the statute 
creates a special right or a liability 
and provides for the determination of 
the right or liability and further lays 
down that all questions about the said 
right and liability shall be determin- 
ed by the tribunals so constituted, and 
whether remedies normally associated 
with actions in Civil Courts are pres- 
cribed by the said statute or not. 


(3) Challenge to-the provisions of 
the particular Act as ultra vires can- 
not be brought before Tribunals con- 
stituted under that Act. Even the 
High Court cannot go into that ques- 
tion on a revision or reference from 
the decision of the Tribunals. 


(4) When a provision is already 
declared unconstitutional or.the con- 
stitutionality of any provision is to be 
challenged, a suit is open. A writ of 
certiorari may include a direction for 
refund if the claim is clearly within 
the time prescribed by the Limitation 
Act but it is not a compulsory remedy 
to replace a suit. 


(5) Where the particular Act con- 
tains no machinery for refund of tax 
collected in excess of constitutional 
limits or illegally collected a suit lies. 


(6) Questions of the correctness of 
the assessment apart from its con- 
stitutionality are for the decision of 
the authorities and a civil suit does 
not lie if the orders of the authorities 
are declared to be final or there is an 
express prohibition in the particular 
Act. In either case the scheme of the 
particular Act must be examined be- 
cause it is relevant enquiry. 


(7) An exclusion of the jurisdiction 
of the Civil Court is not readily to be 
inferred unless the conditions above * 
set down apply.” 


8. According to the appellant's 
counsel the first proposition covers 
the present case. He submitted that 
there is no statutory definition to 
which one can turn for the purpose of 
determining wet, dry and garden lands 
as contemplated by the Reduction of 
Rent Act. The matter has therefore 
necessarily to be decided by holding 
an inquiry into the factual position. 
This, the counsel argued, was not 
done. We were taken through the . 
relevant portions of Ex. B-24 which is 
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-a report from the Special Assistant to 
the Special Officer for rent reduction. 
It is observed '. therein that there are 
no wet or garden lands in village 
Kalipatnam and that the entire. land 
is delta dry in which wet paddy is 
raised under Kalipatnam’ project 
channel. The ryots pay to the Govern- 
ment Rs.-5/- per acre by way-of. water 
rate. It was emphasised by the appel- 
lant’s learned counsel ‘that .the fact 
‘that wet paddy is raised in this land, 
which is described as delta dry and 


that water rate is paid to the Govern- 
ment, must conclusively show that-the. 


land is not delta dry but wet. It is 
‘the factual: position and not bare en- 
try in the settlement register which 
should be the guiding factor. Support 
‘for this submission was also sought 
from the recent unreported decision 
of this Court in O. K. Muthuswamy 


*“©« Mudaliar v. State of Madras, Civil Ap- 


peals Nos. 1011-1016 of 1965, D/- 31-7- 
1968 (SC), in which -the . following 
observations occur: 


“The mere fact that the lands are 


registered dry does not affect their - 
The lands are fertile and are 


value. 
cultivated with wet crop. They are 
_ irrigable with the-waters of the river 
Bhavani. There is abundant supply of 
water throughout the year. The land- 
’ owners had the right to take water for 
the irrigation of 400 acres.” 


9. In this connection the appellant’s 
. learned counsel also criticised tha fol- 
lowing observation in the judgment of 
the: High Court: 


-“In the Statements. Ex. 


himself, -the classification of the land 
is shown as dry though it is also men- 


tioned that the. lands were cultivated . 
. - with double crop of paddy. 


prietor owns a certain land but does 
-. not own the water source from which 
water is being taken for irrigating 
that land, he will not be in a. position 
to classify it as wet land for the pene- 


fit of claiming rent for himself in the. 


same way as he would be if he owned 
a water source and supplied “water 


therefrom as a guaranteed supply ‘to. 


lands registered under that source as 
ayacut. In the -present case, water, 
was Government water which was 
brought from Government project.” . 


10. On behalt of the appellant it 


** was submitted that this observation is 


unsound and is not:supportable by any 


a a8 
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Ex. B-6, furnished by the plaintiff. 


If a pro-- 
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provision of law. The respondent’s - 
counsel was unable to support this 


_ observation of the High Court. 


il. Reverting to Ex. B-24 Kalipat- 
nam village was compared with Losa- 
ragutlapadu; an adjacent village. In 


“regard to thet village also it is men- 
‘tioned that there is an extensive wet 


cultivation ir delta dry land under 
project channels -as in Kalipatnam. 
Shri J. Sambamurthy, to whose ins- ` 
pection note dated July 1, 1948 re- 
ference is made in Ex. B-24 appeared 
as D. W. 5 and the counsel took -us 
through his statement. In cross-exa~ 
mination he deposed’ as follows: ~ 


"I cannot say whether there. are 
4,000 acres of land which are double 
crop land. There are.some lands in 
which double crops are grown. I can- 
not say their extent. There are- small 
extents of garden lands. - There are 
single crop lands under extension 
channel.’ Ail these lands are treated 
as dry lands rents reduced. The 
Kalipatnam is at the tail end of the 
delta.........The Losaragulapadu is in 
Bhimavaram taluk Yanamadula Drain 
intervenes Kalipatnam :and: Losara- 


_gutlapadu. Gollavanithippa lands have 


come under cultivation previously. It 
is part of Losaragutlapadu. I- cannot 
say whether there are 11,000 acres of 
land uncultivated in Losaragutlapadu. 
Probably it is forest area. There. were 
small extents of land in Muthyalapalli 
and Vempa under the Project Chan- 
nel. Ex. B-4 shows 
lands of double erop.. .Under the Act 
the plaintiff has to ‘furnish a statement 
of ‘Jands-ete. The plaintiff's agent 
furnished Exhibit. B-6. The soil of 
Losaragutlapadu was examined. This 
is contained in - Exhibit B-24, The 
Settlement Officer classified the soils 
under contained’ Diglot Registers. An 
extract of it is contained in Exhibit 
B-24. I cannot say readily now with- 
out ‚reference: to Settlement Manual 
what ‘the figures given in the Diglot 
Register are relating to the soils. That 
statement contained in the file relates 
to the  Losaragutlapadu. 
statement for Kalipatnam was not 
taken. There is no such statement for 
that village. I did not. write to the 
Settlement Department to prepare 
such a statement for suit village. I do’ 
not know whether- the- Government 
analyse the soil through Agricultural 
Department b2fore the project | was 
started...... I examined the soils at one 


that there are ` 


A similar.’ 
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or two places and I consulted the 
Settlement Register’ at that time. I 


eannot say whether those one or two 
places were under extension project. I 


remember .I have taken description of 
the soil from the Settlement Register ` 


and Manual...... I do not know about 
the construction of the project.” ` 


12. Shri J. Satyanarayana, Tahsil- 
dar, who appeared as D. W. 7 stated 
in his cross-examination that the 
lands in Kalipatnam were. sanctioned 
with two crops, though he could not 
say whether they were under cultiva- 
tion since 1948. He was aiso unable to 


say whether the Settlement Register 


from Kalipatnam was available in 
Taluk Office. According to him water 
rate in the year 1958 was increased 50 
per cent for all lands including Kali- 


patnam. The cess was also increased ` 


proportionately. He was unable ta 
explain the figures given under- the 
description of the soil in Ex. B-24 and 
indeed he expressed his 


Kalipatnam on this subject. 


13. The appellant's argument strong- 
Ty pressed before us was that the class 
of land had been determined to be 
delta dry land exclusively on the basis 


of the settlement register which did 


not contain any entry with respect to 
Kalipatnam. The entry in the settle- 


ment register with respect to the soil © 


. of Losaragutlapadu could not be taken 
to cover the soil in Kalipatnam in the 
absence of evidence that the soil in 
these two. villages was similar in this 
respect. Stress was also led on the 
submission that description in the 


settlement register could not be con- - 


sidered to he conclusive and that pro- 
per factual inquiry was necessary be- 
cause the determination 
appellant’s proprietary rights. The 
submission appears to us to possess 
merit. The Special Officer. had an 
obligation under Sec. 2 of the Reduc- 
tion of Rent Act.to determine in res- 

pect of Kalipatnam village the average 
‘trate of cash rent per acre for . each 
class of ryoti land in existence at the 
. {time of the commencement of the Act, 
such as, wet, dry and garden. This 
had to be determined on the basis of 
relevant material. 
cer, however, proceeded to found his 
determination only onthe report of 
the Special Assistant (Ex..B-24) which, 
as discussed above, only took into ac- 
count the entry in the settlement 
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ignorance: 
‘about the existence of any register for - 


affects thè- 


The Special Offi-_ 


[Prs. 11-14] S.C. 77 


register with respect to the soil of 
Losaragutlapadu. This really means 
that the determination of the Special 
Officer is solely based on the settle- 
ment. register containing no entry in 
regard to Kalipatnam. This material 
is irrelevant and cannot constitute a 
rational: basis for. founding thereon 
the determination of the Special Offi- 
cer. His determination must, there- 
fore, be held .to be based on no evi- 
dence, with the result that it must be 
held to be in violation of the funda- 
mental principles of judicial proce- 
dure. A fortiori the order of the Gov- 
ernment, made under See. 3 (2) exclu- 
sively on the basis of the recom- 
mendation of the Special Officer must 
in consequence be held te be not in 
conformity with the provisions of the 
Reduction of Rent Act, and, therefore, 
outside the purview of See, 3 (2) of 
Section 8 (i) would accord-| ` 
ingly be inapplicable and the jurisdic- 
tion of Civil Courts cannot be exclud- 
ed. The notification Ex. A-13 must, 
therefore, be struck'down as contrary 
to law and ultra vires the Reduction 
of Rent Act. 


14. We accordingly allow the ap- 
peals with costs and strike down the 
report.of the Special Officer as also 
the notification Ex. A-13. As observ- 
ed earlier challenge to - Exhibit A-1 
was not pressed at the hearing by the 
appellant. It would be open to the 
authorities concerned.to proceed to 
reduce the rent in accordance with 
law. One set of costs. 

: : Appeal allowed. 
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pendency of suit — Effect of Section 4 
(1) (£) on the rights of plaintiffs — On 
redemption, plaintiffs held were en- 
titled to show that land in question 
was Khud-kasht and they could rez 
main in possession thereof in accord- 
ance with Section 4 — C. S. A. No. 
310 of 1960, D/- 27-9-1962 (M P.) 
Reversed. 


Where, during the pendency of a 
suit for redemption and- possession of 
the mortgaged land by the proprietors, 
the M. B. Act 13 of 1951 ` was enforced 
im that area; 


Meld, that in view of the provisions 
of that Act, the plaintiffs were not on-y 
entitled to redeem the mortgage by 
paying the mortgage money but it was 
also open to them as proprietors 70 
show, on the basis of entries in the 
- village papers, that the land in ques- 


‘. tion was Khud-Kasht, and therefor2, 


in accordance with Section 4 (1) D. 
they were entitled to remain in posses- 
sion thereof notwithstanding that their 
rights, title and interests in the land 
had vested in the State from the date 
of the notification. The High Court 
was in error in dismissing the plair- 
tiffs claim for possession on the ground 
that the plaintiffs could only claim 
compensation from the Government on 
the basis of their proprietary rights 
after redeeming the mortgage. C. S. 
A. No. 310 of 1960, D/- 27-9-1962 
(M. P.); Reversed. AIR 1962 SC 1230 
and AIR 1961 SC 1790 and AIR 1962 
SC 914 and AIR 1963 SC 454, Dis- 
tinguished. (Paras 3, 8, 12) 
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The Judgment of the Court was 
delivered by . 


DUA, J.:—~ This is the plaintiffs’ 
appeal’ by special leave from a common 
judgment and decree of a learned 
Single Judge of the Madhya Pradesh 
High Court at Gwalior dated Septem- 
ber 27, 1962 partially allowing the 
defendants’ second appeal and dismiss- 
ing that of the plaintiffs. 


2. It is not necessary ‘to state the - 
detailed facts of the case. Facts neces- 
sary for the purpose of this appeal 
alone may briefly be stated. In May, 
1939, Samle Singh and Jomdar Singh 
created a mortgage of the suit land in 
favour of Munshi Singh for a sum of 
Rs. 2242/14/-. It is said that in May, 
1943 notice given by the mortgagors 
for redemption of the mortgage’ was 
refused by the mortgagee. In June, 
1943 the suit giving rise to the present 
appeal was instituted for redemption 
of the mortgage. Some other persons 
who were found to be in possession of 
the land, claiming to be tenants, were 
also impleaded as defendants. On 
May 25, 1951, Madhya Bharat Zamin- 
dari Abolition Act XIII of 1951 was 
enforced. It appears that an applica- 
tion to amend the plaint as a result of 
the new enactment was disallowed by 
the trial Court, but on ‘revision’ the 
Madhya Pradesh High Court by its 


order dated October 10, 1955 re- 
versed the order of the trial 
Court and permitted the plain- . 
tiffs to amend the plaint. The plead- 


ings after the amendment gave rise- to 
nearly 17 issues on the merits. On 
October 10, 1958 the suit was decreed 
in respect of the relief for redemption 
but claim. in regard to mesne profits 
was disallowed. Preliminary decree 
for redemption was accordingly grant- 
ed. In the course of its judgment the 
trial Court observed under issue No. 10 


‘as follows: 


“I have in preceding paras shown 
that as per allegations in the written 
statements and the patwari papers, it 
appears that the suit lands have been 
in possession of Hanumantsingh, 
Shambhoosingh, Khemsingh, Mansingh 
and Ramdassingh. It will be discuss- 
ed later whether they and descendants 
of Munshisingh are joint owners or 
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not. Before abolition of zaminderi, 
the records show half of the suit lands 
as the Khudkasht of the above defen- 
dants and half as the tenancy hold:ng 
of Ramdas (Kastkari). These entries 
however do not confer any title on the 
parties. Their right to remain in pos- 
session is limited i.e., till such time as 
the property is redeemed by the mert- 
gagors i.e., the plaintiffs. These ən- 
tries or the rights shown therein cannot 
prejudice the right of the plaintiffs.” 
The Court while deciding issues los. 
16 and 17 observed thus: 


“I have discussed these issues ear_ier 
jn a different context. I may briefly 
add that Abolition of Zamindari Act 
does not affect the right of the plein- 
tiffs to recover possession of lands 
which were placed in possession of the 
mortgagees (1956 Madh BLJ. 1302, 
Rameshwar v. Bhogiram). Defendents 
Hanumantsingh and others did not ac- 
quire possession of the suit lands by 
virtue of the sale in favour of their 
father Daulat Singh because they nad 
purchased only an equity of redemp- 
tion as will appear from the judgment 
in Civil Suit No. 21/2001 filed on re- 
cord. Entries as Pacca Krishak carnot 
affect the rights under the mortgage 
bond. I find accordingly.” 


3. Three appeals were presented in 
the District Court against the deeree 
founded on this judgment, one of them 
being by the plaintiffs challenging 
‘refusal by the trial Court to gant 
mesne profits. In October, 1960 the 
plaintiffs’ appeal was partly allowed 
and mesne profits decreed from the 
date of deposit of the mortgage amount 
in Court. The other two appeals were 
dismissed. That Court disposed oz all 
appeals by a common judgment and 
came to the conclusion that the lands 
had been mortgaged with possession by 
Samle Singh and Jomdar Singh with 
Munshi Singh and that they were 
under self-cultivation of the plair tiffs 
before the mortgage, the mortgacees 
having come into possession by rea- 
son of the mortgage. The matter was 
taken by the defendants to the High 
Court on second appeal, the plaintiffs 
having also preferred an appeal in that 
Court against the decree of the first 
appellate Court declining to give full 
relief claimed in regard to mesne pro- 
fits. In the High Court also three ap- 
peals were presented. The High Court 
partially allowed the defendants’ ap- 
peal in view of the provisions of the 
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Madhya Bharat Zamindari Abolition 
Act XIII of 1951. The plaintiffs were 
held entitled to redeem the mortgage 
by paying the mortgage money but 
disentitled to get possession of the 
mortgaged land. The preprietary rights 
including the right to get possession 
having vested in the State under the 
aforesaid Act the plaintiffs, according 
to the High Court, could only claim 
compensation from the Government on 
the basis of their proprietary rights 
after redeeming the mortgage by mak- 
ing payment of the mortgage money. 
In support of this view the High Court 
relied on this Courts decision in Haji 
Sk. Subhan v. Madho Rao (1962) Supp 
1 SCR 123 = (AIR 1962 SC 1230), con- 
sidering that decision ta be decisive of 
the point in issue. That decision, 
however, appears to us to be diractly 
concerned with the Madhya Pradesh 
Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act, 
1950 (Madhya Pradesh Act 1 of 1951). 


4. Before us the short question 
raised on behalf of the appellants is 
that reliance on the Madhya Bharat 
Zamindari Abolition Act XIII of 1951 
for the first time in the High Court 
was improper and that in any event 
without affording an opportunity to 
the appellants to show that the said 
Act did not apply to the case in hand, 
their suit could not have been dismiss- 
ed. The submission is not wholly cor- 
rect. There was in fact an amend- 
ment of the plaint pursuant to the 
enactment of the Madhya Bharat Abo- 
lition of Zamindari Act (sic) and addi- 
tional issues were framed on the 
amended pleadings. The parties and 
the Courts were thus not ignoransg of 
the existence of the said Act on the 
statute book. 


5. Turning to the Act in question, H 
was brought on the statute book im 
1951, as the preamble shows, in order 
"to provide for the public purposes of 
the improvement of agriculture and 
financial condition of agriculturists by 
abolition and acquisition of the rights 
of proprietors in villages, muhals, 
chaks or blocks settled on zamindari 
system which is only a system of keep- 
ing an intermediary between the State 
and the tenants injurious to the ketter- 
ment of agriculture as well as the 
agriculturists in Madhya Bharat and 
for other matters connected there- 
with.” 
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z 6. “Proprietor” as defined in Sec- 
tion 2 (a) means, “as respects a village, 
muhal or land settled on zamindari 
system, a person owning whether in 


trust or for: his own benefit such. 


village, muhal or land and includes: 


(1) a Malguzar as defined in sub- 
clause (12) of Section 2 of Qanoon Mal, 
Gwalior State, Samvat 1983; and ` 


(2) as respects a chak or block a 
chakdar or blockdar whose lease grant- 
ed to him by the Government under 
any Act, Rule or Circular relating to 
chaks and blocks, includes also, 
“amongst its other conditions, a con- 
dition that he shall acquire the pro- 
prietary rights in respect of that chak 
or block when the conditions of the 
lease are fulfilled; 


= (3) the heirs and successors in inter-" 
=! est of a proprietor.” a 


7. Section 2 (c)~ defines “Khud- 


kasht” to mean “land cultivated by the 
Zamindar himself or through emplo- 
yees or hired labourers and includes 
_ sir land.” Sections 3 and 4 which occur 
in Chapter II dealing “vesting of pro- 
prietary rights in the State” provide 
as under: 


“3; Vesting of proprietary 
the State. 4 . 


. (1) Save as ‘otherwise provided in 
this Act and subject to the provisions 
of Section 8, on and from a date to be 
specified by a notification by the Gov- 
ernment in this behalf (hereinafter re- 
ferred to as the date of vesting all 
proprietary: rights in a village, muhal 
land, chak or block in Madhya Bharat 
vesting in a proprietor of such village, 
muhal, land, chak or block as the case 
may be, or in a person having interest 
in such proprietary right through the 


- proprietor shall pass from such pro-. 


prietor or such other person to and 
“vest in the State free of. all encum- 
“Brances. S l i 

_ (8) After issue of a notification 
under sub-section (1) no right shall 
be acquired -in or over the land to 
which the said notification relates ex- 
cept by succession or under a decree or 
order of a Court or under a grant or 


contract in writing made or entered 


into by or on behalf of the Govern- 
ment; and no fresh clearings for cul- 
tivation or for any other purpose shall 


` be madein such land except in accord- 
ance with such rules as may be made. 


by the Government in this behalf. 


rights in 
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(3) The Government may by notifi- 
cation published in the Gazette vary 
the date specified under sub-section (1} 
at any time before such date. i 


- 4, Consequences “of. the vesting of 


` an estate in the State. - , 


(1) Save as otherwise provided in 
this Act when the notification under 
Section 3 in respect of any area has 


-been- published in the ‘gazette, then, 
‘notwithstanding anything contained in 


any contract, grant or document or in 
any other law for the time being in” 
force, the consequences as ‘hereinafter. 
set forth shall from the beginning of 
the date specified in such notification 
(hereinafter referred: to as the date 
of vesting) ensue, namely :— ; 

(a) all rights, title and interest of 
the proprietor in such area, including 
land (cultivable, barren or bir), “forest, 
trees, fisheries, wells (other than pri- 
vate wells), tenks, ponds, water chan- 


‘nels, ferries, path ways, village-sites, 
hats and bazars and mela-grounds and . > 


in all sub-soil including rights if any, 
in mines and minerals, whether being 
worked or not shail cease and be vest- 
ed in the State free from 


brances; a 

‘(b) all grants and confirmation of 
title of or to land in the property so 
vesting of or-to any right or. privilege 


in respect of -such property or land 


revenue in respect thereof shall, whe- 
ther liable to resumption or not, deter- 
mine; n 

(c) all rents and cesses in respect of 
any holding in the property so vesting 
for any.period after the date of vest- 
ing which, but for such vesting would 


have been payable to the proprietor, ` 


shall vest in the State and be payable 
to the Government and any payment. 
made in contravention of this clause 
shall not be a valid discharge of the 
person liable to pay the same: 

Explanation— The word “Holding” 
shall for the purpose of this clause be 
deemed to include. also land given, on 
behalf of the proprietor, to any person 
on rert for any purpose other than 
cultivation; - . 


(d) all arrears of revenue, cesses or 


-other dues in respect of any property 


so vesting and due by the proprietor 
for any period prior to the date of 
vesting shal! continue to be recoverable 
from such proprietor and may, without 
prejudice ta. any other ‘mode of re- 
covery, be realised by deducting the 
amount from the compensation money 


all encum- . 


_ sion of his khud-kashi land,. 
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payable’ fo such proprietor under 
Chapter V; 

(e) the interest of the proprietor so 
acquired shall not be liable to attach- 
ment or sale in execution of any deeree 
or other process of ‘any Court, civil 
or revenue, and any attachment exist- 
ing at the date of vesting or any order 


for attachment passed before such date - 


shall, subject to the provisions of Sec- 
tion 73 of the Transfer of Property 
Act, 1882, cease to be in force. 


(£) every mortgage with possession 
existing on the property so vesting or 
part thereof on the date immediately 
preceding the date of vesting shali, to 
the extent of the amount secured on 
such property or part thereof, be 
deemed without prejudice to the rights 
of the State under Section 3, to Lave 
been substituted by a simple mort- 
gage. ' 

(2) Notwithstanding anything con- 
tained in sub-section (1) the proprie- 
tor shall continue to remain in posses- 
so re- 
corded in the annual village papers 
before the date of vesting. 


(3) Nothing contained in sub-sec- 
tion (1) shall operate as bar to the re- 
covery by the outgoing proprietor of 
any sum which becomes due to him 
before the date of vesting in virtu2 of 
his proprietary rights.” 


8. A plain reading of these sections 
would show that all rights, title and 
interest of the proprietors in the area 
notified were to cease and were ins-ead 
to vest in the State free from all en- 
cumbrances with effect from the date 
of notification and after such vesting 
in the State every mortgage with vos- 
session existing on the property so 
vested or part thereof on the 
date immediately preceding the date of 
vesting, to the extent of the amount 
secured on such property or part th2re- 
of, is to be deemed, without prejudice 
to the right of the State under Sec- 
tion 3 to have been substituted ky a 
simple mortgage. The proprietor, how- 
ever, notwithstanding other conse- 
quences of the vesting in a State, is 
entitled to continue to remain in Dos- 
session of his khud-kasht land which is 
so recorded in the annual vilage 
papers before the date of vesting. 
Now it was clearly open to the plain- 
tiffs to show that the land in question 
was khud-kasht and, therefore, in ac- 
cordance with Section 4 they were 
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entitled to remain in possession there-l 
of, 


§. On behalf of the appellants also 
our attention was invited to the deci- 
sion of this Court in the case of Haji 
S. K. Subhian, (1962) Supp 1 SCR 123 
= (AIR 1962 SC 1230) (supra) and 
specific reliance was placed on obser- 
vations at p. 139 (of SCR) = (at p. 1237 
of ATR) of the report which suggests 
that a person continuing in possession 
on the basis of entries in the village 
papers, which had to be presumed to 
be correct, was not affected ‘by the 
Act. Reference was also made to the 
observation at page 142 (of SCR) = 
(at page -1238 of AIR) of the report 
where right to possess was upheld in 
favour of the party who had obtained 
a declaration of being én owner in 
possession. 

10.. On behalf of the respondents 
reliance was placed on Rana Sheo 
Ambar Singh v. Allahabad Bank Ltd., 
Allahabad, 1962-2 SCR 441 = (AIR 
1961 SC 1790) but that decision does 
not deal with the Madhya Bharat Act 
which concerns us. That decision is 
concerned with the U. P. Zamindari 
Abolition and Land Reforms Act I of 
1951, the scheme of which is not 
shown to be similar to that of the 
Madhya Bharat Act so far as it con- 
cerns us in the present case. That 
decision is therefore, of little assist- 
ance in. construing the Madhya Bharat 
Act. Another decision on which the 
respondents’ learned Advocate has 
placed reliance is Sailendra WNara- 
yan Bhaj Deo v. Jagat Kishore 
Prasad Narayan Singh, 1962 Supp (2) 
SCR 119 = (AIR 1962 SC 914) which 
again deals with the. Bihar Lands Re- 
forms Act and not with the Madhya 
Bharat Act. 
Act being also dissimilar from that of 


the Madhya Bharat Act, this decision . 


too cannot be of much help. 


41. The last decision relied on, $y 
Shri Mishra is Suraj Ahir v. Prithi- 
nath Singh, AIR 1963 SC 454 which is 
concerned. with the Bihar Lands Re- 
forms Act XXX of 1950 as amended by 
Act XVI of 1959. This decision is 
equally unhelpful. 


12. In our opinion the High Court 
was in error in allowing the appeal 
before it and in dismissing the plain- 
tiff-appellants’ suit for possession onl 
the authority of this Court’s decision 
in the case of Haji S. K.. Subhan, 
(1962) Supp 1 SCR 123 = (AIR 1962 


The scheme of the Bihar _ l 


i 
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SC 1230) (supra). In the reported case 
the word “document”. as occurring in 
Section 4 (1) of the M. P. Abolition of 
aes Rights Act (M: P. Act 1 of 


1951).was construed to include a decree- 


of the Court and it was held that the 
principle that the executing Court can- 
not question the decree and has to 
execute it, had no operation on the 


. facts of that case, because the objec- . 


tion was not based on. the invalidity of 
the decree but on the ‘effect of the 
aforesaid Act on the rights of the 
decreeholder proprietor to retain pos- 
session. . The facts of that case were, 


therefore, different and so was the’ 


problem requiring solution.. The pre- 
cise question requiring decision by the 
Court in the present case was lost 
sight of and not properly adverted to. 


We are required in the present case to’ 


consider the effect of Section 4 (1) (£) 
of the M. B. Act XIII of 1951 on the 
rights of the plaintiff-appellants to re- 
deem the mortgage and secure posses- 
. sion of the mortgaged land. 


- I3. 
the contesting parties — the appel- 
lants and the respondents — before us 
claim for themselves actual possession 
of the land in dispute as khud-kasht 
and also assert that the relevant en- 
tries in the annual village papers be- 
fore the date of vesting showed them 
in such possession. On this basis they 
both claim right to retain possession 
even against the State. These rival 
controversial claims pressed by both 
the parties was the central question 
involving proper appraisal of material 
on the record ‘and this basic dispute 
- had to be first adverted to and judicial- 
ly determined and thereafter the 
Court had to consider the applicability 
- of the relevant provisions of the M. B. 
Act XII of 1951 to the facts found. 
As the question of vesting of title in 
the State was also of vital importance 
it was, in our opinion, fit and proper 
for the Courts below to have issued 
notice to the State as well, thereby 
enabling it to be impleaded as a party, 
if it so desired. The approach of the 
High Court is erroneous and its deci- 
sion highly unsatisfactory. The con- 
trolling question seems to have been 
missed. We, therefore, allow the ap- 
peal and. remit the case back to the 


~ ~ High Court for a fresh decision af the 


appeal after notice to the State and 
after hearing it in case it desires to be 
heard. It would also be open to the 


It may be pointed out that both: 
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High Court, if it considers just and 
proper,- to implead the State-and if 
necessary to permit it to adduce evi- 
dence. before the High Court or. to re- 
mit the case to the trial Court for that 
purpose. In the circumstances of the - 
case, parties -would bear their own 
costs in this Court: 


Appeal allowec; case remanded, 


AIR 1971 SUPREME COURT 82 
(V 58 C 17) 
“(From Kerala: - (1967) 2 Lab LJ oe 
V- BHARGAVA AND K. S. 
EEGDE, JJ. 

The Provident Fund Inspector, - Tri- 
vandram (in all Appeals), Appellant v. 
The Secretary, N.S.S. Co-operative 
Society, Changannacherry (in all Ap= _ 
peals), Respondent. 

Criminal Appeals Nos. 145 to 156 of 
1968, D/-17-9-1969. 

(A) Employees’ Provident Funds Act 
(1952), S. 16 (1) (b) — Act not to apply 
to certain infant. establishments — Es- 
tablistment first set up in year 1946-— 
Merely because Act becomes appli- 


‘eable to establishment from April 1961 


it does not become’ a new establish- 
ment — Period of exemption of three 
years for purposes of applying Sec- 
tion 16 (1) (b) would run from date on 
which establishment had been set up 
and not from date on which Act be- 
came applicable to it. (1967) 2 Lab LJ 
821 (Ker.), Reversed; AIR’ 1968 SC 
1367, Foll. (Para 2) 

‘(B) Employees’ Provident Funds Act 
(1952), Sec. 14 — Prosecution. under, 
for comtravention of Employees’ Provi- 
dent Funds Scheme on. basis that es- 
tablismment was old one and not one 
set up in 1961 when Act became appli- 
cable -o it — Burden of proving that 
old establishment . had continued and 
that new establishment was not set up 
in 1961 lies on prosecution, (Para 4) 

(C) Employees’ Provident Funds Act 
(1952), Section 16 (1) (b) — Existing 
establishment — When can be said to 
become new establishment for claim- 
ing exemption under S. 16 (1) (b) — 
Proof. - 


. A printing press established in 1946 
was sold in 1961 and the accused in 
this case became the new owner.. The 
work of the press was stopped on sale 
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and was restarted after a break of 
about three months, the machinery in 
the press was also altered, the persons 
employed previously were not conti- 
nued in service, while a fresh reerait- 
ment of employees took place amorgst 
whom only six happened to be previ- 
ous employees, and compensation was 
paid to the workmen at the time of 
the sale by the previous owner. 

Held that the old establishment was 
completely closed when the transfer 
of ownership took place and an en- 
tirely new establishment was set up 
three months later, so that, the bene- 
fit of non-applicability of the Act 
under S. 16 (1) (b) of the Act for a 
period of three years was available to 
the accused from June or July 1961, 
when the new establishment was set 
up. (1966) 1 Lab LJ 741 (SC) & AIR 
1963 Cal 513 & AIR 1257 Cal 702 and 
AIR 1965 Mad 462, Dist; AIR 1965 
Mad 508, Rel. on; 1967-2 Lab LJ 821 
(Ker), Affirmed. (Para 5) 


Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 1367 
(V 55) = (1968) 2 SCR 819, 

R. Ramakrishna Rao v. State 
of Kerala : 

(1966) 1966-1 Lab LJ 741 = 
(1966) 12 Fac LR 229 (SC), 
Lakshmi Rattan Engineering 
Works v. Regional Provident 
Fund Commr., Punjab 6 

(1965) AIR 1965 Mad 462 (V 52) = 
ILR (1965) 2 Mad 99, Devi 
Press v. Regional Provident 
Fund Commr., Madras 6 

(1965) AIR 1965 Mad 508 (V 52) = 
1966 Lab LJ 240, Vittaldas 
Jagannathadas v. Regional 
Provident Fund Commr. 6 

(1963) AIR 1963 Cal 513 (V 50) = 
(1963) 1 Lab LJ 96, Jamnadas 
Agarwalla v. Regional Provi- 

_ dent Fund Commr., West 
Bengal ` 6 

(1957) AIR 1957 Cal 702 (V 44) = 
61 Cal WN 694, Bharat Board 
Mills Ltd. v. Regional Provi- 
dent Fund Commr. 6 
Mr. R. H. Dhebar, Advocate and 

Miss Lily Thomas, Advocate for Mr. 

S. P. Nayar Advocate, for Appellant 

(in all Appeals); Mr. A. S. Nambiar, Ad- 

vocate, for Respondent (in all Appeals). 
The following Judgment of the 

Court was delivered by 
BHARGAVA, J.—These twelve econ- 

nected appeals arose out of twelve 

prosecutions instituted by the apoel- 
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lant, Provident Fund Inspector, Tri- 
vandrum, against the respondent, 
Secretary, N.S.S. Co-operative Society, 
Changanacherry, for offences punish- 
able under the Employees’ Provident 
Funds Act, 1952 (hereinafter referred 
to as “the Act”) on the ground of 
contravention of the provisions of the 
Employees’ Provident Furds Scheme, 
1952 (hereinafter referred to as “the 
Scheme”). The specific charges relat- 
ed to the failure of the respondent (1) 
to pay to the Employees’ Provident 
Fund the employees’ and the emplo- 
yer’s share of contribution together 
with administrative charges for the 
twelve quarters comprised between May 
1961 and February, 1964; (2) to submit 
the returns in Forms 5 and 10 for the 
same twelve quarters; (3) to send 
statements of recoveries of contribu- 
tions in Form 12 for the same 12 
quarters; and (4) to send the initial 
return in Form 9 showing the parti- 
culars. as on 30th April, 1961 along 
with Form 2 in the manner specified 
in the Scheme. The payment of the 
employer’s and employees’ contribution 
to the Provident Fund, and the ques- 
tion of sending the various statements 
arose in respect of a Press which was 
purchased by the N.S.S. Co-operative 
Society on the 21st March, 1961 from 
the Travancore-Cochin Central Print- 
ing and Publishing Co-operative 
Society Limited. According to the ap- 
pellant, this establishment of the 
Printing Press had been set up in the 
year 1946 andit continued in existence 
even subsequently when, in March, 
1961, the Press was purchased by the 
N.S.S. Co-operative Society. Until the 
purchase by the N.S.S. Co-operative 
Seciety, the establishment was em- 
ploying only 9 workmen; but, after 
the N.S.S. Co-operative Society start- 
ed working the Press, the number of 
workmen increased beyond 20, so that 
the Act became applicable to this 
establishment. The case was that, 
since the Act became applicable w.e.f. 
April, 1961, it was the duty of the res- 
pondent to comply with the require- 
ments of the Act and pay the contribu- 
tion and send the various returns 
which the respondent failed to do. On 
trial, the Magistrate recorded the find- 
ing that the establishment as run by 
the N.S.S. Co-operative Society after 
1961 could not be held to be an old 
establishment set up in the year 1946, 
had emerged as a new establishment 
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in’ 1961, and, consequently, for a 
period of three-years from April, 1961, 
the provisions of the Act would not 
apply to this establishment because of 
the provision contained in Section 16 
(1) (b).of the Act.. On this view, the 
Magistrate acquitted the respondent in 
all the cases. The respondent appeal- 
ed to the High Court of Kerala. The 
High Court disagreed with the Magis- 
. trate and held that even :though there 
was change of management, change cf 
workers and change of machinery 
when the N.S.S. Co-operative Saciety 
-purchased the Press in 1961, the busi- 
ness that was carried on was the same 
as it was at the time of purchase, so 
that it could not be held: that a new 


establishment had come into. existence. 


different from the one which existed 
before the purchase. The High Court, 
however, took the view in law thai, 
under Section 16-(1) (b) of the Act, an 
establishment is given exemption for 
a period of 3 years from the date on 
which it came within the ‘purview cf 
the Act, treating the ‘establishment ‘as 
an infant establishment standing in 
need of protection. The High . Court, 


therefore, held that this establishment. 


was protected ` from the. applicability 
-of the Act for a period of 3 years-from 
2Zist March, 1961 which would cover 
the period in respect of which pro- 
secutions were launched by the appel- 
lant. On this ground, the High Court 
tpheld the orders of acquittal passed 
by the Magistrate. The appellant has 
row come up in these appeals: against 
this decision of the High Court by 
special leave granted by this Court. 


2. Tt is quite clear that,.on the 


question of law decided by- ‘the’ High ` 


Court in favour’ of-the respondeni, 
that decision cannot be upheld in view 
of the decision of this Court in R. 
Ramakrishna Rao v. State of Kerala, 
(1968) 2 SCR 819 = (AIR 1968- SC 
1367), where it was held that, under 
Sec. 16 (1) (b); in the case of a new 


establishment, the period of five years. 


(laid down by subsequent amendment) 
is counted forward from the dat= the 
establishment is set up, but, in the 
case of an existing establishment, from 
the date the establishment “has been’ 

set up. In the present case, sinea the 
establishment was first set up in the 
year 1946, the period of exemption for 
purposes of applying Sec. 16 (1) (b) of 
the Act would run from the date on 
which the establishment had been set 
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up-and could not be counted from 
April, 1961 when the Act became ap- 
plicable to this establishment. In view 
of that decision of this Court, the 
acquittal of the: 
ground given by the High. Court can- 
not ke maintained. 


respondent on thej- 


3. However, on behalf of- the res- . 


pondent, it ws- argued that, on the 
evidence in this case, the High Court 
was not justified. in recording the find- 
ing that this establishment as set up 


in the year 1946 continued to exist as - 


it was before, even after the purchase 
by the N.S.S. Co-operative Society -in 
1961. It was urged that, on facts, the 
correct finding that should -have been 
recorded was. that ‘the old establish-. 


-ment ceased to exist-and an entirely 
_hew one was set up in the year 1961. 


In support of this plea, we were taken 
by learned counsel for the parties 
through .the evidence which was 
tendered durirg the trial before the 


Magistrate and, after going through it,- 


we are inclinéd to accept the submis- 
sion made on behalf of the respondent. 


4. The burden of proving that the 
old establishment had continued and 
that a new establishment was not set 
up in the 1961 was on the appellant, 
as the appellant had filed criminal 
cases for prosecution. of the respon- 
dent. The first prosecution - witness 


was the Provident Fund Inspector, - 


Raghunathan, but most of his evidénce 
relates to facts discovered by him and 
not in his personal knowledge. It is 
he who made a report for the prosecu-. 
tion of the respondent and in that re- 
port itself he admitted that the 
strength of the establishment was less 


than’ 20 till 16th April, 1961 when it ~ 


was purchased by the N.S.S. Co-opera- 
tive Society. He added that. there 


“were only 9 employees at the date of 


purchase. Of these 9 employees, 6 
were re-employed by the purchasers. 
Significance atiaches to the word’ “re- 
employed” which implies that there 
was ro continuity of employment even 
of those 6 employees. 
also admitted that, after the purchase, 
the Press was removed from its origi- 
nal place and additional machineries 
were - purchased and added ‘to the 
Press: According to him, he also 
received information that compensa- 
tion due to the workers till the date of 
sale was disbursed by the previous 
owner, T. Central Co-operative’ 
Printers. and Publishers. He added 


That witness . 
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that the persons working i in the Press ` 
at the time- of- his evidence were all 
persons who had been appointed by 
the N.S.S. Co-operative Society. Thoas, 
his evidence does not prove that the 
establishment run: by the -N.S.S. Co- 
operative Society was the same as the 
establishment which was being run by 
the previous owner of the:Press. The 
owner changed, the machinery chang- 


ed, the location.of the Press was alter - 


ed, and even the employees. were mot 
the same as. before. In fact, none of 
the employees, according to his evi- 
dence, was continued in service. ‘The 
only. witness on whom reliance could 


be placed on behalf of the appellant. 


to prove continuity of the business 
was P. W. 2, Sadasivan Nair, who 
claimed to be one of the employées in 
this Press of the previous emplorer 


and who stated that he continued to ` 


be employed by the N.S.S. Co-opera- 
tive Society. His evidence has righ:ly 
been criticised on the ground that he 
is a disgruntled person who lost his 
service some years later when the 
press was being run by the -N.S.S. Co- 
operative Society. Further he stated 
on oath that the Press was taken over 
‘with ‘all its workers. which is clearly a 
wrong statement and is contradicted 
by P. W. 1, the Provident Fund Ins- 
pector himself. It is also — significant 
that, according to the Provident Fund 
Inspector, compensation was paid to 
the previous employees by the previ- 
ous employer which clearly shows 
that the previous employees were mot 
continued in service, and that they 
were paid compensation for termina- 


tion of their ‘services on transfer of- 


the Press presumably in accordance 
with the provisions of Section 25FF of 
the Industrial Disputes Act. The pro- 
secution could have easily produced the 
accounts of the previous . owner to 


. Show that there were at least some 


employees who were continued in ‘ser- 
vice and who were not paid compen- 
sation, but no ‘such attempt was mede 
on behalf of the appellant: Even the 
sale-deed in favour of the N. S. S. Co- 
operative Society has not been put in 
the paper-book before us and its 
absence is significant in view of the 
statement made by D. W. 1,-one of the 
Directors of the N. S.: S, Co-operat:ve 
Society, who stated that the N. S: S. 
Co-operative Society neither purchased 
the establishment:as a going concen, 
nor did it continue “to run the same 
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establishment. According to D. W. 1, 


-after the- ‘purchase of- the: Press, ‘there 


was a closure for a period ‘of about 3 
months and a new business was started 
in June or July, 1961. when a new esta- 
blishment was set up. The workmen 
employed by the previous owner were 


“not taken over on their old conditions 


of service. Fresh appointments were 
made and all workers were newly re- 


‘eruited, though, at the time of this re- - 


cruitment, some of the old employees 


‘were also taken in service. This evi- 


dence would :clearly shew thet a new 
establishment was set up by the N. S. S. 
Co-operative Society after the. purchase 
of the press. by it from the previous 
owner and that.there was no continuity 
of the old establishment. As we have 
said earlier, the appellant could have 
summoned the accounts of the previous 
owner to show that these facts alleged 
by D. W. 1 are not correct.. Even the 
N. 5. S. Co-operative Society is main- 
taining accounts and registers: and no 
attempt was made on behalf of the 
prosecution to seize or summon those 
registers. It is true that the respon- 
dent himself, on his own initiative, 
did not produce those’ registers in 
defence but, in a criminal case, such a 
circumstance cannot justify raising a 
presumption that the registers would 
have contradicted the evidence of 
D. W. 1:- D.-W. 1. also stated that 
there was a specific provision in the 
) workers, 
who were working in the press pur- 
'chased,- were to be taken in service 
and nobody was, in fact, taken. This 
statement could easily have been 
challenged .before us if the sale-deed 
had been included in the Paper-book. 


~ 


In the absénce of .the sale-deed which _ 


has not been brought ‘to our notice, 
we see.no reason to disbelieve the 
statement of D. W. 1 ard we consider 
that his evidence is decidedly prefer- 


able to that of P. W. 2 whose evidence : 


we have. mentioned abor ve. 


5. -The only other prosecution wit- 
ness who need be mentioned is P. W. 3 
who was also employed by the N.SS. 
Co-operative Society i in this Press after 
the purchase. - He was, however, not 
an employee in this press before its 
purchase by- N.S.S. Co-operative. So- 
-ciety. He was. employed in another 
press which was also purchased by 
this Co-operative . Society; so that his 
evidence about continuity of his ser- 
vice ‘cannot indicate: that this parti- 


86 S.C. [Prs. 5-6] P. F. Inspector v. N. S. S. Co-op:. Society 
` Commr., AIR 1957 Cal 702, are also 


cular establishment was a continua- 
tion of the old establishment set up by 
the previous owner. On:a discussion 
of the entire evidence and in view of 
the fact that the burden of proof lay 
on the appellant, we think that. the 
conclusions of fact-which must be ac- 


cepted are: that, at the time cf the. 


purchase, a new owner came in place 
of the previous owner; the work of the 
Press was stopped on sale and was re- 
started after a break of about three 


months; the machinery’ in the Press - 


was also altered; the persons employ- 
ed previously were not continved in 
service, while a fresh recruitment of 
employees took place, amongst- whom 
only six happened to be previous em- 
ployees; and compensation was paid to 
the workmen at the time ofthe sale 
by the previous owner. On these facts, 
no other conclusion can be’ drawn, 
except that the. old establishment was 
completely closed when the transfer 
of ownership took place and an en- 
tirely new establishment was set up 
three months later, so that, in ‘this 
case, the benefit of non-applicability 
of the Act under Sec. 16 (1) (b). of the 
Act for a period of three years was 
available to the respondent from June 
„lor July, 1961 when the new establish- 
ment was set up. : 


6. In this connection, learned coun- 
sel appearing for the appellant drew 
our attention to a few decisions, in- 
cluding one of this Court, to urge that 


we should not hold that this establish-' 


ment was newly set up in the year 
1961. The first of these. decisions is 
Lakshmi Rattan Engineering. Works v. 
Regional Provident Fund Commr., 
Punjab, (1966) 1 Lab LJ 741 (SC), in 
` which this Court held that a change in 
location of an establishment or a 
change in the line of business would 
not -have the effect that a new esta- 
blishment has been set up provided 


there was continuity of working. That’ 


case cannot apply to the facts as found 
by us in the present case where there 
was no continuity of the business and 
there were the additional factors of 
termination of services of all the 
workmen and new establishment being 
set up by fresh reeruitment of work- 
men, in addition to alteration in 
machinery in the Press. The decisions 
in Jamnadas Agarwalla v. Regional 
Provident Fund Commr., West Bengal, 
AIR 1963 Cal 513 and Bharat Board 
Mills Ltd. v. Regional Provident Fund 


. establishment, this 
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inapplicable to the facts before us in 
the present case. A good deal of re- 
liance was placed on a decision of a 
learned single Judge of the Madras 
High Court in Devi Press v. Regional 
Provident Fund Commr., Madras, AIR 
1965: Mad 462; but even in that case 
the facts were different. One of the 
prominent facts before the Judge was 
that the particular business trans- 
ferred was being run under licences 
and those licences were also trans- 
ferred by the seller to the purchaser. 
In view of this transfer, the learned 
Judge held that it was a case of sale 
of-a going concern and there was 
continuity of business. Without ex- 
pressing any opinion as to whether 
the learned Judge was correct in hold- 
ing that there was continuity of busi- 
ness i that case, the very fact that he 
held the establishment - not to have 
been newly set up on the ground that 
it was a case of a transfer of. a going 
conce:n distinguishes that case from 
the case before us. In the present 
ease, the facts established show that 
the oid business was closed and was 
re-sterted as a new business after re- 
cruiting new workmen. The principle 
to be applied in arriving at a decision 
in such a case appears to us to have 
been rightly explained in a decision of 
a learned: single Judge of the Madras 
High Court in Vittaldas Jaganatha- 
das v. Regional . Provident Fund 
Commr., 1966-1 Lab LJ 240 = (AIR 
ae Mad 508). The learned Judge 
eld :-— 


“If, in a particular case, it appears 
that the new -establishment is not 
genuinely such, but is only an old one 
formally resuscitated in order to avoid 
the legal obligation, it is always open 
to the Court to hold that it is the old 
establishment which is substantially 


‘contiruing, and that the liability to 


contribute must be affixed to the ap- 
parencly new form also. But where, 
in reality, the old establishment has 
come to an end, and there is a new 
establishment is 
entitled to infancy protection ‘in its 
own ~ight, even if it happens by 
coincidence to have employed a large 
part of the personnel of the previous 
establishment.’ 


This princi iple, applied to the facts of 
the present case, can only lead to the 
conclusion that the N.S.S. Co-opera- 
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tive Society had set up a new esta- 
blishment and the provisions of Sec- 
tion 16 (1) (b) of the Act have to be 
applied on the basis that the new 
establishment was set up in June or 
July 1961, so that there was no liabi- 
lity to pay Provident Fund contribu- 
tions or to file the various returns 
during the period to which the prosecu- 
tions related. The acquittal - of - the 
respondent was, therefore, fully justi- 
fied. The appeals are dismissed. 


- Appeals dismissed. 
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(From Allahabad: AIR 1965 All 10) 
J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

The State of U. P., Appellant v. 
Ramkrishan Burman (dead) by his 
legal representatives and others, Res- 

pondents. 
` Civil Appeal No. 444 of 1966, D/- 
26-9-1969. 


_Court-fees and Suits Valuations — 


Court-fees Act (1870), Section 7 (iv-A) 
(U. P.) — “Decree for money and 
other property” — Expression does 


. not include decree concerning money 


or other property. 


A decree for declaration of title to 
money or other property is: not “a 
decree for money or other property.” 
The expression in Sec. 7 (iv-A) (U. P.) 
means only a decree for recovery of 
money or other property. It does not 
include a decree concerning title to 
money or other property. (Para 5) 


A decree in invitum is not an 
instrument securing money or other 
property: such a decree is a record of 
the formal adjudication of the Court 
relating to a right claimed by a party 
to a suit. It does not ky its own force 
secure money or property. 


A suit for a mere. declaration that 
the plaintiff is a owner of certain pro- 
perties does not- fall under S. 7 (iv-A) 
(U. P.) AIR 1965 Al 10, Affirmed. 

(Para 6) 


Mr. N. D. Karkhanis, Sr. Advocate, 
(Mr. O. P. Rana, Advocate, with him), 
for Appellant; Mr. R. Gopalakrishnan, 
Advocate, for Respondents Nos. 1 (i) 
to (iv), (vii) and (xi). 
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State of U. P. v. Ramkrishan (Shah J.) 


of Rani Dhan Dei Kaur be 
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The following Judgment of the 
Court was delivered by 


SHAH, J.—One Radhey Lal institut- 
ed Suit No. 4 of 1950 in the Court of 
the .Civil Judge, Jaunpur, for a 
declaration that he was the “owner in 
possession” of the estate left by Dhan 
Devi. To that suit Ram Krishan Bur- 
man was impleaded as a party-defen- 
dant. This suit was decreed ex. parte. 
Ram Krishan then filed Suit No. 14 of 
1956 in the Court of the Civil Judge, 
Jaunpur, against the heirs of Radhey 
Lal (who had died since the passing of 
the decree in Suit No. 4 of 1950), 
claiming that. he was “appointed an 
heir by Dhan Devi” of properties des- 


' eribed in lists B, J & D in the plaint, 


that the dispute concerning the in- 
heritance to the estate left by Dhan 
Devi was settled between him and 
Radhey Lal, that Radhey Lal admitted - 
his title to the properties in Lists B, 
J & D and it was agreed that in the 
properties in Lists A, B, J & D Radhey 
Lal had 11/16th share and that he had 
5/16th share, that a memorandum was 
drawn up in that behalf, and that 
Radhey Lal represented tc him that a 
compromise decree will be obtained in 
that suit, but thereafter taking advan- 
tage of his ignorance Radhey Lal 
obtained a decree ex parte. The fol- 
lowing substantive reliefs were claim- 


- ed by the plaintiff. 


*(a) that a declaratory decree in 
favour of the plaintiff and against the 
defendants declaring the plaintiff as 
the owner of the properties in Lists A, 
B, J & D be passed; 


(b) in case in the opinion of the 
Court prayer (a) cannot be granted, 
then, alternatively, declaration declar- 
ing the plaintiff as the owner of pro- 
perties in B J & D being the stridhana 
issued, 
decree in Suit No. 4 of 1950 has no 
adverse effect on the rights oi the 
plaintiff;” 


The plaintiff valued the properties in 
dispute at Rs. 5,99,503/6/3, but.on the 
footing that he. had claimed a mere 
declaration: paid Rs. 18/12/- as court- 
fees as in a claim under Sch. II Cl. 17 
(ii) of the Court-Fees Act. 


2. The Inspector of Stamps report- 
ed to the Civil Judge that in his view 
the .case fell within Sec. 7 (iv-A) as 
incorporated by the U. P. State Legis- 
lature, and court-fee was chargeabie 
according to the value of the subject- 
matter, and the plaintiff was liable ta 
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pay Rs. 3,522/8/- as court~fee on the 
plaint. 
plaintiff to amend the plaint and to 
pay the court-fee remaining due. 

3. The. plaintiff appealed against 
the order of- the Civil Judge to to the 
High Court of Allahabad. ` The High © 
Court held that the court-fee paid. by . 
the plaintiff was proper and sèt aside 


the order holding that the ‘case did not. 


fall within S. 7 (iv-A) of the Court- 
Fees. Act: 
pealed to -this Spurt with ` 
leave. 


4. Section 7 Giv-A). of ‘the Const 


Fees Act as enacted ‘by’ the U. P.State_ - 
Legislature insofar as. it is relevant, . 


reads : 

In suits for ‘or avoe cancëlla- 
tion of or adjudging void or voidable - 
a decree for money or other property 
- having a market value, or an instru- 


ment securing money or other propers 


ty-having such alue. 


` (1) where the plaintiff or. his. ‘prez 
decessor-in-title,: was -a-party to the 


. decree or the instrument,. according to` 
the value at the subject-matter, and ` 
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There is no aie ‘that the plaintiff - 
claimed a declaration adjudging void. 


the decree in Suit’ No. .4 of 1950 
declaring Radhey Lal to be. the “owner 


in possession: of the estate of Dhan .- 


Devi”. The plaintiff by his plaint had | 
claimed two declarations in the alter- 
native, and prima facie, the plaint was . 
of the description in Sch. II, CL- 17 
(iii) of-the Court-Fees Act. But coun- 
-sel for the State of , U. P.- cortends 


that the reliefs claimed fell within - 


See. 7 (iv-A) of the Court-Fees Act. 
Counsel says’ that the expression 
“decrees for money or other property” 
does not mean a-decree awarding 


“money or other property;.but a decree - 


concerning or relating to money or 
other property, and he says that 


where the’ Court declares the plain- - 


tiffs title to money or-- property 
simpliciter, the. decree is one for 
-money or for other property. We are 
unable to agree with that ‘contention. 
The expression “for” occurs- twice in 
the opening part of the clause: Evi- 
dently the expression “for” when it 
occurs for the first. time means “for 
obtaining a décree ordering - (payment 
or, recovery of)”. The expression “for” 
also occurs in several other clauses of 
the Court-Fees Act. In Sec. 7 cf tke 
Court-Fees - Act as amended by the 


The Civil J udge ordered the’ 


The State of U. P. has ap-: . 
: Speer: : 


covery, of)”. 
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U. P. Legislature which deals with 


computation of court-fee payable in 7 


certain classes of suits, 
clauses occur: 
~*q) In suit for money 


following 


a Ro 


(ii) (a) In suits. for maintenance and 


annuities or. other 
Periodically : ee 


‘sums - “ payable 


B E . ¥ 

(b) In suits for reduction < or: enfiance- 
ment, of maintenance and annuities or 
other sums: peyable periodically— 

(iii) In suits- for moveable property 
other money, . where. the subject- 
matter has a market value— 
(iv) In suits ~~ - 
(b) for accounts. 
' (iv) B. In suits— . > 
-(a) for a right to some. 3 
- to arise out of land. f 

o (iv) C. In suits— 


(a) for the’ restriction of conjugal 
rights, 


ea 
w 


(c) for establishing a right to. the 
custody or - ‘guardianship | of. any -per- 
son. ` 


tween rival tenants— 
(vi) A. In. suits. for partition. 
äi) In suits for the interest of an 
assignee of land-revenue. 


(ix) In suits agdinst a mortgagee for ` 


the recovery of the property. mort- 
gaged. 


(x) In” “suits for ‘specific perfórm-. 


ance— 
(xi) In the following suits between 
landlord and tenant— 


(a) for the delivery by a tenant of 


the counter-part of a ‘lease, 
R 
(e) for the delivery. by a landlord of 
a lease, i 
(cc) for the recovery of immoveable 
property from a. tenant,* * 
(f) for. abatement of rent, 


(g) for commutation . of rent, 
R 


Tn all. these duas ‘the expression 
“for” 
ing a decree crdering (payment or re~ 
If the expression “for” 
occurring for the first time in Sec- 
tion 7 (iv-A) means in. the context in 
which .it occurs obtaining a decree for 
cancellation of or adjudging void or 
voidable a decree, it would be difficult 
to hold that the- expression “decree 
for money or other property”. -has a 


. (b) for: establishing or. annulling or 
dissolving a marriage, 


(v) A. In suits.for posséssion 8 RT 
(v). B. In -suits for possession. be 


is used as meaning “for obtain- , 


1871 : 


wider connotation and means a decree : 


which concerns or relates to y money or 
other property. 


5. A decree for declaration of tile 
to money or other property is no: a 
decree: for money or other property. 
In our judgment the expression “decree 
for money or other property” means 


jonly a deeree for recovery of money - 


or other property. It does not inchide 


a decree concerning title to money or. 


other property. - 


6. It was urged that in any event 
the plaintiff had sued for adjudging 
void or. voidable an “instrument” 
securing money or other property hav- 
ing market value. But a decree in in- 
vitum is not an instrument ‘securing 
money or other property: such a 
decree is a record of the formal ad- 
judication of the Court relating toa 
right claimed by a party to a suit. It 
does . not by its own force secure 
money or property. A consent decree 
in certain cases may be regarded as 
an instrument securing money or other 
property, where the decree proceeds 
upon a contract which had that effect, 
but that is only because a consent 
decree isarecord of the contract be- 
tween the parties to which is super 
added the seal of the Court. In our 
view the High Court was right in 
holding that the court-fee' paid on the 
plaint was proper. It may be poirted 
out that the plaintiff had claimed ncth- 
ing more than a declaration with re- 
gard: to certain properties. 


7. We are also unable to accept 
the contention of counsel for the S-ate 
that the relief for declaration was a 
mere device or subterfuge intended to 
conceal the true purport of the cleim. 
It is: evident that the District Mazis- 
trate, Jaunpur was in possession of the 
property in dispute and if the Civil 
Court declared the title of the plain- 
tiff, he would be ‘entitled to secure re- 
cognition of his rights. 


8. Before parting with the case we 
must observe that we have felt greatly 
perturbed by the course which -his 
litigation has taken. The suit was fled 
in 1956. And after 13 years only the 
question of court-fee payable on the 
plaint is decided: In the meanwhile 
the orginal plaintiff died. The delay 
is largely attributable to the rigid at- 


titude of the State which has by insist- - 


ing upon a comparatively small cleim, 
held up the proceedings for all tkese 


Mula v. Godhu 
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Tong years by raising contention which 
had no merit. We trust the Court of 
First Instance will take up this suit for 
hearing with the least practicable de- 


_lay and dispose of the suit according 


to law. The. State to pay in this ap- 
peal the costs of the heirs of the origi- 
nal plaintiff. A 

‘Appeal dismissed. 
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(V:58 C 18) . : 

(From : Punjab & Haryana)* 

J. M. SHELAT, C. A. VAIDIALINGAM 
AND DUA, JJ. 

- Mula and others, ` Appellants v. 
Godhu and others, Respondents.. 

Civil Appeal No. 1156 of "1967, D/- 
28-8-1969. 

Punjab, Pre-emption Act (1 of 1913) 
as amended by Act (18. of 1960), Sec- 
tion 31 — Section is retrospective — 
Appellate Court must give effect te 
amendment — Pre-emption decree by 
trial Court—Appeal — Appellants de- 
prived of their right in 196) by amend- 
ment — Appellate Court cannot pass 
decree in favour of appellant — Decree 
passed Appellant appealing to 
Supreme Court for enhancement of 
pre-emption amount in favour of res- 
pondent — Appeal cannot be allowed 
— Section 28 of the Act and Order 20, 
aes 14 of Civil P. C. cannot be ignor- 
ed. 

Section 31 as amended by Act 10 of 
1960 jis. plain and comprehensive 
enough to require an appellate Court 
to give effect to the substantive provi- 
sions of the Amending Act whether the 
appeal before it is one against a 
decree granting pre-emption or one 
refusing that relief. Tt is not open to 
the Supreme -Court to pass a decree of 
pre-emption in favour of the appel- 
lants who were deprived in 1960 of- 
their right to secure such a decree in 
the suit. Indeed it was not open even 
to the High Court to pass a decree of 
pre-emption in favour of the appel- 
lants on January 6, 1967. The argu- 
ment that the appellants had already 
secured decree in their favour by the 
trial Court, which:decree has become 
final, and that they have fully compli- 


*(Civil Regular First Appeal No. 152 of ` 
1958, D/- 6-1-1967 — Punj. & Har.) 
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the appeal, they are merely seeking 
modification of the decree of the High 
Court in favour of respondents by 
getting the amount of -pre-emption 
money enhanced without claiming any 
right of pre-emption’ in their own 
favour, is unsustainable. This argu- 
ment ignores that the scheme of Sec- 
tion 28 of the Act read with Order 20, 
Rule 14, Civil P. C. does not postulate 
decrees of` pre-emption in favour of 
rival pre-emptors on payment cf dif- 
ferent. amounts of purchase money in 
respect of the same sale.. AIR 1963 SC 
553, Rel. on. (Para 7) 


Cases Referred: Chronological Paras 
(1963) AIR 1963 SC-553 (V 50) = 
(1963) 3 SCR 858, Ram adele 
v. Munshi ; 


M/s. Brij Bans Kishore, Mahabir 
Prasad Jain and J. P. Gupta, Advo- 
cates, for Appellants; M/s. V: C. Maha- 
jan and M: S..Gupta, Advocates, for 
Respondents, Nos. 1-and 2. 


The following Judgment of 
Court was delivered by 


DUA, J.:— This. appeal on certifi- 


the 


cate has been preferred by one set of 


pre-emptors (plaintiffs-in suit No. 556 
of 1958) against’ the judgment and 
_ decree of the High Court of Punjab 
’ and Haryana allowing the rival plain- 
tiffs-pre-emptors’ appeal by recucing. 
the pre-emption money and’ passing a 
decree of pre-emption on payment of 
Rs. 1,05,800 instead of Rs. 1,35,C00 as 
directed by the trial Court. 


2. On behalf of the rival pre-emp- 


tors (plaintiffs in suit No. 559 of 1958): 


who are arrayed as respondents 1 to 3 


in this Court, a preliminary objection. 


was taken to the competency cf the 
present appeal. The appellants’ right 
-to appeal was challenged on the ground 
that the amendment ofthe Punjab 
Pre-emption Act (hereinafter called the 
Act) by the Punjab Act X of 1960 had 
deprived them of their right of‘ pre- 
emption with - retrospective effect. 


The appellants had based their right- 


of pre-emption in their suit on the 
ground of their being proprietcrs of 
the village. They were deprived: of 
this right by the Amending Act of 1960 
and Section 31 of the Act as amended 
made the amendment retrospective. in 
its operation. by prohibiting the Courts 
from passing decrees. inconsistent. with 
the Amended Act. The right. oi res- 


_ pondents 1 to 3 who had sued as sons 
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of the vendors remained undisturbed 
by the amendment. It was on this 
basis that the preliminary objection 
was pressed before us. 


3. The facts relevant for the pre- 
sent appeal may now briefly be stated. 
The land in suit-was sold by a register- 
éd sale deed on June 18, 1957 by Kashi, 
Marchand and Bhagoo -(respondents 4 
to'6 in this Court) to respondents 7 to 
18 for- an ostensible consideration of 
Rs. 1,35,000. The appellants and res- 
pondents 1 to 3 instituted two separate 
suits. for pre-emption in respect of 
this sale. In both the suits the sale 
price as inserted in the sale deed was 
questioned. The two suits were con- 
solidated and the plaintiffs in each suit 
were joined as defendants in the other 
suit as contemplated by Section 28 of - 
the Act. It appears that on April 28, 
1958, a statement.was made on behalf 
of the vendees admitting the right of 
the pre-emptcrs in both the suits and 
conceding that a decree be passed in 
favour of respondents 1-to-.3 in the 
first instance and on their failure to 
pay the amount, the appellants be held 


-entitled to a cecree on payment of Rs. 


1,35,600. Apparently all other objec- 
tions raised by the vendees to the right 
of the pre-emptors were dropped. 
Counsel for the appellants also made 
a statement expressing his willingness 
to pay a sum of Rs. 1,35,000. Counsel 
for. the responderts 1 to 3 however 
did not accept the amount of conside- 


ration as entered in the sale deed and ` 


wanted the issue in regard to the pre- 
emption money to be decided on. the 
merits. The trial Court by its judg- 
ment and decree dated June 30, 1958 
granted to the plaintiffs in both the 
suits a decree in the following terms: 


“It is ordered that a decree is grant- 
ed to the pleintiffs for possession of 
land in suit by pre-emption on pay- 
ment of Rs. 1,35,000 on the condition 
that the plaintiffs deposit this amount 
in the Court for payment to the ven- 
dees-defendanis within one month on 
or before 30th July,. 1958, otherwise this 
suit shall stand dismissed. In case of 
default by the plaintiffs Godhu ete. 
Moola and other rival pre-emptors, 
who are: plaintiffs in suit No. 556 of 
1958 shall be entitled to deposit the 
above amcunt as pre-emption money 


-on or befcre 30th October, 1958, and 


get the possession of the land in suit.” 
This decree was apparently framed in 
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the light of the-provisions of Section 28 
of the Act and Order 20, Rule 14, Civil 
P. C. Section 28 which provides :for 
concurrent hearing of two or more 
suits for pre-empting the same sale 
Jays down that each decree shall state 
the order in which each claimant is 
entitled to exercise his right of pre- 
emption. Order 20, Rule 14 (1) (a) 
lays down that the decree in a pre- 
emption ‘suit shall, when purchase 
money has not been paid in the Court, 
specify a day on or before which the 
same shall be paid and Order 20, 
Rule 14 (2) (b) provides inter alia that 
in so far as the claims decreed are 
different in: degree, the claim of the 
inferior pre-emptor shall not take 
effect unless. and until the superior 
pre-emptor has failed to comply with 
the provisions of sub-rule I 


4. Respondents 1 to 3, feeling dis- 


satisfied with the decision on the. 


amount of deposit to be made, preferr- 
ed an appeal to the Punjab High Court. 
On January 6, 1967 the High Court al- 
lowed the appeal and reduced the 
amount of deposit to Rs. 1,05,800. 
While framing the decree the High 
Court allowed the plaintiffs — pre- 


emptors a period of three months from. 


January 6, 1967, for depositing in 
Court the amount of Rs. 1,05,800 fail- 
ing which their suit was directed to 
stand dismissed. Nothing was stated 
in the decree as regards the claim of 
the appellants. Attention of the High 
Court apparently does not seem to 
have been drawn to the provisions 
either of Section 28 of the Act or of 
Order 20, Rule 14, Civil P. C. or of 
para 3 of Chapter I-M (c) at page 58 
of Volume I of the Punjab High Court 
Rules and Orders. Para 3 aforesaid 
emphasises the importance of speci- 
fying a definite date for the deposit of 


money in Court. 


5. It may at this stage appropriate- 
Ty be observed that the omission to 
state in the decree the order in which 
the two rival claimants were entitled 
to exercise their right of pre-emption 
might have been due either to the 
fact that the appellants (who were im- 
pleaded as respondents in the High 
Court) in view of Section 31 as inter- 
preted in Ram Swarup v. Munshi, 
(1963) 3 SCR 858 = (ATR 1963 SC 
553) did not press their claim.and did 
not ask for the inclusion of a direction 
‘regarding their right in the High Court 
decree, or to the fact that they may 
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have felt that having expressed their 
willingness in the trial Court to de- 
posit Rs. 1,35,000 it was no longer open 
to them to question this valuation. It 
is also not unlikely that in view of the 
decision in Ram Swarup’s case (supra) 
the High Court thought that the only 
right of pre-emption subsisting on 
January 6, 1967 was that of respon- 
dents 1 to 3 and that there was, there- 
fore, no occasion for making any con- 
sequential order in favour of the ap- 
pellants under Order 41, Rule 33, Civil 
P. C. The judgment of the High Court 
does not contain any discussion on the 
point as to why no reference was made 
to the appellant’s claims. It would 
certainly have been more helpful if 
the High Court had stated something 
in its judgment on this aspect. In the 


‘circumstances of this cass, however, 


we need say nothing more on this 
point. . ` 


6. Itis against the decree of the High 
Court reducing the amount of deposit 
to be made by respondents 1 to 3 that 
the appellants — pre-emptors have 
come to this Court on appeal and their 
right to appeal is challenged on the 
ground that the existing law of pre- 
emption has retrospectively deprived 
them of their right to pre-empt- by 
prohibiting the Courts from passing a 
decree for pre-emption inconsistent 
with the Act as amended. .The chal- 
lenge seems to be well founded. 


7. This Court had in Ram Swarup’s 
case (1963) 3 SCR 858 = (AIR 1963 
SC 553) (supra) occasion to construe 
the effect of Section 31 of the Act. 
According to that decision, Section 31 
is plain and comprehensive enough to 
require an appellate Court io give 
effect to the substantive provisions of 
the Amending Act whether the appeal 
before itis one against adecree grant- 
ing pre-emption or one refusing that 
relief. Following. the ratio of this 
decision it must be held that it is not 
open to this Court to pass a decree of 
pre-emption in favour of the appel- 
lants who were deprived in 1960 of 
their right to secure such a decree in 
the present suit. Indeed it was not 
open even to the High Court to pass 
a decree of pre-emption in favour of 
the appellants on Jaunary 6, 1967 and 


the decree of that Court is unexcep-~ 


tionable in this respect. The argu- 
ment that the appellants had already 
secured a decree in their favour by the 
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final, and that they have fully compli- 
ed with its terms and further that in 
the present appeal, they are merely 
seeking modification of the decree of 
the High Court in. favour, of respon- 
dents 1 to 3 by getting the amount. of 
pre-emption money enhanced. to ‘Rs. 
-/1,35,000, without claiming any right of 
pre- emption in their own favour is 
unsustainable. This argument. ignores 
that -the scheme of Section 28 of the 
Act read with Order 20, Rule 14, Civil 
iP. C. does not postulate decrees. of 
pre-emption in favour of rival prè- 
emptors on payment of different 
amounts of purchase money in respect 
of the same sale. Such a course -may . 
lead to conflicting decisions on the 
question of value of the property. 
sought to be pre-empted for the. pur- 
poses of pre-emption suit. Besides, 
the appellants’ right to pre-empt the 
sale under the unamended law was 
admittedly inferior to that :of- respon- 
dents 1 to 3 and the appellants ‘could 
only be held entitled to exercise their 
right after the failure of. the said res~ 
pondents to- comply with ‘the terms of 
the decree in their favour. The right 
of respondents 1 to 3 was determined. 
by the High Court and it was claimed 


cn their behalf at the Bar of this: 


Court that they had already deposited 
the pre-emption money as required. by 
the High Court decree. . Indeed this 
assertion was not disputed on behalf 
of the appellants. 
ly unable to hold that the appellants ` 
have successfully executed the decree 
cf pre-emption in their favour. 


8. The appellants further develop- 
ed their argument by submitting that 
the decree passed by the trial Court 
in their favour was never appealed 
against and that the same has become ‘ 
final and binding on all parties. The 


E only appeal preferred by respondents 


1 to 3, according to this submission’ 
was from the decree in their own suit, 
with the result -that the decree in 
favour of the appellants passed by- the 
trial Court in their suit has by now 
kecome conclusive and unassailable. 
We cannot: accept this submission.. 
There is nothing on’ the record to 
show that the appeal presented in-the 


High Court by respondents I to 3 was. 


directed against the decree passed in 
~ their suit. Apparently, the appeal was 


filed against the decree passed in the 
consolidated suits dealing with the 
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-We are according- 
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‘rights of both the rival- pre-emptors, , 


and all the parties interested in the 
right of pre-emption were impleaded 

in the appeal. 
seems to us to be only another way of 
putting the same argument, - namely, 
that there can be two or more different 
determinations of the amount of pre- 
emption money in the two consolidat- 
ed suits: for’ pre-empting the sale in 
question. It also 
claim by an inferior pre-emp- 
tor to pre-empt the sale by mak- 
ing the deposit of -the pre-emp- 
tion money. b2fore -the : superior pré- 
emptor has failed to comply with .the 
terms of ‘the decree in his -favour. 
This argument, as. the foregoing’ dis- 
cussion shows, 
the present . ‘case, a further question 
arises as'to whether or not it was open 
to the appellants ‘to ask the High Court 


. not to: vary the determination of pre- 


emption money in the appeal prefer- 
red by responcents 1 to 3 without for- 
mally preferring a ‘separate appeal 
from the other decree considered to 
have been passed in the other suit 
because passing of such an inconsis- 
tent decree on appeal on the question 
of valuation would not be permissible 
in law. No argument on` these lines 
was addressed. 
The effect- cf this omission has not been 
canvassed in this Court either. We 


would, therefore, express no opinion 


on this aspect. The final decree relat- 
ing to. the rival claims of. pre-emption 
‘in respect of the sale in question, how- 
ever, seems to be - that of the High 
Court which may well be -considered 
to be binding on all the parties to it. 


And then, if the appellants’ claim that ` 
_the decree’ passed in their favour by.. 


the trial Court in their. suit has 
already become final and -their right 
is unaffected by the -decree of the 
High Court, then they cannot ‘be con- 
sidered to be aggrieved by the im- 
pugned- decree and, therefore, -they 
cannot claim any locus standi to ap- 
peal against it. 


9. From whichever point of view 
the ap-. 
pellants.canno- claim a right of-ap- 


one looks at the position, 


peal from the decree of the High Court 
determining the. pre-emption. money 
to be Rs. 1,05,800/-.. The right to ap- 
peal against that decree can only be 


. exercised by a person whose claim of. 


pre-emption -in respect of the sale in 


question can be considered to have 


Besides, this. contention _ 


postulates a. 


is without merit. In _ 


in the High Court. ` 
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been adversely - affected - by it. The 
appellants on their own Areeni 


possess no such right. 


10. The preliminary abiecto 


therefore, succeeds and allowing the - 
same we dismiss the appeal-with: cos 2 
have | 


Respondents 1 to 3 claim. to 
deposited the amount.within the time 


specified by the High Court and as the- 
appellants do -not as indeed cannot. 


claim a decree in their favour from 


- this Court, it becomes. unnecessary - for 


us to specify any. date for the payment 


of- such deposit. 
. Appeal dismissed. 


AIR 1971 SUPREME COURT 93 
(V 58 C 20) 
- (From: Punjab)* age, 2 
J. C. SHAH, V. RAMASWAMI 
AND A. N. GROVER, JJ. . 
Sheolal and. others, Appellants V. 
Sultan and others, Respondents. ` 
Civil Appeal ‘No. 1115 of 1966, a 
15-9-1969. 
(A) Redemption of Moelsikes Pun- 
fab) Act (2. of 1913), S. 9 — Peti- 


tion fer redemption dismissed be- ` 


cause it raised . complicated questions 
of law and mortgagor relegated to 
Civil Suit—Crder does not fall under 
Sec. 9 — Limitation under Article 14 
Limitation Act does not ‘apply. 


Where the Assistant Collector did 
not pass the order under the Act dis- 
missing the petition under the Act for 
redemption of the mortgage for any 
reason recorded by him but merely 
ordered that the case. raised compli- 
cated questions of fact and law which 
could not be tried in a summary pro- 
ceeding such an order does not fall 
within the terms of See. 9 of Act 2 of 
1913. Even if by the order the 
petition was dismissed, not the 
form of the order, but ‘its sub- 


. stance “will ‘determine the applica- 


[ade 


tion of the period of limitation pres- 
cribed by Art. 14 of the - Limitation 


Act.. An-order relegating the mortga- - 


gor to a civil suit for obtaining an 
order of redemption even if it -be- 
comes final does not bar -a suit for 
redemption, for it raises- no cloud on 
we title of the mortgagor arising out 


* (S. A. No. 1169 of 1962, D/- 18-11- 
1965 Puni.) : 
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bighas with one Meda. 


` plaintiffs” 
.1960, a - suit.in the civil court for 
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of the mortgage. Such an order is not 
one which is required to be set aside.. 
An-order required to be set aside is 
one which the officer -making it has 
jurisdiction -to make it and has the 
effect of barring the claim for relief 
unless. it is set aside. The order of the 
Assistant: Collector merely declared 
the rights of the -plaintiff under the 
common law: it did.not bar the claim 
to relief for.redemption in civil suit, 
and on- that account it was, not an 
order which was required to be set 
aside. AIR 1943 Lah 176. (FB) and 
AIR 1965 Punj 502, Rel..on. {Para 6) 

{B) Limitation Act (1908), Article 14 
— Order in summary proceeding dis- 
missing petition on ground that it 


‘raised complicated questions of law 
-` and petitioner relegated to civil suit 
. — Order does not fall under Art. 14. 


{Para 6) 


i Gases Referred: Chronological Paras 


(1965) AIR 1965 Punj 502 (V 52) = 
ILR (1966) 1 Punj 193, Dewan 
Chand v. Raghbir Singh ` T. 

(1943) AIR 1943 Lah 176 (V 30) = 
ILR (1944) Lah 1 (FB), Tulsi 
Das v.. Diala Ram 
M/s. . 

Mathur,- Advocates, for ~Apvellants; 

Mr. K.-S. Chawla, Advocate and M/s. 

L. K. Mehta and S. K. Mehta, Advo- 

cates.of M/s. K. I... Mehta and Co., for 


- Respondents Nos. 1 to’ 7. 


The ‘following judgment of the 
Court was delivered by 


SHAH, J.—Ram Sarup was the 
owner of a piece of land measuring 30 
bighas 12 biswas. By a deed dated. 
August 16, 1935, Ram Sarup mort- 
gaged without possession a part of the- 
land | measuring approximately . 26 
Ram- Sarup 
on November 27, 1941, mortgaged 
with. possession the entire area of the 


-land to Ananda. Ram Sarup then sold 


his rights in 27 bighas and 1. biswas of 


` the land on May 14, 1943 to Buru and 


others—who may be collectively call- 
ed ‘the plaintiffs’—for Rs. 6,000/-. The 
plaintiffs then applied on May 23, 
1951, under Sec. 4 of the Redemption 
of ‘Mortgages (Punjab) Act 2 of 1913 
for redeeming the mortgage in favour 
of Meda. This application was -reject- 
ed on June 29, 1951. ‘Thereafter the 
instituted - on ` August 20, 


redemption of the mortgage. The suit 
was resisted, inter alia, on the ground 
that the period of limitation prescrib- 


Rameshwar Dial and A. D. 
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ed by Art. 14 of the Indian Limitation 
Act, 1908, had expired. 
mitted that the plaintiffs had moved 
an application for redemption of 
mortgage under Sec. 4 of the Redemp- 
tion of Mortgages (Punjab) Act 2 of 
1913 but the same was ‘dismissed on 
June 29, 1951,. by the Assistant Collec- 
tor and since no suit was filed within. 


one year from thai date, “the suit for. 


redemption of the first. mortgage in 
favour of Meda was barred: The Trial 
Court dismissed the suit for. redemp- 
tion of the mortgage in favour: of 
Meda, and granted a decree for re- 
demption of the second mortgage 
dated November 27,:1941. The plain- 
tiffs appealed to the District: Court, 
Gurgaon. The District Court allowed 
the appeal and ordered. redemption of 
the land including the mortgage in 
favour of Meda. The decree passed 
by the District Court was confirmed in 
second appeal by the. High Court of 
Punjab. With special leave, this ap- 
peal has been preferred by sons of 
Meda. . 


2. The record of the proceedings 
before the Assistant Collector was, it 
was reported, destroyed before the 
suit was filed, and an extract from the 
register of redemption applications 
could be tendered in | evidence. 
last column of the extract’ contained 
the entry: .“The application is reject- 
_ ed and should be consigned to the re- 

cord room.” An- endorsement on the 
docket maintained by the Advocate 
` who appeared in the.case before the 
Assistant Collector showed an endorse- 
-ment dated June 29, 1951: “Applica- 
‘tion rejected. The petitioner has today 
been ordered to file a civil suit.” The 
Trial Court and the District Court 
held that the petition for redemption 
was not tried by the Assistant Collec- 
tor; he rejected the petition holding 
that the application raised complicat- 
` ed questions of fact and law, and on 
that account was not triable in exer- 


cise of the summary jurisdiction pres- ` 


cribed under Act 2 of 1913. With this 
view the High Court agreed. 


3. Counsel for. the appellants con- 
tends that the order of the Assistant 
Collector. rejecting. the petition. under 
Sec. 4 of the Punjab Act 2 of 1913 be- 
came final by virtue of See. 12 of the 
Act and the mortgagor could not sue 
to redeem the mortgage in favour of 
Meda after the expiry of one „year 
from the date of the order: 


‘Sheolal v. Sultan (Shah J.) 


It was sub- 


The. 


A.L R. 


4. The relevant provisions of the 
Redemption of Mortgages. (Punjab) 
Act 2 of 1913 may first be noticed. ` 


5. By Sec. 4 it is provided: 


“The mortgagor or other person en~ 
titled to institute a suit for redemp- 
tion may, at any time after the princi- 
pal money becomes payable and before 
a suit for redemption is barred, present 
a petition to the Collector applying for 
an order directing that his mortgage 
be redeemed, and where the mortgage 
is with possession that he be put in 
possession of the -mortgage property- 


Sections 5, 6 and 7-deal with the 
procedure to be followed in the trial of 
applications under the Act. 

Section .8 provides: 

“where both parties appear when 
the petition is called on for hearing, 
the Collector shall enquire from the 
mortgagee whether he admits that the 
petitioner is entitled to redeem, whe- 
ther he is willing to accept the sum 
in deposit in full discharge of the 
mortgage debt, and where the mort- 
gage is with possession whether he is 
willing to surrender possession of the 
mortgaged property. 

If the mortgagee replies in the 
affirmative, the Collector shall make 
an order as laid down in Section 6 (a), 
(b), (c) and (d) of this Act. - 

žo. ¥- à x Moe 
Section 9 on which reliance is prima-. 
rily placed provides: 

“If the mortgagee raises objection 
on any ground other than the amount 
of the deposit,.or if the petitioner is 
not willing to pay the sum demanded 
by the mortgagee, the Collector may 
either (a) for reasons to be recorded 
dismiss the petition, or (b) make a 
summary enquiry regarding the objec- 
tion raised by the mortgagee or re- 
garding the sum due.” 

Section 10 provides for enquiry into 
objections raised by.the mortgagee 


“and Sec. 11 provides for enquiry re- 


garding the sum due under the mort- 

gage and further provides for making , 
deposit by the mortgagor within the 

period to be fixed by the Collector. 

Section 12 provides by the first para- 

graph: 

“Any, party aggrieved by an order 
made under Sections 6, 7, 8, 9, 10 or 
11 of this Act may institute a ‘suit to 
establish his rights in respect of the 
mortgage; but, subject to the result of 
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such suit, if any, the order shall be 
conclusive.” 


Article 14 Schedule I of the Limita- 
tion Act, 1908, provides that a suit to 
set aside any act or order of an offcer 
of Government in his official capacity, 


not herein otherwise expressly provid- , 


ed for, shall be filed within one year 
of the date of the act or order. 


‘6. We are‘unable to agree with the 
appellant’s contention that since no 
suit was filed within one year of the 
date on which the application of the 
plaintiffs was rejected by the Assis- 
tant Collector, the order. - dismissing 
the application was conclusive, and 
the suit for redemption by the plain- 
tiffs was not maintainable. Section 9 
(1). (a) of the Act authorises the Col- 
lector to dismiss the petition for rea- 
sons to be recorded,-where the mort- 
gagee raises objection on a ground 
other than the amount of deposit or 
if the mortgagor is not willing to pay 
the sum demanded by the mortgagee. 
There is no evidence that the mort- 
gagor declined to pay the sum demand- 
ed by the mortgagee. Again the 
Assistant Collector did not pass an 
order dismissing the petition for any 
reasons recorded by him. He merely 
ordered that the case raised compli- 
cated questions of fact and law which 
could not be tried in a summary pro- 
ceeding. Such an order, in our judg- 

ment, does not fall within the terms of 
Sec. g of Act 2 of 1913. Even if by 
the order the petition was dismissed, 
not the form of the order, but its sub- 
stance will determine the application 
of the period of limitation prescribed 
by Article 14 of the Limitation Act. 
An order relegating the mortgagor to 
a civil suit for obtaining an order of 
redemption even if it becomes final 
does not bar a suit for redemption, for 
it raises no cloud on the title of the 
mortgagor arising out of the mortgage. 
Such an order is not one which-is re- 
quired to be set aside. An order re- 
quired to be set aside is one which the 
officer making it has jurisdiction to 
make it and has the effect of barring 
the claim for relief unless it is set 
aside. The order of the Assistant Col- 
lector merely declared the rights of 
the plaintiff under the common law; it 
did not bar the claim to relief for 
redemption in a civil suit, and on that 
account it was not an order which was 
required to be set aside. 


L-T. Commr., Delhi v. S. Engg. Works, Kanpur 
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7. In Tulsi Das v. Diala Ram, ILR 
(1944) Lah 1 = (AIR 1943 Lah 176) 
(FB), Tek Chand, J., delivering the 
principal judgment of the Court dealt 
with the question which falls to be 
determined in this case. The learned 
Judge observed: 


ee the suit referred to in Sec. 12 
is to establish the “erroneous nature 
of the order’. Now what is the error 
committed by the Collector in his 
order which the mortgagor must seek 
to have set right by a declaratory 
suit? No civil court can grant a 
declaration that the Collector’s view 
that the matter was toa difficult for 
summary redemption was wrong and 
compel him to proceed with the sum- 
mary enquiry. The order of the Col- 
lector’ does not affect the rights of the 
parties in any way; it is conclusive to 
this extent only that the vetition for 
summary redemption has been dis- 
missed and no other petition under 
the Act would lie. No suit under Sec- 
tion 12 being necessary or competent, 
there was no bar to the mortgagor 
suing for redemption in the civil 
courts within the period allowed by 
law in ordinary course.” 

The same view was expressed in a 
judgment of the Punjab High Court 
Dewan Chand v. Raghbir Singh, ILR 
(1966) 1 Punj 193 = {AIR 1965 Punj 
502). The Court, in that case pointed 
out, in our judgment rightly, that 
Art. 14 of Sch. I to the Lirnitation Act 
does not apply: to a suit. which does 
not seek to set aside the order of an 
officer of the Government. When the 


-Collector decides nothing against the 


mortgagor and directs that the matter 
be settled in a civil court, the Collec- 
tor’s decision does not stand in the 
way of the suit for redemption. 
8. The appeal fails and is dismissed 
with costs. š 
Appeal dismissed. 


AIR 1971 SUPREME COURT 95 
(V 58 C 21) ; 
J. C. SHAH, K. S. HEGDE AND 
- A, N. GROVER, JJ. 

The Commissioner of Income Tax, 
Delhi (Central), New Delhi, Appellant 
v. M/s..Singh Engineering Works (P} 
Ltd., Kanpur, Respondent. 

Income Tax Reference Cases Nos. I 


-and 2 of 1969, D/- 11-8-1970. 
AN/IN/D875/70/GKC/T . 


~ (1970) ATR 1970. SC:778 (V. 57) = 


` 96 S. C. [Prs. 1-4] I-T. Commr.,-Delhi v. S. Engg. Works, Kanpur ~ 


Income-tax Act (1961), Sections 273, 
297 (2) (g) — Assessment proceedings 
for the years 1960-61 and 1961-62 
initiated under Sec. 18-A of Income- 
tax Act (1922) — Completion of assess- 
ment after 1-4-1962. — Income-tax 
Officer taking view that: assessee had 
furnished inaccurate and untrue esti- 
mates of tax without ‘satisfactory - ex- 
planation —. Hé-is entitled ‘to impose 
- penalty: under Sec. 273. -AIR 1970 SC 

“478, Rel on. . l (Para 4) 
Cases Referred: Chronological Paras 


Civil “Appeal No. 1593 of 1969; .. 
D/- 18-11-1969, M/s. Jain: Bros. ine 
' y, Union of India. A 
(1969) -AIR 1969 SC 408 (V 56) = 
-71 ITR 806, Third Income-tax , ~ 
ise © Mangalore vV. Damodar a 
hat 


l ‘The following ` nan F “ine 
Court was delivered by’ . 


. GROVER, J.—The respondent com- 


A 


ed by the Income-tax Officer. by 
notices issued under. Sec. 18-A (1). of 
-the Indian Income-tax. Act.1922, here- 
jnafter called the “Old Act”. to make 
an advance payment of tax amounting 
to Rs..3,17,077 for the assessment year 
1960-61 and Rs. 3,54,911 for the assess- 
n year 1961-62. “The assessee chose 
to file its own estimate of tax under 
Section 18-A’'(2) and in -accordance 
therewith it paid two instalments of 
advance tax.of Rs. 38,333/-- each for 
the assessment year 1960-61 and. three 
instalments of Rs. 12,875/- each: for 
the assessment year 1961- 62. There- 
after the assessee filed revised esti- 
mates of tax in the month of March 
1960 and March 1961 respectively esti- 
mating the tax at Rs. 1,80,000/- ° for 
each of the assessmerit years on a total 
income of Rs. 4 lakhs. The balance 
of advance tax as per. its revised esti- 
mate was paid in time after deducting 
the instalments - which. had already 


' “been paid. .The assessee subsequently - 


filed its returns of income for the 
aforesaid two years declaring the total 
income of Rs. 4,53,942/- ahd Rupees 


7,02,383/- respectively. -The Income-- 


tax Officer completed the assessment 
of total income of Rs. 5,35,000/- and 
Rs. 8,99,029/- for the assessment years 
1960- 61 and.. 1961-62 on January 21, 
1963 after the: Income-tax Act 1961, 


hereinafter called the “New Act” had. 


come into force. The Income-tax Offi- 


cer took the view that the assessee 


had furnished inaccurate and untrue 
estimates of tax and had not given any 
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satisfactory explanation in respect of 


them. He imposed penalties under 
Sec. 273 of the new Act amounting to 
Rs. 13,700/- and. Rs. 12342/- ‘for the 
assessment years 1960-61 and 1961-62 


: respectively. Appeals to the Appellate 


Assistant Commissioner in the matter 


of imposition of penalty were rejected.. 
The Appellate Tribunal held that the. 


penalties could not have been imposed 
under the provisions. of Sec. 273 of the 


-~ new Act in. respect of the two assess- 


ment years in question. It was said, 


-inter alia that in the absence of any. 


déeming provision in the new. Act the 
default under Sec. 18-A of the old Act 
could. not be treated as a default. under 
Sec.. 212 of the new Act and that Sec- 


4 .tion’297 (2) (g) ofthe- new Act did not 


Save the proceedings under Sec. 18-A 


of the old Act. A question of law’ was 
- referred- directly to this Court under 


_ the provisions of Sec. 257 of the new 
pany which is an assessee was requir- - 


Act owing to the conflict between the 
decision of the various High Courts. ° 


2. Section 18-A of the old Act 


p makes: provision for advance payment | 
of tax. Sub-section (9) provides, inter 

-alia, for the imposition of penalty. if 
the Income-tax Officer is satisfied that. 


the assessee has furnished estimates 
of the tax payable by. him which he 
knew. or had reason to believe to be 
untrue. In the new Act S. 212 makes 
provision for the estimate by the as- 
sessee and payment of tax in accord- 
ance with. that estimate... Section 273 


. of the nevy Act empowers the Income- 


tax Officer to levy penalty on an as- 
sessee where he: finds at the time of 
regular assessment that the assessee 


had furnished, under Sec. 212, an esti- | 


mate of the advance tax payable by 
him which -he knew or had reascn to 
believe to be untrue. 


3.. As stated bèfore the 


of the new Act did not save proceed- 


ings under Sec. 18-A of the old Act. 


According to that provision any pro- 
ceeding for the imposition of a penalty 
in respect of any assessment for the 
year ending on 31st day of March 1962 
or any earlier year which is completed 
on or after the first day of April 1962 
may -be initiated and any such penalty 


` may be imposed.under the new- Act. 


- 4, In M/s. Jain Bros. v. The Union 
of India, 


1969, - D/- 18-11-1969 -= (reported in 


i “Tribunal 
was of the opinion that Sec. 297 (2) (g) 


Civil’ Appeal No.- 1593 of- 


™ 


1971 


‘AIR 1970 SC 778), this Court examined 
the provision of Section 271 which 


also appears in Chapter XXI. under 


which Sec. 273 is to be found and'the 
provision of S. 297 (2) (g) of the new 
Act. This is 3 what was ‘stated in mar 
case : 


, “We are faher unable to agree 
tħat the 
not warrant the taking of proceedings 
under that section when a default has 
been comniitted by failure to comply 
with a notice issued under Section 22 
(2) of the Act of 1922. It is true that 
clause (a) of sub-section (1) of Sec. 271 
mentions the corresponding provisions 
of the Act of 1961 but that will not 


make the part relating to ‘payment of : 


language of Sec. 271 does” 


Indore Municipality v. Niyamatulla 


penalty inapplicable once. it is held i 
that Section 297 (2) (g) governs the : 


case. 


harmony and so read the only con- 
clusion possible is that for the imposi- 
tion of a penalty in respect of any 
assessment for the year: ending on 
March 31, 1962 or any earlier year 
which is completed after first day of 
April 1962 the proceedings-have to be 
initiated and the penalty imposed in 
accordance with the provisions of .Sec- 
tion 271 of the Act of 1961. Thus the 
` assessee would be liable to a penalty 
as provided by Sec. 271 (1) for the 
default mentioned in Sec. 28 (1) of the 
Act of 1922 if his casé falls within the 
terms of Sec. 297 (2) (g). We may. use- 
fully refer to this Court’s decision in 
` Third Income-tax ` Officer, Mangalore 
v. Damodar Bhat, 71 ITR 806 = (AIR 
1969 SC 408), with reference to Sec- 


tion 297 (2) (j) of the Act of 1961. 


According to it in a case falling with- 
in that section in a proceeding for re- 
covery of tax and penalty imposed 
under the Act of 1922 it is not requir- 
ed that all the sections of the new 
Act relating-to recovery or collection 
should “be literally -applied but only 


- such of the sections will apply as are- 


appropriate in the particular case and 
subject, if necessary, tc suitable modi- 
fications. In other words, the pro- 
cedure of the new Act will apply to 
cases contemplated by Sec. 297 (2) (i) 
‘of the new Act mutatis 


of the Act of 1961 will apply mutatis 
mutandis to proceedings relating to 
penalty initiated in accordance with 
Sec. 297. (2) (g) of that Act.” 

1971 S. C/7 I G—7 


Both Sections- 271. (1) and 297. 
(2) (g) have to be-read together and in > 


mutandis.- 
Similarly the provision of Section 271. 


{Pr. 4] - S. C. 97 


In our judgment Sec. 297 (2) (g) is 
clearly applicable to the present case 
inasmuch as the assessment was com- 
pleted on or after the first’ day of 
April 1962. The provisions of the new 
Act contained in Section 273 will ap- 
ply mutatis mutandis to - proceedings 
relating to penalty ` initiated in ac- 
cordance with Sec. 297 (2) (g) of the 
new Act.. The. question which has 
been referred to usis answered in the 
affirmative and in favour of the Com- 
missioner of Income-tax who will be 
entitled to his costs in this court. 
_ Reference answered in 
affirmative. 


AIR 1971 SUPREME COURT 97 
(V 58 C 22) 
(From: -Madhya Pradesh)* 
EK S. HEGDE AND A N. RAY JJ. 


-The Municipal Corporation, Indore, 
Appellant v. Niyamatulla (dead) by 
his legal representatives, “Respondents. 


” .Civil Appeal No. 1733 cf 1966, D/- 


21-8-1969. 


(A) Civil P. C. (1908), O. 41, R. 2 — . 
First appeal — Plea of special period 
of limitation as defence — Plea not 
taken in pleadings or in trial Court — 
Appellate Court should not entertain 
such plea. (Para. 10) 

(B) Municipalities — Indore Munici- 
pal Act (1909), Section 135 (2) — 
Special period of limitation for suit in 
respect of any act done under the Act 
— Dismissal of plaintiff by order of 
officer other than the Municipal Com- 
missioner — No order of Government 
under Sec. 13 appointing the officer to 
act in place of Municipal Commis- 
sioner produced — Dismissal is with- 
out jurisdiction and therefore not an 
act done under the Act — Suit for 
declaration that dismissal is illegal 
does not fall within mischief of Sec- 
tion 135 (2) and itis governed by Arti- 
ele 120 of Limitation Act (1908). AIR 
1966 SC 247, Applied. 

; ` (Paras 9, 10, 12) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 247 (V 53) = 

(1965) 3 SCR 499, Bharat Kala 

Bhandar Ltd. v. Municipal f 

Committee Dhamangaon 12 


* (Second Appeal No. 341 of 1964, 
D/- 30-3-1966 — Madh. Pra.) 


DN/EN/E448/69/CWM/D > 


98 S. C. [Prs. 1-7] Indore Municipality v. Niyamatulla (Ray J.) 


Mr. M. C. Bhandare, Advocate anł 
Mr. P. C. Bhartari, Advocate, for M/s. 
J. B. Dadachanji and Co., for Appel- 
lant; M/s. S. K. Mehta, A. P. Tayal 
and K. L. Mehta, Advocates, for Res- 
pondents. 


The following Jodemi of the 
Court was delivered by- 


RAY, J.:— This is an appeal from the . 


judgment dated-30 March, 1966 of the 
High Court of Madhya Pradesh 
(Indore Bench) allowing the appezl 
and setting aside the decree of the 
lower appellate Court and restoring 
the decree of the trial court witha 
costs. 

2. The plaintiffs suit against the 


Indore Municipal Corporation was for 


a declaration that the dismissal of the 
plaintiff was illegal and that the plain- 
tiff was still on the post of Removel 
‘Sub-Inspector and a decree against 
the defendant for Rs. 7,488/- on ac 
count of salary at the rate of Rs: 104/- 
p.m. from 15 April, 1953 till the date 
of institution of the suit viz., 15 April, 
1959 and other reliefs. The ‘trial court 
decreed the suit. The lower appellate 
court set aside the decree. The Higa 
Court restored the decree passed by 
the trial court.. 


3. The case of the plaintiff Niyama- 
tulla was that the plaintiff was sus- 
. pended by the order of the Municipal 
Engineer dated 15. April, 1953. On2 
Shri Ghatpande who acted in place of 
the Municipal Commissioner in the 
month of May, 1953, directed the dis- 
missal of the plaintiff. The plaintiff 


contended that the dismissal could . 


have been only under the orders af 
the Municipal, Commissioner. Ths 
plaintiff further contended that there 
was no opportunity given to the plain- 
tiff against the proposed dismissal. 

4. The defence of the Municipal 
Corporation was that the plaintiff pre- 
ferred a review petition to the Muni- 
cipal Commissioner who rejected the 
same. The plaintiff thereafter pre- 
ferred an appeal to the Appeal Com- 
mittee of the Municipal Corporation 
which was dismissed. Thereafter, a 
revision. petition against the order was 
heard by the Minister-in-charge cf 


the Government of Madhya Bharat 
and the same. was rejected in the 
month of September, 1955. It was, 


therefore, contended that the. plaintiff 
had no right to file the suit. Another 
defence was that the suit was barrel 
by limitation. 


5. Counsel for the appellant can- 
vassed three grounds. 
order of dismissal was valid and Shri 
Ghatpande had jurisdiction to pass the 
order of dismissal. Secondly, the suit 
was barred by limitation. Thirdly, 
the provisions of Section 135 of the 
Indore Municipality Act was a ‘plea in 
bar of the suit.. 


6. The autharity of Shri Ghaipande 
to dismiss the plaintiff was based on 
the provisions contained in Section 13 
of the Indore Municipal Act, 1909. 
Section 13 of the Indore Municipal 
Act, inter alia, reads as follows: 


(1) The.. Municipal Commissioner 
for the City of Indore shall, from time 
to time, be appoimten by the Govern- 
meni x pn z z 


(2) (a) Leave of absence may be 
granted to the Commissioner, from 
time to time, according to the Indore 
Civil Service Regulations. 


(b) During. such absence of the Com- 
missioner the Government may ap- 
point any person to act as. Commis- 
sioner. Every person so appointed 
shall exercise the powers and perform 
the duties conferred.and imposed by 
the Act or by any other enactment at 
the time in force on the person for 
whom he is appointed to act, and shall 
be subject to the same liabilities, 
restrictions and conditions to which 
the said. person is Hable and shall? 
receive such monthly salary as may 


be. determined by the , Government. 
ae? 


In order to rest the defence on Sec- 


tion 13 of the Indore Act it has to be 


first found out that there is an ap- 
pointment by the Government of any 
person to act as Commissioner. The 
finding of fact by the High Court is 
that no order of the Government was 
produced to show that Shri Ghatpande 
was appointed to act in place of Shri 
Rao who was the then Municipal Com- 
missioner. The further finding of fact 
was that the order. of dismissal was 
passed by. Shri Ghatpande. 


7. The defence of limitation plead- 
ed by the Indore Municipal Corpora- 
tion was in general terms that this 


suit was barred by limitation. The 


plaintiff in the plaint alleged that the 
cause of action arose on 15 April, 1953 
and on 1 May, 1953 when the plaintiff 
was dismissed from service and on 
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First, that the 


s 


1971 


11 January, 1954 when it was passed 
by the Appeal Committee of the 
Indore Municipality. At the trial the 
plaintiff contended that the suit was 
well constituted and was governec. by 
Article 120 of the Limitation Act, 
1908. 


8. At the time of the hearing of 
the appeal before the District Judge, 
Indore, the Municipal Corporacion, 
Indore contended that under Sec. 135 
2) of the Indore Municipal Act, 1909 
a suit in respect of any act done or 
purporting to be done under the Act 
by an officer or servant of the munici- 
pality or by any person acting under 
the order of the Government was to 
be filed within six months from the 
date of the accrual of the cause of 
action. The District Judge accested 
the plea. The alternative contertion 
on behalf of the Municipal Corporetion 
before the District Judge was that 
Article 115 of the Limitation Act, 1908 
will apply if the special perioc of 
limitation prescribed by the Act did 
not apply. The District Judge did not 
accept that contention on the reson- 
ing that the plaintiff was not under 
any contract of service and Article 115 
applied to compensation for breach of 
contract. The District Judge held that 
Article 14 of the Limitation Act, 1908 
would apply when an order of an offi- 
cer in his official capacity was set 
aside and no special period of limita- 
tion was prescribed. 


9. In the High Court the Municipal 
Corporation. repeated the plea under 
Section 135 of the Indore Municipal 
Act, 1909. The High Court, however, 
repelled that contention by holding that 
Shri Ghatpande was not the Commis- 
sioner when he passed the order, and, 
therefore, the order being witaout 
jurisdiction, the provisions contained 
in Section 135 (2) of the Indore Munici- 
pal Act were inapplicable and the 
plaintiff’s suit was governed by Arti- 
cle 120 of the Limitation Act, 19(8. 


10. The provisions of the Cod=2 of 
Civil Procedure enjoin that if any spe- 
cial plea of limitation is a defence such 
a defence of- limitation should be 
pleaded. In the present case, the 
Municipal Corporation did not tead 
Section 135 of the Indore Municipal 
Act, 1909 as a defence. Such a plea 
was not taken in the pleadings or in 
the trial Court and the District Judge 
PE have not entertained such a 
plea. The provisions contained in Sec- 
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tion 135 of the Indore Municipal Act 
will be applicable to things done under 
the Act. It is manifest that in the pre- 
sent case the order of the dismissal 
passed by Shri Ghatpande was beyond 
his jurisdiction and is therefore not an 
act done under the Act. } 


11. Furthermore, Section 8 (1) (b) 
of the Indore Act says that the Coun- 
cil shall bear the name of the Munici- 
pal Council of the Indore City and be a 
body corporate and have perpetual 
succession and a common seal and by 
such name may sue and be sued. A 
distinction is to be noticed between 
suing the Municipal Council of the 
Indore City as contemplated in Sec- 
tion 8 (1) (b) of the Act and suits 
against the Commissioner or any officer 
or servant of the Municipality or any 
person acting under the direction of 
the Government or the Commissioner 
as contemplated in Secticn 135 of the 
said Municipal Act. One of the pur- 
poses of Section 135 of the Municipal 
Act is to afford an opportunity. to the 
persons mentioned in the section to 
make amends within tke period of 
notice. - The suit that was filed in the 
present case was not in respect of any 
act done or purported to ke done under 
the Act. 


12. This Court in the case of Bha- 
rat Kala Bhandar Ltd. v. Municipal 
Committee, Dhamangaon, (1965) 3 SCR 
499 = (ATR 1966 SC 247), examined 
the provisions of Section 48 of the 
Central Provinces and Berar Munici- 
palities Act, ‘1922 which was to the 
effect that no suit shall be instituted 
against any Committee cr any mem- 
ber, officer or servant thereof or any 
person acting under the direction of 
any such committee, member, officer 
or servant for anything done or pur- 
porting to be done under the Act, until 
the expiration of two months next 
after notice in writing stating the cause 
of action, the name and place of abode 
of the intending plaintiff and the relief 
which he claims. Secticn 48 of the 
said Central Provinces and Berar 
Municipalities Act further provided 
that every such suit shall be dismissed 
unless it was instituted within six 
months from the date of the accrual 
of the cause of action. The appellant 
in that case contended that it was a 
case of recovery of an illegal tax and 
therefore a claim for its refund fell 
outside the provisions of Section 48 of 
the said Act. The respondent, on the 


100 S. C. Asbestos Cement Lid. v. Sawarkar (Shelat J.) [Prs. 1-3] ` 


other hand, contended there that the 
collection of tax was not without 
jurisdiction but only irregular and 


therefore the suit would be in respect’ 


a matter purporting to be done 
under the Act. This Court held that 
where power existed to assess and re- 


cover a tax up to a particular limit the | 


assessment or. recovery of an amount 
in excess was wholly without jurisdic- 
ition. To such a case the statute under 
which action was purported to be taken 
icould afford no protection. 
lprinciple the same reasoning applies 
to the provisions contained in Sec- 
tion 135 of the Indore Municipal Act, 
1909 with the result that the suit in 
tne present case is not within the mis- 
chief of. Section, 135 of the -Indore 
Municipal Act. og 
13. For these reasons, - the . appeal 
fails and is dismissed with ‘costs. 
Appeal dismissed. 





AIR 1971 SUPREME COURT 100 - 
“(V 58 C 23), 


(From Bombay)* 
‘J. M. SHELAT AND G..K. MITTER, JJ. 


Asbestos Cement Ltd., Appellant v.. 


F. D. Sawarkar and “others, -Respon- 
dents. 


Civil Appeal No. 2448-of 1969, D/- 
23-2-1970. 


Constitution of India, Article 133 (1) 


— Final order in a. civil proceeding 


— Order dismissing writ petition to 
guash industrial award, is a 
order. 


‘An order dismiscine a writ petition 
challenging the validity of an indus- 
trial award, though such award has 
disposed of only one of the items of a 
charter of demand by the workmen, 
leaving the rest of the items to be 


adjudicated by a subsequent award, is 


a final order in a civil proceeding of 
the High Court within the meaning of 


Article 133 (1) and is appealable to the’ 


Supreme Court. (Para 7) 
30 days from the date of publica- 


tion and award becomes final and; so ` 


far as the dispute relating to the item 
disposed of by- the award it becomes 
final and binding on the parties; 

. (Para 5) 


Civil Appln. No. 2687 of 1968, D/- 
25-11-1968 —- Bom. 


AIN/IN/B146/70/MKS/B 


On logic - 


ALR. 


Apart from this the petition for writ 
under Article 226 is a civil proceeding 
which is. independent of the original 
controversy between the parties. And 
if the effect of.the order passed in 
such proceeding, be it to interfere 


` with the impugned proceeding or dec- 
-line to do so, is to determine the con- 


troversy before the Court, the order 
must be.regarced as final for the pur- 
pose -of an appeal to the Supreme 
Court. AIR 1966 SC 1445 and AIR 
1968 SC 733, Rel. on. . (Para 6) 

Therefore, the effect of the dismissal 
of the writ petition being that the 
award subject to an- appeal to- the 
Supreme Court, cannot: be questioned , 


‘on the grounds alleged in the writ 


petition, the order finally determines 
the controversy between the parties 
on the question raised in the: petition 
and is therefor2 appealable. - (Para 7) 
Cases Referred: Chronological Paras 
(1968) ATR 1968 SC 733 (V 55) = 
(1968) 2 SCF 685 = 1968 Cri 
-LJ 876, Mohanlal Maganlal v. 
-~ State of Gujarat 
(1966) AIR. 1963. ‘SC 1445 (V 53) = 
(1966) 3 SCR 198, Ramesh v. 
Gendalal gfe Se -7 
Mr. V. M. Tarkunde, Senior- Advo- 
cate (Mr. P. N. Tiwari, Advocate, and 
Mr. ©. C.- Mathur, Advocate of M/s. 
J. B..Dadachanji and ° Co., with him), 
‘for Appellant; Mr. B. “Sen, Senior 
Advocate, Mr. S. K. Dholakia, Advo-= ` 


`eate, with him), for Respondent No. 4. 


The following Judgment of the Court 


‘was delivered dy 


SHELAT, J. :— This appeal, by spe- 


.cial leave, raises .the question as to ` 


whether an order dismissing a writ 
petition challenging the validity of an 
industrial awerd, which disposes of 
one of -the items of a charter of de- 
mands by workmen but leaves the rest 
of the demands to be adjudicated by 
a subsequent award, is a final order in 
a civil proceeding of a High Court . 
within the meaning of Article 133 (1) 
of the Constitution. 

2. The following are the relevant 
facts: 


The appellant-company ` conducts 
factories at Mulund in Greater Bom- 
bay, Kymore, Calcutta and Podanur. 


. The present dispute relates to the fac- 


tory at Mulund where the company 
employs more than 1700 workmen and 
has its Head Office also. 


. 3. On September 21, 1962 the 4th 


. respondent- union on behalf. of the. 


1971 


mitted a charter of demands consist- 


_ ing of 20 items including the demand 


for increased dearness allowance. By 


an agreement ‘dated November 26, 1364 - 


between the appellant-company and 
the 4th respondent. union made under 


. Section 10-A of the Industrial Dispttes 


Act, 1947, the said-demands were re- 
ferred for adjudication to.a board of 
arbitrators consisting of respondents 1 
to 3. A notification dated December 5, 


pondéents 1 to 3 was issued-by_ the 
Maharashtra Government and: publish- 
ed in the’ ‘Government Gazette. Demand 


No. 1-A in the said charter of demands- 


related to dearness ‘allowance. to be 
paid to both monthly and daily rated 
workmen-at the rates therein set. cut. 
The arbitrators decided to hear and 
dispose of, first the dispute as to dear- 
ness allowance and then to deal with 
the rest of the disputes relating to 
other demands. Accordingly, the par- 


ties were heard and ultimately the. ar-. 
bitrators gave their award which they - 


ealled Part I Award dated March, 27, 


1965. .The said-award was a majority. .. 


decision in the sense that one of zhe 
arbitrators dissented from the opinion 
of the other two. So far as the pre- 
sent appeal is concerned, it. is not 
necessary to set out the contents of 
the award. The said Part I award was 
thereafter published in .the Govern- 
ment Gazette dated April 15, 1965 and 
became enforceable under Section 1T-A 
of the Act on the expiry of 30 days 
from the date of its publication. If -he 
Appellant-company were to be right, 
the said award imposed a burden of 
about Rs. 40 lacs by way of arrears, 
the award having been made retrospec- 
tive in operation, and Rs. 5.58 lacs as 
and by way of Fecurring liability every 


-year. 


4.. Aggrieved by the said award 
the appellant-company-. filed a writ 
petition under Article 226 of the Con- 
stitution ‘being Special Civil Appli- 
cation No. 824 of 1965 in the High 
Court of Bombay- for quashing the 
said award on diverse grounds. The 
writ petition came up for- hearing be- 
fore a Division Bench and was dismiss- 
ed on merits by an order dated April 
10, 1968. The appellant-company there- 
upon filed an application ‘being 
Supreme Court Civil Application . No. 
2687 of 1968 for leave to appeal to 
this Court.. That application was re- 
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workmen of the Mulund factory: sub-. 


jected by an order dated November 25, 


‘1968 which stated: 


- “No application lies under Article 226 
of the Constitution ; as. there is further 
arbitration.” - : 


It appears that the Wolds: "Article 226” 
were mentioned in the said order 
through. inadvertence. What was 
meant was that as the arbitration pro- 
ceedings were still pending and the 
board of arbitrators had yet to adjudi- 


1964 referring the said disputes to tes- cate on the rest of the reference, the 


disputes between the parties could not - 
be said to have been finally disposed 


‘of, and that therefore, the said Part I 


award was. an interlocutory order. 


‘Consequently, neither that award nor 


the order dismissing the writ petition 
against that award was a final order 
within the meaning of Article 133 (1). 
This appeal challenges the correctness 
of this order. 


5. The only question arising in this 
appeal- is whether the High Court’s 
order dated November 23, 1968 dismis- 


Sing the. writ petition is a final order 
-within the meaning of Article 133 (1). 


There is no dispute that the question 
of dearness allowance along with seve- ` 


ral ‘other questions was by agreement 
-between the parties, referred to the 


arbitration of respondents 1 to 3 as 
provided by Section 10-A of the Act 
and that.a copy thereof was publish- 
ed in.the Government Gazette as re- 
quired by.sub-section (3) of that sec- 
tion. There is similarly no dispute 
that the arbitrators, instead of deter- 
mining all the disputes at one time, 
first took up the question of dearness 
allowance, deciding to take up the rest 
of the disputes at a subsequent stage 
and gave their award calling it Part I 
Award. Under sub-section: (4) of Sec- 
tion 10-A, the arbitrators submitted 
the said Part I Award duly signed by 


_all of them-to the Government. As re- 


quired by Section 17 (1), the said 
Part I Award was published in the 
manner prescribed therefor by the 
State. Government and thereupon 
under Section 17 (2) it became final 
and could not ‘be called in question by 
any Court in any manner whatsoever. 
Under Section 17-A (1), the award be- 
came enforceable on-the expiry of 30 
days from the date of its publication, 
under Section 17 — in the present 
case, as. from May 15, 1965: There- 
fore, so far as the question of dear- 
ness allowance, among other disputes, 
was concerned, Part I Award became 
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final and binding on the parties and 


nothing further remained to be done or 


determined in respect of the contro- 
versy between the parties on the ques- 


tion of dearness allowance. The award, ° 


therefore, was -not an interlocutory 
order in the sense of any dispute in res- 
pect of its. subject-matter remaining to 
be finally. adjudicated by the arbitrators 
or the rights of.the parties in relation 
thereto remaining pending any further 
determination. In this sense there can 
be no doubt that so far as the dispute 
as to dearness allowance was concern- 


ed, the arbitrators by the said Part I- 


Award finally adjudicated it and gave 
their decision. leaving nothing to be 
‘ladjudicated or decided upon at any 
subsequent stage of the arbitration. 


6. Quite apart from this considera- 
tion, the petition filed by the appel- 


lant-company for a writ of certiorari 


and for quashing the said Part I Award 
ander Article 226 was a proceeding 
independent of. the dispute between the 
parties. Such a writ proceeding was 


not an interlocutory proceeding nor - 


was the order dismissing it an inter- 
locutory order leaving any question 


raised in the writ petition to be deter-. 


mined at any later stage. Once the 
High Court dismissed the writ petition, 


_the controversy between the parties 
raised therein was finally determined ` 


and therefore came to an end. In 
Ramesh v. Gendalal, (1966) 3 SCR 198= 
(AIR 1966 SC 1445) a similar question 
arose for consideration and this Court 
held that a writ petition under Arti- 
cle 226 is a civil proceeding of a High 
Court that such a proceeding is quite 
independent of the original controversy 
between the parties and that a decision 
in exercise of jurisdiction: under that 
article, whether interfering with the 
proceedings impugned or declining to 
do so, is a final decision in so far as 
the High Court. is concerned, if the 


effect is to terminate the controversy” 


before it and the order. must in that 
case be regarded as final for the pur- 
pose -of an appeal to the Supreme 
Court. (see also Mohanlal Maganlal 
Thacker v. State of Gujarat, (1968) 2 
SCR 685 = (AIR 1968 SC 733). 


7. It is clear that the effect of the 
dismissal of the writ petition by the 
High Court was that the said Part I 
Award, subject to any appeal to this 
Court, was not liable to be questioned 
on the grounds alleged in that writ 
petition’ and the appellant-company 
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would be bound to pay to its -work-/ 
men dearness allowance -at the rates 
provided in that award. ‘The contro- 
versy between the parties: on ques- 
tions -raised.in the writ petition was - 
finally determined and brought to an - 


end.as a result of the order of dismis-' 


sal. In view cf the decision in Ramesh’ - 
v. Gendalal, the High :Court must be 
said to be in error in holding that its 
order dismissing the writ petition was 


not a final order within the meaning 


of Article 133 (1) and that no appeal, 
therefore, lay therefrom to this Court. 


8. The appeal succeeds. The High 
Court’s order dated November 25; 1968 
is set. aside and the case is sent back 
to the High Court for disposal in-ac- . 
cordance with law. In the. circum- . 
stances of the case there will be no 
order as to casts. The Special Leave 
Petition No. 148 of 1969 filed against 
the High Courts judgment and order 
dated April 10, 1968 dismissing the 
said writ petition is allowed to be 
withdrawn. Stay granted by-~. this 
Court: will continue for ten days from 
today. 

- Appeal allowed. 
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` (V-58 C 24) . 
{From: Bombay)* 
J. iC. SHAH, V. RAMASWAMI AND. 
. A. N- GROVER, JJ. - 
Tayabali Jazerbhai Tankiwala, Ap- 
pellant v. M/s. Ahsan and Co. and 
others, Respordents. 


Civil Appeal No.: 1741 of 1966, D/- . 
24-9-1969. 


T. P. Act (1882), Section 113, Ilus- 
tration (b) — Landlord giving first 
notice to quit on grounds of arrears of 
rent — Tenani not vacating — Second 
notice after about a year and demand- 
ing rent for period between ist and 
2nd notice — In suit for ejectment 
landlord claiming, damages .for use 
and occupation for period subsequent 
to second notice, showing that land- 
lord was- aware of distinction between 
rent and compensation for use and oc- 
cupation — Held that first notice was 
waived and that the landlord had 
treated the tenancy as subsisting. 


*(Spl. Civil. Appin. No. 475 of 1966, D/- 
18-3-1966 — Bom.) l 
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(1947) 1 KB 342, Distinguished. 
‘(Paras 5, 6) 
Cases Referred: Chronological Paras 
(1966) Civil Appeal No. 387 of 
1964, D/- 5-8- 1966 (SC), Raghu- : 
nath Ravji Dandekar v. Anant © 
Narayan Apte ` 
(1947) 1947-1 KB- 342 = 1947- 1 arene 
AUER 116, Loventhal v. Kos 
hotte . 
(1918) AIR 1918 PC 102 v 5) = 
45.Ind App 222, Harihar Banerji 
` y. Ramsashi Roy’: ` . 


Mr. M. C. Chagla, Senior Advocate, 
(Mr. S. S. Shukla, Advocate, with him), 
for Appellant; Mr. S. T. Desai, Senior 
Advocate, (Mr. D. N. Mishra, Advo- 
cate, and “M/s. J. B. Dadachanji ‘and Co., 
Advocates, „with him), for Respondent 
No. 1. 


The following Judgment of the 
Court was delivered by `` . 
GROVER, J. :— This is an hcl by 
special leave from, a judgment of the 
Bombay High Court and arises in the 
following circumstances. `~ ` 


2. The suit premises consisting of” 


a shed at 130, Shuklaji Street, Bombay 
are the property of the appellant, and 
were let out to the respondent as a 
monthly tenant. By means of a notice 
dated June 13, 1956 the tenant was in- 
formed by the landlord that he was 
in arrears of rent since July 1, 1953 
and was liable to pay to the landlord 
a sum of Rs. 1826 being the amount 
of rent calculated up to the date -of 
the notice. As he was an habitual 
defaulter -and had been.making illegal 
use of a passage attached to the pre- 
. mises without the consent of the land- 
lord his tenancy was being terminated. 
He was further called upon to make 
payment of the amount: of arrears. 
The tenant:did not vacate the premises 
and a second notice was sent’ dated 
October 18, 1957 calling upon him to 
deliver vacant possession of the pre- 
mises which were stated to be in his 
occupation as a monthly. tenant. In 
the second notice another -ground was 
mentioned for getting the . premises 
vacated. It was that the same were 
required for the personal use and oc- 
cupation: of the landlord. It may be 
mentioned that prior to the despatch 
of the second notice the landlord had 
been paid and he has received the 
amount of arrears which were said to 
be due in the first notice. In other 
words the rent had been received upto 
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- being Rs. 2448.12 Np. 
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March 1955. On October 30, 1957 the 
tenant made a tender by means of a 
cheque of the full amount of arrears 
then. due but the cheque was returned 
by the landlord. 

3. On March 31, 1956 the: land- 
lord filed a suit for ejectment and for 
recovery of rent from April 1955 to 
November 1957 and. compensation for 
use and occupation from December 
1957 to. February 1958 as also for a 
certain amount for vacart possession 
being rack rent of twelve months’ 
rent, the total amount of all the items 
In July 1960 
the plaintiff sought and was allowed 
to amend. the plaint by introducing 
the following paragraph: _ ` 
. “Notice dated 13th June 1956 under 
Section 12 of the Bombay Rent Con- 
trol Act was given by tbe plaintiff’s 
advocates to the defendants demand- 
ing payment of arrears of rent from 
lst July 1953 upto date 1956, which 
has been duly acknowledged. Copy of 


the said notice is hereto annexed and 


marked Ex. ‘A’.” 


The ejectment was claimed on the 
ground of default in payment of 
arrears of rent and for personal use 
and csecupation. The learned trial 
Judge held that by serving a second 
notice and by various acts and conduct 
the landlord showed a clear intention 
to waive and condone the ground of 
default in payment of arrears contain- 
ed in the first notice..-As regards the 
ground of personal requirement the 
trial court was not satisfied that the 
premises were’ reasonably and bona 
fide required by the plaintiff for his 
own use. The suit for eviction was 
dismissed although a decree for 
Rs. 1822.97 was granted. The matter ' 
was taken in appeal to the Court of 
Small Causes. The appeal court held 
that there was no waiver on the part 
of the landlord as regards the default 


“committed by the tenant in not paying 


the arrears of rent within one month 
after the receipt of the first notice. In 
other words the service of a second 
notice and other facts which had been 
found by the trial court did not 
amount to a waiver of the first notice. 
But it was of the view that the demand 
of the arrears of rent made in the 
notice dated June 13, 1956 was exces- 
sive and illegal which made the notice 
invalid. The other point about per- 
sonal necessity appears to have been 
abandoned by the plaintiff before the 
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appeal court. .The landlord filed a 
petition under Article 227 of the Con- 
stitution in. the High Court which was 
dismissed in limine. ` ; 


4. It has been. nied Batons us 
on behalf of the landlord tha: the 
view of the appeal court on the effect 
of an excessive demand having been 
- made in ‘the notice was altogether 
- erroneous. In Civil_Appeal No. 287 of 
1964, ‘D/-5-4-1966 (SC) [Raghunath . 
Ravii Dandekar y. Anant Narayan 
Apte], this’ court laid down that a 
_notice to quit under the Transfer of 
Property Act would not be bad þe- 


cause by mistake or oversight. more’ 


was demanded in the- notice “under 
See. 12 (2) of the Bombay Rents, Hotel 
and Lodging House Rates Contral Act 
1947 (Act -LVII of 1947), hereinafter ` 
called the Act than. was due. It is 
: urged: that since the aforesaid infirmity 
in the notice dated June 13,-1956 alone 


_ had prevailed. with the appeal court . 


the High Court ought to have entertain- 
ed the petition under . Art...227 -and 
after setting aside the’ judgment of the 
- appeal court’ the suit for ejectment 
‘should have been decreed. Retiance 
has been. placed on ` Sec.. 12 (3) ia) of 
the Act according to which where the 
rent is payable by the. month and 
there is no dispute regarding the 


amount of standard rent or permitted - 
increases if such rent or increases are 


‘in arrears for a period of six months or 
more and the. tenant neglects to make 
payment thereof until the | expiration 
of the period.of one month after notice 
referred to in 


in any such suit for recovery of pos- 
session. It is argued that the notice 


dated June 13, 1956 was :the only 


notice which after . the. amendment 


introduced in the plaint. by. para-- 


graph 3A was to be treated -as.a valid - 
notice and since there had- been non- 


compliance with the demand made in- 


that notice the court was bound ‘to 
pass a decree for eviction. As there 


was failure to exercise jurisdiction the: 


High Court had the power and the 
authority to interfere in a petition 
under Art. 227 of the Constitution. 


5. It seems to us that on the -facts 
which have been established the land- 
lord was bound to fail: It is abundant- 
ly clear that he had, in the 
notice dated October 18, 1957, treated 
the tenancy as subsisting and not only 


the respondent -was described as a 
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; sub-section (2), the ` 
court shall pass a decree for eviction- 


second - 
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monthly tenant but also In the plaint, 
even after the amendment had been 
allowed, > rert was ` claimed“ upto 


November 1957; thereafter the amount i 
due was described as compensation for 


use and occupation. The plaintiff was 


thus fully alive. to the distinction be- os 


tween rent and damages for use and] ` 


occupation. anc. if cannot be said that 
he had abandoned the second notice 
-and asked for the same to be ‘treated 
as non est or that he. had relied solely 
on the first notice dated June 13,-1956. 
Under Sec: 118-of the Transfer of Pro- 


perty Act a notice given under Sec- 


tion 111, clause (h) is waived with the 
express ‘or implied. consent of the per- 
son to whom it is given by. any-act on 
the part of-the person giving it. show~ 


ing an intention to treat the lease as -` 


subsisting. Illustration. (b) is in me 
following terms: .. ` 


“(by A, the lessor, gives B, the eee 
notice to quit the property leased: The 
notice expires.and-B remains:in posses- 
sion... A. gives to B as lessee a second 
notice to quis. 
waived.” 


Tf ‘only. the E of the illustra 
tion’ -weré to be considered as soon as 
the second notice ‘was’ given: the- first 


vine first notice is 


notice would stand . waived. Counsel a 


for. the- appellant has ‘relied’ ‘on . the 
observation of Denning J., (as he. then 


was) in Lowenthal v. Vanhoute, 1947- ` i 


1 KB 342, that where a tenancy is 
determined -by a notice to quit it is 
-not revived .by anything = short ‘of a 
new tenancy and in order to create a 
new tenancy there must.be an express 
or implied agreement to that effect 
and further that a subsequent notice 
to quit is of. no effect unless, 
other circumstances, it is the basis for 
inferring an intention to create a new 


tenancy. after the expiration - ‘of the 


first. The Privy .Council in Harihar 


Banerji v. Ramsashi Roy,’ 45 Ind App- 


222 = (AIR 1318 PC 102), had said 
that the principles governing a notice 
to quit under- Sec. 106 of the Transfer 
of Property Act. were. the same in 
England as well as‘in India. For- the 


_ purpose: of the present case itis wholly 


unnecessary to. decide’ whether for 
bringing about a waiver under Sec. 113 
of the Transfer of Property Act a new 
tenancy: by an express ‘or - : implied 
agreement must come into existence. 
‘All that need Se observed is that Sec- 
tion 113 in terms does not appear to 
indicate any such requirement and all 
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- that has to be seen is whether any acf 
has been proved on the part of the 
present appellant which shows an 
intention to treat the lease-as subsist-ng - 
provided there is an express or im- 
plied consent of the person to - whom 
- the notice is given. 


6. ‘In the present case Shere can be. 


no doubt that the serving of ihe 
‘Isecond notice and what was- stated 
therein together with the claim as laid 
and amplified in the plaint showed 
that the -landlord~ waived the frst 
notice by showing an intention to treat 
the tenancy as subsisting and that this 
was with the express or implied -con- 
sent of the: tenant to whom the first 
‘notice had been given because he had 
even made payment of the rent wkich 
had been demanded though it was 
after the expiration of the period of 
one month given in the notice. 


7T It farther appears. that the rent 
-was sent by the tenant treating the 
tenancy as subsisting and not as 
having come to an. end-by virtue of 
the first notice. There is another 
significant fact which shows thal it 
was the second notice which was con- 
sidered by the landlord to be the efec- 
tive notice. 
in October 1957 that the landlord, for 
the first time, raised. the:. ground of 
_ personal: necessity. In the suit re- 
` quirement of personal -necessity was 
made one of the main -grounds on 
which eviction was sought. In the first 
notice which was sent in June 195€ no 
such requirement or ground had keen 
mentioned. It was not open therefore, 
- to the landlord to .say that he did not 
want to rely on the second notice and 
-should be.allowed to base -his action 
‘for eviction. only on the first nctice 
.containing the ground of the default 
in payment of arrears of rent. We are 
satisfied that the suit of the landlord 
` was rightly dismissed’ though we Lave 
sustained its dismissal ‘on different 
Teasontmg, 


8. The appeal, thersfore, fails and 
it is dismissed Wit. costs. i 


Appeal danaa. 
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8 C 25) 


(From: Guj arat)" ` 


Te SHAH, K. S. HEGDE AND © 
‘A. N. GROVER, JJ. 

Chandrakant Madhavrav. Dhaibar 
and another, Appellants v. Patel 
Parshottamdas Shamalbhai and another, 
Respondents. 

Pe Appeal No. 684 of 1970, D/- 

9. 

Tenancy. Laws — Bombay Nias 
and Agricultural Lands Act (67 of 
1948), Sec. 32F (1) (a) — Exemption of . 
lands from. being deemed to be pur- 


` chased by tenant under Sec. 32 (1) — 


Minor, a member of joint family, 
claiming benefit under Sec. 32F (1) (a) 
on ground that there was partition of 
joint family estate — Held, on fact, 
that minor was not entitled to benefit 
of Section. 32F (1) (a) there being no . 
proper partition.. (Para 6) 

Mr. H. R. Gokhale, Senior Advocate, 
(Mr. .K. Rajendra Chaudauri, ‘Advo- 
cate, for Mr. K. R. Chaudhuri, Advo- 
eate, with him), for Appellants; Mr. 
M. V. Goswami, Advocate, for Respon- 
dent No. 1. ` 

The following Judgment of the 
Court was delivered by 


_. HEGDE, J.:— The appellants are 
father and son, the second appellant 
being a son of the 1st appellant. They 
own some lands in Baroda in Gujarat 
State. It is said that those lands were 
owned by a Hindu joint family consist- 
ing of the ist appellant and his four 
sons. The suit lands. formed part of 
the lands owned by that family. The 
suit lands were in possession of the 
respondènts as tenants. Under Sec. 32. 
(1) of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948 (which will 
hereinafter be referred to as the Act), 
the suit lands were deemed to have 
been purchased by the tenants on 
April 1, 1957. It is said that the father 
and the sons divided their lands in 
Baroda on March 12, 1958 and 1/5th 
‘share of those lands was given to the 
second appellant. The suit lands form- 
ed part of the lands allotted to the 
second appellant. At the time of the 
_ partition the second appellant was a 
“minor. When the Mamlatdar took 
steps to fix the value of the suit lands 


*(Special Civil. Appln. No. 737 of 
1964, D/- 11-4-1969 — Guj.).: 
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for the purpose of fixing compensation 
due to the landlord, the second appel- 
lant objected to the same on the 
ground that the suit lands cannot be 
deemed to have been purchased by the 
respondents in view of Sec. 32F (1) (a) 
of the Act. The Mamlatdar rejected 
that contention but in appeal the Dis- 
trict Deputy Collector: reversed tne 
decision of the Mamlatdar accepting 
the contention of the appellants that 
the suit lands came within the scove 
of Section 32F (1) (a). He remanded 
the case to the Mamlatdar to find out 
whether the share given to the appel- 
lant was a proper share. Ona _furthsr 


appeal to the tribunal, the order of the 


District Deputy Collector was revers- 
ed and the decision of the Mamlatdar 


restored. Thereafter the appellants. 


moved the High Court of Gujarat 
under Art. 226 of the Constitution but 
the same was dismissed. Hence tkis 
appeal by special leave. 


2. Section 32F (1) (a) of the Act 
reads: 


“Notwithstanding anything contain- 
ed in the preceding sections, — 


.(a) where the landlord is a mincr, 
or a widow, or a person subject to any 
mental or physical 


such land under Section 32 within one 
year from the expiry of the pericd 
during which such landlord is entitled 
to terminate the tenancy under Sec- 
tion 31: 


Provided that where a ` person: ‘of 
such category is a member of a joint 
family, the provisions of this sub-see- 
tion shall not apply if at least ore 
member of the joint. family is outsice 


the categories mentioned in this sub-. 


section unless before the 3ist day of 
March 1958 the share of such person 
in the joint family, has been separated 
by metes and bounds and the Mamlat- 
dar on inquiry is satisfied that the 
share of such person in the land ‘s 
separated having regard to the area, 
assessment, classification and value of 
the land, in the same proportion ES 
the share -of that- person, in the entire 
joint family property, and not n a 
larger proportion.”. 


3. The Mamlatdar came to the c con- 
clusion that the partition alleged did 
not come within the scope of Sec. 322 
(1) (a) of the Act as it was only a par- 
tial partition in view of the fact thet 
the members had not..divided the 


disability — the. 
tenant shall have the right to purchase - 
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house that they had at Baroda. as well 
as their lands in Kadu in Poona Dis- 
trict. The appellate authority opined 
that a partial partition also comes 
within the sccpe of Section 32F (1) (a) 
and hence it set aside the order of the 
Mamlatdar and remanded the case ` 
back to him for determining whether . 
the second appellant had beeri given a- 
proper share in the family propérties 
which question the Mamlatdar did not 
go into earlier in view. of his- conclu- 
sion that a partial’ partition does not 
come within the scope of Sec. -32F (1) 
(a). In the further appeal the tribu- 
nal agreeing with. the. Mamlatdar _ 
opined that in order to have the bene- 
fit of Sec. 32F (1) (a), the entire family 
properties must have been” partition- 
ed. The same view. commended itself 
to the High Court. i 


4. In this Court it. was urged on 
behalf of the appellants that on the 
facts of the present case, nọ question 
of partial partition. arises; the lands 
referred to -in Sec. 32F (1) (a) do not: 
include any’house; further the lands 
in Kadu did not belong. to the family 
of the Ist appellant and his sons but 
to a larger family consisting of the 
Ist appellant and his cousins. It was 
also urged that the landlord in this 
ease is the smaller family consisting of 
the 1st appellant and his sons and not 
the larger family consisting of the 1st 
appellant and his cousins. - 


5. These contentions are challeng- l 
ed on behalf af the respondents. 


°6 It is not necessary for us to go 
into these contentions in this appeal 
The tribunal the final fact . finding 
authority -has come to the conclusion 
that on the admitted facts, the share 
given to the second appellant, having 
regard to the area, assessment, . classi-| 
fication and value of .the-lands is not 


in the same proportion as his share in 
‘the entire joint family property. It 


was admitted before the tribunal that 
at the time of the partition the ist 
appellant’s wife (second appellant’s 
mother) was alive. It was further ad- 
mitted that urder law, she was en- 
titled toa1/6th sharein the suit lands. 
Admittedly she was not given any share. 
The proper share to which the second 
appellant was entitled: in the lands 
owned by the Ist appellant and his 
sons is 1/6th and not 1/5th. But in fact 
he was given 1/5th share in the same. 
That being so, the second appellant is 
not entitled to the benefit of Sec. 32F 


. O. N. Mohindroo v. Dist. 
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1) (a). A somewhat half-hearted 


attempt was made in this Court to 
show that the wife of the lst appel- 
lant had renounced her share. This 
contention is opposed to the admission 
made before the tribunal. Therefore 
it cannot be accepted. - ane 


7. In the result this appeal fails . 


and the same is dismissed with costs. 
Appeal dismissed, 
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(V 58 C 26) 
(From: Bar Council of India, 
‘New Delhi)* ages 
M. HIDAYATULLAH, C. J., 
G. K. MITTER AND A. N. RAY, JJ. 


O: N. Mohindroo, (In both the Ap- 
peals), Appellant v. The Dist. Judge, 
Delhi and another, Respondents; 
Supreme Court Bar Association (in 
both. the Appeals), Intervener. 


-Civil Appeals Nos. 2637 and 2638 of 
1969, D/- 4-9-1970. 


(A) Advocates Act (1961), Sec. 38 — 
Powers of Supreme Court — Appeal 
lies both on facts and law — Supreme 
Court can review its previous order in 
appropriate cases — (Constitution of 
India, Art. 137). : 


The appeal to the Supreme Courf 
under Sec. 38 is not a restricted ap- 
peal. It is not an appeal on law alone 
but also on fact. The Supreme Court 
can entertain subsequent. petitions 
from a person whose case has been 
dealt with by disciplinary Committee. 
The Supreme. Court must in all cases 
go into the matter to satisfy itself that 
justice has been done by the discipli- 
nary committee or committees. The 
Supreme Court possesses under the 
Constitution a special power of review 
. and further may pass any order to do 
full and effective justice. Where the 
Supreme Court is moved to take action 
and the Bar Council of India and the 
Bar Association of the Supreme Court 
are unanimous in asking the Supreme 
Court to go into the matter and have 
- the order against the appellant lawyer. 
disbarring him from practice set aside 


*(Review Petn. No. 2 of. 1969, D/- 
4-10-1969 — Bar Council of India — 
New Delhi.) 
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and the case presents some unusual 
circumstances the Supreme Court will 
review its previous order and set aside 
the order. (Paras 19, 36, 37, 39) 


(B) Advocates Act (1961), Ss. 37, 44 
=— Bar Council — Powers of appeal 
and review stated. 


Though an appeal preferred to the 
Bar Council of India is heard by the 
disciplinary committee, in the initia- 
tion of proceedings and again in 
the matter of appeal the Bar Council 
is mentioned and not the disciplinary 
committee. Therefore the general 
superintendence of ethics and etiquette 
of the profession and questions of mis- 
conduct of the members are not wholly 
outside the ken of the Bar Councils of 
the State or of India and are always 
within their respective jurisdictions. 
The Bar Council therefore does not act 
wrongly in entertaining subsequent 
petitions from.a person whose case has 
been dealt with by the disciplinary 
committee. The power of review is 
expressly granted to the Disciplinary 
Committee of the Bar Council which 
may on its own motion or otherwise 
review any order passed by it. The 
word ‘otherwise’ is wide enough to 
cover a case referred ky the Bar 
Council for review. There is a proviso 
which makes the Bar Council of India 
the final judge because no order of a 
disciplinary committee of a State Bar 
Council on review has effect unless it 
is approved by the Bar Council of 
India. The powers of review are not 
circumscribed by the Act. Such 
powers may be exercised in a suitable 
case for or against an advocate even 
after the matter has gone through the 
hands of the Disciplinary Committee 
at some stage or even through the 
Supreme Court. These matters are 
also not governed by the analogy of 
autrefois convict or autrefois acquit 
in the Code of Criminal Procedure. 

. BS . (Paras 18, 19, 20, 21) 


M/s. C. K. Daphtary, A. N. Mulla, 
Bishan Narain and W. S. Barlingay, 
Senior Advocates, (Mr. O. N. Mohin- 
droo Advocate in person, with them), 
for Appellant; Mr. M. Natesan, Senior 
Advocate, (Miss Uma Mehta, M/s. 
D. N. Misra and B. P. Singh, Advo- 
cates, with him), for Respondent No. 2 
(In C. A. No. 2637 of 19691; Mr. A. S. R. 
Chari, Advocate, (Mr. B. Datta, Advo- 
cate, with him), for the Intervener (In 
both the Appeals)- 
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The following Judgment of the 
Court was delivered by 

HIDAYATULLAH, C. J.—The appel- 
fant in these two appeals is an advo- 
cate of this Court, who on complaint 
by the. District Judge, Delhi, -29 


February, 1964, to the Bar Council of. 
-the State of Delhi, was held guilty of- 
professional misconduct and. suspend- : 
ed from practice for a year by the dis- 


ciplinary committee of the said. Bar 
Council. He appealed to the discipli- 
nary. committee of the Bar Council of 


India under Sec. 37 of the Advocates - 


Act. The appeal was dismissed. His 
appeal to this Court under Sec. 38 of 
the Act was dismissed summarily at 
the preliminary hearing. The charge 
against him was that while inspecting 
a judicial record in the company of 
Mr. Kuldip Singh Advocate, he tore 
out 2 pieces of paper from an Exhi- 
bit (C-I). The pieces were thrown by 
him on the ground. The clerk-in- 
charge reported the incident to the 
District Judge ‘and the complaint fol- 
‘lowed. ny f i 
2. The suit, record of which wes 
being inspected, arose in the following 
circumstances. 
Mr. Anant Ram Whig, an advocate, 
sent a‘notice on behalf of one Sarin to 
-a certain Ramlal Hans and his wife 
claiming asum of Rs. 4370/- as reward 


for the success of their daughter at an- 


examination including tuition ` fees. 
‘Sarin was - preparing “the girl for the 
B. A. examination. The claim of Sarin 
was repudiated by Ramlal Hans ina 
reply dated February 11, 1963. The 
matter was referred to the arbitration 
af Mr. Mansaram, Municipal Councillor 


Delhi by an agreement. dated February- 


24, 1963. The arbitrator gave an award 
- for Rs. 1000/- in favour of Sarin. The 
award was filed in the Court of Mr. 
Brijmohanlal Aggarwal, Sub-Judge, 
Delhi for being made a’ rule of the 
court. Ramlal Hans engaged the ap- 
pellant as advocate. The appellant in 
his turn engaged two other advocates 
to conduct the actual cases and also 
filed his vakalatnama.- A copy of the 
notice sent by Mr. Whig was filed’.in 
the case (Ex. C-I) but was not yet 
proved. i 


3. On February 24, 1963 tħe appel- 


lant went for the inspection of the re- | 


cord of the case in the company of his 
‘ junior lawyer. The file was given by 
Amrik Singh, the junior clerk of the 
Bench. Amrik Singh then went out 


Sec, 35 of the 


On February 6, 1963 - 


exhibit but 
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.of the room but soon returned to his 


seat. Later ke charged the appellant 


of having torn 2 pieces. from a docu- 


ment (which was Ex. C-I) and piéked 
up the alleged pieces’from the -floor. 
Mr. Aggarwal 
scene. 


obtained reports from his junior and 
Assistant clerxs and made a report. 
With the repcrt he sent the Exhibit 
said to be mutilated and the two pieces 
said to be the torn pieces of Ex. C-I 
in a sealed envelope. A- complaint was 


also made to the District Judge by. 


Sarin. The District Judge then made 


“a report and wrote that the document 
‘was important in the case and: action 


was, therefore, called for. Si - 

4. The disciplinary committee of 
the Bar Council of the Union Terri- 
tory of Delhi took up the matter under 
Advocates Act. The 
explanation of the advocate’ was called 
for. He explained that the charge was 
false and it was due to the ill-will of 


Mr. Aggarwal and his staff. because - 


earlier he had made some ` serious 
allegations against Mr. Kalra,. Sub- 
Judge III*Class in a transfer petition 
and had also started - contempt pro- 
ceedings. - According to the appellant 
this led to hostility between the 


. Judges and their staff and ‘him. He 


denied that the document was impor- 
tant or that he had mutilated it. He 
asked inter alia for summoning the 
torn document and the pieces and’ they 
were summoned. The original -docu- 
ment was received but not the pieces. 
The District Judge informed the Com- 


mittee that the pieces were misplaced ` . 


and were not found: . The appellant 
maintained that they were put in the 
same envelope with the exhibit and 
he alleged that they were suppressed to 
deny him a legitimate defence that 
they ` were not a part of the same 


- document: ; 
5. Oral evicence was recorded. On _ 


the basis of the oral evidence of 


Amrik Singh, the petitioner was held. 


guilty of having wantonly mutilated 
the document.- The petitioner wanted 
to take a.size. to size photostat of the 
his. request was ‘turned 

down. : E ae 
6. As stated already his appeal to 
the Bar Council of India was dis- 
missed ‘by the disciplinary. Committee 


`of the Bar Council of India and later 
his appeal to this Court was dismissed 


then arrived on the _ 
The statement of the appellant . 
-was recorded. The Sub-Judge also 


al 


+ 


aot 


summarily on April 18; 1966 at the 
preliminary hearing. Mr. A. K. Sen 
appeared for the appellant. 


7. The appellant. then - seems | to 
have lost his head. He made succes- 
sive applications of various kinds. 
filed a review petition on- April 23, 
1966 before. the disciplinary 
mittee of the Bar Council of. India but 
it was rejected on April 29, -1966. The 
appellant then filed a writ petition in 
the High Court of Punjab (Delhi 
Bench) on May 23, 1966 challenging 
Sec. 38 of the Advocates Act and 
Rule 7 of Order V of the Rules of this 


He. 
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9. The learned single Judge con- 


-sidered the objection to.the constitu- 


tionality. of the rules of this Court and 
overruled it. He held that queszions 
of fact could not be gone into in view 
of the successive appeals and review 


_ petitions dismissed by ‘the appropriate 


Com- - 


4 


Court as ultra vires Art. 138 (2) of the ~ 


Constitution. . The Writ Petition was 
admitted and a rule nisi was issued. 
The appellant before this had filed a 


. review petition in this Court. and on .- 


September 12,-.1966 this. Court- issued 
a notice to the District Judge to find 
out the torn pieces. The District Judge 


reported on .September 22, 1966 that. 


the mutilated document was a copy of 


a lawyer’s notice and that only a small . 


piece of 4/2” was missing from’ the 


bottom of the second sheet. The pieces ~ 


were not traceable. He also reported 
that the junior clerk ‘was not- sure 
that anything was written on the torn 
pieces but according to his recollection 
the words ‘True Copy’ followed by the 
signature ‘Vir.Bhan’ were written, 
that this was not stated by him in his 
earlier statements, and that the Assis- 


tant Clerk also said that according to 


his recollection something was written 
in ink on those pieces but could not 
say what it was. The Supreme Court 
dismissed the . review petition on 
September 26, 1966. The appellant 
appeared in person at the hearing. 


8. The writ petition in the High - 


Court was also. dismissed by a single 
Judge on October 12, 1966. The order 
shows that the original of Ex. C-I 
was not relied upon by Mr. Vir Bhan 
and that he had not -attempted to 


prove the copy, as there was no con- . 


text about the notice. It was contend- 
ed before the High Court that there 
was no motive to tear two tiny pieces 
from a document. which was not in 
_ issue. 
agree with ‘this but speculating as to 
possible motives held that in view of 
the evidence of Amrik Singh, the 
question of motive was - immaterial. 
The High Court did not go- further 
than this into facts. — z 


The High ‘Court seemed to 


authorities. -A Letters Patent appeal 


‘was filed against the single Judge’s 


judgment and order. That appeal was 
heard by a Division Bench of the High 
Court of Delhi and. dismissed on. 


` December 22, 1966. Before the Divi- 


sion Bench the validity of Sec. 38 of 
the Advocates Act alone was challeng- 
ed. An objection on merits was reject- 
ed because the order of the disciplinary 
committee of the Bar Council of the 
Union Territory was said to have 
merged in the order of the disciplinary 
committee-of the Bar Council of India 
and later in that of this Court. The 
High Court granted a certificate. This 
Court was represented at the hearings 
as it was mude a party to the writ 
petition. 


10.. The Appeal filed in this Court 
as a result (C. A. No. 240 of 1967) was 


_dismissed by the Constitution Bench 


on January 8, 1968. Only the validity 


- of Sec. 38 of the Advocates Act and 


rules of this Court was considered. 
The hearing was on 14 and 15 Dezem- 
ber 1967. The appellant was in per- 
son. The Bar Council of Delhi and 
their disciplinary committee were re- 
presented by Mr. Avadh Behari Advo- 
cate, Mr. P. Rama Reddy and Mr. 
A. V: Rangam represented the disci- 


_plinary committee of the Bar Council 


‘of India, the Supreme Court (a party) 


was represented by Mr. Purshcttam 
Tricumdas and Mr. I. N. Shroff and 
the Attorney General was represented 
by Mr. P. Tricumdas and Mr. 8. P. 
Nayyar. The hearing time was taken 
up by the appellant and Mr. Purshot- 
tam Tricumdas, Mr. P. Rama Reddy 
argued for 10 minutes and Mr. Avadh 
Behari was not called upon. 


11. The appellant then tried another 
review petition (No. 21 of 1968) on the 
basis of the fresh evidence and report 
of the. District Judge Delhi. This 
Court (on December 2, 1958) summon- 
ed the record and allowed the peti- 
tioner to take photostats. of the Exhi- 
bit C-I. The appellant also filed a 
writ petition under Art. 32 of the 
Constitution (W. P, No. 69 of 1968). 
He first applied (C. M. P. 1171/68) for 
withdrawal of the writ petition and 
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then withdrew that application itself. 
The two matters were placed before 
the Court on April 11, 1968 and at one 
time it appeared that Shri A. K. Sen 
had argued both of them but later 
Shri A. K. Sen said he had only ap- 
peared in the writ petition and not in 
the review petition and it was still 
undisposed of. As a result on. August 
12, 1968, the review petition ` was 
ordered to be placed again for hearing. 
On the Court observing that on the 
basis of new material, review should 
be asked for from the Bar Council of 
Tadia, the review petition was with- 
drawn on January 6, 1969. -The re- 
view application was not dismissed on 
merits. 


12.. The appellant (hen went before 


the Bar Council asking for reconside-- 


ration of his case under Sections 44 and 
10 (8) of the Advocates Act. The Bar 
Council passed an order -through its 
Chairman (Mr. H. D. Shrivastava. The 
Bar Council of India held that it had 
no jurisdiction of any kind to reopen 
this matter although. the embarrass- 
ment involved in recorisidering the 


matter was removed by the observa- 


tions of the Supreme Court. Accord- 
ing to the Bar Council the disciplinary 
committee was not acting as a subordi- 
nate delegate of the Council and the 
general power to safeguard the inte- 
rests of the Bar or any individual 
member could only refer to such in- 
terests as had not been negatived by 
judicial process under the Advocates 
Act.. The petition was, therefore, dis- 


missed. The Bar Council, however, 


went on to observe: 


su seecabeess But we cannot part with 
this matter without expressing our 
sense of uneasiness which arises from 
the production béfore us of fresh 
material particularly a photostat of 
the document said to have been torn 
by the petitioner. A look at the docu- 
ment opens out a reasonable possibi- 
lity, that a reconsideration by the dis- 


ciplinary committee of this Council . 


may lead to a different result. The 
petitioner may if so advised. formally 
ask for a review by the Disciplinary 
Committee.” 


13. The appellant then again ap- 
plied for review of the order by the 
disciplinary committee of the Bar 
Council of India. In a fairly long 
order the disciplinary Committee ‘de- 
clined to reopen the case. The disci- 
plinary committee found fault with 
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the single Judge of the High Court of 
Punjab for not rejecting the writ peti- 
tion on the short ground that the 
High ‘Court could not issue a writ to 
the Supreme Court. The disciplinary 
committee also found it necessary to 
‘comment upon the order of. this Court 
inquiring from the District Judge, 
- Delhi -how “the pieces kept in safe 
custody were lost. The disciplinary 
committee also commented upon the 
action of the District Judge in re-exa- 
mining witnesses who had been exa- 
mined ‘before. 


14. The disciplinary committee 
pointed out that in the second review 
petition deciced by the Committee 
on February 26, 1967, it refused to 
take into consideration the report of 
the District Judge as it was not evi- 
dence -in the case and because the 
Supreme Court. also did not appear to 
have acted upon it when dismissing the 
review petition before it. The Supreme 
Court’s order was not a speaking order. 
but had merely’ dismissed the review 
petition. summarily. 


15. The disciplinary committee next 
considered how the matter came. be- 
fore them. They refused to take into 
account a ‘casual observation’ of the 


Judges in the course of arguments be-- 


‘fore ‘them in the review petition in 
this Court. They speculated that per- 
haps. the appellant was advised to 
withdraw the review petition which 
otherwise could have had to be dis- 
missed. The Committee very re- 
luctantly looked into the statements of 
witnesses recorded by the ‘District 
Judge when he reported about the Joss 
of the two pieces of paper. The matter 
was heard and the disciplinary com- 
mittee took time to consider their 
order. The disciplinary committee. held. 
that in considering review applications 
to themselves they should not be over- 
technical and that they would have 
granted review if there was any mate- 
rial on whick it could be granted. 
They however observed: 


It is however axiomatic 
that no Court or Tribunal can rewrite 
or alter its Judgment once a Judgment 
has been signed and delivered. We 
could entertain the review petition only 
on some ground similar or. analogous 
to those as mentioned in Section 114 
and Order 47, Rule 1 of the Code of 
Civil Procedure. But in this case 
there is no such - ground available to 
the petitioner.” 


ee ee we e o 
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They held that as the order of the 
disciplinary committee had merged. in 
the decision of the Supreme Court, a 
review granted by them would be in- 
competent. Having held this two 
members went on to consider the 
merits, a procedure with. which the 
third ‘member. dissented. His obser- 
vations in the circumstances were 
quite correct. This is what he said: 


“If what the petitioner says about 
the observations of the Supreme Court 
that his remedy should be by a Peti- 
tion for review, is correct, the forum 
lies elsewhere and we cannot just 


entertain it. In this view of the matter - 


the observations made by the Bar Coun- 
cil of India in their resolution dated 
12th July, 1969, which are entitled to 
our respect, may well be left alone 
mad (sic) need be commented upon.” 
The majority of the disciplinary com- 
mittee however-refused to be guided 
by the observations of the Bar Coun- 
cil of India. They observed that look- 
ing at the photostat copy did. not ad- 
vance the matter any further and they 
had previously. seen the original itself 
and on the evidence they were satisfied 
that there was some writing on the 
pieces to show that it was.a true copy 
signed by the attestor. This was prov- 
ed by the evidence of Mr. Vir Bhan 
accepted by the disciplinary commit- 
tees of the two Bar Councils. They 
discarded the fresh evidence of the 
two clerks as not of any use to the 
appellant. They went to the length of 
saying : 

“Even if these witnesses had entire- 
Ty contradicted their earlier state- 
ments that would not have been a 
ground for review...........- 

Having said this they went on to say: 

waeeedits However in the present case 
we have also examined the depositions 
recorded by Shri Jagjit Singh and we 
do not find any substantial difference 
between what they had stated earlier 
and what they stated before him.” . 


The fact that writing on the pieces 
was not mentioned earlier by the 
clerks was not noticed. The majority 
then severely commented upon the 
conduct of the appellant in charging 
the subordinate judiciary with hosti- 
lity and held this to be ‘frivolous and 
unworthy of notice.’ They observed 
as follows: 


“Even in our earlier Judgment we 
pointed out that a defence of this 
nature calculated to deter and intimi- 


O. N. Mohindroo v. Dist. Judge, Delhi 


- [Prs. 15-18] s. C. 111 


date responsible officers from dischar- 
ging their public duty was highly re- 
prehensible.” 

They accordingly dismissed the review 
application expressing the hope that 
that would be a close to this chapter. 
In two paragraphs thereafter the 
majority commented strongly on other 
conduct of the appellant in Court cases 
and outside it which according to them 
was deplorable.” It is-obvious that the 
disciplinary committee was annoyed at 
the repeated attempts of the appe_lant 
to have his case reconsidered by the 
superior authorities and the heering 
he had got. 

16... From the respective orders of 
the Bar Council of India and the dis- 
ciplinary Committee these two appeals 
are brought. We granted special leave 
in the matter arising out of the Bar 
Council’s order limited to the follow- 
ing two questions: 

“(1) Whether the Bar Council has 
no jurisdiction to direct the Discipli- 
nary Committee to rehear the matter; 
and 

(2) Whether the Disciplinary Com- 

mittee was right in not considering the 
matter. afresh.” 
In the other appeal the question is: 
whether the disciplinary committee 
was right in refusing review and whe- 
ther we should, therefore, review the 
matter ourselves, if we are satisfied 
that the case,deserves it. 


17. -In so far as the Jurisdiction of 


‘the Bar Council of India is concerned 


we think the Bar Council acted cor- 
rectly when they refused to review 
the matter themselves. For the Bar 
Council to do so would be an exercise 
of appellate power. That power the 
Bar Council of India does not possess. 
But the Bar Council of India was 
right in saying that the question rais- 
ed before themselves was sufficiently 
important for reconsideration and re- 
commending it for reconsideration to 
their Disciplinary Committee. 


18. The provisions of the Advocates 
Act are no doubt precise in the metters 
of appeals and: review. In all cases 
tried by the Disciplinary Committee of 
the Bar Council of a State (which term 
includes the Union Territory of Delhi) 
an appeal lies to the Bar Council of 


India. The appeal is, however, heard 


by the Disciplinary Committee of the 
Bar Council of India and they dispose 
of it as they deem fit. The Act does 
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mot say that the Disciplinary Commit- 
tee is a reporting body and the exe- 
cutable order must be made by the 
Bar Council of India. This is made 
clear by the section that follows. It 
speaks of an appeal to this Court 
against: the order of. the Disciplinary 
Committee. If an order of the Bar 
Council were intended to be interpas- 
ed (whether endorsing or refusing to 
dendorse the order of the. Disciplinary 
Committee) one would expect the ap- 
peal to this Court to lie against ` the 
order of the Bar Council. But in the 


initiation of the proceedings and again: 


in the matter of appeal, the Bar Coun- 
cil is mentioned and not the discipli- 
mary Committee. -Indeed under’ Sec- 
tions 35 (1) and 36 (1) the Bar Council 
of the State or. of “India, as. the ‘case 


may be, must be satisfied that a prima .- 


facie case exists before they will refer 
the matter to their Disciplinary Com- 
mittee. This is.in keeping with the 
jurisdiction of the Bar Councils of the 


States laid down by. Section 6 (1) (ey 


under which Bar Council is to enter- 
tain and determine cases of miscon- 
duct against advocates on its rolls and 
under Clause (d) with the duty to 
safeguard the rights and privileges 
and interests of advocates on its rolls. 
In regard to- the Bar Council of India 
.[the same position obtains under S. 7 (1) 
(d) (which is ipsissima verba with the 
corresponding provisions of. Section 8) 
read with Section 7 (1%) which lay 


down the jurisdiction of the Bar Coun-- 


cil of India to deal with and dispose of 
any matter arising- under the Act. 
Therefore, the general superintendence 
of ethics and etiquette of the profes- 
sion and questions of misconduct of 


the -members are not wholly outside.. 
o2 the. 


the ken of the Bar Councils 
State or of India and are always with- 
in their respective jurisdictions. 

19. Next, the appeal to this Court 
is not a restricted appeal. It is not an 
appeal on law alone but also on fact. 
Indeed Section .38 gives the Supreme 
Court jurisdiction to pass in such ap- 
peals any order it deems fit. There- 


fore the appropriate Bar Council’ or 


this Court do not act wrongly if they 
entertain subsequent petitions from a 
person whose case had been dealt with 
by a disciplinary committee. 


20. The power of review is express- 
Iy granted to the Disciplinary Com- 


mittee of the Bar Council which may f 


on its own motion or otherwise review 


- Court. 
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any order passed by if The word 
otherwise is wide enough to cover a 
case referred by the Bar Council for 
review. There is a proviso which 
makes the Bar Council of India the 
final judge because no order of a dis- 
ciplinary committee of-a State Bar 


Council on review has effect unless itj- 


is approved by the Ba Bar Council of 
India. 

“21. -The powers nol review are not 
circumscribed by the Act. The ana- 
logy of the Civil Procedure Code must 
not be.carried too far. 





or against an advocate even after the 


matter ‘has gone through the hands of 


the. Disciplinary Committee at some 
stage or even through this Court: 
These matters are also not -governed 
by the analogy of autrefois convict or 
autrefois acquit. in the Code of Crimi- 
nal Procedure. Disciplinary proceed- 
ings against a lawyer involve not only 
the ‘particular lawyer but the entire 
profession. The reputation of the 
legal profession is the sum total of the 
reputation of the practitioners. The 
honour of the lawyer and the purity of 


-the profession ‘are thé primary consi- 


derations and they are, intermixed. 


22. During the hearing we gave 
an illustration which we may also give 
here. Suppose an advocate is charged 
with embezzling the’ money .of his 
client. The advocate pleads that he 
paid the money in cash to the client 
and obtained his receipt but the re- 


ceipt is” misplaced. and he cannot find- 


it. He is disbeliéved by the Discipli- 
nary Committees and even by this 


ceipt and wishes to clear his good 
name. 
It is not 
only his right but also the duty. of 


-those including this Court to reconsi- 


der the matter. The Bar Council in 
any event can restart the matter to 


clear him whether before any of the 


authorities which dealt with the matter 
before.. The facts in the illustration 


may be reversed to see the converse . 


position where an. advocate gets off on 
a false plea of not having received the 
money at all, if he can be successfully 
confronted with his own receipt. which 
the client had misplaced’ and could not 
lay hands upon.in the first instance. 


23. From this it.follows that ques- 
tions of professional - conduct are: as 


: _ Such powers). 
_may be exercised in a. suitable case for 


Subsequently he finds the re- © 


>œ The matter can be gone into 
_ again on the fresh material. 


oË, 
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open as charges of cowardice against 
Generals or reconsideration of the con- 
viction of persons convicted of crimes. 
Otherwise how could the Hebron 
brothers get their conviction set aside 
after Charles Peace confessed to: the 
crime for which they were charged 
and held guilty ? : ' 


24. The fact of the matter in this 
case is that too much emphasis was 
laid on the oral evidence of a clerk 
who alone said that he had seen the 
appellant tear two pieces-from Ex. C-1. 
The Advocates denial was not ac- 
cepted although there was word 


‘against word. There was no evidence 


that the pieces found on the floor 
No witness spoke 
of having taken the elementary care 
of matching the pieces with Ex. C-1. 
Indeed the pieces having been lost the 
only corroboration regarding the pieces 
has disappeared. The only corrobora- 
tion now is that the edges of Ex. C-1 
show such a tear. i 


25. The question is whether this by 
itself is sufficient. There is no evidence 
against the appellant except that. of 
. It is true that there is 
no personal allegation against him of 
harbouring any grudge or hostility 
beyond saying that the staff of the 


Courts were against the appellant. As 


against this, one consideration is what 
was the gain to the appellant by tear- 
ing the tiny pieces ? We shall present- 
ly show how tiny they were. The 
charge isa serious one; and we have 
to see the matter in the whole setting 
of the evidence. The document said 
to be torn is a copy of a notice which 
Sarin’s Counsel had sent to the oppo- 
Site side. 
that he had not proved the document. 
Further the original notice could be 
summoned. Exhibit C-1 was in two 
sheets 30.5cm, X 20.5 cm. and 34.6 cm 
X 21.5. The second sheet -was extra- 
ordinarily long and its edges appear 
very much frayed. It was suggested 
at the hearing it must have protruded 
from the rest of the file and thus got 
damaged in the handling of the file. 
This was not given due weight. . 


26. We have examined the docu- 
ment carefully. It is a carbon copy of 
a notice. The document ends thus: 


Note: Copy of this notice is being 
sent under 
wife. 
Yours faithfully, 
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The tear occurs 1.5 cm. to the left of © 
‘ficate’ and ends below the letter ‘a’ in 
‘postal’.- The letters of ‘faithfully’ 
are missing except for the head of ‘f’ 
and so also letters ‘der’ in ‘under’ and. 
parts of ‘p’ and ‘o’ in ‘postal’ are miss- 
ing. The complainant claimed that the 
document had an attestation “true copy’ 
followed by a signature and that it 
had been torn out. The two clerks 
who had seen the pieces do not defi- 
nitely say that the pieces had any 
writing and as the pieces have disap- 
peared we cannot get corroboration. 
They had originally not said this but 
now at a later stage they have depos- 
ed about the writing on the pieces. 
We have, therefore, done the best to 
discover the truth. This is the result 
of our observations: 


_ 27. The document is a rectangular 
foolscap sheet, rather old paper which 
is frayed along the edges. As the 
fraying edges were falling off we have 
secured them with transparent scotch 
tape. One piece actually fell off when 
the paper was being examined by ‘us 
but the piece has been secured in situ 
with. scotch tape. Another piece found 
in the file could not be matched and 
has been secured in the margin with 
scotch tape so that it may not be lost. 
It belongs to the same paper. Now 
for a description of the paper. 


28. Fortunately the machine cut 
edges are available on ail four sides 
enabling us to measure the paper and 
to find out the exact measurements of 
This will enable us to 
find-out if an attestation and a signa- 
ture could have been written at all on 
these papers. It is obvious that the 
tearing, if deliberate, as is suggested, 
must have been to tear out not the 
blank space left on the bottom of ‘the 
typewritten portion but of some writ- 
ing, “typed or manuscript. : 


29. The paper is exactly 34.6 cm X' 
21.5 cm. As no portion is alleged to be 
torn from the top or the sides we may 
ignore the measurement of the breadth 
except to compare it with the tear. 
The tear today is found along 17.5 cm. 
out of the total breadth of 21.5 cm. 
We have already said that except for 
1.5 cm. -to the left of the letters 
‘ficate’ the tear falls directly below the 
typed portion and that is 15.5 cm. in 
length. - 7.5 cm, ‘are below the portion 
where the last line of typing ‘ficate to 
your wife’ and the words ‘yours 
faithfully’ occur. The bottom of these 
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typed letters are exactly 34.4 cm. 
from the top leaving a strip which 
would be .2 cm. In other words cut of 
tear of 17.5 cm, 8 cm. allow only a 
space of .2 cm. for any writing. 

30. Now for the remaining & cm. 
This is made up of 2.5 em. below ‘tal 
certi’ which is almost whole and there 
is no writing- on this portion. That 
leaves a tear of 5.5 cm. measures 
lengthwise where there is no typing 
on top. This is made up of 3 triangu- 
lar portions joined by the .2 cm. strips 
below typed portions. ist triangle is 
2 em. in length with 1 cm. perpendicu- 
lar from apex to base. The second is 
3.2 em. base with a perpendicular of 
1 em. and the third is 2.8 cm. by 1 cm. 

31. Therefore out of the total 
length of 17.5 em., 7.5 cm. is a strip 
uniformly of .2 cm. There are 3 triar- 
gles, in length respectively 2 em., 3.2 
cm. and 2.8 em. with the height almost 
at the centre in each case 1 cm. The 
photostat of the document is an annexe 
and can be seen also. We took the 


measurements from the original. It is. 


easy to see how small will be space 
for writing. The three triangles of 


which only 2 could be held to be torn- 


by the appéllant could not have’ con- 
tained the words of attestation and 
signature. The one on the extreme 
left is so situated that no one would 
write there an attestation. The three 
triangles are separated by 4.cm. and 
3.5 cm. and. it is impossible to think 
that the attestation was written in one 


triangle and the signature in another. 


for there was not enough space to 
write them one above the other even 
if one could cramp in one line. Fur- 
ther with the typing having gone to 
.2 cm. from the bottom anyone wishing 
to write an attestation would ordinari- 
ly write it in the margin where plenty 
of. space was available and that is -the 
usual course lawyers adopt when the 
writing goes right down to the bcttom. 
We are, therefore, satisfied that there 
was no writing on the pieces and the 


halting testimony of the 2 clerks 


should -not have been accepted with- 
out corroboration. They said ncthing 
about it when they were first exa- 
mined. — : ‘ 


32. The sum total of. our observa- 
tions may now be stated. The docu- 
ment was merely a copy of which the 
original could be summoned. One 
sheet was unduly long and was likely 
to protrude from the file of papers and 
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thus liable to get frayed. It is frayed | 


and the paper is showing more tears 
today. The typing had gone to the 
very bottom of the paper and there 
was not sufficient space to write in a 


“natural hand the attestation and to 


sign it. There was blank paper in the 
margin where the attestation could be 
conveniently written and signed. The 
document was not necessary for the 
decision of the case and Mr. Vir Bhan 
had not even attempted to prove it. It 
was being inspected to find out the 
original case of the claimant after the 
case had gone to arbitration and there 


was an award. Nothing was to be- 


gained by tearing it or even by tear- 
ing out the aitestation even if there 
was one. Of course it would be im- 
proper even to tear out the blank por- 
tion but no one indulges in such a silly 
and useless act. There were serious 
allegations against a judge of the 
Court and there was a possibility of 
the appellant being the target of hosti- 
lity and the evidence against him was 
of a single clerk. There was word 
against word. 


33. The question that arises Is 
what are we to do? We have held above 
that the disciplinary committee could 
be asked to reconsider the matter by 
the Bar Council. The order of the 
disciplinary. committee does show that 
although they held that the Bar Coun- 
cil had acted without jurisdiction, they 
went on to express their satisfaction 
with what they had already done. The 
re-examination was not made objec- 
tively but with the intention of re- 
affirming their decision by every argu- 
ment for it. No attempt was made te 


find. whether the circumstances were , 


such that the appellant could be said 
to have proved satisfactorily the con- 
trary of what was held or had creat- 
ed sufficient doubt in the matter. The 
earlier findings were affirmed when 
there was no reed to dé so as the peti- 
tion for review was held incompetent. 


34. At the hearing before .us the 
Bar Council of India appeared and 
supported: the case of the advocate. 
Mr. Natesan said that in the opinion of 
the Bar Council, ‘it would be proper 
for this Court to go. into the matter. 
Previously the Bar Council had pro- 


bably supported the case against the . 


appellant. The stand of the Bar Coun- 

cil in the case before us was this: 
“The Disciplinary Committee of the 

Bar Council while finding that it has 
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no jurisdiction to review the matter in 
view of the prior appeal to this Court, 
has gone also into the merits of the 
case, examined it elaborately with re- 
ference to the materials stated to be 
new matter and has come to the same 
conclusion. The question that now 
arises is whether the Supreme Court 
can review the matter itself in this 
appeal when the Disciplinary Com- 
thittee had no jurisdiction, and set 
aside the order made by the Discipli- 
nary Committee on the merits. It may 
be a different thing if this Court now 
reviews the order in the light of the 
materials placed before the Court 
after the production of the original 
document stated to have been torn 
which ex facie shows that it could 
not have been deliberate or wanton.” 


35. Another body of lawyers, name- 
Iy, the Bar Association of the Supreme 
Court sought permission to intervene 
and were heard. Mr. A. S. R. Chari 
on behalf of the Association strongly 
supported the advocate’s case. Thus 
we have the entire Bar of the country 
and the entire Bar of this Court un- 
animously asking this Court to go into 
the matter. : 

36. It appears to us, therefore, that 







narily we would have been unwilling 
to grant a review after this Court had 
declined to do so on an earlier occa- 
sion. But the circumstances are dif- 
ferent. Our view of the matter is also 


been as clearly made out as one would 
wish. This Court on earlier occasions, 
taking the facts from the order of the 


the High Court has’ been taken away 
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disciplinary committees, declined to: 
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37. We find some unusual circum- 
stances facing us. The entire Bar of 
India are of the opinion that the case 
was not as satisfactorily proved as one 
should be and we are also of the same 
opinion. All processes of the Court 
are intended to secure justice and one 
such process is the power of review. 
No doubt frivolous reviews are to be 
discouraged and technical rules have 
been devised to prevent persons from 
reopening decided cases. But as the 
disciplinary committee themselves 
observed there should not be too much 
technicality where professional honour 
is involved and if there is a manifest 
wrong done, it is never too late to 
undo the wrong. This Court possesses 
under the Constitution a special power 
of review and further may pass any 
order to do full and effective justice. 


-This Court is moved to take action and 


the Bar Council of India and the Bar 
Association of the Supreme Court are 
unanimous that the appellant deserves 
to have the order against him disbarr- 
ing him from practice set aside. 


38. Looking at the matter for our- 
selves we find that the document said 
to be mutilated was not needed for 
the case. In any event it was only a 
carbon copy and not an original. No 
part of the typed portion was damag- 
ed except very slightly. The tear in 
two places equal to a third of a small 
postage stamp are the stbject of the 
charge. In our opinion there was most 
probably no writing there as there 
was hardly any space available and 
the whole of the margin was available 
to write the attestation of ‘true copy’. 
The clerks did not speak of any writ- 
ing at first and now too in a’ very 
halting manner. No steps were taken 
to match the alleged pieces with the 
tears and the pieces have not been 
preserved. Thus there is the word of 

ik Singh against that of the ap- 
pellant. There was a background of 
hostility which the appellant had 
created by his aggressive action in 
other cases. Whether he handled the 
paper roughly and a piece came off 
which he threw down without noticing 
it or the paper gave way and a piece 
fell (as it did when. we handled it) if 
is not possible to say with definite- 
ness. We find it difficult to believe 
that this mutilation, without any 
rhyme or reason, was done with a 
Sinister motive. This is the unanimous 
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view of the entire Bar of India speak- 
fing through Counsel. 


39. Our duty is clear. We could 
have paused to consider the law ap- 


plicable to reviews in such matters 
but we do not think we should ascer-. 


tain it in this case. This matter is one 








the law has entrusted to the Bar 
Council of India. It is their opinion 
of a case which must receive due 
eight. The Bar Council thinks that 
he decision against the apace is 


grant review in this case and set, aside 
the order disbarring the appellant 
from practice which had been passed 


about costs, 


., Appeal allowed. f 
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(V:58 C 27) 
(From: Central Board of Excise and 
Customs, New Delhi)* - 
S. M. SIKRI, V. BHARGAVA AND 
. L D. DUA, JJ. 
Becker Gray & Company (1930) 
Ltd., and others, Appellants v. The 


Union of India and another, Respon- 


dents. 
M/s. Bunge & Co. Ltd., Intervener. 


Civil Appeals Nos. 1178 to 1180 of 
1967, D/- 23-1-1970. d 


(A) Foreign Exchange Regulation 
Act (1947), See. 12 (1) —Payment for 
exported goods — Filing of declara- 
tion as to. valuation — Under-valua- 
tion in declaration does not amount to 
contravention of restrictions imposed 
by Section. 12 (1). AIR 1970 SC 1597, 
Followed. 


(B) Foreign Exchange Regulation 
Act (1947), Ss. 27, 23, 23A — Incorrect 
declaration by- party in contravention 
of. Rules framed under S. 27 or Forms 
prescribed under Rules — S. 23A. can- 


not be invoked for levying penalty 


under Sec. 167 (8) of Sea Customs Act 
»— Such declaration may be penalised 
under Section 23 — Appeals Nos, 47 
to 50 of 1967, D/- 13-3-1967 (Central 


(* Appeals Nos. 47 to 50 of 1967, D/- 
13-3-1967, — Central Board of Excise 
and Customs, New Delhi.) 
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of the ethics of the profession which . 


against him. There shall be no ale 


(Para 2). 
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Board of Excise and Customs, (New 
Delhi). Reversed. (Para 4) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1597 (V 57) = 
- 1969-1 SCC 91, Union of India . 
v. Rai Bahadur Sriram Durga 
Prasad (P) Ltd. 


M/s. N. A. Palkhiwala and P. P. 
Ginwala, Sr. Advocates, (M/s. D. N. 
Mukherjee, R. S. Kumar and A. Chou- 
dhury, Advocates, with them), for Ap- 
pellants; Mr. N. S. Bindra, Sr. Advo- 
cate, (Mr..S. P. Nayar, Advocate, with 
him), for Respondents; Mr. M. C: 
Chagla; Sr. Advocate, (Mr. D. N. 
Gupta, Advocate, with him), for Inter- 
vener. 


The following Judgment of the 
Court was delivered by 

BHARGAVA, J.—The appellants in 
these appeals were exporters of Jute 
Carpet Backing Cloth and, in connec- 
tion with some exports by them be-. 
tween the period January 1957 to 
January 1953, penalties have been im- 
posed on them under Sec. 167 (8) of 
the Sea Customs Act for contravention 
of Section 12.(1) of the Foreign Ex- 
change “Regulation Act No. 7 of 1947 
(hereinafter referred to as “the Act’”’) in 
view of the provisions of Section 23A 
of the Act. and Section 19-of the Sea . 
Customs Act by the Adjudicating 
Officer. Their appeals to the Central 
Board of Excise and Customs (herein- 
after referred to as “the Board”) were 
dismissed, though the amounts of 
penalties imposed were reduced. The 
order of the Board dismissing: the ap- 
peals has been challenged in these ap- 
peals before us by special leave. 

2. The Board based its decision for 
upholding the penalties on the finding 
that the declarations given in purport- 
ed compliance with Sec. 12.(1) of the 
Act were defective in-two respects. 
One defect found was that, in the 
declarations, the invoice value of the 
goods was shown at a figure lower 
than the real sale value. The second 
defect found was that, in the declara- 
tions, it was stated that the invoice 
value’ declared was the full export 
value of the goods and was the same 
as that contracted ‘with the buyer 
whereas, in fact, the goods had not 
been sold to the buyer and were being 
exported on consignment basis, so that 
the correct declarations should have 
been that the declarations contained a 


’ fair valuation of the goods which were 


unsold. The declarations were given l 
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in Form G. R. L prescribed by the 
Rules framed under Section 27 of the 
Act. On behalf of the appellants, the 


argument advanced was that these de-. 


fects in the declarations did not 
amount to contravention. of the. res- 
trictions imposed by Sec. 12 (1) of the 
Act, so that the -imposition of these 
penalties was not justified. 


3. So far as the question of under- 
valuation of the exported goods in the 
declarations or the documents accom- 
panying the declarations is concerned, 
reliance was placed on the decision of 
this Court in Union of India v.. M/s: 
Rai Bahadur Shreeram Durga Prasad 
(P) Ltd.; 1969-1 SCC 91 = (AIR 1970 
SC 1597), where this Court held that 
under-valuation in a declaration under 
Sec. 12 (1) of the Act does not am5unt 
to contravention of the restrictions 
imposed by that provision. That deci- 
sion is fully applicable. to the present 
cases before us on this point and, in 
view of that decision, the impos tion 
of the penalties, on the basis that. the 
under-valuation of the goods amount- 
ed to contravention of Sec. 12 (1), is 
unjustified. -We may add that we see 
no justification for granting the re- 
quest of Mr. Bindra, learned counsel 
for the respondents, that that decision 
should be reconsidered. by a larger 
Bench. : - 


4. Mr. Bindra, however, urged 
that, in these cases, there was the 
distinctive feature that the Board also 
© found that the declarations were fur- 
ther incorrect inasmuch as the goods 
were declared to have been sold, while 
they were being exported on consign- 
ment basis as unsold goods, and it was 
further stated in the declarations shat 
the full export value of- the goods is 
the value shown instead of stating 
that it was the fair valuation of un- 
sold goods.. The finding recorded by 
the Board, no doubt, shows’ that the 
declarations’ required ` to be made 
under the Rules in Form G.R.I. con- 
tained incorrect information; but -hat 
incorrect information related to pcints 
on which Sec. 12 (1) does not require 
a declaration. .A declaration, which 
is in contravention of the Rules or the 
Forms prescribed under the Rules, 
may be penalised under Séction 23 of 
the Act, but such contravention will 


not attract the provisions of the Sea 


Customs Act. Under See. 23A of the 
Act, only a breach of restrictions im- 
posed by Sec. 12 (1) of the Act is to 


M. D. Shukla v. State of Gujarat 


- Central Government. 
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be deemed In contravention of restric- 
tions imposed by Sec. 19 of the Sea 
Customs Act. An incorrect declaration 
in contravention of the Rules made 
under Sec. 27 of the Act is not to be 
deemed a contravention of any restric- 
tion imposed by Sec. 19 of the Sea 
Customs- Act. It is, therefore, quite 
clear that, in these cases, the imposi- 
tion of the penalties under Section 167 
(8) of the Sea Customs Act was totally 
unjustified. Consequently, these ap- 
peals are allowed with costs, and the 


- orders of the Adjudicating Officer, and 


the Board imposing the penalties 
under Sec. 167 (8) of the Sea Customs 
Act are set aside. Penalties, if re- 
covered, shall be refunded. 


Apreals .allowed. 





`. AIR 1971 SUPREME COURT 117 
(V 58 C 28) 
; (From: Gujarat)* 

J. C. SHAH AND K. S. HEGDE, JJ. 

M. D. Shukla and others, Appellants 
v. The State of Gujarat and others, 
Respondents. i 

Civil Appeal No. 458 of 1969, D/- 
6-2-1970. ' 


(A) States Reorganisation Act (1956), 
Ss. 115 (7), Proviso and 116 — Bom- 
bay Reorganisation Act (1960), Ss. 81 
(6) Proviso and 82 — Effect of — Pub- 
lic servant allotted to another State — 
Conditions of service applicable imme- 
diately before. 1-11-1956 cannot be 
affected to his disadvantage by rules 
made by State except with approval 
of Central Government. 


The provisions of Ss. 115 and 116 
of the States Reorganisation Act and 
those of Sections 81 and 82 of the 
Bombay Reorganisation Act are sub- 
stantially the same. Section 116 pro- 
vides for the continuance of officers in 
equivalent posts and under the pro- 
viso to Section 115 (7) a guarantee is 
given that the conditions of service 
applicable immediately before the ap- 
pointed’ day in the case of any person 
who is allotted to another State can- 
not be varied to his disadvantage ex- 
cept with the previous approval of the 
This protection 
could not be removed by the rules 


See See thE rules 
(* Spl. Civil Appln. No. 1499 of 1966, 
D/- 1-7-1968 — Guj.) 
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made by the State subsequent to 
November 1, 1956, unless the previous 
approval of the' Central Government 
was obtained thereto. (Paras 4, 8, 11) 
(B) Civil Services — Allocated Gov- 
ernment Servants (Absorption, Senio- 
rity, Pay and Allowances) Rules (1957) 
— Absorption —Meaning of — Guja- 
rat State Government’s Order, D/- 
19-8-1966 — Held amounted to absorp- 
tion of ministerial secretariat staff of 
former States of Saurashtra and 
Kutch inte Gujarat State secretariat 
staff — Order cannot be challenged as 
violative of R. 138, Bombay Civil Ser- 
vices Classification and Recruitment 
Rules, 1957. Spl. Civ. Appin. 1499 of 
1966, D/- 1-7-1968 (Guj), Reversed. 
The : appellants who were holding 
permanent posts in the ministerial ser- 
vice of the Secretariat of the former 
Saurashtra ` and Kutch States were 
allotted to Bombay under the States 
Reorganisation Act and subsequently to 
State of Gujarat under the Bombay Re- 
organisation Act 1960. These officers 
who were serving in the district at 
their option were transferred to the 
Secretariat of the Gujarat State. By 
an order dated 19-8-1966 the State 


Government regularised their appoint- ` 


ments in Secretariat designating the 
departments in which they were post- 
ed, posts to which appointed and the 
dates from which they were appointed. 
On a writ petition filed by the officers 
who were already in ministerial ser- 
vice, the High Court declared the Order 
T/- 19-8-1966 as invalid. On appeal to 
Supreme Court: 


Held (i) that the order dated 19-8- 
1966 amounted to absorption within the 
meaning of that term in the Allocated 
Government . Servants 
Seniority, Pay and Allowances) Rules 
1957. In the absence of determination 
of equivalent posts under the orders of 
the Central Government, the State of 
Gujarat was competent, as a matter of 
provisional arrangement to absorb the 
former Saurashtra and Kutch States 
personnel in the ministerial establish- 
ment of the Gujarat State Secretariat. 

(Paras 12, 13, 15) 


GS that Rule 138 could not take 
away the statutory right vested in the 
personnel of the former Saurashtra and 
Kutch States under the States Reorga- 
nisation Act, 1956. Since the arrange- 
ment which was made by the Govern- 
ment of the State of Gujarat must be 
regarded as provisional and to enure so 


(Absorption, 


` ALR. 


long as the Central Government did not 
make a final decision, it was not open 
to-the officers of the Secretariat to 
challenge the validity of that order. . 
Spl. Civ. Appln. 1499 of 1966, D/- 1-7- 
1968 (Guj) Reversed. (Para 18) 
Cases Referred: Chronological Paras 
(1968) ATR 1968 SC 850 (V 55)= 
1968-2 SCR 136, Union of India 
v. P. K. Roy i 10 
(1965) AIR 1965 SC 136 (V 52)= 
‘1964-7 SCR 549, N. Raghavendra 
Rao v. Dy. Commr. South Kanara, 
Mangalore 


9 

_ Mr. M. C. Chagla, Sr. Advocate (M/s. 
S. K. Dholakia, Vineet Kumar and J. 
R. Nanavati, Advocates with him) for 
Appellants; Mr. S. T. Desai, Sr. Advo- 
cate (M/s. B. D. Sharma and S. P. 
Nayar, Advocates, with him) for Res- 
pondent No. 1; Mr. S. S. Shukla, Advo- 
cate, for Respondents Nos. 2 to 148. 

The following Judgment of the Court 
was delivered ky 

SHAH, J.— Certain officers in the 
ministerial branch of the Secretariat 
Service of the State of Gujarat moved 
a petition in the High Court of Gujarat 
for an order directing the State Gov- 
ernment to treat its order dated August 
19, 1966 as “illegal, void and of no 
effect” and to forbear from enforcing 
its order treating the persons whose 
names were specified in the annexure 
to the order as servants of the “Secre- 
tariat cadre.” The High Court of 
Gujarat ‘granted the petition and 
declared the order dated August 19, 
1966, invalid. With certificate granted 
by the High Court this appeal has 
been filed. 


2. Prior to November 4, 1956, the 
appellants were holding permanent 
posts in the ministerial service of the 
Secretariats of the Part B State of 
Saurashtra and the Part C State of 
Kutch. By virtue of Section 8 of the 
States Reorganization Act 37 of 1956 the 
new State of Bombay, which included 
the territories of the States. of 
Saurashtra and Kutch, was formed. 
S. 115 of the States Reorganisation 
Act made provisions relating to ser- 
vices other than All-India Services. By 
sub-section (1) of Section 115 it was 
enacted; inter alia,, that every person 
who immediately before the appointed 
day was serving in connection with the 


„affairs of any of the existing States 


specified therein shall, as from that 
day, be deemed to have been allotted 
to serve in connection with the affairs 
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of the successor State to that existing 
State. By the proviso to sub-section (7) 
it was provided that conditions of, ser- 
vice applicable immediately before ‘the 
appointed day to the case of any per- 
son allotted to another State shall not 
be varied to his disadvantage except 
with the previous approval of the 
Central Government. Section 116 pro- 
vided for the continuance of officers 
in the same posts. By Section 117 
power was conferred upon the Central 
Government to give directions to any 
State Government that may appear to 
be necessary. for the purpose of giving 
effect to the provisions of Sections 114, 
115 and 116 of the Act. 


3. Under the States Reorganisation 
Act, 1956, the appellants were allotted 
service in connection with the affairs 
of the new State of Bombay. In exer- 
cise of the powers under Article 309 of 
the Constitution, the Government of 


Bombay sanctioned certain rules called’ 


“The Allocated Government Servants’ 
(Absorption, Seniority, Pay and Allow- 
ances) Rules, 1957”. Those rules gov- 
erned the servants who were allotted 
to the State of Bombay on reorganisa- 
tion. A large majority of the members 
of the ministerial branch of the Secre- 
tariats of the States of Saurashtra and 
Kutch were, it appears, unwilling to be 
posted in the Secretariat of the new 
State of Bombay. They were according- 
ly posted in the districts of the former 
States of Saurashtra and Kutch. 


4. Under Act 11 of 1960 called “The 
Bombay Reorganisation Act” the States 
of Gujarat and Maharashtra were 
carved out of the territory of the new 
State of Bombay. Under . Section 81 
provisions relating to services other 
than All-India Services were made and 
by Section 82 provisions as to the con- 
tinuance of officers in the same posts 
was made. By Section 83 power was 
given to the Central Government to 
give directions to the States. Those 
jprovisions were substantially the same 
as the provisions of Sections 115, 116 
and 117 of the States Reorganisation 
Act, 1956. The appellants were allotted 
service in connection with the affairs 
of the State of Gujarat under S. 81 of 
the Bombay Reorganisation Act. 


5. The newly constituted State of 
Gujarat finding a dearth of experienc- 
ed officers in the Secretariat transferr- 
ed the appellants at divers. times be- 


tween the years 1961, 1962 and 1963 to. 


M. D. Shukla v. State of Gujarat (Shah J.) 


-with the Secretariat Service. 
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the Secretariat of the State of Gujarat 
and assigned them duties in connection 
Orders 
were issued from time to time fixing 
their scales of pay and seniority. Ap- 
parently the Public Service Commis- 
sion raised some objections about an 
attempted integration between the off- 
cers who were originally serving in the 
Secretariat Service, and those who 
were -posted from the districts. Ulti- 
mately on August 19, 1966, the State . 
issued the order zo the 
following effect: , 

“The question of regularising the ap- 
pointment - to various posts in the 
Secretariat Department on and after 
ist May 1960 of the drafted pərsons 
was under the consideration of Gov- 
ernment for some time. Government 
is now pleased to direct in consultation 
with the Gujarat Public Service Com- 
mission that the persons shown in the 
accompanying statement should be 
treated to have been regularly ap- 
pointed in the posts shown against their 
names in column-4 of the statement 
with effect from the date shown in 
column-5 in the Departments mention- 
ed in column-3 of the statement 

2. As regards fixation of their pay 
and seniority orders have already been 
issued in Government Resolution 
General Administration Department 
No. SCT 1161-F, dated 25th April, 1961 
and Government Resolution Ganeral 
Administration Department No. SCT- 
1162-KH, dated 14th March 1964. The 
Departments are requested to fix their 
pay and seniority accordingly.” 
Appended to the order was a list of 
90 persons designating the departments 
in which they were posted, pests to 
which appointed and the dates from 
which they were appointed. 

6. The officers of the Secretariat 
who before the date of the order con- 
stituted the ministerial service then 


‘filed the petition out of which this 


appeal arises challenging the validity 
of the order of the Government. The 
petition was founded on three grounds: 
(1) that the order violated Rule 138 of 
the Recruitment Rules framed by the. 
Government. of Bombay in 1957: (2) 
that the order violated the proviso to 
Clause (6) of Section 81 in that it 
altered the conditions of service of the 
applicants; and (3) that it violated the 
provisions of the Allocated Govern- 
ment Servants’ (Absorption, Seniority, 
Pay and Allowances) Rules, 1957. 
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7. Counsel for the applicants con- 
- ceded before the High Court that the 
transfer of the former Saurashtra and 
Kutch States Secretariat personnel to 
the Gujarat Secretariat per se was not 
open to objection. The High Court did 
not consider whether the 


had “any rights flowing on account of 
absorption and integration of service 
under the States Reorganisation Act, 
1956 or the Allocated Government Ser- 
vants Rules, 1957”. But the High 
Court held that since the impugned. 
order purported to amalgamate the 
former Saurashtra and Kutch States 
personnel with the Gujarat Secretariat 
Service contrary to the terms of R. 138 
of the Recruitment Rules, and the Gov- 
ernment had no authority to vary the 
method of recruitment provided by the 
statutory Rule 138 of the Recruitment 
Rules which was ‘mandatory, the orders 
of transfer. to the Secretariat which 
were not made in the process of inte- 
gration could not operate as absorption 
under the Allocated Government Ser- 
vants (Absorption,, Seniority, Pay and 
Allowances) -Rules, 1957. . The High 
Court also observed that when the 
ministerial service employees of the 
former Saurashtra and Kutch States 
Secretariats were absorbed in the dis- 
tricts, integration of the services was 
complete and any transfer thereafter 
to the Secretriat could not and did not 
amount to absorption in equivalent 
posts. 


8. It is necessary first to examine 
the scheme of Sections 115 & 116 of the 
States Reorganization Act 1956. Sec- 
tion 115-was intended to provide for 
the conditions of service of employees 
who immediately before November 1, 
1956 were serving in connection with 
the affairs of a State and were allotted 
to serve in connection with the affairs 
of another State. Power to fix the 
conditions of service was reserved ex- 
elusively to the Central Government. 
For that purpose the Central Govern- 
ment was authorised to establish one or 
more Advisory Committees .to advise 


the Government’on the division and- 


integration of the services in the new 


’ States and for ensuring fair and equit-. 


able treatment to all persons affected 
by the provisions of Section 115 and 
for proper consideration of any repre- 
sentation made by those persons. By 
the. proviso to sub-section (7) of S. 115 
à guarantee was given to every allotted 


Saurashtra . 
and- Kutch States Secretariat personnel - 


A.L R. 


public servant that his conditions of 
service shall not be varied to his dis-|_ 
advantage except with the previous 
approval of the Central Government. 
Section 116 provided for the continu- 
ance of officers in equivalent posts. 


9. This Court in N. Raghavendra 
Rao v. Dy. Commr. South Kanara 
Mangalore; (1964) 7 SCR 549 = (AIR 
1965 SC 136) held that the effect of 
sub-section (7)-of Section 115 is to pre- 
serve the power of the State to make 
rules under Article 309 of the Consti- 
tution, but the proviso imposes‘a limi- 
tation on the exercise of that power; 
the limitation is that the State cannot 
vary the conditions of service applicable ` 
immediately before November 1, 1956 
to the disadvantage of persons men- _ 
tioned in sub-sections (1) and (2) of Sec- 
tion 115. In the view of the Court the 
broad purpose underlying the proviso 
to Section 115 (7) of the Act was to 
ensure that the conditions of service 


‘shall not be. changed except with the 


prior. approval of the Central Govern- 
ment, that is, before embarking on 
varying the conditions of service, the 
State Governments should obtain the 
concurrence of me Central. Govern- 
ment. ` 


10. In Union of India v. P. K. Roy 
(1968) 2:-SCR 186 = (AIR 1968 SC 850) . 
this Court held that it is the duty of 
the Central Government to integrate 
the services, but the State may be ask- 
ed to prepare a provisional gradation 
list provided the Central Government 
maintains its control over it. - 


11. It is clear that the conditions of 
service applicable immediately before 
the appointed day in the case of any 
person who is allotted to another State 
cannot. be varied to his. disadvantage 
except with the previous approval of 
the Central Government.. This protec- 
tion could not be removed by the rules 
made -by the State. subsequent to 
November 1, 1956, unless the previous 
approval of the ‘Central Government 
was obtained thereto. 


` 12. It is true that the ministerial 
service personnel in the States: of 
Saurashtra and Kutch, after they were 
allotted to.the State of Bombay were 
posted and assigned duties in various 
districts in Saurashtra and Kutch. 
But.in the absence of evidence to show 
that the previous approval of the Cen- 
tral Government was obtained, their 





right to be absorbed in- equivalent 











osts in the new State of Bombay and 
later in the State of Gujarat was not 
thereby affected. It appears that tkere 
has not been any equivalence establish- 
led between the posts in the Secretariats 
of the States of. Saurshtra and Kutch 


on terms not disadvantageous to tkose 
they were already entitled except 
with the previous approval of the 
Central Government. 

13. It was conceded, and rightly, 
hat the State has the authority to 
transfer, subject to the Constitucion 
and the rules made under Article 309, 














which by his training and aptitude he 
was competent to do. Transfer of the 
personnel from the States of Saurash- 
tra and Kutch to the Secretariat in 
the State of Gujarat and assignment 
of duties performable by the ministe- 
rial staff in the Secretariat cannot be 


by the Central Government. If -is 


“  leommon ground: that no. such. final 


` integration had been made by the 
Central Government. 


14. Two grounds appealed to the 
High Court in deciding the case against 
the appellants: (1) that the appellants 
were transferred to the Secretaria of 
the State of Gujarat, but they 
were notabsorbed inthe ministerial 
service of the Secretariat of the State of 
Gujarat. In the view of the High Court 
there was nearly (sic) .“regularisa- 
tion” of the appointment of those 
persons for the purpose of performing 
service in the Secretariat; and (2) zhat 
the order dated ‘August 19, 1966 was 
contrary to the Recruitment Rules, 
1957. 


15. If it be geaisiea that the State 
was competent to transfer and did 
transfer the appellants to perform 
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any public servant to render service. 
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service in connection with the af- 
fairs of the State in the Secreta- 
riat, it is difficult to hold that 
when the State “regularised” the ser- 
vice of the -appellants in the Secreta- 
riat with the consent of the Public 
Service Commission there was no ab- 
sorption under the Absorption Rules. It 
is true that the expression “absorption” 


‘has not been used in the order, but 


that will not justify an inference that 
there was no intention to absorb the 
former Saurashtra and Kutch -States 
personnel in the Secretariat. In the 
absence of determination of equivalent 
posts under the orders of the Central 


_ Government, the State of Gujarat was 


competent, as a matter of provisional 
arrangement to absorb the former 
Saurashtra and Kutch States personnel 
in the ministerial establishment of the 
Gujarat State Secretariat. In terms 
the order says that the persons named 
therein “should be treated to have 
been regularly appointed in the posts 
shown against their names in column- 
4 of the statement” appended to the 
order. That, in our judgment amount- 
ed to absorption. 


16. Original Rule 138 of the Bom- 
bay Civil Services Classification and 
Recruitment Rules, 1939, was deleted, 
and the following rule was substitut- 
ed on May 22, 1957. The relevant 
part of the rule reads: 

_ "138. The ministerial staff in the 
Secretariat and attached offices is 
divided into two Divisions. 

(a). Upper; and (b) Lower. 

(i) Superintendents: Appointments 
shall be made by promotion from 
among Senior Assistants. 


(ii) Senior Assistants : Appana 
shall be made by promotion from 
among Junior Assistants. 

(iii) Junior Assistants : Appointments 
shall be made either :— 

(a) by nomination on the results of 
a competitive examination held by the 
Bombay Public Service Commission, 
or 

(b) by promotion from among mem- 
bers of the .Lower Division. 


Provided that not more than one 
out of. every. four-. vacancies in the 
posts of Junior Assistants shall ordi- 
narily be filled by promotion. 

(2) To be eligible for appointment by 
nomination a candidate must :— 

- (i) hold a degree in Arts, Law 
Science, es or Commerce of 


w 


* 
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a recognised University or possess an 
equivalent qualification; 

(ii) have attained the age of 18 
years; and 

(iii) not. have attained the age of 30 
years in the case of members of the 
Lower Division appointed on the re- 
commendation of the commission and 
who have. graduated while in service 
and in any other case 24 years on the 
first day of the month immediately 
following month in which the posts 
are advertised by the Commission. 

B. Lower Division 

(b) Clerks,. ‘clerk-typists, typists: 
Appointments shall. be made by nomi- 
nation on the results of a competitive 
examination held by the Commission. 

Provided that suitable members of 
Class IV services who while in that 
service, have passed, the Secondary 
School Certificate Examination or an 
examination recognised by Govern- 
ment as equivalent to that examina- 
tion, shall be eligible for appointment 
to the posts of clerks by promotion. 

(2) To be eligible for appointment 
by nomination, a candidate must :— 

(i) have passed the secondary school 
certificate examination or an examina- 
tion recognised by Government as 
equivalent to that examination: 

(ii) have attained the age of 18 
years, and 


(iii) not have attained the age of 
23 years on the first day of the month 
immediately following the month in 
which the posts are advertised by the 
Commission. 


A candidate for the post of clerk- 
typist or typist must, also be able to 
type neatly accurately at a minimum 
speed of 40 words per minute. 

* * * RI” 

17. The High Court held that re- 
cruitment to the ministerial staff in 
the Secretariat could only be by 
nomination or by . promotion from 
among members of the Lower Divi- 
sion, nomination being on the result of 
a competitive examination held by the 
Public Service Commission and promo- 
tion being from the subordinate staff. 
In view of this rule, according to the 
High Court, it was not open to the 
State Government to adopt any other 


method of recruitment of the members. 


of the ministerial staff. 


18. Counsel for the appellants con- 
tended that Rule 138 only dealt with 
_ the existing servants and did not pre- 


"v. State of J. & K. 
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vent any additional members from. be- 
ing amalgamated in the ministerial 
staff in the Secretariat. He also con- 
tended that the recruitment did not 
amount to admission of an officer for 
the first time in the service. It is un- 
necessary for the purpose of this ap- 
peal to consider these arguments. As- 
suming that Rule 138 requires the 
State to follow a certain method for 














of the former Saurashtra and Kuteh 
States which they acquired under the 
States Reorganisation Act, 
hold posts in the new State which 
were equivalent and on terms which 
were not, unless the previous approval 
of the Central Government was obtain- 
ed, disadvantageous. - 
rangement which is made by the 
Government of the State of Gujarat 
must be regarded as provisional and to 


to post and assign them duties in the 
Secretariat or to fix their pay- and 
seniority among the officers in the 
Secretariat performing 
duties. 


19. ‘The Zeal must therefore be 
allowed and the order passed by the 
High Court must be set aside.- The 
petition filed by the respondents Nos. 
2 to 148 will stand dismissed. There 
kes be no order as to costs through- 
ou 


Appeal allowed. 


AIR 1971 SUPREME COURT 122 
(V 58 C 29). >` 
(From: Jammu and Kashmir} 
I. D. DUA, J. 
Latif Hussain, Petitioner v. The 
State of Jammu & Kashmir, Respon- 
ent 


ot Petn. No. 126 of 1970, D/- 


Public Safety: — Jammu and Kash- 
mir Preventive Detention Act (13 of 
1964), S. 3 (3) — Order of detention to 
be approved by the Government with- 
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in 20 days — Provision does not de- 
pend for its operation on arrest and 
detention of person ordered to be 
detained — Order of confirmation by 


Government made before arrest and 
detention of person — Detention is 
not illegal. (Para 4) 


` The following Judgment of the 
Court was delivered by 


DUA, J.:— Latif Hussain Malik, peti- 
tioner, forwarded his applicafion 
dated March 10, 1970 from Central 
Jail, Jammu seeking his production in 
this Court for filing an application for 
a writ of habeas corpus. According to 

he was arrested on September 
21, 1969. This application was treated 
as an application for writ of habeas 
corpus and on April 9, 1970 a rule nisi 
wes issued. 


2. According to the return the peti- 
tioner was detained on November 21, 
1969 pursuant to an order dated 
November 6, 1969 with a view to pre- 
venting him from acting in a manner 
prejudicial to the security of the 
State. He was informed that it was 
against public interest to disclose to 
him the grounds of his detention. The 
State Government confirmed the order 
of detention on November 11, 196%. 


3. The only contention raised on 
his behalf is that the order of œn- 
firmation by the Government was 
made before the . petitioners arrest 
and detention and that this rendered 
his custody illegal 


4. Tf am unable to sustain this con- 
tention. The order of detention was 
made by the District Magistrate on 
November 6, 1969. Under Sec. 3 (3) 
of the Jammu and Kashmir Preven- 
tive Detention Act this order hac to 
be approved by the Government with- 
in 20 days. This provision does not 


depend for its operation on the arrest . 


and detention of the person ordered to 

|be detained. Merely because the peti- 
tioner could only be arrested on 
November 21, 1969 did not extend the 
period within which the order of 
detention made by the District Mazis- 
trate was required by the statute to 
be approved by the Government in 
- jorder to extend the life of the order 
beyond 20 days. The order of dezen- 
tion is not illegal and the petitioner’s 
detention is in full accord with the 
procedure established by law. 


T. M. Bus Service v. L-T. Commr., Madras 


[Pr. 1] S. C. 123 
5. This petition accordingly fails 


and is dismissed. 
Petition dismissed. 





AIR 1971 SUPREME COURT 123 
` (V 58 C 30) 

(From Madras: AIR 1965 Mad 164) 

J. C. SHAH, K. S. HEGDE AND ` 

- A. N. GROVER, JJ. 

The Tirunelveli Motor Bus Service 
Co., Appellant v. The Commissioner of 
Iocome Tax, Madras, Respondent. 


Civil Appeal No. 1775 of 1969, D/- 
11-8-1970. 


Income-tax Act (1922), Sec. 10 (2-A) 
== Amount representing bonus payable 
shown in 1950-51 on debit side — 
Amount remained unpaid for some 
years — In accounting year 1957-58 
part of amount paid to employees in 
full settlement and balance credited 
to profit and less accounts — Credit 
treated as income accruing in the year 
1957-58 and assessed to tax — Record 
containing no indication that any 
allowance or deduction in respect of 
bonus was made in the assessment 
year 1950-51 nor was there any proof 
that assessee had obtained any benefit 
relating thereto in assessment year 
1957-58 —- Amount is not assessable . 
under Sec. 10 (2A). AIR 1965 Mad 
164, Reversed. (Para 2) 


The following Judgment of the 
Court, was delivered by 


GROVER, J.—This is an appeal by 
certificate from a judgment of the 
Madras High Court answering the 
following question which had been re- 
ferred to it under. Section 66 (1) of the 
Indian Income-tax Act, 1922, herein- 
after called the “Act” in the affirma- 
tive and against the assessee. 


“Whether on the facts and in the 
circumstances of the case, the sum of 
Rs. 54,479 is assessable in the year 
1957-58 under the provisions of Sec- 
tena 10 (2A) of the Income-tax Act of 


The assessee is a private Himited com- 
pany. It runs a fleet of buses. For 
the assessment year 1950-51 the as- 
sessee returned an income of Rupees 
14,555/-. The Income-tax Officer re- 
quired ‘the assessee to furnish various 
particulars and documents under Sec- 
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tion 22 (4) of the Act. These were not 
‘furnished. ` Apart from committing a 
default under S. 22 (4) it committed a 
‘default under Sec. 23 (2). The Income- 
tax Officer made an assessment under 
Sec. 23 (4) estimating the. assessee’s 
income at Rs. 1,80,000/-. On appeal 
to the Appellate Assistant Commis- 
sioner it was reduced to Rs. 1,30,000/-. 


Se “Tn the accounts relating to the 


assessment year 1950-51 the assessee 
had claimed a sum of Rs. 4,09786/- as 
establishment charges which included 
a sum of Rs. 71,949/- representing the 
annual bonus payable to the. emplo- 
yees. This amount had actually not 
been paid but had been shown on the 
debit side. The assessee ran into 
financial difficulties and the bonus re- 
mained unpaid for some years. In the 


accounting year relevant to the assess- ` 


ment year 1957-58 with which we -are 
now concerned a sum of Rs. 17,470/- 
was paid to the employees as bonus in 
full settlement and the balance of 
Rs. 54,479/- was credited to the profit 
and loss account. The Income-tax 
Officer treated the credit of Rs. 54,479 
so made as income accruing in the 


year of account. The Appellate Tribu-- 


nal while dealing with the appeal. 
observed: $ 


“Regarding the second contention, in 
the return made by the assessee for 
- 1950-51, the assessee claimed bonus to 

employees and thereafter arrived at 
the business income at Rs. 14,555. 
The assessment, however, was’ com- 
pleted under Section 23 (4) having as a 
guide the earlier year’s assessment or 
a total income of about Rs. 130,000/-: 
No doubt in the assessment of 1949- 
50, there was a bonus claim too. From 
this feature alone, it is difficult to con- 
clude that the Income-tax Officer had 
scrutinised the computation and had 
` considered the bonus too in his esti- 
mate. Actually, in the manner the 
estimate has been made, it- would ap- 
pear that the book position had been 
given the go-by. - Unless the depart- 
ment is able to identify any particular 
item of expense as having been already 
allowed as a deduction in an earlier 
assessment conclusively Sec. 10 (2A) 
is not available for recoupment. This 
contention too is accordingly accept- 
e nid . = 


The High Court did not agree with the 
‘-above view of the Tribunal although 


it appears that it did not disagree with ` 


ALR. 


the conclusion of the Tribunal that 
the record did not contain any indica- 
tion that the Income tax Officer had 
made any allowance in respect of 
bonus for which provision had been 
made while making the assessment for 
the assessment year 1950-51. On that 
finding of the Tribunal it could hardly 
be regarded as established that either 
any a.lowance or deduction had been 


granted in respect of a trading liabi- 


lity of the assessment year 1950-51 or 
it had been praved that the assessee-had- 
obtained any benefit relating to such 
trading liability in the assessment year 
1957-58 which would attract the pro- 
visions of S. 10 (2A) of the Act. That 
provis.on only applies when an allow- 
ance for deduction has been made in 
the assessment of any year in respect 
of any loss, expenditure or trading 
liability incurred by the assessee and 
subsequently Curing any previous year 
the assessee receives any amount in 
respect of such loss or expenditure or 
has obtained some benefit in respect of 
such trading Hability by way of re- 
mission or cessation thereof in which 
event the amount received by him has 
to be deemed to be profits and gains. 
On the finding of the Tribunal the 
condition of See. 10 (2A) could not be 
said to have been satisfied and the 
addition of Rs. 54,479 made by the In-|. 
come-tax Officar in the assessment for 
the year 1957-58 was not justified. It 


- is apparent that the question whether 


an allowance had been grantéd or a 
deduction made in respect of a trading 
liability had to be decided by referring 
to the order relating to the assessment 
year 1950-51 andit could not be deter- 
mined by drawing inferences from 
what was done in respect of the assess- 
ment of an earlier year. 


. 3. In our judgment the finding of 
fact of the Appellate Tribunal did not 
warrant the answer returned by the 
High Court which is hereby discharg- 
ed. The answer would thus be in the 
negative and in favour of the assessee. ~ 
The eppeal is accordingly allowed 
with costs. i i 


Appeal allowed. 
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AIR 1971 SUPREME COURT 125° 
: - (V 58 C 31) - We, 
(From: Allahabad) E 
K. S. HEGDE AND p” 

L D. DUA, JJ. 

Subedar, Appellant v: The State of 
U. P., Respondent. > ima 

Criminal Appeal No. 164 of 1967, 
D/-14-8-1970. ag 


Constitution of India, Article 136 — 


Criminal appeal on special leave — 


Appreciation of evidence — Case de- 
pending on circumstantial evidence — 
Lower Courts holding . accused guilty 
— Conclusions arrived at ignoring the 
principle that evidence must neces- 
sarily point only to the guilt of accus- 
ed excluding any reasonable possibi- 
lity of his. innocence — Supreme 
Court can interfere with conclusion 
and proceed’ to review and reappraise 
evidence — Held on facts that there 
was no suspicion against accused and 
that he was involved as an after- 
thought and hence conviction set aside 


— Judgment appealed from Allaha- i 


bad High Court,. Reversed. AIR 1952 
_SC 343, Referred. . (Para 8) 


Cases Referred: Chronological Paras 
(1952) AIR 1952 SC 343 (V 39) = 
1952 SCR 1091 = 1953 Cri LJ 
: 129, Hanumant v. State of 
M. P. © i 


The following Judgment of the 


. Court was delivered by __ 


DUA, J.—Subedar, appellant, 
come up on appeal by- special leave 
from his conviction. under Section 396 
read with Sec. 109, I. P. C. and sen- 
tence of. life imprisonment imposed by 
the temporary Civil and Sessions 
Judge, Hardoi and affirmed on appeal 
by the Allahabad High Court accord- 
ing to which the appellant’s case is 
-covered by the second and third 
clauses of Sec. 107, I. P. C. read with 
Explanation 2. l 


2. Seven persons, including the ap- 
pellant, were tried, five under S. 396, 
I P. C. and Subedar, -appellant, and 
Tota under Sec. 396 read with Sec- 
tion 109, I. P. C. The trial court con- 
victed six and acquitted one. The ap- 
peal of the convicted persons to the 
High Court failed. In this Court onl 
Subedar has appealed. : 

3. According to the courts below 
Subedar and Tota were not amongst 
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` night between the 21st 


has 
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the dacoits. They are, however, stated 
to have assembled at the time of the 
dacoity which was committed on the 
: and 22nd 
March, 1963. Subedar, it is not dis- 
puted, is a first cousin of the victims 
of the dacoity (Gajodhar and Chhotey 
Lal) and is a resident of village Zafar- 
pur where the dacoity was committed. 
Gajodhar, it may be stated, was killed 
during the course of the dacoity. The 
circumstances on which the prosecu- 
tion relied against Subedar in the 
High Court are: 


(1) bitter enmity between Gajodhar 
and Chhotey Lal and Subedar and 
ao who are fast friends on the other; 

sic a 


(2) the nature of the incident sug- 
gests that the primary object of the 
culprits was to commit the murder of 
Gajodhar and Chhotey Lal and though 
the. culprits did not succeed in killing 
Chhotey Lal his property was looted 
as an incidental venture; ` 


(3) on the evening preceding the 
night of dacoity, Subedar and Tota 
were seen in a grove south of the 
village within less than a mile from 
Zafarpur in the company of five or 
six persons including appellant, Gajju 
son of Chheda, armed with kantas, 
bhallas and lathis. On the night fol- 
lowing the dacoity was committed at 
the house of Gajodhar and Chhotey, 
Lal when Gajodhar was killed and 
Chhotey Lal seriously injured and in 
the commission of that offence Gajju 
son of Chheda participated; 


(4). Subedar, who was inimical to- 
wards Gajodhar and Chhotey Lal 
tried to show false sympathy for them 
by raising an alarm at the time of 
dacoity; 

(5) on the following morning Sube- 
dar lodged first information report by 
way of Peshabandi in order to put tha 
police on wrong track. 

4, None of these circumstances is, 
in our view, established on the record; 
nor can they be considered either 
singly or collectively to be sufficiently 
cogent to bring home to the appellant 
abetment of the offence under Sec- 
tion 397, I. P. C. beyond the possibility 
of a reasonable doubt. According to 
Chhotey Lal undoubtedly there’ was a 
dispute in regard to property between 
him and the appellant who is his first 
cousin and indeed court litigation was 
pending between them. But it seems 
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that Subedar was inimical to him and. — 


to be an exaggeration tosay that there 
‘was bitter enmity between the parties. 
In support of the second circumstance 
also we are unable to find any evi- 
dence on the record. The inference 
seems to be conjectural, not.supported 
by the material on the record on any 
rational basis. The charge under Sec- 
tion 396, I. P.C. also postulates mur- 
der in the course of the commissicn of 
dacoity and does not quite support the 
High Court’s view. In any event. it 
does not implicate the appellant. After 
dealing with the last two  circum- 
stances we will turn to the third. 
Subedar, it is conceded, actually lodg- 
ed the first information report (Exhi- 


bit Ka 7) on the morning of 22nd. 


March. It was a written report ccver- 
ing nearly three printed pages. Now, 
merely because there was some dis- 


pute or litigation pending in courts. 


between the parties it does not fallow 
that the report was lodged by the ap- 
peliant with the object of misleading 
the police or in order to forestall 
suspicion against him. From the con- 
tents of the report it is not possible to 
draw this inference. There is nothing 
misleading in it and certainty nothing 
indicative of a design te put the police 
on a wrong track. Im fact its detailed 


nature suggests that it must have 


emanated from the persons who had 
taken full account of the loss and had 
ven evaluated the articles stolen. The 
“dacoity and murder it may be recalled 
was committed on the night between 
2ist and 22nd March. The written in- 
formation was given by .Subedar on 
the morning of the 22nd.at 6-15 A.M. 
at the police station about 7 ‘miles 
away. In these circumstances the 
suggestion of Peshabandi (to forestall 
suspicion) by the appellant seems to 
be wholly insupportable. Chhotey Lal, 
who appeared as P. W. 2, admitted in 
ais cross-examination that Subedar, 
accused, had gone to the police station 
to lodge a report regarding the occur- 
rence in question. Though he denied 
that he had sent Subedar to lodge the 
report he was constrained to admit 
that the following day at 9 or 10 
O’clock the Sub-Inspector had also 
told him that Subedar had gone to the 
police station to lodge the report. 
He also admitted that when the Sub- 
Inspector informed him about Sub2dar 
- having gone to lodge the report on his 
behalf he did not tell the Sub-Inspector 
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his report should, therefore, be shown 
to him for scrutiny. The detailed 
nature of the report, the contents of 
which have not been shown to be 
incorrect, were presumably given to 
the appellant by Chhotey Lal. These 
circumstances support. 
negative the theory that Chhotey Lal 
had sent Subedar for lodging the re- 
port. There is, however, positive evi- 
dence in the ‘statement of Dammar 
(P. W. 5) that Chhotey Lal had. sent 
the appellant to lodge a report. Dame 
mar (P. W. 5) had also accompanied 
Subedar along with Lila Pradhan and 
the chowkidar. We see no reason for 
disbelieving the testimony of P. W. 5. 
P. W. 17 Chaudhri Ishrat Hussain, 
Sub-Inspector, has stated that Sube- 
dar was arrested by him on the 15th 
April, 1963. The statement of Babu 
Ram (P. W. 7) and Khanna (P. W. 8), 
the two witnesses on whose evidence 
the appellant is convicted were re- 
corded by him on the 28th March, 
19583.. It is, however, not known as to 
what they had stated during the 
investigation. A day earlier on 27th 
March, 1963 P.W. 17 had actualy 
framed a charge-sheet against Jitta and 
Gajjoo son of Eupan Pasi. On the 9th 
April, 1963 an application by Chhotey 
Lal was received by P. W. 17 in which 
suspicion was cast on Subedar and 
Tota. Prior to 9th April, according to 
this witness, he had no proof of these 
two persons having participated in the 
dacoity though he admits that he had 
already recorded Chhotey Lals state- 
ment before 9th April. In fact Sub- 
Inspector Deorary (P. W. 15) had re- 
corded Chhotey Lals statement as 
early as March 22, 1963 and it was 
from P. W. 15 chat P. W. 17 took over 
the investigation. P. W. 15 does not 
say that Chhotey Lal or anyone else 
suspected the appellant. The forego- 
ing discussion strongly . Indicates that 
the implication of Subedar, appellant, 
was an after-thought. Circumstances 
Nos. 4 and 5 have thus no basis and 
appear to be purely conjectural. 


5. We may now appropriately refer 
to the statements of the two witnesses 
-whose sole testimony appears: to be 


.the basis of the appellant’s conviction. 


The third circumstance is founded on 
their evidence. Babu Ram (P. W. 7) 
whose statement was recorded in 
court on the 28th March, 1964 has de- 
posed that about a year earlier he was 


rather than 
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returning to his village from the Con- 
solidation Office at Thomharwa in the 
evening when the sun was. about to 
set. Khanna and Bashir were with 
him. When they reached near the big 
grove lying to the seuth of village 
Daulatpur, he saw five or six persons 
in the grove. Out of them he knew 
only Tota and Subedar. Others were 
not known to him. They were armed 
with ballam, Kanta and lathis. On the 
same night a dacoity was committed 
at the residence of Gajodhar and he 
was killed by the dacoits Khanna 
(P. W- 8) has deposed in similar terms. 
The contradictions elicited in their 
cross-examination would show that 
their statement on the question of the 
presence of the appellant in the grove 
cannot be safely relied upon. Accord- 
ing to Babu Ram who had on the day 
in question gone-from Katghara 
(which was also the village of Khanna, 
-P. W. 8) to the Consolidation Office in 
village Thomharwa along with Khanna 
and Bashir, they had made merely 
oral request in regard to their griev- 
ance without submitting any. applica- 
tion. 
other hand, stated that Bashir and 
Babu Ram met him only on his way 
back home. He professes to have sub- 
mitted his application but expresses 
ignorance about Babu Ram and Bashir 
having done so because they had not 
met him in the Consolidation Office. 
This contradiction on the facts and 
circumstances of this case is very 
material and casts a serious doubt on 
the veracity of their version in regard 
to the circumstances in which they 
profess to have seen the appellant 
near the grove. In their cross-exa- 
mination a suggestion was also thrown 
that Subedar had appeared as a de- 
fence witness in a case against one 
Jatlal Charmimar, in which case these 
two witnesses had appeared for the 
prosecution. This suggestion was ap- 
parently intended to indicate the 
motive on the part of these two wit- 
nesses to falsely implicate the appel- 
lant. The evidence of these two wit- 
nesses seems to us to be too infirm to 
carry conviction to their deposition 
that they saw the appellant as alleged. 
_ It is indeed ‘somewhat surprising how 
their evidence was accepted by the 
courts below, without appropriate 
scrutiny, in holding the presence of 
the appellant in the grove. But even 
assuming that the appellant was seen 
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Khanna (P. W. 8} has, on the. 
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by them as alleged, that by itself is 
not sufficient to connect him with the 
offence charged. It cannot be said that 
from this it follows as a necessary 
and the only rational or reasonable: 
infererice that the appellant was an 
abettor ofthe dacoity anid murder. On 
a practical approach the reasonable 
possibility of his innocence cannot be 
ruled out. The Courts below have 
erroneously ignored this vital aspect. 


6. At this stage we may refer to 
some evidence which was reeorded in 
the High Court on appeal. It appears 
that on behalf of -the present appel- 
lant and Tota it was complained in the 
High Court by their counsel that the 
circumstance that these two accused 
persons had been. seen with the cul- 
prits who committed dacoity in ques- 
tion was not clearly put to them under 
Sec. 342, Criminal P. C. by the trial 
court, and that they were misled in 
their defence because the trial court 
had questioned them in a manner which 
suggested that they had been charged 
with having actually committed dacoity 
along with the other culprits. The 
High Court, therefore, . summoned 
Subedar and Tota who were on bail. 
This order was passed on lith August, 
1966. Subedar was accardingly exa- 
mined by the High Court on the 24th 
August and was confronted with the 
statements of Babu Ram and Khanna 
(P. Ws. 7 and 8). The appellan® 
denied that he was ever in the grove 
as stated by these witnesses and stat- 
ed that he had enmity with them and 
added that they were police witnesses. 
Subedar also expressed a desire fo 
produce -witnesses in his defence. 
Lila Pradhan was in the circumstances 
examined by the High Court as D. W. 
4, Jt may be recalled that according 
to Dammar, Lila Pradhan was also: one 
of the persons who had gone to lodge 
the report with him and Subedar. Lila 
Pradhan deposed in his examination- 
in-chief in the High Court that 


‘Chhotey Lal had asked Subedar to ga 


and lodge a report in the police sta- 
tion about the dacoity in question. 
Subedar also -raised an alarm at the 
time of the dacoity. This witness, 
after his cross-examination by the 
counsel for the State, was examined by 
the High Court at some length. He 
was village Pradhan for stx years. 
His statement seems to be frank and 
straightforward. From the evidence ` 
on the record we are also inclined to 
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think .that the appellant must. have 
been included in the original list’ of 
prosecution witnesses. This view finds 
support from the statement of sub- 
- Inspector, Deorary, (P: W. 15) who had 
recorded the statements of Chhotey 
Lal and Dammar and of other wit- 
nesses on the day following. the 
decoity. P. W. 17 seems to us to have 
wrongly denied this fact. ` 


7. Apart from the material which 
we have just discussed there is no 
other relevant material to which our 
attention has been invited or which we 
have come across on this record rele- 
vant to the case against Subedar. From 
this it is crystal clear that there was 
no real suspicion against Subedar and 
that it was in April that he was in- 
volved as an after-thought presumably 


because of some other ulterior consi- . 


.deration. Both the trial Court and the 

High Court seem ito us to have 
completely gone wrong in convicting 
Subedar. : 

8. The respondent’s counsel strong- 
ly contended that this Court should 
not interfere on special leave appeal 
under Article 136 with the conclusions 
of the two Courts below holding the 


appellant guilty. We do not agree. 


with this submission. This Court un- 
doubtedly does not normally proceed 
to review and reappraise for itself the 
evidence in criminal cases when hear- 
ding appeals under Article 136. But 
Jwhen the judgment under appeal has 
resulted in grave miscarriage of justice 


by some misapprehension or mistake © 


in the reading of evidence or by 
ignoring material evidence then it is 
not only empowered but is expected 
to interfere to promote the cause of 
justice. Article 136 is worded in very 
wide terms and the power conferred 
by it isnot hedgedin by any technical 
hurdles. This overriding and excep- 
tional power has been vested in this 
Court to be exercised sparingly and 
only in furtherance of the cause of 
justice. In the present case which 
epends only on circumstantial evi- 
dence, the- Courts below have com- 
pletely ignored the warning. given by 
this Court in Hanumant v. The State 
of Madhya Pradesh, 1952 SCR 1091 = 


' (AIR 1952 SC 343) against the danger ` 


of conjectures and suspicions taking 
the place of proof. The caution was 
reiterated thus: 


“It is well to remember that in cases. . 


where the evidence is of a circumstan- 


accused. Again, the 
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tial nature, the circumstances from 
which the conclusion of guilt is to be 
drawn should in the first instance be 
fully established, and all the facts so 
established should be consistent only 
with the hypothesis of the guilt of the 
circumstances 
should be of a conclusive nature and 
tendency and they should be such as 
to exclude every hypothesis but the 
one proposed to be proved. In other 


“words, there must be a chain of evi- 


dence so far complete as not to leave 
any reasonable ground for a conclu- 
sion consistent with the innocence of 
the accused and it must: be such as 
to show that within all human probabi- 
lity the act must have been done.by 
the accused.” (pp. 1097-8) . 


Of course, the evidence on basic orl} 


primary facts has to be approached in 


-the ordinary practical way but the 


conclusions in the case of circumstan- 
tial evidence must necessarily point 
only to the guilt of the accused 


excluding any reasonable possibility 


of his innocence. We are not satisfied 
that the evidence against the appel- 


_ lant in this case satisfies this test. The 


appeal accordingly succeeds. The 
order of the Court below as against 
the appellant is set aside and the ap- 
pellant acquitted. 


Appeal allowed. ` 
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- (V 58 C 32) CO; 
(From: Madhya Pradesh) 
5. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 
Ram Chandra Rai, ‘Appellant v. 
State of Madhya Pradesh and others, 
Respondents. . 


Civil Appeal No. 429 of 1970, D/- 
12-8-1970. 


Constitution of India, Article 226 — 


Petition for writ of mandamus direct- 


‘ng excise department not to recover 


licence fee for period for which no 
liquor was supplied — Dismissal in 
Imine on ground that contractual 


‘remedies were open — Dismissal is 
. Improper — Righis and obligations 


arising under a licence isswed . under 
statute cannot, without further in- 
vestigation, be said to be purely con- 
tractual— Judgment of Madhya Pra- 
desh High Court, Reversed. (Para 1) 
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The following Judgment of the 
Court was delivered by - f 

SHAH, J.—The appellant who is a 
licensee ofa liquor shop applied to the 
High Court of Madhya Pradesh for à 
writ of mandamus directing the excise 
department of the State ‘not to recover 


license fee for those days in respact of © 


which liquor was not ‘supplied to the 
appellant. The High Court summarily 
‘rejected the petition -observing that 
the supply of liquor ‘to the appellant 
was under a ‘contract to the Govern- 
ment and “if the Government had 


committed a breach of the contract the . 


remedy is elsewhere”. It cannot, 
without further investigation, be said 
that the rights and cbligations arising 
under a licence issued under a statu- 
tory authority are purely contractual. 


In our judgment the High Cour: was 


in error in summarily rejecting | the 
petition. 


. 2 We set aside the order o= the 
High Court and direct that the High 
Court do issue Rule to. the State and 
decide the case on the merits. 


3. In this Court the appellans has’ 


filed copies of certain correspondence 
relating to the payment of compensa- 
tion in respect of those days on which 
liquor was not supplied. 
from a perusal-of that correspondence 
that the State had not: adopted the 
attitude that they will insist upan re- 
covering or retaining the licence fee 
notwithstanding that they had not 
supplied the liquor to the liquor shop- 
keepers. 


4. The “appeal is allowed. There. 


will be no order as to costs. 
Appeal allowed. 


AIR 1971 SUPREME COURT 129 
$ - (V 58.C 33) : 

(From: Allahabad — Lucknow Bench) 
J. C. SHAH AND A. N. GROVER, JJ. 

Balwant Singh and others, Appel- 
Tants v. Mool Chand and ‘others, Res- 
pondents. . 

Civil Appeal No. 1581 (N) of 1969, 
D/- 19-8-1970. - 


Constitution of India, Articles 226 
and 136 — Interim relief — High 
Court can pass ex parte orders grant- 
ing. immediate relief to petitioner — 
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Single Judge passing order adversely 
affecting rights of non-petitioners 


_without giving notice to them — Order 


not granting. any relief to petitioners 
— Order held to have caused grave in- 
justice to non-petitioners justifying 
interference by Supreme Court even 
though the order was interlocutory and 
was passed by a Single Judge — Judg- 
ment of Allahabad High Court (Luck- 
now Bench), D/- 2-6-1969, Reversed. 

(Paras 4 and 6) 


The following Judgment of the 
Court was delivered by 


- GROVER, J. :— This appeal is direct- 
ed against an order of a learned single 
judge of the Allahabad High Court- 
(Lucknow Bench). The facts speak 
for themselves and the appeal must 
succeed. 


2. The ‘Saharanpur-Delhi route is 
an inter-State route the major portion 
of which lies in the State of Uttar 
Pradesh. ‘In exercise cf the powers 


‘conferred by Section 47 (3) of the 


Motor Vehicles Act, 1939, hereinafter 
called the “Act”, the Transport Autho- 
rity fixed the ’strength of operators 
who could ply stage carriages on the 
aforesaid route at 100. The appel- 
lants, who are 15 in number, were 
among those operators to whom per- 


‘mits had been issued in December 1957 


and they were plying their vehicles 
since that date. They were initially 
granted permits for a period of three 
years but their permits were renewed 
subsequently at successive intervals. 
In October 1959 a notification was 
issued by ‘the State of. Uttar: Pradesh 
under’ Séction 68-D (3) of the Act 
declaring the Delhi-Saharanpur route 
as a notified route ta the total exclu- 
sion of all private operators including 
the appellants. The nétification fur- 
ther provided that the U. P. Govern- 
ment Roadways would have a monopo- 
ly of plying buses on the said route. 
Although 100 operators were affected 
by the said notification only 50 out of 
them including the appellants chal- 
lenged the validity of the said notifica- 
tion by means of writ petitions in the 
Allahabad High Court. These peti- 
tions were allowed in October 1961 
and the High Court directed the State 
of Uttar Pradesh not to enforce the 
scheme against the 50 writ petitioners. 
The State Government was, however, 
free to enforce the scheme against the 
remaining operators who had not pre- 
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ferred writ petitions. The result, 
therefore, was that the operators who 
had succeeded in the writ petitions, 
including the appellants, and the U. P. 
Government Roadways jointly operat- 
ed the vehicles on the Pelbe Saharaui 
“pur route. 


3. In May 1968 the Regional Trans- 
port Authority rejected the applica- 
tions of the appellants for renewal of 
the permits. The applications of the 
present respondents Nos. 3 and 4 were 
rejected on the ground that the route 
was a notified route and no permit 
could be granted to them. These res- 
pondents had applied for fresh permits 
béing granted to them. The appellants 
and respondents 3 and 4 preferred ap- 
peals to the State Transport Appellate 
Tribunal. The appellants ‘succeeded 
before the Tribunal and their permits 
were renewed upto April 28, 1972. The 
appeals of respondents Nos. 3 and 4 
were dismissed. In May 1969 respon- 
dents Nos. 1 to 4 filed-a writ petition 


in the High Court challenging the deci- 


sion of the Appellate Tribunal. Apart 
from other respondents the appellants 
were also joined as respondents in the 
writ petition. The writ petition was 
admitted by the Division Bench sitting 
at Lucknow on May 14, 1969 and the 
following order was made, “Admit, 
issue notice.” The stay petition which 
had also been filed was directed to be 
put up for orders on the next day. On 
May 15, 1969 the Bench made the 
following order: 


“Mr. Fanthome, the learned counsel 
for the petitioners, and Mr. Umesh 
Chandra, the learned Standing Coun- 
sel, have jointly suggested that the 
hearing of the writ petition itself be 
concluded at a very early date.. They 
have jointly suggested that the writ 
petition be heard on 4th of August, 
1969. 

Office shall show this case in the 
list of that date. 


Learned counsel for the a have 
also suggested that in the meantime 
the Government may put more buses 
on the route in question in order to 
meet the shortage caused by the exit 
o2 respondents Nos. 3 to 17 consequent 
to the order of this Court”. 


On May 19, 1969 appellant No. 9 who 
was a respondent in the writ petition 
before the High Court filed appearance 
through ‘an advocate. Similarly on 
May 21, 1969, appellant No. 1 filed his 
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appearance. The High Court closed 
for the vacation on May 23, 1969. It 
appears that respondent No. 1 and the 
other respondents filed a petition be- 
fore the Vacation Judge which came 
up for hearing cn June 2, 1969 and he 
made an order which must, be set out 


-in extenso :— 


“This is an application of Moolchand 
and others stating that in compliance 
with the order passed by a Bench of 
this Court on 15-5-1969 on their ap- 
plication (C. M. An. No..763 (W) of 


1969) the Secretary to the Regional - 
. Transport Authority has not: restrain- 


ed respondents Nos. 3to 17 from ply- 
ing their stage carriage buses on the 
Saharanpur to Delhi route on the pre- 
text that the order of the Bench dated 
15-5-1969 was vague. The Chief 
Standing Counsel is present and has 
no objection to the order dated 15-5- 
1969, which was passed by a Bench of 
which I was also a member, being 
clarified today. It may be recalled 
that in the writ petition in which 
C. M. An. 763 (W) of 1969 was filed 
by Mool Chand and others, the pre- 
sent applicants had challenged the re- 
newal of the permits in favour of res- 
pondents Nos. 3 to 17 as illegal. The 
order which was passed by the Bench 
on 15-5-1969 in ©. M. An. No. 763 (W) 


‘of 1969, is therefore clarified and it is 


made clear that respondents. Nos. 3 to 
17 are restrained from plying their 
stage carriage kuses on the Saharan- 
pur to Delhi route. - It is further 
clarified that Roadways may ply buses 
on the route in question in order to 
meet the shortage caused by the above 
restrain order which has been passed 


_against operation of the stage carriage 


buses of respondents Nos. 3 to 17.” 


4, It was suggested before the 
Division Bench ən May 15, 1969 by 
counsel for the writ petitioners and 
the learned Standing Counsel that the 
Government might put more buses on 
the route in order to meet the. short- 


‘age which would be caused by the 


“exit of the respondents 3 to 17 con- 
sequent to the order of this Court”. 


It is not at all comprehensible to which - 


order this had reference and how it was 
assumed that respondents 3 to 17 in 
the writ petition were to be prohibited 
from plying their buses as they had 
succeeded. before the Appellate .Tribu- 
nal and their permits had been renew- 
ed upto April 23, 1972. So long as 
the order of the ‘Tribunal stood and 
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was not set aside by the High Court 
there was no question of their so call- 
ed exit from the field of operators on 
the Delhi-Saharanpur route unless the 
High Court made ‘a proper order after 
hearing them. Before the’ Vacation 
Judge it was sought to be represented 
that the Secretary to the Regionai 
Transport Authority had not restrain- 
ed respondents. 3 to 17 in the petition 
from plying their stage carriage buses 
on the pretext that the order of the 
Bench dated May 15, 1969 was vague. 
The Vacation Judge proceeded to 
clarify the order by saying that res- 
pondents 3 to 17 before him (the pre- 
sent appellants) would be restrained 
from plying their stage carriage buses 
and that the U.P. Government Road- 
ways could ply their buses in order to 
meet the shortage caused thereby. The 
result of this order was that without 
having any notice or opportunity to 
present their case the appellants were 
. debarred from plying their stage 
carriage buses and the Government 
Roadways which had not filed any 
writ petition and had not asked for 
any relief from the High Court were 
enabled to ply their buses in place of 
the appellants. Neither the Division 
Bench nor the Vacation Judge thought 
of issuing a notice to the appellants to 
show cause in the matter. Even though 
the orders were made at the interim 


stage and in miscellaneous proceedings ` 


the rules of natural justice could not 
have been simply ignored in the 
manner in which it was done merely 
because the Standing Counsel, who 
was representing the State or the 
U. P. Government Roadways, gave 
his consent or joined in the suggestion 
made on behalf of the petitioners that 
in place of the appellants the U. P. 
Government Roadways ‘be permitted 
to ply their buses on ` the route in 
question. There can be no manner of 
doubt that the High Court could, pass 
an ex parte stay order to give imme- 
diate relief to the writ petitioners but 
in the present case the order which 
was made afforded no relief to them 
but was meant for stopping the plying 
of buses by the.appellants and enabl- 
ing the U. P. Government Roadways 
to ply buses instead. If the High Court 
considered it necessary in the circum- 
stances of the case to make such an 
order the only proper and just course 
to follow was to hear the appellants 
and then proceed to make the order. 


Raghu Nath v. Competent Officer, Delhi 
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5. We are further unable to find 
any justification or reason for the 
order which was made on June 2, 1969 
by the Vacation Judge which clearly 
modifies and varies the order made on 
May 15, 1969 by the Division Bench. 
The Division Bench never restrained: 
the appellants from plying their stage 
carriage buses during the pendency of 
the writ petition. If it was intended 
that the appellants should be so 
restrained the learned Judges would 
have made an order in clearer terms. . 


6. We are fully alive to the course 
which could have been followed by 
the appellants of moving the High 
Court to vacate the impugned order. 
It is equally true that this courtis very 
reluctant to interfere in interlocutory 
orders but the present case is of such 
a naturé that we are satisfied that 
there has been a grave miscarriage of 
justice. We would, therefore allow 
the appeal and set aside the order of 
the Vacation Judge made on June 2, 
1969. The appellants shall be entitled 
to their costs in this court. 


Appeal allowed. 


AR 1971 SUPREME COURT 131 
(V 58 C 34) 


(From: Delhi) 
J. M. SHELAT AND 
C. A.. VAIDIALINGAM, JJ. 

- Dr. Raghu Nath, Appellant v. Com- 
petent Officer, Delhi and others, Res- 
pondents. ~~ 

Civil Appeal No. 36 of 1967, D/- 
20-8-1970. 


Evacuee Interesi (Separation) Act 
(1951), S. 10 and Rule 11B of the 
Rules made under the Act — Mort- 
gagee becoming evacuee and his 
interest vesting in Custodian —. Leases 
and allotments by Custodian — Pay- 
ment of mortgage debt by mortgagor 
— Competent Oficer can accept pay- 
ment but cannot give vacant posses- 
sion to mortgagor — He can give only 
symbolical possession to him — (Ad- 
ministration of Evacuee Property 
Cea Rules (1950), R. 14) — (Civil 

. C. (1908), S. 35). 


The result of the relevant provisions 
of the Administration o? Evacuee Pro- 
perty Act and the Evacuee Interest 
(Separation) Act and the rules made 
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under these Acts is that though the 
Competent Officer must accept the 
mortgage amount when tendered by a 


mortgagor and the mortgage debt- 


thereupon would be satisfied, he can- 
not exercise the power to redeem the 
‘mortgaged property and order the 
Custodian to deliver up its 
. possession to the mortgagor in the 
absence of any agreement between the 
mortgagor and the Custodian, and that 
in exercising, his jurisdiction under 
Sec. 10 the Competent Officer cannot 
direct the Custodian to cancel or vary 
the terms of the leases or allotments 
made or granted by the latter firstly 
because he. has no such power ‘under 
Sec. 10 or any other provision of the 
Separation Act, and secondly; because 
such an order "would amount. to com- 
pelling the Custodian “to. act in a 
manner contrary to the provisions 
of Rule 14 of Administration of 
Evacuee Property (Central) 
(1950). The only thing -which the 
Competent Officer can do is to accept 
the mortgage amount whereupon 


interest would. cease to run. In the’ 


absence of agreement the. mortgagor- 
‘claimant cannot demand from the 
Competent Officer’ that. the latter 


skould accept the mortgage, amount: 


tendered by him and direct: simulta- 
neous delivery. of - possession of.. the 
mortgaged property. The power to 
redeem the mortgaged ‘property being 
subject to Rule. 11B(b), the. only thing 
that the Competent Officer can at the 
most do is to order symbolical posses- 
sion. 
has ordered sale of-the property and 

satisfaction -of the mortgage debt from 
` the sale proceeds thereof, the mortga- 
gor has paid up full mortgage amount 
and the Competent Officer has accept- 
ed the same under Sec. 10 Proviso and 
has paid the‘ amount to the Custodian, 
the order for sale cannot stand and 
has to be set aside. As the mortgage 
stands- discharged the Competent Offi- 
cer is bound to direct symbolical pos- 
session though not vacant possession 
of the property to the mortgagor. AIR 
1260 All 626 & 1969-3 SCC 79; Relied 


on. te ‘(Paras 9, 10; 12). 


The order for costs of the appeal. 


would ordinarily follow the result, but 
in view of the fact that the Competent 
Officer was entitled to pass the order 
of sale in the circumstances then pre- 
veiling it is fair and equitable, though 


this order is set aside, that the parties - 


vacant . 


Rules 


If after. the Competent Officer.. 


ALR. 
should bear their own costs. : i 

(Para 13) 
Cases Referred: Chronological Paras 


(1969) Civil Appeals Nos. 2416 
and 2417 of 1966, D/- 26-9- 
.1969 = 1969-3. ‘scc 79, All 
_India Film Corpn. Ltd. v. 
Raja Gyan Nath. 
(1960) ATR 1960 All 626 (V 47) = 
1960 All LJ -492, Ek Nawaz. 
Khan v. Competent Officer a 


The following Judgment _ of the 


- Court was delivered by - 


SHELAT, J. —In 1933 the appellant 
built.a bungalow situate at 27, Curzon 


Road, New Delhi on a plot ` acquired ` 
by him under a permanent lease from - 


the Secretary of State for India. In 


1943 he mortgaged the said property 


with possession in favour.of one K.-B. 
Bunyad: Hussain but obtained a lease 
thereof-at the same time from the 
mortgagee and continued to reside 
therein as a tenant. In November 


1949, the mortgagee left for Pakistan 


whereupon the Custodian of Evacuee 
Property under the: Administration of 
Evacueé Property Act, 1950 (herein- 


-after referred to as the Administra- 


tion Act) declared him to be an eva- 
cuee and his interest in the said pro- 
perty as the mortgagee as evacuee 
property. The appellant alleged. that 
sometime -in November 1949 the 
Custodian forcibly dispossessed him 
and either allotted or let out, or allow- 
ed the’said premises to be occupied by 
certain persons. . In . 1954, the appel- 
lant made an application to the Com- 
petent Officer under -the - 
Interest (Separation) Act, 1951 (herein- 
after referred to as. the -Separation 
Act) for. separating his interest-as the 
mortgagor and tenant in the said pro- 
perty. In those proceedings a sum of 
Rs. 1,45,735/- was ultimately held to 
be due as the mortgage debt under the 
said mortgage. The appellant claimed 
that he was entitléd to obtain vacant 
possession of the said property against 
payment by him of the mortgage debt. 


_The claim was rejected on-the ground 


that theré was no agreement between 
the appellant and the Custodian for 
getting the vacant possession and also 
on the ‘ground that the Competent 


- Officer, under the Separation Act, had 


no power to direct the ‘Custodian to 


.hand over to the appellant vacant 


possession. Fror that time onwards 
the appellant made diverse ` applica- 


‘Evacuee’ 


ac 


1971 
tions to the Competent Officer and 


the Appellate Officer under the Sepa-. 
ration Act for obtaining vacant posses- _ 
sion against payment of the mortgage 


debt. In one such application made in 
1958 he alleged that -a compromise had 
been arrived at between him and-the 
Custodian under -which he would pay. 
the mortgage debt and the Custodian 
thereupon would simultaneously: hand 
over to him vacant possession. By his 
order dated March 23, 1959,:the Ap- 
pellate Officer, however, held that no 
such compromise had. been entered 
into by the Custodian and that the 
correspondence. between the appellant 
and that authority merely indicated 
that what was agreed to was that 
upon the appellant lodging certain 
verified claims an open portion shown 


as A, B, C and D in-the plan of- the. 


property _ would be handed over to 
him. “On this finding the Appellate 
Officer dismissed the -appellant’s appli- 
cation as he had neither paid the mort- 
gage money nor put in the verified 


claims as suggested in the said corres-. 


pondence’ and confirmed the order of 
the Competent Officer ` under which 
the property -had been ordered to be 
sold in the absence- of any agreement 
with the. Custodian or the Peete of 
the mortgage | debt. 


2.. The appellant then filed a writ 
petition in the High Court of Punjab 
(in the Circuit Bench at Delhi) for 
quashing the .said order of sale and 


-for a direction to the Competent Off- 


cer to hand over vacant _ possession 


against payment by him of the mort-. 


gage debt.- A learned Single Judge 
dismissed the petition hclding that the 
Competent Officer had no jurisdiction 
to order such vacant. "possession against 
the Custodian or against the tenants 
or allottees inducted on the property 


by the Custodian. The Letters Patent 


appeal against that -judgment and 
order was also dismissed. The appel- 
lant then filed the present appeal after 
obtaining. special leave 

Court. Piva > 


3. It is met disputed that until the 
time when the Competent Officer 
passed his order for salė of the pro- 
perty and the Appellate Officer con- 
firmed it the appellant had-not paid the 
mortgage amount, nor was- there ‘any 
agreement between him and the Custo- 


‘property is let out 


from. this- 


‘in the. 


X 
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dian whereunder the latter would 
hand over . vacant possession of .the 
property against. payment. of the 
mortgage debt. 
conceded by counsel for respondents 1 
and 3 that the appellant has since then 
paid the entire mortgage debt and the 
Competent Officer has under Sec. 10 
of the Separation Act accepted that 
amount. Two questions on these facts, 
therefore, arise for determination; (1) 
whether the order for sale passed by 
the Competent Officer and confirmed by 
the Appellate Officer was rightly passed: 
although the appellant had repeatedly 
offered to pay the mortgage debt on 
condition, however, that he would be 


- given vacant possession at the same 
‘time, and (2) assuming that the Com- 


petent Officer had no power to direct 
the Custodian to hand over vacant 


possession, what was the effect of the . 


repayment of the mortgage debt by 
the appellant since then and- the ac- 


ceptance : thereof ‘by the Competent 
Officer. on 
4.-- The rights in the property in 


question’ which vested in the Custo- 
dian were those of the mortgagee on 
his being declared an evacuee and his 
rights as such mortgagee in the pro- 
perty in question as evacuee property. 
Under the ‘Transfer of Property Act, 
1882 the interest which the Custodian 
could claim was the interast in the 
property transferred to the mortgagee 
for securing repayment of the money 
advanced. by him. Since the mortgage 
was usufructuary, the mortgagee, and 
after his having been declared an 
evacuee, the Custodian, could claim 
and retain possession till. the mort- 
gage debt was paid and the 
mortgage was discharged. If: the 
in the mean- 
time, the mortgagee and those claim- 
ing his interest therein are entitled to 


. receive the rents and profits accruing 
from the property-in lieu of interest or - 


towards part payment of the mortgage 
debt. Under Sec. 60 of that Act, the 
mortgagor has a right at any time 
after the -principal amount.has become 
due to require the mortgagee on- pay- 


- ment or tender of the mortgage debt 


(a) to | deliver to him the . mortgage 
deed and all other’ documents relating 
to. the mortgaged property which are 
mortgagee’s. possession or 
power, (b) to deliver possession where 


‘the mortgagee is in possession of the 


However it is- 
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mortgaged property and (c) to retrans- 
fer the mortgaged property to him or 
to such third person as he may direct 
at his cost. Under Sec: 76, the mort- 
gagee in possession has to manage the 
property as a person of ordinary pru- 


dence would manage it if it were his . 


own. Under Sec. &3, the mortgagor, 
provided his right of redemption is 
not barred, may deposit in the .court 
where he might have instituted a suit 
for redemption to the account of the 
mortgagee the mortgage debt then 
due. . The court thereupon has to issue 
a notice to the mortgagee and on the 
mortgagee. stating: the amount due to 

im and his willingness to accept the 
money .so deposited in full discharge 
of the mortgage debt, pay the amount 
to the mortgagee on his depositing the 
mortgage deed and all other docu- 
ments relating to the mortgaged pro- 
perty. Where .the mortgagee is in 
possession of the property, the court 
before paying the amount has to ask 
him to deliver possession thereof. to 
the mortgagor. When the mortgagor 
has tendered or deposited in court the 
mortgage debt together with: interest 
thereon and has done all that is.to be 
done by him to enable the mortgagee 
to take such amount. out of court, and 
a notice, as aforesaid, ‘has been served 
on the mortgagee under S. 83 interest 
ceases to run. If the mortgagee there- 
after refuses to accept the amount so 
deposited or to deliver the mortgage 
deed and other documents or posses- 
sion of the property where it is in his 
possession, the remedy of the mortga- 
gor is to file a suit for -. redemption. 
The -position, therefore, is that upon 
the mortgage being paid off, the mort- 
gagor is entitled to have the property 
restored to him-free from the mort- 
gagee’s security. The repayment of 
the debt would be made against deli- 
very of possession and of the mortgage 
deed and other decuments, and these 
have to be simultaneous transactions. 
A tender of the mortgage:deed or a 
deposit thereof in court conditional 
upon the mortgagee then and there 
delivering possession or executing re- 
conveyance, if required, and handing 
over the deeds would be a good tender 
so that ifit were to be refused interest 
would cease running. It follows that 
a mortgagee is not permitted to deal 
with the property in such a way that 
upon discharge of the debt the pro- 
perty cannot be restored. (see Fisher 


A.LE. 


and Lightwoodďd’s Law of Margene 
(8th Ed.) p. 482). 


5. Is the position of a mortgagcr 
any the different than under -the 
Transfer of Property Act by reason cf 
the evacuee property legislation? - In 
other words, could not the- appellant 


have tendered to the Competent Off ' 


cer the mortgage amount due by hin 
on condition that he should be given 
physical and not merely symbolical 
possession of the mortgaged property. 

6. Upon tha mortgagee being declar- 
ed an evacuee and. his. interest: as sucn 
mortgagee in the premises in question 
an evacuee property, his interest. in 
the mortgaged _ property vested under 
See. 8 of the ‘Administration Act in 
the Custodian from the date of the 
notice issued under Sec. 7 of the Acz 


Under Sec. 8 (4) any person in posses ` 


sion of the: mortgaged property would 
be deemed thenceforth to be holding 
the property on behalf of thé Custe- 
dian and would be bound on demani 
by him te surrender possession to him. 
The Act having under Sec. 4 an over- 
riding effect on any other law for the 
time being in force or any instrumert 
having effect by virtue of any suc’ 
Act, the Custodian, under .the powers 


conferred on him by Section 10, could ` 


take all such measures he might con- 
sider necessary for securing, adminis- 
tering, preserving and managing any 
evacuee property including transfer- 
ring “in any manner whatsoever” the 
evacuee property “notwithstanding to 
the contrary contained in any law ar 
agreement relating -thereto.” Under 
Section 12, the Custodian is empower- 
ed, notwithstanding anything contain- 
ed in any other law for the time beinz 


in force, to cancel any allotmen:, 
‘terminate any lease or amend tha 
terms of such ‘lease: or agreement 


under which any evacuee property is 
held or occupied by a person whether 
such allotment, lease or ’ agreement 
was granted or entered into before or 
after the’ commencement of the Ac. 

Under ‘sub-sec. (3), he is authorised to 


eject such person and take possession, 


if such person fails to surrender pos- 
session on demand made by him in 
the manner provided by Sec. 9, ie, 
by even using sich force as would b2 
necessary for taking possession. It is 
conceded by the respondents that 
under these powers the Custodian had 
taken over possession of the mortgag- 
ed property and the property has sinc2 


Sm 


-~ ment. 
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then been in possession of persons who 


were either allotted portions of it or 


who were inducted therein as tenants 
by the Custodian. It is also conceded 
that the Custodian has refused, nct- 
withstanding demands made by the 
appellant, to evict these persons from 
the property and hand over vacant 
possession to the appellant even on 
the appellant tendering the mortgaze 
amount. This was presumably done 
by reason of the fact that though Sec- 
tion 12 empowers him to cancel an 
allotment or a tenancy made or creat- 
ed by -him, Rule 14 (2) of the Admin- 
istration of Evacuee Property (Central) 
Rules, 1950 lays down that in the case 
of a lease or an allotment granted by 
the Custodian he may evict a person 
on a ground justifying eviction of a 
tenant under a law relating to tne 
Rent Control or for any violation of 
the conditions of the lease or allot- 
From the provisions dealing 
with the vesting of the evacuee pro- 
perty, the powers of the Custodien, 
appeals and revisions from his order 
and the overriding nature of the prowi- 
sions of the Act it is clear that tne 
Seen Act is a self-contained 
code. 


7. In 1951, Parliament passed the 
Evacuee Interest (Separation) Act, 
LXIV of 1951 (hereinafter referred to 
as the Separation Act). The Statement 
of Objects and Reasons shows that it 
was passed on account of the difficulty 


of administering evacuee properties in. 


which there were both evacuee and 
non-evacuee interests and to solve the 
hardship felt by non-evacuees, who by 
reason of such properties being in 
possession of the Custodian, were un- 
able. to obtain satisfaction of their 
claims in. view of the prohibitive 
provisions of the Administration Act 
and in particular its Section 17. 
The Act, as its long title declares, 
was passed for the separation of 
interests of evacuees from those of 
non-evacuee persons in composite pro- 
perties. Sections 4-and 5 of the Act 
provide for the appointment of Com- 
petent Officers and their . jurisdiction. 
Section 7 provides for submission of 
claims by a person claiming interest in 
a composite . property. Clause (e) of 
sub-sec. (2) requires that where a 
claim is made by a mortgagor the tctal 
amount due on the mortgage debt end 
the particulars necessary to determine 
the same should be set out in such a 
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claim. Section 8 provides for an in- 
quiry to be made by the Competent 
Officer and provides that the order to 
be made by him shall contain, amongst 
other things, the amount due to the 
evacuee in a case where the claim is 
made by a mortgagor. Suh-sec. (2) of 
Sec. 8, however, provides that where 
the Custodian has determined that the 
property in question or any interest 
therein is evacuee property, such 
determination is binding on the com- 
petent officer. The proviso to that 
sub-section lays down that nothing | 
contained in sub-sec. (2) shail debar 
the competent officer from determin- 
ing the mortgage debt in respect of 
such property or any interest therein 
or from separating the interest of the 
evacuee from that of the claimant 
under Sec. 10. Section 10 provides 
that notwithstanding anything to the 
contrary in any laworcontract or any 
decree or order of the civil court or 
other authority, the competent officer 
may, subject to any rules that may be 
made in this behalf, ‘ake all such 
measures as he may consider neces- 
sary for the purpose of separating the 
interest of the evacuee from those of 
the claimant in any composite proper- 
ty and in particular may: 

“(b) in the case of any claim of a 
mortgagor or a mortgagee,— 

(i) pay to the Custodian or the 
claimant the amount payable under 
the mortgage debt and redeem the 
mortgaged property; or 

(ii) sell the mortgaged property for 
satisfaction of the mortgage debt and 
distribute the sale proceeds thereof; or 

(iii) partition the property between 
the mortgagor and the mortgagee: hav- 
ing regard to the share to which the 
mortgagee would be entitled in lieu of 
his claim;” 

Clause (c) empowers him to adopt a 
combination of all or some of these 
measures. The proviso to the section 
provides that in any case where the 
claimant is a mortgagor and tenders 
the amount due, the competent officer 
shall accept the same in full satisfac- 
tion of the mortgage debt. The com- 
petent officer, by virtue of the proviso, 
is thus under an obligation, where the 
claimant is a mortgagor and tenders 
the mortgage amount due, to accept 
such amount in full satisfaction of the 
mortgage debt and thereupon interest 
on the. mortgage amount would cease 
to run. Under clause {b), he is also 
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empowered in such a case to redeem 
the mortgaged property. 


8. The argument was that where 
the mortgage amount is tendered by 
the mortgagor and the competent offi- 
cer accepts it in satisfaction of the 


debt due under the mortgage, the 
mortgage debt is satisfied, interest 
thereon ceases to run and the 


mortgage is discharged. Consequent- 
ly, there would be no question 
of the competent officer adoptirg any 
of the measures provided in sub- 
' clauses (ii) and (iii) of clause (b) of the 
section, that is to say, there could be 
no occasion for him either to sell the 
property for satisfaction of the mort- 


‘gage debt or to partition the property . 


between the mortgagor and the mort- 
gagee, as, on satisfaction. of the mort- 
gage debt the mortgage is discharged 
and the mortgagee’s interest in the 
mortgaged property ceases or comes 
to an end. The only measure which in 
that event he can adopt would te that 
under clause (b) (i), i. e., to pay to the 
Custodian the. mortgage debt and re- 
deem the mortgaged property. It was 


said that that being the’ position under-. 


Sec. 10, the appellant was entitled to 
tender ‘the mortgage amount in satis- 
faction of the debt due under the 
mortgage on condition that the mort- 
gage should be redeemed and posses- 
-sion of the property . given to him. 
The Competent Officer in the proceed- 
-ings before him under Section 7 . was 
bound to accept the mortgage amount 
and redeem the -mortgaged property. 
The argument would be valid it. Sec- 
‘tion 10 had been. untrammelled and 
the powers ‘given ‘therein to the Com- 


- petent Officer were not made subject. 


to the Rules which may be made 
under the Act. The Legislature, it 
seems had a purpose in making the 
‘powers contained in Sec. 10 and their 
exercise by the Competent’ 
subject to the rules. It must have 
been aware of (i) that the Administra- 
tion Actis, as aforesaid, a self-contain- 
ed code, (ii) that the -Custodian ap- 


pointed thereunder is not an authority. 


-subject to the power or control of the 
Competent Officer and (iii) that the 


Administration Act, by Sections 10 and ° 


12 thereof,. confers several powers on 
_the Custodian including the power to 
transfer the property vested in him. 
He can, therefore, create a lease or 
grant allotment and thus induct on 
the property. tenants or allottees. 


Officer 


A. LE, 
Under Sec. 12 of that Act the Custo- 


dian has been empowered to cancel or. 


terminate a lease or allotment. But 
no such. power is. conferred on th2 
Competent Officer either under Sec. 1) 
or under any other section of the 
Separation Act, nor have the powers 
of the Custodian been made subject to 
the powers of the Competent Officer 
or his orders. On the other hand, ib 
would: appear froma reading of the 
provisions of the Separation Act that 


- the object of enacting it was to enabl= 


non-evacuees to have their interests 
separated in composite properties and 
to grant power to the Competent Offi- 
cer to achieve that object. 
not find anywhere in either of the two 


Acts any. provision by which the 
made subject to tha ` 
. Competent . 
Competent 


Custodian is 
power or control of the 
Officer or enabling the 
Officer to pass any order which would 
curtail or otkerwise affect the powers 
of the Custodian. It would seem that 
the two Acts have different objects 
and schemes- and the authorities esta- 
blished. under them are independent 
of each other. The powers conferred 
on the Competent Officer had,. there- 
fore, to be so provided that they could 
be exercised in harmony and consis- 
tently with the provisions. of the Ad- 
ministration Act and the duties and 
functions :of the Custodian thereunder. 
It was for that redson that the Legis- 
lature laid down in Section 10 of the 
Separation Art that the powers con- 
ferred thereunder on the Competen: 
Officer were to be subject to the rules 


_ made under that Act. Had it not been 


so, there would have resulted a con- 
flict in the exercise óf the’ respective 
powers given.to the Custodian and the 
Competent. Officer by the two Acts, 
and consequently, a failure in the 
smooth working out of the provisions 
of the two Acts. - 


9.. Rule 11B of the Rules made 
under the Separation Act provides 
that a Competent Officer “having re- 
gard to the provisions of the proviso 
to Sec. 10 of the Act” 
purpose of separating. the evacuee 
interest from other interests in a com- 
posite property, adopt any of the 
measures in the order of preference 
set out therein. Clause (b) of that rule 
provides that in the case of a claim by 
a mortgagor or a mortgagee (i) where 
both the Custodian and claimant agree. 
the . Competent Officer can exercise 


shall, for the ` 


But we do. - 


© 


d 


1971 Raghu Nath v. Competent Officer, Delhi (Shelat J.) [Prs. 9-11] S. C. 137 


the powers conferred on him under 


sub-clause (i) or sub-clause (it). of 
clause (b) of Section: 10 ‘of the 
Act, and (ii) where there is ‘no 


such agreement, -he can sell the 


mortgaged property for satisfacticn of 


the mortgage debt and distribute the 
sale proceeds thereof. The effect of 
this rule read in conjunction with Sec- 
tion’ 10 of the Act, however harsh it 
may ‘apparently seem to be, is that 
though the Competent Officer has to 
accept the mortgage amount tencered 
by a mortgagor and thus discharge the 
mortgage debt and interest thereupon 
ceases to run on the principal arcount 
and though: he ean adopt any ore of 
the measures set out in Sec. 1@ in- 
cluding redemption of the mortzZage, 


he cannot order such redemption and _ 
direct the Custodian to deliver vacant © 


possession of the property in the ab- 
sence of an agreement , between the 


Custodian and the mortgagor-claimant. — 


It follows that in the absence ‘of such 
agreement the mortgagor-claimant 
cannot demand from the Comp=tent 
Officer that the latter should azcept 
the mortgage amount tendered by him 
and direct simultaneous delivery of 
possession òf the mortgaged property. 
The power to redeem ‘the mortgaged 
property being subject to R. 11B (b), 
the only thing that the Competent 
Officer can at the most do is to order 
symbolical possession, but he cannot 
direct the Custodian to give vacant 
possession. The reason is clear, for, 
such an order would in effect be an 
order directing the Custodian to can- 
cel the leases or allotments granted by 
him and eject the tenants or allottees 
from the property. Such an. order 
would at ance be in conflict with R. 14 
of the Administration of Evacuee Pro- 
perty (Central) Rules, 1950. That rule 


‘provides. that while exercising his 
* power under Section 12 of that Act, 


namely, the power to. cancel or vary 
the terms of a lease or allotmen:, the 
Custodian,.in the case of a lease or 
allotment granted by him, can evict a 


. person only on any of the’ grounds 


justifying eviction of a tenant under 
any rent control law for the time 
being in force in the State concarned 
or for any violation of the conditions 
of the lease or the allotment. Cl. 4 of 
that rule further lays down that before 
cancelling -or varying the -terns of 


-the lease or before evicting any “eases 


the Custodian must serve a show 


cause notice on such lessee and afford 
him a reasonable opportunity of being 
heard. If the custodian is satisfied on 
hearing the concerned lessee that -he 
is not liable- to eviction. under a rent 
control Act in force in. the State 
where the property-is situate or has 
not contravened any of the provisions — 
of the lease, he cannot cancel the lease 
nor can he evict the lessee except only 
as provided by clause 5 of that rule 
on the ground that such eviction is’ 
necessary or expedient for the preser- 
vation or proper administration or 
management of such property or for 
carrying out any other object of the 
Act. He, therefore, cannot evict a 
tenant or an. allottee on the ground 
that it is necessary to do so for the 
separation of an interest of a non- 
evacuee mortgagor as that would not 
be one-of the purposes of the Admin- 
istration Act. 


10. The result which emerges from 
the discussion of the rélevant provi- 
sions of the two Acts and the rules 
thereunder made is (1) that though 
the Competent Officer must accept the 
mortgage amount when tendered by a 
mortgagor and the mortgage debt 
thereupon: would be satisfied, he can- 
not exercise the power to redeem the 
mortgaged property and order the 
Custodian to. deliver up its vacant 
possession to the mortgagor ‘in the 
absence of any agreement between 
the mortgagor and :the Custodian, and 
(2) that in exercising his jurisdiction 


-under Sec. 10 the Competent Officer 


cannot direct the Custodian to cancel 


‘or vary the terms of the leases or 


allotments made’ or granted by him, 
firstly because he has no sueli. power 





under Sec. 10 or any other provision 


of the Separation Act, and secondly, 
because such an order would amount 
to compelling the Custodian to act in 
a manner contrary to the provisions of 
the aforesaid Rule 14. The exercise 
of- the power to redeem being subject 
to the rules, it would not: be compe- 
tent for the Competent Officer, by 
reason of Rule 11B (b), to order deli- 
very of possession by the Custodian inj 
the absence of an agreement between 
him and the mortgagor-claimant.. 


11. In view of this position, the ap- 
pellant could not have insisted that he. 
would tender or pay the mortgage 
debt only against delivery. of vacant 
possession of the property in the ab- 
sence of any agreement between him 


+ 
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and the Custodian. The only: thing 
‘which the Competent Officer could do 
in the circumstances was to accept the 
mortgage amount whereupon interest 
would cease to run. It is not in dis- 
pute thatthe appellant, insisting as he 
was all throughout upon being given 
vacant and not merely symbolical 
possession, did not actually tender or 


make payment of the mortgage debt. ` 


- The mortgage debt, therefore, remain- 
ed outstanding. The mortgage also 
stood intact, and therefore, the _only 
measure which the Competent Officer 
could adopt and which in fact he 
adopted was to order sale of the pro- 
perty and satisfy the mortgage debt 
from the sale proceeds thereof. The 
order which he passed and which was 
confirmed by the Appellate. Officer 
was in the circumstances then prevail- 
ing validly and competently made. The 
appellant’s grievance against it, there- 
fore could not be sustained. (Cf. in 
this connection the position of an auc- 
tion purchaser as decided in Ek Nawaz 
Khan v. The Competent Officer, AIR 
1960 All 626). 


12. But it.is conceded that “since 


the passing of the said order the ap- : 
pellant has paid up the full mortgage 


amount and thé Competent Officer 
has, as he was bound to do under Sec- 
tion 10, proviso, accepted that amount. 
Presumably that amount has been 
paid by him to the Custodian. There- 
fore, the mortgage debt is no longer 
outstanding. Though this ‘event has 
happened after the impugned -order 
was passed, we must in fairness take 
notice of the fact that. the mortgage 
debt isgno longer outstanding and the 
mortgaged property is now free from 
the mortgagee’s security, and there- 
fore, from the interest vested in the 
Custodian. It is. true that- the Com- 
petent Officer, as already. stated, can 
adopt any of the. three measures set 
out in Sec. 10 (b) of the Separation 
Act or adopt a combination of all or 
some of them, but as emerging from 
the discussion above, he cannot re- 
deem the property and order delivery 
of vacant possession in the absence of 
an agreement between the Custodian 
and the appellant. That is quite clear. 
But the order of sale passed by him 
and confirmed by the Appellate Offi- 
cer also cannot stand, firstly, because 
the mortgage debt now stands satis- 
fied, and secondly because he can 
order-sale only for satisfaction of the 





mortgage debt and for distribution of 
the sale proceeds thereof between the 
mortgagor and the mortgagee. There 
being now no question of the satisfac- 
tion of the mor-gage debt since it now 


Stands satisfied and the property being 


now freed from the mortgagee’s secu- 
rity, the order for sale cannot stand 
and cannot be allowed to stand. At 
the same. time the Competent Officer 
cannot order the Custodian to deliver 
vacant possession although the appel- 
lant has paid the. mortgage amount 
and the Competent Officer has accept- 
ed it in satisfaction of the mortgage 
debt. In view of Ss. 10 and 12 of the 
Administration Act, the powers and 
duties of the Custodian thereunder 
and under the rules made under that 
Act, the provisions. of Sec. 10 of the 


- Separation Act and Rule 11B of the 


rules made thereunder, the only thing 


that could be offered and given to the 


appellant was symbolical possession 
of the property. Such a result, no 
doubt, would be inconvenient, and 
may even appear to be harsh and un- 
fair as the appellant would be driven 
to file proceedings for eviction of 
tenants and allottees now in posses- 
sion of the property. (See All India 
Film Corporation Ltd. v. Raja Gyan 
Nath, Civil Appeals 
2417 of 1966, D/- 26-9-1969 (SC) ). 


13. In view of the payment of the 
mortgage amount by the appellant 
and the acceptance of it by the Com- 
petent Officer, tne order directing sale 
has now become untenable and has, 
therefore, to be set aside. The mort- 
gage stands discharged and. the Com- 
petent Officer is bound to direct 
symbolical possession of the mortgag- 
ed property to the appellant. To this 
extent the appeel succeeds. The order 
for costs of the appeal would ordi- 
narily follow the result, but in view 
of the fact that the Competent Officer 
was entitled to. pass the order of sale 
in the circumstances then prevailing it 
is fair and equitable, though this order 
is set aside, thet the parties should 


bear their own tosts.. 


~ Appeal partly allowed. 


Nos. 2416 and 


‘wa 


aa 
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AIR 1971 SUPREME COURT 139 
(V 58 C 35) 


(From: Guijarat)* 


K. S. HEGDE AND A. N. GROVER, JJ. 


The Union of India and others, Ap- 
pellants v. Mohanlal Ishwar Dass 
Panchal and another, Respondents. 

Civil Appeal No. 557 of 1966, D/- 
31-8-1970. . 

Administration of Evacuee Property 
Act (1950), Section 2 (f) (as it stood 
before Amending Act 11 of 1953) — 
Custodian of Evacuee Property hold- 
ing 51 per cent or more shares of a 
company — Property of that company 
becomes evacuee property. Spi. Z. A. 
No. 1055 of 1965 (Guj). Reversed. 

If the Custodian of Evacuee Pro- 
perty holds 51 per cent or more of 
the shares of any company then the 
property of that company becomes an 
evacuee property. The shares o= the 
company which had already vested in 
the Custodian under the law as 3tood 
before 1953 are not diverted by the 
Amending Act of 1953 as the amend- 
ment was not given retrospective 
effect. (Paras 8, 9) 

Where 51 per cent shares of a-com- 
pany “A” were held by another com- 
pany “B” which was declared evacuee 
in 1951. as its all shareholders had be- 
come evacuee, the property of the 
company “A” also becomes evacuee 
property. Spl. C.A. No. 1055 of 1965 
(Guj), Reversed. (Para 11) 


The following Judgment of the Court 
was delivered by 

HEGDE, J.:— This appeal by cartifi- 
cate arises from the judgment of a 
Division Bench of the Gujarat High 
Court in Spl. Civil Appln. No. 1€55 of 
1965 on its file. 


2. The lst respondent herein is 
the Chairman of the Board of Direc- 
tors of Kathiawar Industries Ltd. 
The Custodian of Evacuee properties 
sought to proceed against that com- 
pany under Section 10 (2) (i) cf the 
Administration of Evacuee Prcperty 
Act, 1950 (to be hereinafter reierred 
to as the ‘Act’). The lst respondent 
challenged those proceedings before 
the High Court of Gujarat by means of 
a petition under Article 226 of the 
Constitution. The High Court has 


(Spl. Civil Appin. No.‘ 1055 of 1965 
Gui.) 
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allowed that petition and quashed the 
impugned proceedings. Hence this 
appeal, ; 
3. The issued capital of Kathiawar 
Industries Ltd., is Rs. 5 lacs. The total 
number of shares subscribed, preferen- 
tial as well as ordinary are 1,21,961. 
One of the shareholders of that com- 
pany is a company by name Bhawani 
Investment Company Lte. That com- 
pany held 12,100 shares. The case of 
the appellants is that all the share- 
holders of Bhawani Investment Co. 
Ltd., had become evacuees and there- 
fore the Bhawani Investment Co. Ltd. 
has become an evacuee property. The 
Ist respondent denied the fact that 
all the shareholders of Bhawani In- 


_vestment Co. Ltd., had become eva- 


cuees. That issue had not been 
gone into by the High Court. The 
High Court has assurned for the 
purpose of this case that all the 
shareholders of Bhawani Invest- 
ment Co. Ltd., had become evacuees 
but it opined that that fact cannot 
make the Bhawani Investment Co. 
Ltd., an evacuee property. It observ- 
ed that an incorporated company has 
a personality of its own different from 
that of its sharesholders and that per- 
sonality does not disappear with the 
transfer of the shares of its share- 
holders. 


4. The appellants sought to take 
over the management of Kathiawar 
Industries Ltd., on the ground that 
more than 51 per cent of the shares of 
that company had vested in the Custo- 
dian of Evacuee Property. Admitted- 
ly if the property of the Bhawani In- 
vestment Co. Ltd., is held net to be 
an evacuee property then “all the 
shares of that company cannot auto- 
matically vest in the Custodian. Only 
the shares of the evacuee shareholders 
can vest in him. The ist respondent 
has challenged the right of the Custo- 
dian to claim to take over the manage- 
ment of Kathiawar Industries Ltd., on 
various grounds. The Eigh Court has 
not adjudicated upon most of those 
grounds because it was of the opinion 
that its decision as regards the shares 
of Bhawani Investment Co. Ltd., coupl- 
ed with the decision of that High 
Court in another proceeding as re- 
gards another block of shares is suffi- 
cient to take the case out of the pur- 
view of Section 10 (2) (11) of the Act. 
Hence all that we have to consider in 
this appeal is whether the High Court 
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was right in holding that even if all 
the shareholders of Bhawani - Invest- 
ment Co. Lid., had become evacuees, 
the property of that company cannot 
be held to have. vested in the Custo- 
dian. For the purpose of this appeal, 
we shall proceed on the basis that all 
the shareholders of Bhawani Invest- 
ment Co. Ltd., had become evacuees 
at the relevant time.and.on that basis 
proceed to examine whether the pro- 
perty of that company had vested in 
the Custodian of Evacuee Property. 

' 5. The case for the appellants is 
that all the shareholders of the Bha- 
wani Investment Co. Ltd., had become 
evacuee prior to July 19, 1951. This 
is clear from a notice issued -by the 
- Assistant Custodian to’ the Bhawani 
Investment Co. Ltd., on July 19,_1951. 
That is also the view taken by the 
Custodian General. Whether this as- 
sumption on the part of those autho= 
. rities is correct or not is a matter that 
Eas to be decided by the:High Court. 
The High Court has not decided that 
ee Therefore we shall assume 
for the purpose of this appeal that all 
of them had become evacuees sometime 
prior to July 19; 1951. 


-6. Section 2 (f) of the ‘Act as origi- 


_nally enacted. ‘defined “evacuee -pro~ 


perty” thus: 


et 
property of. any. evacuee (whether 
held. by him-as owner or as trustee or 
as a-beneficiary or as a tenant or in 
_any other capacity, and includes any 


property which has-been obtained by. 


_ any person from an evacueé after the 
14th day of-August, 1947; by any mode 
of transfer which is not effective by 
reason öf the provision contained in 
Section 40) but does not include— . 

(i) any ornament and any .wearing 
soparel: cooking vessels, or other 
house-hold effect in. the immediate 
possession of an evacuee; 


(ii) any property belonging to joint 
stock company the registered office of 


which was’ situated before the 15th 


day of August; 1947 in any place 
now forming part of Pakistan and 


continues. to be so situated after the. 


‘said date.” 


7. That section. was “eded = 
S. 2 (1-A) ofthe amending Act of 1951. 
_ Section 2 of the amending Act reads: 


“In clause (f) of Section 2 of the- 
Evacuee Property - 


Administration of 
Act; 1950. -(hereinafter ‘referred to as 


_tive effect. 


“evacuee property” means any . 


Section 10 (2) of the Act. 


A. LR. 


the said Act), after sub-clause (1), the 
following sub-clause shall be inserted 


and shall be deemed always to -have 


been inserted namely :— : 
(1-A) belonging to a joint stock 


- company of which not less than fifty-. 


one per cent of the shares are held by 
evacuees, notwithstanding that-the re- . 


‘gisterec office of such company is 


situated in any part of the territories 
to which ‘this Act extends or ......... 

8.. In view of this clause if the 
Custodian -of Evacuee Property held 
51 per cent or more of the shares of 
any company then the property of that 
company became an evacuee property: 
This definition was given retrospec- 
In view of this provision 
the proserty of Bhawani Investment 
Co. Ltd, must be held to: have become 
evacuee property. 


9. By Act 11 of 1953, the Act was 
further amended. That amending Act 
also amended clause 2 (f) and the 
definitión of the “evacuee property” 
was su>stantially altered. The new 
definition does rot take in the contents 
of Section 2 -{f) (1-A) referred to 
earlier.’ The provisions of the amend- . 
ing Act: 1953 were not: given retros-: 
pective effect. Therefore it follows 


‘that the shares of the company which 


had already vested in the Custodian 
under the law as it stood before 1953 
were nct divested. The 1953 “Act in- 
corporated an additional clause in 
f After Sec- 
tion 10 (2) (©), ¿new clause 10 (2) (1) 
was adéed. That clause reads: : 

“in ary case where the evacuee pro- . 
perty which has vested in the Custo- 
‘dian consists of fifty one per cent, or 
more of the shares in a company, the 
Custodien may take charge of the 
management of the whole affairs of 


.the company and~-exercise, in addi- 


tion to any of the powers vested in 


_ him uncer this. Act,-all: or any-:of the 


powers of the directors of the com- 
pany, notwithstanding that the regis- 
tered office of such company is situate 


in any part of ‘the territories to which ` 


this Act extends, and notwithstanding 
anything to the contrary contained in- 
this Act or the Indian Companies Act, 


“1913 (VII of 1913) or in the articles 


of association of the company : p 
Proviced that the Custodian shall 
not take charge of such management 
of the Company except with the pre- 
vious approval of the Central Govern- 


- ment.” 


1971 
10. It may be noted that this 


clause was not given retrospective 
effect. 


1i. The learned Judges of the 
High Court while deciding the case 
under appeal did not. advert to the 
definition of the “Evacuee property” 
after the same was amended in 1951 
which definition as.seen earlier was in 
force till the Act was further amend- 
ed in 1953. Evidently their attention 
was not invited to that definition. In 
view of that definition, if the conten- 
tion of the appellants that all or even 
a substantial portion of the share- 
holders of the Bhawani Investmént 
Co. Ltd., had- become evacuees before 


1953 is correct then the property of 


that company must be held to have 
become an evacuee property. In that 
view, it is unnecessary to consider the 
broader question whether under law a 


limited - company can be an evacuee. 


In this case we are not concerned with 
the “evacuees”, 
ed with “evacuee property”. 


12, For the reasons mentioned 
above we allow, this appeal, set aside 


the judgment of the High Court and . 


remit the case to that Court for decid- 
ing the other questions arising for 
decision. The- costs of this appeal 
Shel be costs in the cause. 


Appeal allowed. ; 





AIR 1971 SUPREME COURT 141 
2 (V 58 C 36).. 
l (From: Rajasthan) -. 
K. S. HEGDE AND A. N. GROVER, JJ. 


M/s. Davecos Garments Factory and 
another, Appellants ‘v. State of. Rajas- 
than, Respondent. . 


Civil ae No. 1082 0): of 1970, 
D/- 31-38-1970 


Cictiation of India, Article 299 (1) 
— Agreement between: Government 
and private party — -Government off- 
cer signing the agreement with his 
official designation without however 
stating that agreement was executed 

“on behalf of Governor” — Agree- 
ment sufficient to establish that officer 
was authorised to execute it — Held, 
there was sufficient compliance with 
requirements of Article 299 (1). AIR 
1963 SC 1685, Foli, 
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‘we are only concern- 


(Para 6) 


D. G, Factory v. State of Rajasthan (Grover J.) [Prs: 1-3] S. €. 141 


Cases Referred: Chronological Taras 
(1963) AIR 1963 SC 1685 (V 50) = 
(1964) 3 SCR 164, Union of 
_ India v. A. L. Rallia Ram c5 
The following Judgment of the 
Court was delivered by - 


GROVER, J.:— This is an scant 
from a judgment of the Rajasthan 
High Court in which the scle question 
for determination is whether the 
agreements which were executed be- 
tween the appellant and the respondent 
fulfil the requirements of Article 299 


.of the Constitution. . 


2. In a suit filed by the respondent 
against the appellant for recovery of 
Rs. 86,000 as damages for breach. of 


-contract on the basis of agreements 


which were executed by the Inspec- 
tor-General of Police Rajasthan a 
preliminary issue was framed to the 
following effect: 


“Whether the agreements are not in 

accordance with’ Art. 299 of the Con- 
stitution of India. and hence the suit is 
not maintainable?” . 
The trial court held that the agree- 
ments complied with the provisions of 
the aforesaid-Article. Its ĉecision was 
upheld by the High Court where the 
sia was taken on the ` revisional 
side: 


- 3. Para.. 1- of thes main agreement 


which ` was executed on March 22, 1960 


was as follows: 


"An wa Serient: made on 22nd day of 
March, .1960 between Messrs. Daveco’s 
Garments, Jaipur (hereinafter called 
the approved -Contractor which ex- 
pression: shall, where the. context so 


_admits, be deemed to include his. heirs, 


successors, executors and administra- 
tors) of: the. one part-and the Governor 
of the State of Rajasthan (hereinafter 
called the Government which expres- 


‘sion shall, where.the context so admits 


be deemed -to include his successors in 
office and assigns) of the other. part.” 

In Clause 4 (1) it was clearly provid- 
ed that the payment was to be made 
by the Government through the Ins- 
pector-General of Police, Rajasthan, at 
the rate set forth in the schedule. In 
clause 3 (a) the: Government agreed 


- that if the ‘contractor duly fabricated 


the contracted articles and complied 
with the terms and conditions of the 
contract the Government, through the 
Inspector General of Police, would 
pay to the contractor the amount pay- 
able for- each and every consignment. 
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The concluding portion of the agree- 
ment was as follows: 


“In witness whereof the „parties 
hereto have set their hand on 22nd 
day of March, 1960. 
Signature of the 
approved contractor. 

Accepted. 
Witness: 1. ot 
Witness: 20 SEN 
Sd 
I. G. of Police,- 
Rajasthan, Jaipur.” ` 


-4, Article 299 (1) of the Constitu- 
tion provides that all contracts made 
in the exercise of the executivé power 
of the Union or of a State shall. be 
expressed to be made by the President 
or by the Governor of the State, as 


the case may be, and all such contracts - 


and all assurances of property made 
in the exercise of that power shall be 


` executed on behalf of. the President or ` 


the Governor by such’ person and in 
such manner as he may direct or au- 
thorise. It is common ground that the 
agreement Annexure B' was expressed 
to bẹ made by the Governor of the 
State of Rajasthan who was to. be 
called the “Government” in its other 
clauses and that the Inspector General 
of Police had been duly authorised to 
execute the same on his behalf. The 
- Sole objection taken was to the form 
of execution inasmuch as-it was not 
stated in so many words that the’ Ins- 
pector General of Police had. signed 
the agreement.on behalf of the Gover- 
nor. This gave rise to: the contention 
which was pressed in the, courts below 
and before us that all the require- 
ments of Art. 299 of the Constitution 
were not satisfied. eke 


5. The present appeal stands con- 
cluded by the judgment of this court 
in Union of India v. A: L. Rallia Ram, 
(1964) 3 SCR 164 =. (AIR 1963 SC 
1685), in which it was -held that the 
letter of acceptance of the tender sign- 
ed by the Chief Director of Purchases 
fulfilled all the requirements of Sec- 
tion 175 (8) of the Government of 
India Act, 1935. That ‘section employ- 
ed the same language asis to be found 
in Art. 299 (1) of the Constitution. 
The Chief Director of Purchases had 


‘subseribed his signature in his official © 


designation and had not stated in the 
description that the. contract was 


A.L R. 


executed on behalf of the Governor- 
General but the court found that on 
a fair readirg of. the contents of the 
letter in the light of the obligations 
undertaken thereunder it would be 
reasonable to hold that the contract 
was executed on behalf of the Gover- 
nor-General. It was added that no 
rule made by the Governor-General 
had been paced ‘before the ‘court 
showing that in executing a contract 
for the sale of “war disposal goods” 
the officer authorised in that behalf 
must describe himself as signing on. 
behalf of the Governor-General of- 
India. There can be no manner of 
doubt that in the present case on a 


-reading of Annexure B and in parti- 


cular clauses 1 and 4, the agreement 
was expressed to be made ‘by the 
Governor and was also executed on 


-his behalf. ` 


6. The learned Additional District 
Judge and the High Court referred to 
Rule 255 of the General Finance and 
Account Rules’ which deal with the 
purchase of stores for use in the pub- 
lic service but it was rightly held that 
they did not govern the execution of 
contracts for the fabrication of gar- 
ments. - In the absence of any proper- 
ly framed rule requiring the specific 
mention of the words “on behalf of 
the Governor’ at the place. where the 
authority authorised by the Governor 
to enter into the contract has to ap- 
pend his signature it. is not possible 
to hold that the agreements in the 
present case did not fully comply 
with the requirement of Art. 299 (1 
of the Constitution.. The appeal fails 
and it is disirissed with costs. 


7.. It is unfortunate that the suit 
has remained stayed on account of the 
pendency of the proceedings arising 
out of the incerlocutory order dispos- 
ing of the preliminary issue. It is 
hoped that tke trial court will now 
proceed to dispose of the suit expedi- 
tiously. 


Appeal dismissed. 
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AIR 1971 SUPREME COURT 143. 
(V 58 C 37) 
(From Kerala)* 


J. C. SHAH AND 
V. BHARGAVA, JJ. 
State Bank of Travancore, Appel- 
lant v. Elias Elias and others, Respon- 
dents. 


Civil Appeal No. 1720 of 1968, D/- 
4-9-1970. 

(A) Banking Regulation Act (1948), 
Sec. 45 (5) (i) — Guarantee under — 
Nature — Merger of Banks — Rank 
and status of employee of transferor 
Bank must be maintained. 


The guarantee under clause (i) of 
Sec. 45 (5) of the Act does not cover 
merely the remuneration: it covers 
the terms and conditions of service as 
well. It would be a gross denial of 
the guarantee if the employee is not 
given the rank: and status which ʻe 


; had in the transferor bank. It is not 


open to the transferee bank to “fit” an 
employee of the transferor bank per- 
forming the duties of a clerk 
into a subordinate cadre mannəd 
by employees performing duties which 
are not clerical, but of peons, watch- 
men, sweepers and the like. On the 
ground of lack of experience and quali- 
fications a person cannot be deprived 
of his rank and status in the trans- 
feree bank. Clause (ii) to the first 
proviso of Sec. 45 (5) (i) does rot 
authorise the transferee bank to “ft” 
an employee in the transferee baak 
into a post with rank and status lower 
than the rank and status enjoyed by 
the employee in the transferor bank. 

(Paras 9, 120) 


Where a person was working as a 
Civil Agent in transferor Bank and he 
was given the status of a clerk in that 
Bank, on merger of that Bank the 
transferee Bank could not fix him in 
the cadre of “subordinate staff’ on 
ground that he lacked in educational 
‘qualifications and experience. He was 
entitled to be fixed in the ‘“clerizal 
cadre” in view of the guarantee given 
under Sec. 45 (5) (i). Even though ihe 
employee was assured the remuneza- 
tion which he was drawing, classifiza- 
tion of his post in the subordinate 
cadre affected -the terms and condi- 
tions of his service. Writ Appzal 


*(Writ Appeal No. 64 of 1966, D/- 
2-11-1967 — Ker.) 
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No. 64 of 1966, D/- 2-11-1667 (Ker), 
Affirmed. (Paras 10, 11) 


(B) Banking Regulation Act (1949), 
S. 45 (5) (i) Second Proviso — Reserve 
Bank of India determining status of 
employee of transferor Bank — Not a 
final order within meaning of Second 
Proviso. : : 


The decision of the Reserve Bank 
that the qualifications and experience 
of any of the employees of the trans- 
feror bank are the same as or equiva- 
lent to the qualifications and experi- 
ence of the other employees of corres- 
ponding rank or status of the trans- 
feree bank, is declared by the Act to 
be final. But finality is not attached 
to any other matter decided by the 
Reserve Bank.. Where the Reserve 
Bank of India purported to determine 
the rank and status of an employee of 
the transferor .Bank and observed that 
his status corresponded with subordi- 
nate staff and not with clerical 
status, such decision cannot be deem- 
ed as final within second proviso to 
Sec. 45 (5) (i). Writ Appeal No. 64 of - 
1966, D/- 2-11-1967 (Ker), Affirmed. 

(Para 8) 


Mr. M. C. Chagla, Senior Advocate, 
(Mr. P. C. Bhartari, Advocate and Mr. 
J. B. Dadachanji, Advocate of M/s. 
J. B. Dadachanji and Co., with him), 
for Appellant; Mr. K. Jayarama, Ad- 
vocate (for No. 1) and Mr. Niren De, 
Attorney-General, for India, (Mr.. I. N. 
Shroff, Advocate, with him), (for 
No. 2), for Respondents. 


The -following Judgment of the 
Court was delivered by 


SHAH, J.—K. E. Elias—first respon- 
dent herein — was an employee of the 
Orient Central Bank Ltd. He was 
posted to do duty as a ‘Civil Agent’. 
The Orient Central Bank Ltd. was 
amalgamated with the Kottayam Bank 
Ltd. The amalgamated bank was 
named the Kottayam Orient Bank Ltd. . 
— hereinafter called ‘the K. O. Bank’. 
The services of Elias were transferred 
to the K, O. Bank. Elias continued to 
perform the duties of a ‘Civil Agent’ 
of that Bank and certéin specific 
duties relating to court cases were 
assigned to him by the K. O. Bank. 
The K. O. Bank issued a circular sanc- 
tioning the salary and allowances pay- 
able to all its subordinate staff under 
three heads — Assistants, Clerks and 
Peons. The salary and allowances 
paid to the clerks were Rs. 46-2-50- 
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3-80 EB-4-100 plus dearness allowance 
Rs. 20/. No separate scale was fixed 
for “Civil Agents” and it is common 
ground that Elias was given the salary 
and allowances payable to Clerks. - 

2. Pursuant to a scheme of amalga- 
mation prepared by the Reserve Bank 
under S. 45 (4) (d) (ii) of the Banking 
‘Regulation Act 10 of 1949, the K. O. 
Bank was amalgamated. with tha State 
- Bank of Travancore. — hereinafter 
called the “State Bank”. Under that 
scheme, Elias was admitted as an em- 
ployee of the State Bank and he was 
allotted the duties of a “Civil Agent”. 
To fix the remuneration and the terms 
and conditions of the employees under 
the State Bank, the Board of Directors 
constituted a Committee to assess the 
qualifications of all its employees. 
“Pursuant to a report received from 
the Committee, the State Bank direct- 
ed that the “Civil Agents” be treated as 

“subordinate, staff’ and that. their 
remuneration be refixed. The “sub- 
ordinate staff’ consisted of peons, 
_ watchmen, sweepers -and employees 
with similar duties. Their scale -of 
remuneration was Rs. 28—2—86—1— 
_ §6—EB—1—101. The scale of remu- 

neration of the clerical staff ‘was 
Rsi 112—307. z 


3. Elias submitted a representation 
to the Deputy General Manager that in 
absorbing him in the subordinate staff 
he was denied the statutory guarantee 
of remuneration and terms and condi- 
tions of service. This representation 
was rejected by the Deputy General 


- Manager by letter dated. October 19, 


. 1963, and Elias was - informed . that 


“having regard to his educational: 


qualifications ‘and experience it had 
been decided by the State Bank to 
place him in the subordinate cadre.” 
Elias made a representation to the 
General Manager which was rejected 
on December 11, 1963 and he was in- 
formed that the Bank was unable to 
grant his request for absorption into 
the “clerical cadre”. 


4. Elias then moved a petition in the 
High Court of Kerala for a writ of 
certiorari or other appropriate : writ 
‘quashing the orders-dated Octoker 19, 
1963 and December 11, 1963, fixing his 
rank in the cadre of subordinate staff. 
A Single Judge of the High Court dis- 
missed the petition. He observed that 
_ Since there’ was’ no postof a “civil 
Agent” inthe State Bank, that Bank 
‘was competent to place Elias - in 
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the subordinate cadre. The learn- 
ed Judge also observed that, hav- | 
ing regard to the educational quali- 
fications and experience Elias was- 
properly placed in the “subordinate ` 
cadre”, and no ground was made out to 
qudsh the cixation of the rank and. 
status based on an assessment’ of his 
qualifications and experience. ` 


5. Elias appealed to a Division Bench 


‘of the High Court. During the pendency 


of the appeal, the State Bank applied 
for taking on record the decision dated 
September 15, 1967, of the Reserve 
Bank ‘of India, holding that the State | 
Bank was justified in not giving Elias 
the status of a clerk,: and in placing 
him in the residual classification of 
“subordinate staff’. This document was 
admitted on the record. The Court in 
allowing the appeal observed that on a 
consideration of the relevant circum- 
stances, Elias was entitled to the rank 
and status of a clerk under the State 
Bank, and the order of the Reserve 
Bank being in violation of the statu- 
tory provisions contained in the Bank- 
ing Regulation Act, 1949, the orders 
dated October 13,. 1963 and December 
11, _1963 wers iable to be set -aside. - 
This. appeal ‘Aas. been filed-with special 


leave granted. by this Court. 


6. .Two cantentions were urged by 
the State. Bank in SUPPORE of- the 


- appeal: 


(1) that the decision of the Reie 
Bank dated September 15, 1967, was 
final by virtue of Section 45 (5) (i) read. 
with proviso (ii) of the Banking Regu- 
lation Act X of 1949 and could. not be 
ignored by the Còurt; and 


(2) that the State - Bank having 
assured to Elias ` the remuneration 
which he was drawing, amere classi- 
fication of his‘post in the subordinate 
cadre did not affect the terms and: con-+ 
aoa of his service under the State 

ank. i 


7. Section 45 of the Banking Regu- 
lation Act, 1849, by sub-s. (4) autho- 
rises the Reserve Bank in certain ` 
eventualities to prepare a scheme for 
reconstruction of a banking company 
or for amalgamation of the banking 
company with any other banking insti- 
tution. By sub-s. (5), insofar as it is 
relevant, it is provided: 


“The scheme aforesaid may contain 
provisions for all or any of the follow- 
ing matters, ramely:—_ 

x > a ž. 3x x x 


( 
i 


r 
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“(i) the. continuance of the services 
of all the employees of the banking 
company (except stich of them as not 
being workmen within the meaning of 
the Industrial. Disputes Act, 1947, are 
specifically -mentioned in the scheme) 
in the banking company itself on its 
reconstruction, or, as the case may 5e, 
in the transferee bank at the same 
remuneration and'on the same terms 
and conditions of service, which they 
were getting or, asthe case maybe, by 
which they were being governed, im- 
mediately before the date of the order 
of moratorium: 

Provided that the scheme shall con- 
tain a provision that— 

ij) x «x x x x x 

(ii) the transferee bank shall pay or 
grant not later than the expiry of the 
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aforesaid period of three years, to the ` 


said employees the same remuneration 
and the same terms and conditions of 
service as are applicable to the other 
employees of corresponding rank or 
status of the transferee bank subject 
to the qualifications and experience of. 
the said employees being the same as 
or equivalent to those of such. other 
employees of the transferee bank: 


Provided further that if in any case 
under clause (ii) of the first proviso 
any doubt or difference arises as to 
whether the qualifications and experi- 
ence of any of the said employees are 
the same as or equivalent to the quali- 
fications and experience of the other 
employees of corresponding rank or. 
status of the transferze bank, che 
doubt or difference shall be referred to 
the Reserve Bank whose decis.on 
thereon shall be final;” 


In exercise of the authority under sub- 
sections (4) and (5) of Section 45 of zhe 
Banking Regulation Act, 1949, che 
Reserve Bank prepared a scheme under 
which employees under the K.O. Bank 


‘were transferred to the employment 


of the State Bank. The terms of Cl. (ii) 

of the first.proviso- to sub-section- (5) 

of Section 45 were expressly included 
in the scheme. 


8. The decision of the Reserve Benk 
that the qualifications.and experience 
of any of the employees of the trans- 
feror bank are the same as or equiva- 
lent to the qualifications and experi- 
ence of the other employees of corres- 
ponding rank or status of the traas- 
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‘designation: x x 
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feree bank is declared by the Aci to 
be final. But finality is not attached 
to any other matter decided: by the 
Reserve Bank. The Reserve Bank by 
its decision dated. Sept. 15,.1967, pur- 
ported to determine that the rank and 


‘status of the Civil Agents working in 


the K. O. Bank corresponded with the 
rank and status of the subordinate 
cadre under the State Bank. That Ceci- 
sion is not declared final under the 
Act. The Reserve Bank of India 


observed that “the Civil Agent 
has nothing to do with the ozfice 
work in the Bank just as in 


the case of clerks and other em- 
ployees and his work is essentially 
different from the work of the ordinary 
staff in the bank”. The Bank then pro- 
ceeded to observe that: 


“In fitting an employee of the trans- 
feror bank into the transferee bank, 
the rank and status of the em- 
ployee as also the nature of the 


-duties performed by the employee in 


the transferor bank have to be ascer~ 
tained. The mere fact that the em- 
ployee in transferor bank bore a parti- 
cular designation either as a clerk or 
otherwise does not conclude the issue 
and that does not necessarily follow 
that he should, in the transferee bank, 
be placed in a post having the same 
x On examin- 
ing the position the Reserve Bank of 
India is of opinion that the duties 
which the employee was discharging in 
the transferor bank do not relate to 
the duties which a clerk has to-do in 
the office.” 


In the view of the Bank the duties per~ 
formed by the Civil Agent were “essen- 
tially different from those of a clerk 
and called for a much lower degree of 
qualifications, skill and competance 
than those which a clerk normally 
brings to bear on his work”, and since 
the subordinate cadre of the State 
Bank in which Elias was fisted was “in 
effect a residual classification” there 
was no change and the Bank was justi- 
fied in placing him in that classifica- 
tion. It was also observed that there 
was “no change in the werk” allotted 
to Elias nor was he expected'to dc the 
work of-a chaprasi or a peon and that 
his emoluments were better than those 
in the transferor bank. -The fact that 
prior to the fitment in the transferee 
bank, in terms of theprovisions of 
paragraph 15 of the Scheme, Elias was 
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addressed as a civil clerk did not confer 
on him the status of a clerk in the 
transferee bank. These observations 
relate to matters which could not be 
referred to the Reserve Bank and the 
decision of the Reserve Bank thereon 
is not made final under the second 
proviso to sub-section (5) (i) of S. 45 
of the Act. Only the question whether 
the qualifications and experience of 
any of the employees of the transferor 
bank are the same as or equivalent to 
the qualifications and experience of the 
other employees of corresponding rank 
or status under Clause (ii) of the first 
.proviso is intended to be referred to 
the Reserve Bank. In that view the 
first argument advanced on behalf of 
the appellant must be rejected. 


9. It is said that Elias “had studied 
only upto 5th Form”. But that is not 
decisive of the corresponding rank or 
status in which “he could be fitted” in 
the State Bank. Elias was employed 
in the K. O. Bank as.a Civil Agent. 
The duties of a Civil Agent were cleri- 
cal and not menial. In the K. O. Bank 
no separate -scale was prescribed for 
the post of a Civil Agent. The salary 
paid to Elias was that of a Clerk and 
- his duties were those of a Clerk.. In the 
State Bank, Elias was also performing 


the duties of a Civil Agent and there’ 


was no separate classification of the 
office of a Civil Agent. The subordi- 
nate cadre consisted of peons, watch- 
men and sweepers and of employees 
performing similar duties and a Civil 
Agent performing duties which were 
clerical in nature could not ap- 
propriately be placed in that classi- 
fication. The decision of the 
Reserve Bank that the subordi- 
nate cadre was a residual cadre, is, 
in our judgment, not supported by any 
evidence. It was conceded before the 
High Court that Elias satisfied “three 
conditions as to the rank, status and 
qualifications” of a Clerk in the State 
Bank. It was only urged that he had 
not the requisite experience.. Under 
Clause (ii) of the first proviso to Sec- 
tion 45 (5) (i) the transferee bank has 
to grant the same remuneration and 
the same terms and conditions of ser- 
vice as are applicable to employees of 
corresponding rank or status of the 
transferee bank subject to the qualifi- 
cations and experience of the said em- 
ployees being the same as or equivalent 
to those of such other employees of 
the transferee bank. The guarantee 
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under Clause (i) of Section 45 (5) of 
the Act does not cover merely the 
remuneration: it covers the terms and 
conditions of service as well It would 


be a gross denial of the guarantee if} . 
the employee is not given the rank and! - 


status which he had in the transferor 
bank. It is in our judgment, not open 
to the transferee bank to “fit” an em- 
ployee of the transferor bank perform- 
ing the duties of a clerk into a subordi- 
nate cadre manned by employees per- 
forming duties which are not clerical, 
but of peons, watchmen, sweepers and 
the like. 


10. The Banking Regulation Act, 
1949, guarantees the same terms and 
conditions of service, and the trans- 
feree bank is entitled to “fit” the em- 
ployees of the transferor bank into the 
corresponding rank or status. In doing 
so it has to take into account the 
qualifications and experience of the 
employees of the transferor bank. But 
in “fitting” an employee into the trans- 
feree bank, the rank and status enjoy- 
ed by an employee in the ‘transferor 
bank cannot ke ignored. A person per- 
forming certan duties in the transferor 
bank when admitted into the service 
of the transferee bank may be so “fitt- 
ed” in a cadr2 which is equivalent in 
status and rank with the status and 
rank of the employees in the transferee 
bank, but in grading him into the cadre 
of equivalent status and rank experi- 
ence and qualifications must be taken 
into account. On the ground of lack of 
experience and qualifications a person 
cannot be deprived of his rank and 
status in the transferee bank. Clause (i) 
to the first proviso of Section 45 (5) (i) 
does not, in our judgment, authorise 
the transferee bank to “fit? an em- 
ployee in the transferee bank into 
a post with rank and status lower 


than the -rank and status enjoy- 
ed by the employee in the trans- 
feror bank. To accept the con- 


tention raised on behalf of the State 
Bank is in effect to defeat the 
guarantee relating to the terms and 
conditions of service under Clause (i) 
of Section 45.(5) and the first proviso 
thereto. 


11. In our judgment the High Court 
was right in holding that the orders 
passed by tke State Bank “fitting” 
Elias into a subordinate cadre infringed 


‘the guarantee under Section 45 (5) (i) 


of the Banking Regulation Act, 1949. 
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12. The appeal fails and is dismiss- 
ed with costs in favour of Elias. 
Appeal dismissed. 
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Estate of late Rangalal Jajodia, Ap- 
pellant v. The Commissioner of Income- 
tax, Madras, Respondens. 


Civil Appeals Nos. 2332 to 2335 and 
2336 to 2339 of 1966, D/- 19-11-1979. 


Income-tax Act (1922), S. 34 (3) 
Second Proviso and S. 24B (3) — 
Income-tax returns filed by one R — 
Assessment completed after his death, 
describing the assessee as estate of R 
by heirs and legal representatives of 
R — Fresh assessments ordered in ac- 
cordance with. provisions of S. 24B — 
Held Sections 34 (3) Second Proviso 
and 24B (3) applied to the facts of the 
ease. ILR (1966) 2 Mad 357, Reversed. 


One R filed income-tax returns Zor 
the years 1942-43 and 1943-44. On the 
receipt of the returns the Income-tax 
officer issued the statutory notices 
under Ss. 22 (4) and 23 (2) but before 
the assessments - could be made, R 
died. The assessment was completed 
describing the assessee as the estate 
of deceased R by legal heirs and ve- 
presentatives, his son S by first wife, 
wife A and her children. In appeal by S 
who contended that he was not legal 
representative of R under the latter’s 
will, the assessment was set aside on 
the ground that no notice was issted 
to A and fresh assessment was direct- 
ed to be made on the executors of R 
in accordance with Section 24B. 
Fresh assessment was made on the 
estate of deceased-R by executors A 
and another in 1954, more than four 
years after the end of assessment years 
1942-43; 1943-44 respectively: 


Held (1) that A was an assessee in 
the income-tax proceedings, but the 
proceedings were not in. compliance 
with the Act by reason of the failure 
of giving the requisite notice of assess- 


ment and the requisite notice of de-- 
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mand to A. The expression ‘any per- 
son’ in Section 34 (3) Second Proviso 
must be confined to a person intima- 
tely connected with the assessments of 
the year under appeal. 


In the present case as the finding 
was that the assessment was made on 
A but no notice was given to her, and 
the necessary direction was therefore 
given that notice should be given to 
her and A was heard and the assess- 
ment was made, she was not merely 
intimately connected with the assess- 
ment, but she was in fact an asses- 
see. Therefore the Second Proviso to 
section 34 (3) applied. The High Court 
was in error in holding that the assess- 
ment proceedings were.barred by 
limitation. AIR 1963 SC 1356 distin- 
guished. Finding in AIR 1965 SC 
342 that income belonged to the year 
1948-49 held was not a finding neces- 
sary for the disposal of an appeal in 
respect of the year of assessment in 
question. TLR (1966) 2 Mad 357, Rever- 
sed. (Paras 14, 15, 16) 


@) Section 24B (3) which deals 
with the case of a person dying after 
having furnished a return applied to 
the present case. : (Para 17) 


Cases Referred: Chronological Paras 


(1965) AIR 1965 SC 342 (V 52)= 
1964-52 ITR 335, Income-tax 
Officer, Sitapur v. Murlidhar 
Bhagwandas 44, 15 

(1963) AIR 1963 SC 1356 (V 50)= 
(1963) 49 ITR 1, S. C. Prashar v. 
Vasantsen Dwarkadas 15 


Mr. A. K. Sen, Senior Advocate 
(Mr. T. A. Ramachandran, Advocate 
with him), for Appellant in C. As. 
Nos. 2332 to 2335 of 1966 and for Res- 
pondent in C. As. Nos. 2336 to 2339 of 
1966; Mr. S. Mitra, Senior Advocate 
(Mr. G. C. Sharma, Advocate and Mr. 
B. D. Sharma, Advocate for Mr. R. N. 
Sachthey, Advocate, with him) for 
Respondent in C. As. Nos. 2332 to 


-2335 of 1966 and for Appellant in C. 


As. Nos. 2336 to 2339 of 1966. 


The following Judgment of the Court 
was delivered by 


RAY, J.: These appeals are by cer- 
tificate against the judgment dated 16 
August, 1965 of the High Court of 
Madras on a reference under S. 66 (1) 
of the Indian Income-tax Act, 1922 
(hereinafter referred to as the Act). 


` © second proviso to 
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2. Seven questions were referred 
to the High Court. The reference in- 
volved first the construction of the 
sub-section (3) of 
` section 34 of the Act, and, secondly, 
the applicability of section 24B (3) of 
the Act to the assessments made on 
the executor to the estate of late 
Rangalal Jajodia. 


3. In order to appreciate the scope 
of the reference, it is necessary to 
refer to the facts which gave rise to 
the questions. Rangalal Jajodia (here- 

_inafter referred to as the deceased) filed 
income-tax returns for the years 
1942-43 and 1943-44 as well as his 
excess profits tax returns for the cor- 
responding chargeable accounting 
periods ending. 31 December, 1941. and 


31 December, 1942 before the Income- 


‘tax Officer, Excess Profits Tax Officer, 
Madras, Special South Circle. On 
receipt of the returns, the officer issu- 
ed the requisite statutory notices to 
the assessee for production of accounts 
and also other evidence in support of 
the returns under Sections i 
23 (2) of the Act: and under the cor- 
responding provisions of section 30 of 


the Excess Profits Tax Act, 1940.. 


Rangalal Jajodia complied with the 
aforesaid notice. But before the assess- 
ments to the income-tax and excess 
profits tax. could be’ made Rangalal 
Jajodia died.on 11 January, 1946. 


4. Rangalal Jajodia was survived by 
Shankar Lal Jajodia son by a pre- 
deceased wife, Aruna Devi; the second 
wife and children by the ‘second wife. 


Rangalal Jajodia had made a will on- 


16 April, 1945 whereby. Aruna Devi 


and one Ram Kumar Bhuwalka were: 
executrix and executor respectively. 


Shankar Lal Jajodia was disinherited 
under the will. Shankarlal Jajodia 
however performed the funeral obse- 
quies for the deceased. -The Revenue 
on the basis of that information issu- 
ed notice to Shankarlal Jajodia asking 
him to show cause why the assessment 
of the deceased should not be made 
on him as the legal representative. 
Shankarlal Jajodia 


course stating that he _ was not the 


legal representative and that his step-. 


mother Aruna Devi and Ram Kumar 
Bhuwalka as the executrix and execu- 
tor respectively were the proper per- 
sons on whom proceedings were to be 
taken. The Revenue called for a copy 


or the will which however was not 


22 (4) and 


objected to the- 


produced. The assessment was com- 
pleted on 28 February, 1947 on the 
materials describing the assessee as 
“the estate of late Shri Rangalal Jajo- 
dia by legal heirs and representatives, 
Shri Shankarlal Jajodia, son of Ranga- 
Jal Jajodia, Sarimati Aruna Devi, wife 
of Rangalel Jajodia and her children”. 


5. The assessment orders were serv- 
ed on Shankarlal Jajodia who appeal- 
ed.to the Appellate Assistant Commis- 
sioner contending that he was not the 
legal representative. . At the hearing 
of the appeals on 30 April, 1952 Shan- 


karlal Jajodie produced a copy of the © 


will. The Avpellate Assistant Com- 


missioner ‘set aside the assessment and . 


directed the Revenue Officer to make 
a fresh assessment on the executors in 
accordance with section 24B of the Act. 
Pursuant ic the direction of the Ap- 
pellate Assistant ` Commissioner the 
Revenue Offizer informed the execu- 
tors and Ram Kumar Bhuwalka of his 


proposal to make assessment on them . 


as the legal representatives of Ranga- 
lal Jajodia. Ram’ Kumar Bhuwalka 


‘who had refused to act as an executor 


intimated the. fact to the Revenue 
Officer. Aruna Devi the executrix ac- 
cepted the notice but requested the 
Revenue’ Officer to furnish her with 


copies of the returns, notes of exami-_ 
nation and 


correspondence between 
the deceased and the Revenue to en- 
able herto make representations. The 
Revenue Officer however took. the 
view that under section 24B of the 


Act it was not necessary to go through - 


all the formalities once again and that 
the assessments were required to be 
done only for the purpose of inviting 
objections, if any, to the locus standi 
of Aruna Devi as the legal representa- 
tive of the deceased. On the said view 
the Revenue Officer completed the 
income-tax and excess profits tax 
assessments or. the estate of late Ranga- 
lal Jajodia by executors Mrs. Aruna 
Devi and arother.. The assessments 
were made on 29 October, 1952 more 
than four years after the end of as- 
sessment years 1942-43 and 1943-44 
respectively. 


6. The executrix Aruna Devi 
pealed against the 
tending before -the 
tant Commissioner that the’ assess- 
ments were barred by limitation and 


assessments con- 


.that the previous Appellate Assistant 


Commissioner’s direction to make as- 
sessments on her was invalid... - 


ap- - 
Appellate Assis- 


It was. 


Ne r a 
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- ings were outside the 
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also contended that reasonable oppor- 


tunities were not given to Aruna Devi 


before the assessments were made. 
The Appellate Assistant Commissioner 
on 16 April, 1955 held that the assess- 
ments were validly made on a valid 
direction by the previous Appellate 
Assistant Commissioner. He however 
set aside the assessments directing the 
Revenue Officer to complete them 
after giving the executrix a fresh op- 
portunity to object to the assessment. 
Aruna Devi appealed to the Appel- 
late Tribunal. The Tribunal rejected 
the appeals on the ground that the 
assessments had been set. aside by the 
Appellate Assistant Commissioner with 
the direction to give sufficient oppor- 
tunities to her. On a reference taken 
by Aruna Devi to the High Court, the 
High Court held that the Tribunal 
ought to have properly disposed of the 
appeals on all the contentions raised 
therein. Pursuant to the order of the 
High Court the 
appeals on merits on 9 June, 1961 and 


-held that the re-assessment made by 


the Revenue Officer on Aruna Devi, the 
executrix was valid and that the as- 
sessments were ‘saved from the bar of 
limitation by the second proviso to 
Section 34 (3) of the Act.. The Tribu- 
nal also held that the essessments were 
validly made under Section 24B (3) of 


` the Act. 


7. The High Court on reference 
under Section. 66 (1). of the Act held 
that the second proviso to Section 34(3) 
applied to save re-assessment from 
the bar of limitation but that in the 
present appeals, the first assessments 
which were made on Shankarlal 
Jajodia were set aside on appeal 
because these were not made on the 


real legal representatives of the de-- 


ceased and therefore no direction or 
finding could be made by the Revenue 
Authority in any such appeal as would 
remove the bar of- limitation on the 
re-assessment later made on the exe- 
ccutor who was to be regarded as an 
entirely different assessee. The High 
Court also held that the direction or 
finding given by the Appellate Assis- 
tant Commissioner . for making the 
assessment on the executors was un- 


-necessary for the disposal: of ‘the ap- 


peals filed by Shankarlal Jajodia and 
therefore the direction and the find- 
scope of the 
second proviso to section 7 (3) of the 
Act. - . : 


‘Tribunal heard the- 
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8. As to section 24B sub-clause (3) 
of the Act, the High Court held that 
the section applied to the assessments 
in the present appeals but the High 
Court negatived the contention of the 
Revenue that the assessments made on 
the executrix were made in proper 
compliance with the procedure pres- 
eribed under section 24B (3) of the 
Act. The High Court held that it was 
a condition precedent to the validity 
of assessment to be made on the legal 
representatives that the. procedure 
prescribed for making the assessment 
on the deceased assessee was to be 


.repeated as regards the assessment on 


the legal representative irrespective of 
the fact -that such procedure was 
followed during the lifetime of the 
deceased. ` 


9. The relevant provisions of S. 34 
(3) of the.Act necessary for the pur- 
pose of the present appeals are the 
second proviso to the said sub-section. 
The said second proviso is as follows: 


“Provided further that nothing con- 
tained in this section limiting the time 
within which any action may be taken 
or any order, assessment or re-assess- 
ment may be made, shall apply to a 
re-assessment made under S. 27 or to 


„an assessment or re-assessment made 


on the assessee or any person in con- 
sequence of or to give effect to any 
finding or direction contained in an 
order under section 31, section 33, sec- 
tion 33A, S. 33B, section 66 or sec- 
tion 664”. . 


.10. Counsel for the Revenue in 
C. As. Nos. 2336-2339 of 1966 contend- 
edthat the second proviso saved the as- 
sessment from the bar of limitation by 
reason of an order of assessment hav- 
ing been made in’ consequence of a 
finding or direction given by the Ap- 
pellate Assistant’ Commissioner and 
secondly that Aruna Devi was a per- 
son intimately connected with the 
assessment and that in fact. the assess- - 
ment was made:on her, but the assess- 
ment: was set aside’ because no notice 
was given to her. Counsel for the ap- 
pellant Aruna Devi in C. As. Nos. 
2332-2335 of 1966 on the cther contend- 
ed: first. that Aruna Devi was not an 
assessee and therefore the benefit of 
the second proviso to S. 34 (3) of the 
Act would’ not avail. Secondly, it was 
said that Aruna Devi was not intimate- 


` ly connected with the assessment and 


was not an  assessee, because there 
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was no proceeding in law under: the 
Act against Aruna Devi and therefore 
she was not an assessee. 


11. An assessee is defined in S. 2 
(2) of the Act meaning:a person by 
whom income-tax or any other sum 
of money is payable under this Act, 
and includes every person in respect 
of whom any proceeding under the 
Act has been taken for the assessment 
of his income or of the loss sustained 
by him or of the amount of refund 
due to him. It was said on behalf of 
the appellant Aruna Devi that the 
estate cannot be ‘an assessee and in 
order to make the legal representative 
an assessee a proceeding must be taken 
against the executor under the Act. It 
was also said that in the final assess- 
ment Aruna Devi was assessed as an 
executrix but no proceeding for assess- 
ment was taken against Aruna Devi as 
an executrix. Emphasis was placed on 
‘the fact that the proceeding was 
against the estate which was unknown 
to law and even if the proceeding 
against the estate could be held to be 
a valid proceeding Aruna Devi was 
never given any notice and therefore 
no proceeding was taken against her. 


12. The assessment order shows the 


name of the assessee as the estate of. 


late Shri Rangalal Jajodia bv legal 
heirs and representatives Shri Shan- 
karlal Jajodia son of Shri Rangalal 
Jajodia, Smt. Aruna Devi wife of 
Rangalal Jajodia and her children. 
Rangala] Jajodia had filed the return. 
He died before the assessment was 
completed. The assessment was made 
on Aruna Devi as legal representative. 
She was described as legal representa- 
tive but not as an executrix. The 
liability under the Act in case of death 
of a person is of the executor, admin- 
istrator or legal representative to be 
liable to pay out of the estate of the 
deceased person to the extent to which 
the estate is capable of meeting the 
charge the tax assessed as payable by. 
such person or any tax which would 
have been paid by him under the Act 


if he had not died. The Revenue in the . 


assessment proceedings described the 
estate of Rangalal Jajodia by the legal 
heirs and representatives. It cannot 
be denied that an executor is also a 
legal representative. i 


13. What happened in the present 
assessment proceedings was that the 


‘cluding Aruna 


proceedings were commenced during 
the lifetime of Rangalal Jajodia by 
reason of the returns being filed by 
and notices under sections 22 (3) 
and 23 (2) of the Act having been ser- 
ved on Rangala: Jajodia during his life- 
time. . The assessment order contains 


“intrinsic evidence to that effect as also 


of repeated intimation having been 
given to Shankarlal Jajodia after the 
death of Rangelal Jajodia. 
having been réceived from Shankarlal 
Jajodia, the assessment was completed 


. under section 24B of the Act through 


the legal heirs and representatives in- 
Devi. The Appellate 
Assistant Commissioner on an appeal 
preferred by Shankarlal Jajodia set 
aside the assessment because no notice 
was given to Aruna Devi though the 
assessment proceeding was against her 
as a legal representative. The lack of 
a notice does not amount to the Reve- 
nue Authority having had no jurisdi- 
ction to assess but that the assessment 
was defective ky reason of notice not 
having been given to her. An assess- 
ment proceeding does not cease to be 


a proceeding under the Act merely by . 


reason of want of notice.. It will- be a 
proceeding liable to be challenged and 
corrected. Similarly,. if there is a 
mistake as to name or there is a mis- 
description of the name, the proceed- 


ing will be liable to be challenged and _ 


corrected by giving notice to the asses- 
see subject to such just exceptions as 
an assessee can take under law. The 
direction given by the Appellate Assis- 
tant Commissioner was to make fresh 
assessment on Aruna Devi in accord- 
ance with the provisions of the Act. 


14. Counsel for Aruna Devi relied 
on the decision of this Court in Income- 
tax Officer, Sitapur v. Murlidhar Bhag- 
wandas, (1964) 52 ITR 335°= (AIR 
1965 SC 342) ic support of the propo- 
sition that no finding was necessary in 
the present case because Aruna Devi 
was not an assessee and was a different 
person. We find that Aruna Devi 
was an assessee in the income-tax pro- 
ceedings, but the proceedings ‘were 
not in compliance with the Act by 
reason of the failure of giving the 
requisite notice of assessment and the 
requisite notice of demand. In Murli- 
dhar’s case. (1964) 52 ITR 335 = 
(AIR 1965 SC 342) (supra) the asses- 
see appealed against an assessment 
order and the Appellate Assistant 
Commissioner held that the income 
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was received in the previous account- 
ing year and directed that the amount 


should be deleted from the assessment . 


year 1949-50 and included ir the 
assessment year 1948-49. Pursuant to 
that direction the Income-tax O#ficer 
initiated re-assessment proceedings in 
respect of the year 1948-49 and served 
a notice on 5 December, 1957. The 
question was whether the second pro- 
viso applied and saved the notice in 
respect Of the year 1948-49. It was 
held that the jurisdiction of the Ap- 
pellate Assistant Commissioner under 
section 31 of the 1922 Act was strictly 
confined to the assessment ord2r of 
the particular year under appeal and 
the assessment or re-assessment made 
in consequence of or to give effect to 
any finding or direction contained in 
an order under S. 31, section 33A, 
section 33B, section 66 or section 66A 
must necessarily relate to the assess- 
ment of the year under appeal. The 


expression ‘finding and direction’ in 


the second proviso to -section 34 (3) 
was held to be a finding necessary for 
giving relief in respect of the assess- 
ment in question and that a direction 
which the appellate or the revisional 
authority was empowered to give 
under the sections mentioned in that 
proviso. The finding in Murlidhar’s 
case, (1964) 52 ITR 335 = (AIR 1965 
SC 342) (supra) that the incom2 be- 
longed to the year 1948-49 was not a 
finding necessary for the disposal of 
an appeal in respect of the year of 
assessment in question. 


15. Counsel for Aruna Devi con- 
tended that the expression ‘any per- 
son’ occurring in the second proviso to 
section 34 (3) of the Act could not be 
referable to a stranger and that Aruna 
Devi was a stranger. In support of 
that proposition reliance was placed 
on the decision of this Court in S. C. 
Prashar v. Vasantsen Dwarkadas, 
(1963) 49 ITR 1 = (AIR 1963 SC 1356). 
The facts of that case are entirely dif- 
ferent and are of no assistance far the 
reason that in the present appeals 
Aruna Devi was impleaded as a varty 
to the assessment proceedings as a legal 
representative of Rangalal Jajodia. 
The words ‘any person’ were corstru- 
edin Murlidhar’s casa, (1964)52 ITR 
335=(AIR 1965 5C 342) (supra) zo be 
confined to a person intimately con- 
nected withthe assessment year under 
appeal. It was said in that case that 
modification or setting aside of assess- 


ment made on a firm, joint Hindu 
family, association of persons, for a 
particular year may affect the assess- 
ment for the said year on a partner 
or partners of the firm, member or 
members of the- Hindu undivided 
family or the individual, as the case 
may be. In such cases though the lat- 
ter are not eo nomine parties to the 
appeal, their assessments depend upon 
the assessments on the former. The 
said instances are only illustrative. It 
is not necessary to pursue the matter 
further: We would, therefore, hold that 
the expression ‘any person’ in the 
setting in which it appears must be 
confined to a person intimately con- 
nected in the aforesaid sense with the 
assessments ofthe year under appeal. 
In the present appeals the finding was 
that the assessment was made on 
Aruna Devi but no notice was given to 
her. The necessary direction was 
therefore given that ‘notice should be 
given to her. Aruna Devi was heard 
and the assessment was made. She 
was not merely intimately connected 
with the assessment. She was in fact 
an assessee. Therefore the second pro- 
viso to Section 34(3) applied. ` 


16. We are therefore of opinion that 
the second proviso to Section 34(3) of 
the Act applies to the present appeals 
because first the proceedings against 
Rangalal Jajodia commenced on filing 
of returns before the income-tax 
authorities; secondly, the assessment 
proceedings continued after the death 
of Rangalal Jajodia against the legal 
representatives Shankarlal Jajodia and 
Aruna Devi; thirdly, the assessment 
proceedings on being set aside and not 
cancelled pursuant to the appeal filed 
by Shankarlal Jajodia an the ground 
that notice was not given to Aruna 
Devi were continued, and, fourthly. 
the setting aside of the assessment 
was only on the ground. that notice 
was not given to Aruna Devi and 
therefore the finding and direction 
was vital to the assessment proceed- 
ings. The High Court was in error in 


- holding that the assessment proceed- 


ings were barred by limitation. 


17. The other question is as to the 
applicability of section 24B of the Act. 
Counsel on behalf of Aruna Devi re- 
peated the contentions advanced in 
the High Court that section 24B does 
not cover the entire field of procedure 
to be followed in assessing the income 
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of the deceased person. The High 
Court held that section 24B of the Act: 
applied but Aruna Devi should, have 
been given opportunities to object to 
tke assessment by repeating the. entire 


procedure of section 24B of the Act as. 


during the lifetime of the deceased. 
Counsel for the Revenue did not im- 


peach the conclusion of the High Court: 


tkat in relation to: Aruna Devi the 
provisions of section 24B of the Act 
were to be followed de novo. We are 
of opinion that the High Court cor- 
rectly held that section 24B of the Act 
applies to the present case. The third 
sub-section of section 24B deals with 
a case of a person dying after having 
furnished a return. Further, in the 
present case the Income-tax Officer 
had reason to believe the return to be 
incorrect or incomplete, and he call- 


ec: upon Rangalal to furnish evidence.. 


The Act further confers power on the 
Revenue officer to make the assess- 
ment and determine the tax payable 
by the deceased on the basis of the 
assessment and for that purpose to 
issue appropriate notice which would 
heve had to be served upon the decea- 
sei had he survived and in that be- 
helf to require from the executor, 
acministrator or other legal represen- 
tative of the deceased person any ac- 
ccunts, documents or other evidence 
wnich he might under the provisions 
of sections 22 and 23 require from the 
deceased person. These provisions ade- 
quately answer the contention of the 
appellant Aruna Devi. 


18. For these reasons we hold that 
tke High Court was in error in hold- 
irg that the second proviso to section 
34 (3) of the Act did not save the 
assessments and therefore we set aside 
the judgment of the High Court and 
allow the appeals of the Revenue in 
C. As. Nos. 2336-2339 of 1966. 


19. As for appeals C. As. 2332-2335 
of 1966 we uphold the conclusion of 
the High Court and dismiss the . ap- 
peals. Each party will bear and pay 
its own costs in all these appeals. 


Appeals in C. As. Nos. 2336-2339 
of 1966 allowed; Appeals in C. As. 
Nos. 2332-2335 of 1966 dismissed. 
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J. C. SHAH, G. K. MITTER, K. S. 
HEGDE, A. N. GROVER and A. N. 
RAY, JJ. 


In Civil Appeals Nos. 179 to 235 of 
969: 


The State of Mysore and others, Ap- 
Dellants v. M/s. D. Cawasji.& Co. and 
Sthers, Respondents. 


a Civil Appeals Nos. 130 to 133 of 
1970 


The State of Mysore, Appellants v. 
M. Govindappa and others, 
dents. 

Civil Appeals Nos. 179 to 235 of 
‘1969 and 130 to 133 of 1970, D/- 18-11- 
1970. 


— Mysore Elementary Education Act 
‘6 of 1941), S. 9 and Schedule (as 
amended in 1955) — Levy of educa- 
“ion | cess on excise revenue — “Shop 
rent’ 
excise revenue. 

A payment for the exclusive privi- 
Tege of selling toddy from certain 
shops is called “shop rent”. The 
“icencee pays what he considers to be 
equivalent to the value of the right 
and it has no relation to the produc- 
sion or manufacture of toddy and such 
“shop rent” is not excise duty within 
she meaning of Entry 51 List .2 of Sch. 
7 of Constitution. “Shop rent” there- 
Žore is not excise revenue within the 
meaning of the Schedule to the Mysore 
Act (1941) and no education cess can 
be levied thereon. AIR 1967 SC 1512, 
Foll. . (Para 9) 

The education cess in not levied as 
an independent cess. but is levied as 
acess on all items of land revenue, 
forest revenue and excise revenue 
and therefore the question whether it 


- falls under entry 62 of List II Sch.7 


left open. (Para 11) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1512 (V 54) = 
1967-1 SCR 548, Guruswami 
and Co. v. State of Mysore 
(Shinde Bros. v. Dy. Commr. 
Raichur) 9 
(1962) AIR 1962 SC 1281 (V 49) = 
1962 Supp 3 SCR 436, R. C. 
Jall v. Union of India 8 
(1958) AIR 1958 SC 468 (V 45) = 
1958 SCR 1422, M. P. V. Sun- 
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dararamier and Co. v. State 
of Andhra Pradesh 


Mr. M. C. Chagla, Sr. Advocate (M/s. 
R. Gopalakrishnan: and S. P. Nayar, 
Advocates, with him), for Appel- 


lants (In all the Appeals); Mr: M. C.- 


Setalvad, Sr. Advocate “(M/s. B. Datta 
and P. N. Tewari, Advocates, and M/s. 


J. B. Dadachanji and Co., Advocates, - 


with him) (for No. 1) (In C. As Nos. 
179, 180, 183,193 and 194 of 1969) Mr. 
M. K. Nambyar, Sr. Advocate, (M/s. 
K. N. Bhatt, S. Shivaswamy and K. L. 
Hathi, Advocates, with him) (In C. As. 
Nos. 181, 182, 203, 209 to 213 and 223 
to 226 of 1969); M/s. S. Shivaswamy, 
K. N. Bhatt and K. L. Hathi, Advo- 
cates, (In C. A. No. 195 of 1969); M/s. 
R. V. Pillai and P. Kesava Pillai, Advo- 
cates (in C. As. Nos. 186 to 188 and 198 


to 202 of 1969); Mrs. Shyamla Pappu, . 


M/s. J. Ramamurthy and Vineet 
Kumar, Advocates (In C. As. Nos. 214 
to 220 of 1969) and Mr.- M. Veerappa, 


Advocate (In C. As. Nos. 130 and 133 
_ of 1970), for Respondents. f 


The following Judgment or the 
Court was delivered by 


SHAH, J.:-— Under the. Mysore 
Excise Act, 1901, the -Government of 
the State was authorised to grant ex- 
clusive privilege of selling by retail 
Indian made liquor on such conditions 
and for such period as the Govern- 
ment deemed fit, and to levy duty on 


manufacture and sale of alcoholic . 


liquor. In exercise of that power the 
Government of. Mysore framed rules 
regulating sale of “excise privileges’. 
In the Note’to Rule 23 in respect of 
toddy, “tree-tax”, “tree-rent” ` and 
“shop-rent” were chargeable at the 
rate of 9 Pies per rupea. 


2. Under the Act the exclu- 
sive privilege of retail vending of 
toddy in different areas was sold by 
auction.. Every licencee had to secure 
toddy by tapping toddy-yielding trees 
either in Government groves assigned 
to his shops or trees of private owner- 
ship. The licencee was 
pay to the State “tree-tax” at the pres- 
cribed rates for the number of trees 


tapped by ‘him. When he tappéd: 


trees belonging to the Government he 
had to pay, in additicn, “tree-rent” to 
the State. Consideration paid by the 
licencee to the State for the exclusive 
privilege of retail vending of toddy, or 
Arrack or beer was popularly known 


. İng separate levies of “tree-tax” 


required to 


_alia of excise revenue. 
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s 


as “shop-rent”. In the notifications 


‘inviting bids or tenders for the exclu- 


sive privilege -of retail vending of 
toddy,.. arrack, and beer it was stipu- 
lated that education cess shall be paid 
in accordance with Condition 23 of the 
General Conditions applicable to all 
excise licences. 


3. Originally the Government 
used to charge “shop-rent”, “tree-tax” 
and “tree-rent” separately. But in 
1907 a notification was issued abolish- 
and 
The Revenue 


“tree-rent”’. Mysore 


‘Manual (1938 Edn.) Vol. I, at page 334 


read as follows :— 
“Formerly, the local cess was be- 
ing levied on the STEE items :— 


(i) -X 

(ii) Toddy — both date and ba. 
gani. 

(iii) i x x 

But in the marginal note dated 
G.. O.. (F. L 9248-54.S, R. 145-06- 
1 dated, 16th June, 1907), the following 
directions have been given :— 

(a) The separate levy of- local 
cess on tree-tax is abolished and the 
cess at present levied merged in the 
main item, the rates of tree-tax on the 
various kinds of trees being as fol- 
lows :— . 

x x x 

b) Levy of a local cess on toddy 
shop rental is also abolished; 

(c): The cess on tree-rent is merg- 
ed in the main item itself. 

N. B. :— 1/17th of the tree-tax, 
the shop rental and tree-rent collect- 
ed should be credited to Local Funds, 


. in lieu of the one-anna cess formerly 


levied on these items. 

(Vide -also Article 41 —. Mysore 
Accounts Code Vol. I).” i 

After the merger of a part of the 
Bellary District pursuant to the sett- 
ing up of the State of Andhra in 1953 
the Mysore Excise Act, 1901 was ex- 
tended to the Bellary Area so merged 
in 1955. j 


4. The . Mysore Excise Act, 
1901, was repealed and replaced by the 
Mysore Excise Act, 1965. But no sub- 
stantial alteration was made in the 
scheme of levy of excise’ revenue 
under the new Act. . 

5.. Under the Mysore Elemen~ - 
tary Education Act, 1941 an education 
cess was levied as a percentage inter 
The Mysore 
Elementary Education Act, 1941, was 
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not extended to the Bellary Area and 
the excise contractors in that area 
were not liable to pay education cess. 
The Mysore Elementary Education 
Act, 1941, was replaced by the Mysore 
Compulsory Education Act, 1961. By 
Section 25 of that Act Chapters VI and 
VII of the 1941 Act were repealed 
and the rest of the 1941 Act continued 
to remain in force in the old Mysore 
Area. Accordingly S. 9 of the 1941 Act 
which occurred in Chapter- III under 
which education cess was levied re- 
mained in operation. Section 9 (1) of 
the Mysore Elementary Education Act, 
1941, as amended by the Elementary 
Education (aenement) Act, 1944 read 
as follows :— 


“The Government may for carry- 
ing out the purpose of this Act, levy 
throughout or in any part of Mysore, 


an education cess on any or all of such’ 


items of State revenue or of tax levi- 
ed under any Act, or rule constituting 
Local Bodies in Mysore and at such 
rates as are specified in the Schedule 
to this Act.” 


- After the Mysore Elementary Edu- 
cation (Amendment) Act,. 1955, the 
relevant provision of thè Schedule 
read as follows :— 


Items on which Maximum rate 
cess may be of levy. 
levied. 


All items of. land 
revenue, forest reve- ‘ 
9 pies im the 


nue, and excise 
revenue on which rupee. 
education cess is 
now being levied. 
The Government of Mysore levi- 
ed the “education cess” from excise 
contractors in the old Mysore. Area 
of the New. State of Mysore. From 


time to time cash amounts were col- 
lected by the Government of Mysore. 


6. A large number of excise 
contractors moved petitions under 
Article 226 of the Constitution before 
the High Court of Mysore challeng- 
ing the levy of “education cess” on 
“shop-rent” in respect of toddy, ar- 
rack and beer and on “tree-tax”’ and 
“tree-rent”. They claimed a decla- 
ration that they were not liable - to 
pay the “education cess” and an in- 
junction restraining the State from 
levying and collecting the education 


cess and also for an order refunding 
the amount already collected. 


7. It appears that even after 
the notification of 1907 merging the 
“tree-tax” and “tree-rent with the 
“shop-rent” was issued, the State 
was in fact collecting the education 
cess from: the excise contractors. In 
the view of the High Court under the 
Schedule as amended by the Mysore 
Elementary Education- (Amendment) 
Act, 1955, liability to pay education 
cess arose in respect of all items of 
excise revenue on which education 
cess was being levied and since no 
education cess was being lawfully 
leviedin the year 1955 and for along 
time before that year, the liability to 
pay education cess did not arise. 
They held that the expression. “now 


being levied” used in the Schedule as ` 


amended meant: “now being lawfully 
levied”. By virtue of Article 265 of 
the Constitution no tax could, they 
observed, b2 levied or collected ex- 
cept by authority of law: if there 
was no authority of law, collection of 
the education cess under the amend- 
ed Schedule could not authorise col- 
lection of the education cess. The 
High Court observed that the Sche- 
dule to the Education Act was amend- 
ed after the commencement of the 
Constitution and it was reasonable to 
impute to the State Legislature not 
merely knowledge of, but `- also 


. anxiety to comply with Article 265 


of the Constitution, and that was 
clear from the fact that neither the 
original Education Act nor the Amend- 
ing Act of 1955 contained any provi- 
sions for validating any levy or col- 
lection made without the authority 
of law. Accordingly the High Court 
held that the State was incompetent 
to levy the education cess because it 
did. not fall within the charging pro- 
vision. After expressing that opinion 
the High Court proceeded’ to inter- 
pret the Schedule and held that the 
Education Act does not impose the 
charge.of education cess on Arrack 
shop-rent, toddy “shop-rent” and 
beer shop-rent,” “tree-tax” and “tree- 
rent” and that “shop-rent” is not a 
duty of excise and hence education 
zess cannot be levied on Arrack “shop- 


_rent,” toddy “shop-rent” or beer “shop- 


rent”. The High Court also held that 
the excise contractors may question 
the validity of the levy of education 
cess on “shop-rent,” “tree-tax” and 
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‘tree-rent,” even if they had agreed 
to pay education cess on those items. 
The High Court declared the levy of 
education cess on toddy, Arrack and 
beer “shop-rent,” “tree-tax’ and 
“tree-rent” as invalid. The State of 
Mysore has appealed to this Court 
with certificate granted by the High 
Court. 


8. Mr. Chagla contended that 
under List II, Entry’ 8 
Legislature is competent to législate 
for levy of cess in respect of “in- 
toxicating liquors, tha; is to say, the 
production, manufacture, possession, 
transport, purchase and sale of in- 
toxicating liquors”. Legislative power 
normally includes all incidental and 
subsidiary powers, but the power to 
tax is neither incidental nor subsi- 
diary to the power to legislate on a 
matter or topic: M. P. V. Sundarara- 
mier and Co. v. State of Andhra Pra- 
desh, 1958 SCR 1422 = (AIR 1958-SC 
468). Entries in the Lists I and II in 
Schedule VII dealing with certain 
specific topics do not grant power to 
levy tax on transactions relating to 
those topics. Power to tax must be 
derived from a specific taxing entry. 
Tax could therefore not be levied on 
intoxicating liquors relying upon 
Entry 8, List II. 

Entry 51, List If authorises the 
State Legislature to ‘legislate for — 
“Duties of excise on the following 
goods manufactured or produced in 
the State and countervailing duties 
at the same or lower rates on similar 
goods manufactured or produced else- 
where in India :— 


(a) alcoholic liquors for human 
consumption; 

(b) opium, Indian hemp and other 
narcotic drugs and narcotics; 

_ but x x x” 
The taxing power in raspect of alcoho- 
lic liquors for human consumption is 
therefore circumscribed: it may only 
be levied as excise duty, that is a 
duty levied on the manufacture and 
production of alcoholic liquors: R. C. 
Jall v. Union of India, (1962) Supp 3 
SCR 436 = (AIR 1962 SC 1281). 

9. Mr. Chagla for the State 
urged that the High Court was in 
error in holding that “shop-rent” was 
not excise revenue. But this question 
is concluded by a judgment of this 
Court. In M/s. Guruswamy & Co. v. 


State of Mysore, 1967-1 SCR 548 = 


the State. 
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(AIR 1967 SC 1512) this Court held 
that the Mysore State Legislature was 
incompetent to levy health-cess on 
the items of the State excise revenue. 
The Court further held that the levy 
of health-cess could only be made if 
it be shown that the duty had been 
levied on goods which had been pro- 
duced or manufactured, the taxable 
event being production or manufac- 
ture of goods. The Court observed 
that the essential characteristics of 
an excise duty was uniformity of in- 
cidence, and that the duty must be 
closely related to production or 
manufacture of goods. It did not 
matter if the levy was made not at 
the moment of production or manu- 
facture but at a later stage. If a duty 
had been levied on an excisable article, 
but the duty was collected from a re- 
tailer it did not necessarily ceaseto be 
an excise duty. Ifa levy was made for 
the privilege of selling an excisable 
article and the excisable article had al- 
ready borne the duty and the duty 
had been paid, there must be clear 
terms in the charging section to indi- 
cate that what was being levied for 
the purpose of the privilege of sale 
was in fact a duty of excise. The 
Court further held that a payment 
for the exclusive privilege of selling 
toddy from certain shops was called 
shop-rent.. The licencee paid what 
he considered to be equivalent to the 
value of the right and it had no rela- 
tion to the production or manufacture 
of toddy, and that the “shop-rent” 
was not excise duty within the mean- 
ing of Entry 51 of List II of the Cons- 
titution. We are bound by this judg- 
ment. “Shop-rent” is accordingly not 
excise revenue within the meaning of 
the Schedule to the Mysore Elemen- 
tary Education Act, 1941 and no edu- 
SE cess could. be levied on “shop- 
ren’ 


10. Mr. Chagla however con- 
tended that in any event the State is 
entitled to levy “tree-tax” and “tree- 
rent” at the rates prescribed. It is 
unnecessary for the purpose of this 
case to determine whether “tree=tax” 
and “tree-rent” are excise revenue 
within the meaning of the Schedule 
to the Mysore Elementary Education 
Act. Granting’ that “tree-tax” and 
“tree-rent” are excise revenues, those 
imposts ceased to be levied separate~ 
ly after the year 1907: they merged 
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in “shop-rent” and a fixed percentage 
was regarded as local cess and divert- 
ed to the Local Bodies. If under the 
order of 1955 and before that date 
education’ cess on “tree-tax”’ and 
“tree-rent” was not being levied law- 
fully, liability to pay “tree-tax” and 
“tree-rent” could not be enforced by 
the State against the excise contrac- 
tors. f 


11. Mr. Chagla also urged that 
even. if education cess on “shop-rent” 
is not within the competence of the 
‘State Legislature under Entry 51, 


List II, it is still a tax on “luxuries”: 


within the meaning. of Entry 62 of 


List II, and a cess may be levied’ 


thereon. ‘The argument is, in our 
judgment, misconceived. ` Education 
cess is not levied as an independent 
cess: it is levied as a .cess on all 
items of land revenue, forest revenue 
and excise revenue. The “shop-rent” 


collected under the terms of the auc- 


tion not being land revenue, forest 
revenue or excise revenue, the ques- 


tion whether education cess could be. 


levied by the State Legislature under 
Entry 62 of List II does not fall to be 
determined before us. ‘Counsel also 


urged that under the terms of the. 


auction the excise contractors had 
agreed to pay education cess. But 
the liability to pay cess is ‘statutory: 


AIR 1971 SUPREME COURT 156 © 
(¥ 58 C 40) 


(From: Calcutta)* 


Jf 


J. M. SHELAT AND C. A. VAIDIA= -` 


LINGAM, JJ. 
State of West Bengal and others, 


Appellants v. Bata Krishna Barman, 


Respondent. 
Civil Appeal No. 120 of 1967, Dj- 


17-11-1970. 


a 


if the statute does not effectuate the ` 


levy, no liability may arise for pay- 


ment of the cess merely from the con- — 


ditions of the auction. 
12.. Counsel for the State in- 


formed us that since the judgment of 


the High Court the Schedule has been 
. amended by the State Legislature, but 
he did not very properly ask us to 
determine the question whether under 
the amended Schedule the cess iš levi- 
able. We express no opinion on the 
question whether the State’ is com- 
-petent to levy the cess after amend- 
“ment of the Schedule to the Mysore 
Elementary Education Act, 1941. It 
will be open to the State to agitate 
the question ‘if hereafter the educa- 


tion cess is sought to be levied under. 


the authority of the amended Sche- 
dule. 

13. The appeals therefore fail 
and are dismissed with- costs. 
“will be one hearing fee. 


Appeals dismissed. 





There. 


. (A) Civil Services — Goverment 
Servants’. Conduct Rules (1926), Rules 
20 and 23 — Disciplinary proceedings 
against sub-Inspector on certain char- 
ges involving breach of Rulés 20 and 
23 — Suspensicn pending enquiry with 
ith basic pay ‘as subsistence allowancé 
— Charges not proved at enquiry — 
Only conclusion arrived at was ‘he was 
politically connected’ — Order by dis- 
ciplinary- authority asking him to re- 
sume duty from date of order with a 
Warning administered as 
Mary penalty held was without any 
basis and could not be sustained — 
(Constitution of India, Article 311).. 


The respondent, a Sub-Inspector, 
in the Department of Food of W. B. 
Government wes placed under suspen- 
sion - pending. disciplinary enquiry 
against him on certain. charges involv- 
ing breach of Rules 20 and 23 of the 


Government Servants’ Conduct Rules, . 
-1926, and it was ordered that he would 


be paid 25 per cent of his basic pay 
for the perioé of suspension. The 
main charge on which the other three 
charges were kased was that he had 
published a pamphlet without obtain- 
ing the prior sanction of the Govern- 
ment as required by Rule 20. After 
the conclusion of the enquiry, the 
order passed by the disciplinary au- 
thority did not contain any finding on 
the specified charges levelled against 
the respondent, -but the order provid- 
ed that the period of suspension will 
be treated as cn duty. and he would 
be paid for that period at- the -rate 
admissible under the rules as a disci- 
plinary measure. He was directed to 
resume his duty from ‘the date of 
order with a warning that he should 
not take part in any political acti- 
vities in future. On a writ petition 
filed by- the respondent challenging 


“(AF.0.0. No. 89 of 1957, D/- 19-9- 
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the order, the affidavit filed by the 
disciplinary authority made it clear 
that there was not enough data at the 
enquiry to hold the respondent guilty 
of any of the four -charges but: that 
the only conclusion it could arrive at 


was that the respondent was political- 


ly connected. - 
Held, that as the respondent 
could not be held guilty of having 


- violated Rule 20 or Rule 23, the order 


of suspension with payment of 25 per 


cent of his basic pay and the warn-- 


ing administered to him, all as disci- 
plinary measures, could not be allow- 
ed to stand. (Paras 6, 9, 10) 


(B) Civil Services — Government 
Servants’ Conduct Rules (1926), Rules 
20 and 23 — Validity — Whether 
Rule 20 (1) or Rule 23 (1) violates 
fundamental right of freedom of 
speech and expression guaranteed by 
Article 19 (1) (a) and (b) of Constitu- 
tion and are not saved by Article 19 
(2) — (Quaere) — Expression of 
opinion by Letters Patent Bench of 


Calcutta High Court in A. F, O. O. 


No. 69 of 1957, D/- 19-9- 1963 (Cal) 
was merely academic and not neces- 
sary for decision of case as Rules 20 


and 23 were not attracted. AIR 1955. 


Cal 76, Ref. (Constitution of India, 
Article 19° (Ù) (a) and (b) and (2)). 
(Paras 11, 12, 14) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 812 (V 50) = 
1963 Supp (1) SCR 789, O. K. 
Ghosh v. E. X. Joseph - i 
(1962) AIR 1962 SC 1166 (V 49) = 
1962 Supp. (3) SCR 369, Kame-. 
shwar Prasad v. State of Bihar 11 
(1955) AIR 1955 Cal 76 (V 42) =. 
58 Cal WN 1026, Krishna Chan-_ _ 
dra Chatterjee v. Chief Supdt. 
Central Telegtaph Office, Cal- 
cutta z- 11, 13 


M/s. S. P. Mitra, G. S. Chatter- 


. jee and Sukumar Basu, Advocates, 


for ‘Appellants. 

The Judgment of- the Court was 
delivered by. 

SHELAT, J.:— This appeal found- 
ed on-a certificate, is against the 
judgment: and order passed by ‘the 


Letters Patent Bench of the High 


Court of Calcutta which, setting aside 
the judgment andorder of a learned 
Single Judge, allowed the writ petition 
filed by the respondent and issued a 
mandamus directing the appellant- 
State not to enforce its orders issu- 
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ed under Rule 20 (1) and Rule 23 (1) 
(i) of the Government Servants’ Con- 


‘duct Rules, 1926. 


2. The respondent was appoint- 
ed in June 1945 as a sub-inspector 
under the Director General ` (Trans- 
portation and Storage) of the Civil 
Supplies Department of West Bengal 
Government. In December 1951, he 
was attached to the movement sec- 
tion under the Directorate of Trans- 
portation in the Department of Food. 
He was placed under suspension by an 
order dated December 21, 1951. That 
order provided that he would be paid 
25 per cent of his basic pay during 
the period of suspension. On Janu- 
ary 19/21, 1952 he was served with a 
charge-sheet containing four charges: 
(1) that he published a certain pamph- 
let without obtaining the previous 
sanction required by Rule 20 of the 


‘said Rules, (2) that the said pamphlet 


contained criticism of the Government 
capable of embarrassing the relations 
between the Government and. the 
public, thus violating Rule 20 (1) (a), 
(3) that the pamphlet showed that he 
was taking active part-in politics in 
breach of R: 23 and (4) that the said 
publication constituted propaganda in 
connection with general elections and 
therefore, was in breach of Rule 23 
and. the standing orders of the Gov- 
ernment in that regard. The rules on 
which the charges were thus founded 
were Rules 20 (1) (a) and (2), and 
Rule 23 (1) (i) of the said Rules. 
Though the charges mentioned stand- 
ing orders of the Government, it was 
conceded in the High Court that there 
were no such standing orders. 


3. The explanation of the res- 
pondent was that he had neither print- 


‘ ed nor published the said pamphlet, 
that a pamphlet of the kind mentioned 


in the-charge-sheet was printed by one 
M. K. -Mukhopadhyaya and that .his 
name (the respondent’s) was printed 
therein .as its publisher without his . 
knowledge or consent. As regards the 
rest.of the charges, he denied them 
all. Since ‘they flowed from the 
first charge, and that charge depend- 
ed upon his having published the said 
pamphlet,- those- charges, according to 

i were not sustainable in view of 
his not having been responsible for 
its publication: -- 


4. After a departmental en- 
quiry, the Directorate of Transporta- _ 
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tion passed an order dated June 7, 
1952 allowing the respondent to re- 
sume duty with effect from the date 
when the order would be served upon 
him. The order, however, provided 
that : 


© “For his period of suspension at 
the rate admissible under the rules, as 
a disciplinary measure. 


The period of his suspension will 

be treated as on duty.” 
Along with this order, and as was con- 
ceded in the High Court, as part of it, 
a warning also was administered to 
the respondent drawing his attention 
to Rule 23 and directing him not to 
take part in any political activities in 
future. - : ; 

5. It may be noticed that the 
order did not contain any finding on 
the four charges served on the respon- 
dent or any one of them. It did not 
also state that the respondent had 


published the said pamphlet or that 


im consequence of his having publish- 
ed it, he was responsible for embar- 
rassing the Government in its rela- 
tions with the public or any section 


thereof, or that the publication by him - 
constituted his participating actively. - 
in politics, or that because of such al-- 


leged publication by him he was 
guilty of carrying on propaganda in 
connection with any general electians, 
or that he was, therefore, guilty of 
breach of Rules 20 and ‘23 of the said 
rules. i 


6. As appearing from the 
counter-affidavit, filed by the Direc- 
tor (Transportation), no such finding 
was possible as none of the said char- 


ges was brought home to the respon- 


dent. Indeed, the Director, in the 


said affidavit; could only say that the 


decumentary and oral evidence ad- 
duced in the said enquiry showed; (a) 
that the petitioner was the secretary 
of the Arya Samaj at whose instance 
the said pamphlet had been printed 
and the respondent’s name was print- 
ed as its publisher, (b) that it was ad- 
mitted by the respondent that the 
books and pamphlets of the Arya 
Samaj were printed at. the Satyanarain 
Press and (c) that the respondent 
had- actively been participating in 
politics. He- conceded that the only 
conclusion he could come to was that 
“the petitioner (i.e, the respondent) 
was politically connected although it 
was difficult to establish the same 


[Prs. 4-7] State of Wesi Bengal v. B. K. Barman (Shelat J.) 


tical activities.” 
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from the available records and as a 
disciplinary measure the petitioner was 
granted a subsistence allowance dur- 
ing the period of his suspension and 
warned not to take part in any poli- 
It is clear from this 
concession that if was not possible for 
the Director to hold, on the available 
data before him, the respondent guilty 
of any of the four charges preferred 
against him. A fortiori, he could not 


‘be held guilty of having violated Rule 


20 or Rule 23. That being so, it is 
impossible to understand how the 
order of suspension, the payment to 
the respondent cf only 25 per cent of 
his basic pay and the warning ad- 
ministered to him, all as disciplinary 
measures, i.e, as penalties, could pos- 
sibly be passed, 


T. Rule 20 (1) prohibits a Gov- 
ernment servant from making any 
statement, of fact or opinion in a docu- 
ment published under his own name 
or in any public utterances delivered 
by him which is capable of embarrass- 
ing: (a) the relations between the 
Government and the people of India, 
or any section thereof, or (b) the re- 
lations -between His Majesty’s Gov- 
ernment or the Governor-General in 
Council and any foreign country or 
the ruler of any State in India. Sub- 
rule (2) provides that a Government 
servant, who intends to publish any 
document under his name or to deli- 
ver any public utterance containing 
statements in respect of which any 
doubt as to the application of the res- 
trictions under sub-rule (1) may arise, 
shall submit to the Government a copy 
or draft of the document which he 
intends to publish or of the utterance 
which he intends to deliver and shall 
not publish the document or deliver 
such utterance save with the sanction 
of the Government. R. 23 (1) (i) pro- 
vides that subject to the provisions of 
R. 22 or of any general or special order 
of the local Government no Govern- 
ment servant shall take part in, sub- 
scribe in aid of or assist in any way 
any political movement in India or re- 
lating to Indian affairs. The explana- 
tion to that rule lays down that the 
expression “political movement” in- 
cludes any movement or activity tend- 
ing, directly or indirectly, to excite 
disaffection against; or to embarrass 
the Government as by law establish- 
ed or to promote feelings of hatred or 
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enmity between different classes of 
His Majesty’s subjects or to ae 
the public faith. 


8. Assuming for the time being 
the validity of Rules 20 and 23, Rule 
20 could not be invoked againsi. the 
respondent. for the simple reason that 
there was no finding, as the cotnter- 
affidavit filed by the Director snows, 
that the respondent was - responsible 
for the publication of the said pamph- 
let. It is true, as the counter-affi- 
davit stated, that the responden* was 
the secretary of the Arya Samaj 
at whose instance the said pamphlet 
had been printed and the respondent’s 
name was published therein as its 
publisher. But the respondent’s case 
all throughout was that his name was 
mentioned in the said pamphlet as its 
publisher without his knowledge or 
‘consent. There was no finding that 
the respondent’s case was untrue.. In 
the absence of such a finding and hold- 
ing the respondent responsible fcr the 
publication of the said pamphle:, the 
charge of violating Rule 20 against 
him was clearly unsustainable. Fur- 
ther, there was no finding tha: the 
said pamphlet contained any state- 
ment of fact or opinion which was 
capable of embarrassing the relations 
between the Government and the peo- 
ple of India or any section thereof, or 
the relations between the Government 
on the one hand and any foreign zoun- 
try or the ruler of any State in India 
as required by Rule 20 (1). 


9. The position in regard to 
Rule 23 was even less sustainable. 
None of the four charges prererred 
against him alleged that he had taken 
part in or subscribed in aid of er as- 
sisted in- any way any political move- 
ment in India or relating to Indian 
‘affairs. There was no finding, nar was 
there any allegation in the Director's 
said counter-affidavit that the Arya 
Samaj, of which the respondent was 
the secretary, was a political move- 
ment in which the respondent had 


taken part or had rendered any assist-. 
There being no such charge or- 


ance.. 
finding, the respondent obviously 
could not be held guilty of any breach 
of Rule 23. As already statec, the 
only conclusion arrived at br the 
Director, if it could at all be character- 
ised as a conclusion, was that th2 res- 
pondent was “politically connected”. 
Such a statement was not a conclu- 
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sion because the Director did not spe- 
cify with what movement or party or 
organisation the respondent was poli- 
tically connected. The only connec- 
tion referred to was with the Arya 
Samaj which was not found or named 
by the Director as a political move- 
ment or a political organisation. The 
‘statement, therefore, was not only 
vague but was a mere speculation on 
the part of the Director, since it was 
not based on any evidence and as the 
Director himself confessed in his coun- 
ter-affidavit “it was difficult to esta- 
blish the same from the available 
records”. Such a finding was, there- 
fore, no finding based on any evi- 
dence, and could not be depended up- 
on and made the basis for any disci- 
plinary penalty. 


10. There was, therefore, no ques- 
tion of either R. 20 or R. 23 being en- 
forced against the respondent. The 
order imposing the penalty of with- 
holding 3/4th of the basic pay and 
directing to pay to the respondent 
only 1/4th thereof and the warning 
issued to him both as and by way of 
penalties was without any basis and 
was therefore bad. The Letters Patent 
Bench of the High Court, therefore, 
was right in allowing the respondent’s 
writ petition and setting aside the 
order even on the assumption that the 
said two rules were valid. 


11. The aforesaid conclusion of the 
Letters Patent Bench really conclud- 
ed the matter and the respondent’s 
writ petition had to be allowed. But 
the learned Single Judge, as- also the 
learned Judges forming the Letters 
Patent Bench, went into the question 
of the validity of the said rules. That, 
in our view, was not necessary for the 
purposes of the case. It is true that 
the learned Single Judge went into 
the question of the validity of the said 
rules as’it was contended before him 
that the said rules placed unreason- 
able restrictions on the respondent’s 
freedom of speech and expression 
guaranteed by Art. 19 (1) (a) and (b), 
and were not saved by cL (2) of that 
article. Reliance was placed before 
him on an earlier decision of Sinha, J. 
in Krishna C. Chatterjee v. Chief 
Supdt. Central Telegraph Office Cal- 
cutta, AIR 1955 Cal 76 where the 
words in R. 20 (1), namely, “capable 
of embarrassing” were held to be 
vague and the freedom of speech and 
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expression having been made therein 
subject to “the arbitrary subjective 
satisfaction” of a few persons in au- 
thority. In the opinion of the learn- 
ed Single Judge, the word “embarrass- 
ing” could not be regarded as vague 
or uncertain, as expressions such as 
“tending to embarrass: the admin- 
istration of justice’ and “calcu- 
lated to prejudice the fair trial of a 
case” were well known judicial ex- 
pressions used in cases of contempt of 
court, and therefore, R. 20 (1), accord- 
ing to him, could not be held to be 
vague or uncertain. On merits, he 
found that the impugned order itself 
showed that the Director had not 
wholly condoned “the misconduct” of 
the respondent and that on the other 
hand, he had been administered a 
werning not to take part in politics in 
future. Therefore, the grant of 25 p.c. 
of his pay only during the suspension 
period was justified. In this view he 
dismissed the respondent’s writ peti- 
tion. The Letters Patent Bench dis- 
agreed with the reasoning of the learn- 
ed Single Judge and thought that the 
decisions of this Court in Kameshwar 
Prasad v. State of Bihar 1962 Supp 
(3) SCR 369 = (AIR 1962 SC 1166) 
and O. K. Ghoshv. E. X. Joseph, 1963 
Supp (1) SCR 789 = (AIR 1963 SC 
812) in relation to R. 4 (A) of the 
Bihar Government Servants’ Conduct 


Rules, 1956 and Rr. 4 (A) and 4 (B) of. 


the Central Civil Services (Conduct) 
Rules, 1955, applied. against R. 23 (1) 
(i) of the rules in question, and held 
that that rule violated Art. 19 (1) (a) 
and (b) and was not protected by 
cl (2) of that Article, and consequent- 
ly, held that rule to. be invalid. 


12. We are of the opinion.that in 
view of the clear statements made by 
the Director in ` his counter-affidavit 
the respondent could not be held res- 
ponsible for-the publication of’ the 
said pamphlet. As 
was not and could not be such a find- 
ing, and therefore, R. 20 could not be 
invoked against him. Similarly, since 
even according to the Director, the 
respondent was connected only with 
the Arya Samaj, in the absence of any 
finding that the Arya Samaj was 
either a political movement or a poli- 
tical organisation, R. 23 also could not 
be invoked against him. That being 
the position, the impugned order pass- 
ed as a disciplinary measure against 


aforesaid, there . 


him was not sustainable under either of 
the said twe rules and had, therefore, 
to be quashed. In this view the Let- 
ters Patent Bench could have conclud- 
ed the appeal before it without going 
into the question as to.the validity of 
the said two rules. 


13. It is true that the learned Sin- 
gle Judge had zast doubt on the cor- 
rectness of the decision of Sinha, J. 
on R. 20 of the said Rules in the case 
of Krishna C. Chatterjee, AIR 1955 
Cal 76. But he had not based his deci- 
sion in the present case on any find- - 
ing that the respondent had published 
the said pamphlet and was therefore 
guilty of breach of R. 20.- Consequ- 
ently, R. 20 could not be applied by 
him against the respondent in the ab- 
sence of any finding by the Director 
that the respondent had published the 
said pamphlet. It was, therefore, not 
necessary for the Letters Patent Bench 
to go into the question of the validity 
of R. 20. Regarding R. 23, that rule 
was not the subject matter in the case 
of Krishna C. Chatterjee, AIR 1955 
Cal 76. For the reasons already set 
out above, R. 23 also could not be 
pressed into service against the res- 
pondent. The learned Single Judge, 
no doubt, upheld the impugned order 
but that was on an assumption by him 
that the respondent was guilty of mis- 
conduct, i.e. misconduct of being poli- 
tically connected.. But that assump- 
tion was unjustified as there was no 
such charge against the respondent nor 
was any finding that he was connect- 
ed or associated with - any political 
organisation or party. On this ground 
alone the judgment of the learned Sin- 
gle Judge was liable to be reversed. 
Thus it was not necessary for the Let- 
ters Patent Bench to decide the ques- 
tion of validity of either R. 20 or R. 23 
and that questicn was only academic. 


14. In these circumstances, we 
ourselves do not feel called upon to go 
into the questior. of the validity of the 
said two rules on which, we feel, much 
can be said by both the sides. It may 
be that the view taken by the Letters 
Patent Bench will bind the State Gov- 
ernment whenever it seeks to take 
action against any one of its’ servants 
in future. But the correctness of the 
view taken by the Bench in this case 
ean be challenged in future by the 
Government, if it considers it neces- 
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sary, in a more suitable case. So far 
as the present case is” concerned the 
controversy is altogether academic as 
on merits neither of the two rules 
could he invoked against the: repon- 
dent. 

15. For the. reasons szated 
above, we are in agreement witk the 
Letters Patent Bench of the High 
Court that the impugned order could 
not be sustained on merits- 
writ petition of the respondent 
tightly allowed. 

16.. The appeal fails and is dis- 


missed, 
Appeal dismissed. 


was 
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Khajamian Wakf Estates ete. Ap- 
pellants v.-The State of Madras ete. 
Respondents. 

Civil Appeals Nos. -2480 to. 2509, 
2543 to 2546, 2547 to 2553, 2559, 
2576 & 2602 of 1966,214to 217,672 to 
674, 1053, 1054, 1035, 1062, 1063, 1457 


and 1458 of. 1967, and 162, 672, 67E and 


1000 of. 1968,. D/- 18-11-1970. 

. (A) Constitution of India, Art. 31A—« 
Madras Inam Estates (Abolition and 
Conversion Into Ryotwari) Act (26. of 
1963), Pre. — Madras - Lease-Holds 
(Abolition and Conversion Into Eyot- 
wari) Act (27 of 1963) Pre. — Madras 
- Minor Inams (Abolition and Conver- 
sion Into Ryotwari) Act, (30 of 1963), 
Pre. — Constitutionality — Acts can- 
not be challenged on ground of viola- 
tion of Arts. 14, 19 and 31 of Consti- 
tution. : 

The Acts are completely. prctect- 
ed by Art. 31A from challenge on the 
ground that they violate Arts. 14, 19 
and 31 of the Constitution, (Paza 4) 

The Acts are laws providing for 
the acquisition by the State. “eszate” 
as contemplated by Art. 31-A. - They 
seek to abolish all intermediate holders 
and to establish direct relationship be- 
tween the Government and the occu- 


_*Writ Petns. Nos. 1542 of 1965, D/- 
24-6-1966 and 20-7-1966 — Mad. 
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pants of the concerned Iands. These’ 
legislations were undertaken as a part 
of agrarian reform. Hence the provi- 
sions relating to acquisition or the ex- 
tinguishment of the rights of the inter- 


‘mediate holders fall within Art. 31-A. 


AIR 1969 SC 453, Followed. 
=. (Para 6) 
_ The. question whether as a ‘result 
of Madras Act 40 of 1956, certain 
Inams have ceased to be Inams, is im- 
material as they are “estate” -within 
the meaning of Art. 31-A because they 
fall either under sub-clauses (I) or (II) 
or (III) of Clause (a) of Art. 31-A (2) 
and therefore the provisions of the Acts 
eannot be challenged on the ground 
that they infringe Arts. 14, 19 and 31. 
(Para 7) 
It may be that for some of the 


3 properties included in the Inam no 


compensation is provided, but, iz can- 
not be said that no compensation is 
provided for the acquisition of the 
Inam as a whole in view of S. 18 of 
Act 26 of 1963 which ‘provides that 
compensation shall be determined for 
each Inam as a whole and not serarate- 
ly for.each of the interests in the 
Tnams. ; (Para 8) 

(B) Constitution of India, Art. 246 
m- Madras . Inam Estates (Abolition 
and Conversion Into Ryotwari) Act (26 
of 1963), Pre — Madras Lease-Holds 
(Abolition and Conversion Into Ryot- 
wari) Act (27 of 1963), Pre. — Madras 
Minor Inams (Abolition and Conver- 
sion Into Ryotwari) Act (30 of 1963), 
Pre. — Validity — Acts are not invalid 
on ground ‘that -provisions in the Acts 
reducing liability of tenants in pay- 
ment of arrears of rent are beyond 


legislative competence of the State 
Legislature. 


The Acts are not invelid on ground 
that the provisions in the Acts reduc- 
ing the liability of the tenants in the 
matter of. payment of the arrears of 
rent, whether decreed or not are be- 
yond the legislative competence of the 
State legislature. (Para 10) 

- The’ arrears contemplated ky the 
Acts are either ‘arrears of rent or 
debts due from agriculturists. IZ they 
are treated as arrears of rent then the 
State legislature had power to legis- 
late in respect of the. same under 
Entry 18 of List H of the VIIth Sche- 
dule. If they are considered as debts 
due from the agriculturists then the 
State legislature had competence to 
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legislate in respect of the same under 
Entry 30 of the same list. 
(Para 10) 

(©) Constitution of India, Arts. 31 
(2) and 31-A — Madras Inams Estates 
(Abolition and Conversion Into Ryot- 
wari) Act (26 of 1963), Pre. — Madras 
Lease-Holds (Abolition and Conversion 
Into Ryotwari) Act (27 of 1963), Pre 
— Madras Minor Inams (Abolition and 
Conversion Into Ryotwari) Act (30 of 
1963), Pre — Validity — Acts do not 
violate Art. 31 (2) merely because in 
regard to Inams belonging to religious 
and charitable institutions Acts: pro- 
vided payment of compensation to 
them every year as Tasdik and not in 
lump sum — Moreover, the provision 
is protected by Art. 31A. (Para 11) 

(D) Constitution of India, Arts. 31 
and 26 — Madras Inam Estates (Abo- 
lition and Conversion Into Ryotwari) 
Act (26 of 1963), Pre. — Madras Lease- 
Holds (Abolition and -Conversion Into 
Ryotwari) Aet (27 of 1963) Pre. — 
Madras Minor Inams (Abolition and 
Conversion Into Ryotwari) Act (30 of 
1963) Pre. — Validity — Acts are not 
invalid on ground that they provide 
for acquisition of properties belonging 
to religious denomination. 

The Legislature by providing in 
the Acts for acquisition of properties 
belonging to 
has not violated Art. 26 of the Consti- 
tution. (Para 12) 

The provisions in Art. 26 (c) and 
(d) do not take away the. right of the 
State to acquire property belonging to 
religious denominations. Those deno- 
Yninations can own, acquire properties 
and administer them in accordance 
with law. That does not mean that 
the property owned by them cannot 
be acquired. Article 26 does not in- 
terfere with the right of the State to 
acquire property. (Para 12) 

(E) Constitution of India, Art. 31A 
Second Proviso—Acquisition in breach 
of second Proviso to Art. 31A will be 
invalid to that extent. _ (Para 13) 
Cases Referred: Chronological Paras 
(1969) ATR 1969 SC 453 (V 56)= 

(1969) 3 SCR 1, B. Shankara 

Rao v. State of Mysore 
. M/s. V. Vedantachari, K. C. Raj- 
appa; S. Balakrishnan and Dr. N. M. 
Ghatate, Advocates, for Appellants 
dn Civil Appeals Nos. 2480 to 2482, 
2484 to 2509, 2575 and 2576 of 1966); 
M/s. V.-Vedantachari and S. Balakri- 


religious denominations ` 


for Respondent-State of Madras 


A.1.R. 


shnan, Advocates, for Appellants (In 
Civil Appeals Nos. 2543, 2544 and 2546 
of 1966); Mr. &. Balakrishnan and Dr. 


N. M. Ghatate, Advocates, for Appel- .- 


lant (In Civil Appeal No. 2546 of 
1966); Mr. S. V. Gupte, Sr. Advocate, 
(Mr. K. Jayaram, Advocate, with him), 
for Appellants Gn Civil Appeals Nos. 
2547 to 2553 and 2559 of -1966); M/s. 
K. Parasuram, K. R: Chaudhuri and 
K. Rajendra Chaudhuri, Advocates, 
for Appellants (in Civil Appeals Nos. 
2602 of 1966, 214 to 217 and 1055 of 
1967); M/s. M. S. K. Sastri, S..Gopalan 
and M. S. Narasimhan, Advocates, for 
Appellants (In Civil Appeals Nos. 672 
to 674 of 1967); Mr. M. S. Narasimhan, 
Advocate, for Appellants (In Civil 
Appeals Nos. 1053 and 1054 of 1967); 
Mr, A. V. V. Nair, Advocate, for Ap- 
pellants (In Civil Appeals Nos. 1062 
and 1063 of 1967); M/s. V. Vendanta- 
chari, A. T. M. Sampath and E. C. 
Agrawala, Advocates, for Appellants 
(In Civil Appeals Nos. 1457 and 1458 
of 1967); Mr. P. C. Bhartari, Advocate, 
and M/s. J. B. Dadachanji and Co., 
Advocates, for Appellant (In Civil Ap- 
peal No. 162 of 1968); Mr. K. Jayaram, — 
Advocate for Mr. R. Thiagarajan, 
Advocate, for Appellants (In Civil 
Appeals Nos. 672, 673 and 1000 of 
1968 and 2483 of 1966); Mr. S. Mohan 
Kumaramangalam, Sr. Advocate, (Mr. 
A. V. Rangam, Advocate, with a 

n 
all the Appeals); M/s. R. Kunchitapa- 
dam, Vineet Kumar and K. Jayaram 
Advocates, for Respondent No. 2 (Cn 
Civil Appeal No. 2484 of 1966); Mr. 
M. .K..Ramamuzthi, Sr. Advocate, (M/s. 
J. Ramamurthy and Vineet Kumar, 
Advocates, with him) for Respondent 
No. 2 (In Civil Appeals Nos. 2488 to 
2490 of 1966): ` ' 


The Judgment of the Court was ` 
delivered by 


HEGDE, J: In this batch of ap- - 
peals, the validity of the Madras Inam 
Estates (Abolition and Conversion 
Into Ryotwari) Act, 1963 (Madras Act 
26 of (1963); the Madras Lease-Holds 
(Abolition and Conversion into Ryot- 
wari) Act, 1963 (Madras Act 27 of 1963) 
and the Madras Minor Inams (Aboli- 
tion and Conversion into Ryotwari) 
Act 1963. (Madras Act 30 of 1963) is 
challenged on the ground . that -the 
material provisions in those Acts are 
violative of Arts. 14, 19 (1) (£) and 31 


of the Constituzion. The provisions in 


~ 
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these Acts reducing the tenants’ labi- 
lity to pay the arrears of rent are also 
challenged on the ground that the legis- 
lature had no competence to enact 
those provisions. A few other minor 
contentions are also raised in these 
appeals to which reference wil. be 
made in the course of the judgment. 
All these contentions had been un- 
successfully urged before the High 
Court. Dealing with the allegation of 
infringement of Arts. 14, 
the High Court in addition to holding 
that there has been no infringement 
of those Articles has further held that 
the challenge to the validity of taese 
Acts on the basis ofthose Articles is 
precluded in view of Art. 31-A. Decling 
with the contention relating to the 
reduction of rent the High Court came 
to the conclusion that the legislature 
had power to enact the impugned pro- 
visions. The High Court also has 
given reasons for rejecting the other 
contentions advanced before it. Aggri- 
eved by the decision of the High Court 
these appeals have ` been brought by 
special leave. 


2. The impugned statutes deal 
with agrarian reforms. They purport 
to deal with Inam lands. 
less to go to the origin of Inams or 
about their early history. Suffice it 
to say that the Urdu word “Inam” 
means a gift. The Inams grants were 
made by the Rulers for various Dur- 
poses. Some of them were granted to 
institutions and some to . individuals. 
Broadly speaking there were trree 
types of Inams. The first type zon- 
sisted of the grant of the melwaram 
right alone. The second category zon- 
sisted of the grant of both the mel- 
waram as well as the kudivaram right. 
In addition to these two Inams, trere 
were what are known as Minor Inams. 
Sometime prior to 1852, the Govern- 
ment took-up the question of enfan- 
chising the Inams. The Inams Com- 
missioner went into the rights of vari- 
ous persons claiming to be Inamcars. 
Thereafter the Madras Enfranchised 
Inams Act, 1862 (Madras Act IF of 
1862) was passed for declaring and 
confirming the title of the Inamcars. 
Section 2 of that Act provided that the 
title:deeds issued by the Inams Com- 
missioner or an authenticated extract 
from the register of the ‘Commissioner 
or Collector shall be deemed sufficient 
proof of the enfranchisement of land 
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19 anc 31; 
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previously held on. Inam tenure. B“ 
Madras Inams (Assessment) Act, 1956 
(Madras Act 40 of .1956), full assess- 
ment was levied on all Inam lands 
except melwaram Inams granted on 
service tenure, without affecting in 
any way the rights as between the 
Inamdar and other persons, if any, in 
ee or enjoyment of the Inam 
ani = r: 


3. Where the Inam comprised 
the entire village, the same was treat- 
ed as an “estate” in the Madras Pro- 
prietary Estates’ Village Service Act, 
1894 (Madras' Act 2 of 1894) and the 
Madras Hereditary Village Offices Act. 
1895 (Madras Act 3 of 1895) as well as 
in Madras Estates Land Act, 1908 
(Madras Act 1 of 1908). Madras Es- 
tates Land Act, 1908 recognised the 
ryots’ permanent tenure. That Act 
secured a permanent right of occupancy 
to every ryot who at the commence- 
ment, was in possession of “ryoti” land 
or who was subsequently admitted to 
the possession of such land. Then 
came the Madras Estates Land (Third 
Amendment) Act, 1936 (Madras Act 
18 of 1936). That Act amplified the 
definition of the “estate” in the Madras 
Estates Land Act, 1908,so0 as to bring 
within its scope all Inam villages, of 
which the grant was made, confirmed 
or recognised by the Government. It 
also provided that when a question 
arises whether any land was the land- 
holder’s private land or not, the land 
should be presumed not to be Inam- 
dar’s private land until the contrary 
was proved. In 1937, the Madras Gov-. 
ernment appointed the Prakasam Com- 
mittee to enquire into and report the 
conditions which prevailed in the 
Zamindari and other proprietary areas 
in the State. That committee sub- 
mitted its report together with a draft 
bill on the lines of its recommenda- 
tions, but no action was taken on that 
report as the Congress Ministry which 
appointed it resigned. -Then we come 
to the Madras Estates (Abolition and 
Conversion Into Ryotwari) Act, 1948 
(Madras Act 26 of 1948). This Act ap- 
plies to all estates ie. Zamindari and 
under-tenure estates and all Inam 
villages in which the grant con- 
sisted of melwaram alone. That 
Act as its preamble says is an Act to 
provide for the repeal of the perma- 
nent settlements, the - acquisition of 
the rights of landholders in perma- 
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nently settled and certain other estates 
in the Province of Madras and the 
introduction of the ryotwari settle- 
. ment in such estates. To complete the 
agrarian reform initiated by. this Act, 
the impugned Acts appear to have 
-been enacted. The Preamble to Madras 
Act 26 of 1963 says that it is an Act 
to provide for the acquisition of all 
rights of landholders in Inam estates 
in the State of Madras and. the intro- 
duction of the ryotwari settlement in 
such estates. That Act follows by and 
large the provisions in Act 26 of 1948. 
In Act 26 of 1963.Inams estates are 
divided 
(1) existing Inam estate and (2) a new 
Inam estate. The existing Inam estate 
refers to the estate consisting of 
‘the whole village and the new 
Inam estate means a part village 


Inam estate of Pudukkottai- Inam 


estate. The "New ` Inam estate” 


‘was not an estate known to law ear- . 


ler. It is merely'a name given tọ . 
part village Inam estate or a Pudu- 
kottai Inam éstate- for- drafting- cow 
venience. Act 27 of 1963 is an Act to 
provide for the-termination of the, 


leases of certain lease-holds granted: 


by the Government, the acquisition of 
the rights of the lessees in. such lease= 
holds, and the introduction of the ryo- 
twari settlement in such leaseholds. 
Act 30 of 1963 is an Act to provide for 
the acquisition. of the. rights of the 
Inamdars in minor Inams and the in- 
troduction of the ryotwari settlement 
in such Inams. 


4. © We do not think it necessary. 
to go into the contention that one or 
more provisions of the impugned Acts 
are violative of Arts. 14, 19 and 31, as 
in our opinion these Acts are com- 
`- Ipletely protected by Art. 31-A of the 
Constitution which says that: 

“Notwithstanding anything contain- 
ed in article 13, no law providing for— 

(a) the acquisition by the State of 
any estate or of any rights therein or 
the extinguishment or modification of 
any such rights... shall be deemed 
to be void on the ground that it is in- 
consistent- with, or takes away or 
abridges any of the. rights conferred 
by article 14, article 19 or article 31.” 

5. The expression. “estate” is 
defined in sub-art. (2) of Art. 31-A. 
That definition includes. not merely 
Inams but also land held under ryot- 
wari settlement as well as land held 


into two categories namely `. 


AL R. 


or let for the purpose of agriculture 
or for purposes ancillary thereto, in- 


eluding waste land, forest land, land. 


for pastures or site or buildings and 
other structures occupied. by the cul- 
tivators of land, agriculturers and 
village artisans. ` 


6. The impugned Acts are Jaws 
providing for the acquisition by the 
State “estate?” as contemplated by 
Art. 31-A. They seek to abolish all 
intermediate holders and to. establish 
direct relationship between the Gov- 
ernment and the occupants of the con- 
cerned lands: These legislations were 
undertaken as a part of agrarian re- 
‘form. Hence the provisions relating 
to acquisition cr the extinguishment 


_of the rights of the intermediate hol- 


ders fall within the protective wings 
of Art. 31-A — see B. Shankara Rao 


v. State of Mysore, (1969) 3 -SCR 1=|. 


{ATR 1969 SC 453). 


7. It is next aonkended on be- 
half of the appellants that the lands 
on. which full’ assessment was levied 
under Act. 40 cf 1956 ceased to be 
inams and ther2fore provisions of the 
_Madras Act 26 of 1963 cannot be ap- 
“plied to’ the same. We have not 
thought it necessary to-go into the 
question whether as a result of Madras 
Act 40 of 1956, certain _Inams have 
ceased to be Inams, as in our opinion, 
whether they continued to be Inams or 
not they are still “estate” within the 
meaning of Art. 31-A because they 
fall either’ under sub-clauses (1) or 


(II) or (III) of Clause (a) of Art.'31-A| ` 


(2) and that: being so the provisions 
of the impugned: Acts cannot be chal- 
Jenged on the ground that they in- 
fringe Arts. 14, 19 and 31. The con- 
tention that as the State purported to 
abolish Inams and not. other inter- 
mediaries the law cannot be held to 
be valid if the intermediaries sought 
to be removed are not Inamdars is an 
untenable one. If the impugned legis- 
lation can be traced to a valid legis- 
lative power, the fact that the legis- 
lature wrongly described some of the 
intermediaries sought to be removed 
does not make the law invalid. From 
the above observations, it should not 


be understood that we have come to` 


the conclusion that the intermediaries 
‚concerned were not Inamdars. “We 
have not gone into that question, From 
the provisions of the impugned Acts, 


it is quite clear that the intention of | 
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. provided. 


the legislature was to abolish all inter- 
mediaries including the owners of 
those “estates” that were ‘subjectec to 
full assessment by Act 40 of 1956. 


8. It was next urged that Arti- 
cle 31-A does not protect a legisla- 
tion where no compensation wha7so- 
ever has been provided for taking the 

“estates”. We do not think we need 
go into that question. This contention 
bears only on the provisions of the 
Madras Act 26 of 1963. Section 16 of 
that Act provides that compensation 


shall be determined for each Inam as - 


a whole and not.separately for each 
of the interests in the Inams. The vali- 
dity of this section was not challeng- 
ed before us. All that was urged was 
‘that for some of the properties inchid- 
ed in the Inam, no compensation was 
` Even if we- assume this 
contention to be correct, it cannot be 
said that no compensation was provid- 
ed for the acquisition of the Inar. as 
a whole. Hence Art. 31-A bars the 
plea that there was contravention of 
Art. 31.(2) in making the. acquisizion 
in question. One of the contentions 
taken on behalf of the appellants is 


that the impugned Acts to the ex-ent - 


they purport to acquire mining lends 
are outside the purview of Art. 31-A. 
It is not known whether: the lands in 
which mining operations are going on 
were let or held as “estates”. There 
is also no evidence to show that the 
owners of those lands are entitled to 
the mines. Hence it is not possible to 
uphold the contention that lends 
concerned in some of the appeals Lave 
been acquired without paying compen- 
sation. 


9. In order to avoid the bar of 
Art. 31-A, a curious plea was put 
forward. It was urged that when the 
concerned bills were submitted to the 
President for his assent as required by 
the first proviso to Art. 31-A, the 
President was not made. aware of the 
implications of the bills. This’ conten- 
tion is a wholly untenable one. There 
is no material before us. from woich 
we could, conclude that the President 
or his advisers were unaware of the 
implications of those ‘bills. We must 
proceed on the basis that the Presi- 
dent had given his assent to those bills 
after duly considering the implicetion 
of the provisions contained therein. 


10. It was next urged that the 
[provisions in the impugned Acts reduc- 


‘again untenable. 


_and administer such property 


~ the impugned Act 
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ing the liability of the tenants in the 
matter of payment of the arrears of 
rent, whether decreed or not were be- 
yond the legislative competence of the 
State legislature. This contention is 
Those arrears are 
either arrears of rent or debts due 
from agriculturists. If they are treat- 
ed as arrears of rent then the State 
legislature: had legislative power to 
legislate in respect of the same under 
Entry 18 of List II of the VIIth Sche- 
dule. If they are considered as debts 
due from the agriculturists then the 
State legislature had competence to 
legislate in. respect of the same under 
Entry 30 of the same list. 


‘11. In regard to the Inams be- 
Jonging to the religious and charita- 
ble institutions, the impugned Acts do 
not provide for payment of compensa- 


_tion in a lumpsum but on the other 


hand provision is made to pay them 
a portion of the compensation every 
year as Tasdik.. This is only a mode 
of payment of the ‘compensation. That 
mode was . evidently adopted in the 
interest of the concerned. institutions. 
We are -unable to agree that the 
method adopted is violative of Art. 31 
(2). At any rate that provision is 
protected by Art. 31-A. 


12. It was next urged that by 
acquiring the properties belonging to 
religious denominations, the legislature 
violated Art. 26 (c) ané (d) which 
provide that religious, denominations 
shall have the right to own and acquire 
movable and immovable property 
in ac- 
cordance with law. These provisions 
do not take away the right of the 
State to acquire property belonging to 
religious denominations. Those deno- 
minations. can own, acquire properties 
and administer them in accordance 
with law. That does not mean that 
the property owned by tham cannot be| _ 
acquired. As a result cf acquisition| 
they cease to own that property. 
Thereafter their right to administer 
that property ceases because it is no 
longer their property. Article 26 does 
not interfere with the right of the 
State to acquire property. 


13.. Mr. S. V. Gupte appearing 
for some of the appellants urged that 
contravenes the 
second proviso to Art. 31-A. From 
the material before us it is not possi- 
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ble to hold that any property under 
the personal cultivation of any oł the 
appellants had been acquired. Further 
there is no material to show what ceil- 
ing is? Hence it is not possible for 
us to examine the correctness of that 
contention. If in any particular case, 
the second proviso to Art. 31-A has 
been breached, then to that extent, 
the acquisition will become invalid. . 


14. It was urged by Mr. Sastri 
appearing for some of the appellants 
that the impugned Acts do not acquire 
the lands concerned in some. of the 
appeals. This contention was not gone 
into by the High Court. Dealing with 
that contention, the High Court in its 
judgment observed: i 


“But the applicability of the impugn- 
ed Acts to the Inams in question can- 
not be conveniently investigated in the 
present writ proceedings. The ques- 
tion will have to be determined with 
reference to the terms of the grant, 
the extent of the grant has to be 
ascertained by reference to the relevant 
materials, Section 5 of Madras 
Act XXXI of 1963 (XXX of 1963?) 
makes special provision -for deter- 
mination of the question whether 
any non-ryotwari 
‘not an ‘existing: Inam Estate’ or 
‘part village Inam Estate’ or a minor 
Inam or whole Inam village in Pudu- 
kkottai. It is stated at the. bar that 
in most of the cases now ‘before us the 
parties have applied under the provi- 
sions of the said Act for determina- 
tion of the character of the Inams res- 
pectively held by them. It is needless 
to point out that the Tribunal consti- 
tuted under the Act will be entitled to 
decide that a particular property is 
neither an ‘existing Inam estate’ nor a 
part village Inam estate nor a whole 
inam village in Puddukkottai and 
completely out of the coverage of 
Acts XXVI and XXX of 1963. We also 
make it clear that the disposal of these 


writ petitions now does not preclude. 


the Inamdars from agitating the ques- 
tion that a particular property is not 
an inam at all and does not fall under 
any of the aforesaid four categories or 
falls under one or other of the catego- 
ries as may be urged for the inamdars.” 


15. We agree with the High 
Court that the contention in question 
can be more appropriately gone into 
in the manner suggested by the High 
-Court. . 


area is or is- 


ALR. 


16. In the result these appeals 
fail and they are dismissed. But under 
the circumstances, we make no order 
as to costs in these appeals. 


Appeals dismissed. 
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J. C. SHAH, K. S. HEGDE AND A N. 
‘GROVER, JJ. ; 


~. The Megna Mills. Co., Ltd, (In 
both the Appeals), Appellant v. Ashoka 
Marketing Ltd, (In both the appeals), 
Respondent. Poa i 

Civil Appeals Nos.. 2012. and 2013 
of 1966, D/- 6-11-1970. 

Forward Contracts (Regulation) 
Act (1952), Sections 15 and 11 — East 
India Jute and Hessain Exchange Ltd., 
Bye-laws, Bye-laws 1 (b), 15 and 17- 
— Bye-law 1 (b) is mandatory — Non- 
compliance thereof invalidates con- 
tract. . - l 


Bye-law 1 (b) of Chapter V is 
mandatory when read with bye-laws 
15 and 17. The bye-law requires details 
in the form in Appendix IT to be com- 
pleted in all cases. Condition No. 2 
cannot be regarded as inconsequen- 
tial because it must be stipulated in 
the contract as to how many working 
days’ notice has to be given by the 
buyers to place the contracted goods 
along side “export vessel in the port 
of Calcutta”. Literal compliance with 
the prescribed form may not be essen- 
tial but if the contract does not con- 
tain all the terms and conditions set 
out in the form the contract will be 
void under the provisions of the Act 
and the bye-laws. AIR 1933 PC 55, 
Followed.; Matters Nos. 26 and 27 of 
1966, D/- 4-4-1966 (Cal), Affirmed. 

i (Paras 7, 8) 

Cases Referred: Chronological Paras 
(1933) AIR 1933 PC 55 (V 20) = 
60 Ind App 63, Radhakisson 

Gopikisson v. Balmukund Ram- l 

chandra - . 8 

A. K. Sen, Sr. Advocate, (M/s. O. P. 
Khaitan and D. N. Gupta, Advocates, 
with him) (In C. A. No. 2012 of 1966) 
and M/s. O. P. Khaitan and D. N. 
Gupta, Advocates (in C. A. No. 2013 of 


*(Matters Nos. 26 and 27 of-1966 D/- 
4-4-1966 — Cal.) 
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1966), for Appellant; Mr. S. T. 
Desai, Sr. Advocate, (M/s. H. K. Puri 
and K. K. Jain Advocates with him) 
(in C. A No. 2012 of 1966) and M/s. 
H. K. Puri and K. K. Jain, Advocates 
(in C. A. No. 2013 of 1966), for Res- 
pondent. 

The Judgment of the Court was 
delivered by 

GROVER, J.:— These two ap- 
peals by special leave are from a 
judgment of the Calcutta High Court 
holding that the disputes between the 
parties could not be referred to arbi- 
tration. 

(Cont. on Col. 2) 


“We have today bought from you the following goods: 


Description $ 


Weight 
Warp Ends 
Weft Ends 
Oil contents 
Quantity 


Rate 
Delivery 


All other terms and conditions of 
the East India and Hessain Exchange 
standard contract will be applicable 
to this contract. Please sign your ac- 
ceptance on the duplicate copy of this 
letter?” : í 


3. The appellant from time to 
timé delivered certain Rolls of Jute 
Carpet Backing cloth under the afore- 
said contract, the price of which was 
paid by the respondent. As regards the 
balance number of Rolls deliverable 
under the contract the appellant pur- 
chased back and the respondent resold 
the balance quantities of goods by a 
contract dated December 9, 1963 
which transaction was embodied in a 
letter of the appellant to the respon- 
dent dated December 9, 1963 and 
which was countersigned by the res- 
pondent. According to the appellant 
it was agreed or understood between 
the parties that deliveries under the 
two contracts of December 21, 1962 
and December 9, 1963 would be set 
off against each other. As regards 
1,000 Rolls deliverable for the months 
of August and September 1963 under 


\ 


seen CO ©e OF 


& 500 


Megna Mills v. Ashoka Marketing. Ltd. (Grover J.) [Prs. 1-3] S. C. 167 


2. It is necessary to state the 
facts only in Civil Appeal No. 2012/66. 
The appellant was and still is a mem- 
ber of the East India Jute and Hes- 
sain’ Exchange Limited, hereinafter 
called the “Exchange”, which ‘s the’ 
only association recognised under the 
provisions of the Forward Contracts 
(Regulation) Act, 1952, hereinafter 
called the “Act”. The respondent is 
not a member of the said association. 
On December 21, 1962 transaction was 
entered into between the parties by 
means of a letter written by the res- 
pondent to the appellant. This letter 
was in the following terms: 


: Jute Carpet Backing 
cloth- bound on card- 
board cores 152” wide. 

9 oz. on 36”. 

Per Inch 15. 

Per Inch 13. 

Upto 2%. 

5,000 Rolls, each rolf 
having continuous 
length of 300 yards: 
approximately 

€ Rs. 4,000/- per ton. 

Rolls monthly; 

March 63 to Decem- 

ber 1963. ` 


the contract dated December 21, 1962 
the appellant is stated to have receiv- 
ed from the respondent differenre in 
the price of goods but in respect of 
-the balance of 1500 Rolls the respon- 
dent did not pay the difference. The 
appellant demanded the difference 
payable by the respondent under the 
said contracts. Disputes and dif- 
ferences having arisen between the 
parties in the matter the appellant re- 
ferred its claim to the arbitration of 
Bengal Chamber of Commerce and 
Industry. This was purported to have 
been done on the footing that the con- 
tracts provided that all terms and con- 
ditions thereof would be governed by 
the bye-laws of the exchange for 
trading in transferable specific deli- 
“very contracts. The standard: contract 
forms and the rules and bye-laws of 
the Exchange, inter alia, provided for 
arbitration of the Bengal Chamber of 
Commerce and Industry. When the 
Chamber proceeded with the arbitra- 
tion pursuant to the, reference the 
respondent filed a petiticn before the 
Calcutta High Court on February 19, 
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1966 under Section..33 of the Indian 
Arbitration Act, 1940. It was pray- 
ed that the extent and validity of the 
arbitration agreement contained in 
the contracts be determined and it be 


declared that there was no valid arbi-. 


tration agreement. between the- parties 
in respect of. the contracts dated Dec. 
21, 1962 and December 9, 1963. The 
main point raised in the respondent’s 
petition was that the contracts were 
- not in accordance- with the provisions 
of the Act or the bye-laws of the Ex- 
change and were not in the forms 


prescribed and were, therefore, void 


and illegal. This petition was heard 
by A. N. Sen, J., who allowed the 
petition and held that the contracts 
were illegal and there was no valid 
arbitration ani between the 
parties. : 


4, The Act provides for’ regu- 
Tation of certain matters relating. to 
forward contracts, the prohibition of 


options in goods and for. matters. 


connected therewith ineliding..the sett- 
ing up of a Forward Markets Commis- 


sion, recognition of association for the- 


purpose of the Act, for issuing notifi- 
cations for regulating or prohibiting 


forward contracts and option in goods i 


ete. Section 11 empowers a recognis- 
ed association to make bye-laws for 
the regulation and control of forward 
contracts subject to previous approval 
of the Central Government. 
tion (3) of Section 11 is as follows :— 
(3) “The bye-laws under this sec~ 
tion may— 


(a) specify the bye-laws the con~ 


travention of any of which shall make 
a contract entered 
than in accordance with the -bye-laws 


void under sub-section (2) of oer 


tion 15; 

(aa) specify the A the con~ 
travention of any of which shall make 
a forward contract entered into other- 


wise than in accordance with the bye- ` 


laws illegal under sub-section (3-A) ‘of 
Section 15. sf 


b ” 
wee ce e ose ovo ese ce oan ose 


Under Section 15 (1) - ‘the Central 
Government may by notification de- 
clare the circumstances in which the - 


forward contracts in notified goods 
would be void and illegal. 
tion (2) of Section 15 provides that 
any forward contract in goods entered 
into in pursuance of sub-section (1) 


which is in contravention of any of the - 


Sub-see- 


into otherwise 2 : 
s a transferable specific delivery contract 


Sub-sec~ ` 


A.L R. 


bye-laws specified in this behalf under 
clause (a) of sub-section (3) of Sec- 
tion 11 shall be void. Sub-section 
(3-A) makes any forward- contract in 
goods entered into in pursuance of 
sub-section (1) which at the date of 
the contract is in contravention of any 
of. the bye-laws specified in this behalf 
under clause (aa) of sub-section (3) of 
Section 11 illegal.. 


5. By means of a notification 
dated March 29, 1958, the Central 
Government dəclared as follows :— 

“In exercise of the powers con- 
ferred by sub-section (1) of Section 
15 of the Forward Contracts (Regula- 
tion) Act, 1952 (74 of 1952) the Cen- 


` tral Government hereby declares that 


the said secticn shall apply to jute 
goods (hessian cloth made of jute or 
bags of such hessian cloth and sacking 
cloth) in the City of Calcutta.” f 

Pursuant to the provisions of Section 
11 of the Act the Exchange made bye- 
laws for trading in transferable speci- 
fic delivery contracts in jute goods. 
These bye-laws and the forms of the 
contract prescribed are contained in 


- Working Manual Volume III. Chapter 


V of the Bye-laws contains the general 
trading provisions. According to bye- 
law 1. (b) all Transferable Specific 
Delivery Contzacts shall be in writ- 
ing in the prescribed forms (Appendix 
II for jute goods and Appendix IV for 
raw jute). Clause (g) of the aforesaid 


bye-law (1) laid down that all trans- 


ferable specific delivery contracts shall 
be subject to the provisions of the bye- 
laws. Bye-laws 15 and 17, may be re- 
produced : 


“15 “No emba shall enter into. 


in raw jute and/or jute goods other- 
wise than on the terms and conditions 
prescribed under these Bye-laws.” 


17 “Any transferable specific deli- 


‘very contract entered into in raw jute 


and/or jute goods -which at the date 
of the. contract is in contravention of 


- the provisions of any of the Bye-laws 
1 (c), 13, 14, 15 and 16 of Chapter V 


shall be illegal under the provisions of 


Section 15 (3-A) of the Forward Con- 
tracts (Regulation) Act, 1952.” ae 


6. ©The main controversy has 


centered on the question. whether the 
contracts out of which the disputes 


arose were in the form set-.out in 
Appendix II in the Working Manual. 
It was - ‘Mmainteined by .the appellant 
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that although the contracts out of 
which the disputes arose did not strict- 
ly conform to the prescribed form 
but they were substantially in the 
same terms as were contained in the 
form. As only substantial compliance 
was necessary the appellant could not 
be denied the benefit of bye-laws con- 
tained in Chapter X of the Working 
Manual relating to arbitration. Bye- 
law I of that Chapter provides that 
arbitration of any claims and disputes 
whether admitted or not arising out 
of or in relation to all transferable 
specific delivery contracts in raw jute 
and/or jute goods between members 
or between members and non-mem- 
bers under the provisions of the .bye- 
laws shall be referred to the Tribunal 
of Arbitration either of the Bengal 
Chamber of Commerce and Industry 
or of the Indian Chamber of Com- 
merce, Calcutta, as.is agreed in the 
contract in accordance with the rules 
framed by the said Chamber for the 
purpose of arbitration by its tribunal 
‘from time to time provided where in 
a T. S. D. contract the name of the 
Tribunal of Arbitration of either of 
the aforesaid two Chambers is omit- 
ted, such reference shall be made to 
the Tribunal of - Arbitration of the 
Bengal Chamber of Commerce 
Industry. The case of the respondent, 
however, was that the contracts were 
not in the form contained in Appendix 
II in the Working Manual which was 
the prescribed form under the bye- 
laws and therefore the bye-laws in- 
cluding the one relating to arbitra- 
tion in Chapter X could not be made 
applicable for the 
ring the disputes to the Tribunal ‘of 
Arbitration which, in the present. case, 
was the Bengal Chamber of Com- 
merce and Industry, Calcutta. The 
High Court came to the conclusion that 
the contracts in question violated bye- 
Jaws 1 (b) and 15 in Chapter V of the 
Working Manual. The contravention 
of these bye-laws rendered the con- 
tracts illegal under the provisions of 
bye-law 17 of the same Chapter. The 
learned Judge noticed in particular 
the absence of any term in the con- 
tracts similar to clause (2) in the pres- 
cribed form in Appendix II which is 
as follows: : 


“Buyers tO give ss.essesesseseee clear 
working days notice to place goods 
along-side.” i 


in all cases. 


and 7 


purpose of refer- 
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Now in the contracts no such term ap- 
peared that the buyers would give 
clear notice to place goods along-side, 
of the number of working days speci- 
fied. It has been contended before us 
on behalf of the. appellant that the 
mere absence of this condition or 
term in the contract was not sufficient 
to take them outside the prescribed 
form which had only to be substan- 
tially complied with and it was not 
necessary that blanks in each and 
every condition in the form should 
have been filled up. It has further 
been urged that bye-law 1 (b) of Chap- 
pter V could not-be regarded as 
mandatory requiring the details in the 
form in Appendix II to be completed 
Even with reference to 
condition (2) in the prescribed form 
it has been submitted that if the 
number of days was not specified a 
reasonable time should have been 
read into that condition. In other 
words the buyers were to give notice 
to place goods along-side withina 
reasonable time. 


Te In our opinion, the High 
Court was right in holding that the) - 
contracts in question were not in the 
prescribed form and thus they did 
not comply with the requirement of 
bye-law’ 1 (b) of Chapter V. There 
ean be no manner of doubt that that 
bye-law is mandatory when read with 
bye-laws 15 and 17. It must be re- 
membered that under bye-law 15 no 
member shall enter into any transfer- 
able specific delivery contract - other- 
wise than on terms and conditions 
prescribed under the bye-laws and 
under bye-law 17 if there is a con- 
travention, inter alia, of bye-law 15 the 


-contract shall be rendered illegal by 


virtue of the provisions contained ir 
Section 15. (3-A) of the Act. Section 
11 (3) (aa) specifically empowers the 
Exchange to make bye-laws the con- 
travention of any of which shall make 
a forward contract entered into other- 
wise than in accordance with such 
bye-laws illegal. If, theréfore, the 
contracts in question did not comply 
with the requirement of bye-law 1 (b) 
of Chapter V they would be render- 
ed illegal and- void. 


, 8. It is true that in the letters 
evidencing the contracts it was men- 
tioned “all other terms and conditions 
of the East India and Hessian Ex- 
change standard contract will be ap- 
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plicable”, which may be taken to im- 
port conditions 1 to 7 given in the 
penultimate column of the prescrib- 
ed form. There would still be non- 
compliance with condition No. 2 re- 
produced before. Even if it was not 
mecessary to use the same language 
the number of clear working days- had 
to be specified which was not dene in 
the contracts in dispute. Condition 
No. 2 cannot be regarded as inconse- 
quential because it must be stipulat- 
ed how many working days notice has 
to be given by the’ buyers to place 
goods along-side “export vessel in the 
Port of Calcutta”. Literal compli- 
ance with the prescribed form may 
not be essential but if the contract 


does not contain all the terms 
and conditions set out in the 
form the contract will be void 


under the provisions set out before; 
(See the ratio of the decision in 
Radhakisson Gopikissonv. Balmukand 
Ramchandra, 60 Ind. App 63 = (AIR 
1933 PC 55). ) 


9. For the reasons given above 
the appeals must fail and they are 
dismissed with costs. One hearing 


fee. 
Appeals dismissed. 
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(From Caleutta: ATR 1965 Cal 478) 


J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ.. 


Additional Collector of Customs, 
Calcutta and another, -Appellants v. 
‘M/s. Best &. Co. Respondent. 

Civil Appeal No. 2003. of 1966, Dj- 
23-10-1970. : 

Imports and Exports (Control) Act 
(1947), S. 5 (as amended by Act 4 of 
1960) — Breach of conditions of licence 
— No order confiscating goods can be 
made — (Sea Customs Act (1878), Sec- 
tion 167. (8) ). 


Contravention of any condition ofa 
licence granted under any „order is 
liable to be punished under S. 5 as 
amended. But on the terms of S. 5 
és amended, the right to impose penal- 
ty for contravention of any condition 
of a licence may be . exercised under 
the Sea Customs Act, 1878, and not 
under the Imports and Exports {(Con- 
trol) Act, 1947. For breach of any 
condition of a licence, it is open to the 
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authorities to direct prosecution, but 
no order confiscating goods and impos- 
ing penalty in lieu thereof can be 
made. The crder of confiscation can 
only be made under S. 167 cl. 8 of the 
Sea. Customs oe 1878. The provi- 
sions of the Sea Customs Act, 1878, 
cannot be invcked to punish the breach 
of a condition of a licence granted 
under the Imports.and Exports (Con- 
trol) Act, 1947. (Paras 9, 10, 11) 
Cases Referred: Chronological Paras 
(1969), AIR 1969 SC 110 (V 56)= 
(1969) 1 SCR 65, Boothalinga 
Agencies v. V: T. C. Poriaswami 
Nadar 9. 
(1962) AIR 1952 SC 1893 (V 49)= 
(1963) 3 SCR 338, East India’. 
Commercial Co. Ltd. Calcutta 
v. The Collector of Castams, Cal- 
cutta 


8 
M/s. Ram Panjvani and S. P. 
Nayar, Advocates, for Appellants. 


The following Judgment of the 
Court was delivered by 


SHAH, J.: On March 31, 1959, the 
Ministry .of Commerce and Industry, 
Government of India; granted to the 
respondents a licence permitting them 
to import. from West Germany certain 
machinery described therein of the 
maximum C. I. F. value of Rs. 45,000/-. 
Condition No. 1 of the licence provid- 
ed that: . 

“The x x application is accepted 
and import licence is hereby granted 
having quentity and value as the 
limiting factors and is not valid for 
clearance if the actual value of any 


_ item exceeds zhe C.LF. value indicat- 
-edin the licence by more than 5%”. 


The respondents submitted a bill of 
entry: dated July 1, 1960, disclosing the 
C.LF. value of the consignment. as _ 
Rs. 45,179-92 inclusive ‘of landing 
charges, and cleared the consignment 
after paying duty assessed by the Cus- 
toms authorities on the real value of 
the goods as disclosed in the bill of 
entry. 

2. On June 20, 1961 the Cus- 
toms authorities issued a notice requir- 
ing the respondents to show’ cause why 
penal action should not be taken 
against them under S.-167 (8) of the 
Sea Customs. Act, 1878, as being per- 
sons concerned in the unauthorised 
importation of the goods. This notice 
was amended by. notice dated Sept- 


ember 21, 1961, whereby the. respon- 


dents were charged with having com- 
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mitted offences under S. 167 (8) read 
with S. 3 (2) of the Imports and Ex- 
ports (Control) Act, 1947,. for illegally 
importing the machinery. The rəs- 
pondents claimed that no breach of 
the conditions of the licence was com- 
mitted. The Additional -Collector of 
Customs, Calcutta, by order dazed 
March 17, 1962, directed confiscation 
of the machinery under S. 167 (8) of 
the Sea Customs Act read with S. 3 (2) 
of the Imports and Exports (Control) 
Act, 1947, and permitted the respon- 
dents to pay a fine of Rs. 20,000/- in 
lieu of confiscation. A personal penal- 
ty of Rs. 25,000/- was also imposed on 
the respondents. 


3. The respondents then moved 

a petition before the High Couri of 

Calcutta under Art. 226 of the Corsti- 

tution praying for a writ quashing the 

adjudication order dated March 17, 

1962. A Single Judge of the Calcutta 
(Contd. on Col. 2) 


w 
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High Court dismissed the petition, but 
in appeal under the Letters Patent the 
High. Court reversed the decision and 
issued a writ of certiorari quashing 
the order dated March 17, 1962. The 
Additional Collector of Customs, Cal- 
cutta, has appealed to this Court with 
certificate granted by the High Court. 


4. The only question which 


-falls to be determined is whether for 


breach of a condition of the licence 

penalty may be imposed under S. 5 of 

the Imports and Exports (Control) Act, 

s read with the Sea Customs Act, 
78. ; 


5. The relevant statutory pro- 
visions may first be noticed. Under 
Section 167 of the Sea Customs Act, 
1878, the offences mentioned in the, 
first column of the Schedule are 
punishable to the extent mentioned in 
the. third column of the same with re- 
ference to such offences respectively : 


Section of this Act 


Offences. to which offence has , Penalties. 
reference. 
8. If any goods, the importation such goods shall be liable to be 
or exportation of which is for 18 & 19 confiscatel; anil any person con- 


the time being prohibited or ^ 
restricted by or under Chap. 
ter IV of this Act, be imported 
into or exported from India 
contrary to such prohibition 


or restriction ; or 
* E s * 


-Chapter IV of the Sea Customs Act, 
` 1878, contains three sections: Ss. 13, 19 
&19A. By Section 18 an absolute pro- 
hibition is imposed in respect of impor- 
tation of goods by land or by sea speci- 
fied therein. Section 19 provides that 
the Central Government may from time 


to time, by notification in the Oféicial - 


Gazette prohibit or restrict the bring- 
ing or taking by sea or by land goods 
of any specified description into or out 
of India across any customs frontier as 
defined by the Central Governm=nt. 

6. The Central Legislature 
enacted the Imports and Exports (Con- 
trol) Act, 1947, with the object of au- 
thorising prohibition and control on 
imports and exports. By Section 3 of 
that Act it was provided: 

“(1) The Central Government may 
by order published in the Official 
Gazette, make provisions for prohibit- 
ing, restricting or otherwise control- 
ling in all cases or in specified classes 
of cases, and subject to such exceptions 


cerned in any such offence, shall be 
liahle to a penalty not exceeding 
three times the value of the goods, 
or not exceeding one thousand 
rupees. 


if any, as may be made by or under 
the order:— 


(a) the import, export, carriage 
coastwise or shipment as ships, stores 
of goods of any specified description; 


(b) the bringing into any port or 


‘place in India or goods of any specifi- 


ed description intended to be taken 
out of India without being removed 
from the ship or conveyance in which 
they are being carried. : 


(2) All goods to which any order 
under sub-section (1) applies shall be 
deemed to be goods of which the im- 
port or export has been prohibited 
under Section 19 of the Sea Customs 
Act, 1878, and all the provisions of 
that Act shall have effect accordingly, 
except. that Section 183 thereof shall 
have effect as if for the word “shall” 
therein the word “may” were substi- 
tuted. 


(3) x a oe x x” 
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Section 5 of the Imports and Exports 
(Control) Act, 1947, as originally enact- 
ed, provided: 

“If any person contravenes any 
order made or deemed to have been 
made under this Act, he shall, without 
prejudice to any confiscation or penal- 
ty to which he may be liable under 
the provisions of the Sea Customs Act, 
1878, as applied by sub-section (2) of 
section 3, be punishable with impri- 
sonment ‘for a term which may extend 
= ons year,. or with fine, or with 

ot. it, 


7. In exercise of the power 
conferred by Sections 3 and 4-A of 
the Imports and Exports (Control) Act, 
1947, the Central Government issued 
the Imports. (Control) Order, 1955. 
Clause 3 of the Imports (Control) 


Order prevented importation of any- 


goods of the description specified in 
Sch. I, except under, and in accord- 
ance with, a licence or a customs 
clearance permit granted by the Cen- 
tral Government or by any oczficer 
specified in Sch. Il. By sub-cl. (2) of 
cl. 3 it was provided that if in any 


ease, it was found that the goods im-_ 


ported under a licence did not conform 
to the description given in the licence 
or were shipped prior to the date of 
issue of the licence under which they 
were claimed to have been imported, 
then, without prejudice to any action 
that may be taken against the licensee 
under the Sea Customs Act, 1873, in 
respect of the said importation, the 
licence may be treated as having been 
utilised for importing the said goods. 
By cl. 5 certain conditions could be 
imposed by the Licensing Authority 
issuing a licence. 

8. It may be recalled that one 
of the conditions of the licence issued 
to the respondents was that the value 
of any item shall not exceed the C.I.F. 
value indicated in the licence by more 
than 5%. It was the case of the Cus- 


toms authorities that the real value of- 


the machinery imported. exceeded the 
Geclared value, and on that account 
the respondents had infringed the con- 
ditions of the licence. In East India 
Commercial Company Ltd., Calcutta 
v. Collector of Customs, Caleu- 
tta, 1963-3 SCR 338 = (AIR 1962 
SC 1893) this Court held that S. 167 
cl. 8 of the Sea Customs Act; 1378, 
read with S. 3 (2) of the Imports and 
Exports (Control) Act, 1947, authoris- 
ed the imposition of penalty, if goods 


A.I. R. 


were impcrted in contravention of any 
order under -he Imports and Exports 
(Control) Act, 1947; but the section did ` 
not, expressly or by implication, au- 
thorise confiscation of goods imported 
under a valid licence on the ground 
that a condition of the licence not 
imposed by the order was infringed. 


9. This view was reiterated by 
this Court in Boothalinga Agencies v. 
V. T. C. Poriaswami Nadar, (1969) 1 
SCR 65 = (AIR 1969 SC 110). These 
cases were decided on the interpreta- 
tion of S. 5 of the Imports and Ex- 
ports (Control) Act, 1947, as it stood 
before it was amended by Act 4 of 
1960. By the Imports and Exports 
(Control) Amendment Act 4 of 1960, 
in S. 5, after the words “any order 
made or deemed to have been made 
under this Act”, the words “or any 
condition of a licence granted under 
any such order? were inserted. Con- 
travention oféeny condition of a licence 
granted under any order was there- 
fore liable to be punished under S. 5 
as -amended. 


10. In the present case the 
Customs authorities did not direct 
prosecution for contravention of any 
condition of a licence: they directed 
confiscation of the machinery and 
imposed penalty in lieu thereof. But 
on the terms cf S. 5 as amended, the 
right to impose penalty for contraven- 
tion of any cordition of a licence may 
be exercised under the Sea Customs 
Act, 1878, and not under the Imports 
and Exports (Control) Act, 1947. For 
breach of any condition of a licence 
it is open to the authorities to direct 
prosecution, but no order confiscating 


goods and imposing - penalty in lieu 


thereof could ke made.. The order of 
confiscation could only be made under 
S. 167 cl. 8 of the Sea Customs Act 
1878: in terms cl. 8 of S: 167 provides 
for confiscation of the goods importa- 
tion or exportation of which is for the 
time being prohibited or restricted by 
or under Ch. IV of the Sea Customs 
Act; 1878. The notification of which 
the contravention is said to have been 
made, is not issued under S. 19 of the 
Sea Customs Act, but under the Im- 
ports and Exports (Control) Act, 1947. 
It has not been urged before us, and 
rightly, that penalty of confiscation is 
incurred under the provisions of the 
Sea Customs Act, 1878, for breach of 
the conditions af the licence. 


1971 
11. ‘lm our judgment, the High 
Court was right in holding that the 


scope of power under the Sea Customs 
Act was not enlarged by the amend- 


ment to S. 5 of the Imports and Ex-_ 


ports (Control) Act, and there is notk- 
ing in the amended S. 5 of the Im- 
ports and Exports (Control) Act which 
warrants the view that the provisions 
of the Sea Customs Act, 1878, may ke 
invoked to punish the breach of a con- 
dition of a licence granted under the 
Imports and Exports (Control) Act, 
1947. ; 
12. The appeal fails and is 
dismissed. There will be no order as 

to costs. | : 
Appeal dismissed. 
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: (V 58 C 44). 
(From Assam: AIR 1967 Assam 12) 
J. C. SHAH, K. S. HEGDE AND — 
i A. N.. GROVER, JJ. p 
The State of Assam dnd another, 


‘Appellants v. Daksha Prasad Deka and . 


others, Respondents. 

Civil-Appeal No. 2265: of 1966, D/- 
23-10-1970. j ; 

Constitution of India, Art. 311 2) 
= Date of compulsory retirement 
must be determined on. basis of service 
record — Deprivation of guarantee 
under Art. 311 (2) — Plea of — When 
open. AIR 1967 Assam 13, Reversed. 


' The date of compulsory retire- 
ment under Fundamental Rules, R. 56 
(a) must be determined on the basis 
of the service record and not on what 
the Government servant claims to be 
his date of birth . unless the serv.ce 
record is first- corrected consisten:ly 
with appropriate procedure. Until the 
record is so corrected, employee can- 
not claim that he had been deprived 
of the guarantee under ‘Art. 311 (2) by 
having been compulsorily retired on 
attaining age of superannuation as 
determined on basis of- entry of his 
date of birth in the service record. 

i i (Para 4) 

Where the application for rect.fi- 
cation of service record as filed by 
Government servant concerned was 


itself not entertainable by reason of. 


having been filed within three years 
prior to his date of actual superann.ta~ 
PN eee a 
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tion as entered in service record -in 
view of S.R. 8 Note and such Govern- 
ment servant was compulsorily retir- 
ed on such date of his actual superan- 
nuation without giving him opportunity 
to prove his true age as .claimed by 
him the guarantee of Art. 311 (2) could 
not be claimed to have been infringed. 
AIR 1967 SC 1269, Distinguished; 
AIR 1967 Assam 13 Reversed. 
(Paras 3, 5, 7) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1269 (V 54)= 
(1967) 2 SCR 625, State of 
Orissa v. Dr. (Miss) Binapani 
- Dei 
Mr. Naunit Lal, Advocate, for Ap- 
pellants; Mr. R; Gopalakrishnan, Advo- 


_-€ate, for Respondent No. 1. 


The Judgment’ of the Court was 


- delivered by 


SHAH, J.: Daksha Prasad Deka— 
hereinafter called ‘the respondent’? — 
was appointed ‘Assistant Sub-Inspector 
of Police with effect from January 17, 
1929. On a representation made by 
the respondent the date of his’ birth 
was entered in the service record as 
July 1, 1910. Under F.R. 56 (a) the 
respondent was liable to be compul- 
sorily retired on July 1, 1965. In-1955 
the respondent applied that the date of 
birth entered in his service record, be 
shown as August 1, 1911. That appli- 
cation: was rejected. The respondent 
again applied in 1963 for correction of 
his date of- birth. The application was 
rejected and by order dated June 26, 
1965, the respondent was informed that 
he will stand superannuated on June 
30, 1965. His representation made to 
the Government of Assam against that 
order was unsuccessful. 

2. The respondent then applied 
to the High Court of Assam praying 
for a writ in the nature of mandamus 
requiring the State of Assam to forbear 
from _ giving effect to the order 
dated June 26, 1965. The High Court 
quashed the order dated June 26, 1965, 
and directed the State of Assam to 
give an opportunity to the respondent 
to show cause against the order direct- 
ing compulsory retirement and an op- 
portunity to prove his . true date of 
birth. Against that order, this appeal 
is preferred with special leave. ce 

3. In the opinion of the High 
Court if the true date of birth ‘of the 
respondent was August 1, 1911, the 
order compulsorily . retiring the res- 
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pondent on June 30, 1965, without 
giving him an opportunity to prove 
his true age, infringed the guarantee 


of Art. 311 (2) of the Constitution. In 


our judgment, the - High Court was 
wrong in holding that there was -any 
infringement of Art. 311 (2) of the 
Constitution. ; 

4. In the service record of the 
respondent his date of birth was 
recorded as July 1, 1910 and under 


F. R. 56 (a) the respondent was liable- 


to be compulsorily retired on the date 
on which he attained the age of 55 
years. The date of compulsory retire- 
ment under F. R: 56 (a) must in our 
judgment, be determined on the basis 
of the service record, and not on what 
the respondent claimed to be his date 
of birth, unless the service record is 
first corrected consistent with the ap- 
‘|propriate procedure. A public servant 
may dispute the date of birth as entered 
in the service record, and may apply 
for correction. of the ‘record. But un- 
til the record is corrected, he cannot 
claim that he has been deprived of the 
guarantee under. Art. -311 (2) of the 
Constitution by being compulsorily 
retired on attaining the age of super- 
annuation on the footing of the date 
of birth entered in the service record. 


5. It is true that the State au- 
thorities did not give to the respon- 
dent an opportunity to support his 
case that he was born on -August 1, 
1911, and that. the service record was 
erroneous. But in view of S. R. 8 
Note, which governed the employment 
of the respondent an. application for 
correction of the service record could 
not be entertained if it was made 
within three years before the date of 

“actual superannuation”. S: R. 8 Note 
provides: 


“No alteration in the date ‘of birth 
of a Government servant should be 
allowed except in very rare cases 
where a manifest mistake . has been 
made. Such mistakes should ‘be recti- 
fied at the earliest opportunity in the 
course of—(1) periodical reattestation 
of the entries in the first page of service 
book, and (2) preparation of the annual 
detailed statement of a permanent 
establishment (Financial Rule Form 
“No. II) in which is noted the date of 
incumbent’s birth, In no case the 
request for change in the date of birth 
of a Government servant made on a 
date within three years of the date 
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of his actual superannuation should be l 


entertained.” 

Validity of the Rule is not challenged 
by the respondent. We. are unable to 
agree with the view of the High Court 
that the date of “actual superannua~ 
tion” within the meaning of S. R. 8 
Note is the date of superannuation 
computed with reference to the claim 
made by the public servant, and not 


` with reference to the date as entered 


in the service record. If such an inter- 
pretation be accepted, S. R. 8 Note 


would prove in a majority of cases of] © 


no practical utility. It is intended by 
S. R. 8 Note that any: error in the ser- 
vice record shall be rectified at the 
earliest opportunity and in no case 
should an application for rectification 
be entertained within three years of 
the “date of actual superannuation” 
ie. the date of superannuation accord- 
ing to the service record. 


6. Again, if the contention of 
the respondent were correct, on the 
date on which he entered service 
he was a minor. If on a representa- 
tion that he had attained the age of 
majority on the date on which he 
entered service, it would not be open 
for him after being admitted to 
service, to contend that under 
the appropriate service rules he could 
not have been admitted to the service, 
Pease the misrepresentation made by 


T. Counsel for the fkspondent 
relied upon the judgment of this Court 
in State of Orissa v. Dr. (Miss) Bina- 
pani Dei, (1967) 2 SCR 625 = (AIR 
1967 SC 1269) in support of, the con- 
tention that a public servant must be 
given an opportunity to prove his true 
date of birth before he is superannuat- 
ed, and any order passed without such 
opportunity is illegal. In our judg- 
ment Dr. (Miss) Binapani’s case, (1967) 
1967 SC 1269) 
such proposition. In 
that case in , the service record 
of a public servant, April -10, 1910 


was entered as the date of her 
birth, An enquiry was held and 
the public servant was required 


to show cause why her date.of birth 
should not be accepted as April 4, 
1907. Thereafter the Government of 
Orissa determined her date of birth as 
April 16, 1907, and declared that she 
should be deemed to have been super- 
annuated on April 16, 1962. This 


~~ 
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order was challenged. by. the. public 
servant in a petition to the High Court 
of Orissa. The High Ccurt held that 
the order of the State Government 
amounted to compulsory retirement 
before she attained the age of super- 
annuation and was. contrary to the 
rules governing her service conditions 


and amounted to removal within the . 


meaning of Art. 311 of the Constitu- 


tion, and since she was not given a 


reasonable opportunity of showing 
cause against the action proposed to 
be taken in regard to her, the order 
was invalid. .This Court confirmed 
the order passed by the High Court 
of Orissa. It-. was observed by 
this Court that even an adminis- 
trative order which involved civil 
consequences must be made . con- 
sistently with the rules of natu- 
ral justice. The person concerned 
must be informed of the case of the 
State and the evidence in support 
thereof and must be given a fair op- 
portunity to meet the case before an 
adverse decision is taken. The public 
servant according to the service record 
could not be superannuated before 
April 10, 1965. But by an enquiry 
which was not held in a manner con- 
sistent with the rules of natural jus- 
tice an order was .made altering the 
date of birth as entered in the service 
record, and declaring that she was 
born in 1907. That was plainly an 
order passed to the prejudice of the 
public servant without giving an op- 
portunity to meet the’ case of the 
State. . In the present case, however, 
the State did not seek to modify the 
service record: it was the respondent 
‘who sought modification of the ser- 
vice record and claimed that he be 
declared superannuated only on the 
basis of the rectification prayed for. by 
him. It is true that. ordinarily when 
an application is made for rectifica- 
tion of age by a public sérvant con- 
cerned, the State should give the 
applicant proper opportunity to prove 
his case and should give due 
consideration ‘to the evidence brought 
before it. But in the present 
case, since the application for rectifi- 
cation was made within three years of 
the date of actual superannuation, ac- 
cording to S. R. 8 Note the applica- 
tion could- not be - entertained. The 
principle of Dr. (Miss) Binapani’s case, 
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(1967) 2 SCR . 625 = (AIR 1967 SC 
1269) has no application to this case. 
8. The appeal is allowed and 
the order passed by the High Court is 
set aside. The petition filed by the 
respondent shall stand dismissed. There 
will be no order as to costs through- 
out. 
Appeal allowed. 
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J. C. SHAH, K. S. HEGDE AND A. N. 
GROVER, JJ. 


D. D. Suri, Appellant v. A. K. 
Barren and others, Respondents. 


Civil Appeal No. 679 of 1970, D/- 
22-10-1970. 


Constitution of india, Article 226 
— Writ petition —— Sericus allega- 
tions of improper motive and mala 
fides by a senior membér of Indian 
Administrative Service against other 
senior officers and State Government 
— Dismissal of petition in limine not 
justified. O. J. C. No. 82 of 1968, D/- 
16-4-1968 (Orissa), Reversed. 


Where serious allegations includ- 
ing those of improper motive and mala 
fides have been made, in the’ writ peti- 
tion, by a senior member of the Indian 
Administrative Service against other 
senior officers and the Staze Govern- 
ment, the High Court is not justified 
in dismissing the petition in limine 
by just writing the word. ‘dismissed’, 
even without calling for affidavits in 
reply to the allegations contained in 
the petition. In such circumstances 
the High Court ought to call upon the 
opposite parties to make a return and 
then consider whether allegations have 
been proved or not. If it is found 
that the petitioner -has made reckless 
allegations which are not founded on 
facts it would be in the fitness of 
things to take suitable action against 
him. ‘But if on the other hand it is 
found that there is substance in his al- 


legations there is no reason why the 
“High Court should not grant him the 


necessary ' relief if a proper case is 
made out for doing so. It is quite 


*(0. J.C. No. 82 of 1968, D/- i 1968 
— Orissa) 
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possible that in a given case the pro- 
per course for a writ petiticner 
should be to seek relief by way of a 
suit if there are several disputed ques- 
tions of fact but all these matters can 
be decided only if the petition is ad- 
‘mitted and’ it is heard after the re- 
turn has been filed by the opposite 
parties. C. A. No. 64 of 1970, D/- 
21-8-1970 (SC). and C: A. No. 36 of 
1963 D/- 16-9-1963 (SC) Relied on; 
O. J. Č. No. 82 of 1968, D/- 16-4- 1968 
(Orissa), Reversed. -~ - (Para 6) 


_ Cases: Referred: - 
(1970) Civil Appeal No. 64 of . 
1970, D/- 21-8-1970 (SC), Gian.” 
- Chand. v. State of Haryana 6 
(1963) Civil Appeal No. 36 of 1963, 
D/- 16-9-1963 (SC), Ram Saran. - 2 
- Dass v. State of Punjab =. 6 


. Mr. A. 5S. R. Chari, Sr. Advocate, 
(Mr. J. B: Dadachanji,. Advocate of 
M/s. J. B. Dadachanji and Co., with 
` him), for Appellant; M/s. ‘Santosh 
Chatterjee and.R..N. Sachthey, Advo- 
` cate, for Respondent No. 3. 


The following Judged: oi the 
Court was delivered by - - 

GROVER, J.:— This is an appeal 
by special leave from an’order of-the 
Orissa High Court dismissing the writ 
petition filed by the appellant under 
Article 226 of - the: Constitution in 
limine. : 


4 According ‘to the appeliaat 
he joined ‘the Indian Administrative 
Service on August 7, 1950. He was 
assigned to the Orissa State.” In 1952 
while he was Serving as an Additional 
District Magistrate, Cuttack, he had 
to issue search warrants against some 
of the top leaders including Biju Pat- 
`- naik and Hare Krishna Mehtab on’ an 
_ application filed before him ‘by the 
Special’ Police Establishment, Deihi. 
The orders issued by him were chal- 
“Jenged in the High Court but were 
upheld. This says the appellant, was 
the beginning of hostility towards ‘him 


among those who wielded -power in. 
In 1952 he was trans-. 


Orissa State. 
ferred. on deputation to the Govern- 
ment of India and “was” 
Delhi. In 1955 the ‘appellant was con- 
firmed in the Indian Administrative 
Service senior scale and continued to 
serve on deputation with the Central 
Government. In 1961 the quéstion of 


sending the appellant back to Orissa . 


ý arose- because he had already put in 
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posted ať. 
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9 years’ service on deputation: As the 
appellant was apprehensive .. of the 
danger involved in. his going back to 
Orissa because of hostility of the State — 


Government and the statements made . 
by some politicians as also by the 


then Chief Secretary he made a re- 
presentation to the then Home Minis- 
ter Shri Lai Bahadur Sastri bringing 
to his notice various facts and cir- 
cumstances which showed that he was 
likely to be in serious trouble if he 
went to Orissa. He was granted a per- 
sonal interview by the Home Minister 


_and.the ordars for his reversion to 


Orissa were cancelled. . He -was ap- 
pointed Salt Commissioner ..of India 
with headquarters: at Jaipur and was _ 
concurrently posted. as . Managing 


-Director Hindustan Salts Ltd. In 1961 


owing to. certain allegations made by 
some unknown persons the Sepcial 
Police Establishment Delhi started an 
investigation: against the appellant. In 
August 1964 a charge sheet was serv- 
ed upon him. in which it was stated 
that he was in possession of assets 
which were disproportionate to his 
known sources of income. The appel- 
lant gave the. necessary explanation. 
After an inquiry had been held ‘by 
Shri P. M. Naik I. C. S. the appellant 
was exonerated of all .charges on 
February 19, -1965 -by the Central 
Government on the. report- made by 


© Shri Naik. The appellant was sent 
“back to Orissa in April 1965 and on 


December 19, 1966.he was appointed 
Commissioner Land Reforms. 


3. . Learned counsel for the ap- 
pellant has placed before us á chrono- 


‘logy of everts subsequent to Decem- 


ber:1966. Inter alia, it has been stated 
that in April 1967 the appellant 


wrote to. the State Government com- -- 


plaining about interference in his 
work by Ramanathan, Member of the 
Board of Revenue Orissa. In the 
middle of 1937 the appellant was ask- 
ed to make a report on the Transport 
Department. . -In his. report he brought 
out certain matters . against Rama- 
nathan. In August 1967 the Chief Secre- 
tary put upa notice to the Chief Minis- 
ter to- constitute a committee to re- 
wiew the work of the appellant. One 
of the members of that Committee was 
Ramanathan. In September 1967 the 
appellant made two’ répresentations 
against. the personnel of the commit- 
tee, in: ‘particular, “with regard to the 
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appointment of Ramanathan as a mem- 
ber. of that Committee. 


4, In para 3 of the petition it 
was alleged that the appellant was 
subjected to a series of illegal amd 
capricious acts committed by opposite 
parties particularly A. K. Barren, 
Chief Secretary to the Government of 
Orissa and S. K. Ghosh, Director of 
Vigilance in that State. These orde-s, 
according to the appellant, were ec- 
tuated by “deepest malice and mani- 
fest mala fides”. In para 4 it was al- 
leged that on November 27, 1967 the 
appellants residence was surroundsd 
by a force of about 50 police persan- 
nel and his house was searched for 
two days by K. C. Patnaik, Deprty 
Superintendent of Police on the basis 
of the warrant of search purported to 
have been issued by D. P. Sharma, 
Additional District Magistrate for an 
alleged offence under Section 5 (2) of 
the Prevention of Corruption Act 
read with Section 5 (1) (d) (e) and 
Section 3 (a) of that Act. In pare 5 


-it was alleged that on November 28, 


1967 while the search was being con- 
ducted the -appellant was served with 
an order of A. K. Barren, Chief Secre- 
tary, suspending the appellant under 
Rule 7 (3) of the All India Services 
(Discipline and Appeal) Rules 1955 
with effect from the date of the sər- 
vice of the order. During the per-od 
of suspension the appellant was not 
allowed to leave Cuttack except -with 
the prior permission of the Chief 
Secretary. In Para 6 of the petitzon 
it was stated that although the order 
purported to have been issued under 
the abovementioned Rule which cen~ 
templated suspension pending disci- 
plinary proceedings there were no 
proceedings which were in fact pend- 
ing and. therefore the order was 
altogether illegal. In the writ peti- 
tion in other paragraphs it was alləg- 
ed that on December 7, 1967 the Addi- 
tional District Magistrate, Sambalrur, 


issued a search warrant on the appli-. 


cation of Patnaik D. S. P. for she 
search of the locker which had been 
leased out by the appellant and his 
wife jointly in the Delhi Safe Deposit 
Janpath New Delhi. During zhe 
search of the appellant’s residence at 
Cuttack as well as the locker at Delhi 


the personal jewellery of the appel- 


lant’s wife was even seized and such 
articles and papers as had no connec- 
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tion whatsoever with the subject- 
matter of the allegations were taken 
into possession. In para 28 quite a 
serious allegation was made against 
Ghosh, the Director of Vigilance. It 
was said that he had with the 
connivance of A. K. Barren posted a 
number of policemen in plain clothes 
to watch .the appellant’s movements 
and he was subjected to a lot of har- 
assment and humiliation. Even the 
letters sent by the appellant for post- 
ing were snatched from his servant 
and-his in-coming mail was tamper- 
ed with. 

5. -It is unnecessary to set out 
the other facts alleged but we may 
extract the following portion from 
para 30 of the petition (Annexure 2) 
of the appellant: 

“The petitioner submits that all 
the illegal orders relating to investiga- 
tion by the Vigilance Police, searches 
of the petitioner’s residence at Cuttack 
and his Locker at New Delhi, his sus- 
pension, the restraint on his. move- 
ment, and the withdrawal of all faci- 
lities and entitlements of the petitioner 
were passed on or at the instance of 
opposite party No. 1 and with the ac- 
tive connivance and abetment of op- 
posite party No. 2 both of whom have 
been maliciously hostile to the peti- 
tioner for a long time and have acted 


in collusion with the-sole purpose of 


subjecting him to incalculable harm, 
harassment and mental torture for 
Satisfaction of personal grudge.” 


6. We are wholly unable to 
understand how in the presence of al] 
the allegations which had been made 
in the petition including those of mala 
fides by a senior member of the Indian 
Administrative Service against other 
senior Officers and the State Govern- 
ment the High Court was justified in 
dismissing the petition in limine by 
just writing the word “dismissed”. 
The High Court did not even call for 
affidavits in reply to the allegations 
contained in the petition. This Court 
has repeatedly laid down (see Gian- 
chand v. State of MHaryana,: Civil 
Appeal No. 64 -of 1970, D/- 21-8- 
1970 (SC) following Ram Saran Dass 
v. State of Punjab, Civil Appeal 
No. 36 of 1963, D/- 16-9-1963 (SC)) that 
in such circumstances the High Court 
ought to call upon the respondents to 
make a return and then consider 
whether allegations have been proved 
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or not. If it is found that the appel- 
lant has made reckless allegations 
which are not founded on facts it 
would be in the fitness of things to 
take suitable action against him. But 
if on the other hand it is found that 
there is substance in his allegations 


there is no reason why the High Court — 


should not grant him the necessary re- 
lief if a proper case is made out for 
doing so. It is quite possible that in a 
given case the proper course for a 
writ petitioner should be to seek 
relief by way of a suit if there- are 
several disputed questions of fact but 
all these matters can be decided only 
if the petition is admitted and it is 
heard after the return has been filed 
by the respondents. 


7. The appeal is, therefore, allowed 
and the matter is remanded to the 
High Court for admitting the writ 
petition and disposing it of in accord- 
ance with law. Cosis shall abide the 
event. 


Appeal allowed. 
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M. HIDAYATULLAH C. J., J. M. 
SHELAT, V. BHARGAVA, 
G. K. MITTER, C. A. VAIDIA= 
LINGAM, A. N. RAY AND 
L D. DUA, JJ. ` 

Raj Narain, Petitioner v. Superin- 
tendent, Central Jail, New Delhi and 
another, Respondents. 

Writ Petn. No. 330 of 1970, D/- 1/11- 
9-1970. ; 

Criminal P. C. (1898), S. 344—Under- 
trial prisoner — Order of remand by 
Magistrate — Rule nisi by Supreme 
Court — Extension of remand by 
Magistrate — Presence of prisoner 
before Magistrate not necessary. (1867) 
2 Weir 409 and AIR 1948 Mad . 100, 
Overruled. : 

Per majority (Shelat and Vaidia- 
lingam JJ. Contra.) Prisoners, who 
are under-trial, are brought before 
the Supreme Court on rule nisi 
and are kept in custody of the 
Supreme . Court. This is a trans- 
ferred custody on behalf of the Magis- 
trate. The Magistrate cannot recall 
the prisoner from custody of the 
Supreme Court by his order and he 
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is only required to intimate to the jail 
authorities, the prisoner and the 
Supreme Court that the original ` re- 
mand has been extended while 
adjourning thecase. Thisis sufficient 
compliance with the requirements of 
the lawinsuch special circumstances. _ 
The object of production of the prisoner. 
before the Magistrate is more than 
answered by his production before the 
Supreme Court because the prisoner 
has the protection of his interest trans- 
ferred from the Magistrate to the 
Supreme Court. There is nothing in 
the law which required the personal 
presence of the prisoner before the 
Magistrate because that is a rule of 
caution for Magistrates before grant- 
ing remands at the instance of the 
police. However, even if it be desir- 
able for the Magistrate to have the 
prisoner produced before him, when 
he recommits him to further custody, 
a Magistrate can act only as the cir- 
cumstances permit. AIR 1953 SC 277, 
Distinguished. (1867) 2 Weir 409 and 
AIR 1948 Mad 100, Overruled. 
f (Paras 7, 8, 9) 
Cases Referred: Chronological Paras 
(1969) W. P. No. 171 of 1969, D/- 
25-9-1969 (SC), Tlangdingliana 
v. State of Assam 
(1967) 1967 Delhi L. T. 126, Ram 
Rishi Anal v. Delhi Administra- 
tion, Delhi 
(1953) ATR 1953 SC 277 (V 40) = 
1953 SCR 652 = 1953 Cri LJ. 
1113, Ram Narayan Singh v. 
State of Dethi 6, 35, 37 
(1948) ATR 1948 Mad 100 
(V 35) = 49 Cri LJ 41 = ILR 
(1948) Mad 279, In re Venkata- 
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raman 5, 34 
(1867) 1867 >un Re (Cr) 72, 
Crown v. Shera 
(1867) 2 Weir 409 5, 31 


Mr. D. P. Singh, Advocate of M/s. 
Ramamurthi and Co., for Petitioner. 
ORDER (1-9-1970) — By majority, 
we hold that the custody of Mr. Raj 
Narain is valid and that he is not 
entitled to release on his fresh peti- 
tion. We shall give our reasons later. 
Judgment of Hidayatullah C. J. and 
Bhargava, Mitter, Ray and Dua JJ. 
was delivered by 
HIDAYATULLAH, C. J. (11-9-197@): 
Mr. Raj Narain M. P. was arrested 
on August 20, 1970 under Ss. 107/117, 
Criminal Procedure Code, and was re- 
manded to jail custody under warrant 
issued by the City Magistrate, Luck- 
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now. A petition for a writ of habeas 
corpus for his. release is pending in 
this Court, and under our orders, 
August 22, 1970, he has been trans- 
ferred to Tihar Central Jail . Delai. 
His original remand, as ordered by the 
aa Magistrate, was till August 28, 
1970. 


2. On August 28, 1970, we were 
informed at 4 P.M. that his remand 
would expire at midnight of the 2th 
August 1970 and that the Superinten- 
dent, Central Jail, Delhi would not be 
able to detain Mr. Raj Narain there- 
after. The following intimation from 
the Superintendent was received in 
this connection by the Registry: - 

“Sub: Production of Shri Raj Narain, 


M. P. in the Supreme Court. Writ 
Petition No. 315 of 1970. : 
Sir, 

I have the honour to ‘state, that 


Shri Raj Narain, M. P. was received 
in this jail on transfer from District 
Jail, Lucknow, for production in 
Supreme Court in connection with his 
Writ Petition in the nature of Habeas 
Corpus. He was produced in the 
Court on 25th, 26th and 27th August, 
1970. Now it has been ordered by the 
Supreme Court dated 27-8-70 that he 
is not to be produced in the Court 
and that he may be kept in Delhi. 
Orders of the Court are reproduced 
below : 

“Shri Raj Narain’s petition is not to 
be listed tomorrow and -he is not to 
be produced in Court tomorrow. He 
may however be kept în Delhi.” 

2. Judicial remand of Shri Eaj 
Narain has been granted upto 28-8-70 
by the City Magistrate and Magistrate 
Ist Class, Lucknow, vide enclosure 
copy of the’ order dated 21-8-70. 
In other words his judicial remand 
expires today. You are, therefore, 
requested kindly to intimate whether 
Shri Raj Narain is to be kept in Dethi 
Jail after 28-8-70 as per your orders 
or his further judicial remand is to be 
taken from the said Court. 

Clarification sought may kindly be 
given today per bearer. 

Yours faithfully.” 
The Court, thereupon, made the fol- 
Jowing order: 

“It has been represented to us by 
the Superintendent of Jail that Mr. 
Raj Narain’s remand expires at md- 
night and that as he has been ordered 
to be kept in Delhi, it would be neces- 
sary for us to say in whose custody 
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and under whose orders he has to be 


detained. A similar situation had arisen 
in the case of Mr. Madhu Limaye 
when his remand expired and he be- 
came a free man, because we could 
not keep him under our orders in 
detention beyond the period originally 
fixed by the Magistrate. The same 
situation has arisen now and we can 
only make this order that he shall be 
remanded back to the custody to which 
he belongs and that he may be taken 
to U. P. if so desired, to be produced 
before us on the next date of hearing 
to be fixed in this case. If the fresh 
remand order is not received by the 
Superintendent of the Jail by mid- 
night, the petitioner shall not be de- 
tained as directed by this Court, and 
he shall be set at liberty at midnight.” 


3. The same day a wireless message 
was received by the Superintendent, 
Tihar Central Jail from the District 
Magistrate Lucknow. It stated: 


“Habeas Corpus Petition No. 315/70 
Date 28-3-70. Shri Raj Narain M. P. 
remanded to further jail custody upto 
September 1st (1-9-70) under orders 
of C..M. Lucknow dated 28-8-70. Note 
in the Jail Warrant and inform him.” 
The following day the message was 


“corrected to read September tenth 


instead of September first. The City. 
Magistrate Lucknow also telegraphed. 
to the Superintendent, Tihar Central 
J pa the‘following message: 


eee sée Reference Habeas Corpus Peti- 
den No. 315/70 dated August 28, 1970 
Tiem (sic) P. M. Shri Raj Narain M. P. 
remanded to further jail custody upto 
September Ten Nineteen Seventy. Note 
in the jail warrant and inform him.” 
Simultaneously this Court was in- 
formed by District Magistrate that re- 
mand of Mr. Raj Narain M. P. was 
extended to September 10, 1970 by ` 
the City Magistrate. 


4, Mr. Rajnarain made an applica- 
tion in the nature of a habeas corpus 
petition stating that the remand orders 
were communicated to him on the 
morning of the 29th and therefore his ` 
detention after midnight of 28th was 
illegal and unsupported by any order 
of remand. Further, that in any case, 
as he was remanded behind his back, 
his remand is illegal and he is entitled 
to be released. The question is whe- 
ther the custody of Mr. Raj Narain 
became illegal at midnight of August 
28, 1970. In our opinion it did not. 
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5. Mr. Raj Narain’s counsel relied 
_ upon the case reported in In re Ven- 
kataraman, 49 Cri LJ 41 = (AIR 1948 
Mad 100), where it was held that an 
illegality was committed by a Magis- 
trate in remanding a prisoner with- 
out having him before him and asking 
_ him whether he wished anybody to 
represent him and giving him an op- 
portunity of showing cause why he 
should not be further remanded. - The 
ruling restates, what was said in an 
old ease reported in 
(1867)-2 Weir 409, where it was ruled 


~ that just as commitment required the 


presence of a prisoner, so did recom- 

mitment. The earlier case contains no 

discussion and is opinion stated on a 

reference by the Magistrate. - ; 

. 6. In Ram Narain Singh v. State of 
Delhi, 1953.SCR 652 = (AIR 1953 SC 
277), it was ruled that an adjournment 
required an. order in writing and so 
did an order of remand. The case 
dealt with an adjournment under Sec- 
tion 344 of the Code of Criminal Pro- 

. cedure and as there was nothing to 
show that the Magistrate had made an 
order remanding the prisoner to cus- 
tody, the detention was held to have 
become illegal. In that case the last 
order by the Magistrate adjourning 
the case, was made on 9th March, 1953 
but there was no order.of remand. 
‘The only order was an endorsement 
on the warrant “Remanded to -Judicial 
(sic) till 11th March 1953”. This war- 
rant was not produced earlier and 


there was nothing on the-Court’s re- 


cord to show an order of remand. All 
that the Court had done was to ad- 
journ the case. This Court refused to 
take notice of the warrant. produced 
after the Court rose for the day be- 
cause it was not produced earlier and 
‘there was no order on the Court’s re- 
cord. showing a remand. The detenus 
were, therefore, set at liberty. 


7. The facts here are different from 
the case cited. Mr. Raj Narain did 
not want bail or seek to appear. by 
counsel, He complained of nothing 
except his detention which he describ- 
ed as illegal for the technical reason 
that he was not produced before the 
Magistrate. If he wanted bail he could 
have asked us as he was in our cus- 
jtody. There is nothing in the law 
which required his personal presence 
before the Magistrate because that is 
a rule of caution for Magistrates 
before . granting . remands at- the 


Anonymots,. 


instance of the police.. However, even 
if it be desirable for the Magistrates to 
have the prisoner produced before 


them, when they recommit him toj. 
further custody, a Magistrate -can act| | 


only as the circumstances’ permit. 
Where the prisoner’s custody is trans- 
ferred to a superior Court such as this 
the Magistrate can only adjourn the 
case at the same time extending the 
period of remand. It is for this Court 
to see that the custody by it continues 
under proper orders and if this Court 
is satisfied that the prisoner is in pro- 
per custody under a proper order of 
remand, the prisoner will not be. re- 
leased. This Court does not order 
detention. and cannot extend the re- 


mand. Its custody is conterminous with} - 


the remand ordered by the Magistrate. 
If the Magistrate extends the period 
of remand and communicates the 
order to the person having the imme- 
diate custody of the prisoner with 
intimation to this Court and the pri- 
soner, nothing more is expected of 
him. The object of production of the 
prisoner before the Magistrate is more 
than. answered by his, production 
before this Court because the prisoner 
has the protection of his interest trans- 
ferred from the Magistrate to this 
Court. 5 ` i 


8. There isno reason why we should 
order the release of Mr. Raj Narain 
when we are satisfied that he is held 
on a proper remand by a Magistrate 
and there are no circumstances justi- 
fying release by us. To expect the 
Magistrate to do more under Sec. 344 
of the Code in such circumstances is 
to’ expect an impossibility from him 
and the law does not contemplate an 
impossibility. Indeed, similarly courts 
trying cases may find it necessary to 
order a remand in the absence of an 
accused, e.g. when an accused is so 
seriously ill that the trial has to be 
adjourned -and he cannot be brought 
to court ‘and in such case the order 


made without production of accused in 


court will not be invalid. 


9. Prisoners, who are under trial, 
are brought kefore this Court on rule 
nisi and are kept in custody of this 
Court. This is a transferred custody 
on behalf of the Magistrate. The 
Magistrate cannot recall the prisoner 
from our custody by his order and he 
is only required to intimate to the jail 
authorities, the prisoner and this 
Court that the original remand has 
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been extended while adjourning the 
ease, This is sufficient compliance with 
the requirements of the law in such 
special circumstances. ae es 

10. It was for these reasons that 
we held the present custody of Mr. 


Raj Narain pending the decision of his- 


main petition to be proper and rejct- 
ed the application for his instant re- 
lease, © l 

The Judgment of Shelat and Vaidia- 
lingam JJ. was delivered by 


.VAIDIALINGAM, J.—11. We rezret 
our inability. to agree with the order 
just pronounced by the learned Chief 
Justice with regard to the validity of 
the remand . order dated August 28, 
1970, in question. We now proceed to 
give our reasons for ‘such disagree- 
ment, : 


12. In this petition for Habeas Cor- 


_pus the petitioner prays for immediate 


release on the ground. that the remand 
order dated August. 28, 1970, passed 
Lucknov is 
invalid and that his detention after 
the midnight of the 28th August, 1970, 
is illegal. He further attacks his dezen- 
tion on the ground that it is contrary 
to the directions given by this Court 
on August 28, 1970, in Writ Petition 
No. 315 of 1970. ` j 


13. 
the filing of the present petition may 
be briefly stated thus: The petitioner 
has already filed a writ petition No. 315 
of 1970 for Habeas Corpus challenging 
his arrest on August 20, 1970 and. his 
detention in the District Jail, Lack- 
now. He raised- various grounds 
against the legality of his arrest and 
detention and prayed for being rel2as- 
ed forthwith. He also prayed for 
sections of the 
Criminal Procedure Code as violative 
of the Constitution, The City Magis- 
trate, Lucknow in his counter-affidavit 
has stated that he had issued the war- 
rant for the arrest of the: petitioner 


under Sections 107 and 112, Criminal. 


P. C. and that when the petitioner was 
produced. before him on August 20, 
1970 at 9 A.M. he orally. explained to 
the .petitioner the contents of the 
notice under : Sec. 112, Criminal P C., 


-a copy of which had alréady. been 


served on him; and that the petitioner 
filed a lengthy. reply thereto. It is 
further stated by the City Magistrate 
that as the petitioner did not make 


any application for being releasec on- 
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bail during pendency of the inquiry, 
he was remanded to jail. The - City 
Magistrate. has also maintained that 
the proceedings initiated against the 
petitioner are legal and valid and the 
provisions of the Criminal Procedure 
Code challenged by the petitioner are 
also valid. .The contentions raised by 
the parties in this writ -petition are 
pending -adjudication by this Court. 
But it may be stated that the order of 
remand passed on August 20, 1970 was 
effective till August 28, 1970. 

14. In Writ Petition No. 315 of 
1970, the petitioner impleaded the 
State of U. P., the District Magistrate, 
Lucknow, the Superintendent of Dis- 


trict Jail. Lucknow and the Union of 


India as respondents. On August 21, 
1970 when the said writ petition came 
up for preliminary hearing, this Court 
directed “issue of rule nisi returnable 
on August 25, 1970” and further order- 
ed that the petitioner was to be pro- 
duced before the Court on that day. 
The petitioner accordingly was trans- 
ferred from the District Jail, Lucknow, 
to the Central Jai, New Delhi, for 
being produced before this Court. He 
was produced in this Court on the 
25th, 26th and 27th August, 1970. On 
August 27, 1970, this Court passed the 
following order: 

"Shri Raj Narain’s petition is not to 
be listed tomorrow and he is not to be 
produced in Court tomorrow. He may, 
however, be kept in Delhi.” 


15. Though the State of Uttar Pra- 
desh appeared. before us through - 
Counsel on August 27, 1970, when the 
above order was passed, it was not 
brought to our notice that the remand 
order passed by the. City Magistrate, 
Lucknow, on - August 20, 1970 was 
expiring by midnight of August 28, 
1970 nor were any directions in that 
connection sought for from this Court 
at that time. It was only on’ August 
28, 1970 at 4 P. M. when the Court 
was about to rise for the day that a 
letter of the Superintendent, Central 
Jail, New Delhi of the same date, 
received by the Assistant Registrar of 
this Court, seeking directions regard- . 
ing detention of the petitioner, was 
brought to our notice. That letter has 
been.set out by the. learned Chief 
Justice in his order. It is clear from 
that letter that the judicial remand of 
the petitioner ordered by the City 
Magistrate, Lucknow would expire on 
that day and orders were solicited 
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whether the petitioner is to be detain- 
ed further under orders of this Court 
oz whether his further judicial remand 
is to be taken from the City Magis- 
trate, Lucknow. 


16. When a person under’ detention 
has come with a grievance that his 
detention is illegal and invalid and 
seeks a writ of Habeas Corpus. and is 
produced before this Court, the . pri- 
soner comes directly under the cus- 
tody of this Court. But no- orders 
would be passed by this Court which 
would have the effect of detaining a 
prisoner beyond the period of deten- 
tion already ordered and which order 
is complained of. 
case, during the operation of the deten- 
tion order under challenge, this Court 
may release the prisoner on bail o? 
otherwise either with or without 
conditions pending adjudication oi his 
grievance by this Court. 


17. On the letter of August 28, 
1970, of the Superintendent, Central 
Jail, New Delhi, this Court made an 
order on the same day which has been 
set out in full in the order of the 
learned Chief Justice. From that crde> 
the following points emerge: 


G) Mr. Raj Narain was remanded to 
the custody to which he belongs name- 
ly, the U. P. authorities; 


_ (ii) The U. P. authorities were ai 
liberty to take the petitioner to Luck- 


now pending fixation of the further 


date for the hearing of his writ peti- 
tion. - 


(üi) If the Superintendent of the. 


Central Jail, New Delhi,’ does not 
receive the fresh order of remand by 
midnight of August 28, 1970, the peti- 
tioner should not be detained as 
directed by this Court and that he 
should he set at liberty at midnigat. 


18. At this stage it may be stated 
that if the respondents in Writ Peti- 
tion No. 315 of 1970, who were repre- 
sented by counsel, had brought to our 
‘notice on August 27, 1970 (when this 
Writ Petition was adjourned to a later 
date) that the remand order of the 
City Magistrate was expiring ‘on 
August 28, 1970 and had sought direc- 
tions, this.Court would have, on thas 
date itself, passed an order similer to 
tke one which was actually passed in 


tke evening of August 28, 1970. In. 


that case the respondents would have 
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had ample opportunity to take -the 
petitioner to Lucknow, for producing 
him before the City Magistrate for a 
further order of remand, if he consi- 
dered it necessary. 


19.. However, the position is “that 
the petitioner was not taken to Luck- 
now nor produced before the City 
Magistrate. Instead, he was kept in 
the Central Jail, New Delhi. The City 
Magistrate, 
orders, viz., one on August 28, 1970 
and another or. August 29, 1970. Both 
the orders have been quoted . in the 
order of the learned Chief Justice. By 
the first order, which is stated to have 
been communicated by wireless 
message, the p2titioner was remanded 
to further jail custody upto Septem- 
ber 1, 1970. By the second order which 
was communizated by telegram, he 
was remanded to further jail custody 
upto September 10, 1970. 


20. The petitioner has in the pre- 
sent writ petition prayed for the issue 
of a writ of Habeas Corpus directing 
his release on the ground that his fur- 
ther detention is. illegal. He has 
attacked his detention after midnight 
of August 28, 1970 as illegal and con- 
trary to the directions given by this 
Court. He has stated that no orders 
of remand wer2 communicated to him 
before midnight of August 28, 1970 
and that the two remand orders are 
quite inconsistent’ with each other. 
The more serious ground of challenge 
in respect of the-remand orders is that 
they are illega! as they have been 
passed by the City Magistrate, without 
his being produced before the City 
Magistrate and behind his. back. 


21. On August 31, 1970, this Court 
issued a notice to the Superintendent, 
Central Jail, New Delhi, to produce 
before the Court on September 1, 
1970, the warants under which “Mr, 
Raj N arain is presently detained.” On 
September 1, 1970, on behalf of the 
jail authorities, the wireless message 
received on August 28, 1970 and the 
telegram of August 29, 1970 were 
brought to our notice. 

22. As we were inclined to hold 
that the remand orders had not been 
passed according to law and in con- 
sequence the further detention of the 
petitioner was illegal, this Court pass- 
ed on the same day the following 
order: 

“By majority, we hold that the cus- 
tody of Mr. Raj Narain is valid and 


- Lucknow, passed two - 
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LEN ge 
t thee” f 


1971 


that he is not entitled to release on 
his fresh petition. We shall give our 
reasons later.” 

23. The petitioner’s grievance that 
the two orders passed by the City 
Magistrate on 28th and 29th August, 
1970 are inconsistent, has considerable 
force. It is strange that a remand 
order extending the petitioner’s zus- 
tody upto September 1 1970, was fol- 


-lowed within hours by another ocder 


extending it to a still further period 
upto September 10, 1970. Ther2 is 
nothing to show why this became 
necessary. Prima facie, it looks as if 
the Magistrate had not judicially av- 
plied his mind on the question of how 
long the petitioner’s custody should be 
extended. Prima facie, it would also 
show that the Magistrate was passing 
an order of remand in a mechanical 
manner without even considering the 
period for which his remand orders 
are to have effect. This certeinly 
shows non-application of judicial mind 
even where the personal liberty of a 
citizen is involved. 


24. But we are not prepared to 
rest our decision on the above circum- 
stance alone. The petitioner has fur- 
ther stated in his petition that he 
received intimation only in the morn- 
ing of August 29, 1970 about the crder 
of remand passed by the City Magis- 
trate, Lucknow.- If the City Magis- 
trate was in law entitled to pass an 
order of remand on August 28, _970, 
without the person detained teing 
produced before him, the mere fact 
that it was made known to the peti- 
tioner in the morning of August 29, 
1970 may not make the order of deten- 
tion invalid. But we are uphold- 
ing the contention of the peti- 
tioner thet the City Magiszrate 
had no power to pass an order o? re- 
mand without the person in detention 
being produced before him, and as 
such the order passed on Augus{ 28, 
1970 is illegal, irrespective of the time 
as to when it was made known to the 
petitioner. 


25. Now coming to the question of 
the legality of the order passed by 
the Magistrate remanding the peti- 
tioner in detention, without his being 
produced before him, it is necessary to 
refer to certain provisions of the 
Criminal Precedure Code. Such a 
question came up before this Court in 
Tlangdingliana v. State of Assam, 
W. P. No. 171 of 1969, D/- 25-9-1969 
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(SC), but was not decided as it was 
not necessary in that case to do so. 

26. The Criminal Procedure Code 
contemplates the period for which a 
person can be detained in custody 
prior to the commencement of an in- 
quiry or trial and that is broadly 
divided into two stages. The first 
stage is the maximum period of 24 
hours. (See S. 61, Criminal P. C.) For 
this period the police have the power 
to detain a person during investiga- 
tion. Under Art. 22 (2) of the Consti- 
tution, however, every person who is 
arrested and detained in custody shall 
be produced before the nearest Magis- 
trate within a period of 24 hours of 
such arrest excluding the time men- 
tioned therein and no such person 
shall be detained in custody beyond 
the said period without the authority 
of the Magistrate. If the investigation 
cannot be completed within 24 hours, 
the person arrested and detained in 
custody must be forwarded to the 
nearest Magistrate as provided under 
Section 167 (1), Criminal P. C. Under 
Sec. 167 (2) when an accused person 
is so forwarded, the Magistrate, whe- 
ther he has or has no jurisdiction to 
try the accused, may authorise the 
detention of the accused in such cus- 
tody as he thinks fit for a term no 
exceeding 15 days in the whole, This 
is the second stage of detention for 15 
days. If the Magistrate to whom the 
accused has been forwarded has not 
jurisdiction to try the case or commit 
it for trial, and if he considers further 
detention unnecessary, that Magistrate 
has to forward the accused to the 
Magistrate having such jurisdiction. 
Under Section 167 (3) the Magistrate 
authorising detention in the custody of 
the police is bound to record his rea- 
sons for so doing. 


27. But the fact to be noted in Sec- 
tion 167 (2) is, that the accused who is 
suspected or alleged to have com- 
mitted an offence and who has to be 
tried by a court has to be forwarded 
to the nearest Magistrate whether he 
has jurisdiction to try the case or not. 
For the purpose of enabling the police 
to complete the investigation, the 
Magistrate before whom the accused 
is so produced has got pawer to autho- 
rise the detention of the accused for 
the maximum period mentioned ‘there- 
in. If the aforesaid Magistrate con- 
siders further detention unnecessary, 
the accused has to be forwarded to 
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the Magistrate having jurisdiction. 
Before both the Magistrates referred 
to in this sub-section, production of 
the accused is essential. And this is 
the position in respect of a -person 
against whom the commission of an 
offence is alleged. 


28. It may happen that the 15 dåys 
detention ordered under Section 167 
(2) is not found sufficient for complet- 
irg the investigation. It could not 
have been contemplated by the Legis- 
lature that under such circumstances 
tke arrested person must be released. 
Therefore it must have made provi- 
sions for continuing the arrested per- 
scn’s detention after 15 days in suit- 
able cases and there is no provision 
permitting further remand barring 
that contained in Sec. 344, Criminal 


P. C. We have already referred to the . 


fact that the City Magistrate has in 
his counter-affidavit in Writ Petition 
No. 315 of 1970 stated that the peti- 
tioner did not offer any bail during 
the pendency of the inquiry in which 
case Sec. 344 squarely applies. Sec- 
tion 170, Criminal P. C. also refers to 
the accused under custody being for- 
warded to a Magistrate empowered to 
take cognizance of the ‘offence upon a 
pclice report. This section also insists 
upon the production of the accused 
before the Magistrate. 


"29. A remand under Section 344, 


Criminal P. C. is to be distinguished ` 


from a remand under Section 167 (2), 
Criminal P. C. Section 344 is more 
general than Section 167 (2). But Sec- 
tion 344 itself contains the limitations 
for passing an order of remand under 
that provision. Sec. 344 gives power 
to the Court to postpone or adjourn 
the inquiry or trial under the circum- 
stances and in the manner indicated 
therein. The first proviso to Sec. 344 
states that no Magistrate shall- remand 
ar. accused person to custody under 
that section for a term exceeding 15 
deys at a time. 
ed to participate in the - inquiry or 
trial and he will be present before the 
court concerned and it is in his pre- 
sence that the order of remand under 
the first proviso will be made by the 
Court or Magistrate concerned. The 
accused being present at the inquiry 
or trial before a Magistrate or court, 
in our opinion, it is implicit in Sec. 344 
that the order of remand under the 
first proviso has to be made in his 
presence, 
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30. The matter can be considered 
from another aspect. We have already 
stated that even in respect of an ac- 
cused who is alleged . to have ‘com- 
mitted an offence and with reference 
to which offence investigation is being 
conducted by the police, the produc- 
tion of the accused before the Magis- 
trates mentioned in Section 167 (2), 
Criminal P. C. is absolutely essential 
for the purpose of the police obtaining 
the necessary orders for detaining the 
accused, beyond the period of 24 hours 
referred to in Sec. 61, Criminal P. C. 
Under Sec. 344, Criminal P. C., which 
deals with inquiry or trial in respect 
of an offence alleged to have been 
committed by an accused, the remand 
order under the proviso is to be pass- 
ed in the presence of the accused. In 
this case even according to the aver- 
ments made by the City Magistrate in 
his counter-affidavit in Writ Petition 
No. 315 of 1970, the petitioner had 
been arrested on the basis of a war- 
rant issued by him under Sections 107 
and 112, Criminal P. C. and that the 
petitioner did not offer to be released 
on bail pending the inquiry. A read- 
ing of Sec. 107, Criminal P. C. will 
clearly show that the inquiry referred 
to by the City Magistrate with re- 
ference to the petitioner is not in res- 
pect of an offence alleged to have been 
zommitted already, but is only for the 
Surpose of deciding whether action is 
žo be taken for prevention of the of- 
Tence referred to therein. When an 
accused who is alleged to have com- 
mitted a crime has to be produced 
before the Magistrate when an order 
of remand is passed under Section 344, 
(Criminal P. C., in our opinion, it stands 
so reason that a person who has not 
Zommitted any offence but is only 
sought to be proceeded against under 
Chapter VIII, Criminal P. C. but is 
Sroposed to be detained, must be 
before the court at the time when ‘the 
-atter passes an order of remand 
under S. 344, Criminal P. C. 


31. We will now refer to the case 
zaw on this aspect. In 1867-2 Weirs 
409, the Madras High Court had. to 
answer a reference made by a Magis- 
trate whether a. person has to be 
Placed before a Magistrate on each 
eccasion of fresh remand being given. 
The names of the parties are not given 
in the Report. In High Court proceed- 
ing dated June 10, 1867 it is stated as 
follows: 
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“The High Court observe that to 
remand is to re-commit to custody and 
that a Magisterial commitment requir- 
ing the presence of the prisoner, 
recommitment of the prisoner alsc re- 
quires that presence.” : 
` 32. This decision was given under 
Section 344 of the Criminal Procedure 
Code as it then stood. : 

33. In Crown v. Shera, 1867 Pun 
Re (Cr) 72, 
illegal to remand a person on the ap- 
plication of the police, 
prisoner is not produced: in Cour-. 

34. In ILR (1948) Mad 279 = (AIR 
1948 Mad 100), a Division Bench o= the 
Madras High Court had to consider 
the legality of a remand order pessed 
by the Magistrate under Sections 167 
and 344, Criminal P. C. without the 
prisoners having been produced before 

i In dealing with this question 
the High Court observes at page 281 
(of ILR Mad) = (at p. 100 of ATR), as 
follows: 


SF aun it does seem certain thas an 
illegality was committed by the Magis- 
trate in issuing an order of remand 
without having the prisoners produced 
before him and asking them whether 
they wished anybody’ to reprasent 
their cause and giving them an oppor- 
tunity of showing cause why they 
should not be further remanded. We 
trust that the Sub-Magistrate issued 
this order through oversight and be- 
cause as he later said, the prisoners 
were at Trichinopoly and he did not 
have much notice that a request for a 
further remand would be made. How- 
. eyer that may be, we agree with the 
learned Counsel for the petitioners 
that an illegality involving a breach of 
the provisions of the Criminal Froce- 
dure Code was committed; and we 
trust that our.order will serve as a 
warning to the Magistrate not td re~- 
peat this illegality.” 

_ 85. In 1953 SCR 652 = (AIR 1953 
SC 277), this Court had to deal with 
the validity of the detention of an ac- 
cused. Even at the outset we may 
state that in that decision, this Court 
was dealing with a case, where no 
order of the Magistrate remanding the 
accused to custody was placed kefore 
this Court. Therefore, on facts that 
ease stands on a different footing, but 
the principle laid down by that deci- 
sion, in our opinion, is apposite. At 
page 654 (of SCR) = (at p. 278 of 
AIR), this Court observes-as follows: 
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it was held that it was’ 


when the 
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“This Court has often reiterated 
before that those who feel called upon 
to deprive other persons of their per- 
sonal liberty in the discharge of what 
they conceive to be their duty, must 
strictly and scrupulously observe the 
forms and rules of the law.” 

36. It will be noted that this Court 
has emphasised that when the perso- 
nal liberty of a person is sought to be 
restricted or curtailed, rules of the 
law as well as the forms must be 
scrupulously observed. 


37. More recently the Delhi High 
Court in the decision reported in Ram 
Rishi Anal v. Delhi Administration, 
Delhi,- 1967 Delhi LT 126, had to deal 
with the legality of an order of re- 
mand passed by the Magistrates with- 
out the accused being produced before 
them. There were certain other illega- 
lities pointed out in that judgment. 
The learned Chief Justice has held in 
that decision that passing of remand 
order behind the back of an accused, 
is illegal. In the judgment of the 
Delhi High Court there is no reference 
to the decisions cited by us earlier 
except the decision of this Court in 
1953 SCR 652 = (AIR 1953 SC 277). 


38. From the decision of this 
Court, referred to above, it is clear 
that the authorities seeking to curtail 
the liberty of a subject must strictly 
and scrupulously observe the forms 
and rules of the law. The various 
provisions of the Criminal Procedure 
Code, referred to by us, as also the 
decisions quoted above lead to the con- 
clusion that the accused must be pre- 
sent before the Magistrate or Court 
when an order of remand is passed. 
In fact the decisions quoted by us 
clearly lay down that an order of 
remand passed without the accused 
being produced, is illegal. We are in 
agreement with those decisions. 

39. It stands to reason that an order 
of remand will have to be passed in 
the presence of the accused. Otherwise 
the position will be that a Magistrate. 
or Court will be passing orders of 
remand -mechanically without having 
heard the accused for a considerably 
long time. If the accused is before 
the Magistrate when a remand order 
is being passed, he can make repre- 
sentations that no remand order should 


be passed and also oppose any move 


for a further remand. For instance, 
he may rely upon the inordinate delay 
that is being caused by the prosecu- 
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tion in the matter and he can attempt 
to satisfy the Court that no further 
remand should be allowed. Again it 
may be that an accused, on a former 
occasion may have declined to execute 
a bond for getting himself released; 
but on a later occasion when a further 
remand is being considered, the accus- 
ed may have reconsidered the position 
and may be willing to execute bond 
in which case a remand order will be 
totally unnecessary. The fact that the 
person concerned does not desire to 
be released on bail or that he can 
make written 
Magistrate are, in our opinion, beside 
the point. For instance, in cases where 
a person is sought to be proceeded 
against under -Chapter VIII of the 
Criminal Procedure Code, it would be 


opened to him to represent that cireum- 


stances have materially changed and 
a further remand has become un- 
necessary. Such an opportunity. to 
make a representation is denied to a 
person concerned ‘by his not being 
produced before the Magistrate. 
‘the Magistrate has to apply his judi- 
cial mind, he himself can take note 
of all relevant circumstances when 
the person detained is produced before 
-him and decide whether a further 
remand is necessary. All these op- 
portunities will be denied to an accus- 
ed person if he is not produced before 
the Magistrate or the Court when 
orders of remand are being passed. 


40. It is no answer that the peti- 
tioner was brought to New Delhi 
under the orders of this Court and 


hence the City Magistrate had to pass’ 


the remand order at Lucknow. We 
have already mentioned that no re- 
presentation was made nor any direc- 
tions asked on August 27, 1970, on 
behalf of the respondents when Writ 
Petition No. 315 of 1970 was adjourn- 
ed. Under orders of August 28, 1970, 
this Court released the petitioner from 
its custody and restored him io the 
original custody and even permitted 
him to be taken to Lucknow, pending 
fixation of a fresh date of hearing of 
his case. The Uttar Pradesh autho- 
rities concerned did not avail them- 
selves of the opportunity to take him 
back to Lucknow for being produced 
before the Magistrate concerned. On 
the other hand, they were content to 
have an order of remand of the 
prisoner in New Delhi passed by the 
Magistrate sitting in Lucknow.. Such 
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an order, as we have held, is illegal 
and hence the detention of the peti- 
tioner on the authority of such an il- 
legal order of remand is also ‘illegal. 
Such a situation has been brought 
about by the Uttar Pradesh autho- 
Tities for which they have to thank 
themselves. 

41. In the result we hold that the 
orders of remand dated 28th and 29th 
August, 1970 passed by the City 
Magistrate, Lucknow, are illegal. We 
further hold that the detention of the 
petitioner in the Central Jail, New 


‘Delhi, after the midnight of August 
- 28, 1970 on the authority of the illegal 


orders of remand is also illegal. In 
consequence the petitioner should be 
set at liberty forthwith. The writ 
petition is allowed. 


Petition dismissed. 
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A. Lakshmanrao, Petitioner v. 
Judicial Magistrate, First Class, Par- 
vatipuram and others, Respondents. 


Writ Petn. No. 513 of 1970. Dj- 
24-11-1970. 


(A) Criminal P. C. (1898), Section 
344 — Order of remand — Court can 
pass it even if accused is not present 
in Court. 


As a matter of law personal pre- 
sence of an accused person before a 
Magistrate is not a necessary require- 
ment for the purpose of his remand ` 
under Section 344, Cr. P. C., at the 
instance of the police, though as a rule 
of caution it is highly desirable that 
the accused should be.personally pro- 
duced before the Magistrate so that 
he may, if he so chooses, make a re- 
presentation against his remand and 
for his release on bail. AIR 1971 SC 
178, Foll. (Para 7) 


- (B) Constitution of India, Article 


. 14 — Criminal P.C. (1898), Section 344 
‘(1-A) — Constitutionality — Section is 


immune from challenge on ground that 
it clothes Court with unfettered, arbi- 
trary and unguided power. 

_ Section 344 (1-A) does not clothe 
the Court with an unfettered, . arbi- 
trary and unguided power. (Para 9) 
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Apart from the fact that it is 


. only when either from the absence of 


a witness or some other reasonable 
cause the Court considers it either to 
be necessary or advisable to postpone 
the commencement of the inquiry or 
trial or adjourn the hearing of the 
case that the order of remand can be 
be made, the Court is also required to 
record the order in writing giving the 
reasons why it thinks fit that the case 
should be postponed or adjourned. It 


is further open to the Court to impose 


terms and to fix the period which can- 
not exceed 15 days at one time. This 
discretion being vested in a Court of 


law has to be exercised judicially on- 


well-recognised principles and is im- 
mune from challenge on the ground of 
arbitrariness or want of guidelines. 
If the discretion is exercised in an ar- 
bitrary or unjudicial manner remedy 
by way ofresort tothe higher Courts 
is always open to the aggrieved party. 

(Para 9) 


(C) Criminal P.C. (1898), Section 
344 — Section applies even to a case 
which is at stage of investigation and 
collection of evidence. 


The fact that Section .344 occurs in 
Chapter 24 which contains general 
provisions as to inquiries and trial does 
not justify a construction thatit is in- 
applicable to a case which is at the 
stage of investigation and collection of 
evidence only. This is clear from sub- 
section (1-A). Under’ sub-section (1-A) 
the commencement of the inguiry or 
trial can also be postponed. This 
clearly seems to refer to the stage 
prior to the commencement of the in- 
quiry. The explanation makes it clear 
beyond doubt that reasonable cause as 
mentioned in sub-section (l-A) in- 
cludes the likelihood of obtaining fur- 
ther evidence during investigation by 
securing a remand. (Para 10) 


-(D) Criminal P. C. (1898), Sec- 
tion 344 (1-A) Expl. — Scope Ex- 
planation merely serves to explain 
scope of expression “reasonable cause” 
occurring in sub-section (1-A). 

(Para 11) 


{Œ} Constitution of India, Article 
14 — Criminal P. C. (1898), Section 
344 — Constitutionality — Power of 
Court to remand accused — Power, 
although discretionary, discretion is 
judicial one — Absence of express, 
precise standard for determination of 
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question as to when order of remand 
is to be passed does not render section 
unconstitutional. (Para 12) 
(F) Constitution of India, Articles 
32 and 226 — Habeas Corpus — De- 
tention pursuant to order of remand 
under Section 344 is not open to chal- 
lenge in habeas corpus proceedings. 
(Para 12) 


Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 178 {V 58) = 
W. P. No. 330 of 1970, D/- 
11-9-1970, Raj Narain v. 
Supdt. Central Jail, N. Delhi 
7, 13 
Mr. P. Ram Reddy, Sr. Advocate, 
(Mr. P. P. Rao, Advocate, with him) 
for Respondents. 


The following Judgment of the 
Court was delivered by 

DUA, J.:— The petitioner, A. 
Lakshmanarao, an Advocate practis- 
ing at Narasipatnam in the district of 
Visakhapatnam in the State of Andhra 
Pradesh has applied under Article 32 
ofthe Constitution for a writ of habeas 
corpus on the following averments: 

2. The petitioner, while going 
home from the Court, was arrested on 
17th July, 1970 at about 12.30 in the 
afternoon. He was not shown any 
warrant at the time of his arrest. He 
was produced before a Judicial Magis- 
trate, First Class, on i8th July and 
remanded to judicial custody under 
Section 167 (2), Criminal P. C. for 15 
days. At the time of remand he was 
informed by the Magistrate that he 
was accused of offences under Sec- 
tions 120-B, 121-A, 122 read with 302 
and 395, I. P. C. in Crime No. 3 of 1970 
(known as Parvatipuram Naxalite 
Conspiracy Case). The crime had 
been registered in January, 1970 in 
which more than 148 persons were 
sought to be proceeded against. The 
names of only 148 accused persons 
were specifically mentioned. The 
petitioner and one Dr. C. Ramadass 
were not specifically named. They 
were apparently included in the ex- 
pression “others”. On 30th March, 
1970 a report was filed by the Investi-~ 
gating Officer describing it asa pre- 
liminary charge-sheet in which it was 
stated that the investigation in ` the 
case had not been completed and seve- 
ral accused persons had yet to be 
traced. This report, according to the 
averments, does not fall under Sec- 
tion 173 (1), Criminal P. C. Even in 
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this preliminary -charge-sheet the 
names of the petitioner and Dr. Rama- 
dass were not included. On 1st August 
when the period of the petitioner’s 
- first remand expired, again no charge- 
sheet was separately filed against him 
and Dr. C. Ramadass, The prosecu- 
tion, however, sought extension of the 
period of remand. When the peti- 
tioner objected to further remanda 
second preliminary charge-sheet was 
presented to the Court on that very 
day specifically including the peti- 
tioner’s name. His remand was there- 
upon extended upto 6th August and 
thereafter upto 20th August. On 20th 
August he was not produced in the 
Court because of want of escort and 
the order of remand was made in his 
aksence. He has expressed ignorance 
atout the period of this remand. 

3. The present petition. dated 
22nd August, 1970 was forwarded to 


this Court through the Superinten- 
dent, Central Jail, Rajahmundry 
(Andhra Pradesh.) The petitioner 


challenges the remand orders from 
the ist August onwards and claims that 
his detention is illegal and that he is 
entitled to be set at liberty. The re- 
rnand order dated. 20th August, 1970 
which was made in his absence because 
he could not be produced before the 
Ccurt on the ground of lack of escort 
is challenged on the further ground 
that the law does not permit remand 
orders without the actual production 
of the accused before the Court. 

4, According to the petitioner 
who himself argued his case, Section 
344 (1-A), Criminal P. C. does not con- 
tain any guidelines for the Court in the 


matter of remand orders and he add- 


ed that this section is otherwise too 
inapplicable to the investigation stage 
of criminal cases. When his attention 
was drawn to the explanation to Sec- 
ticn 344, according to which the likeli- 


hood of further evidence being obtain- - 


ed by the remand in cases of suspicion 
against an accused person, raised by 
the evidence already obtained, he con- 
tended. that the explanation could not 
as a matter of law serve to extend 
the scope of the substantive provision 
contained in sub-section (1-A). On this 
premise the petitioner. questioned the 
vires of Section 344 (1-A) and (2) and 
the explanation. 

5. In the counter $ 
sworn by the Judicial Magistrate in 


-committed several offences 


affidavit - 


whose Court the case against the peti- 


tioner is pending, while referring to. 
the proceedings held on Ist August, : 
1970, it is affirmed that the petitioner - 


and Dr. C. Ramadass were produced 
in Court and it was submitted by them 
that since their names had not been 


shown in the preliminary charge-sheet. 


the Court had no power to extend the 


‘period of remand. On that very day 


the prosecution filed a second prelimi- 
nary charge-sheet in which the peti- 
tioner and Dr. C. Ramadass were 
shown as accused Nos. 149 and 150 
suspected of having committed offen- 
ces under Sections 120-B, 121-A, 122 
read with 302 and 395, I. P. C. The 


Court thereupon passed an order of. 
-Temand in respect of both of them. A 


bail application filed on behalf of the 
petitioner and Dr. C. Ramadass was 
thereafter argued by. the petitioner 
and the matter was adjourned to 
6th August, 1970 for orders when that 
application was disposed of. 


6. On behalf of the other res- 


pondents a lengthy affidavit has been’ 


sworn by .  Veeranarayanareddi, 
Deputy Superintendent of Police, 


Crime Branch, C. I D. Government’ 


of Andhra Pradesh, Hyderabad. It is 
affirmed in this affidavit that the peti- 
tioner is an active Naxalite and along 
with others is accused of charges 
under Sections 120-B read with Sec- 
tions 302, 395, 397, 399, 364, 365, 368, 
and 386, I. P. C. in P. R. C. No. 3/70 
pending in the Court of the Judicial 
First Class Magistrate,. Parvatipuram 
Taluk, A separate complaint under 
Sections: 121-A and 120-B read with 
121, 122, 123, and 124-A, I. P. C. is also 
stated to have been filed against the 
aforesaid persons including the peti- 
tioner in the same Court in P. R. C. 8 
of 1970. These two cases are known 
as Parvatipuram Naxalite Conspiracy 
cases and relate to 46 murders, 82 
dacoities, 99 attacks on police and 15 
abductions committed by the accused 
persons in Andhra Pradesh. The ac- 
cused persons are-also alleged to have 
of the 
types just mentioned in the Agency 
Tracts of Orissa bordering Andhra 
Pradesh. The Government of Andhra 
Pradesh had on account of the gravity 
of the situation declared certain areas 
affected by the Naxalite menace in 


Srikakulam and Warangal Districts as ` 


disturbed areas under Section 3 of the 


~ 
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Andhra Pradesh Suppression of Dis- 
turbances Act, 1948. In’ the affidavit 
certain incidents have ‘been traced 
from 1964 and it is affirmed that-as a 
result of various political develop- 
ments certain volunteers were recruit- 
ed from various parts of Andhra 
Pradesh and the petitioner helped 
them in creating revolutionary bases 
in the agency tracts of Visakhapatnam 
District. There is also reference to 
one of the accused persons having be- 
come an approver and another having 
made a confessional statement. After 
stating various facts discovered during 
investigation it is affirmed that the 
investigation of this case is limited not 
only to the State of Andhra Pradesh 
but it extends toseveral States where 
Naxalite movement has spread, inclu- 


- ding West Bengal and Orissa, and as 


many as 900 witnesses have already 


‘been examined during the course of 


investigation, which has taken nearly 
nine months. Sanction of the State 
Government has also been obtained for 
the prosecution of the petitioner and 
the other accused persons under Sec- 
tion 196, Criminal P. C. On 12th 
October, 1970 the investigation was 
completed and a final charge-sheet 
filed in the Court of the Judicial 
Magistrate in P. R. C..No. 3. of 1970. 
The separate complaint against the 
petitioner and other accused persons 
mentioned earlier was also filed in the 


Court of the Judicial Magistrate under ` 


Sections 121-A,'120-B read with 121, 
123 and 124-A, I. P. C. on the same 
day. It is admitted that the prelimi- 
nary charge-sheet is not covered by 
Section 173(1), Criminal P, C. But it 
is averred that it.is only a report 
pending further investigation seeking 
extension of remand under Section 
344, Criminal P. C. The long period 
of investigation’ has been ascribed to 
the fact that there was an organised 
attempt on the part of the accused and 
their followers to thwart the efforts of 


the authorities in bringing the accused” 


to book. It is admitted that the peti- 
tioner is lodged in Central Jail, Raja- 
hmundry and that on 20th August, 1970 
he could not be preduced before the 
Court for lack of escort. The remand 
is also admitted to have been extended 
by the Magistrate, respondent No. 1 
from time to time on 3rd and 17th 
September, and 1st October, 1970. "The 
Court, it is pleaded, is empowered to 
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pass an order of remand even in the 
absence of the accused under Section 
344, Criminal P. C. unlike the remand 
order under Section 167, Criminal 
P. C. Incidentally, in this counter- 
affidavit there is a reference to the 
prejudicial activities in which the 
petitioner has. been indulging in con- 
nection with Naxalite movement. The 
initial non-inclusion of his name in the 
array of accused persons has been ex- . 
plained on the ground that sufficient 
corroboration of the approver’s testi- 
mony incriminating the petitioner was 
not forthcoming at that stage, 

T. In so far as the question of 
legality of the remand order dated 
20th August, 1970 without producing 
the petitioner before a Magistrate is 
concerned, the point is concluded by 
a recent judgment of this Court in the 


- case of Raj Narain v. Supdt. Central 


Jail, New Delhi, W. P. No. 330 of 1970, 
D/- 11-9-1970 since reported in the notes 


. portion of (1970) 2: Part 9 SCC 32 = 


(AIR 1971 SC 178). In that case this 
Court. by majority expressed the view 
that as a matter of law personal pre- 
sence: of an accused person before a 


_ Magistrate is not a necessary require- 


ment for the purpose of his remand 
under S. 344, Cri. P.C. at the instance 
of the police, though as a rule of caution 
it is highly desirable that the accused 
should be personally. produced before 
the Magistrate so that he may, if he 
so chooses, make a representation 


- against his remand and for his re- 


lease on bail. .The Court on the re- 
view of the decided cases observed :— 


“There is nothing in the law 


-which required his personal presence 


before the Magistrate because that is 
a rule of caution for Magistrates be- 
fore granting remands at the instance 
of the police. However, even if it be 
desirable for the Magistrates to have 
the prisoner produced. before them, 
when they recommit him to further 
custody, a Magistrate can act only as 
the circumstances. permit.” 


8. The order of remand dated 20th - 
August, 1970 was in the circumstances 
not contrary to law so as to render the 
petitioner’s custody illegal justifying 
his: release by this Court on habeas 
corpus. It is unnecessary to point out 
that it was and still is open to the 
petitioner to apply for his release on 
bail to the appropriate Court in ac- 
cordance with law there being-no ille- 
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gal obstacle in his way in this res- 
pect.. 

9. The ‘challenge to the constitutional 
validity of Section 344 (1-A), Criminal 
P. C. is also in our opinion misconceiv- 
ed. Section 344 reads: 

*(1) In every inquiry or trial, the 
proceedings shall be held as expedi- 
tiously as possible and in particular, 
when the examination of witnesses has 
once begun, the same shall be continu- 
ed from day to day. until all the wit- 
nesses in attendance have been examin- 
ed, unless the Court finds the adjourn- 
ment of the same beyond the follow- 
ing day to be necessary for reasons to 
be recorded. 

(1-A) If, from the absence of a wit- 
ness, or any other reasonable cause, 
it becomes necessary or advisable to 
postpone the commencement of, or 
adjourn, any inquiry or trial, the 
Court may, if it thinks fit, by order 
in writing, stating the reasons there- 
for, from time to time, postpone or 
adjourn the same on such terms as it 
thinks fit, for such time as it considers 
reasonable, and may by a warrant re- 
mand the accused if in custody: 

Provided that no Magistrate shall 
remand an accused person to custody 


under this section for a term exceed- _ 


ing fifteen days at a time: 

Provided further that when wit- 
nesses are in attendance, no ddjourn- 
ment or postponement shall be grant- 
ed, without examining them, except 
for special reasons to be recorded in 
writing. 

(2) Every order made ander this 


section by a Court other than a High. 


Court shall be in writing signed by 
the presiding Judge or Magistrate. 
Explanation.— If sufficient evi- 
dence has been obtained to raise a sus- 
picion that the accused may have com- 
mitted an offence, and it appears like- 
ly that further evidence may be 
obtained by a remand, this is a reason- 
able cause for a remand.” 

Sub-section (1-A) was Gantaalty 
numbered as sub-section (1). The 
present sub-section (1) of Section 344 
was added by the Amending Act 26 of 
1855 when the original sub-section (1) 
was re-numbered as sub-section (1-A). 
The impugned sub-section vests in the 
Court seized of a criminal case power 
fo postpone the commencement of or 
adjourn any inquiry or. trial before 


him by order in writing stating the 
reasons therefor from time to time on 
such terms as the Court thinks fit and 
for such time as it considers reason- 
able. 
or adjourned the Court may also by a 
warrant ‘remand the accused, if in 
custody. This judicial power to post- 
pone or adjourn the proceedings is to 
be exercised only if from the absence 
of witnesses or any other reasonable 
cause the Court considers it necessary 
or advisable to do so. Reasonable 
cause for remand according to the ex- 
planation to this section covers a case 
where sufficient evidence is obtained to 
raise a suspicion about the complicity 
of an accused person in the offence 
and it appears likely that more evi- 
dence may be obtained by remand. 
The Court has in the exercise of its 
judicial discretion in granting or de- 
clining postponement or adjournment 
of the case and in ordering remand of 
the accused, to keep in view all the 
relevant facts and circumstances of 
the case. The petitioner strongly 
contended that this section clothes the 
Court with an unfettered, arbitrary 
and unguided power. A plain reading 
of the section shows the untenabilityv 
of the submission: Apart from the 
fact that it is only when either from 
the absence of a witness or some other 
reasonable cause the Court considers 
it either to be necessary or advisable: 
to postpone the commencement of the 
inquiry or trial or adjourn the hear- 
ing of the case that the order can be 
made, the Court is also required to 
record the order in writing giving the 
reasons why it thinks fit that the case 
should be postpcned or adjourned. It 
is further open to the Court to impose 
terms and to fixthe period which can- 
not exceed 15 days at one time. This 
discretion being vested in a Court of 
law has to be exercised judicially on 
well-recognized principles and is in 
our view immune from challenge on 
the ground of arbitrariness or want of 
guidelines. In our opinion, therefore, 
not only are th2 guidelines clearly 
contained in the statute but the dis- 
cretion being judicial is required to be 
exercised on gen=ral principles guided 
by rules of reason and justice on the 
facts of each case, and not in any ar- 
bitrary or fanciful’ manner. It may 
also be remembered that if the dis- 
cretion is exercised in an arbitrary or 
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unjudicial manner remedy by way of 
resort to the higher Courts is always 
open to the aggrieved party. 

10 The second limb of the 
challenge is based on the contention 
that Section 344 falls in Chapter 24, 
Criminal P. C. which contains gene- 
ral provisions as to inquiries and 
trials. According to this submission 
this section cannot apply to a case 
which is at the stage of investigation 
and collection of evidence only. This 
argument appears to us to be negativ- 
ed by the express language both of 
sub-section (1-A) and the explanation. 
‘Under sub-section -{1-A) the com- 
mencement of the inquiry or trial can 
also be postponed. This clearly seems 
to refer to the stage prior to the com- 
mencement of the inquiry. The ex- 
planation makes it clear beyond doubt 
that reasonable cause as mentioned in 
sub-s. (1A) includes the likelihood of 
obtaining further evidence during 
investigation by securing a remand. 
The language of S. 344 is unambigu- 
ous and clear and the fact that this 
section occurs in Chapter 24 which 
contains general provisions as to in- 
quiries and trials does not justify a 
strained construction. Indeed, post- 
ponement of an inquiry also seems 
to be within the contemplation of the 
general provisions as to inquiries and 
trials. So this challenge also fails. 


11. The suggestion that the 
explanation could not extend the sub- 
stantive provisions of sub-s. (1A) has 
merely to be stated to be rejected 
because the explanation merely ser- 
ves to explain the scope of the expres- 
sion “reasonable cause.” 


12. The last submission that 
there is in any event no guideline for 
making a remand order and, therefore, 
the power to remand an accused per- 
son under Section 344 is ultra vires 
being arbitrary and unguided is 
wholly unacceptable. When a case is 
postponed or adjourned and the ac- 
cused. is in custody the court has to 
exercise its judicial discretion whether 
or not to continue him in custody by 
making a remand order. The court is 
neither bound to make an order of 





. remand nor is it bound to release the 


accused person. The period of remand 
is in no case to exceed 15 days at a 
time. The discretion to make a suita- 
ble order is to be exercised judicially 
keeping in view all the facts and cir- 
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cumstances of the case including the 
nature of the charge, the gravity of 
the alleged offence, the area of investi- 
gation, the antecedents of the accus- 
ed and ali other relevant factors which 
may appropriately help the court in 
determining whether to keep the ac- 
cused in custody or to release him on 
bail. The court has to ensure the pre- 
sence of the accused and a just, fair 
and smooth inquiry and trial of the 
offence charged. The order of remand 
is thus subject to judizial discretion 
and the order is also subject to review 
by the superior courts in accordance 
with law. The power conferred being 
judicial the absence of an express, 
precise standard for determination of 
the question would not render the sec- 
tion unconstitutional. Detention pur- 
suant to an order of remand which 


_appropriately falls within the terms of 


S. 344 is accordingly not open to chal- 
lenge in habeas corpus, 


13. After we had reserved 
orders the petitioner forwarded to this 
Court through jail supplementary 
affidavit containing written argu- 
ments. We have gone through the 
affidavit but we do not find any new 
point requiring discussion. It only 
discloses a further attempt to reopen 
the majority decision of this Court in 
Raj Narain’s case, W.P. No. 330 of 
1970, D/- 11-9-1970 (reported in AIR 
1971 SC 178) (supra) by relying on the 
minority judgment and by submitting 
that Section 344 (1-A), Criminal P. C. 
offends Art. 19 (1) (d) of the Consti- 
tution. All that we need say at this 
stage is that the majority view is bind- 
ing on us. 

14, This petition 
ly fails and is dismissed. f 

Petition dismissed. 


according- 
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Education — Mysore University of 
Agricultural Sciences Act (22 of 1963), 
Section 7 (5) — Validity — Section is 
urconstitutional — (Constitution of 
India, Article 311). 

Section 7 (5) which authorises the 
issuance of notification whereby the 
Government servants are to cease to 
hold the civil posts. which they held 
under the State of Mysore at the time 


when notification is issued is uncon- . 


stitutional, the reason being that it 
amounts to removal from a civil post 
under the State in contravention of 


the provisions of Art. 311. 1969 Lab. 
I. C. 730 (Mys), Affirmed. AIR 1960 
Punj 284, Dist. (Paras 7, 8) 


Cases Referred: Chronological Paras 
(i960) ATR 1960 Punj 284 (V 47)= 
ILR (1960) Punj 781, Amulya ' 
Kumar Talukdar v. Union of B 
India : 9 
Mr. Jagadish Swarup, Solicitor 
General of India (M/s. S. S. Javli and 
S. P. Nayar, Advocates with him), for 
Appellant (In all the Appeals); M/s. 
M. Rama Jois and R. B. Datar, Advo- 
cates, for Respondent No. 1 (In C. As. 
Nos. 1868 to 1871 and 1874 to 1881 of 
1969). i 


The following Judgment of the 
Court was delivered by 

MITTER, J.: The State of Mysore 
has come up in appeal from a common 
jucgment of the High Court at Banga- 
lor2 disposing of a number of writ 
petitions and holding void the com- 
pulsory transfer of the respondents 
herein to the Agricultural University 
under the provisions of the University 
of Agricultural Sciences Act, 1963. 

2. As the same question arises 
in all these appeals it will be suffici- 
ent to state the facts in Civil Appeal 
No. 1868 of 1969 in which one H. Papa- 
nna Gowda is the respondent. The said 
respondent was appointed on January 
7, 1959 as an agricultural demonstra- 
tor in the Mysore Civil Service. His 
appointment was asa‘local candidate’ 
which under the Mysore Civil Service 
Rules means a person appointed not in 
accordance with the rules of recruit- 
‘ment. His services were however 
regularised when he was selected by 
the Public Service Commission for ap- 
pointment to that post on August 27 


1959. By an order dated April 4, 1964 . 


he was transferred and posted as a 
Chemical Assistant of the Sugarcane 
_ Research Station Mandya, in the de- 


‘> 


i 


partment of agriculture: When he was 
thus employed, a law made by’ the 
State Legislature called the University 
of Agricultural Sciences Act, 1963 
(hereinafter referred’ to as the *Act’) 
came into force on April 24, 1964. 
Before the High Court the respondents 
to these appeals challenged the vires 
of S. 7 (5) of the Act and a notifica- 
tion issued thereunder, 

3. The preamble to the Act 
shows that it was an Act to establish 
and incorporate a University for the 
development of agriculture, animal 
husbandry and allied sciences in the 
State of Mysore, 
University was to be a body corporate 
having perpetual succession and a 
common seal. The powers given under 
S. 6 of the Act enabled it inter alia to 
create administrative, ministerial and 
other posts and to appoint persons to 
such posts. Under Section 7 (1) sub- 
ject to the conditions therein mention- 
ed several agricultural and veterinary 
colleges were disaffiliated from the 
Karnatak University or the University 
of Mysore and were.to be maintained 
by the new University as constituent 
colleges. The control and management 
of these colleges were to stand trans- 
ferred to the Agricultural University 
and all its properties and assets and 


liabilities and obligations of the State 


Government in relation thereto were 
to stand transferred to, vest in, or 
devolve upon the said university. 
Under sub-section (4) of Section 7 the 
control and management of such re- 
search and educational institutions of 
the Department of Agriculture, the 
Department of Animal Husbandry 
and the Department of Fisheries of the 
State Government were, as and from 
such date as the State Government 
might by order specify, to be trans- 
ferred to the University and thereupon 
all the properties and assets and liabi- 
ities and obligations of the State 
Government in relation to such insti- 
tutions were to stand transferred to, 
vest in, or devolve upon the Univer- 
sity. Omitting the proviso- which is 
not relevant for our purpose, sub-sec- 
tion (5) provided. 


“Every person employed in any of 
the colleges specified in sub-section (1) 
or in any of the institutions referred to 
in sub-section (4) immediately before 
the appointed day or the date specifi- 
ed in the order under sub-section (4), 
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Under S. 3 (2) the’ 
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as the case may be, shall, as from the 
appointed day or the specified date, be- 
come an employee of the University on 
such terms and conditions as may be 
determined by. the State Governmənt 
in consultation with the Board:” - 


4.- The Board has been defined 
in Section 2 clause (3) as the Board of 
Regents of the University. | 

5. By notification dated Səp- 
tember 29, 1965 the control and 
management of a large number of re- 
search and educational institutions 
were transferred to the University with 
effect from October 1, 1965. The Agri- 
cultural Research Institute, Mandya 
where the respondent was working 
was, one such institution. -Not liking the 
change which his future prospects were 
likely to undergo as a result of the 
notification, the respondent presented 
a writ petition seeking a declaration 
that sub-sections (4) and .(5) of Sec- 
tion 7 of the Act were invalid and for 


a further declaration that he continu- - 
‘ed to be a civil servant under the 


State Government.. To put in brief 
the argument on this head was that 
he had been removed from a civil post 
under the 
the provisions of ‘Article 311. 


6. A further argument was put. 


up that the respondent had been sub- 
jected to hostile discrimination iras- 
much as person who had been ap- 
pointed in the same manner ‘as him- 
self and later in point of time than 
himself had been retained in the ser- 
vice of the State thereby infringing 
Articles 14 and 16 of the Constitut:on. 


L It is not necessary to deal 
with the second point as the appellant, 
in our opinion, must fail on the first. 
There can be no dispute — as indeed 
the learned Solicitor-General was con- 
strained to admit—that the respondent 
and others who had filed writ pəti- 
tions in the High Court challenging the 
notification ceased to hold the civil 
posts which they held under the State 
of Mysore atthe time when the no-ifi- 
cation was issued if it was to have full 
force and effect. Whether the - pros- 
pects of the respondent were or were 
not to be prejudicially affected if he 
was to become an employee of the 
University is not in point. However 
the learned Solicitor-General dew 
our attention to paragraph 17 of the 
counter-affidavit to the writ petition 
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State in contravention of 
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filed in the High Court where it was 
stated that the terms and conditiors of 
transfer as agreed to by the Govern- 
ment and the University provided 
inter alia for the following :— 

(1) Every employee of the Gov- 
ernment on his transfer tothe Univer- 
sity shall enjoy the same pay sca-e. 

(2) He was: to be eligible for 
pensionary benefits in the same manner 
as he had while he was serving the 
Government. 

(3) His claims for higher pay 
scales or higher positions under the 
University shall be.deemed to be on a 
preferential basis in comparison with 
others, provided the qualifications and 


. experience were equal; and 


(4) Every employee of the Zov- 
ernment on his transfer to the Univer- 
sity was to be protected to the extent 
that the terms and conditions of his 
service- under the University would 
not be altered to his detriment. 


8. We are not here concerned 
with the question as to whether for 
all practical purposes the respordent 
was not to be a loser as a result of 
the transfer. Evidently the respon- 
dent held the view that as a civil ser- 
vant of the State of Mysore the pros- 
pects of promotion to higher osts 
with better scales of pay were greater 
in the service of the State with its 
manifold activities in various depart- 
ments. For better or for worse, the; 
notification resulted in extinctior: ofj 
his status as a civil servant. 


9. - The learned Solicitor-Gene- 
ral sought to rely on a judgmenz of 
the Punjab High Court in Amulya 
Kumar Talukdar v. Union of India, 
ILR (1960) Punj 781 = (AIR 1960 Punj 
284) a case which was considered by 
the High Court of Mysore, in aid- of 
his contention that the transfer o2 the 
kind effected in this case had been 
held to-be valid by the Punjab High 
Court: The High Court at Bangalore 
went into the question rather. elabo- 
rately and noted that there were many 
differences between the provisiors of 
the Indian Institute. of Technology 
(Kharagpur) Act, 1956, the Act im- 
pugned in the Punjab High Court and 
the Agricultural University Ac: of 
1963. In the Punjab case the peti- 
tioner had initially been appointed by 
the Director, Indian Institute of Tech- 
nology, Kharagpur as a peon. As a re- 
sult of the Act of 1956 the Institute 
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declared to be one of national 
importance, was constituted under the 
Act providing inter alia that the em- 
ployees who were working in the 
Institute before were to bold office or 
service thereafter upon the same terms 
and conditions and with the same 
rights and privileges as to pension, 
leave, gratuity, provident fund and 
other matters as they would have 
held the same on the date.of com- 
mencement of the Act as if the Act 
had not been passed. In the case be- 
fore us the Act provides by suə-sec- 
tion (5) of Section 7 that the terms 
and conditions of the Governmert em- 
ployees immediately before the ap- 
pointed day or the date specified in 
the notification were to be such as 
might be determined by the State 
Government in consultation with the 
Board. The learned Judge of the 
Punjab High Court on the facts of 


that case found it unnecessary tc exa- 


mine the argument whether tke as- 
sent given by the President tc the 
Indian Institute of Technology Bill had 
the effect of terminating the status of 
the petitioners as Government. ser- 
vants by the President as also the 
argument raised on their behalf that 
their lien had been terminated under 
the Fundamental Rules without their 
consent. The Punjab decision cannot 
therefore apply to the case as present- 
ad before us. 

10. In the result the appeals 
fail and are dismissed with costs. 
There will be one set of hearing fee. 

Appeals dismissed. 
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lant v. State of Gujarat, Respondent. 
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Post Office Act - (1898), Section 72 
-— Complaint — Meaning — Mere 
information to Police not sufficient as 


complaint ` ‘Decision of Gujarat 
High Court, "Reversed. : 
The expression “complaint” in 


Section 72 cannot be equated to mere 
IN/IN/D958/70/DHZ/M 
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information or accusation. It is a 
formal document indicting an officer 
of the postal department for a crimi- 
nal offence. The purpose behind Sec- 
tion 72 is that officials of the postal 
department skould not be harassed 
with frivolous prosecutions and that 
before any of the prosecutions con- 
templated by Section 72 is launched, 


the authorities mentioned in that sec-- 


tion should have examined the appro- 
priateness: of launching a prosecution 
and either file a complaint themselves 
or authorise the filing of such a com- 
plaint. An information laid before 
the police or even a sanction of the 
concerned authority granted for’a pro- 
secution by the police would not meet 
the requirements of Section 72. There 
should be a formal complaint as con- 
templated by Section 4 (1) (h) of the 
Criminal Procedure Code. (1906) 10 
Cal WN 1029 and. AIR 1953 Trav-Co 
537 and (1965) 2 Cri LJ 165 (Guj) and 
(1966) 7 Guj LR 698, Rel. on. Deci- 
sion of Gujarat High Court, Reversed. 
(Para 8) 
Cases Referred: Chronological Paras 
(1966) 7 Guj LR 698 = ILR 
(1966) Guj 576, Alubhai Mujat- 
bhai v. State of Gujarat 10 
(1965) 1965-2 Cri LJ 165 (Guj) 
Narotamdas Bhikhabai v. State 
of Gujarat 10 
(1953) AIR 1953 Trav-Co 537. 
(V 40) = ILR (1953) Tray-Co 
600, Gnanaprakasam Barnabas 
v. State 10 
(1906) 10 Cal WN 1029, Emperor 
v. Rohini Kumar Sen 
The following judgment of the 
Court was delivered by 
HEGDE, J.:— The appellant was 
tried and convicted by the Judicial 
Magistrate Ist Class, Ist Court, Broach 
under Section 55 of the Indian Post 
Office Act, 1898 (to be hereinafter 
referred to as the Act) and sentenced 
to suffer rigorous imprisonment for 
one month and to pay a fine of 
Rs. 100/- in default to suffer rigorous 
imprisonment for three weeks. In 
appeal that conviction was affirmed by 
the learned Sessions Judge, Broach. 
In his revision petition before the 
High Court of Gujarat, the principal 
contention takan by him was that the 
learned Magistrate was not competent 
to take cognizance of the case against 
him as there was no complaint as 
required by Section 72 of the Act. 
The revision petition was admitted for 


ay 


~y 
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hearing and notice issued to the res- 
pondent but when the matter came 
up for hearing before Raju, J., ihe 
Jearned Judge rejected the revision 
petition with these cryptic remarks: 

“Heard the learned Counsel for 
the petitioner. I do not wish to exer- 
cise my revisional jurisdiction in this 
matter.” 

2. Thereafter this appeal was 
brought after obtaining a certificate 
from the High Court under Article 134 
(1) (c) of the Constitution. 


3. The learned Counsel for the 
appellant, Mr.-H. K. Puri challenged 
the convictidn of the appellant on the 
sole ground that the appellant’s trial 
was illegal as the case against the 
appellant was not proceeded on the 
basis of a complaint made by order of, 
or under authority frorn, the Director 
General or Post Master General as 
required by Section 72 of the Act. 


4, The case against the appel- 
lant was taken cognizence of on the 
basis of a report by the police under 
Section 173 of the Criminal Procedure 
Code after making an enquiry under 
Ch. XIV (Pt. V) of that Code. kL is 
true that the investigation of the case 
was launched on the basis of the in- 
formation given by the postal authori- 
ties. We shall even assume that the 
investigation’ in question was made 
after obtaining the sanction of the con- 
cerned Post Master Ganeral as œn- 
tended by the learned Counsel for the 
respondent. 


5. Section 55 of the Act reads 
thus: 


“Whoever, being an officer of the 
Post Office entrusted with the pregar- 
ing or keeping of any document, 
fraudulently prepares the document 
incorrectly, or alters or secretes or 
destroys the document, shall be 
punishable with imprisonment for a 
term which may extend to two years, 
and shall also be punishable with 
fine”. 

6. In brief the . accusation 
against the appellant is that- he 
fraudulently prepared certain decu- 
ments in the post office where he was 
serving as a delivery clerk. 

OTL Section 72 of the Act pre- 
scribes: 

“No Court shall take cognizance 
of an offence punishable under any of 
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the provisions of Sections 51, 53, 54, 
Clauses (a) and -(b), 55, 56. 58, 59, 61, 
64, 65, 66 and 67 of this Act, unless 
upon complaint made by order of, or 
under authority from, the Director 
General or a Post Master General”. 


8. The question for considera- 
tion is whether there is such a “com- 
plaint”? in this case? The expression 
“complaint”? is not defined in the Act 
but the “complaint” contemplated 
under Section 55 is one that initiates 
a prosecution on the basis of which 
the accused if found guilty is punish- 
able with imprisonment for a term 
which may extend to two years and 
also with a fine. That being so the 
expression “complaint”? in Section 72 
cannot be equated to mere informa- 
tion or accusation. The context in 
which that expression is used in Sec- 
tion 72 indicates that it is a formal 
document indicting an officer of the 
postal department for a criminal of- 
fence. The purpose behind Section 72 
is that officiais of the postal depart- 
ment should not be harassed with 
frivolous prosecutions and that before 
any of the prosecutions contemplated 
by Section 72 is launched, the autho- 
rities mentioned in that Section should 
have examined the appropriateness of 
launching a prosecution and either 
file a complaint themselves or autho- 
rise the fling of such a complaint. 
Such a requirement will not be satis- 
fied if the concerned authorities mere- 
ly ask the police to investigate 
into. the case and take appropriate 
action. An information laid before 
the police or even a sanction granted 
for a prosecution by the police would 
not meet the requirements of Sec. 72. 
If the legislature contemplated that a 
mere information to the police by the 
appropriate authority is sufficient then 
there was no need to enaci Section 72. 
Further if all that was required was 
to obtain the sanction of the concern- 
ed authority then the legislature would 
have enacted a provision similar to 
Section 197 of the Criminal P. C. The 
fact that the legislature did not 
choose to adopt either of the two 
courses mentioned above is a clear in- 
dication of the fact that the mandate 
of Section 72 is that there should be 
a formal complaint as contemplated 
by Section 4 (1) (h) of the Criminal! 
Procedure Code which savs: 


“ “Complaint” means the allegation 
made orally or in writing to a Magis- 
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trate, with a view to his taking action 
under this Code, that some person 
whether known or unknown, has com- 
mitted an offence, but it does not in- 
clude the report of a police officer”. . 


If we ‘understand the word 


“complaint” in Section 72 of the Act 
as defined under Section 4 (1) (h) of 
the Criminal P. C., as we think we 
should, then there was admittedly no 
“complaint” against the appellant 
which means that the learned Magis- 
trate was incompetent to take cogniz- 
ance of the case. From that it follows 
that the trial of the case was an in- 
valid one and that the appellant was 
n without the authority of 
aw. 


10. The meaning of the word 
“complaint” in Section 72 of the Act 
had come up for consideration before 
several High Courts. The conclusion 
reached by those High Courts accords 
with that reached by us. As far back 
as 1906 the meaning of the word 
“complaint” in Section 72 of the Act 
came up before a Division Bench of 
the Calcutta High Court in Emperor 
v. Rohini Kumar Sen, (1906) 19 Cal 
WN 1029. The Court held that the 
prosecution therein was vitiated be- 
cause of the failure to comply with 
the requirements of Section 72 of the 
Act. A similar view was taken ky the 
Travancore-Cochin High Court in 
Gnanaprakasam Barnabas v. State, ILR 
(1953) Trav-Co 600 (AIR 1953 
Trav-Co 537). Raju J. himself took 
that view in Narotamdas Bhikhabai v. 
State of Gujarat, (1965) 2 Cri LJ 165 
(Guj). That.decision was rendered 
by the learned Judge on September 2, 
1963. The same view was taken by 
another bench of the Gujarat High 
‘Court in Alubhai Mujabhai v. State of 
Gujarat, (1966) 7 Guj LR 698 No 
contrary decision was brought to our 
notice. 


11. For the reasons mentioned 
above we allow this appeal, set aside 
the conviction of the appellant and 
acquit him. The fine levied if it had 
been recovered from the appellant 
will be-refunded to him. 


Appeal allowed. 





Shivappa v. State of Mysore 


AIR 1971 SUPREME COURT 196 
(V 58 C 50) 


(From: Mysore)" 
"M. HIDAYATULLAH, C. J.A. N. 
RAY AND I. D. DUA, JJ. 
_Shivappa and others, Appellants 
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Criminal Appeal No. 87 of 1967, D/- 
19-2-1970. 


(A) Penal Code (1860), S. 395 — 
Sentence — Offence though serious no 
injury caused — Held sentence of three 
years’ rigorous imprisonment would 
meet ends of justice. (Para 7) 


(B) Evidence Act (1872), S. 114 — 
Presumption whether accused were 
receivers of stolen property or were 
dacoits when to be drawn stated. 


If there is cther evidence to connect 
an accused with the crime of dacoity 
itself, however small, the finding of 
the stolen property with him is a piece 
of evidence which connects him further 
with the crime. There is then no ques- 
tion of presumption. The evidence 
strengthens the other evidence already 
against him. It is only when the ac- 
cused cannot be connected with the 
crime except by reason of possession of 
the fruits of crime that the presump- 


‘tien may be drawn. In what circum- 


stances the one presumption or the 
other may be drawn depends upon the 
circumstances under which the disco- 


very of the fruits of crime are made 


with a particvlar accused. If the gap 
of time is toc large, the presumption 
that the accused was concerned with 
the crime itself gets weakened. The 
presumption is stronger when the dis- 
covery of the fruits of crime is made 
immediately after the crime is com- 
mitted. The reason is obvious. Dis- 
posal of the fruits of crime requires the 
finding of a person ready to receive 
them and the shortness of time, the 
nature of the sroperty which is dispos- 
ed of, that is to say, its quantity and 
its character determine whether the 
person who had the goods in his pos- 
Session received them from another or 
was himself the thief or the dacoit. In 
some cases there may be other elements 
which may point tothe way as to how 
the presumption may be drawn. They 
differ from csse to case. i 


E A E ae A, 
*Criminal Appeal No. 29 of 1965, D/- 
24-1-1967 — Mys.) 
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The goods stolen were a large quan- - 


a of cloth taken for sale-tọ -the mar- 
et. 
were being taken back to the dealers 
by the cartmen. A large number of 
persons said to be 20 in number pelted 


stones at the cartmen and looted the 


property. Immediately -afterwards a 


. number of searches were made and the 
- goods were found with „various per- 


sons. 

Held under the EE TEET it was 
legitimate to raise the presumption 
that the persons with whom the goods 
were found were the dacoits themselves. 

(Paras 5, 6) 

Mr. A. S. R. Chari, Sr. Advocate (Mr. 
R. V. Pillai Advocate with him), for 
Appellants; Mrs. Shyamala Pappu and 
Mr. S. P. Nayar, Advocates, for Ees- 
pondent. 


The following Judgment of the Ccurt 
was delivered by 


HIDAYATULLAH, C. J.:— These are 
14 appellants who appeal against their 
conviction under section 395. of the 
Indian Penal Code and sentences cf 5 
years’ rigorous imprisonment and ine 
of Rs. 10000/- passed on them. Origi- 
nally 20 persons were tried and con- 
victed for the same offence and receiv- 
ed a like sentence. 14 alone have ap- 
pealed to this Court. The incicent 
which tock place on July 28, 1962 was 
theft by dacoity of certain cotton pieces 


from two carts within the limits of- 
Linsugur- Police Station at about 11. 30. 


p-m. 


2. The facts are that, two traders in 
cloth sent their wares in carts for sale. 
The cartmen halted after the market 
was over on the way for food. There- 
after six carts left for Mudgal at atout 
10 p.m. When the carts reached a 
Nala called Heri Halla about _ three 
miles from Lingsugur at about 11-30 
p.m. 20 persons are said to have ap- 
proached the carts and pelted: stones. 
It -was a dark night and the assailants 
were not identified. 
four out of the six carts escaped, but 


two carts were looted. -The police in-. h 


vestigated the case and arrested the 20 
persons who were accused in the case 
as being the culprits anyones in this 
incident. 


3. Itis not. necessary to go into rest 
of the case or. the evidence on which 
the case of dacoity was established, 
because dacoity as such is not challeng- 
ed before us. The accused were con- 


Those goods’ were not. sold and 


It appears that 
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victed on the sole evidence of having 
in. their possession pieces of cloth 
which were later identified to belong ` 
to the traders. Searches tcok place be- 


“tween July 30, 1962 and August 17, 


1962. In these searches cloth which 
was undoubtedly stolen at the time of 
the dacoity was found in their houses. 
The High Court and the Court below 
drew from this the conclusion that the 
appellants were themselves the dacoits, 
and convicted them accordingly under 
S. 395 of the Indian -Penal Code and 
sentenced them to 5 years’ rigorous 
imprisonment and fine of Rs. .100/-. 


4. In this appeal, the only conten- 
tion raised by Mr. A. S. R. Chari is 
that the presumption that they were 
dacoits ought not to have been drawn 
Since the circumstances co not admit 
the drawing of such a presumption in 
the case. According to Mr. Chari, the 


- presumption to be drawn ought to have 


been one under Section -411 of the 
Indian Penal Code or at the.most under 
S. 412 of the Indian Penal Code but 
not of complicity in the crime of dacoi- 
ty. He contends that the cireumstan- 
ces under which the one presumption 
or the other may be drawn under Sec- 
tion 114 of the Indian Evidence Act 
have not been stated by Jaw and there- 
fore it is necessary always to start with 
the lesser presumption and draw the 
higher presumption only when there is 
some other evidence to show the com- 
plicity of the personin the crime it- 
self. .According to him there is no other 
evidence in the case which points to 
the complicity of the’ 14 appellants in 
the crime of dacoity and therefore as 
they cannot be suspected to be daccits 
themselves, the only presumption to - 
be drawn is one of receivars of stolen 
property or as_ receivers of property 
which was stolen in a dacoity. 


5. In our opinion, the law advocat- 
ed by Mr. Chari is not correct. If there 
is other evidence to connect an accus- 
ed with the crime itself, hawever small, 
the finding of the stolen. property with 
im is a piece of evidence which con- 
nects him further with the crime. There 
is then no question of presumption. 
The evidence strengthens the other evi- 
dence already against him. It is only 
when the accused cannot be. connected 
with the crime except by reason of 
possession of the fruits of crime that 
the presumption may be drawn. In 
what circumstances the cne presump- 
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tion or the other may be drawn, it is 
not necessary to state categorically in 
this case. It-all depends upon the cir- 
cumstances under. which the discovery 
of the fruits of crime are made with a 
particular accused. It has been stated 
on more than one occasion that if the 
gap of time is too large, the presumption 
that the accused was concerned with 
the crime itself gets weakened. The 
presumption is stronger when ‘the dis- 
covery of the fruits of crime is made 
immediately after the crime is com- 
raitted. The reason is obvious. Dis- 
posal of the fruits of crime ‘requires 
the finding of a person ready to receive 
them and the shortness of time, the 
nature of the property. which is dis- 
posed of, that is to say, its quantity and 
its character determine whether the 
person who had the goods in his pos- 
session received them from another ar 
was himselfthe thieforthe dacoit. In 
some cases there may be other ele- 
ments which may point to the way as 
to how the presumption may be drawn. 
They need not be stated here for they 
differ from case to case. In the present 
case, the goods stolen were a large 
quantity of cloth taken for sale to the 
market. These goods were not sold 
end were being taken back to the 
dealers by the cartmen. A large num- 
ber of persons said to be 20 in number 
pelted stones at the cartmen and loot- 
ed the. property. Immediately after- 
wards a number of searches were made 
end the goods were found with various 
persons who were prosecuted. as offen- 
Gers and they have been presumed to 
be involved in the dacoity itself. It 
may be noticed that from each person 
z large number of goods of the same 
type such as 20 choli pieces or ten 
pieces of cloth were found. It is im- 
possible to think that within the short 
time available, these goods could have 
been easily disposed of to receivers of 
stolen property or could be placed in 
the custody of friends till such time as 
the original offenders could take them 
away. The time gap in some cases is 
és short as two days and in some others 
it is not more than five days. In two 
cases only the time gap is about 19 
days. Even then we think that the 
time gap is too short for original offen- 
Cers to have disposed of the property 
to these appellants or to have left the 
goods in their custody till such time as 
the original offenders could A have taken 








' them away. 
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- offence no doubt was serious. 
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6. We are, therefore, satisfied that 
the proper inference was drawn in 
this case. 
that the offence was committed at night 
by as many as20 persons or more. 
The houses of 20 persons were séarch- 
ed and large quantities of the stolen 
goods were found in their houses. It is 
impossible to think that these 20 per- 
sons were merely receivers of stolen 
property from some other 20 persons 
who were the dacoits. It is legitimate 
therefore to reise the presumption in 
this case that the persons with whom 
the goods were found were the decoits 
themselves. This presumption has been 
drawn and in our opinion rightly in 
this case. The conviction was there- 
fore correct in all the circumstances of 
the case. 


7. As regards the 
But no 
injury beyond one appears to have 
been caused. Therefore we think that 


a sentence of three years’ rigorous im- 


the . sentence, 


prisonment will meet the ends of jus-|' 


tice in this case. The sentence is re- 
duced to three years’ rigorous impri- 
sonment. The sentence of fine will 
stand.. The appeal is allowed to this 
extent. 

- Appeal partly allowed. 
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pleted on date of application for gur- 
chase. 


In order to claim a right of purckase 
as against the landowner under S. 18 
(1) G), the minimum period of six years 
should have been completed at the 
time when the application for purckase 
by the tenant is made, and it is not 
necessary that he should have been a 


tenant of the land on April 15, 1953- 


when the Act came into force. Pro- 
vided the other conditions are satisfi- 
ed, such a tenant will be entitled to 
purchase the land. (1963) 65 Pun LR 
652 & ILR (1967) 2 Punj & Har 120 
and AIR 1970 Punj & Har 23, Dis- 
tinguished. (Para 35) 
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The following Judgment of the Court 
was delivered by 


VAIDIALINGAM, J. :— The common 
question that arises for consideration in 
all these writ petitions filed under 
Art. 32 and the civil appeals, on certi- 
ficates granted by the High Court, is 
whether a tenant, in order to claim the 
right of purchase as against the land- 
owner, under Section 18 (1) of the Pun- 
jab Security of Land Tenures Act, 1953 
(Act X of 1953) (hereinafter referred to 
as the Act), should have been in con- 
tinuous occupation of the land compri- 
sed in his tenancy for a minimum 
period of six years, on the date when 
the Act came into force (April 15, 1953), 
or on the date when he files the appli- 
cation for -purchase to the concerned 
authority under the Act. A subsidiary 
point also arises for consideration viz., 
whether the person who claims the 
right to purchase, should have been a 
tenant on the date when the Act came 
into force. 

2. The circumstances wunder which 
these writ, petitions and appeals arose, 
may be briefly stated. 

3. We shall first take up for consi- 
deration Civil Appeal No. 2356 of 1966. 


4. Respondents 2 and 3, who are the 
tenants under the appellant landowner, 
in this appeal, filed on January 10, 1961 
before the Assistant Collector, I Grade, 
Fazilka, an application under S. 18 (1) 
of the Act for purchase from their land- 
lord 19 acres and 7 kannals of land 
comprised in their tenancy. Their case 
was that they had been in continuous 
occupation of the land comprised in 
their tenancy for a minimum period of 
six years and, as such, they were en- 
titled to purchase the land. Their 
claim was resisted by ‘the appellant 
land-owner on the ground that it was 
only those tenants who had completed 
a continuous period of six years of 
tenancy prior to the commencement of 
the Act who were entitled to purchase 
the land under Section 18 (1) of the 
Act and as the applicants did not 
satisfy that test, the application was not 
maintainable. The Assistant Collector, 
by his order dated March 29, 1961 over- 
ruled the objection of the land-owners 
and held that the application filed by 
the tenants was maintainable as simi- 
lar purchase applications had been en- 
tertained without regard to any date of 
completion of six years of continuous 
tenaney and in this view the matter 
was directed to be posted for further 
hearing. The applicants challenged this 
order of the Assistant Collector by an 
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appeal taken before the Collector, Fe- 
rozepore. The Collector, by order dated 
June 9, 1961 reversed the order of the 
Assistant Collector and held that no te- 
nant who had not been in continuous 
possession for six years on the com- 
mencement of the Act could apply, 
under Section 18 (1) of the Act, for 
purchasing the property and that-the 
six year period should have been com- 
. pleted at the time the Act came into 
force. In this view he held that the 
application filed by the tenants was not 
maintainable. -` 

5. The tenants carried the matter in 
appeal before: the Additional Commis- 
sioner, Jullundur Division, who, by his 
order dated December 14, 1962, agreed 
with the Collector and dismissed the 
appeal. The tenants went in revision 
before the Financial Commissioner, 
Revenue, Punjab, who by his order 
dated April 24, 1963 reversed the orders 
of the Collector and the Additional 
Commissioner. The Financial Commis- 
sioner held that the right of purchase 
under Section 18 (1) of the Act could 
be exercised by a tenant whose tenancy 
existed on. the date of the commeénce- 
ment of the Act and who has been in 
continuous occupation of the land com- 
prised in his tenancy for a minimum 
period of six years on the date of the 
application for the purchase of the land 
and the land has not been included in 
the reserved areaof. the land-owner. 
The Financial Commissioner further 
held that a tenant who, on the date of 
the application for purchase, owns or 
holds land exceedingthe permissible 


area will not be entitled to purchase the ` 


land under his tenancy. After setting 
aside the orders of the Collector and 
the Additional Commissioner, the mat- 
ters were remanded to the Assistant 
Collector, Fazilka, for a decision on 
merits. 


6. The appellants-land owners filed 
Civil Writ No. 715 of 1963 in the High 


Court of Punjab to quash the orders of 


the Financial Commissioner, Revenue, 
Punjab. The tenants of. certain other 
properties had also filed applications 


for purchase and their landlords had - 


filed Civil Writ No. 716 of 1963 before 
the Punjab High Court. Both these 
Civil Writ Petitions were disposed of 
by common judgment of the High 
Court, dated October 1, 1963. After a 
consideration of the scheme of the Act 
and in particular the provisions of Sec- 
tion 18, the High Court held that to 
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have the benefit of S. 18 (1) @, the 
tenants must be in continuous occupa- 
tion of the land under their tenancies 


for a period of six years on the date of 


making the application for purchase 
under that 
High Court agreed with the views ex- 
pressed by the Financial Commissioner 
on this point and left open for consi- 
deration by the Assistant Collector cer- 
tain. other aspects that appear to have 
been pressed on behalf of the tenants. 

. % Civil Appeals -No. 2356 of 1966 
and 2357 of 1966 are directed against 
the orders passed ‘in Civil Writ Peti- 


tions Nos. 715 and 716 of 1963 respect- - 


ively.. Similarly, a group of eight civil 
writ petitions had been filed by other 
land owners kefore the Punjab and 
Haryana High Court challenging the 
orders. passed by the Financial Com- 
missioner, Revenue, upholding the right 
of the tenants to purchase the lands 
concerned. Civil Appeals Nos. 1471 of 


‘1968 and 1508 to 1514 of 1968 are 


directed against the orders passed by 
the High Court dismissing those writ 
petitions. . 

8. Certain other ‘Isnd-owaer had 
contested the maintainability of -appli- 
cations filed by their tenants for pur- 
chase under 18 (1) and had made 
request to the ee authorities to 
stay the proceedings and await the 
decision of this Court in Civil Appéals 
Nos. 2356 and 2357 of 1966. Apart from 
questioning the maintainability of the 
applications fied by the tenants and 
the jurisdiction of the authorities to 
entertain those applications, certain 
other contentions had also been taken 
by the landlords. Stay of proceedings 
asked for by the land-owners was de- 
clined by the authorities and finally, 
by the Financial Commissioner, Reve- 
nue, by..his order dated February 29, 
1968. Against this common order Writ 
Petitions Nos. 116 of 1968 and 190 to 
214 of 1968 have been filed, under 
Art. 32. In those Writ Petitions the 
jurisdiction of the authorities to enter- 
tain the applications under S. 18, filed 
by the tenants, arises for consideration. 

9. At the outset we may state that 
in all these matters we are giving our 
decision. only regarding the interpreta- 
tion of Section 18 of the Act with 
special reference to the points men- 
tioned at the beginning of this judg- 
ment, and anv other matters which 
may arise for consideration in these 
proceedings are left open to be adju- 


‘section. Accordingly the . 
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dicated upon by the appropriate au- 


thorities concerned, before whom pro- 


ceedings may be pending. , 

10. On behalf of the land-owners, 
Mr. B.R.L. Iyengar, learned counsel, 
after a reference to the material pro- 
visions of the Act, urged that ihe 
interpretation put on Section 18 by 
the High Court is against the entire 
scheme of the statute and that such 
an interpretation will defeat the v=ry 
object and purpose for which the Act 
had been passed. Counsel pointed Dut 
that the Act clearly incicated that the 
lands treated as surplus area were 
exclusively intended fcr being utilis- 
ed for re-settlement of tenants al- 
ready ejected from the land or who 
were liable to be ejected under Sec- 
tion 9 (1) (i) of the Act. He furtmer 
pointed out that if the test of six 
years’ continuous occupation, dealt 
with under S. 18 of the Act, is œn- 
sidered to be satisfied with reference 
to the date when the application for 
purchase is made by a tenant, as Feld 
by the High Court, there will. be a 
conflict between S. 10-A and S. 18. 
Counsel finally urged that having 
regard to the scheme of the Act, con- 
tinuous possession for a minintum 
period of 6 years under S.-18 of the 
Act must be such possession on the 
date the Act came into ‘force viz., 
April 15, 1953 and tenants who did 
not satisfy this conditian were not en- 
titled to exercise the right of purckase 
under S. 18. 


11. Mr. S. V. Gupte, learned coun- 
sel appearing for the tenants, on the 
other hand pointed out that the object 


` of the Act was to put a ceiling on the 


extent of property that could be teld 
by a tenant ` or a landlord and for 
stabilising tenancies of long dura-ion 
and confer on such tenants the right of 
pre-emption and a right of purchase. 
Counsel ‘pointed out that the Act did 
not snap the relationship of landlord 
and tenant, but, on the other hend, 
tried to maintain the same. There 
was no prohibition, he pointed out, 
anywhere in the Act against creation 
of new tenancies after April 15, 1353. 
He further urged that the scheme of 
the Act- clearly indicated that apart 
from other rights, a right of purchase 
was given to a tenant who was in 
actual possession of the land and if 
the tenant satisfied the requirercent 
of having been in continuous posses- 
sion for a minimum period of six 


to provide for the 
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years on the date of his filing an ap- 
plication for purchase, S. 18 (1) (i) 
would stand attracted.. It was also 


. urged that having due regard to the 


various provisions of the Act, there 
was no warrant to restrict the right of 
purchase under Section 18 (1} (i) only 
to a tenant who had been in continu- 
ous occupation of the land for a mini- 
mum period of six years on the date 
of the coming into force of the Act. 


12. The other learned counsel, ap- 
pearing in some of these matters either 
for the landlords or for the tenants 
have adopted the arguments of Mr. 
Iyengar and Mr. Gupte, respectively. 


13. It is necessary to broadly con- 
sider the general scheme of the Act 
in the first instance. The Act came 
into force on April 15, 1953 and it was 
security of land 
tenure and other incidental matters. 
The Act has been amended from time 
to time in 1953, 1955, 1959 and 1962. 
Under the Act, as originally passed, it 
is to be noted that there were two 
other sections viz., Ss. 7 and 15, which 
were later omitted. Even underS. 18, 
originally the period provided was 12 
years. By the amendment Act, Pun- 
jab Act XI of 1955, the period was 
reduced to 6 years. 


14, As Mr. Iyengar, in the course 
of his arguments, has referred to Sec- 
tions 7.and 15, we shall just refer to 
the substance of those provisions. Sec- 
tion 7, dealing with the minimum 
period- of tenancy, provided that no 
tenant on land other than the reserv- 
ed area of a landowner shall be liable 
for ejectment before the expiry of a 
period of ten years from the com- 
mencement of the Act or from com- 
mencement. of his tenancy, whichever 
is later, and this was notwithstanding 
anything to the contrary contained in 
any other law and except as provided 
by the Act. Section 15 is a corollary 
to Section 7 and it provided that when 
a tenant, after the expiration of the 
period specified in Section 7 has been 
allowed to hold over, his tenancy shall 
be deemed to have been renewed for 
a further period of 10 years com- 
mencing from the date of its expira- 
tion, on the same terms and condi-~ 
tions. The object of Mr. Iyengar rely- 
ing upon these provisions was to show 
that the only protection intended to 
be given to tenants on land other than 
on the reserved area of a landowner 
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was to give a fixity for a period of 10 
years and, if- such tenants hold over, 
the tenancy was protected for a fur- 
ther period of 10 years. These sec- 
tions, which have been subsequently 
deleted, do not, in our opinion, lend 
any support to Mr. Iyengar in the 
interpretation to be placed on S. 18. 


15. By the Punjab Amendment Act 
XI of 1955, certain amendments were 
made in the parent Act. 

16. Section 2 (5-a) defining ‘Sur- 
plus Area’ was introduced by this 
Amendment. Section, 7 of the origi- 
nal Act was deleted. Section 10-A was 
introduced and the period of 12 years 
in Section 18 was substituted by a 
reduced period of 6 years. Section 16 
of the original Act was substituted by 
new section. 

17. Section 15 of the original Act 
was omitted by the Punjab Act XXXII 
of 1959. ; 

18. One of the amendments in 1962 
was the substitution of the new sec- 
tion 6 in the place of the old section. 

19. We shall now refer to the mate- 
vial provisions of the Act, as it stands 
at present. l 


. 20. We have already mentioned 
that the Act was passed to provide for 
the security of land tenure and other 
incidental matters. Section 2 defines 
the various expressions. In particu- 
lar, it is only necessary to refer to the 
definition of the expressions ‘permis- 
sible area’ ‘reserved area’ and ‘surplus 
area’, ‘Permissible area’ under S. 2 
(3), in relation: to a landowner or te- 
nant means thirty standard acres and 
where such thirty standard acres on 
being converted into ordinary acres 
exceed sixty acres, such sixty acres. It 
is not necessary to refer to the proviso. 
‘Reserved area’, under S. 2 (4) means 
the area lawfully reserved under 
the Punjab Tenants (Security of Tenu- 
res) Act, 1950 as amended by Presi- 
dent’s Act of 1951. Section 2 (5-a) 
defines ‘surplus area’. Broadly speak- 
ing, ‘permissible area’ related to the 
thirty standard acres which a land- 
owner or a tenant could possess and 
the ‘reserved area’ meant the area 
lawfully reserved under the Act of 
1950, as amended by President’s Act 
of 1951. That will be an area which 
the landowner will be entitled to 
choose for himself from his holdings 
“in order to enable him to have the 
permissible area of thirty standard 
ecres. ' Generally speaking, excess 
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area not in the possession of any te- 
nant will be the surplus area so far as 
a landowner is concerned. 


21. Section 5 gives a right to a 
landowner who owns land in excess 
of the permissible area to reserve out 
of the entire land held by him in the 
State of Punjab any parcel or parcels 
not exceeding the permissible area. 
Section 5-A makes it obligatory on a 
landowner and tenant holding land in 
excess of the permissible area to fur- 
nish a declaretion in the manner and 
within the period provided therein. 
Section 5-B (1) enables a landowner 
who has not exercised his right of 
reservation under the Act to select his 
permissible area and intimate the 
selection to the authority concerned, 
in the manner and within the period 
stated therein. Sub-s. (2) gives power 
to the prescribed authority in cases 
where a landowner fails to select his 
permissible area to select the parcel 
or parcels of land which such land- 
owner may be entitled to retain under 
the Act. Any transfer of land, ex- 
cepting those mentioned under S. 6, 
made between August 15, 1947 and 
February 2, 1955 will not affect the 
rights of tenants of such land under 
the Act. Section 8 safeguards the con- 
tinuity of a tanancy. Section 9 pro- 
vides for the conditions under which 
a tenant is liable to be evicted and 
under sub-s. (1) (i) a tenant on the 
area reserved under the Act or isa 
tenant of a small landowner can be 
evicted. But, under Section 9-A, a 
tenant liable to ejectment under cl. (i) 
of sub-s. (1) cf Section 9, ‘cannot be 
dispossessed unless he is accommodat- 
ed on a surplus area 
with the provisions of Section 10-A or 
otherwise on some other land by the 
State Government. Section 10 gives 
a right of restoration to a tenant who 
has been ejected from any land in 
excess of the permissible area between 
August 15, 1947 and April 15, 1953 
provided the land is under self-culti- 
vation and the ejectment has been on 
grounds other than those ‘mentioned 
in Section 9. Under sub-s. (4) of S. 10, 
in case of such restoration, the land- 
owner or any other person in actual 
possession is entitled to such com- 
pensation as may be determined by the 
Assistant Collector from the tenant 
intended to be restored. Section 10-A 
gives power to the State Government 
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or any officer empowered by it in that 
behalf to utilise any surplus area for 
the resettlement of tenants ejected or 


to be ejected under cl. (i) of sub-s. (1) - 


of S. 9. 


22. It will seen that while provid- 
ing for eviction of a tenant from a 
reserved area under’S. 9 (1) (i), that 
tenant is safeguarded by S. 9-A pro- 
viding that his dispossession shall not 
take place unless he is accommodated 
on a surplus area and S. 10-A provides 
for utilisation of surplus area for 
resettlement of tenants ejected or to 
be ejected under cl. (i) of sub-s. (1) of 
S. 9. These three provisions are in- 
terlinked and inter-connected. The 
Explanation to S. 10-A (b) makes it 
clear that the utilisation of any sur- 
plus area will not affect the right of 
a landowner to receive rent from the 
tenant so settled. 


"23. Section 12 provides for the 
quantum of rent payable by a tenant 
for the land held by him. Section 14-A 
provides for the procedure to be adop- 
ted by a landowner desiring to eject 
a tenant under the Act. Under S. 16, 
excepting in the case of lands acquired 
by the State Government or by a keir 
by inheritance, no transfer or disposi- 
tion of lands after February 1, 1355 
shall affect the rights of the tenant 
thereon under the Act. Section 17 
gives to the tenants mentioned there- 
in, a right of pre-emption. 


24. The various provisions, referred 
to above, in our opinion, clearly irdi- 
cate that the Act does not snap the 
relationship of landlords and tenents 
once and for all. In fact that rela- 
tionship is fairly well preserved and 
a limited right of evicting tenants is 
given to the landlord and an obliga- 
tion to pay rent is also cast upon the 
tenant. But, in respect of tenants who 
are evicted or are liable to be evicted 
under S. 9 (1) (i) of the Act, provision 
is made for re-settling them under 
S. 9-A read with Section 10-A of the 
Act. Such resettlement does not 
affect the right of the landowner to 
receive rent from the tenant. The 
provisions of S. 6 and S. 16 also indi- 
cate that excepting the particular 
types of transactions, referred to there- 
in, no other, dealing with the rro- 
perty by the landowners will af=ect 
the rights that the tenant has under 
the Act. In fact these two provisions 
take in cases of transfer prohibited 
thereunder after August 15, 1947 and 
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also subsequent to the date of the 
coming into force of the Act. It will 
also be noted that.the definition of 
‘surplus area’ under S. 2 (5-a) and 
Section 10-A giving power to the 
State Government to utilise the sur- 
plus area for re-settlement of the te- 
nants were both brought in by the 
Amendment Act of :1955 end with 
retrospective effect from the date of 
the original Act, viz., April 15, 1953. 

25. We then come to the material 
section, Section 18, which is as fol- 
lows: 

“18 (1) Notwithstanding anything to 
the contrary contained in any law, 
usage or contract, a tenant of a land- 
owner other than a small land- 
owner — 

(i) who has been in continuous oc- 
cupation of the land comprised in his 
tenancy for a minimum pericd of six 
years, or 

(ii) who has been restored to his 
tenancy under the provisions of this 
Act and whose periods of continuous 
occupation of the land comprised in ` 
his tenancy immediately before eject- 
ment and immediately after restora- 
tion of his tenancy together amounts 
to six years or more, or 

(iii) who was ejected from his te- 
nancy after the 14th day of August, 
1947, and before the commencement 
of this Act, and who was in continu- 
ous occupation of the land comprised 
in his tenancy for a period of six years 
or more immediately before his eject- 
ment, 


shall be entitled to purchase from the 
land-owner the land so held by him 
but not included in the reserved area 
of the land-owner, in the case of a 
tenant falling within clause (i) or cla- 


use (ii) at any time, and in the case of 


a tenant falling within clause (ii) 
within a period of one year from the 
date of commencement of this Act: 
Provided that no tenant referred to 
in this sub-section shall be entitled to 
exercise any such right in respect of 
the land or any portion thereof if he 
had sublet the land or the portion, as 
the case may be, to any other person 
during any period of his continuous 
occupation, unless during that period 
the tenant was suffering from a legal 
disability or physical infirmity, or, if 
ous was widow or was unmarri- 
ed; 
Provided further that if the land 
intended to be purchased is held by 
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another tenant who is entitled to pre- 
empt the sale under the next preced- 
ing section, and who is not accepted 
by the purchasing tenant, the tenant 
in actual occupation shall have the 
right to. pre-empt the sale. ` 


Section 18 (2) deals with the proce- 
dure to be adopted by the tenant who 
is desirous of purchasing land. Sub- 
s. (3) provides for the purchase price 
being three-fourths of the value of the 
land determined by the Assistant Col- 
lector. Under sub-s. (4) it is open to 
the tenant to pay the purchase price 
either in a lump sum or in six-month- 
ly instalments not exceeding ten. It 
further provides that on the purchase 
price or the first instalment thereof 
being deposited, a tenant shall be 
deemed to have become the owner of 
the land. The other matters dealt 
with in Section 18 are not necessary 
to be gone into. 


26. Under Section 18 (1) three 
categories of tenants have been given 
a right to purchase from the Jand- 
owner the land so held by him, but 
not included in the reserved area of 
the land-owner and they are (i) a te- 
nant who has been in continuous oc- 
cupation of the land for a minimum 
period of six years; (ii) a tenant re- 
stored to his tenancy under the Act and 
whose period of continuous occupa- 
tion of the land comprised in his te- 
nancy immediately before ejectment 
and after restoration amounts to six 
years or more; and (iii) a tenant who 
was ejected from his tenancy. after 
August 14, 1947 and before April 15, 
1953 and who was in _ continuous: oc- 
cupation of the land comprised in his 
tenancy for a period of six years or 
more immediately before his eject- 
ment. 


27. Before dealing with the first 
category, we will refer to the tenants 
coming under categories (ii) and (iii). 
Regarding the second category, the 
period of occupation by a tenant both 
prior to and after the date of the Act 
are taken into account for computing 
the period of occupation of six years 
or more. It is thus clear that the oc- 
eupation by him for part of the period 
which will be after the date of the 
Act is admittedly taken. into account 
to give him a right to purchase the 
land. He also represents the type of 
tenants whose possession has been 
disturbed prior to the date of the Act 


A.L R. 


and who gets possession again by vir- 
tue of being restored under the Act to 
his tenancy and such possession is 
counted in his favour. For persons 
coming in category (ii), there is no 
time limit within which they should 
exercise the right to purchase. On the 
other hand S.18(1) clearly gives such 
persons arightto purchase the land at 
any time. Category (iii) deals with 
tenants who have been ejected after 


August 14, 1947 and before April 15,° 


1953, but pricr to such eviction they 
have been in continuous occupation of 
the land for six years or more. Ad- 
mittedly, such persons were not in 
possession of tne land as tenants on the 
date when the Act came into force, 
i. e, on April 15, 1953. But, neverthe- 
less, if such a person who has been 
evicted during the particular period 
above-mentioned had been at the time 
of his ejectment in continuous occupa- 
tion of land comprised in his tenancy 
for a period of six years or more, he 
is given a right to purchase the land. 
That is, a person who had lost all 
contact with the land on the date of the 
Act asatenant, and who was not in 
possession on the date of the coming 
into force of the Act, is also given a 
right to purchase the land provided 
his ejectment was after August 14, 
1947 and before April 15, 1953. Fora 
tenant coming under this category the 
section provides that he must exercise 
his right to purchase within a period 
of one year from the date of com- 
mencement of the Act. 


28. Coming to clause (i) of S. 18 
(1), that clause does not expressly 
state as to wken the tenant referred 
to therein shauld have completed his 
continuous occupation of a minimum 
period of six years. According to the 
landowners, such a tenant must have 
completed the period of six years on 
April 15, 1952, whereas, according to 
the tenants it is enough if the period 
of six years had been completed on 
the date when an application for pur- 
chase is made. The question now is 
whether the scheme of the Act indi- 
cates whether the six years period 
should have been completed on April 
15, 1953, the date when the Act came 
into force. 


29. In our opinion, having due 
regard to the scheme of the Act, there 
is no warrant for importing any such 
restriction in Section 18 (1) (i) of the 
Act. If the intention of the Legisla- 
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ture was that the tenant under S 18 
(1) (i) should have been in contin Lous 
occupation for a minimum period of 
six years on the date of the Act, it 
would have been specifically so pro- 
‘vided for in the said clause. 


30. There is also intrinsic evidence 
in S. 18 (1) (i) itself that it is not 
necessary for a person coming urder 
sub-cl. (i) that he should ‘have com- 
pleted his continuous occupation of six 
years on the date of the Act. We kave 
already referred to the category of 
tenants coming under cl. (ii) and 
shown that the Act recognises their 
possession for a period a part of which 
must certainly be subsequent to the 
commencement of the Act. Then the 
object of the Act, as seen from cl. (ii) 
is to protect even: tenants who get 
back into possession of the land efter 
the date of the Act, we do not see any 
reason why a limitation should be 
read in cl. (i) in respect of a temant 
who is in possession of the land ihat 
he should have completed the period 
of six years of continuous occupation 
even prior to the date of the Act 


31. There is an additional reason 
why we cannot read any such lirrita- 
tion into cl. (i). Clause (iii) dealing 
with the third category of tenants, 
admittedly relates to a tenant evicted 
from the property even before the 
date of the Act and who was not in 
possession on the day when the Act 
came into force. But, nevertheless, if 
such tenants had. been in continuous 
possession for six years at the time of 
their ejectment which must be before 
the date of the Act, they are entitled 
to purchase the property, but that 
right must be exercised within a period 


of one year from the date of the com- 


mencement of the Act. If Mr. - Iyen- 
gar’s contention. that the tenants in 
category (i) should have completed the 
continuous period of six years on the 
date of the Act, is correct such termants 
and tenants coming under category 
(iii) will be ona par in that doth 
would have completed their period of 
six years before the date of the Act. 
Nevertheless in the case of tenants 
coming under category (iii), the Legis- 
lature has specifically stated that hey 
must exercise their right of purchase 
within a period of one year from the 
date of the Act whereas in the case of 
tenants coming under cl. (i) they could 
exercise the right at any time. This 
itself clearly indicates that the terants 
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coming under category (i) are entire- 
ly different from the tenants coming 
under category (iii). If both tyres of 
tenants coming under clause (i) and 
clause (iii) stand on the same fcoting 
the position would be that both would 
have completed the period of conti- 
nuous occupation of six years prior to 
the Act and the Legislature would 
have provided that both should exer- 
cise the right of purchase . within a 
period of one year. The distinction 
made regarding the period within 
which these two categories can exer- 
cise their right, clearly indicates the 
intention of the Legislature to the 
contrary. It stands to reason thet the 
tenants coming under clauses (i) and 
(ii) who are in actual possession of the 
land have been given the option either 
to continue as tenants and pay rent or 
to exercise their right to purchase the 
land at any time. There is no question 
in their case of there being any time- 
lag or doubt because, being in posses- 
sion no other person’s right will nor- 
mally be affected; whereas in the case 
of a tenant coming under cl. (iii), he 
has already gone out of the land and 
therefore the Legislature has specifi- 
cally provided a very short period of 
one year from the date of the Act for 
exercising, if he so chooses, his- right 
to purchase the land provided he satis- 
fies the other conditions mentioned in 
the section. The Legislature did not 
want the position to be kept nebulous 
and doubtful in respect of such a per- 
son who was not in possession as a 
tenant on the date of the Act. While 
coming to a tenant who satisfies the 
requirements of cl. (iii) of S. 18 (1), 
the Legislature has taken care to see 
that those types of tenants are made 
to take a decision to purchase the land 
within the shortest possible time so 
that other peoples’ rights may not be 
jeopardized. 


32. Nor is there any warran: for 
the contention of Mr. Iyengar that the 
person who claims the right under 
cl. (i) should have been a tenant on 
April 15, 1953. So far as we could see, 
there is no prohibition under the Act 
placing any restriction - against the 
right of the landowner creating new 
tenancies after the date of the Act. In 
fact the second proviso to S. 9-A clear- 
ly indicates to the contrary. It deals 
with the contingency of tenancy com- 
ing into force after the commencsment 
of the Act. 
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33. Section 18 (1) (i) gives a right 
to a tenant to purchase the land; and 
that right hes to be examined when 
an application under Section 18 is 
made and cannot be denied on th 
ground that he was not a tenant for 
more than six years on April 15, 195€. 
There is no limitation placed under 
cl. (i) of Section 18 (1) that the tenant 
who exercises his right should be a 
tenant on the date of the Act or that 


he should have completed the period | 


of six years on April 15, 1953 and 
there is no warrant for reading in Sec- 
tion 18 (1) (i) clauses which it does not 
‘contain. It is enough if the con*inu- 
ous period of six years has been com 
pleted on the date when the tenant 
files the application for purchase of 
the land. 

34. We were referred to three deci- 
sions: Ganpat v. Jagmal, (1963) 65 Pun 
LR 652; Amer Singh v. State of Pun- 
Jab, ILR (1957) 2 Punj and Har 120, 
and Mam Raj v. State of Punjab, ILE 


(1969) 2 Punj and Har 680 = (AIR 
1970 Punj and Har 23). In the 
first decision the question was 


whether a transfer by a landowner in 
excess of the reserved area has to be 
ignored when the rights of a tenant 
under section 18 are being considered. 
In the second and third decisions the 
question was whether an order for 
purchase passed in favour of a tenan= 
under Section 18 can be ignored by 
the Collector when exercising his fun- 
etions under Section 10-A of the Act. 
In none of the decisions the points 
now decided by us came up for consi- 
deration directly and therefore it. is 
not necessary to deal with those deci- 
sions in detail. 


35. To conclude we are of opinion 
that.in order to claim a right of pur- 
chase as against the landowner under 
Section 18 (1) (i) of the Act, the mini- 
mum period of six years should have 
been completed at the time when the 
application for purchase by the tenant 
is made, and it is not necessary that 
he should have been a tenant of the 
land on Apri. 15, 1953. Provided the 
other conditions are satisfied, such a 
punt will be entitled to purchase the 
lan 

36. In the result the writ petitions 
and appeals are dismissed with costs— 
such costs to be one hearing fee. 

Writ petitions and appeals 
dismissed. 
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Hanuman Prasad Gupta, (in all the 
Appeals), Appellant v. Hiralal (in all 
the Appeals), Respondent. 

Criminal Appeals Nos. 225 to 232 of 
1966, D/- 24-2-1970. 

Companies Act (1956), Ss. 207, 205 
and 36 — Provisions of S. 205 (5) 
incorporated also in Articles of com- 
pany — Obligation to pay dividend 
arises at place of company’s register- 
ed Office — Non-payment — Court at 
place of company’s registered office 
has jurisdiction to ae offence — (Con- 
tract Act (1872), S. 50) — AIR 1967 
All 135, Reversed. 


A dividend once declared is a “debt 


‘payable by the company to its regis- 


tered shareholcers. (Para 4) 


Once a dividend warrant is posted 
to the registered address of the share- 
holder, dividend 
been paid within meaning of S. 205. 
The section mekes the failure to post 
within the prescribed period and not 
the non-receipt of. the warrant by the 
shareholder an offence. Prima facie, 
both the obligetion to post the divi- 
dend warrant end the failure to satis- 
fy that obligation would occur at ‘the 
place where the obligation is to be 
performed and ‘that would be the 
registered office of. the company and 
not the address at which the warrant 
is to be posted. Payment in cash or 
the posting of a cheque or a warrant 
are equivalent and the obligation to 
pay is discharged when either of them 
is done.. (Paras 4, 5, 6) 

Where the power to pay dividend by 
posting a cheqte or a warrant as pro- 
vided in Section 205 (5) is incorporat- 
ed in the Articles of Association of the 
company, it constitutes a contract be- 
tween a company and its members. 
(1915) 1 Ch 881 & 1938 Ch. 708 Ref. 

(Para 6) 

If under a contract, a promisee pres- 
cribes the manner in which the pro- 
mise is to be performed, the promisor 
ean perform the promise in the man- 
ner so prescribed. (See S. 50 of the 
Contract. Act.) (Para 7) 


Once a mode of payment of dividend 
is agreed to, namely, by posting a 
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is deemed to have. 
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cheque or a warrant, the place where 
such posting is to be done is the p_ace 
of performance and also the place of 
payment, as such performance in the 
manner agreed to is equivalent to pay- 
ment and results in the discharge of 
the obligation. 


The common law rule that debtor 
must seek the creditor has no applica- 
tion. (1910) 2 K. B. 509 & (1886) 3 
TLR 182 Rel. on. _: (Para 7) 


When the company posts the 
dividend warrant to the register- 
ed address -of a shareholder, hat 
being done at the ' shareholcer’s 
request, the post office becomes the 
agent of the shareholder, and the loss 
of a dividend warrant during transit 
thereafter is the risk of the share- 
holder. (Para 9) 


Since the obligation to post the 
warrant arose at the registered office 
of the company, failure to discharge 
that obligation also arose at the regis- 
tered office of the company. There- 
fore, the alleged offence must be nreld 
to have taken place at the place where 
the company’s registered office is 
situate and not where the dividend 
warrant, when posted, would be recei- 
ved. AIR 1966 SC 1466 & (1846) 175 
ER 128 & AIR 1925 Cal 613, Ref.; AIR 
1967 All 135, Reversed. 

(Para 11) 


Cases Referred: Chronological Paras 


(1966) ATR 1966 SC 1466 (V 53)= 
(1966) 59 ITR 738, Indore 
Malwa United Mills Ltd. v. 
‘Commr. of Income Tax 
(1938) 1938 Ch 708 = (1938) 3 All 
ER 214, Beattie v. Beattie Ltd. 7 
(1925) AIR 1925 Cal 613 (V 12)= 
29 Cal WN 432 = 26 Cri LJ 
725, Gunananda Dhone v. Santi 
Prokash Nanley 10 
(1915) 1915-1 Ch 881 = 84 LJ 
Ch 688, Hickman v. Kentor 
Romney Marsh Sheep Breaders’ 
Association 
(1910) 1910-2 KB 509 = 79 LJ 
KB 924, Thairlwall v. Great 
Northern Rly. Co. 7 
(1886) 3 TLR 182, Norman v. 
Ricketts 
(1846) 175 ER 128 = 2 Car & K. 
309, Regina v. James Milner 10 


Mr. H. R. Gokhale, Sr. Advocate 
(M/s. K. K. Jain, Bishamber Lal and 
H. K. Puri, Advocates with him), for 
Appellant, (in all the Appeals). 
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The following Judgment of the. 
Court was delivered by 

SHELAT, J.:— All these appeals, 
founded on a certificate granted by 
the High Court of Allahabad, raise a 
common question as to jurisdiction. 
The appeals arise from complaints 
filed by the respondent in the Court of 
First Class Magistrate at Meerut under 
section 207 of the Companies Act, 
1956 on an allegation of failure on the 
part of the appellant, the director-in- 
charge of M/s Iron Traders (Private) 
Ltd., to pay to him dividends on shares 
held by him, although the dividends 
were declared by the company for the 
respective years. The question being 
common, all these appeals are dispos- 
ed of by a common judgment. 

2. The appellant contended that 
the Magistrate at Meerut had no juris- 
diction to try the complaints and that 
the Magistrate at Delhi, where the 
company’s registered office is situate, 
who would have the jurisdiction. The 
Magistrate rejected the contention and 
held that as the dividend had to be 
paid at the registered address af the 
respondent, which was at Meerut, it 
was the Meerut Court which had the 
jurisdiction. The Sessions: Judge, on 
appeal, upheld the order of the Magis- 
trate and in revision the High Court, 
rejecting the appellant’s contention, 
confirmed the view taken by the 
Magistrate and upheld by the Sessions 
Judge. The High Court in taking the 
aforesaid view observed: 

“The object behind the statute is to 
ensure prompt payment of dividend to 
a shareholder. That payment may be 
made to him directly or it may be 
made by sending a cheque or warrant 
to his registered address. If a share- 
holder complains that he has not 
received payment he is entitled to 
proceed against the company and its 
Directors by filing a complaint at the 
place where he resides because the 
law demands that payment should 
have been made to him there.” 


The High Court’s reasoning was clear- 
ly based on the premise that payment 
of dividend has to be made at the 
place where the shareholder resides, 
and therefore, it is the Magistrate 
within whose jurisdiction the share- 
holder’s registered address is situate 
who has the jurisdiction. The conten- 
tion in these appeals is that such a 
view is not in accord with section 207. 
The question is of some importance, 


208 S. C. [Prs. 2-6] 


- for, if the view taken by the High 
Court is correct, it would mean that 
directors of companies would be lia- 
ble to be prosecuted at, hundreds of 
places where the registered addresses 
of their.shareholders are on allega- 
tions that dividends are not paid to 
them. : 

8. Sectior 205 deals with dividends 
and the manner and time of payment 
thereof. Sub-section (1) provides that 
no dividend shall be declared or paid 
by a company for any financial year 
except out of the “company’s profits 
for that year arrived at in the man- 
ner therein set out. Sub-section (3) 
provides that no dividend 
payable except in cash. Sub-section 
5 (b), however, empowers payment of 
dividend by cheque or dividend war- 
rant sent through the post directed to 
the registerei address of the share- 
holder entitled to the payment of the 
dividend or in the case of joint share- 
holders to the registered address of 
that one of them who is first named 
in the register of members or to such 
person or to such address as the share- 
holder or the joint shareholders may 
in writing direct. Section 206 pro- 
vides that no dividend shall be paid 
by a company in respect of any share 
therein except to the registered holder 
of such share or to his order or to his 
bankers, or where a share warrant has 
been issued to the bearer of such war- 
rant or to his bankers. Section 207 
lays down the penalty for failure to 
distribute dividends declared by the 
company anc provides that where a 
dividend has been declared by a com- 
pany but has not been paid or a che- 
que or a warrant in respect thereof 
has not been posted - within 42 days 
from the. data of declaration to any 
shareholder entitled to the payment of 
the dividend, every director of the 
company, its managing agent or secre- 
taries and treasurers. shall, if he is 
knowingly a party to the default, be 
punishable with simple imprisonment 
for a term which may extend to 7 days 
and shall also be liable to fine. But 
the section further provides that no 
offence shall be deemed to have been 
committed within the meaning of the 
foregoing provision in the cases there- 
in set out. 


4. A dividend once declared is a 
debt payable by the company to its 
registered shareholders. It is clear from 
section 205 that although under- sub- 
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section (3) no dividend shall be pay- 

able except in cash, sub-section (5) 
authorises a company to pay the divi- 
dend by a cheque or a warrant. 
Therefore, dividend can be said to 
have been paid either when it is paid 
in cash or when a cheque or a war- 
rant is sent through the post directed 
to the registered address of the share- 
holder entitled to payment thereof. 
Indeed, Section 207 itself lays down 
that the offence thereunder is com- 
mitted ‘when dividend is either not 
paid or a cheque or a warrant in res- 
pect thereof has not been posted 
within the time prescribed therefor. 
Once, therefore, a dividend warrant 


-is posted at the registered address of 
- the shareholder, 


dividend is deemed 
to have been paid. 

5. The section casts an obligation 
on the company to pay the dividend, 
which is declared to the shareholder 
entitled thereto within 42 days from 


. its declaration. The offence under the 


section takes place when there is fail- 
ure to pay or a cheque or a warrant 
‘therefor is not posted to the registered 
address - of the shareholder. It will, 
be noticed that the section makes 
the failure to post within the préscrib-| 
‘ed period and not the non-receipt of 
the warrant by the shareholder an 
offence. Therefore, the obligation to 
pay within the prescribed period is 
satisfied once the dividend is paid or 
a cheque or a warrant therefor is 
posted at the registered address of the 
shareholder. Prima facie, both- the 
obligation to post the dividend war- 
rant and the failure to satisfy that 
obligation would occur at the place 
where the obligation is to be perform- 
ed and that would be the registered 
office of the company and not the 
address at which the warrant is to be 
posted. i 


6. But the question is since the 
dividend, when declared, becomes a 
debt payable by the company to the 
shareholder and the company becomes 
a debtor, does the common law rule 
that the debtor must seek out the cre- 
ditor apply? There are two consi- 
derations which must not be lost sight 
of before that rule is applied. The 
first is that section 207 does not make 
non-receipt of the dividend warrant 
by the shareholder within 42 days an 
offence. The offence consists in the 
failure to post the dividend warrant 
within the prescribed period. The 
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provisions of section 205 empower 
payment of dividend by a cheque ora 
warrant and treat the posting of a 
cheque or a warrant as payment. 
Therefore, payment in cash or.the 
posting of a cheque or a warrant are 
equivalent and the obligation to pay 
is discharged when either of them is 
done. The second consideration is that 
the power to pay dividend’ by posting 
a cheque or a warrant provided in 
section 205 .(5) is incorporated in the 
Articles of Association of the company 
by Article 132. That article reads: 

- “Unless otherwise directed by the 
company in General Meeting any 
dividend may be paid by chequa or 


warrant sent through the post tc the. 


registered address of the member 
entitled or in the case of joint holders 
to the registered address of that one 
whose name stands first on the ragis- 
ter in respect of the joint holding and 
every cheque so sent shall be made 
payable to the order of the person to 
whom it is sent.” 

T. Section 36 of the Act, which is 
in the same terms as section 20 of the 
English Companies Aci, 1948, provides 
that subject to the provisions of the 
Act the Memorandum and Articles of 
Association, when registered, bind the 
company andthe members therecf to 
the same extent asif they respectively 
have been signed by thé company and 
by each member, and contained cove- 
nants on its and his part to observe 
_ all the provisions of the Memorandum 

and of the Articles. It is well esta- 
blished that the Articles of Associa- 
tion constitute a contract between a 
company and its members in respect 
of their ordinary rights as members. 
(see Hickman v. Kert or Romney 
Marsh Sheep Breader’s Associazion, 
1915-1 Ch 881, and Beattie v. Beettie, 
Ltd., 1938 Ch. 708). If under.a zon- 
tract, a promisee prescribes the manner 
in which the promise is to be perfcrm- 
ed, the promiser can perform the pro- 
mise in the manner so prescribed. (See 
section 50 of the Contract Act). Thus, 


if A desires B, who owes him Rs. 100- 


to send him a note for that amount 
by post, the debt is discharged as soon 
as B puts into the. post a letter con- 
taining the note duly addressed to A. 
(See illustration (d) to Section 50 of the 
Contract Act.) In this connection the 
decision in Thairlwall v. Great Nor- 
hern Rly. Co., 1910-2 KB 509, skows 
how the problem is dealt with by the 
1971 S.C/14 I G—2 
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‘amount by post, 


‘to payment, 
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English Courts. The- plaintiff there, 
who held certain stocks of the defen- 
dant company, filed an action to re- 
cover dividend payable on those stocks. 
The defence was that the dividend 
was paid having beén. sent by post to 
the registered address of the plaintiff. 
The question was looked at from the 
point of view whether there was any 
agreement by or obligation on the 
plaintiff to accept the dividend war- 
rant as payment. If there was any 
such agreement, the principle laid 
down in Norman v. Bicketts, (1886) 3 
TLR 182, would apply namely, 
that a debtor or a creditor can 
agree to make and accept pay- 
ment of the debt in some form 
other than cash and that when the 
creditor asks his debtor to send the 
then if the debtor 
sends a cheque for the amount by post 
the risk of loss in transit falls on the 
creditor and the posting is equivalent 
c Further the stock certi- 
ficates had upon the back of them a 
clause that dividend would be payable 
by warrant which would be sent by 
post to the proprietor’s registered ad- 
dress, or to any person duly authoris- 
ed to give a receipt for the same. Sec- 
tion 9 of the Act of 1890, under which 
the defendant-company was incor- 
porated, also provided that the 
terms and conditions on which the 
stock was issued shall be stated on the 
certificate thereof. In the six month- 
ly report of accounts issued by the 
directors to. the stock-holders there 
was a statement that the profits of the 
company had enabled the directors to 
declare a dividend and there was at 
the back of that report a notice that 
the dividend warrants would be pay- 
able on a certain date and would be 
sent by post to the stcckholders on 
the previous day. Under section 90 of 
the Companies Act, 1845 it was within 
the power of the directors to fix the 
date at which and the mode in which 
dividends should be paid, subject of 
course to the -control of a general 
meeting. The stock-holders of the 
company at their general meeting had 
declared the amount of dividend as’ 
Proposed by the directors but had 
passed no resolution as to how pay- 
ment was to be made. It was held 
that though no such resolution was 
passed by the stockholders, they had 
notice as to how the directors propos~ 
ed to pay the dividends and as no 
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alteration was made in those propo- 
sals, the stockholders were held to 
have decided among themselves by a 
proper resolution that the dividend 
should be paid on a certain day and 
in the manner proposed by the direc- 
tors. Such a conduct was equivalent 
to a request, and therefore, the stock- 
holders became -entitled to payment 
in that way and in that way alone. 
Consequently, when the dividend war- 
rant had been sent by post the divi- 
dend was paid and the company’s obli- 
gation to pay stood discharged. 


8. It follows, therefore, that oncea 
mode of payment of dividend is agreed 
to, namely, by posting-a cheque or a 
warrant, the place where such posting 
is to be done is the place of perfor- 
mance and also the place of payment, 
as such performance in the manner 
agreed to is equivalent to payment 
and results in the discharge of the 
obligation. 


9. It is clear from gettion 205 (5) 
that the company could pay dividend 
either in cash or by posting a cheque 
or a warrant at the registered address 
of the respondent. Article 132 of the 
Articles of Association also authorises 
the company to pay dividend either 
in cash or by posting a cheque or a 
warrant to the shareholder at his 
registered address. The effect of Arti- 
cle 182 is that when a dividend war- 
rant is posted at the registered ad- 
ldress of the shareholder that would 
be equivalent to payment. Once a 
warrant is so posted the company is 
deemed to have paid and discharged 
its obligation. As aforesaid, the Arti- 
cles of Association constitute an agree- 
ment between the company and the 
shareholders, and the latter. was en~ 
titled to the payment of dividend in 
the manner laid down in the Articles 
and in that manner alone. Article 
132 thus-not only authorises the com- 
pany to make the payment in the 
manner laid down therein but amounts 
to a request by the shareholders to be 
paid in the manner so laid down. 
When, therefore, the company posts 
-|the dividend warrant at the register- 
ed address of a shareholder, that being 
done at the shareholders request, 
the post office becomes the agent of 
the shareholder, and the loss of a divi- 
dend warrant during transit there- 
after is the risk of the shareholder. In 
Indore Malwa United Mills Ltd. v. 
Commr. of Income~Tax, (1966) 59 ITR 
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738 = (AIR 1666 SC 1466) this Court, 
on a question arising whether on the 
facts there, payment was made in tax- 
able territory, held that if by an 
agreement, express or implied, be- 
tween the creditor and the debtor, or 
by a request, express or implied, by 
the creditor, the debtor is authorised 
to pay the debt by a cheque and to 
send the cheque to the creditor by 
post, the post cffice is the agent of the 
creditor to receive the cheque and the 
creditor receives payment as soon as 
the cheque is posted to him. That 
being the position, the place where a 
dividend warrant would be posted, the 
post office being the agent of the 
shareholder. is the place where the 
obligation to pay the debt is discharg- 
ed—in the present case at Delhi where 
the company has its registered office. 
It follows that the offence under sec- 
tion 207 of the Act would also occur 
at the place where the failure to dis- 
charge that obligation arises, namely, 
the failure to post the dividend war- 
rant within 42 days. The venue of 
the offence, therefore, would be Delhi 
and not Meerui, and the court. compe- 
tent to try the offence would be that 
court within whose jurisdiction the 
offence takes place ie, Delhi. This 
should be so both in law and common 
sense, for, if held otherwise, the direc- 
tors of companies can be prosecuted at 
hundreds of places on an allegation by 
shareholders that they have not recei- 
ved the warrant. That cannot be the 
intention of tha legislature when it 
enacted Section 207 and made failure 
to pay or post a dividend warrant 
within 42 days from the declaration of 
the dividend an offence. 


10. This view is also in ‘aeti 
with the principle laid down by Maule 
T in Ragina v. James Milner, (1846) 

175 ER 128, that the felony of not 
surrendering at a district court to a 
fiat in bankruptcy, under Stat. 5 and 
6 Vict. c. 122, Section 32,is committed 
at the place where the district court 
is situate; and an indictment for the 
offence cannot be sustained in a 
different country from that in which 
the person was a trader or in which 
he committed an act of bankruptcy. 
On the same principle the High Court 
of Calcutta has also held in Gunanand 
Dhone v. Santi Prokash Nanley, 29 
Cal WN 432 = (AIR 1925 Cal 613) 
that it is the court within the local 
limits of whose jurisdiction the accus- 
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ed is liable to render accounts and 
fails to do so by reason of haring 
committed a breach of trust alleged 
against him that has the jurisdiction. 

11. The offence under S. 207 is the 
failure to pay dividend or to post a 
cheque or a warrant for the divicend 
amount. Since the obligation to Dost 
the warrant arose at the registered 
office of the company, failure to dis- 
charge that obligation also arose at 
the registered office of the company. 
Therefore, the alleged offence must 
be held to have taken place at the 
place where the company’s registered 
office is situate and not where the 
dividend warrant, when posted, would 
be received. 

12. In that view, the High Court 
was in error in holding that the Megis- 
trate at Meerut had the jurisdiction 
to try the said complaints. The ap- 
peals must accordingly be allowed and 
the High Courts orders set aside. 
Order accordingly. 

Appeals allowed. 
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The Union of India, Appellant v. 
Lonavala Borough Municipality of 
Lonavala and another, Respondents. 

Civil Appeal No. 1641 of 1966, D/- 
9-3-1970. 

Municipalities — Bombay Municipal 
Boroughs Act (18 of 1925), S. 7% (1) 
Proviso 2 cl. (c) — Bombay Diszrict 
Municipal Act (30 of 1901), S. 58 — 
‘Consolidated tax’ envisaged by S. 59 
(1) Proviso 2, cl. (c) of Act of 1901 — 
Nature of — It cannot be distinguish- 
ed from a tax on buildings and lands 
— Position under Act of 1925 is exact- 
ly the same. F 

The G. I. P. Railway (later the Cen- 
tral Railway) had land with buildings 
ete. situated within tke limits of the 
Lonavala Municipality (respondent). 
The Municipality was governed at that 
time by the Bombay District Munici- 
pal Act, 3 of 1901. But no tax was 
levied on those buildings and lands 
in view of S. 135 of the Railways Act. 


*(Appeal No. 26 of 1958, D/- 1D-3- 
1965—Bom.) 
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In 1914, the Government of India 
issued a notification under S. 135 of 
the Railways Act, according to which 
the exemption granted to the. G. I. P. 
Railway Administration in respect of 
house tax was taken away and that 
tax became payable by the G.I. P. 
Railway to the Lonavala Municipality. 
On 4th May 1916, the respondent pro- 
mulgated new rules for taxation and, 
instead of charging separate house tax 
and water rate, it decided to charge a 
consolidated tax assessed as a rate on 
buildings and lands’ in accordance 
with clause (c) of the second proviso 
to section 59 (1) of the Act of 1901. 
The Railway felt that, since, under 
the notification of 1914, house tax only 
was payable by the Railvvray Adminis- 
tration, there was no justification for 
the respondent Municipality to charge 
consolidated tax from it and consequ- 
ently protested against that payment. 
Thereafter on 26th July, 1917, the 
Government of India issued a fresh 
notification under Section 135 of the 
Railways Act, whereby the Railway 
Administration was rendered liable to 
pay what was described as ‘tax on 
land and buildings’. On the issue of 
this notification, the ‘respondent start- 
ed charging the G.I. P. Railway this 
consolidated tax and this continued 
until some time in the year 1927 by 
which time the G.I. P. Railway was 
taken over by the Government and 
became a Government undertaking. In 
the Rules promulgated on 4th May 
1916, the consolidated tax described as 
a general rate on buildings and lands 
was not chargeable on government 
property. Relying on this provision 
in the rules, an objection was raised 
that the charge of the tax was illegal 
when the Railway had become govern- 
ment property. Subsequently, the res- 
pondent Municipality amended its 
rules and promulgated fresh rules on 
the 6th October 1931. By this time, 
the respondent Municipality had been 
constituted into a Borough under the 
Bombay Municipal Boroughs Act No. 18 
of 1925. Under those rules, the exemp- 
tion in respect of government pro- 
perty to the charge of the general 
rate on buildings and lands, which 
was contained in the Rules of 1916, was 
deleted and all lands and buildings 
within the Municipal Borough became 
chargeable irrespective o? their being 
owned bythe Government. In pursu- 
ance of those rulesof 1931, the respon- 


212 S. C. [Pr. 1] Union of India v. Lonavala Municipality 


dent started collecting the consolidatei 
tax -assessed as arate on buildings and 
lands of the Railway from it. The 
Union of India, which had come to b2 
the owner of Railway under the nama2 
of the Central Railway, filed a suit 
for refund of the entire amount whica 
was collected by the respondent from 
the Railway in pursuance of the rules 
of 1931. 


Held that, on his proper interpreta- 
tion of the language used in the twa 
Acts of 1901 and 1925 the rules, and 
the notification, and taking into ac- 
count the circumstances under whicn 
the notification of 1917 was issued, th2 

. only conclusion that could be arrived 
at was that the Railway was mad=2 
liable to the consolidated tax. Judg- 
ment of Bombay High Court in Ap- 
peal No. 26 of 1958, D/- 10-3-1965 
(Bom), Affirmed. (Para 12) 


A consolidated tax assessed as a 
rate on buildings and lands cannot ba 


distinguished from a tax on buildings’ 


and lands. AIR 1939 Bom 478, Rel. om 

AIR 1962 All 83, Ref; ATR 1929 Mad 

746 & AIR 1963 SC 1742, Disting. 
(Para 11) 


Clause (c) of the second proviso to 
Section 59 (1) permits the imposition 
of a consolidated tax assessed as a 
rate on buildings or lands or both. 
The moment a tax is assessed as a 
rate on buildings or lands, it natural- 
Ivy becomes a tax on buildings and 
lands. The fact that it was a conso- 
lidated tax was immaterial. 

(Para 7) 


The power to impose the. consolidat- 
ed tax has been given for the purpose 
of substituting it for the multiple 
taxes which could be imposed under 
the clauses of S. 59 (1). The intention 
appears to be that, though the Munici- 
pality was empowered under S. 59 (1) 
to impose four different kinds of tax- 
es, it was permitted under the clause (c) 
o£ the second proviso to simplify mat- 
ters by having a single tax on build- 
irgs and lands in lieu of those multi- 
pie taxes. Such a single tax had to 
be assessed as a rate cn buildings and 
lands. (Para 7) 
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Dr. L. M. Singhvi, Sr. Advocate 
(Mr. B. D. Sharma Advocate, with 
him), for Appellant; Mr. H. R. Gokhale 
Sr. Advocate (Dr. Y. S. Chitale and 
Mr, Janendra Lal Advocates, and Mr. 
B. R. Agarwela Advocate of M/s. 
Gagrat and Cc. with him), for Res- 
pondent No. 1. 


The Judgment of the Court was 
delivered by 
BHARGAVA, J.— The Union of 


India, as the owner of the Central 
Railway, instituted a suit for refund 
of Rs. 2,76,967 collected as tax from 
the Railway Administration by the 
respondent Municipality during the 
period from 1931 till the institution of 
the suit in November, 1954. The facts 
leading up to the suit are that, the 
G.ILP. Railway, which was a Private 
Company, had land situated within the 
limits of the raspondent Municipality. 
On this land, stood the railway station, 
their Water Reservoir at Bhusi, bunga- 
lows of Officers, and certain other 
buildings. There were also vacant 
lands and some lands on which railway 
lines were laid out. In this area, 
which belongec to the G.LP. Railway, 
the Railway Company itself built 
roads, supplied water from its Bhusi 
Reservoir, arranged for the lighting, 
and provided other services. In fact, 
up to the year 1916, the Railway used 
to supply water even to the Munici- 
pality from its Bhusi Reservoir on pay- 
ment. The Municipality was govern- 
ed, at that time, by the Bombay Dis- 
trict Municipal Act No. 3 of 1901 
(hereinafter referred to as “the Act 
of 1901”) under which a tax on lands 
and buildings situated within the 
municipal limits used to be charged 
@4 per cent of the annual rental 
value, but no tax was levied on the 
buildings and lands of the G.I P. 
Railway in view of S. 135 of the 
Indian Railways Act No. 9 of 1890. 
In the year 1914, the Government of 
India issued a notification under Sec- 
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tion 135 of the Railways Act declaring 
that the Administration of the G.LP. 
Railway shall be liable to pay, in aid 
of the funds of the local authorizies 
set out in the Schedule, the taxes 
specified against each of those autho- 
rities. Against the name of Lonavala 
Municipality, which is the respondent 
in this case, the tax mentioned was 
House-tax. Thus, the exempfion 
granted to the Railway Administra- 
tion. was taken away by this notif.ca- 
tion in respect of house-tax and horse- 
tax became payable by the G.LP. 
Railway to the respondent. In 1916, 
the respondent constructed its cwn 
water reservoir and became indepen- 
dent of the Railway for water supply, 
but no water rate was charged from 
the Railway even thereafter, though 
water charges for actual quantities of 
water supplied in three of the bam- 
galows was charged from the occu- 
pants of the bungalows. The rest of 
the Railway Colony continued to be 
supplied with water from the Rail- 
way Reservoir at Bhusi. 


2. On 4th May, 1916, the respon- 
dent promulgated new rules for taxa- 
tion and, instead of charging separate 
house-tax and water rate, it decided 
to charge a consolidated tax assessed 
as a rate on buildings and lands in 
accordance with clause (c) of the pro- 
viso to section 59 (1) of the Act of 
1901. Thereafter, it appears that zhe 
respondent demanded this consolicat- 
ed tax from the Railway in respect. of 
the Railway lands and buildings. The 
Railway felt that, since, under ~he 
notification of 1914, kouse tax only 
was payable by the Railway Admiris- 
tration, there was no justification for 
the respondent to charge consolida-ed 
tax from it and, consequently, pzo- 
tested against this payment. 
after, on 26th July, 1917, the Govern- 
ment of India issued a fresh notifiza- 
tion under S. 135 of the Railways Act, 
whereby the Railway Administration 
was rendered liable to pay what vas 
described as “tax on lands and bui-.d- 
ings”. On the issue of this notifica- 
tion, the respondent started charging 
the G.I. P. Railway this consolidated 
tax and this continued until some 
time in the year 1927 by which time 


the G.LP. Railway was taken over by - 


the Government and became a Gov- 
ernment undertaking. In the Rules 
promulgated on 4th May, 1916, the 
consolidated tax described as a gene- 
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ral rate on buildings and lands was 
not chargeable on government pro- 
perty. Relying on this provision in 
the Rules, an objection was raised 
that the charge of the tax was illegal 
when the Railway had become gov- 


„ernment property. 


` 3. Subsequently, the respondent 
Municipality amended its Rules and 
promulgated fresh Rules on the 6th 
October, 1931. By this time, the res- 
pondent Municipality had been con- 
stituted into a Borough under the 
Bombay Municipal Boroughs Act No. 
18 of 1925 (hereinafter referred to as 
“the Act of 1925”). These new Rules 
were thus promulgated under this Act 
of 1925. Under these Rules, the 
exemption in respect of government 
property to the charge of the general 
rate on buildings and lands, which 
was contained in the Rules of 1916, 
was deleted -and all lands and build- 
Municipal Borough 
became chargeable irrespective of 
their being owned by the Govern- 
ment. A separate clause was incor- 
porated giving certain exemptions, but 
since they do not affect the case before 
us, they need not be mentioned. In 
pursuance of these Rules of 1931, the 
respondent started collecting the con- 
solidated tax assessed as a rate on 
buildings and lands of the Railway 
from it. 


4. In the year 1940, the Railway 
r an appeal 
under section 110 of the Act of 1925 
against one of the demand notices 
issued in-respect of this tax on the 
6th October, 1940. This eppeal came 
up before the . Sub-Divisional Magis- 
trate, Western Division, Poona, who 
held that the levy of this consolidated 
tax was ultra vires and set aside the 
demand notice. On a revision by the 
respondent under section 111 of the 
Act of 1925, the District and Sessions 
Judge set aside the order pf the Sub- 
Divisional Magistrate, holding that 
the imposition of the tax was valid. 
Against this decision, tke Railway 
Administration filed a revision before 
the High Court of Bombay under sec- 
tion 115 of the Code of Civil Proce- 
dure. The High Court, on 12th Feb- 
ruary, 1945, refused to exercise its 
special powers under section 115, 
C.P.C., -with the further remark that 
the proper remedy to be sought was 
by means of a suit. 
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5. Under these circumstances, the 
Union of India, which had come to be 
the owner of this Railway under’ the 
name of the Central Railway, filed 
the suit on 27th November, 1954 for 
refund of the entire amount which 
© was collected by the respondent from 
the Railway in pursuance of the Rules 
of 1931. The trial Court held that the 
levy of this tax was void inasmuch as, 
under the notification issued on the 
26th July, 1917, only the rate on lands 
and buildings was payable by the 
Railway Administration. The suit for 
the refund. filed by the Union of India 
was, on this ground, decreed. On ap- 
peal, the High Court disagreed with 
the trial Court and held that even the 
consolidated tax was payable in view 
of the notification of 26th July, 1917, 
so that the tax had been rightly col- 
lected. The High Court, thereupon, 
set. aside the decree cf the trial Court 
and dismissed the suit. It is against 
this decree that the Union of India has 
come up in this appeal by certificate 
under Article 133 cf the Constitu- 
tion. f 

6. In order to appreciate the sub- 
missions made by counsel for parties 
in this appeal, it is necessary to set out 
the relevant provisions of section 59 of 
the Act of 1901 and of section 73 of 
the Act of 1925 which are as follows: 


“Section 59 of the Act of 1901: 


59 (1) Subject to any general or 
special orders which - the State Gov- 


ernment may make in this behalf, any: 


Municipality— 


x 
* * * 


may impose, for the purposes of this 
Act, any of the following taxes, that 
is to say, 

(i) a rate on buildings or lands or 
both, situate within the municipal dis- 


trict; 
E g 


(vii) a Serietal sanitary cess for the 
construction or maintenance, or both 
construction and maintenance, of 
publie latrines, and for the removal 
and disposal of refuse; 


(viii) a general water-rate or a spe- 
cial water rate or both for water sup- 
plied by the Municipality, which may 
be imposed in the form of a rate 
assessed on buildings and lands, or in 
any other form, including that of 
charges for such supply, fixed in such 
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mode or modes, as shall be best adapt- 
ed to the varying circumstances of 
any class of ceses or of any individual 
case; 

(ix) a lighting tax; 


; E 

* Pa a 
Provided further that— 

> $ * a 

* ¥ * 


(c) the Municipality in lieu of im- 
posing separately any two or more of 
the taxes described in clauses (i), (vii), 
(viii) and (ix) may impose a consolidat- 


‘ed tax assessed as a rate on buildings 


or lands, or both situate within the 
municipal District.” 

“Section 73 of the Act of 1925: 

73. (1) Subject to .any general or 
special orders which the State Gov- 
ernment may make in this behalf and 
to the provisions of sections 75 and 
76, a municipality may impose for the 
purposes of this Act any of the follow- 
ing taxes, namely: 

(i) a rate on buildings or lands or 


both situate within the municipal 
borough; 

* x E 

* x z 


(viii) a general sanitary cess for the 
construction and maintenance of publie 
latrines, and for the removal and dis- 
posal of refuse; 

* x 

(x) a general water-rate or a spe- 
cial water-rate or both for water: sup- 
plied by the municipality, which may 


` be imposed în the form of a rate 


assessed on buildings and lands or in 


any other form, including that of ` 


charges for such supply, fixed in such 
mode or modes.as shall be best adapt- 
ed to the varying circumstances of 
any class cf cases or of any individua’ 
case; 


* R z 
* * = 
(xi) a lighting tax; 
* * æ 
Provided further that— 
: $ * 
* x x 


(c) the municipality in lieu of im- 
posing separately any two or more of 
the taxes described in clauses (i), (viii), 
(x) and (xi) may impose a consolidat- 
ed tax assessed as a rate on build- 
ings or lands or both situated within 
the municipal borough.” 


7. In the year 1914, the respondent 
Municipality had only levied a rate on 


ALR. 
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buildings and lands under clause (i) 
of S. 59 (1) of the Act of 1901. There 
was no question of imposing a gene- 
ral or special water rate as the res- 
pondent had no water works of its 
own and was taking water supply 
from the GIP. Railway. It was in 
these circumstances that the notif.ca- 
tion was issued by the Central Gov- 
ernment dated the 13th May, 1514 
making the Railway Administrafion 
liable to pay house-tax to the Munici- 
pality of Lonavala. The notificafion 
was obviously intended to make the 
Railway liable to pay the tax which 
had been imposed as a rate on buld- 
ings and lands under S. 59 (1) @ of 
the Act of 1901 by the respondent. 
Subsequently, in-the year 1916, the 
respondent Municipality not only 
arranged for water supply and impos- 
ed a general water rate, it proceeded 
to make rules for imposition of a œn- 
solidated tax assessed as a rate on 


buildings and lands under clause (c). 


of the second proviso to S. 59 (1) in 
lieu of the existing tax imposed as a 
rate on buildings and ` lands under 
clause (i) as well as the water rate 
imposed under clause (viii) of S. 59 
(1). Thereafter, the Central Govern- 
ment issued the notification dated 26th 
July, 1917- under S. 135 .(1) of the 
Railways Act making the G.IP. Rail- 
way liable to tax on buildings and 
lands imposed by the Lonavala 
Municipality. It is to. be noted that 
in this notification, the Government 
used the word “tax” and not the word 
“rate”. The tax imposed under S. 59 
(1) was described as “a rate on buzld- 
ings and lands”. If the intention of 
the Government had been that the 
G.I.P. Railway should ke liable to that 
tax only, it could have used the word 
“rate” instead of the word “tax” in 
the notification. In fact, if the noti- 
fication had been left untouched, the 
liability of the G.I.P. Railway would 
have continued to-be in respect of the 
rate on buildings or lands because of 


the earlier notification of 1914,. under - 


which the Railway had been made. ia- 


ble to House-tax. The notification of | 


26th July, 1917 made the Railway lia- 
ble to tax on buildings and lands okvi- 
ously because the Government intend- 
ed that the Railway should :be ligble 
to the consolidated tax under clause 
(c) of the second proviso to S. 59 {1). 
Clause (c) permits the imposition ofa 
consolidated tax assessed as a rate on 
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assessed as 


_on buildings and lands. 
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buildings or lands‘or both. The mo- 
ment a tax is assessed as a rate on 
buildings or lands, it naturally becomes 
a tax on buildings and lands. The fact 
that it was a consolidated tax was im- 
material. It was this consolidated tax 
which was intended to be made pay- 
able by the G.LP. Railway when the 
Central Government used the expres- 
sion “tax on buildings and lands” in 
place of the earlier words “House Tax” 
and chose not to refer to the liability 
being in respect of a rate on buildings 
and lands. It is true that all taxes 
are not rates; but all rates are taxes. 
A rate on buildings-and lands is a tax 
on buildings; so also any'other tax 
a rate on buildings and 
lands becomes a tax on buildings and 
lands. We are unable to accept the 
submission made by counsel for the 
appellant that the expression “tax on 
buildings and lands” used in the notifi- 
cation of 26th July, 1917 could only 
refer to a rate on buildings and lands 
under clause (i) of Section 59 (1) and 
would not cover the consolidated tax 
referred to in clause (c) of the second 
proviso. It is true, as urged by him, 
that the tax under.clause (c) of the 
second proviso is not identical with, 
and is different in nature from, the 
Tate- on buildings and lands imposed 
under clause (i), but that circumstance 
does not imply that it is not a tax 
The mere use 












power to impose this consolidated tax 
has been given for 


nature as the taxes in all those clauses. 
The intention appears to be that, 
though the Municipality was empower- 
ed to impose four different kinds of 
taxes, it was permitted.. under clause 
(c) of the second proviso to simplify 
matters by having a single tax on 
buildiigs: and lands in lieu of thos 
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multiple taxes. Such a single tax had 
to beassessed as ʻa rate on buildings 
and lands. This being the nature, it 
obviously becomes a tax on buildings 


and lands, so that the. notification of- 


26th July, 1917 clearly ` makes the 
Railway liable to payment of this tax. 
The position under the Act of 1925 is 
exactly the same where ‘also the lan- 
guage of clause (c) to the second pro- 
viso is identical with that contained 
in the Act of 1901, so that the liabi- 
lity imposed on the Railway by the 
notification of the Government dated 
26th July, 1917 under S. 135 (1) of the 


Railways Act continued -even under 


the Act of 1925. 


8. It is also significant to note that” 


the Rules, which were framed by-the 
Municipality under - the Act of .1901 
and by the Municipal Borough later 
under the Act of 1925. which were 
promulgated on the 4th May, 1916 and 
the 6th October, 1931 respectively, 
described the tax as. a general rate on 
buildings and lands.m Rule 1. It is 
true that, in the heading of the Rules, 
the expression used was that “the 
Rules were for the levy of a consoli- 
` dated .rate on, buildings and lands” 
but, in the main provision, the tax 
was. described only as “a. general rate 
on buildings and lands”. . A. general 
rate on buildings and lands is obvious- 
ly a tax.on buildings and lands and 


would, therefore, be covered by the’ 


notification of the . Central Govern- 
ment dated 26th July, 1917. 


9. Apart: from this interpretation 
which we have arrived. at on the 
basis of the language used. in the two 


Acts, the Rules, and the - notification. 


of the Central: Government; there are 
two circumstances which indicate that 
this must be the correct construction of 
the notification issued by the Central 
Government. -The first. circumstance 
is that, when this notification was 


issued, the only tax which was being. 


Lonavala Municipa- 
Central Government 
should . become 


imposed by the 
lity which the 
could have intended 


_ payable by the GLP. Railway was- 


the consolidated tax under clause (c) 
of the second proviso. There was no 
. other tax which would . have been 
covered by this notification. In fact, 
the notification would be meaningless 
if we were to-hold that. this consoli- 
dated tax is not covered by the ex- 
pression “tax on buildings and lands”. 
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-~ water: rate. 


A. I. R. 


This notification was issued while the 
earlier notification of 1914 was already 
in existence and, if the intention was 
to cover only the rate mentioned in 
clause (i) of 5. 59 (1), there was no 
need to issue this fresh notification as 
the liability of the Railway to pay that 
tax already existed under that notifi- 
cation of 1914. 


‘10. The sezond circumstance that 
we can take notice of is the historical 
background ir. which this notification 
of 26th July, 1917 was issued... It ap- 
pears that, after the Rules for imposi- 
‘tion of this consolidated tax came into 
force in 1916; the Municipality de- 
manded payment of this consolidated 
tax from the’ G.I.P, Railway. There- 
upon, the Agent of the G.LP. Rail- 
way Company wrote a letter to the 
Secretary, Railway’ Board, Simla on 
the Ist December, 1916, ‘stating that 
the Company-did not agree that it 
should pay the new consolidated tax 
as it comprised a house tax and a 
‘The Company had its 
own. arrangements for the supply of 
water and it was obviously unfair that 
it should be éalled upon to pay any 


‘tax which includes a water rate, when 


no municipal water was being con- 
sumed by the Railway at Lonavala. 


‘The Secretary, Railway Board, for- 


warded this letter to the Secretary to 


_the Government of Bombay, General 


Department, with a letter dated 12th. 
December, 1916, enquiring whether - 
the Agent’s information was correct 
and, if so, whether the Bombay Gov- 


ernment had any remarks to offer on 


the Agent’s contentions. On 11th May, 
1917, the Secretary to the Government 
of Bombay replied to the Secretary, 
Railway. Board, pointing out that, ori- 
ginally, the Municipality proposed to 
levy a general - water rate on all 
houses, in’ acdition to the existing 
house tax, tut, on representations 
from property owners ‘of Lonavala 
and Khandalle, it had decided to im- 
pose ‘a consolidated rate on buildings 
and lands in lieu of the house-tax and 
the proposed genéral water rate. Con- 
sequently, they were levying, in lieu 


-of house-tax a consolidated rate, which 


included a general water rate, on slid- 
ing scale, on all properties situated 
within. the municipal limits, The 


` water rate imposed was ‘not intended 


to cover expenses on any service ren- 


‘dered in the nature of a general tax 
` as opposed to a service tax. In equity, 
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the Railway Company’s property in 
Lonavala had no better right to exemp- 
tion than the properties of private 
individuals who, although -they did not 
take private pipe connections, vere 
paying the general water rate. In the 
circumstances, a request was madz to 
the Secretary, Railway Board, to move 
the Government of India to declare 
the Administration of the G.LP. Fail- 
way liable to pay to the Lonavala 


Municipality the consolidated tax on. 


buildings and lands in lieu of the 
house-tax in respect of the railway 
properties situated within the muni- 
cipal limits. It was.suggested that the 
Schedule annexed to the notificetion 
dated 13th May, 1914 may be amended 
accordingly. It. was in pursuance of 
this move by the Bombay Government 
that the notification of 26th July, 1917 
was issued by the Central Government. 
That the notification of 26th July, 1917 
was issued in pursuance of this corres- 
pondence is clarified by the Memoran- 
dum dated 17th August, 1917, with 
which a copy of the new notification 
was forwarded by the Government of 
India, Railway Department (Railway 


Board) to the Secretary. to the Govərn- 


ment of Bombay. These circumstan- 
ces in which the notification of 26th 
July, 1917 was issued, make it plain 
that the Govérnment of India, when 
they used the expression “tax on 
buildings and lands” in the noticica- 
tion, intended to make the G.I.P Eail- 
way liable to the consolidated tax 
which had been imposed by the Mani- 
cipality under the Rules of 1916. ` 


11. The decisión of the Bombay 
High Court in Borough Municipality, 
Ahmedabad v. Ahmedabad Manufac-~ 
turing and Calico Printing Co. Ltd. 
AIR 1939 Bom 478 on interpretation 
of sections 73 and 110 of the Ac: -of 
1925 also supports the view that we 
have taken above. The question zhat 
arose in that case was whether the 
right of an appeal envisaged by using 
the expression “in the case of a zate 
on buildings or lands or both” in sec- 
tion 110 could be availed ofin respect 
of a general water rate imposed urder 
clause (x) of section 73 (1) which des- 
cribed that tax as a general water rate 
imposed in the form of a rate assessed 
on buildings and lands. It was held 
that there was no distinction between 
a rate on buildings or lands and tax 
in the form of a rate assessed on build- 
ings or lands. In the case before us, 


Barkat Ali v. State of J. & K. 


‘a decision of the 
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on that analogy, a consolidated tax 
assessed as a rate on buildings and 
lands cannot be distinguished from a 
tax on buildings and jands. . 3 


12. : Reference may also be made to 
Allahabad High 
Court in Raza Buland Sugar Co., Ltd., 
Rampur v. Municipal Board, Rampur, 
AIR 1962 All 83 where it was held 
tbat a water rate is a tax on build- 
ings, and lands and -is not, in fact, a 
service tax chargeable in respect of 
water supplied. Counsel for the ap- 
pellant referred to a decision of the 
Madras High Court in Municipal Coun- 
cil, Cuddappah v. M. & S. Ry. Co. 
Ltd., AIR 1929 Mad 746, but that case 
is of no assistance as it turned on the 
special language which had been used 
in the Act and the notification which 
came up for consideration. in that 
case. In fact, the expression that had 
to be interpreted was “property tax” 


„and not tax’on buildings and lands”. 


We agree with learned counsel for the 
appellant that such assistance cannot be 
derived from the decision of this 
Court in Patel Gordhendas Hargo- 
vindas v. Municipal Commr. Ahmeda- 
bad (1964) 2 SCR 608 = (AIR 1963 
SC 1742) which was relied- upon by. 
the High Court. However, as we have 
held above, on the proper interpreta- 
tion of the language used in the two 
Acts, the Rules, and the notification, 
and taking into account the circums- 
tances under which the notification of 
1917 was issued, the only conclusion 
that can be arrived at is that the 
Railway was. made liable to this con- 
solidated tax, so that the decision of 
the High Court is perfectly correct, 


13. -The appeal fails and is dismiss- 
ed with costs. 


Appeal dismissed. 
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(V 58. C 54) 

S. M. SIKRI, ua BHARGAVA AND 
I. D. DUA, JJ. 

Barkat Ali, E v. The 


State of Jammu and: Kashmir, Res- 
pondent. 

Writ Petn. No. 313 cf 1970, D/- 
22-10-1970. - 

Public Safety — Jammu ‘| and 
Kashmir Preventive Detention Act 
(13 of 1964), Section 3 (1) (b) — Deten- 
tion under for purposes of deporta- 


KN/KN/F122/70/KSB/T 
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tion — State cannot directly deport 
-detenu but has to refer matter to 


Central Government for making neces-- 


‘sary arrangements which takes some 
. time — But delay in making such ar- 
rangements cannot affect validity of 


detention or make it a mala fide deten- 
tion. (Para 6) 
Mr. S. K. Bisaria,. Advocate 


amicus curiae, for Petitioner; Mr. 
R. N. Sachthey, Advocate, for Respon- 
dent. 

The following Judgment of the 
Court was delivered by ` 

SIKRI, J.:— This is a petition 
under Article 32 of the Constitution 
complaining that the petitioner is 
under illegal detention. We directed 
issue of rule nisi and the State Gov- 
ernment has filed ar affidavit through 
the Deputy Secretary to the Home 
Department Jammu and Kashmir 
Government. 

2. It appears that the Govern- 
ment, vide its order No. ISD: 530 of 
1970 dated June 25, 1970, ordered that 
the petitioner be detained under Sec- 
tion 3 (1) (b) of the Jammu and Kash- 
mir Preventive Detention Act, 1964. 
Section 3 (1) (b) enables the Govern- 
ment to make orders to detain a per- 
son “if ‘satisfied with respect to any 
person who is a foreigner within the 
meaning of the Foreigners Act, 1946, 
that with a view to regulating his 
continued presence in the State or 
with a view to making arrangements 
for his expulsion from the State, it is 
necessary so to do.” TS 


3. It is stated inthe affidavit 
of the respondent that “the petitioner 


was recruited as an agent by the 
Several: 


Pakistan Intelligence, paid 
visits to the State and had planted ex- 
plosives under some. bridges on the 


National Highway with the intention. 


to disrupt communications. He was 
apprehended on 29/30th November, 
1959 within the State when he had 
come to one of his missions. During 
the course of investigation some more 
explosives had been recovered on his 
information. The case was registered 
in P/S Saddar Jammu for contraven- 
ing the provisions of Indian Passport 
Act, the Entry Agents Ordinance, the 
Explosives Substances Act and Sections 
224 and 332 of the R. P. C. The case 
was tried by the Special Judge who 
sentenced him to undergo eleven 
years rigorous imprisonment.” 


A. Das Gupta v. Nath Bank 


4, The order of detention, ac- 
cording to the affidavit, was read over 
and explained to the petitioner in 
Urdu and his thumb impression was 
taken in token of the fact that he 
fully understood the contents of the 
order. It was further stated that the 
case of the detenu was referred to the 
Advisory Board as 
Section 10 of the Jammu and Kashmir 
Preventive Detention Act, and the 
opinion of the Board was awaited. 

5. The learned counsel who 
was appointed amicus curiae at the 
first hearing, said that under Section 
11 (1) the Board had to report with- 
ing 10 weeks from the date of deten- 
tion and as it had not reported with- 
in that period the detention was ille- 
gal. It, however, appears that Sec- 
tion 11 of the Act had been amended 
by The Jammu and Kashmir Preven- 
tive Detention (Amendment) Act 
(J. & K. Act VIII. of 1967) and for 
the words “ten weeks” the words “five 
months” were substituted. 


6. The learned counsel fur- 
ther said that the detention was mala 


. fide because the State had failed to 


make the necessary arrangements to 
deport the petitioner to Pakistan. It 
appears that the State cannot direct- 
ly deport the petitioner but has to 
refer the matter to the Central Govt. 
for making necessary arrangements 
and this has taken some time. 
we are unakle to hold that - this 
delay in making arrangements affects 
the validity o2 the detention, though 
we trust that arrangements will be 
made very soon to deport him to 
Pakistan. 


ifs In the result the petition 
fails and is dismissed. f 
Petition dismissed. 
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GROVER, JJ. 
Amitava Das Gupta (In both tħe 
Appeals), Appellant v. Nath Bank Ltd., 
(In both the Appeals), Respondent. ` 


Civil Appeals Nos. 1750 of 1966 
and 109 of 19€7, D/- 21-10-1970. 
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Limitation Act (1908), Article 183 

=— Banking Regulation Act (1949), 

Section 45-B — Banking Companies 

(Amendment) Act (1950), Section 1. — 

Suit transferred to Calcutta High 

Court under provisions of Section 11 

— Jurisdiction conferred on High 

Court by Banking Companies Act, 

held was part of its ordinary original 

civil jurisdiction under Article 183 

and not a special jurisdiction — Hence 

Article 183 was applicable for execu- 

tion of decree passed by High Ceurt 

and execution proceeding filed wi-hin 

12 years were within time. AIR 1958 

Mad 418 and AIR 1962 SC 403, Fol- 

lowed; AIR 1965 Pat 134, Affirmed; 

> (1888-89) 16 Ind App 156 (PC), Ref. 
~ to. (Letters Patent (Cal), Cis. 11, 12). 
(Para 5) 

Cases Referred: Chronological Paras 

(1962) AIR 1962 SC 403 (V 49) = 
(1962) Supp 1 SCR 73, Jyoti 
Bhushan Gupta v. Banaras 
Bank Ltd. 

(1958) AIR 1958 Mad 418 (V 45) = 
ILR (1958) Mad 685, P. T. Munis 
Servai v. Hanuman Bank Ltd., 

_ Tanjore (în Liquidation) 5 

(1888-89) 16 Ind App 156 = 
5 Sar 400 (PC), Navivahoo v. 
Turner (Official Assignee) 5 


P. Chatterjee, Sr. Advocate, (M/s. 
A. K. Bose and R. C. Prasad, Acvo- 
cates with him), for Appellant (In koth 
the Appeals); Mr. D. N. Mukherjee, 
Advocate, for Respondent (In both the 
Appeals). f 

The following Judgment of the 
Court was delivered by 

GROVER, J.:— These appəæals 
have been brought to this Court by zer- 
tificate from a judgment of the Petna 
High Court. 


2. The facts may be stated. 
The respondent — Nath Bank Lim ted 
— brought a money suit against the 
appellant, Amitava Das Gupta, and 
one Benoy Kumar Sen Gupta in the 
Patna Courts on March 3, 1949. The 
Bank, however, went into liquidazion 
as a result of a petition filed by iwo 
of its creditofs in March 1950, in the 


Calcutta High Court. The Reserve 
Bank of India was appointed the 
official liquidator of the said Bank. 


The Banking Companies (Amendment) 
Act 1950 received the assent of the 
President on March 15, 1950. Urder 
Section 11 of the said Act where any 


A. Das Gupta v. Nath Bank (Grover J.) [Prs. 1-3] S. C. 219 


proceeding for the winding up of a 
banking company or any other pro- 
ceeding, whether civil or criminal, 
which had arisen out of or in the 
course of such winding up, was pend- 
ing in any Court immediately before 
the commencement of the Act it was 
to stand transferred to the Court 
which would have had jurisdiction to 
entertain such proceeding if the Act 
had been in force on the date on 
which the proceeding had commenc- 
ed. By virtue of Section 11 the suit 
which was pending in the Patna Court 
was transferred to the Calcutta High 
Court. The records were accordingly 
transmitted to the Calcutta High 
Court where the suit was renumber- 
ed as Original Trial Suit No. 122 of 
1951. After trial it -was decreed 
against the appellant and the other 
defendant. The decree holder then 
applied for execution of the decree in 
the Calcutta High Court and prayed 
for attachment of a house in Patna. 
A precept was sent by the Calcutta 
High Court to the District Judge 
Patna followed by the transfer of 
decree to the Court of the District 
Judge for execution under Section 46 
of the Code of Civil Procedure. The 
execution case was placed before a 
Subordinate Judge before whom a 
number of objections were raised. 
Two Miscellaneous cases arose out of 
the objections filed under Order 21, 
Rule 58 and Section 151 of the Code 
of Civil Procedure which were dismiss- 
ed. The appellant filed an applica- 
tion on June 3, 1959 under Section 47 
of the Code that the decrze sought to 
be executed was null and void and 
was incapable of execution. He filed 
another objection alleging that the 
decree-holder had suppressed certain 
material facts. The learned Subordi- 
nate Judge held that the decree pass- 
ed by the Calcutta High Court was 
null and void and it was barred by 
limitation when the execution was 
taken out. The matter was taken in 
appeal to the High Court. 


3. The High Court took the 
view that the registered office of Nath 
Bank Ltd., was situate in Calcutta and 
therefore the Calcutta High Court 
would be the Court where winding up 
proceeding could be started. Under 
Section 45-B of the Banking Com- 
panies Act, 1949, as amended by the 
Banking Companies (Amendment) Act; 
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1950, the High Court of Calcutta where 
the winding up proceedings were go- 
ing on was competent to decide all 
claims of the company in liquidation. 
Reliance was also placed on the 
amendment made by the Banking 
Companies Act (Act 52 of 1953) which 
incorporated Section 45-C with re- 
gard to the jurisdiction of the High 
Court to dispose of the suit. The 
claim of Nath Bank, therefore, against 
the appellant and Benoy Sen. Kumar 
Gupta was fully within the jurisdic- 
tion of the Caleutta High Court. An 
argument was raised on behalf of the 
judgment-debtors that after transfer 
of the suit to the Calcutta High Court 
it should have issued a notice to them 
ef such transfer so that particular 
cbjections to the plaintiff’s claim could 
be made there. Since no notice was 
issued to them they were precluded 
from prosecuting the suit properly in 
the Calcutta High Court. The learn- 
ed judges of the Patna High Court 
were, however, of the view that the 
burden lay uponthe judgment-debtors 
to establish that notice of the Origi- 
nal Trial Suit No. 122/51 had not been 
issued by the Calcutta High Court to 
them. The order sheet of the suit had 
xot been brought on the record and in 
the absence of that document, it was 
said, the judgment-debtors could not 
raise any objection on the grourd of 
vant of notice. At any rate it was not 
considered necessary that a fresh 
notice be issued when an order had 
been passed by the Patna Court in the 
presence of the judgment-destors 
transmitting the records to the Cal- 
cutta High Court. 


4, The next question whick. had 
been argued before the High Court 
was one of limitation. The point which 


fell for decision was whether Article 


183 of the Limitation Act, 1908, was 
applicable. For the applicability of 
Article 183 it had to be decided whe- 
ther the decree passed on the original 
Side of the High Court after the suit 
had been transferred, as a resuit of 
the operation of the Banking Compa- 
nies Act, could be regarded as a decree 
passed on the ordinary original side 
of the High Court or in its special 
jurisdiction. The judgment . debtors 
maintained that the jurisdiction con- 
ferred by the Banking Companies Act 
on the High Court was a special ĵuris- 
- diction and the High Court was not 


exercising its ordinary original civil 
jurisdiction while disposing of the suit 
that had been transferred from Patna 
by virtue of the special provisions of 
the Banking Companies Act. This 
contention was repelled and it was 
held that in the present case the High 
Court had exercised its ordinary origi- 


nal jurisdiction while disposing of the ` 


suit which had been transferred to it. 
Consequently Article 183 of the Limi- 
tation Act applied and the execution 
proceedings were within time. 


5. Before us two main conten- 
tions have been sought to be raised. 
The first relates to the question of 


-limitation and the second to no notice 


having been issued by the Calcutta 


‘High Court to the judgment debtors on 


transfer of the suit to that Court. As 
regards the first point it is not disput- 


- ed that if Art. 183 of the Lim. Act, 


1908 was applizable the execution pro- 
ceedings woulc not be barred by time. 
The period of limitation prescribed by 
that Article is 12 years to enforce a 
judgment, decree or order of any court 
established by Royal Charter in the 
exercise of its ordinary original civil 
jurisdiction. The original jurisdiction 
of the Calcutta High Court has been 
defined in Clauses 11 and 12 of the 
Letters Patent of that Court. The 
argument which has been raised on 
behalf of the appellant is that the 
jurisdiction which was derived under 
the Companies Act or the Banking 
Companies Act was not covered by 
Clause 12 of the Letters Patent. It 
had, therefore, to be regarded as the 
special jurisdiction of the High Court. 
Reliance has been placed on Navivahoo 
v. Turner (Official Assignee) (1888-89) 
16 Ind App 155 (PC) in which it was 
laid down that the ordinary jurisdic- 
tion of the High Court embraces all 
such as exercised in thé ordinary 
course of lew and without any special 
step being necessary to assume it. The 
special step, in the present case, could 
be found in Section 11 of the Bank- 
ing Companies (Amendment) Act 1950. 
An identical question came up for 
consideration kefore the Madras High 
Court in P. T. Munia Servai v. The 
Hanuman Bank Ltd. Tanjore (in 
Liquidation) ILR (1958) Mad 685 = 
(AIR 1958 Mad 418). Applying. the 
test laid down by the Privy Coun- 
cil it was held that jurisdiction con- 
ferred onthe Eigh Court by the Bank- 
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ing Companies Act was part of its ardi- 
nary original jurisdiction within the 
meaning of Art. 183. That jurisdiction 
had to be exercised in the ordinary 
course of law without any special step 
being necessary to assume 
Madras decision was referred to with 
approval by this Court in Jyoti Bhushan 
Gupta v. The Benaras Bank Ltd. 
(1962) Supp 1 SCR 73 = (AIR 1962 SC 
403). In fact that decision concludes 
the matter so far as the applicab-lity 
of Article 183 is concerned. It must, 
therefore, be held that Article 183 was 
applicable and the execution proceed- 
ings were within time. i 

6. As regards the other con- 
tention about no notice or opportunity 
having been given to the appellan: to 


prosecute the suit when it was trans-. 
ferred to the Calcutta High Court we - 


can derive no assistance from the 
printed record. It was necessary to 
send for the original records of the 
Calcutta High Court relating to Origi- 
nal Trial Suit No. 122 of 1951 in which 
the money decree was granted in 
favour of .Nath Bank Ltd. Let those 
records be called as expeditiously as 
possible and the appeal placed for iur- 
ther hearing before this Court as soon 
as the record is received. 
Order accordinzly. 
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J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 
Perspective Publications (P.) Ltd. 
and another, Appellants v. The Sate 

of Maharashtra, Respondent. 

Criminal Appeal No. 159 of 1566, 
D/- 19-11-1968, 

(A) Contempt of Courts Act (1952), 
S. 1—Contempt of Ccourt—Scandeélis- 
ing the Court — Newspaper article 
containing scandalous — allegations 
against High Court Judge.— Article 
calculated to obstruct administration 
of justice — Illustrative case. 


In 1960 a suit was filed by one 
Thackersey against the weekly news- 
paper “Blitz” and its Editor and otkers 


*(Criminal Mise. Appin. No. 323 of 
1965—D/- 24-11-1965. — Bom.) 
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claiming Rs. 3 lacs as damages for 
libel. The hearing began in June 
1964. The delivery of the judgment 
commenced on January 19, 1965 and 
continued till February 12, 1965. After 
June 24, 1964, that suit was heard 
from day to day by Mr. Justice Tar- 
kunde. The suit was decreed in the 
sum of Rs. 3 lacs. An appeal was 
pending before the High Court against 
that judgment when the impugned 
article was published on April 24, 
1965, in a weekly periodical called 
“Mainstream”. 

Its heading was “Story of a Loan 
and Blitz Thackersey Libel Case”. The 
article had been ingeniously and cle- 
verly worded. The salient matters 
mentioned in that article were these; 
After paying a tribute to the Indian 
judiciary the writer said that accord- 
ing tọ the report in “Prajatantra”’, a 
Gujarati Paper, architects Khare-Tar- 
kunde Private Limited of Nagpur, got 
a loan facility of Rs. 10 lacs from the 
Bank of India on December 7, 1964. 
The partners of Khare-Tarkunde in- 
cluded the father, two brothers and 
some other relations of Justice Tar- 
kunde who awarded a decree for Rs. 3 
lacs as damages against Blitz and in 
favour of Thackersey. It was pointed 
out that the date, on which Rs. 10 lacs 
loan facility was granted by the Bank 
of India, was about five and a half 
months after the Thackersey-Blitz 
libel suit had begun and just over six 
weeks before Justice Tarkunde began 
delivering his “marathon judgment” 
on January 19, 1965. It was then said 
that for Rs. 10 lacs loan facility grant- 
ed to Khare-Tarkunde, the New India 
Assurance Co. stood guarantee and 
that the two Directors of the Bank of 
India who voted in favour of the cre- 
dit of Rs. 10 lacs being granted to 
Khare-Tarkunde were Thackersey and 
Jaisinh Vithaldas (believed to be a 
relative of Thackersey). Next it was 
stated that one of the Directors of the 
New India Assurance Co. that stood 
guarantee for the loan facility was one 
P who was also a senior partner of the 
Solicitors of Thackersey in the Blitz- 
Thackersey Libel Case. Emphasis was 
laid on the fact that Khare-Tarkunde 
had a capital of Rs. 5 lacs only and 
the balance sheet ofthe firm on June 
1964 revealed indebtedness to various 
financiers to the tune of Rs. 14 lacs. 
Thus Khare-Tarkunde was stated to 
be “lucky to get against all this a 
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handsome loan of Rs. 10 lacs from the 
Bank of India”. The writer referred 
to the Code among college teachers and 
university professors of not examin- 
ing papers when their own children 
and near relatives sit for examination 
and added that Justice Tarkunde him- 
self would recognize the rightness of 
such a Code. Referring to the unimpe- 
achable integrity and reputation of 
Judges of the Bombay High Court, the 
writer proceeded to say “there must 
not be allowed to be raised even the 
faintest whisper of any misgiving on 
that score.” Paragraph 24 of the arti- 
cle stated: “If Sri Thackersey did not 
lay it bare at the time of the suit that 
he was one of the sponsors of a con- 
tract of which the Judge’s relations 
were the beneficiaries, it is up to the 
Chief Justice of the Supreme Court 
and the Bombay High Court including 
Justice Tarkunde as also the ever vigi- 
lant members of the Bar to consider 
all the implications of these disclo- 
sures which have distressed a common 
citizen like me, so that the finest tra- 
Gitions of our judiciary ‘may be pre- 
served intact.” 

Held that the article read as a whole 
left no doubt that it exceeded the 
bounds of fair and reasonable criti- 
cism. (Para 9) 

There was a clear imputation of 
impropriety, lack of integrity and 
oblique motives to Justice Tarkunde 
in the matter of deciding the Thacker- 
sey-Blitz suit which undoubtedly con- 
stituted contempt of court. 


. (Para 20) 
(B) Contempt of Courts Act (1952), 
S. 1 — Proceedings for contempt for 


scandalizing the Court — It will not 
be right to say that committals for 
such contempt have become obsolete 
and that proper remedy in such a 
Situation was for the Judge to insti- 
tute action for libel. Case law referred 


(Para 17) 
(C) Contempt of Courts Act (1952), 
Š — Summary . jurisdiction by 


way of contempt must be exercised 
with great care and caution and only 
when its exercise is necessary for the 
proper administration of law and jus- 
tice. (Para 17) 

(D) Contempt of Courts Act (1952), 
S. 1 — Scandalising the Court — Right 
to express fair criticism of act or con- 
duct of Judge in his judicial capacity. 

It is open to anyone to express fair, 
reasonable and legitimate criticism of 
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any act or conduct of a Judge in his 
judicial capacity or even to make a 
proper and fair comment on any. deci- 
sion given by him because Justice is 
not a cloistered virtue and she must 
be allowed to suffer the scrutiny and 
respectful, even though outspoken, 
comments of ordinary men. 
(Para 17) 
(Œ) Contempt of Courts Act (1952), 
S. 1—Scandalising the Court—Distin- 
ction between defamation of a judge 
and contempt of Court — Test, 
A distinction must be made between 
a mere libel or defamation of a judge 
and what amounts to a contempt of 
the court. (Para 17) 


The test in each case would be whe- 
ther the impugned publication is a 
mere defamatory attack on the judge 
or whether it is calculated to interfere 
with the due course of justice or the 
proper administration of law by his 
court. It is only in the latter case 
that it will be punishable as contempt. 

(Para 17) 

Alternatively, the test will be whe- 
ther the wronz is done to the judge 
personally or it is done to the public. 
The publication of a disparaging state- 
ment will be an injury to the public 
ifit tends to create an apprehension in 
the minds of the people regarding the 
integrity, ability or fairness of the 
judge or to deter actual and prospec- 
tive litigants from placing complete 
reliance upon the court’s administra- 
tion of justice, or if it is likely to 
cause embarrassment in the mind of 
the judge himself in the discharge of 
his judicial duties. ` (Para 17) 

(F) Contempt of Courts Act (1952), 
S. 1 — Seandalising the Court — 
Truthfulness or factual correctness not 
recognized as defence in law of con- 
tempt, 

It may be that truthfulness or fac- 
tual correctness is a good defence in 
an action for libel, but in the law of 
contempt there are hardly any En- 
glish or Indian cases in which such 
defence has been recognized. AIR 1952 
SC 149, Expl. (Para 18) 
Cases Referred: Chronological Paras 
(1968) 1968-2 WLR 1204 = 

1968-2 QB 150, Reg v. Commr. 

of Police of the Metropolis; 

Ex parte Blackburn (No. 2) 12 
(1959) AIR 1959 SC 102 (V 46)= 

1959 SCR 1367 = 1959 Cri LJ 

251, State of Madhya Pradesh 


v. Revashanxar 16 
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(1954) AIR 1954 SC 10 (V 4i)= 

1953 SCR 1169 = 1954 Cri 

LJ 238, Brahma Prakash Shar- 

ma v. State of Uttar Pradesh 

15, 16, 17 

(1954) AIR 1954 SC 743 (V 41)= 

(1955) 1 SCR 677, Hira Lal 

Dixit v. State of Uttar Pra- 

desh 16 
(1953) AIR 1953 SC 75 (V 40)= 

1953 SCR 215- -= 1953 Cri LJ 

519, In re Editor, Printer and 

Publisher of The Times of 

India 15 
(1952) AIR 1952 SC 149 (V 39)= 

1952 SCR 425 = 1952 Cri LJ 

832, Bathina Ramakrishna v. 

State of Madras 15, 18 
(1952) AIR 1952 SC 369 (V 39)= 

1953 SCR 1, Aswini Kumar 

Ghose v. Arabinda Eose 15 
(1946) 328 US 331 = 90 Law Ed. 

1295, John D. Penne Kamp & 
`Miami Herald Publishing Co. 

v. State of Florida l 14 


(1943) AIR 1943 PC 202 (V 30)= 
70 Ind App .216, Debi Prasad . 
Sharma v. King Emperor 10 
(1936) 1936 AC 322 = ‘105: LJ 
PC .72, Ambard v. Attorney 
General for Trinidad and 


Tobago 11, 15 
(1928) ri TLR 301, Rex v.. Editor 
of the New Stateman 11 


(1900) 1900-2 QB 36 = 69 LJ . 

QB 502, The Queen v. Gray 10. 11 
(1899) 1899 AC 549 = 68 LJ PC : 

137, McLeod v. St. Aubyn 10, 11 
(1893) 1893 AC 138, In the matter 

of a Special Reference from 


the Bahama Islands 10 
(1765) Wilms 243 = 97 ER 94, . 
Rex v. Almon 10 
(1742) 2 Atk 469 = 26 ER 683, 
` In re Read and Huggonson 10 


28 Com LR 419, Bell v. Stewart 14 


Mr. S. C. Agarwala, Advocate of M/s 
Ramamurthi and Co., for Appellants; 
M/s. M.S.K. Sastri and S. P. Nayar, 
Advocates, for Respondent. 


The Judgment of the Court was 
delivered by 


GROVER, J.— This is an appeal 
from the judgment oz the Bombay 
High Court passed in exercise of ordi- 
nary original civil jurisdiction by which 
the appellants were found guilty of 
having committed contempt of Mr. 
Justice Tarkunde in his judicial capa- 
city and of the Court. Appellant No. 
2 D. R. Goel, who is the Editor, Printer 
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and Publisher of Perspective Publica- 
tions (P) Ltd., — appellant No. 1, was 
sentenced to simple imprisonment for 
one month together with fine amount- 
ing to Rs. 1,000/-, in default of pay- 
ment of fine he was to undergo fur- 
ther simple imprisonment for the 
same period. The appellants were 
also directed to pay the costs incurred ~ 
by the State. On behalf of the first 
appellant it hds been stated at the bar 
that the appeal is not being pressed. 


2. The background in which the 
impugned article was published on 
April 24, 1965, in a weekly periodical 
called “Mainstream” which is a publi- 
cation brought out by the first appel- 
lant may be set out. In the year 1960 
a suit was filed by one Krishnaraj 
Thackersey against the weekly news- 
paper “Blitz” -and its Editor and ozhers 
claiming Rs. 3 lacs.as damages for 
libel. The hearing in that suit zom- 
menced on the original side of the 
Bombay High Court on June 24, 1964. 
The delivery of the judgment com- 
menced on January 19, 1965 and con- 
tinued till February, 12, 1965. After 
the June 24, 1964, that suit was heard 
‘from day to day by Mr. Justice Tar- 
kunde. The suit was decreed in the 
sum of Rs. 3 lacs. An appeal-is pend- 
ing before a Division Bench of the 
High Court against that judgment. 

3. The impugned article is siated 
to have been contributed by a person 
under the name of “Scribbler” but ap- 
pellant No. 2 has taken full responsi- 
bility for its publication. Its heading 
was “Story ofa Loan and Blitz Thack~ 
ersey Libel. Case”. It is unnecessary 
to reproduce the whole article which 
appears verbatim in the judgment of 
the High Court. The article has been 
ingeniously and cleverly worded. The 
salient matters mentioned in that arti- 
cle are these: After paying a tribute 
to the Indian judiciary the writer says 
that according to the report in “Pra- 
jatantra” a Gujarati paper, architects 
Khare-Tarkunde Private Limited of 
Nagpur, hereinafter called “Khare 
Tarkunde” (which is described a Firm 
in the article) got a loan facility of 
Rs. 10 lacs from the Bank of India on 
December 7, 1964. The partners of 
Khare-Tarkunde included the father, 
two brothers and some other relations 
of Justice Tarkunde who awarded a 
decree for Rs. 3 lacs as damages 
against Blitz and in favour of Thack~ 
ersey. It is pointed out that the date 
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on which Rs. 10 lacs loan facility was 
granted by the Bank of India was 
about five and a half months after 
the Thackersey-Blitz libel suit had 
begun and just over six weeks kefore 
Justice Tarkunde began delivering his 
“marathon judgment” on January 19, 
1965. It is then said that for Ks. 10 
lacs loan facility granted to Khare- 
Tarkunde, the New India Assurance 
Co. stood guarantee end that the two 
Directors of the Bank of India who 
voted in favour of the credit of Rs: 10 
lacs being granted to Khare-Tarkunde 
were Thackersey and Jaisinh Vithal- 
_ das (believed to be a relative of Tha- 
ckersey). Next it is stated that one of 
the Directors of the New India Assùr- 
ance that stood guarantee for the loan 
facility was N. K. Petigara, who was 
also a senior partner .of M/s. Mulla 
and Mulla Craigie Blunt and Caroe, 
Solicitors of Thackersey in.-the Blitz- 
Thackersey Libel Case before Justice 
Tarkunde. Emphasis is laid on the 
` fact that Khare-Tarkunde. had a capi- 
tal of Rs. 5 lacs ‘only and the belance 
sheet of the firm of June 1964 reveal- 
ed indebtedness to various financiers 
to the tune of Rs. 14 lacs. Thus Khare- 


Tarkunde is stated to be “lucky to get. 


against all this a handsome loan of 
Rs. 10 lacs from the Bank- of India”. 
The writer refers to the Code among 
college teachers and university pro- 
fessors of not examining papers when 


their own children and near relatives . 


sit for examination and adds that Jus- 
tice Tarkunde himself will recognize 
the rightness of such a Code. Refer- 
ring to the unimpeachable integrity and 
reputation of . judges of the Bombay 
High Court, the writer proceeds to say 
“there must not be allowed to be raised 
even the faintest whisper of any mis- 
giving on that score.” Paragraph 24 
‘deserves to be produced: — 


“If Sri Krishna Thackersey did not 
Tay it bare at the time. of the suit that 
he was one of the sponsors of a con- 
tract of which the judge's relations 
were the beneficiaries, it is up to the 
Chief Justice of the Supreme Court 
and the Bombay High Court including 
Justice Tarkunde as also the ever vigi- 


lant members of the Bar to consider 


all the implications oithese disclosures 
which have distressed a common citi- 
- gen like me, so that the finest tradi- 
tions of our judiciary may be preserv- 
ed intact.” 


A. lL R. 


4. A petition was filed before the 
Bombay High Court by the State of 
Maharashtra pointing out that the 
aforesaid article contained scandalous 
allegations and was calculated to 
obstruct the administration of justice 
and constituted gross contempt of 
court. The article purported to state 
certain facts relating to the transac- 
tion between -Khare-Tarkunde and 
the Bank which were false and there 
were several misstatements and sup- 
pression of facts some of which were: . 

(a) The article wrongly stated that 
the father of Mr. Justice Tarkunde 
was a partner in Khare-Tarkunde; and 


(b) The article falsely described the _ 
transaction as a ‘loan by the Bank to 
Khare-Tarkunje. In fact the said 
transaction was only a guarantee given . 
by the Bank which undertook to pay 
to. the Government any amount not 
exceeding Rs. 10 lacs in the event of 
Khare-Tarkunde being unable to per- 
form its obligations. The Bank was 


- secured by a further guarantee given 


by the New India Assurance Co. Lid. 

undertaking to secure the Bank in the 
event of the Bank -having to -pay the 
said amount ar-any part ‘thereof. 


5. Appellant No. 2 who also hap- 
pens to be a Director and Principal 
Officer of the first appellant, filed a 
reply raising some objections of a legal 
and technical nature and took up the 


‘position that the impugned article was 


based on a report published in ‘“Pra- 
jatantra” frora_ which all the facts 
stated in the article were incorporat- 
ed. It was asserted that certain ‘major 
facts’ had been verified by. the appel- 
lant and found to be true. It was 
admitted that upon reading the peti- 
tion for: taking contempt proceedings 
it was found by appellant No. 2 that 
there were certain incorrect statements 
in the article. It was claimed that the 
article had been published in a bona © 
fide belief that whatever was stated 
in the article in “Prajatantra” was 


- true. The intention was to convey to 


the public at large that it was incum- 
bent on the plaintiff Thackerséy and 
Petigara, one of the partners of Mulla 
& Mulla ete, his attorney to inform 


Justice Tarkunde that the plaintiffs  ‘ 


had - voted for a resolution of the 
Board of Directors of the. Bank of 
India which, without reasonable doubt, 
would help Ehare-Tarkunde in which 
Tarkunde happened to be a brother of 
the Judge. . 
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6. The High Court -analysed the 
implications of the facts stated in each 
paragraph of the impugned article in 
great detail and observed :— 


Moda ath reading the article as a 
whole, taking care not to read into it 
anything more than its plain language 
implies and making every allowance 
for literary style and rhetorical flou- 
rish expressions .which were often 
used in the arguments for the respon- 
dents it is impossible to avoid the 
conclusions that this article exceeds 
the bounds of fair and reasonable cri- 
ticism. In so far as it suggests that 


there is some sort of casual connec- 


tion between the granting of the loan 
to M/s. Khare Tarkunde Pvt. Ltd., and 
the judgment of Mr. Justice Tarkunde 
in the Blitz-Thackersey case, it 
clearly attempts to lower the learned 
judge in his judicial capacity not to 
mention the fact . that it would also 
tend to shake the confidence of the 
lay public in the High Court and 
impair the due administration of jus- 
tice in that Court. In so far as there 
is a suggestion made be it ever so 
faint, that Mr. Justice Tarkunde knew 
or must have known of the loan to his 
brother’s firm before he delivered the 
judgment in the case, the article is 
malicious and not in good faith.” 

The High Court also examined the 
misstatements and inaccuracies in the 
impugned article and held -that there 
was no foundation for suggestion that 


Khare-Tarkunde was’ an impecunious. 


concern and therefore was “lucky” to 
get the handsome loan nor for the 
suggestion that either Thackersey and 
his Co-Directors in the Bank of India 
or Thackersey’s solicitor and his Co- 
Directors in the New India Assurance 
Co. went out of their way to grant 
accommodation - of Khare Tarkunde. 
The High Court found no basis for the 
insinuation that there was any connec- 
tion between the loan and the judg- 
ment in the Blitz-Thackersey case or 
that Justice Tarkunde knew or might 
have known about any loan having 
been granted to his brother’s firm. No 
attempt was made to justify these 
suggestions in the return or in the 
argument before the High Court and 
all that was urged was that the words 
“used by the contemner did not give 
rise to the said imputations or innu- 
endos and that the contemner. was 
only trying to communicate to the 
public at large what has been stated 
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before. It is needless to refer. to the 
other points raised before and decid- 
ed by the High Court because none of 
them has been argued before us. 


7. In this appeal, counsel for ap- 
pellant No. 2 has made some attempt 
to establish that no aspersion was cast 
on the integrity of Justice Tarkunde 
in the article nor was any imputation 
of dishonesty made. His second con- 
tention is that proceedings for con- 
tempt for scandalising a judge have 
become obsolete and the proper remedy 
in such a situation is for the Judge to 
institute action for libel. Thirdly, it 
is said there was no evidence before 
the High Court that Justice Tarkunde 
did not know about the transaction or 
the dealings between the firm in 
which his brother was a partner and 
the bank of which Thackersey was a 
director. If, it is submitted, the al- 
legations made in the article were 
truthful or had been made bona fide in 
the belief that they were truthful the 
High Court ought not to have found 
appellant. No. 2 guilty of contempt. At 
any rate, according to counsel, the 
statements contained in the article 
only made out a charge of bias against 
the Judge and if such a charge 
is made it cannot be regerded as con- 
tempt. 


8. On the first point our attention 
has been invited to the paragraphs in 
the article containing expression of 
high opinion held by the writer of the 
judiciary in India. It is suggested that 
his attempt was only to make a fair 
and legitimate criticism of the pro- 
ceedings in the Thackersev suit against 
the “Blitz” weekly. It has been em- 
phasised in the article that the dama- 
ges which were awarded to the tune 
of Rs. 3 lakhs were almost punitive 
and that it was a rare phenomenon 
that the plaintiff (Thackersey) did not 
step into the witness box and also a 
permanent injunction had been grant- 
ed preventing Blitz from printing 
anything based on the subject matter 
of. litigation. The law involving free- 
dom of press fully warranted such 
criticism of a judgment or of the pro- 
ceedings in a suit in a court of law. 


9. It is true that the writer of thel 
article could exercise his right of fair 
and reasonable criticism and the mat- 
ters which have been mentioned in 
some of the paragraphs may not 
justify any proceedings being taken 





226 S. C. [Prs. 9-10] Perspective Publications v. State of Maharashtra A.LR. 


for contempt but the article read 
as a whole leaves no doubt that 
ithe conclusions of the High Court 


were unexceptionable. It was a 
skilful attempt on the part. of 
the writer to impute dishonesty 


and lack of integrity to Justice Tar- 
kunde in the matter. of. Thackersey 
Blitz suit, the imputation being in- 
direct and mostly by innuendo that it 
was on account of the transaction and 
the dealings mentioned in the article 
that the suit of Thackersey was decreed 
in the sum of Rs. 3 lekhs which was 
the full amount of damages claimed 
by Thackersey. It may be that the 
article also suggests that Thackersey 
and his attorneys were to blame inas- 
much as they did not inform the 
Judge about the transactions of Khare- 
Tarkunde with the Bank of India with 
which Thackersey ‘was associated in 
his capacity as,a director but that can- 
inot detract from the obvious implica- 
tions and insinuations made in vari- 
ous paragraphs of the article which 
immediately create a strong prejudi- 
cial impact on the mind of the reader 
about the lack of honesty, integrity 
and impartiality on the part of Justice 
Tarkunde in deciding the Tackersey- 
Blitz suit. 


10. On the second . point counsel 
for appellant. No. 2 has relied a great 
deal on certain decisions of the Privy 
Council and the Australian and Ameri- 
can courts, In In the matter of'a Spe- 
cial Reference from the Bahama 
Islands, 1893 AC 138, a letter. was 
published in a 
containing sarcastic -allusions to a 
refusal by the Chief Justice te accept 
a gift of pineapples. No judgment 
was given by the Privy Council but 
their Lordships made a report to 
Her Majesty that the impugned letter 
though it might have been made sub- 
ject of proceedings for libel was not, 
in the circumstances, calculated to 
obstruct or interfere with the course 
of justice or the due administration of 
law and, therefore, did not constitute 
contempt of court. In that case there 
was no question of scandalising the 
court nor had any imputation been 
made against the Chief Justice in res- 
pect of any judicial proceedings pend- 
ing before him or disposed of in his 
court. It is the next decision of the 
Privy Council in McLeod v. St. Aubyn, 
1899 AC 549 on which a great deal of 
argument has been built up before us 


` before it. 


colonial newspaper . 


that the courts, at least in England, 
have stopped committing any one for 


- contempt fer publication of scandalis- 


ing matter respecting the court after 
adjudication as well as pending a case 
That case came by way of 
an appeal from an order of the Acting 
Chief Justice St. Aubyn of the 
Supreme Court of St. Vincent com- 
mitting one McLeod to prison for 14 
days for alleged contempt of court. It 
was said inter alia in the impugned 
publication that in Mr. ‘Trifford the 
public had no confidence and his 
locum tenens, Mr. St. Aubyn was 
reducing the judicial character to the 
level of a clown. There were several 
other sarcastic and libellous remarks 
made about the Acting Chief Justice. 
While recognizing publication of scan- 
dalous matter of the court itself as a 
head of contempt of court as laid 
down by Lord Hardwicke in re Read 
and Huggonson, (1742) 2 Atk 469 
(471) Lord Morris proceeded-to make 
the_aftquoted observation “committals 
for contempt oi Court by itself have 
become obsolete in this country even 
though in small colonies consisting prin- 
cipally of coloured population com- 
mittals might be necessary in proper 
cases. Only a year later Lord Russell 
of Killowen C. J., in The Queen v. 
Gray. (1900) 2 Q.B. 36 reaffirmed that 
any act done or writing published cal- 
culated to bring a court or a judge of 
the court in contempt, or to lower his 
authority was a contempt of court. 
The learned Chief Justice made it clear 
that judges and courts were alike open 
to criticism and if reasonable argu- 
ment or expastulation was offered 
against any juclicial act as contrary to 
law or the public good no court could 
or would treaz that as contempt of 
court but it was to be remembered 
that the liberty of the press was not 
greater and no less than the liberty of 
every subject. In that case it was 
held that there was personal scurril- 
ous abuse of a judge and it constituted 
contempt. Al the three cases which 
have been discussed above were notic- 
ed by the Privy Council in Debi Pra- 
sad Sharma v. King Emperor, 70 Ind 
App 216 = (AIR 1943 PC 202) where 
contempt proceedings had been taken 
in respect of editorial comments publi- 
shed in a newspaper based on a news 
item that the Chief Justice of Allaha- 
bad High Court in his administrative 
capacity had issued a circular to judi- _ 
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cial officers enjoining cm them to raise 
contributions to the war fund and it 
was suggested, that he had done a thing 
which would lower the prestige of the 
court. in the eyes of the public. This 
is what was said at p. 224 (of Ind 
App) = (at p. 204 of ATR). 

“In (1893) A. C. 138, the test appli- 
ed by the very strong Board which 
heard the reference was whether the 
words complained of were in the cir- 
: cumstances: ealeulated to obstruct or 
interfere with the course ‘of justice 
and the due administration of the law. 
Tn (1900) 2 QB 36 it was shown that the 
offence of seandalising the court itself 
was not obsolete in this country. A 
very scandalous attack had been made 
on a judge for his judicial utterances 
while sitting in a eriminal case on cir- 
cuit, and it was with the foregoing 
opinions om record that Lord Russell of 
Killowen ©. J. adopting the expres- 
sion of Wilmot. C. J. im his opinion in 
Rex v. Almon (1765) Wilmot’s Notes 
of Opinions 243, which is the source 
of much of the present law on the 
subject, spoke of the artiele complain- 
ed of as calculated to lower the autho- 
rity of the judge.” 

11. Kt is significant that their Lord- 
ships made distinction between a ease 
where there had been eriticism of the 
administrative act of a Chief Justice 
and an imputation om him for having 
done or omitted te have done some- 
thing in the administration of justice. 
It is further noteworthy that the law 
laid down im 1899 AC 549 was not 
followed and it was emphasised that 
1900-2 Q.B. 36 showed that the offence 
of scandalising the Court itself was 
not obsolete in England. In Rex v. 
Editor of the New:Statasman, (1928) 44 
T.L.R. 301, an article had. been publish- 
ed in the New Statesman regarding the 
verdict. by Mr. Justice Avory given in 
a libel action brought by the Editor of 
the “Morning Post” against Dr. Marie 
Stopes (the well-known advocate of 
birth control) in which it was said, 
inter alia, “the serious point in i 
case, however, is that an individual 
owning such views as those of Dr. 
Marie Stopes cannot apparently hope 
for a fair hearing in a Court presided 
over by Mr. Justice Avory — and there 
. are so many Avorys”’. On behalf of 

the contemner 1899 AC 549. was sought 
to be pressed into service. The Lord 
Chief Justice in delivering the judg- 
ment of the Court said that the prin- 
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ciple applicable to such cases was the 
one stated in (1900) 2 Q. B. 36 and 
relied on the observations of Lord 
Russell at p. 40. It was cbserevd that 
the article imputed unfairness and lack 
of impartiality to judge in the dis- 
charge of his judicial duties. The 
gravamen of the offence was that by 
lowering his authority. it interfered 
with the performance of his judicial 
functions. . Again in Ambard v. Attor- 
ney General for Trinidad and Tobago, 
1936 AC 322 the law enunciated in 
(1900) 2 QB 36 by Lord Russell of 
Killowen was applied and it was said 
at page 335: 

“But whether the authority and 
position of an individual judge, or 
the due administration of justice, 
is concerned no wrong is com- 
mitted by any member cf the public 
who exercise the ordinary right of 
criticising, in good faith, in private or 
public, the publie act done in the seat. 
of justice. The path of criticism is a 
public way; the wrong headed are per- 
mitted to err therein; provided that. 
members. of the public abstain from 
imputing improper motives to those 
taking part in the administration of 
justice, and are genuinely exercising a 
right of criticism, and . not acting in 


malice or attempting to impair the 
administration of justice, they are 
immune. Justice is not a cloistered 


virtue; she must be allowed to suffer 
the scrutiny and respectful, even 
‘though outspoken, comments of ordi- 
nary men.’ 

It- was, however, held that there was 
no evidence upon which the court 
could find that the alleged contemner 
had exceeded fair and temperate criti- 
cism and that he had acted with un- 
truth or malice and with the direct 
object. of bringing the administration 
of justice into disrepute. 

12. Lord Denning M. R. in Reg v. 
Commr. of Police of the Metropolis, 
2) (1968) 2 
WLR 1204 made some pertinent obser- 
vations about the right of every man, 
in Parliament or out of it, in the 
Press or over the broadcast, to make 
fair and even outspoken comment, on 
matters of public interest. In the 
words of the Master of Rolls, 

“those who comment can deal faith- 
fully with all that is done in a Court 
of justice. They can say that we are 
mistaken, and our decisions erroneous, 
whether they are subject. to appeal or 
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not. All we would ask is that those 


who criticise us will remember that, ` 


from the nature of our office, we can- 
not reply to their criticism. We can- 
not enter into public controversy. 
Still less into political controversy.. We 
must rely on our conduct itself to be 
its own vindication.” 


In that case Mr. Quintin Hogg had 
written an article in “Punch” in which 
he had been critical of ‘the Court ‘of 
Appeal and had even made some er- 
roneous statements. But. reading of 
the article the salient passage of which 
is set out in the judgment of the Mas- 
ter of the Rolls makes it quite clear 
that there was no attempt to scandalise 
the Court and impute any dishonour- 
able or dishonest motives orto suggest 
any lack of integrity in any particular 
Judge. 

13. Oswald in his book’on the Con- 
tempt of Court has expressed the view 
that it would be going a great deal 
too far to say that commitments for 
contempt of Court by scandalising the 
Court itself have become obsolete, .and 
that there does -not seem to be any 
good reason for ignoring the principles 
which govern the numerous early 
cases on the subject,- 

14. The American ‘and the Austra- 
lian cases viz, Johan D. Pennekamp 
& the Miami Herald Publishing Co. 
v. State of Florida, (1946) 328 US 331 
& Bell v. Stewart, 28 CLR 419, to 
which reference has been made on be- 
half of appellant No. 2 can hardly be 
of much assistance- because in this 
country principles have become cry- 
stallized by the decision- of the High 
Courts and of this court in which the 
principles followed by English Courts 
have been mostly adopted. | 

15. We would now advert to the 
decisions of this court. It was held in 
Bathina Ramakrishna Reddy v. State 
of Madras, 1952.SCR 425 = (AIR 1952 
SC 149) that the fact that the defama- 
tion of a Judge of a subordinate Court 
constitutes an offence under S. 499 of 
the Indian Penal Code did not oust the 
jurisdiction of the High Court to take 
cognizance of the act as a contempt of 
court. In that case in an article in a 
Telugu weekly it was alleged that the 
Stationary Sub-Magistrate of Kovvur 
was known to the people of the loca- 
lity for harassing litigants in various 
ways etc. Mukherjee J., (as he then 
was) who delivered the judgment des- 
cribed the article as a scurrilous attack 
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on the integrity and honesty of a 
judicial officer. It was observed that 
if the allegations were false, they 
could not but undermine the confi- 
dence of the public in the administra- © 
tion of justice and bring the judiciary 
into disrepute. The ‘appellant there 
had taken the sole responsibility 
regarding the publication of the arti- 
cle and was nct in a position to subs- 
tantizte by evidence any of the allega- 
tions made therein. It. was held that 
he could not be-said to have acted 
bona fide, “even. if good faith can be 
held to be a defence at all in .a pro- 
ceeding for contempt”. The decision 
in re The Editor; Printer.and Publisher 
of “The Times 2f India”, 1953 SCR 215 
= (AIR 1953 SC 75) and Aswini 
Kumar Ghose v. Arabinda Bose, 1953 — 
SCR. 1 = (AIF. 1952°SC 369), is very 
apposite and may be next referred to. 
In a. leading article in “The Times of 
India” -on the- judgment of this 
Court in’ 1953 SCR 1°= (AIR 1952 
SC 369) the burden was that if 
in a singularly oblique and infelicitous 
manner the Supreme Court had by a 
majority decision tolled: the knell of. 
the much maligned dual system pre- 
vailing in the Calcutta and Bombay 
High Courts by holding. that the right 
to practise in any High. Court conferr- 
ed on advocates of the Supreme Court 
had made the rules in force in those 
High Courts requiring advocates 
appearing on the: original side to be 
instructed by attorneys inapplicable 
to them. This is what was said by 
Mahajan J., (as he then was) speak- 
ing for the court: 

“No objection- 
taken to the 


could have been 
article had it merely 
preached to` the courts of law the 
sermon of -vine detachment. But 
when it proceeded to attribute impro- . 
per motives-to the Judges, it not only 
transgressed the limits of fair and 
bona fide criticism but had a clear 
tendency to affect the dignity and 
prestize of this court. The article in 
question was thus a gross contempt of 
court. It is obvious that if an impres- 
sion is created in the minds of the 
public that the judges in -the highest 
court in the land act on extraneous 
consiGerations in deciding cases, the 
confidence of the whole community 
in the administration of justice is 
bound to be undermined and no grea- 
ter mischief ‘than that can | possibly be 
imagined”. 
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The Editor, Printer and Publisher of 
the newspaper rendered an apohgy 
which was accepted; but this court 
concurred in the expression of .visws 
in 1936 AC 322 a passage from which 


has already been extracted. The guid- 


ing principles to be followed by courts 
in contempt proceedings were erun- 
ciated in Brahma Prakash Sharma v. 
State of Uttar Pradesh, 1953 SCR 1169 
= (AIR 1954 SC 10).. The judgment 
again was delivered by Mukherjee J., 
(as he then was) and the English ceci- 
sions- including; those of the Privy 
Council were discussed. It is neces- 
sary to refer only to the principles 
laid down for cases of the present kind 
i.e. scandalising the court. It has been 
observed that there are two pri- 
mary considerations. which should 
weigh with the court when it is called 
upon to exercise summary power in 
cases of contempt committed by “scan- 
dalising” the court itself. In the first 
place, the reflection on the conduct or 
character of a Judge in reference to 
the discharge of his judicial duties 
would not be contempt, if such reclec- 
tion is made in the exercise of the 
right of fair and reasonable criticism 
which every citizen possesses in res- 
pect of public acts done in the seat of 
justice. Secondly when attacks or 
comments are made on a Judge 
or. Judges disparaging in charac- 
ter and derogatory to their dig- 
nity, care should be taken to distin- 
guish between what is a libel ona 
judge and what really amounts to 
contempt of court. If, however, the 
publication of the ‘disparaging state- 
ment is calculated to interfere with 
the due course of justice or proper 
administration of law by such court, it 
can be punished summarily as zon- 
tempt. _. $ 


"It will be an injury to the prblic 
if it tends to create an apprehension 
in the minds of the people regarding 
the integrity, ability or fairness of the 
judge or to deter actual and pros- 
pective litigants from placing com- 
plete reliance upon the court’s ad- 


ministration of justice, or if it 
is likely to cause embarrassment 
in the mind of the judge him- 


self in the discharge of his judicial 
duties. It is well established thet it 
is not. necessary to prove affirmazive- 
ly that there has been an actual irter- 
ference with the administration of 
justice by reason of such defamatory 
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statement; it is enough if it is likely, 
or tends in any way, to interfere with 
the proper administration of law.” 
In that case it was held that the 
contempt was of a technical nature. 
This was based apparently on the rea- 


‘son that the Members of the Bar who 


had passed a resolution attributing 
incompetency, lack of courtesy etc. 
and had referred to complaints against 
two officers, one a Judicial Magistrate 
and the other a Revenue Officer and 
had sent those complaints to the Dis- 
trict Magistrate, Commissioner and 
the Chief Secretary in the State and 
secondly. because very little publicity 
had been given to the statement. 


16. In re Hira Lal Dixit, (1955) 1 
SCR 677 = (AIR 1954 SC 743) the 
above principles were applied and 
reaffirmed. In that case words which 
had been used in a poster which was 
published had the necessary implica- 
tion that the judges who decided in 
favour of the. Government were re- 
warded by the Government with ap- 
pointments tothis Court. Although the 
case was not one of scandalizing of the 
court but the question that was posed 
was whether the offending passage 
was of such character and import or 
made in such circumstances as would 
tend to hinder or obstruct or interfere 
with the due course of administration 
of justice by this court and it was 
answered in the affirmative and the 
contemner was held guilty of con- 
tempt of Court. In Stata of Madhya 
Pradesh v. Revashankar, 1959 SCR 
1367 = (AIR 1959 SC 102) an applica- 
tion was made under Section’ 528 of 
the Code of Criminal Procedure in 
certain criminal proceedings contain- 
ing serious aspersions against a Magis- 
trate, Mr. N. K. Acharya. Reliance 
‘was once again placed on Brahma Pra- 
kash Sharma’s case, 1953 SCR 1169- = 
(AIR 1954 SC 10) and the principles 
laid therein. It was held that the 
aspersions which had been made 
amounted to something more than a 
mere intentional personal insult to 
the Magistrate; they scandalised the 
court itself.and impaired the adminis- 
tration of justice and that proceedings 
under the contempt of court could be 


taken against the contemner. 


17. There can be no manner of 
doubt. that in this country the princi- 
ples which should govern cases of the 
present kind are now fully settled by 
the previous decisions of this court. 


230 S. C. [Prs. 17-19] Perspective Publications v. State of Maharashtra 


We may restate the result of the dis- 
cussion of the above cases on this head 
of contempt which is by no means ex- 
haustive. $ 

(1) It will not be right to say that 
committals for contempt scandalizing 
lthe court have become obsolete. 

(2) The summary jurisdiction by 
way of contempt must be exercised 
with great care and caution and only 
when its exercise is necessary for the 
proper administration of law and jus- 
tice. ` 

(3) It is open to anyone to express 
|fair, reasonable and legitimate criti- 
cism of any act or conduct of a judge 
in his judicial capacity or even to 
make a proper and fair comment on 
any decision given by him because 
“justice is not a cloistered virtue and 


she must- be allowed to suffer the 
scrutiny and respectful, even though 
outspoken, comments of ordinary 
men.” . 


(4) A distinction must be made be- 
tween a mere libel or defamation ofa 
judge and what amounts to a contempt 
of the court. : 

The testin each case would be whe- 
ther the impugned publication is -a 
mere defamatory attack on the judge 
or whether it is calculated to interfere 
with the due course of justice or the 
proper administration of law by his 
court. It is only in the latter case that 
it will be punishable as contempt. 

(5) Alternatively the test will be 
whether the wrong is done tc the 
judge personally or it is done tc the 
public. To borrow from the language 
of Mukherjee J. (as he then was) {Bra 
hma Prakash Sharma’s case, 1953 SCR 
1169 = (AIR 1954 SC 10)), the puklica- 
tion of a disparaging statement will be 
an injury to the public if it tends to 
create an apprehension in the minds 
of the people regarding the integrity, 
ability or fairness of the judge or to 
deter actual and prospective litigants 
from placing complete reliance upon 
the court’s administration of justice or 
if it is likely to cause embarrassment 


in the mind of the judge himself in the. 


discharge of his judicial duties. 


18. As regards the third con- 
tention no attempt was made before 
the High Court to substantiate that the 
facts stated in the article were true or 
were founded on correct data. It may 
be that truthfulness or factual correct- 
ness is a good defence in an action for 


‘that he had any other 
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libel, but in the law of contempt there 
are hardly any English or Indian cases 
in which such defence has been recog- 
nized. It is true that in the case of 
Bathina Ramekrishna Reddy, 1952 
SCR 425 = (AIR 1952 SC 149) there 
was some discussion about the bona 
fides of the person responsible for the 
publication but that was apparently 
done to dispose of the contention which 
had been raised on the. point. It is 
quite clear thet the submission made 
was considered on the assumption that 
good faith can be held to be a defence 
in a proceeding for contempt. The 
words “even if good faith can be held 
to be a defence at all in a proceeding 
for contempt” show that this Court 
did not lay down affirmatively that 
good faith can be set up as a defence 
in contempt proceedings. At any: rate, 
this point is merely of academic inter- 
est beacause no. attempt was made 
before the High Court to establish the 
truthfulness of the facts stated in the 
article. On tke other hand, it was. 
established that some of the material 
allegations were altogether wrong and 
incorrect. . 


19. Lastly tħe submission that 
the statements contained in the arti- 
cle made out only a charge of bias 
against the judge and this cannot con- 
stituta contempt has to be stated to be 
rejected. It is a new point and was 
never raised before the High Court. 
Moreover the suggestion that the 
charge in the article was of legal bias 
which meant that Justice Tarkunde 
had some sort of pecuniary interest in 
Khare-Tarkunde which had the trans- 
actions with the bank of which Tha- 
ckersey was a Director.is wholly base- 
less. Counsel had to agree that Jus- 
tice Tarkunde was neither a share- 
holder nor was there anything to show 
interest in 
Khare-Tarkunde. The mere fact that 
his brother happens to have a hold- 
ing in it cannot per se establish that 
Justice Tarkunde would 
some financial or pecuniary interest 
therein. It is not possible to accept 
nor has such extreme position been 
taken by. the counsel for appellant 
No. 2 that there was any bar to a 
brother or a near relation of a judge 
from carrying on any business, pro- 
fession or avocation. The entire argu- 
ment on this point is wholly without 
substance. 


also’ have `- 
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20. The appellant No. 2 show- 
ed no contrition in the matter of publi- 
cation of the impugned article He 
never even tendered an unqualified 
apology. The High Court, in these 
circumstances, was fully justified in 
punishing him for contempt of court 
and in awarding the sentence which 
was imposed. In the impugned article 
there was a clear imputation of im- 
propriety, lack of integrity and obli- 
que motives to Justice Tarkunde in the 
matter of deciding the Thackersey- 
Blitz suit which, on the principies al- 
ready stated, undoubtedly constitut- 
ed contempt of court. 

21. The appeal fails and is 
hereby dismissed. . 
` Appeal dismissed. 
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2064, 2072 and 2251 of 1969,- 

D/-17-4-1970, Municipal Corpn. 

of the City of Ahmedabad v. 

New Shrock Spg. and Wvg. Co., 

Ltd. 5 
(1969) Criminal Appeal No. 75 

of 1969, D/- 10-9-1969 (SC), 

Mahal Chand Sethia v. State 

of West Bengal 6-A 
(1963) W. P. No. 513 of 1963 

(Mad), R. Sundararaja Naidu 

v. Entertainment Tax Officer 3 


Mr. S. Mohan Kumara Mangalam, 
Senior Advocate, (Mr. A. V. Rangam, 
Advocate with him), for Appellants 
(in both Appeals); Mr. N. H. Hingorani 
and Mrs. K. Hingorani, Advocates, for 
Respondents (in both Appeals). 


The following Judgment of the 
Court was delivered by 


HEGDE, J.:— In these appeals by 
special leave this Court is called upon 
to consider the true effect as well as 
validity of some of the provisions of 
the Madras Entertainments Tax 
(Amendment) Act, 1966 (Madras Act 
XX of 1966) (to be hereinafter referr~ 
ed to as the Act). For the purpose of 
pronouncing on the questions of law 
arising for decision, it is sufficient to 
refer to the facts of the case in Civil 
Appeal No. 2462 of 1969 as has been 
done by the High Court. 


2. The lst respondent in Civil 


Appeal No. 2462 of 1969, is the 
Managing Partner of the cinema 
theatre known as “the K. M. S. 


Theatre” at Mettupalayam in Coimba- 
tore District. On November 7, 1965, 
the C. T. O. Erode, made surprise ins- 
pection of the theatre and found the 
booking clerk actually selling un- 
authorised tickets with a forged seal 
“C.T.O. Mettupalayam”. The officer 
seized the forged seal and other con- 
nected materials alongwith the bogus 
tickets. Thereafter he served on the 
respondents notices calling upon them 


_‘to show cause why the price of the - 


tickets issued which had escaped as- 
sessment should not be brought to tax 
under the Madras Entertainments Tax _ 
Act, 1939 and further to levy sur- 
charge on the payments for admission 
under the Madras Local Authorities’ 
Finance Act, 1961. The respondents’ 
objection was duly ccnsidered and 
rejected. Thereafter the assessing au- 
thority levied entertainment tax and 
surcharge on the price of the tickets 
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which according to him had escaped 
assessment. The respondents moved 
the High Court-of Madras under Arti- 
cle 226 of the Constitution to quask 
the assessment. i 


3. The question as to the power 
. of the assessing authority to re-assess 
the receipts that had escaped assess= 
ment under the Madras Entertain- 
ments Tax Act, 1939 had come up for 
_ consideration . before the High Court 
of Madras in W. P. No. 513 of 1963 
(Mad.) R. Sundararaja Naidu’ v. Enter- 
tainment Tax Officer. .Therein the 
High Court of Madras held that there 
was no power to re-assess under that 
Act. Thereafter the State legislature 
enacted the Act. The Act among other 
provisions contains S. 7, a provision 
relating to validation of assessment and 
_ collection of certain taxes. 
tion reads: 


“Notwithstanding anything con- 
tained in this Act or in the principal 
> Act or in-any judgment, decree or 
order of any Court no assessment or 
re-assessment or collection of any tax 
due on any payment: for. admission to 
any entertainment or any . cinemato- 
graph exhibition which has escaped 
assessment to tax, or which has been 
assessed at a rate lower than the rate 
at which it-is assessable, under S. 4 
cr 4-A of the principal Act, made at 
any time after the date of the com- 
mencement of the principal Act and 


before the date of the publication of. 


this Act in the Fort St. George Gazette 
shall be deemed to be invalid or ever 
to have been ‘invalid on the ground 
only that such assessment or re-assess- 
- ment or collection was not in accord- 
ance with law and such tax assessed 
or reassessed or collected or purport- 
ing to have been assessed or reassessed 
or collected, shall, for all purposes, be 
deemed to be and’ to have been always 
validly assessed or reassessed or 
collected; and accordingly — 


(a) all acts, proceedings or things 
done or taken by the State Govern- 
ment or by any officer of the State 
* Government or by any other authority 
in connection with the assessmen; or 
- reassessment or collection of such tax, 
shall, for all purposes be deemed to be, 
and to have always been done or taken 
in accordance with law; z 

(b) no suit or other proceeding shall 
be maintained or . continued in any 


. ed the reassessments. 
- that the power to re-assess under Sec- 


That sec- 


- valid assessmerts - 
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court against the State Government 
or any person or authority whatsoever 


for the refund of any tax so paid; and — 
(c) no Court shall enforce any decree - = 


or order directing the refund of any 
tax so paid.” 


4, The re-assessments with 


which we are concerned in these cases 


were made prior to the coming into 
force of the Act. Therefore all that 
we -have to see is whether those re- 
assessments are validly protected by 
Section 7. The High Court of Madras 
allowed the writ petitions and quash- 
on the ground 


tion 7 (B) introduced by the Act is 
incomplete and not exercisable in the 


. absence of prescription as to limitation 


contemplated by the section and hence 
S. 7 of the Act fails.to validate the 
assessments in question. We do not 
propose to go into that question as in 
our opinion S; 7 of the Act is invalid 
in so far as it ettempts to validate in- 
without removing 
the basis of its invalidity. 


5. We have earlier ‘seen that 


- the Madras High Court had held. that 
. the provisions of the Madras Enter- 


tainments Tax Act, 1939 do not pro- 
vide for reassessment. That decision 
has not been appealed against nor the 
correctness of that decision challenged 
before us. Section 7 of the Act does 
not change the law retrospectively. All 
that it provides is that notwithstand- 


ing anything contained in the Act or l 


in the principal Act or in. any judg- 
ment, decree or order of any Court, no 
assessment or r2-assessment or collec- 
tion of any tax due on any payment 
for admission to ahy entertainment or 
any cinematograph 
has escaped assessment to tax, or 
which has been assessed at a rate 
lower than the rate at which it is as- 
sessable under S. 4 or 4-A of the prin- 
cipal Act made at any time after the 


` date of the commencement of the prin- 


cipal Act and before the date of the 
publication of this Act in.the Gazette 
shall be deemed to be invalid or ever 
to have been invalid on the ground 
only that such assessment or re-assess- 
ment or collection was not in accord- 
ance with law and such tax assessed or 
re-assessed or collected or purporting 
to have been assessed.or reassessed or 
collected shall for all purposes be 
deemed. to be to have : always been 


exhibition which. 
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validly assessed or re-assessed or cəl- 
lected. The effect of this provision. is 







ent of the court, 
invalidly made must be deemed to be 
valid. The legislature has no power 
to enact such a provision. A question 
similar to the one before us came up 
for consideration before this Court in 
The Municipal Corporation of the City 
of Ahmedabad v. The New Shrock 
Spg. & Wvg. Co. Ltd., Civil Appeals 
Nos. 2062 to 2064, 2072 and 2251 of 
1969 D/- 17-4-1970 = (AIR 1970 SC 
1292). Dealing with that question this 
is what this Court observed: 

6. “This is a strange provision. 
Prima facie that provision appears to 
command the- Corporation to refuse to 
refund-the amount illegally collecied 
despite the orders of this Court and ihe 
High Court. The State of Gujarat 
was not well advised in introducing 
this provision. That provision attempts 
to make a direct inroad into the judi- 
cial powers of the State. The legisla- 
tures under our Constitution have 
within the prescribed limits, powers to 
make laws prospectively as well as 
retrospectively. ` By exercise of those 
powers, the legislature can remove the 
basis of a decision rendered by a ecm- 
petent court thereby rendering that 
decision ineffective. But no legisla- 
ture in this country has power to ask 
the instrumentalities of the State to 
disobey or disregard the decision given 
by courts. The limits cf the power of 
legislatures to interfere with the direc- 
tions issued by courts were considered 
by several decisions of this Court. “In 
Shri Prithvi Cotton Mills Ltd. v. The 
Broach Borough Municipality, Civil 
Appeals Nos. 2197 and 2198 of 1366 
D/- 25-4-1969 = (AIR 1970 SC 132). 
our present Chief Justice speaking: for 
the Constitution Bench of the Ccurt 
observed: o 2 


“Before we examine Section 3 to 
find out whether it is effective in its 
purpose or not we may say a iew 
words about validating statutes in 
general. When a legislature’ sets out 
to validate a tax declared by a ccurt 
to be illegally collected under an in- 
effective or an invalid law, the cause 
for ineffectiveness or invalidity must 
be removed before validation can be 
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said to take place effectively. The most 
important condition of course, is that 
the legislature must possess the power 
to impose the tax, for, if it does not, 
the action must ever remain ineffec- 
tive and illegal. Granted legisletive 
competence, it. is not sufficient to 
declare merely that the decision of the 
court shall not bind for that is tanta- 
mount to reversing the decision in 
exercise of judicial power which the 
legislature does not possess or exer- 
cise. A court’s decision must always 
bind unless the conditions on which it 
is based are so fundamentally altared 
that the decision could not have been 
given in the altered circumstances. 
Ordinarily, a Court holds a tax to be 
invalidly imposed because the power 
to tax is wanting or the statute or the 
rules or both are invalid or do not 
sufficiently create the jurisdiction. 
Validation of a tax so declared illegal 
may be done only if the grouncs of 
illegality or invalidity are capable of 
being removed and are in fact removed 
and the tax thus made. legal. Some- 
time this is done by providing for juris- 
diction where jurisdiction had not been 
properly invested before. Sometimes 
this is done by re-enacting retrosrecti- 
vely a valid and legal taxing provision . 
and then by fiction making the tax 
already collected to stand under the 
re-enacted law.” 


6A, In Mahal Chand Sethia v. 
State of West Bengal, Criminal Appeal 
No. 75 of 1969 D/- 10-9-1969 (SC) 
Mitter J. speaking for the Court stated 
the legal position in these words: 


“The argument of counsel for the 
appellant was that although it was 


‘open to the State legislature by ar Act 


and the Governor by an Ordinance to 
amend the West Bengal Criminal Law 
Amendment (Special Courts) Act, 1949, 
it was incompetent for either of zhem 
to validate an order of transfer which 
had already been quashed by the issue . 
of a writ of certiorari by the High 
Court: and the order of transfer being 
virtually dead, could not be resuscita- 
ted by the Governor or the Legislature 
and the validating measures could not 
touch any adjudication by the Court. 


It appears to us that the High 
Court took the correct view ance the 
Fourth Special Court had clearly gone 
wrong in its appreciation of the scope 
and effect of the Validating Act and 
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Ordinance. A legislature of a State is 
competent to pass any measure which 
is within the legislative competence 
under the Constitution of India. Of 
course, this is subject to the provisions 
of Part III of the Constitution. Laws 
can be enacted either by the Ordinance 
making power of a Governor or the 
Legislature of a State in respect of the 
topics - covered by the entries in the 
- appropriate List in the Seventh Seche- 
dule to the Constitution. Subject to 
the above limitations laws can be pro- 
spective as also retrospective in opera- 
tion. A court of law can pronounce 
upon the validity of any law and de- 
clare the same to be null and void if 
it was beyond the legislative compe- 
tence of the legislature or if it infring- 
ed the rights enshrined in Par; ITI of 
the Constitution. Needless to add it 
can strike down or declare invalid any 
act or direction of a State Government 
which is not authorised by law. ‘The 
position of a Legislature is however 
different. It cannot declare any deci- 
sion of a court of law to be void or of 
no effect.” 


7. Again Shah J. (one of us in 
Janpada Sabha, Chhindwara v. The 
Central Provinces Ltd. and State of 
Madhya Pradesh v. Amalgamated Coal 
Fields Ltd., Civil Appeals Nos. 125 to 
134 of 1967, D/- 23-2-1970 = (AIR 1971 
SC 57)) speaking for the Constitution 
Bench explained the legal ‘position in 
these words: - . 


“The relevant words which pur- 
ported to validate the imposition, as- 
sessment and collection of cess on coal_ 
may be recalled: they are “cesses 
imposed, assessed or collected by the 
Board in pursuance of the notification/ 
notices specified in the Schedule shall, 
for all purposes, be deemed to be, and 
to have always been validly imposed, 
assessed or collected as if the enact- 
ment under which they were so issu- 
ed stood amended at all material times 
30 as to empower the Board to issue 
the said notification/notices. Thereby 
the enactments ie. Act 4 of 1920 and 
the Rules, framed under the Act pur- 
suant to which the notifications and 
notices were issued, must be deemed 
to have been amended by the. Act. But 
the Act does not set out the amend- 
ments intended to be made in the 
enactments. Act 18 of 1964 is a piece- 
of clumsy drafting. By a fiction it 
deems the Act of 1920 and the rules 


A. LR. 
framed thereunder to have been 
amended without disclosing the text 
or even the nature -of the amend- 
ments.” =. 
Proceeding further, it was observed: 
“On the words used in the Act, it 
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‘is plain that the legislature attempted 


to overrule or set aside the decision of 
this Court. That in our judgment, is 
not open to the Legislature to do 
under our constitutional scheme. It is 
open to the Legislature within certain 
limits to amend the provisions of the 
Act retrospectively and to declare 
what the law shall be deemed to have 
been, but it is not open to the Legis- 


‘lature to say that a judgment of a 


court properly constituted and ren- 
dered in exercise of its powers in a 
matter brought before it shall be 
deemed to be ineffective and the in- 
terpretation of the law shall be other- 
wise than as declared by the Court.” 


“We are clearly of the opinion 
that sub-section (3) of Section 152A 
introduced by the Ordinance is repug- 
nant to our Constitution.” 

8. The present case falls within 
the rule laid down by that decision. 
Hence it is clear that the impugned 
assessment cannot be sustained. In this 
view of the matter it is not. necessary 
to go tothe other contentions arising 
in the case. 


9; In the result these appeals 
fail and they are dismissed with costs. 
Appeals dismissed. _ 
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tion — Test — Date from which main- 
tenance claimable. 


The quantum of maintenance de- 
pends upon a gathering together of 
all the facts of the situation, the 
amount of free estate, the past life 
of the married parties and the fami- 
lies, a survey of the -conditions and 
necessities and rights of the members 
on a reasonable view of change or cir- 
cumstances possibly required in the 
future, regard being, of course had to 
the scale and mode of living and to 
the age habits, wants and class of life 
of the parties. Section 23 (2) makes 
no departure from these principles as 
enunciated in ATR 1929 PC 128 except 
perhaps to a limited extent envisaged 
in sub-clauses (d) and (e) of Section 
23 (2). (Para 17) 


Where wife’s claim to mainten- 
ance against husband for herself and 
for her daughter was first laid by a 
lawyer’s notice of 1951 but the suit for 
maintenance was filed in 1954 the suit 
could be decreed from the date of its 
institution ‘as a terminus a quo for 
maintenance as claimed by wife. Where 
a Reader in medicine and physician 
having private practice not in affluent 
circumstances but with means to sup- 
port wife on reasonable scale of com- 
fort neglected his wife since about a 
year after his marriage, a sum of Rs. 
250 for his wife and Rs. 150 for his 
daughter as monthly maintenance was 
proper subject to limit of 25 per cent 
and 15 per cent of the income as 
determined by Income-tax authorities. 

(Paras 20, 21, 22) 


(B) Hindu Adoptions and Main- 
tenance Act (1956), Section 23 (2) (d) 
— Wife’s claim for maintenance — 
Amount regularly received by wife 
@ Rs. 250/- p. m. from her father dur- 
ing his lifetime — Sum so received 
by wife from her father was not her 
income but was only a bounty from 
her father which she might or might 
not get — Hence it was not a fact to 
be taken into consideration under Sec- 
tion 23 (2) (d). (Para 14) 
Cases Referred: Chronological Paras 
(1929) ATR 1929 PC 128 (V 16) = 

56 Ind App 182, Mt. Ekradesh- 
wari v. Homeshwar 17 


M/s. G. N. Dikshit and B. Datta, 
Advocates, for Appellant (in both the 
appeals), Mr. C. B. Agarwala, Senior 
Advocate (Miss Uma Mehta, Mr. S. K. 
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Bagga and Mrs. S. Bagga, Advocates 
with him), for Respondent {in both the 
appeals). 

The following Judgment of the 
Court was delivered by 

MITTER, J.: These two appeals 
are from two judgments and decrees 
of the High Court of Allahabad grant- 
ing maintenance to the wife and 
daughter of the common appellant in 
both the appeals. 

2. Counsel for the | appellant 
did not contest the right of the respon- 
dents to claim maintenance. His 
argument was directed only against 
the quantum fixed in both the cases 
on the ground that the principles laid 
down in Section 23 (2) of the Hindu 
Adoptions and Maintenance Act, 1956 
had not been followed by the High 
Court. The Act had come into force 
before the date of the trial court’s 
judgment on the ist June 1957 and it 
is the common case of the parties that 
the Act governs the rights of the par- 
ties herein. The relevant portion of 
Section 23 runs as follows: 


"(1) It shall be in the discretion 
of the court to determ'ne whether 
any, and if so, what, maintenance shall 
be awarded under the provisions of 
this Act, and in doing so the court 
shall have due regard to the conside- 
rations set out in sub-section (2) or 
sub-section (3), as the case may be, as 
far as they are applicable. 

(2) In determining the amount of 
maintenance, if any, to be awarded to 
a wife, children or aged or infirm 
parents under this Act, regard shall 


be had to— 

(a) the position and status of the 
parties; 

(b) the reasonable wants of the 


claimant; 

(e) if the claimant is living separate- 
ly, whether the claimant is justified in 
doing so; 

(d) the value of the claimant’s pro- 
perty and any income 
such property, or from the claimant’s 
own earnings or from any other source; 

(e) the number of persons entitled 
to maintenance under this Act. 

x x x” 
As it was contended on behalf of the 
appellant that practically all the pro- 
visions of the sub-clauses of sub-s. (2) 
were disregarded by the High Court, 
it is necessary to state a few facts 
about the married life of the appel- 


derived from ~ 
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lant, his income out of which mainten- 
ance is to be directed, the pecuniary 
conditions of himself and of his wife 
and whether the wife has any other 
income or property which had to be 
taken into consideration. 


3. The marriage of the appel- 
lant with the respondent in the first 
appeal took place in May 1945 at 
Gujranwala now in Pakistan. The 
father-in-law of the appellant who 
‘was examined as a witness in the main- 
tenance suit filed by the respcndent 
gave evidence to the effect that he 
had ‘worked as an agent of the Stan- 
dard Vacuum Oil Company with agen- 
cies at Gujranwala and neighbouring 
districts and that his annual, income 
at the date of the marriage of the res- 
pondent was about Rs. 40,000/- out of 
which he had to pay Rs. 13,00C¢/- by 
way of income-tax. Further, after the 
partition of India he came to Dehra 
Dun and took up his abode at Prem- 
nagar 
engage himself actively in business on 
account of illness and old age but had 
become a partner with others in ‘a 
business of ice and rice mill in which 
he had a Re. 0-2-6 shares; he had never 
seen the accounts of the business and 
was content to accept whatever was 
given to him by his partners which 
varied between Rs, 50/- and Rs. 200/- 
per month. He had to leave all his 
property in Pakistan and had not 
received any compensation in lieu 
thereof at the date when he was exa- 
mined in court in March 1956. 


4, There is some dispute about 
the period during which the parties in 
the first appeal had lived together as 
man and wife. According to the hus- 
band the period had come to an end 
in March 1946 while according to the 
wife it had lasted up to December 
1946. Admittedly, a daughter, the 
respondent in the second appeal, was 
born out of the wedlock on August 4, 
1946. The wife sent a lawyer’s notice 
claiming maintenance on July 28, 1951 
and filed a suit for the purpose adding 
a claim to ornaments which according 
to her were left with the husband. The 
lawyer’s notice states that the news of 
the birth of the daughter had been 
conveyed to the parents by his father- 
in-law by registered post but the lat- 
ter had refused. to accept it, that the 
wife had been sent by the appellant to 
Gujranwala for the confinemert in 
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Refugee Camp but could nat’ 


ALR. 


1946 and all her stridhana jewellery, _ 
silk clothes etec., had been left behind 
with the appellant at Lucknow. On the 
basis that the appellant was receiving 
Rs. 560/- per- month as salary from 
Government and was earning Rupees 
800 per month by way of private prac- 
tice besides income from agricultural 
lands, the wife’s claim to maintenance 


-was laid at the rate of half the earn- 


ings of the husband inclusive of the 

maintenance of the minor girl who 

had to be educated and brought up ac- 

cording to the husband’s status in 
e. 


5. > The suit for maintenance 
was actually filed on April 27, 1954 by 
the wife claiming besides the value of 
the ornaments a decree for arrears of 
maintenance mounting to Rs. 21,600/- 
and future maintenance at the rate of 
Rs. 600/- per month. The claim made 
in the daughter’s suit filed on April 5, 
1955 was at the rate of Rs. aaora per 
month. . 


6:. The trial court decreed the 
two suits ewarding maintenance to the 
wife at Rs: 100/- per month as from 
the date of the decree i.e. Ist June, 
1957 and at the rate of Rs. 25/- per. 
month for the daughter negativing the 
claim to the value of the ornaments. 


7. The High Court allowed the 
claim of the wife to a monthly main- 
tenance of. Rs. 250/- from the date of | 
the institution of the suit subject to a 
limit ie. that the husband would not 
be liable at any time to pay more than 
25% of the total income as accepted by 
the income-tax authorities by way of 
maintenance. With regard to the 
daughter, the High Court fixed the 
amount of maintenance at Rs. 150/- 
per month sukject to a similar limit as 
in the case of the wife, the quantum 
being directed not to exceed 15% of 
the average monthly income of the 
father. i 


8. The relevant facts as they 
emerge from the oral and documentary 
evidence adduced by the parties so far ` 
as the same have a bearing on the fac- 
tors mentioned in sub-cls, (a) to (d) of 
Section 23 (2) besides the above may 
be stated briefly. We have already 
noted that the father of the wife was 
a fairly well-to-do person at the time 


“when the marriage had taken place. 


There was however a serious reversal _ 
of his fortunes after the partition of 
the country. According to him no 
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talk of any dowry had taken place be- 
tween the parties before the marriage 
of his daughter. The appellant who 
had qualified himself in medicine had 
gone to Gujranwala from Lucknow 
for the marriage. The appellant’s 
mother had seen the respondent seve- 
ral times before the nuptials. His 
daughter had accompanied the appel- 
lant to Lahore immediately after the 
marriage but had come back from 
there within 10 to 15 days. f 


9. The respondent’s evidence 
was that except for very brief periods 
from October 1945 to March 1946 she 
had scarcely lived with her husband 
` who was working in a medical college 
at Lucknow starting on a salary of 
Rs, 280/- per month. Her evidence 
was that she was not well received in 
her husband’s family because her 
mother-in-law was disappointed with 
the dowry brought by her. 

10.. From the oral and docu- 
mentary evidence it appears that the 
husband was never anxious to have 
the company of the wife and her 
attempt to make the married life a 
normal one by going to Lucknow three 
times did not have the desired effect. 
The husband used to write to her but 
stopped doing so some two months 
afier the ‘birth of her daughter in 
August, 1946. . She had written a num- 
ber of letters to her husband from 1946 
to 1949 without receiving any reply. 
On the last occasion when she had 
gone to the husband at Lucknow the 
latter was absent from home for four 
days and she could not find out whe- 
ther he was attending his college 
during that time. The husband had 
met her at Lucknow when she went 
there with her daughter but made 
himself scarce after the first day. The 
husband’s evidence shows clearly that 
he was disillusioned about the wife 
immediately after the marriage inas- 
much as he found the wife to be a girl 
of little education whereas he had been 
given to understand that she had taken 
a master’s degree in arts. He had how- 
ever tried to reconcile himself with his 
lot. His statement even in examina- 
tion-in-chief does not> show that he 
was at any time anxious to receive his 
wife or to keep her with.him. He had 
kept up correspondence .with her till 
August 1946 when he received a regis- 
tered letter intimating him of the birth 
of his daughter. For five years there- 


_280/- p.m. with free 
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after i.e. from the time of the parti- 
tion of the country, he had no news of 
his wife and child. ‘In 1951 he receiv- 
ed the lawyer’s notice. At the time of 
his marriage he was a resident medical 
officer drawing a fixed salary of Rs. 
quarters. He 
became a lecturer in medicine in Dec- 
ember 1945 on a-salary of Rs. 280/- 
with prospects of increment up to 
Rs. 400. In 1953 he became a Reader 
in medicine on a scale of Rs. 500-30- 
800. His salary at the time of his 
giving evidence in court was Rs. 620/- 
plus 10 per cent by way of dearness 
allowance. He also had some private 
practice which came to no more than 
Rs. 25,000 to Rs. 30,000/- during the 
entire period from 1945 to 1957. His 
bank: balance had never crossed the 
limit of Rs. 2,000/-. He had no other 
assets except a piece of land in Ambala 
given by way of compensation for- 
lands owned in Pakistan. He had pur- 
chased a car for Rs. 10,000/- and his 
monthly expenses for the upkeep of it 
including the chaffeur’s pay was 
Rs. 70/- pm. He had no idea of the 
financial. status of his father-in-law. 
11, A few letters which passed 
between the husband and the wife and 
exhibited in this case show that from 
May 1945 to October 1945 the husband 
was writing quite affectionate letters 
to the wife. There were only two 
short letters written on the 3rd and 
4th January 1946 written in an alto- 
gether different vein’ The copy of 
the only letter of the wife which was 
exhibited in this case bearing date 25th 
August 1948 starts off with congratu- 
lations to the husband for having 
received a scholarship for going to 
England as reported in the Tribune 


‘She complained that the husband had 


forgotten her although she still loved 
him as usual. She mentioned that 
the daughter was always asking after 
her father. She requested the husband 
to look them up before going abroad. 
She also sent her respects to her 
mother-in-law. 


12. -It will be noted that the 
documentary evidence noted above was 
of a period prior to the litigation. The 
wife complained in the plaint about 
the strained relations between herself 
and her mother-in-law on the ground 
of insufficiency of dowry, that though 
she had gone to the husband and tried 
to persuade him to do his duty by her 
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it was of no avail, and that she was 
living upon the charity of her father. 
The husband pleaded in defence that 
the wife had gone to him in October 
1945 of her own accord without any 
traditional invitation and had’ stayed 
with him for some time off and cn up 
to March, 1946 adding: 


“During this period the defendant 
(himself) was constantly under tareat 
to his life being in danger and used to 
take all sorts of precautions and it 
became further clear on account of 
the incompatibility of temperament 
that the defendant would not be able 
to pull on with the plaintiff.” 


13. Taking all the circum- 
stances into consideration and specially 
the status of the father of the respon- 
dent that he was giving her a sum of 
Rs: 250/- pm. by way of.pocket ex- 

“penses, the Civil Judge Lucknow fix- 
ed the wife’s maintenance at Rs. 100/- 
per month and that of the daughter at 
Rs. 25/- p.m. The High Court held 


that it was the husband who was guil- ~ 


ty ofdesertion and the wife was en- 
titled to all the amenities and comforts 
which would have been hers had they 
lived together. The High Court also 
found that the total 
year 1953-54 was Rs. 10,099/- and that 
in 1957 he was receiving a salary of 
Rs. 682/- per month and that his pri- 
vate practice which was of the crder 
of Rs. 250/- p.m. in 1953-54 could be 
reasonably expected to have gone up 
much higher in 1957. Accordingly: it 
fixed up a monthly ‘allowance to the 
respondent at Rs. 250/- for mairnten- 
ance subject to a limit of 25% p.m. of 
the total income as accepted by the 
Income-tax authorities. 


14. ` Before us counsel for the 
appellant contended that the courts 
below had ignored the fact that on the 
death of the wife’s father in 1960 she 
had inherited half the properties left 
by him and that even during his life- 
time she was in receipt of Rs. 250/- 
p.m. which should have been taken 
into consideration under cl. (d) of sub- 
s. (2) of Section 23. We cannot accept 
this contention. A sum of Rs. 250/- 
4pm. even if given to the respondent 
regularly was not her income but was 
only a bounty from her father. which 
she might or might not continue to get. 
It is hardly believable that the father 
who according to his own evidence 
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was getting no more than. Rs. 200/- 
p.m. out of the partnership business 
could afford to give Rs. 250/- p.m. to 
his daughter. It. would appear this 
statement was false and only made 
with a view. to strengthening a claim 
for the recovery of the amount from 
the husband. If it were true that the 
wife had inherited any property from 
her father there certainly was ample 
opportunity for the husband to have 
affirmed an affidavit to that ‘effect 
during the last ten years. 
davit could have. been used, even 
before the High Court. of Allahabad 
which heard the appeal in 1965. 

‘15. With regard to sub-cl. (c) 
the evidence makes it quite clear that 
it was the husband who did. not want 
the wife to live with him. The hus- 
band never seemed to have cared for 
the daughter born to- him. The fact 
that a registered letter was sent to 
him after the birth of the daughter 
shows that there was complete estran- 
gement between the parties even 
before that day. Neither in the letters 
written to her nor in the evidence ad- 
duced by the husband is any reason 
disclosed as to why he took a dislike 
to the wife unless it be a fact that he 
was disappointed in his wife and 
cherished a feeling that ‘she was not 
possessed of culture and education of 
the expected standard. There does 
not appear to be any substance in the 
wife’s allegation that indifference of 


her husband stemmed from disappoint- - 


ment in the dowry brought by. her. 


16. Counsel for the appellant 
also relied on sub-cl. (e) to sub-s. (2) 
on the ground that he had to maintain 
his aged mother. Unfortunately how- 
ever the husband had laid no ground 
to such a claim in his testimony before 
the court. He was not the only son 
of his mother and it appears from the 
evidence given by him that his fami- 
ly owned some lands which were be- 
ing looked after by the mother. In 
the absence of any express statement 
by the husband himself in his exami- 
nation no reliance can be placed on 
the claim made on his behalf. 


17. Reference was made on be- 
half of the appellant to the decision of 
the Judicial Committee in Mt. Ekrade- 
shwari v. Homeshwar, AIR 1929 PC 
128 where the Board had to deal with 
the case of a widow of a deceased in 
the junior line of the well-known 


Such affi- 
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Darbhanga family in Bihar. The trial 
court had found in that case that the 
gross income of the estate was Rupees 
1,£0,000 per annum, but the net income 
was only Rs. 33,000 per annum after 
payment of the interest on the heavy 
encumbrances on the estate in resdect 
of which litigation was pending be- 
tween the estate and the Maharaja of 
Darbhanga. In rejecting the claim of 
the widow to an annual maintenance 
of Rs. 18,000/- and upholding the zon- 
current findings of the courts in India 
that the maintenance allowance should 
be fixed at Rs. 4,200/~ per annum the 
Board approved of the observatiors of 
the subordinate Judge to the effect 
that the said sum weuld enable the 
lady “to live as far as may be consis- 
tently with the position of a widow 
in something like the same degree of 
comfort and with the same reasonable 
luxury of life as she had in her hus- 
[panes lifetime”. According to the 
Board maintenance depended,— 


“upon a gathering together of all 
the facts of the situation, the amount of 
free estate, the past life of the married 
parties and the families, a survey of 
the conditions and necessities and 
rights of the members, on a resson- 
able view of change of circumstances 
possibly required in the future, regard 
being, of course, had to the scale and 
mode of living, and tc the age, habits, 
wants and class of life of the parties.” 
With respect we are in entire agree- 
ment with the above dictum and in 
our view sub-s. (2) of Section 23 makes 
no departure from tke principles en- 
unciated by the Board, except perhaps 
to a limited extent envisaged in sub- 
cis. (d) and (e) of the said sub-section. 


18. It was argued before us 
that inasmuch as the Board allowed 
as quantum of maintenance 1/8ch of 
the net income of the estate we should 
adopt the sarne rate. In our view the 
Board laid down no principle related 
to the proportion of the free income 
allowable by way of maintenance from 
tne estate. It is to ke borne in mind 
that the maintenance claim was bya 
widow of a Brahmin family although 
highly placed in life. Here we have 
the case of a wife who was negbected 
by her husband not in affluent cir- 
cumstances but certainly with means 
to support a wife on a reasonable scale 
of comfori. 
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19. It was further argued 
before us that the High Court went 
wrong in allowing maintenance at 
25% of the income of the appellant as 
found by the Income-tax Department 
in assessment proceedings under the 
Income-tax Act. It was contended 
that not only should a deduction be 
made of income-tax but also of house 
rent, electricity charges, the expenses 
for maintaining a car and the contri- 
bution out of salary to the provident 
fund of the appellant. In our view 
some of these deductions are not al- 
lowable for the purpose of assessment 
of “free income” as envisaged by the 
Judicial Committee. Income-tax would 
certainly be deductible and so would 
contributions to the provident fund 
which have to be made compulsorily. 
No deduction is permissible for pay- 
ment of house rent or electricity 
charges. The expenses for maintain- 
ing the car for the purpose of appel- 
lant’s practice as a physician would be 
deductible only so far as allowed by 
the income-tax authorities ie. in case 
the authorities found that it was neces- 
sary for the appellant to maintain a 
car. ; 


20. The question as to the date 
from which maintenance would be 
claimable was also mooted before the 
Judicial Committee in the above case. 
The High Court had turned down the 
widow’s claim to arrears of mainten- 
ance. Examining the several decisions 
cited before it the Board took the view 
that the widow was entitled to main- 
tenance not from the date of the 
decree as found by the courts below 
nor from the date of the suit in April 
1922 but from Ist of January -1922 in 
view of the fact that it was towards 
the end of the year 1921 when the 
widow had made up her mind to stay 
on at her father’s place: In this case, 
as- already noted, the claim to main- 
tenance was first laid by a lawyer's 
notice of 1951 but the suit was filed 
in 1954. The trial court decreed main- 
tenance from the date of the decree in 
1957 but the High Court thought fit to 
allow maintenance from the date of 
the institution of the suit. No excep- 
tion can be taken to the fixing of the 
date of institution of the suit as the 
terminus a quo for the maintenance 
claimed by the respondent. 


21. A sum of Rs. 250/- per 
month for the maintenance of the wife 
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of a person occupying the position of 
_the appellant cannot be said to err on 
the liberal side. The High Court in 


our opinion very rightly fixed that ` 
sum making it subject to the limit of 
25 per cent of the income as found by 


the Income-tax authorities. We have 
no reason to take any different view. 
Subject to our observation as to the 
determination of the income of the ap- 
pellant the appeal against the wife is 
dismissed with costs. 

22. As regards the appel in 
the case of the daughter, the High 
Court fixed the amount of monthly 
maintenance at Rs. 150/- till such time 
as she marries but so as not to exceed 
15% on the average monthly income 
of the father. No ground was shown 
as to why we should make a variation 
in the amount fixed in her case. We 
uphold the finding of the High Court 
in this respect. There will be one set 
of hearing fee. 


Appeals dismissed.. 
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(From: Delhi) 
K. S. HEGDE AND 
A. N. GROVER, JJ. 


Ch. Surat Singh (dead) and others, 
Appellants v. Manohar Lal and others, 
Respondents. 


Civil Appeals Nos. 610 and 611 of. 


1966, D/- 25-8-1970. 


Civil P. C. (1908), Order 41, R. 20 
— Effect of non-joinder — Appeal to 
Supreme Court — Failure to implead 
necessary party — Effect.. 


Where the son of the plaintiff 
- With other persons was brought on 


record on the death of plaintiff during - 


pendency of appeal before the High 
Court and the fact that he was repre- 
sented by a Counsel was clearly shown 
in the certified -copy of order of the 
High Court but he was not implezded 
as a party in appeal before Supreme 
Court, the fact that he was so im- 
pleaded admittedly being within know- 
ledge of appellants, and the appellants 


failed to show any good ground for. 


- not impleading him, the appeal was 
liable to be dismissed for want of 
necessary party to the appeal. An ap- 


plication filed on the date of decision to . , 


implead him as party-respondent, held 
IN/IN/E32/70/YPB/T 


‘Senior Sub-Judge, . Delhi. 
- pellate Court the plaintiffs prayed for . 


-representatives _ 


ALR. 


being highly belated could not be 
entertained. - (Paras 3, 5, 6) 
The following Judgment of the 
Court was delivered by 
HEGDE, J.:— In these appeals a 
preliminary objection has been taken 
to the effect that these appeals are not 
maintainable as one. Lt. Col. G. S. 
Yadav one of the parties to these cases 
at an earlier stage had not been im- 
pleaded. After hearing the counsel 


.. for the parties we accept this preli- 


minary objection and dismiss : these 
appeals as having been not properly 
instituted. We shall now proceed to 
give our reasons in support of that 
conclusion. 

2.- We shall first take up Civil 
Appeal No. 610 of 1966. This. appeal 
arises from a suit instituted by one 
Surat Singh and others. In that suit 
Surat Singh was the first plaintiff. 
The plaintiffs therein claimed a per- 
manent injunstion restraining the 
defendants from interfering with their 
possession cf the suit premises. That 
suit was substantially dismissed in the 
trial Court. As against that decision 
the plaintiffs went up in appeal to the 
‘In the ap- 
an amendment 


of the plaint. They 


‘sought to include therein a prayer 


seeking a mandatory injunction re- 


quiring the defendants to vacate the | 
. building. The learned appellate Judge 
allowed that application and remand- - 


ed the suit to the trial Court for .a 
fresh trial. 

3. As’ against that decision 
defendants-respondents went up in 


- appeal to the High Court. During the 
pendency of tke appeal in the High|’ 


Court Surat Singh died and his legal 
including Lt. Col. 
Yadav, his scn were brought on 
record. In the High Court Lt. Col. 
Yadav was represented by a counsel. 
The High Court allowed that appeal 
and dismissed the suit. Civil Appeal 


No. . 610 of 1966 was brought 
against that cCecision of the High 
Court. .In this ‘appeal Lt. | Col. 


Yadav has not been made a party. 
The only explanation offered for. not 
making him a party is that the judg- 
ment of the High Court did not show 
clearly that Lt. Col. Yadav was a party 
to the appeal. The fact that he was 
impleaded as party in the appeal was 
undoubtedly within the knowledge of 
the appellants. That fact is not 


re 


m 
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denied. Further the certified copy of 
the order of the High Court, produced 
along with the appeal memo, clearly 
shows that Lt. Col. Yadav. was repre- 
sented by a counsel. . 
have not shown any good ground for 
not impleading Lt. Col. Yadav as a 
party in the appeal. He.is a neces- 
sary party to the appeal. Today an 


application has been filed for implead- S 


ing him as a party-respondent in the 
appeal. It is a highly belated eppli- 
cation. -On their own showing it is 
clear that the appellant did not act 
with due diligence. ` We do not think 
that we should entertain that applica- 
tion. In the result Civil Appeal 
No. 610 of 1966 is dismissed for the 
.'reasons mentioned above. 


4, Now, coming to Civil Appeal 
No. 611 of 1966, this appeal arises 
from a suit filed by the respondent 
No. 1 in this appeal. In the suit he 
prayed for a permanent injunction 
restraining Surat Singh and others 
from interfering with his possession of 
the suit premises. His .case -was that 
the suit premises had been leased to 


him and that he had paid a substan- 


tial sum as a construction loan. The 
trial Court accepted his . plea and 
granted a decree in his favour. As 
against that Surat Singh and others 
went up in appeal. During the pend- 
ency of the appeal Surat Singh died. 
Some of the legal representatives of 
Surat Singh applied for being implead- 
ed in the appeal as appellants. 
that an objection was taken by respon- 
‘dent No. 1 herein to the effect that the 
estate of Surat Singh will not be fully 


represented unless Lt. Col. Yadav is 


also made a party. The contention 


of the opposite party. was that Lt. Col. - 


Yadav had no right in the suit pre- 
mises as the same had been bequeath- 
.ed by Surat Singh to some of his sons.. 
.The appellate Court framed an issue 


as to whether Lt. Col. Yadav was a. 


necessary party to the appeal. ` 


5. We were told. that after 
some evidence was led on that issue 
some of the appellants herein made 
an application to -implead Lt. Col. 
Yadav at the same time reserving their 
right to dispute Lt. Col. Yadav’s right 
to the suit premises. That application 
was accepted by the first appellate 
Court and Lt. Col.Yadav was implead- 
ed as a party-respondent in that 
appeal. Ultimately the appeal failed 
and it was dismissed.. As against that 
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decision the appellants herein went up 
in second appeal to the High Court. 

In that appeal they did not implead 
Lt. Col. Yadav. No objection appears 
to have been taken by the respondents 
in the High Court as regards his non- 
impleading. The High Court dismissed 
that appeal on merits. Civil Appeal No. 
611 of 1966 has been brought against 
that decision of the High Court. In 
this Court also Lt. Col. Yadav has not 
been impleaded. The only reason 
given for not impleading him is that 
the decree prepared by the High Court - 
did not show Lt. Col. Yadav as one 
the parties to the appeal. This plea 
has no substance. The appellants 
knew that Lt. Col. Yadav had been 
impleaded as party in the first appeal. 
They cannot take advantage of their 
own omission in the High Court. It is 
clear that the appellants have been 
eallous in conducting the afore-men- 
tioned. cases. 


6. This day an application has 
been made seeking to implead Lt. Col. 
Yadav as a respondent in this appeal. 
It is a highly belated application. We 
see no reason to allow the same. The 
contention that Lt. Col. Yadav has no 
interest in the suit premises cannot be 
gone- into in his absence or in these 
proceedings. In the result Civil 
Appeal No. 611 of 1966 also fails and 
the same is dismissed. Parties to bear 
their own costs in both the appeals. 


Appeals dismissed. 
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(From: Punjab and Haryana)* 
J. C. SHAH, K. S: HEGDE AND A. N. 


- GROVER, JJ. 
Dev Raj Anand, Appellant v. 
Bhagwandas and . another, Respon- 


dents. - . 
i Civil Appeal No. 1202 of 1969, D/- 
20-10-1970. 


l Hepreceniation of the People Act 
(1951), S. 123 — Corrupt - practice — 
Bribery — What amounts to. 


The gist of the corrupt practice 
of bribery lies in “attempting to do 
something for those opposed to the 


*(Election Petn. No. 6 of 1968, D/- 14- 
_2-1967——-Punjab. and Haryana.) 


KN/KN/F119/70/MVJ/B 
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candidate with a view to changing 
their votes and as a bargain for votes. 
AIR 1955 SC 775 & AIR 1968 SC 1191 
& AIR 1968 SC 1083, Rel. on. 
(Para 9) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1083 (V 55)= 
(1968) 3 SCR 111, Om Prabha 
Jain v. Abnash Chand 9 
-(1968) AIR 1968 SC 1191 (V 55)= 
(1968) 3 SCR 102, Ghasi Ram > 
v. Dal Singh - 9 
(1955) AIR 1955 SC 775 (V 42)= 
(1955) 2 SCR 469,:S. Khader 
Sheriff v. Munnuswami Goun- 
der 8 


M/s. T. R: Bhasin and J. C. Tal- 
war, Advocates, for Appellant; Mr. 
H L Sibal, Advocate-General for the 
State of Punjab, (M/s. P. C. Bhartari 
and S. S. Khanduja, Advocates, and 
M/s. J. B. Dadachanji and Co., Advo- 
cates, with him), for Respondent No. L 


The following Judgment of the 
Court was delivered by 

GROVER, J.: This is : 
from a judgment of the Punjab & Har- 
yana High Court dismissing a petition 
filed by the appellant challenging the 
election of respondent No. 1 Bhagwan- 
das to the Haryana Legislative 
Assembly from the Ambala Canton- 
ment constituency. 


2. The last date for filing the 
nomination papers was April 17, 1968 
in the mid-term election which was 
held from the aforesaid constituency. 
The serutiny of nomination papers took 
place on April 18, 1968. The polling 
took place on May 14, 1968 and the 
result was declared on the following 
day. Respondent No. 1 who belonged 
to the Jan Sangh Party got 13,009 
votes whereas the appellant, who be- 
longed to the Congress Party, polled 
11,606 votes. There were certain other 
candidates also but it is unnecessary to 
make any mention about them or about 
the number of votes obtained by them. 


3. The election of respondent 
No. 1 was challenged mainly on 
grounds of corrupt practices of bri- 
bery, undue influence, treating of 
voters, free conveyance of voters to 


and from the polling station, publica-_ 


tion of posters making a religious ap- 
peal to the electorate by respondent 
No. 1 and the filing of a false return 
of election expenses by him. These 
allegations were denied by respondent 
No. 1. A number of issues were fram- 


Dev Raj v. Bhagwandas (Grover J.) 


an appeal 


A.L R. 


ed and a good deal of evidence was 
led by both sides. 


4. We shall deal only with the 
determination of the questions which 
have been agitated before us.. The 
first matter which has been argued 
before us arises out of issue No. 1 (i). 
It related to the commission of the 
corrupt practice of bribery. by respon- 
dent No. 1, epproaching Sant Singh 
Sethi on May 8, 1968 with a view to 
getting his support and later paying 
Rs. 501/- on May- 12, 1968 to Punjabi 
Gurdwara as detailed in para 6 of the 
petition. It was alleged, inter alia, 
that after Sant Singh Sethi had been 
approached fcr securing: the support 
of Sikh voters and after payment of 
Rs. 501/- had been made on May 12, 
1968 Akhand Path was held in the 
Gurudwara. The Bhog of the Akhand 
Path took place on May. 12, 1968 in 
the presence: of respondent No. 1. It 
was announced in the congregation by. 
Kuldip Singh, a member of the Guru- 
dwara Executive Committee, that the: 
Akhand Path had been performed for 
the purpose of wishing success to res- 
pondent No. 1 and securing the sup- 
port of Sikh voters for his election 
which he was contesting from the 
Ambala Cantcnment constituency. The 
following portion from the petition 
may be reproduced in original: . 


“It was also announced there that 
he had donated a sum of Rs. 501/~ for 
the building funds and for this Akhand 
Path. The appeal was made to the 
congregation to see that the respon- 
dent No. 1 was successful in the elec- 
tion. The appeal was also made to 
the congregation to cast their votes in 
favour of the respondent No. 1 and to 
ask their. friends and relatives to vote 
for the respondent No. 1. After this 
announcement, Ardas was recited and 
there also mention was made in the 
congregation regarding the dona- 
tion of Rs. 501/- for the Gurdawara 
building and for the Akhand Path 
and other prayers were made for 
the success of respondent No. 1. It 
was further said in the Ardas that 
Guru Maharaj may persuade the sikh 


voters to vote -for the respondent 
No. 1.” - 
= In his written statement res- 


pondent No. 1 denied having made any 
donation of Rs. 501/-tothe Gurdawara 
or of approaching Sant Sangh Sethi for 
support of Sikh voters as alleged. AN 


1971 


that was admitted was that the Akhand 
Path was held at the instance of 
respondent No. 1 in the normal way 
the Bhog of which took place on May 
12, 1968. It was denied that Kuldip 
Singh made any announcement of the 
nature alleged or that it had been 
made with the consent or at the 
request of respondent No. 1. 

6. Sant Singh Sethi appeared 
as P. W. 61. According to him respon- 
dent No. 1 had come to him on May 
8. 1968 and had requested him to help 
him in the election. Respondent No. 1 
was advised by him to have an Akhand 
Path performed in the Gurdwara and 
contribute something for its construc- 
tion. Respondent No. 1 having con- 
sented Sethi asked Giani. Jaswant 
Singh to get Akhand Path performed. 
At the time of Bhog on the morning 
of May 12, 1968 the said Jaswant 
Singh, after the Ardas had been recit- 
ed, announced that a donation of 
Rs. 501/- had been made by respon- 
dent No. 1. Jaswant Singh further 
said that just as Guru Teg Bahadur 
had assisted Makhan Shah in bring- 
ing his sinking ship ashore respondent 
No. 1 might be similarly helped. Kul- 
dip Singh also addressed the audience 
in the same strain. Jaswant Singh 
‘who appeared as P. W. 1 was the Head 
Granthi of Punjabi Gurdwara. Ac- 
cording to his. deposition a sum of 
Rs. 501/- was paid by respondent No. 1 
for the construction of the Gurdwara 
building at the time of the Akhand 
Path which was performed at his inst- 
ance in the Gurdwara. He admitted 
that at the time of. Ardas he invoked 
divine assistance in favour of respon- 
dent No. 1 whose plight was likened 
to the sinking ship of Makhan Shah 
which, as a result of the blessings of 
Guru Teg Bahadur, got safely land- 
ed on the coast. He denied that he 
had asked the persons at the congre- 
gation to vote for respondent No. 1. 


7. The next witness was Cap- 
tain Mehar Singh P. W. 2. All that 
he stated was that he had visited the 
Gurdwara on May 12, 1968 where 
Akhand Path had been performed at 
the instance of respondent No. 1. At 
the time of Bhog many persons were 
present including the office-bearers. 
Ardas was performed by Giani Jas- 
want- Singh who mentioned that a 
sum of Rs. 501/- had been donated by 
respondent No. 1 and good wishes 
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were expressed on his behalf. Jas- 
want Singh had also said that just as 
the Guru had wished for the success 
of Makhan Shah similarly hope was 
expressed for the success of respon- 
dent No. 1 in the election. Tara Chand 
F. W. 4 the cashier of the Gurdwara 
produced the relevant documents 
relating to the payment of Rs. 501/-. 
The learned judge was of the view 
that on the evidence led by the par- 
ties the payment of Rs. 501/- on May 
12, 1968 to the Gurdwara by respon- 
dent No. 1 had been proved. He saw 
no reason to disbelieve the evidence of 
Giani Jaswant Singh P. W. 1 nor did 
he express any positive opinion about 
P. W. 2 Captain Mehar Singh As 
regards Sant Singh Sethi P. W. 61, the 
trend of the decision of the learned 
judge was against his reliability. It 
was also observed that he had been a 
supporter of the appellant and had 
issued a poster Exh. P.W. 29/1 con- 
taining an appeal to the Sikh com- 
munity. to vote for the appellant in the 
General Election of 1961 which had 
also been contested by him. The evi- 
dence led by respondent No. 1 in sup- 
port of his version that he had made 
a donation of Rs. 51/- only was not 
accepted. After referring to certain 
decisions of this court the learned 
judge held that notwithstanding the 
donation of Rs. 501/- no bargain had 
been proved between respcndent No. 1 
and the Sikh voters and therefore no 
corrupt practice had been established. 


8. A great deal of stress has 
been laid before us on the evidence of 
Giani Jaswant Singh P. W. 1 which, as: 
stated before, had been telieved by 
the learned judge. It has been point- 
ed out that a sum of Rs. 501/- had 
been paid in the presence of the con- 
gregation for the construction of the 
Gurdwara after the Ardas had been 
recited when the Bhog of Akhand Path 
took place on the morning of May 12, 
1968. Emphasis has been laid on the 
following part of the statement of 
Jaswant Singh: 

“The theme of the Kirtan was 
that just as the Guru had helped 
Makhan Shah the same assistance may 
be rendered by the Panth to Bhag- 
wan Dass Sehgal and prayers were 
offered for his success.” 


It has been argued on behalf of the 
appellant that while it may be meri- 
torious to make a donation for charita- 
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ble purposes but if that is made at the 
time or on the eve of the election it 
is open to the charge that its real 
object was to induce the electorate to 
- vote in. favour of the particular candi- 
date (as observed in S. Khader Sheriff 
v. Munnuswami Gounder, (1955) 2 
SCR 469 = (AIR 1955 SC 775). It has 


also been pointed out that the word. 


“Panth” meant, in the context, the 
Sikh community; thus an appeal had- 
been made to the persons -present in 
- the congregation, who were mainly 


- Sikh voters, to. - vote for respondent 


No. 1. l 
9. In our judgment the effect 


of the simile of the help given by the- 


Guru ‘to Makhan Shah must be. ruled 
out of consideration. It found no men- 
tion in the pleadings in which the case 
-was founded primarily on a bargain 
having been effected between respon- 
dent No. 1 and the Sikh voters, the 
payment of Rs. 501/- having been 
made as a part of such bargain, . The’ 
evidence of Jaswant Singh was quite 
“unequivocal on the point that he never 
asked the persons presént at the con- 
gregation to vote for respondent No..1 
after he had announced the donation 
of. Rs. 501/- having’ been made. by him 
for the construction of the Gurdwara 
building. In view of the pleading the 


appellant is not entitled to invoke any 


principle other than the one contain- 
ed in Ghasi Ram v.. Dal Singh, (1968) 
3 SCR 102 = (AIR 1968 SC 1191) that 
the gist of the corrupt practice of 
_|bribery lay in attempting to do some- 
thing for those opposed to the candi- 
date with. a view to changing their 
votes and as a bargain for votes. This 
principle was ; 
Om Prabha Jain v. Abnash. Chand, 
(1968) 3 SCR 111 at p. 116 = (AIR 


1968 SC 1083 at p. 1086) where it was _ 


observed with reference to the previ 
ous case: 

“It has been -pointed out that a 
Minister in the discharge of his duties 
‘may be required to do. some acts of 
administration including the granting 
of money for the uplift of certain com- 


‘munities and this:action of the Minis- 
ter is not to be construed against him - 
unless it can be established that there 


was a bargain with the voters for get- 
ting assistance at the election.” - 

_ We find no error in the view express- 
ed by the learned judge that it had not 
been proved by satisfactory evidence 
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ALR ` 


that respondent No. 1 had made the 
donation by way of a bargain for pro~ 
curing Sikh votes. 


10. Tke next point which has 
been pressed on behalf of the appel- 
lant arises . out of issue No. 1 (vii) 
which was based on the allegation 
that the corrupt practice of~bribery 
had been committed by. payment of 
Rs. 300/- to Captain Bhagat Singh and 
Barkat Singh on May- -12, 1968 as al- 
leged in para 6 (j) of the petition. The 
allegation in the- aforesaid para relat- 


éd to Topkhana Bazar Gurdwara and- 


was similar to what had. been alleged 
in respect of the 
Idgah -Road concerning the donation of 
Rs. 501/-. It was ‘stated, inter alia, 
that the respondent No. 1 with the 


-object of inducing Sikh voters who 


visited the “Topkhana. Gurdwara to 
vote for him paid a.sum of Rs. 300/- 
on the morning of May 12, 1968 to 
Captain Bhagat’ Singh and Barkat 
Singh. who’ were the office-bearers of 
managing that. Gur- 
dwara,, The payment had been shown 
in the books cf the Gurdwara and had 
been utilised for its benefit. It` was 
claimed that .on the receipt of the 
amount of Rs. 300/- an appeal -was 
actually made on May 13, 1968 to the 
congregation in the. Gurdwara” to vote . 
for respondent No. I. .Two' witnesses 
were examined in ‘support of the al- 
legation made in para 6 (i) of © the 
petition. -Kulwant Singh P. W. 29 who 
runs-a factory for . making scientific 
instruments, stated that he used to go 


‘to the aforessid Gurdwara in which 


katha was held on May 13, 1968. Res- 
pondent No. = came there and asked 
for votes. Captain “Bhagat ‘Singh, 

Secretary of the Managing Committee, 

made a speech in his favour. It was 
announced by Captain Bhagat Singh 
that respondent No. 1 had -given a’ 
donation of Rs. 300/- for the Gur- 
dwara and that the congregation should 
assist him in the election. This’ wit- 
ness has not been believed by the 
learned judge. Although in the first 
instance Kulwant Singh denied that he 
had signed the poster Exh.. P. W. 29/1 
which contained an appeal to vote in 
favour of the appellant in the Gene- 
ral Election of 1967 but he admitted, 


` though in a half-hearted manner, that 


he was a signatory -to the -aforesaid 
poster. Bakshi Barkat Singh P. W. 64 
was the Vice President of the Gur- 


Gurdwara on the ` 
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dwara and according to him respon- 
dent No. 1 came to him on May 12, 
1968 and asked for his- help in the 
election. Simultaneously the latter 
made a donation of Rs.. 300/- for -the 
Gurdwara fund for purchase of fans. 
It was arranged that some persons 
should be invited on the following day 
in the morning to the Gurdwara where 
respondent No. 1 himself addressed 
the gathering. It was announed that 
a donation of Rs. 300/- had been made 
by him. Captain Bhagat. Singh and 
Bakshi Barkat Singh koth laid em- 
phasis on the services which had been 
rendered to the Gurdwara by respoh- 
dent No. 1. This witness was also not 


believed by the learned judge as he. 


was clearly interested -in the appel- 
lant. There were other infirmities in 
his statement which were noticed and 
the learned judge considered that his 
statement- did not inspire confidence. 
We have not been shown anything 
basically or inherently wrong in the 
appraisement of evidence by the learn- 
ed judge relating to the allegation 
made in para 6 (j) of the petition. We 
would, therefore, affirm the conclusion 
arrived at-by the High Court. ` 


Jearned counsel for the appellant re- 
lates to issue No. 1 (v) which was that 
the returned candidate” had treated 
the voters by serving liquor to them 
as detailed in para 6 of the application 
dated September 
the additional particulars. The better 
particulars which were furnished were, 
however, incorporated in the amended 
petition filed on September 20, 1968. 
In clause (h) of para 6 of the amended 
petition it was stated that respondent 
No. 1 had offered gratification by pro- 
viding liquor on an extensive scale to 
the voters for the purpose of securing 
their votes. Seven localities were 


mentioned where liquor was alleged. 


to have been distributed between May 
11 and 13, 1968 to voters whose names 
were given. Some of these persons 
were produced as witnesses. ~ 


12. Pursuant to a notification 
Exht. R. W. 2/1 the liquor vend shops 
in the State of Haryara from May 11 
to 14, 1968 were closed presumably to 
stop the sale of liquor during the days 
of polling. The learned. judge consi- 
dered the evidence of Man Singh P. W. 
17, Sukh Ram P. W. 18, Rup Chand 
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_ [Prs. 10-13] S. C. 245 
P..W. 19, Shamlal .P. W. 20, Faqir 
Chand P. W. 21, Inder Sain Chadha 


P. W. 23, Kanahya Ram P. W. 24, 
Ghisa Ram P. W.. 25, Babu Lal P. W. 
26 Ram Rakha P.. W. 27, Paras Ram 
P. W. 28 and Ram Krishan P. W. 30. 
The evidence produced by respondent 
No. 1 was also discussed. The learn- 
ed judge observed that the oral evi- 


` dence of witnesses was hardly of much 


assistance in proving an allegation ‘of 
the nature under consideration. Ac- 
cording to him the witnesses for the 
appellant who had given evidence 
about the corrupt practice of bribery 
for being treated to liquor could not 
be relied upon implicitly particularly 
when persons had been produced from 
the localities by respondent No. 1 to 
testify that no liquor was distributed. 
The following portion of the judg- 
ment deserves to be reproduced in this 
connection: 

“The evidence in this case gives 
rise to a suspicion that the first res- 
pondent had distributed liquor but the 
failure of the petitioner to connect the 
liquor obtained from Faqir Chand’s 
vend with the bottles actually distri- 


: buted on lith, 12th and 13th May, 
1i. The next ccntention of the 


1968, is a circumstance’ which goes 
against the allegation. The - liquor 
vends in Haryana were closed from 
lith to. 14th May, 1963 end the posi- 
tive evidence led on- behalf of the 
petitioner shows, and it is indeed also 
stated in the petition itself, that liquor 
was widely distributed in the specifi- 
ed localities between lith and 13th 
May, 1968. There is no evidence that 
the liquor purchased from Faqir 
Chand’s vend had been stored any- 
where for 2/3 days prior to its distri- 
bution.” 


further observed 
that although on the material dates 
the liquor vends were closed yet the 
witnesses of the appellant had asserted 
that liquor was being widely distri- 
buted by respondent No. 1 during 
those dates. There was no evidence 
to show how such large quantities of 
liquor were procured and where they 
were stored prior to distribution. 


13. Counsel for the appellant 


has pointed out that apart from Fagir 


Chand certain other liquor contractors 
had also been sought to be produced 
in- the -list of witnesses which was sup- 
plied on behalf of the appellant on 
October 3, 1968. The name of Ram 
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Murti, Excise Contractor, Lalru had 
been included in the list for being 
summoned together with his books 
containing entries relating to the sup- 
ply of liquor to respondent No. 1 from 
May 4, 1968 to May 14, 1968. There 
was yet a third liquor contractor of 
the name of Om Prakash whose name 
was included in the list of witnesses to 
be summoned. The learned judge 
made an order on October 8, 1963 
directing the summoning of Faqir 
Chand liquor contractor of R. A. 
Bazar, Ambala Cantt. As regards Om 
Prakash it was observed that in para 
6 (h) of the petition there was no al- 
legation of any liquor having been 
supplied to respondent No. 1 from. the 


liquor shop of Om Prakash at village - 


Mohra. His production was disallow- 
ed. Although nothing was stated 
about summoning of Ram Murti in the 
order, summons of which a copy is to 
be found on the record appears to have 
been actually sent to him. On behalf 
of respondent No. 1 it has been sub- 
mitted that this witness was given up. 
At any rate there is nothing to show 
that the appellant made. any serious 
attempt to produce Ram Murti as a 
witness. We do not find any substance 
in the submission on behalf of 
the appellant that the evidence of Om 
Prakash and Ram Murti had been shut 
out without any justification. We are 
satisfied that sufficient grounds have 
not been made out for not accepting 


the conclusion of the learned judge 
` that the appellant had failed to dis- 


charge the burden.of proving the issue 
relating to treatment of voters by 
means of serving liquor as alleged in 
the election petition. 


14. The only other point which 
remains for disposal relates. to issue 
Nos. 6 (a) and (b). This issue in- 
volves the publication of a poster by 
the Secretary of the Punjabi Gur- 
dwara, Ambala Cantonment and it was 
alleged that it had been published at 
the instance or with the consent of 
respondent No. 1. It was common 
ground that if the poster Exht. P. W. 
4/4 was published either on behalf of 


or with the consent of respondent No. 1: 


it would amount to commission of a 
corrupt practice of undue influence 
within the meaning of S, 123 (2) of the 
Act. It is unnecessary to state its con- 
tents because, in our opinion, the 
learned judge was right in not accept- 
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ing the evidence produced by the ap- | 
pellant relating to its publication at 
the instance or with the consent of 
respondent No. 1. The learned judge 
considered that the evidence produced 
by the appellant relating to the publi- 
cation of the poster and its distribu- 
tion was extremely unsatisfactory and 
he had no hesitation in rejecting it. 
We have not been shown any infirmity 
in the reasoning or conclusion of the 
learned judge with regard to the publi- 
cation and distribution of this poster. 
15. ` In the result the appeal 
fails and it is dismissed: with costs. 
i ET Appeal dismissed. 
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The Nagar Rice and Flour Mills 
and others, Appellants v. N. Teekappa 
Gowda & Bros. and others, Respon- 
dents. i : 

Civil Appeal No. 2228 of 1969, DJ- 
27-2-1970. 

(A) Rice Milling Industry (Regula- 
tion) Act (1958),-S.8 (3) (ce) — Change 
of location of rice mill — Sanction for 
change obtained after shifting — 
Assuming previous sanction is requir- 


_ed before moving of machinery, com- 


petitor has no locus standi to challenge 
grant of permission — (Constitution of 
India, Arts. 19 (1) (g), & 226). ` 
Where the owners of an existing 
rice mill shifted its existing location 
and obtained the necessary permission 
for change of location from the Direc- 
tor of Food & Civil Supplies, -even if 
it be assumed that the previous sanc- 
tion has to be obtained from the au- 
thorities before the machinery is mov- 
ed from its existing site, the competi- 
tor in the business (owner of another 
rice mill) can have no grievance against 
the grant of permission permitting the 
installation on a new site. The right 
to carry on business being a fundamen- 
tal right under Art. 19 (1) (g) of the 
Constitution, its exercise is subject 
only to the restrictions imposed by 


*(Writ Petn. No. 496 of. 1969, D/- 26-9- 
1969 — Mys.) 
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law in the interests of the general 
public under Art. 19 (6) (i). 
(Para 9) 
Section 8 (8) (c) providing for pre- 
vious permission of Central Govern- 
ment to change location of Rice mill 
is merely regulatory; if it is not com- 
plied with, the owners may probably 
be exposed to a penalty, but a compe- 
titor in the business cannot seek to 
prevent the owners from exercising 
their right to carry on business, 
because of the default.. W. P. No, 496 
of 1969, D/- 26-9-1969 (Mys), Revers- 
ed. (Para 10) 
' (B) Rice Milling Industry (Regu- 
lation) Act (1958), Ss. 5 (4), 8 (3) (c)— 
Change of location of existing rice 
mill — S. 5 (4) has no application in 
granting permission under S. 8 (3) (e). 


The considerations which are pres- . 


cribed bysub-s. (4) of Section 5 only 
apply to the grant of a permit in res- 
pect of a new rice mill or a defunct 
rice mill. They have no application 
in considering the shifting of the loca- 
tion of an existing rice mill. In respect 
of a new or defunct rice mill a permit 
and a licence are both required: in 
respect of an existing rice mill onlya 
licence is required. The conditions 
prescribed by sub-section (4) of Sec- 
tion 5 only apply to the grant of a per- 
mit and not to a licence. By Section 
8 (3) (c) itis made one of the conditions 
of the licence that the location of the 
rice mill shall not be shifted without 
the previous permission of the Cen- 
tral Government. It is true that the 
appropriate authority clothed with the 
power must consider the expediency 
of permitting a change of location. But 
there is no statutory obligation impos- 
ed upon him to take into consideration 
the matters prescribed by Sub-S. (4) 
of S. 5 in granting the permission to 
change the location. (Para 11) 

The appellants hed been carrying 
on business in milling rice for more 
than 30 years and the mill, by reason 
of the proposal to submerge the site 
in the Sharawathi Hydro-Electric Pro- 
ject, had to be shifted from its loca- 
tion. The State allotted another piece 
of land to the appellants and did not 
acquire their machinery and permitted 
erection of their rice mill building on 
the new location. This was done with 
a view to cause minimum hardship to 
the appellants arising in consequence 
of the preposed construction of the 
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dam resulting in submergence of their 
land. The State also granted permis- 
sion .to the appellants to change the 
location under the Rice Milling Indus- 
try (Regulation) Act, 1958. 

Held that the permission could 
not be said to be granted without con- 
sideration of the relevant circumst- 
ances. W. P. No. -496 of 1969, D/- 26- 
9-1969 (Mys) Reversed. 

(Para 12) 

Mr. S. V. Gupte, Sr. Advocate, 
(M/s. S. S. Javali, H. N. Narayan and 
B. Datta, Advocates, with him); for 
Appellants; Mr. H. R. Gokhale, Sr. 
Advocate, (M/s. C. R. Somasekharan, 
H. G. Balakrishna and P. C. Bhartari, 
Advocates, and M/s. J. E. Dadachanji 
and Co. Advocates, with him); for Res- 
pondents. 


The Judgment of the Court was 
delivered by 

SHAH, J.: This appeal is filed 
with special leave _ against the judg- 
ment of the High Court of Mysore 
setting aside the order dated January 
20, 1969, of the Director cf Food & 
Civil Supplies of the State of Mysore 
under the Rice Milling Industry (Regu- 
lation) Act 21 of 1958. 


2. The appellants established a 
rice mill many years ago in village 
Madugoppa, District Shimoga, in the 
former Indian State of Mysore and 
earried on milling operations. The res- 
pondents—-_N. Teekappa Godwa & 
Bros — established in 1933 a rice mill 
in village Kelandur at a distance of 
about 11/4 miles from the site of the 
appellant’s mill. A notification under 
the Land Acquisition Act, 1894 was 
issued in March 1966 fcr compulsory 
acquisition of the land and buildings 
on the site of the appellants’ rice mill 
for use in the Sharavathi Hydro-Elec- 
tric Project. In October 1967 an award 
acquiring the land and buildings was 
made. The award expressly recited 
that the appellants were entitled to 
remove the machinery of the rice mill. 


3. The appellants in the mean- 
while applied to the special Officer for 
Rehabilitation of the State of Mysore 
to allot them a suitable new site in 
which their rice mill may be located. 
The Special Tahsildar for Rehabilita- 
tion sanctioned that the rice mill build- 
ing may be shifted to a site in Survey 
No. 233 of Mudugoppa granted to the 
appellents by the State of Mysore. By 
order dated January 20, 1960, the 
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Director of Food & Civil Supplies pass- 
ed an order sanctioning the change in 
the location of the appellants’ rice mill 


from its original site to the new 
site “as per the provisions con- 
tained in Section 8 (3) (c) of the 


Rice Milling Industry (Regulation) Act, 
1958”, and rejected the objection rais- 
ed by the respondents. 


4, . The respondents then moved 
a petition in the High Court of Mysore 
for a direction quashing the order 
dated January 20, 1969 passed by the 
Director of Food & Civil Supplies on 
the plea that the appellants’ mill was 
‘moved to a place in the vicinity of their 
rice mill in the Kelandur village in 
contravention- of Sections 5 and 8 of tha 
Rice Milling Industry (Regulation) Act, 
1958, and in consequence of the re- 
moval of the appellants’ mill “their- 
business was likely to be adversely . 
affected”, 


5... The High Court held that 
permission under Section 8 (3) (c) was 
a condition precedent to the _ shifting 
of the location of the rice mill, and 
since the appellants did not obtain. 
the previous permission to shift the 
mill, the order of the Director was. 
liable to be “struck down as ultra 
vires”. In the view of the Court by 
the shifting of the appellants’ rice mill 
the respondents’ business was directly 
affected and they had a right to chal- 
lenge the legality of the. order. The 
High Court upheld the claim of the 
respondents on the sole ground tha; 
the order of the Director was made in 
violation of the mandatory injunction 
of the Rice Milling Industry (Regula- 
tion) Act 21 of 1958 and it prejudicial- 
ly affected the business of the’ respon- 
dents as rice-millers. 


6. The Parliament enacted the - 
Rice Milling Industry (Regulation) 
Act 21 of 1958 to regulate rice mill-. 
ing. By Section 3 (a) a “defunct rice- 
‘mill” is defined as meaning “a rice-. 
mill in existence at the commencement 
of this Act but in which rice-milling 
operations have not been carried on. 
for a period exceeding one year prior 
to. such commencement”. By Section 
3 (b). “existing rice-mill” means “a 
rice mill carrying on rice milling ope- 
rations at the commencement of this 
Act, and includes a rice-mill in exis- 
tence at such commercement which 
is not carrying on rice-milling opera- 
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tions but in which rice-milling opera- . 


tions have been carried on at any time ._ 
within a period of one year prior to - 


such commencement”. By Section 3 
(e) “new rice-mill” means “a rice mill 
other than an existing rice mill ora 
defunct rice mill”. By S. 3 (i) “rice 
mill” is defined as meaning “the plant 
and machinery with which and the pre- 
mises, including the precincts thereof 
in which or in any part of which, rice- 
milling operation is carried on.” By 
Section 5 provision is made for grant 
of permits in respect of new or defunct 
rice mills. By sub-section (1) of Sec- 
tion 5 it is provided that any person 
or authority may make an application 
to the Central Government for the 


grant of permit for the establishment - 


of a new rice mill, and any owner of 
a defunct rice mill may make a like 
application for the grant of a permit 
for re-commencing _ rice-milling -ope- 
ration in such mill. By sub-section (3) 
if, on receipt af any such application 
or the grant cf a permit, the Central 
Government is of opinion. that it is 
necessary so to do for ensuring ade- 
ce supply cf rice, it may - subject 
to the provisions of sub-section (4) and 
sub-section (5) grant the permit -speci- 
fying therein the period within. which. 
the mill is to be established. Sub-sec- 
tion (4) provides: f ` 


“Before granting any permit under 
sub-section (3), the Central Govern- 
ment shall cause a full and complete 
investigation ta be made in the pres- 
cribed manner in respect of the appli- 
cation and -shali have due regard to— 

(a) the number of rice mills ope- 
rating in the Iccality: ` 

(b) the availability of paddy i in the 
locality; 

(c) the availability of power and 
water supply for the rice mill in res- 
pect of which a permit is applied for; 

(d) whether the rice mill in res- 
pect of which a permit is applied for 
will be of the huller type, sheller type 
or combined sheller-huller type; _ 


(e) Whether the functioning .of 
the rice mill in respect of which a 
permit is -applied for would cause 
substantial unemployment. in the 
locality; . 

(f) such other particulars ‘as may 
be prescribed.” 


By sub-section (6) a permit aeaea 
under Section 5 is effective for the 
period specified therein or for such 
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extended period as the Central Gov- 
ernment may think fit to allow in any 
case. Section 6 provides for grant of 
licences. Any owner of an existing 
rice mill or of a rice mill in respect of 
which a permit has been granted under 
Section 5 may make an application to 
the licensing officer for the grant of 
a licence for carrying on rice-milling 
operations in that rice mill. By sub- 
section (3) of Section 6 the licens- 
ing officer is obliged to grant the 
licence on payment of the fee. and on 
deposit of such sum as may be pre- 
scribed as security for due perform- 
ance of the conditions. By sub-sec- 
tion (4) a licence granted under Sec- 
tion 6 is valid for the period specified 
therein, and may he renewed from 
time to time for such period and on 
payment of such fees and on condi- 
tions as may be prescribed. Section 7 
provides for revocation, suspension 
and amendment of licences. By Sec- 
tion 8 restrictions are placed or rice 
mills. Under sub-section (1) no 
person or authority shall, afte> the 
commencement of the Act, esteblish 
any new rice mill except under and in 
accordance with a permit granted 
under Section 5. By sub-secticn (2) 
no owner of a rice mill shall, after the 
commencement of the Act, carry on 
rice-milling operation except under 
and in accordance with a licence grant- 
ed under Section 6. By  suk-sec- 
tion (3) insofar as it is relevant it is 
provided: 
ae owner ot a rice mil, — 


(b) x - x oR 
(c) shall, without the previous per- 
mission of the Central Government, 
change the location of the who-e or 
any part of the rice mill in respect of 
which a licence has been granted 
under Section 6; 
5 £ 3 
Saio 13 ids for penalties for 
contravention or attempts to ccntra- 
vene or abetting the contravention of 
any of the provisions, inter alia, of 
Section 8. Power of the Central Gov- 
ernment to issue a permit under Sec- 
tion 5 and under Section 8 (3) (2) to 
change the location of rice mll is 


‘delegated to the Director of Food & 


Civil. Supplies. 

T. The Director of Fool & 
Civil Supplies sanctioned, in exercise 
of the power under Section 8 (E) (c) 
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of the Act that the location of the rice 
mill of the appellants may be shifted. 


_The High Court declared the order in- 


valid on the ground that the previous 
sanction had not been obtained. The 
Court observed that “where an officer 
granting a licence or passing an 
administrative order exceeds his 
powers and makes an crder in viola- 
tion of the provision which clothes 
him with that power, his order is 
liable to be struck down”, and since 
Section 8 (3) (c) contemplated grant 
of permission for change of location 
before the plant and the machinery 
were actually shifted to a new site, 
the Director of Food & Civil Supplies 
had no power to grant permission 
after the machinery and plant had 
been shifted. 


' 8. The rice mills for the pur- 
pose of the Act were divided into 
three classes: defunct rice-mills, exist- 
ing. rice-mills and new  rice-mills. 
Defunct rice-mills are those which 
had ceased functioning for a period 
exceeding one year prior to the com- 
mencément of the Act; existing rice 
mills are those which carry on rice 
milling operations at the commence- 
ment of the Act or had carried on rice 
milling operations within one year 
prior to the commencement of the 
Act; and new rice-mills are those 
which are other than existing rice 
mills or defunct rice mills. In respect 
of all rice mills a licence for carrying 
on rice milling operations under Sec- 
tion 6 must be obtained. In respect 
of a rice mill new or defunct a permit 
under Section 5-has first to be obtain- 
ed. No permit is required by an 
existing rice- mill. In granting the 
permit the authority has.to take into 
consideration matters which are speci- ~ 
fied in sub-section (4) of ‘Section 5. 
The licensing authority must on appli- 


.cation issue a licence to an existing 


Trice mill or a rice mill in respect of 
‘which a permit has been granted 
under Section 5. For change in the 
location of any rice mill in respect of 
which a licence has been granted 
under Section 6, the previous permis- 
sion of the Central Government is 
necessary under Section 8 (3) (c). 


9. The Parliament has by the 
Rice Milling Industry (Regulation) 
Act, 1958, prescribed limitations that 
an existing rice mill shall carry on 
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business only after obtaining a licence 
and if the rice mill is to be shifted 
from its existing location, previous 
permission of the Central Government 
shall be obtained. Permission .- for 
shifting their rice mill was obtained 
by the appellants from the Director 
of Food & Civil Supplies. The appel- 
lants had not started rice milling 


operations before the sanction of the © 


Director of Food & Civil Supplies was 
obtained. Even if it be assumed that 
the previous sanction has to be obtain- 
ed from the authorities before the 
machinery is moved from its existing 
site, we fail to appreciate what griev- 
ance the respondents may raise against 
the grant of permission by the autho- 
rity permitting the installation of 
machinery on a new site. The right 
to carry on business’ being a funda- 
mental right under Art. 19 (1) (g) of the 
Constitution, its exercise is subject 
only to the restrictions imposed by 
law in the interests of the general 
public under Article 19 (6) (i). 


10. Section 8 (3) (c) is merely 
regulatory: if it is not complied with, 
the appellants may probably be ex- 
posed to a penalty, but a competitor 
in the business cannot seek to prevent 
the appellants from exercising their 
right to carry on business, because 
of the default, nor can the rice-mill of 
the appellants be regarded as a new 
rice mill. Competition in the trade 
or business may be subject to such 
restrictions as are permissible and are 
imposed by the State by a law enacted 
in the interests of the general public 
under Article 19 (6), but a person 
cannot claim independently of such 
restriction that another -person ` shall 
not carry on business or trade so as to 
affect his trade or business adversely. 
The appellants complied with the 
statutory requirements for carrying 
on rice milling operations in the 
building on the new site. Even assum- 
ing that no previous permission was 
obtained, the respondents. would have 
no locus standi for challenging the 
grant of the permission, because no 
right vested in the respondents was 
infringed. 5 





11. But Mr. Gokhale for the 
respondents contended that in grant- 
ing the permission under Section 8 (3) 
(c) the authority was bound to take 
into account matters which govern 


the issue of a permit under Section 5 
(4) of the Act. Counsel submitted that 
sub-section (3) ře) of Section 8 was 
enacted with a view to ensure adequate 
milling facilities and to prevent un- 
fair competition and on that account . 
it is provided that when the location 
of an existing rice mill has to be shift- 
ed, the authority had to take into 
consideration the number of rice mills 
operating in the locality;. the availabi- 
lity of power and water supply for the 
rice mill in respect of which a permit 
is applied for; whether the function- 
ing of the rice mill in respect of which 
a permit is applied for would cause 
substantial unemployment in the 
locality; and such other particulars as 
may be prescribed. According to 
counsel, since the Act was intended to 
regulate the carrying on of business 
of rice mills in the country, it was. im- 
plicit in Sec. 8 (8) (c) that the autho- 
rity sanctioning the change of location 
of a rice mill shall consider whether 
another persor was by the shifting 
likely to be prejudiced thereby. This, 
counsel says, the Director did not con- 
sider, and on that account the order is 
liable to be set aside because the right 
of the respondents is infringed. This 
argument was not advanced before the 
High Court, anc, in our judgment, has 
no substance. The considerations which 
are prescribed by. sub-section (4) of 
Section 5 only apply to the grant of 
a permit in respect of a new rice mill 
or a defunct rice mill. They have no 
application in considering the shifting 
the location of an existing rice mill 
In respect of a new or defunct rice 


mill a permit and a.licence are both| _ 


required: in respect of an existing rice 
mill only a licence is required. The 
conditions prescribed by -sub-section 
(4) of Section 5 only apply to the 
grant of a permit and not to a licence. 
By Section 3 (8) (c) it is made one of 
the conditions of the licence that the 
location of the rice mill shall not bej ` 
shifted without -the previous permis- 
sion of the Ceniral Government.. It is 
true that the appropriate authority 


clothed with the pawer must consider 
. the expediency of permitting a change 


of location. But there is no statutory 
obligation imposed upon him to take 
into consideration the matters - pres- 
cribed by sub-section (4) of Section 5 


_in granting- the permission to change 


the location. 
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12. The appellants had been 
carrying on business in milling rice 
for more than 30 years and the mill 
by reason of the proposal to submerge 
the site in the Sharawathi Hydro- 
Electric Project had to be shifted 
from its location. The State allotted 
another piece of land to the appellants 
and did not acquire their machinery 
and permitted erection of their rice 
mill building on the new location. 
This was done with a view to cause 
minimum hardship to the appellants 
arising in consequence of the proposed 
construction of the dam resulting in 
submergence of their land. The State 
also granted permission to the avpel- 
lants to change the location unde- the 
Rice Milling Industry (Reguletion) 
Act, 1958. The permission cannot be 
said to be granted without considera- 
tion of the relevant circumstances. 

13. The appeal is allowed and. 
the petition filed by the respondent 
N. Teekappa Gowda & Bros. is order- 
ed to be dismissed with costs through- 
out in favour of the appellants. 

Appeal allowed. 
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Union of India (In both the Ap- 
peals) Appellant v. Allied International 
poo Ltd. and another, Respon- 

ents. 


1. J. B. Dadachanji, 2. Peter 
Jefferys: 3. Industrial Development 
Bank of India; 4. U. P. State Indus- 
trial Corporation Ltd. and 5. Indus- 
trial Finance Corporation of India. 
Interveners. 


Civil Appeals Nos. 1772 and 177£ 
of 1970, D/- 19-10-1970. 

(A) Companies Act (1956), S. 7E 
(1), (2) and (5) — Intimation that ap- 
plication will be given further consi- 
deration — Application cannot be 
deemed refused until finally decided. 

The expression “permission has. 
not been granted” in sub-sections: (1 
and (2) was intended to mean “permis-— 


*(L.P.A. Nos. 72 and 73 of 1969, D/- 
24-7-1970 — Delhi.) 
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sion has been refused”. It is not en- 
acted in Section 73(1) that if the appli- 
cation is not granted wizhin the time 
prescribed, it cannot be granted after 
the expiry of the prescribed period, 
even if the Exchange kas intimated 
that it will give further consideration 
to the application. Sub-section (5) con- 
tains a clear implication to the con- 
trary. The intendment of sub-sections 
(1), (2) & (5) is plain. If within four 
weeks from the date of the closing of 
the subscription list, the Stock Ex- 
change sends no intimation either ex- 
tending the time or notifying that the 
application though not at present 
granted will be given further consi- 
deration, the application is deemed to 
be refused. If the Stock Exchange so 
desires, it may intimate that the period 
is being extended to seven weeks. The 
Exchange may say nothing more 
within the extended period, in which 
ease, on the expiry of the extended 
period the allotment becomes void. If, 
however, within the four weeks, or 
within the extended period of seven 
weeks, the Exchange intimates that 
even though the application for per- 
mission is not at present granted,.the- 
application will be given further con- 
sideration, the application is not deem- 
ed to be refused until it is finally 
decided. (Paras 11, 13, 14) 


(B) Companies Act (1956), S. 73 
(1) — More applications than one for 
quotation of shares mav be made — 
One of several applications only grant- 
ed — Still facility for ensuring quick 
conversion is available. 


Products 


The expression “a recognised stock 
exchange” means “any recognised ex- 
change”. More applications than one 
for quotation of shares may therefore 
be made. Even if out of several Ex- 
changes approached, one or more, but 
not all, have granted the application 
for “enlistment”, the facility of ensur- 
ing quick conversion is still available. 
If after representing in the prospe- 
ctus that an application has been made 
to a recognised exchange for “enlist- 
ment” or will be made within the pres- 
cribed period, the Company is unable 
to obtain permission for “enlistment” 
from any exchange, the allotment will 
be invalid. But if permission is secur- 
ed for quotation of shares in an Ex- 
change, the allotment will not be in- 
valid because another exchange has 
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not granted the permission. 
(Paras 16, 17) 


Mr. C. K. Daphtary, Senior Advo- 
cate, (Mr. S. P. Nayar, Advocate with 


him), for Appellant, (In both the Ap-. 


. peals); Mr. N. A. Palkhivala, Sr. Advo- 
cate, (M/s. Santosh Chatterjee, A. M. 
Parikh and G. S. Chatterjee, Advocates 
with him), for Respondent No. 1 (in 
both the appeals); M/s. B. N. Kirpal 
and Bishamber Lal, 
Respondent No. 2 (In C. A. 1772 of 
1970); Mr. B. Sen, Sr. Advocate, (Mr. 
O. P. Khaitan, Advocate, with ‘him), 
for Respondent No. 2 (In C. A. 1773 of 
1970); Mr. N. A. Palkhivala, Sr. Advo- 
cate, (Miss Bhuvanesh Kumari, and 
Mr. Santosh Chatterjee, Advocate and 
Mr. J. B. Dadachanji, Advocate of M/s. 
J. B. Dadachanji, and Co. with him), 
for Intervener No. 1; M. C. Setalvad, 


Sr. Advocate (M/s. Santosh Chatterjee, | 


and C. M. Oberoi. Advocates and Mr. 
J. B. Dadachanji Advocate, of M/s. 
Dadachanji and Co. with him), for 


Intervener No. 2; Mr. C. K. Daphtary,: 


Sr. Advocate (Mr. I. N. Shroff, Advo- 
cate, with him), for Intervener No. 3; 
M/s. A. N. Sinha and Rathin Das, Advo- 
cates, for Intervener No. 4; Mr.C. Ke 


Daphtary, Senior Advocate, (Mr. S. K.- 


Dholakia, Advocate, 
Intervener No, 5. 


The Judgment of the 
delivered by 

SHAH, J.: On May 29, 1965, the 
Allied International Products Ltd. — 
hereinafter called ‘the Company’ issu- 
ed a prospectus offering to the public 


with. him), for 


Court was 


for subscription 5,00,000 equity shares ` 


o Rs. 10/- each and 10,000 cumulative 
preference shares of Bs.. 100/- each, 
and intimating that “applications are 
- being made to. Bombay, Caleutta and 
Delhi Stock Exchanges for permission 
to deal in for official. quotations of the 
shares of the Company”. 


2. On June 3, 1965, the Com- 
_ pany submitted applications «to the 
Stock Exchanges at Bombay; Calcutta 
and Delhi (which are recognised Stock 
Exchanges within the meaning of Sec- 
tion 2 (39) of the Companies Act, 1956), 
for “enlisting” its. shares. The subs- 
cription list of the Company was closed 
on June 21, 1965. On June 22, 1965, 
the Bombay Stock Exchange extended 
the time for consideration of the ap- 
. plication till the expiry of seven weeks 
from the date of closing of the subs- 
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Advocates, for. 


. change informed ` 


A.I. R. 


cription list and requested the Com- 
pany to. furnish certain particulars to 
facilitate compliance with S. 73 of the 
Indian Companies Act, 1956.° On 
August 6, 1965, the Exchange inform- 


-ed the Company that the application 


was receiving further consideration 
and requested that certain formalities 
be complied wizh. On September .13, 
1965, the Exchange informed the Com- 
pany that it had considered and ap- 
proved the application for “enlisting” 
its shares. 

3. On Jtne 9, 1965, the Caleu-. 
tta Stock Exchange called upon.the. | 
Company to modify certain Articles of 
Association, and by letter dated July 
12, 1965, asked for particulars in res- 
pect of specified matters. On July 27; 
1965, the Caleutta Stock Exchange 
granted time for compliance till the 
end of the seventh week from the date 


‘of the closing of the subscription list. 


On November 5, 1965, the Calcutta 
Stock Exchange rejected the’ applica- 
tion of the Company for “enlisting the 
shares”. 


4. The Delhi Stock Exchange 
informed the Company on July 10, 
1965, that in order to facilitate com- 
pliance with the provisions of Sec..73 
of the Companies Act, 1956, “the allot- 
ment of shares should be finalised as 
soon as possible .in consultation with 
the Stock Exchange”. By another 
letter dated August 9, 1965, the Ex- 
the Company that - 
the matter of “enlistment” of shares 
was under consideration, and the Com- 
pany will be intimated of the decision 
of the Exchange as soon as it is taken. 
The Delhi Stock Exchange by letter 
dated December 4, 1965, rejected the 
application of the Company for “enlist- 
ment” of its sheres. 


5. The Company challenged 
the orders passed by the Calcutta and 
Delhi Stock Exchanges rejecting the 
applications fcr “enlistment” in 
separate appeals under Section 22 of 
the Securities Contracts (Regulation) 
Act 42 of .1956. The Central Govern- 
ment dismissed the appeals. In the 
orders recording the dismissal it was 
recited that the Exchange did not 
grant the permission for the shares to 
be “enlisted” before the expiry of four 
weeks from the date of closing of the 
subscription list as required by S. 73 
(1) of the Companies Act, 1956, and 
that the Exchange did not notify any 
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extension of time for the grant oz the 
permission within four weeks. _ 

6. The Company then moved 
petitions in the High Court of Delhi 
for the issue of writs quashing the 
order passed by the Central Govern- 
ment in appeals under S. . 22 o= the 
Securities Contracts (Regulation) Act, 
and the orders of the Stock Exchenges 
rejecting the applications of the Zom- 
pany as “void, illegal and of no effect”, 
and for orders directing the Stock Ex- 
changes to “grant enlistment” oż the 
shares of the Company, and further 
declaring Section 22 of the Securities 
Contracts (Regulation) Act 42 of 1956, 
and S. 73 of the Companies Act, 1956, 
ultra vires the Constitution of Irdia. 

T: Rangarajan, J. was of the 
opinion that grant of permission by 
the Bombay Stock Exchange was 
valid, and that allotment of shares did 
not become void, merely because one 
out of the three Exchanges alone gave 
the permission to enlist the Company’s 
shares. The learned Judge quashed 
the order of the Central Goverrment 
and directed that writs of mandamus 
do issue against the Calcutta and Delhi 
- Stock Exchanges requiring them to 
“enlist” the shares of the Company. 

8. Against the decision of Ran- 
garajan, J., the Union of India appeal- 
ed to a Division Bench of the High 
‘Court of Delhi. The two Exchanges 
acquiesced in the orders passed against 
them. The High Court confirmed the 
order of Rangarajan, J. With certifi- 
cate granted by the High Court, the 
Union of India has appealed to this 
Court. ; 

9. In support of these appeals, 
two principal contentions were urged 
on behalf of the Union: 

(1) The. permission granted by the 
Bombay Stock Exchange after tke .ex- 
piry of seven weeks violated the pro- 
visions of S. 73 (1) of the Companies 
Act, 1956 and was on that account in- 
valid; and . f 

(2) that grant of permission by one 
out of the three Exchanges did not 
protect the allotment of shares 
from -being invalid under Ssction 
73 (1) of the Companies Act, 1956. 
The two Stock Exchanges whica had 
acquiesced in the judgment of Fanga- 
rajan, J., urged that the order grant- 
ing a writ of mandamus requiring the 
two Exchanges to enlist the shares of 
the Company was without jurisdiction. 
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Rangarajan, J., it was said, could only 
direct that the applications be consi- 
dered by the two Exchanges. 

10.. The relevant provisions of 
S.73 of the Companies Ac:, 1956, in 
force at-the date ofthe applications for 


permission for the shares to be dealt in 


the Exchange, provided: 


*(1) Where a prospectus, whether 
issued generally or not, states that ap- 


plication has been: made or will be 


made for permission for the shares or 
debentures offered thereby to be dealt 
in on a recognised stock exchange, any 
allotment made on an application in 
pursuance of the prospectus shall, 
whenever made, be void, if the per- 
mission has not been appliec for before 
the tenth day after the first issue of 
the prospectus, or, if the permission 
has not been granted before the ex- 
piry of four weeks from the date of 
the closing of the subscription lists or 
such longer period not exceeding seven 
weeks as may, within the said four 
weeks be notified to the applicant for 
permission by or on behalf of the Stock 
Exchange. 


(2) Where the ‘permissicn has not 
been applied for as afcresaid, or has 
not been granted as aforesaid, the 
company shall forthwith repay with- 
out interest all moneys received from 
applicants in pursuance of the prospe- 
ctus, and, if any ‘such money is not 
repaid within eight days after the 
company becomes liable to repay it, 
the directors of the company shall be 
jointly and severally liable to repay 
that money with interest at the rate 
of five per cent per annum from the 
expiry of the eighth day: 

Provided x x x x 

-xX x x x 

(5) For the purpose of this section ` 
permission shall not be deemed to be 
refused, if it is intimated that the ap- 
plication for permission though not at 
present granted, will be given further 
consideration. 
> ar ee x x x 

(7) No prospectus shall state that 
application has been made for permis- 
sion for the shares or debentures 
offered thereby to be cealt in on any 
stock exchange, unless it is a recognis- 
ed stock exchange.” 

11. By the Securities Contracts 
(Regulation) Act,machinery isset up 
for extending recognition to and for 
withdrawal of recognition to Stock Ex- 
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ckanges and for other incidental mat- 
ters such as the making of rules and 
byelaws ofthe Exchanges and appeals 
against the orders of recognised Ex- 
changes. By S. 22 of the Act it is pro- 
vided: i : 
“Where a recognised 
change acting in pursuance of any 
power given to it by its bye-laws, 
refuses to list the securities of any 


prblic company, the company shall be. 
entitled to be furnished with the rea- 


son for such refusal, and may appeal 
against the decision ofthe recognised 
stock exchange to the Central Govern- 
ment; and the Central Government, 
may, after giving the stock exchange 
an opportunity of being heard,-vary or 
sez aside the decision of thé recognised 
stock exchange and when it does so 
the stock exchange shall be bound to 


act in conformity with the orders of 


the Central Government.” 


Sub-section (5) of Section 73. ‘of the 
Ccompanies Act, 1956, is intended to be 
explanatory of ’sub-sections (1) & (2 of 
Section 73. Before that stib-section 
was amended by Act 31 of 1965 differ- 
ent phraseology was used in sub-sec- 
ticns (1) & (2) and in sub-section (5); 
the former used the expression “per- 
. mission has not been granted”, where- 
as sub-s. (5) used the expression “per- 
mission shall not.be deemed to be 
re-used”. The expression “permission 
has not been granted” is ambiguous: it 
may mean “permission-has ‘been refus- 
ed“: it may also mean‘that the apoli- 
cation for permission is under consi- 
deration and has not been disposed of. 
Sub-sections (1) & (2) of S. 73 were 
borrowed from S. 
Companies Act, 1948 with slight mcdi- 
fications. But the draftsman of the 
Indian Act, for reasons which it is 
difficult to appreciate, substituted the 
expression “permission. has not been 
granted” for the expression “permis- 
sian has been refused”. In enacting 
sub-s. (5) of S. 73 the words used in 
sub-s. (5) of S. 51 of the English Act, 
viz. “permission shall not be deemed 
ta be refused” were adopted. In our 
judgment, the expression “permission 
has not been granted” in sub-ss. (1) & 
(2) was intended'in the context in 
which it occurs and in the light of the 
object of the enactment, to mean 
“permission has been refused”, 


12. A Stock Exchange fulfils a 
vital function in the economic deve- 
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stock ex-. 


51 of the English . 


A. I.R. 


lopment of a nation: its main function 
is to “liquify capital by enabling a 
person who has invested money in say 
a factory or a railway to convert it 
into cash by disposing of his share in 
the enterprise to some one else”. 
Investment in jcint stock companies is 
attractive to the public, because the 
value of.the shares is announced day 
after day in the Stock Exchanges,. and 
the shares quoted on the Exchanges 
are capable of almost immediate con- 
version into money. In modern days 
a company stands little: chance of in- 
ducing the public to subscribe to its 
capital, unless its shares are quoted in 
an approved .Stock Exchange. Ali 
public companies are anxious to obtain 
permission from reputed Exchanges 
for securing quotations of their shares 
and the management of a company is 
anxious to inform the investing public 
that the shares of the company will 
be quoted- on the stock exchange. To 
prevent malpractices, the Parliament 
enacted legislation which aimed at 
securing control over the proper func- 
tioning of the Stock Exchanges, and 
also placed stringent restrictions upon, 
the representations made by the com- 
panies in issuing prospectus inviting 
subscriptions. Tke Parliament enacted 
the Securities ‘Contracts (Regulation) 
Act 42 of 1956, and simultaneously 


‘made provision in S. 73 of the Com-.- 


panies Act, 1956, for ensuring that re- 
presentations made in the prospectus 
are carried out and fluidity of the 
investment by the holder of stock is 
ensured by procuring permission for’ 
quotation of shares in a recognized 
stock exchange. 


13. © Under sub-s. (1) of 5. 73 an 
application for permission to secure 
quotation if not previously made, shall 
be made before the tenth. day after 
the first issue of the prospectus, and 
if the application is not so made; the 
allotment is void. Again if the Ex- 
change rejects the application within 
four weeks, or within. seven weeks 
after extending the time, the allot- 
ment will be void, unless within that 
period the Exchange has informed the 
Company that further consideration 
will be given to the application. It is 
however not enacted in S. 73 (1) that 
if the application is not granted within 
the time prescribad, it cannot be grant- 
ed after the expiry of the prescribed 
period, even if the Exchange has inti- 
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mated that it will give further consi- 
deration to the application. Sub-sec- 
tion (5) contains a clear implication to 
the contrary. If the Exchange has 
intimated within the period prescrib- 
ed by sub-s. (1) that the application 
will be given further consideration, it 
is not to be deemed that the applica- 
tion is refused. The Exchange is not 
obliged to give any intimation relating 
to the consideration of the application 
before the last day cf the prescribed 
period. If no intimation is given till 
the last date of the prescribed period 
no inference of refusal follows. It 
would then be difficult to hold 
that if the Exchange intimates that 
it is considering the application or 
intends to give further considera- 
tion to the application that such an 
inference may follow. The amend- 
ment made by Act 31 of 1965 in sub- 
section (5) by the substitution of the 
expression “permission shall not be 
deemed to be refused” by the expression 
“it shall not be deemed that permis- 
sion has not been granted” also gives 
a clue to the legislative intentior that 
the inference of refusal will not be 
made if the Exchange has intimated to 
the applicant that further considera- 
tion will be given to the application. 


14, We are urable to hold that 
permission for “enlistment” of shares 
can be given within the initial four 
weeks or if time be extended within 
seven weeks from the date-af the 
closing of the subscription list, end if 
permission be not granted by the Ex- 
change within those seven weeks, the 
allotment becomes void, even -f the 
Stock Exchange intimates that it is 
giving further consideration to tke ap- 
plication. The intendment of sus-sec- 
tions (1), (2) & (5) is plain. If within 
four weeks from the date of the clos- 
ing of the subscription list, the Stock 
Exchange sends no intimation əither 
extending the time or notifying that 
the application though not at present 
granted will be given further 2onsi- 
deration, the application is deemed to 
be refused. If the Stock Excharge so 
desires it may intimate that the period 
is being extended to seven weeks. The 
Exchange may say nothing more 
within the extended period, in which 
case, on the expiry of the extended 
period the allotment becomes void. If, 
however, within the four weess, or 
within the extended period of seven 
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weeks, the Exchange intimates that 
even though the application for per- 
mission is not at present granted, the 
application will be given further con- 
sideration, the application is not deem- 


ed to be refused until it is finally 
decided. 
15. The application for allot- 


ment of shares and acceptance there- 
of constitute a contract between the 
Company and the applicanz. Section 
73 (1) of the Companies Act imposes a 
penalty whereby the allotment .of 
shares becomes void on the happening 
of the contingency specified therein. 
The imposition of penalty dspends up- 
on the volition of the Exchange and 
when imposed operates to invalidate 
all contracts resulting from allotment 
of shares between the aprlicants for 
shares and the Company. Such a pro- 
vision must be strictly construed. Un- 
less the statute in clear terms so pro- 
vides, when the Exchange intimates 
its desire to consider the application 
further, an inference that the Ex- 
change has still rejected the applica- 
tion, cannot be made. 


16. It is true that in the pros- 
pectus issued by the Company it was 
intimated that applications are being 
made to the Bombay, Calcutta and 
Delhi Stock Exchanges for permission 
for official quotations of the shares of 
the Company. It is not contended, 
and it cannot reasonably be contend- 
ed, that only one application for per- 
mission to secure quotation of the 
shares in an approved Exchange may 
be made. The expression “a recognised 
stock exchange” means “ary recognis- 
ed exchange”. More applications thani 
one for quotation of shares may there- 
fore be made. In the present case, 
three applications were submitted on! 
June 3, 1965. Two of these applications 
were rejected and one was granted. 
We are unable to hold that unless all 
the applications were granced, the al- 
lotment of shares must, ky virtue of 
sub-s. (1) of Section 73, be invalid. The 
object of Section 73 (1) is that the 
subscribers to the shares must have 
facility to approach an Exchange for 
having their holdings converted when- 
ever they desire. Even if out of seve- 
ral Exchanges approached, one or 
more, but not all, have granted the 
application for “enlistment”, the faci- 
lity of ensuring quick conversion is 
still available. If after representing in 
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the prospectus that an application has 
been made to a recognised. exchange 
for “enlistment” or will be made 


within the prescribed period, the Com-. 


pany is unable to obtain permission 
for “enlistment” from any exchange, 
the allotment will be invalid. But sub- 
s. (1) is not intended to mean that it 
will be invalid, even if permission is 
obtained, but not from all the Ex- 
changes to- which oe haye 
been made. 


17. Section 73 : Fi is enacted 
‘ with the object that the subscribers 
will be ensured the facility of easy 
convertibility of their holdings when 
they have subscribed to the shares on 
the representation in the prospectus 
that an application for quotation of 
shares has been or will be made. The 
allotment of shares will be invalid 
only when permission for enlistment 
is not obtained. When permission 
from one or more of the Exchanges is 
obtained, it carries out the object of 
the Act. It will be a mechanical inter- 
pretation wholly divorced from the 
true object and intendment of.the Act 
to hold that even if permission is se- 
cured for quotation of shares in an Ex- 
change, that the allotment: will be in- 
valid because another exchange has 
noz granted the permission. That this 
is the true meaning of S. 73 (1)-is clear 
from the fact that the penalty of avoi- 
dance of allotment of shares is. attract- 
ed not only where the permission ap- 
plied for has not been . granted, but 
where no application has been made 
within the prescribed period. If ap- 
plications-are made to several Ex- 
changes, some within the period of ten 
days after the first issue of the pros- 
pectus, and some beyond, or that one 
or more applications, but not- all, is or 
are defective, and the error is not 
rectified, -it would be unreasonable to 
hold that because some of the applica- 
tions made beyond the tenth day after 
the first issue of the prospectus, or are 
defective, are liable to be rejected, the 
applications properly made before some 
of the Exchanges are also ineffective 
and the allotment made may be in- 
valid. f 


18. Counsel for. the 
Stock Exchange urged that where a per- 
son is induced to subscribe for shares 
relying upon a representation that an 
application is made or intended to be 
made for quotation of the shares 
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` shareholders. 


Cåleutta 


ALR. 


.in an Exchange near his home-town, 


and it is found that the application is 
not made, ar if made it is rejected by 
the Exchange, it would be a great 
hardship to the shareholder if he is 
bound by the allotment, even if the 
condition ofsecuring quotation .in the 
Exchange convenient to him is not 
carried out. Eut Section 73 (1) de- 
clares the entire allotment void: it 
does not take into consideration the 
right. or convenience of individual 
An enquiry whether a 
shareholder or a class of shareholders 
was. or were induced to subscribe for 
shares on the representation is irrele- 
vant in- determining whether the allot- 
ment is rendered invalid for failure 
to secure compliance with a statu- 
tory .condition. We need not’ con- 
sider whether the individual share- 
holder who finds that -an Ex- 


-change convenient to him has not 


listed the shares furnishes a cause of 


-action to him for avoiding the contract. 


19. We ere in the view we have 
taken not called upon to decide whe- 
ther the provisions of S. 73 of the 
Companies Act, 1956, are ultra’ vires, 


‘nor do we ‘consider . ‘it necessary to 


decide whether S. 22 of the Securities 
Contracts (Regulation) Act, 1956, is 
ultra vires. x 


- 20. Tt was S on behalf of 
the Delhi and Calcutta Stock Ex- 
changes that the High Court ought, in 
exercise of the power under Ó. 41 
R. 33 of the Code of Civil Procedure, 


to have vacated. the writ of mandamus 


issued requiring them to grant per- 


. mission for quotation of the Company’ s 
.. Shares. 
‘appropriate case pass any decree and 


An Appellate Court ‘may in 


make any ‘order appropriate to-the 


‘ends. of justice, even if a party has not 


appealed against. an adverse decision. 
That power may be-exercised by the 
Court notwithstanding that the appeal 
is as to part only of the. decree and 
may be’ exercised ‘in favour of all or 
any of the: parties, even. though they 
may not have filed any appeal or 
objection. But the jurisdiction is dis- 
cretionary and tne High Court has not 
exercised it: apparently for good rea- 
sons. The crders passed against the 
Union and the two Exchanges were in 


‘substance distinct. Against the Union 


the order was made quashing its order > 
in appeal against the orders of the Ex- 
changes; and against ‘the Exchanges 


“fF 


pany. The other 


1971 


the order was made directing inclu- 
sion of the shares in the list of quoted 


shares. The Exchanges acquiesced in 
the direction. 
21. We need, however, not ex- 


press any final opinion -on this ques- 
tion. We are informed at the Bar that 
the Calcutta Stock Exchange has ap- 
plied for certificate to the High Court 
of Delhi and that application is pend- 
ing. We need not pre-judge the result 
of that application or the appeal, if 


any, which may be filed in this Court. 


22. The appeals fail and are 
dismissed with costs. There will be 
one hearing fee in favour of the Com- 
parties will bear 
their own costs. 

: Appeals dismissed. 





AIR 1971 SUPREME COURT 257 
(V 58 C 63 | 
(From: Punj and Har)* 
J. C. SHAH, K. S. HEGDE AND A£. N. 
GROVER, JJ. 

Prabodh Chandra, Appellant v. 
Mohinder Singh, Respondent. : 

Civil Appeal No. 2631 of 1969, D/- 
(15-10-1970. 

Representation of the People Act 
(1951), S. 116-A — Finding of trial 
Court that witnesses are not reliable is 
finding of fact — Supreme Court will 
not interfere unless it is perverse. 

Evidence led before trial Court at 
variance with the pleadings — Zon- 
flicting versions put forward by inter- 
ested witnesses — Trial Court’s conclu- 
sion that withesees were unreliable is 
justified. (Paras 13 16) 

M/s. T. R. Bhasin and J. C. Tal- 
war, Advocates, for Appellant; M/s. 
Hardev Singh and Hira Lal Kepur, 
Advocates, for Respondent. 

Following Judgment of the Court 
was delivered by 

HEGDE, J.: This is an appeal 
under S. 116A of the Representation 
of the People Act, 1951 (to be herein- 
after referred to as the Act). It arises 
from the decision of the High Court of 
Punjab and Haryana in Election Peti- 
tion No. 6 of 1969 on its file. In that 
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petition the appellant unsuccessfully 
challenged the validity of the election 
of the respondent to the Punjab Legis- 
lative Assembly in the mid-term elec- 
tion held in 1969. 


2s The appellant and the res- 
pondent contested the Gurdaspur 
Assembly seat in the mid-term elec- 
tion held in 1969. The appellant was 
the congress nominee and the respon- 
dent was the candidate of the Akali 
party. It is said that he had the sup- 
-port of the Jan Sangh. One other 
candidate who filed his nomination for 
that constituency had withdrawn from 
the contest. It is not necessary to 
refer to him. Polling took place on 
February 9, 1969 and the result of the 
election was declared on February 10, 
1969. The appellant secured 20044 
votes and the respondent 25501. Hence 
the respondent was declared elected. 

3. The validity of the election 
of the respondent was challenged by 
the appellant on various grounds. The 
trial judge, as mentioned earlier, rejec- 
ted the petition. In this Court the ap- 
pellant pressed for our consideration 
only one of the several grounds urged 
by him in his petition, and that ground 
is that the respondent was guilty of a 
corrupt practice under S. 123 (3) of the 
Act inasmuch as he exhibited the 
“Holy Cross”, the sacred symbol of the 
Christians in front of his office for a 
period of about 15 days prior to the 
election. The respondent denied this 
allegation. 


4, In support of the allegation 
relating to the exhibition of the “Holy 
Cross”, the appellant has relied on 
documentary as well as oral evidence. 
But before referring to those pieces of 
evidence, it is necessary to deal with. 
one of the grievances of the appellant. 
The appellant summoned the Govern- 
ment of Punjab to produce certain 
reports received by it from the C.I.D. 
relating to certain agitations said to 
have been made during the elec- 
tion in connection with the exhi- 
bition of the “Holy Cross” in front of 
the respondent’s office. The concern-. 
ed reports were sent’ to the court 
under a sealed cover but the Home 
Secretary claimed privilege in respect 
of the same on the ground that these 
documents are unpublished records 
relating to the affairs of the State. 
The learned trial judge upheld that 
claim and hence those documents 
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could not be brought on record. It is 
contended on behalf of the appellant 
that the trial court erred in upholding 
the privilege claimed by the govern- 
ment. It does not appear that the ap- 
pellant asked the trial judge to peruse 
the records before considering the 
cuestion of privilege or hold any en- 
quiry relating to the claim made. In 
this Court no application has been 
made to receive any additional evi- 
dence; nor those reports have been 
summoned. Those reports are not, 
before us. Hence we cannot go into 
the question whether privilege was 
properly claimed by the government. 
Now that we do not have those reports 
before us, we are unable to differ from 
the conclusion reached by the trial 
judge that they are documents relat- 
ing to the affairs of the State. 


5. Before we proceed to exa- 
-mine the oral and documentary evi- 
dence, it is necessary to refer to the 
pleadings relating to the charge of 
corrupt practice with which we are 
concerned in this case. The relevant 
averments on this point are found in 
paragraph 8 (c) of the election peti- 
tion. Those averments read: 

“That the respondent, his agents 
and other persons with the consent of 
the respondent have committed a cor- 
rupt ‘practice within the meaning of 


S. 123 (3) of the Act by. . .use of the. 


Holy Cross which is a sacred religious 
symbol of the Christians in order to 
further the prospects of the respon- 


dent’s election. The details of the 
aforesaid corrupt practice are as 
under... > 


(c) That the central Election Office 
of the respondent was situated in a 
central place Main Bazar, Gurdaspur, 
where he boldly exhibited the Holy 
Cross the sacred religious symbal of 
the Christians in front of his office 
which was visible to every passer-by. 
This was done by the respondent and 
his agents and other persons with his 
consent with a clear intention of using 
the religious symbol in order to 
further his election prospects.” 


é. In his written statement the 
respondent denied that he exhibited 
- ihe “Holy Cross” in front of his office. 

T. Documents relied on by the 
appellant in support of the charge are 
Annexures A, B, C, D, E and F. These 
are either correspondence that passed 
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between the appellant and the Salva- 
tion Army authorities or representa- 
tions made by some persons, to the 
Deputy Commissioner. In. all these 


- documents, the allegation made is that 


the respondent had installed a “Holy 
Cross” in front of his office. The 
allegations contained in the letters 
written by the appellant to the Salva- 
tion Army authorities as well as the 
representations made to the Deputy 
Commissioner are at best accusations. 
They do not by themselves prove the 
truth of the allegations made. The 
truth of those allegations have to be 
proved by examining 
made those allegations. 


8. In order to prove the cor- 
rupt practice in question, the appellant 
has examined several witnesses. Out 
of them P. W. 1, the Deputy Commis- 
sioner and P. W. 4, the C.I.D. Inspector 
have not given any useful evidence in 
support of the appellant’s case. All 
that P. W. 1 has deposed is that when 
he was coming out of the Red Cross 
building after making arrangements 
for the counting of votes, somebody 
told him that “he would raise an issue 
about the religious symbol of the 
“Cross” having been used by the alleg- 
ed supporters of the respondent in the 
course of his election compaign.” He 
had also deposed to the fact that during 


the election various complaints as well ` 


as cross-complaints had been made to 
him and he had forwarded the same for 
necessary action either to the Super- 
intendent of Police or to the Election 
Commissioner or his subordinates. 


9. None of the witnesses exa- 
mined on behalf of the appellant to 
support the charge spoke to the exhi- 
bition of the “Holy Cross” in front of 
respondent’s office. Not one of them 
had spoken to the fact that the “Holy 
Cross” was exhibited in front of the 
respondent’s office. On the other hand 
they spoke to the flying of three or 
four flags in front of the office of the 
respondent. According to them on one 
of those flags a “Cross” had -been 
painted. Even as regards the alleged 
flag the evidence is not consistent. Ac- 
cording to the correspondent of the 
Tribune (P. W. 12), two Christians had 
gone on hunger strike because of the 
flying of the Masihi Dal flag. Hence 
he sent the following news item to the 
Tribune: l 


persons who 
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“Hunger Strike: Two Chrisiian 
workers, Mr. B. M. Samuel and Mr. 
Chiman Lal started a fast outside the 
Town Hall on Tuesday, in  prozest 
against the flying of the Masihi Dal 
flag on the election office of the Asali 
candidate”. 


10. This news item was publi- 
-shed on the 6th February, 1969. 


11. In his evidence he deposed 
that the hunger strike was in connec- 
tion with the flying of the Masihi Dal 
flag on the election office of the Akali 
candidate. He further deposed zhat 
after interviewing tke hunger stri- 
kers, he went to the respondents 
-election office and saw that the 
“symbol in question was being dis- 
played there.” In the course of his 
cross-examination, this witness irst 
tried to deny that the Masihi Dal is a 
political party. But later he stated 
that “Masihi Dal may be a policical 
party in the sense that they may be 
fighting for their own rights”. F. W. 
8, Chimanlal, one of the persons said 
to have gone on hunger strike admitt- 
ed in his cross-examination that ‘the 
Christian political party is knowr as 
Masihi Dal in Punjab in the same way 
as Jan Sangh and Akali parties are 
known.” He also admitted that Masihi 
Dal has its own flag. 


12, From what is stated akove, 
it is seen that in the election petition, 
the allegation was tha: the respondent 
exhibited in front of his election cffice 
the “Holy Cross”, while adducing evi- 
dence that case was given up and in 
its place anew version was introduced 
namely that a flag bearing “Cross” 
was flown in front of the office oi the 
respondent. Even this version was not 
consistently adhered to. According 
to P. W. 12, the flag complained bf is 
the flag of the Masihi Dal. Masihi Dal 
is proved to be a political organizetion. 
These contradictory versions are clone 
RoN to reject the case of the appel- 
ant. 


13. The oral evidence adduced 
on behalf of the appellant in suppctt of 
the charge was disbelieved by the 
trial judge. After examining the evi- 
dence of tha various witnesses examin- 
ed in support of the charge, the court 
came to the conclusion that no relance 
canbe placed ontheir testimony. This 
finding of the trial court is a finding of 
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fact. Unless we are satisfied that this 
finding is basically wrong, this Court 
following its usual practice will not 
reappreciate the evidence on record. 
But that apart, we are not satisfied 
that the witnesses examined on behalf 
of the appellant in support of the 
charge are reliable witnesses. The ap- 
pellant himself who spoke in support 
of the charge is an interested witness. 
As seen earlier the evidence given by 
him does not accord with the plea taken 
by him in his election petition. The 
other witnesses examined in support 
of the charge are P. Ws. 2, 3, 5, 6, 7, 
8, 12 and 15. So far as P. W. 2 is con- 
cerned, his antecedents are such that 
his evidence cannot inspire confidence. 
He was prosecuted for an offence 
under §. 467/193, LP.C. for identifying 
a wrong person for the | purpose of 
cashing a cheque. According to his 
own admission he procured his acquit- 
tal by paying the complainant a sum of 
Rs. 1,000/-- So far as P.W. 3 is con- 
cerned he admits that he was working 
for the appellant during the election. 
From the admissions taken from him 
during his cross-examination, it is 
clear that he was a strong supporter 
of the appellant. Similarly it is clear 
from the evidence of P.W. 5 that he 
and his father were the supporters of 
the appellant. P.Ws. 6 and 3are close 
associates. Further P.W. 6 was the 
polling agent of the appellant. P. Ws. 7 
and 8 are said to be the persons who 
went on hunger strike as a protest 
against the flying of the flag bearing 
a “Cross”, A comparison of the evi- 
dence of these two witnesses will show 
that they are wholly untruthful wit- 
nesses. According ‘to P.W. 7, after 
holding a meeting of the Christians 
they went in a procession to the De- 
puty Commissioner and presented a 
written complaint to him; the Deputy 
Commissioner asked them to meet him 
next morning and when they met him 
on the next morning, he told them that 
he had forwarded that petition to the 
Superintendent of Police. No such 
case was suggested to the Deputy Com- 


missioner. We. have earlier referred 
to the evidence of the Deputy Com- 
missioner. As regards the presenta- 


tion of the written complaint to the 
Deputy Commissioner, the version 
given by P.W. 8 materially differs 
from that given by P.W. 7. He depos- 
ed as follows: 
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“At the meeting resolution was 
passed to represent the matter to the 
Deputy Commissioner and observe 
fast unto death. We went to the De- 
puty Commissioner and gave him a 
written complaint.. He directed us. to 
go to the Superintendent of Police 
there and then.” - 

14. According to this witness 
they immediately went to the Superin- 
tendent of Police: We are inclined to 
accept the suggestion made on behalf 
of the respondent that P.Ws. 7 and 3 
were the supporters of the appellant 
in the election. 


15. We have already referred 
to the evidence of P.W. 12. So far as 
P.W. 15 is concerned he also appears 
to be interested in the appellant. 


16. Taking into’ _ consideration 
the departure from the pleadings in 
the case, the various conflicting ver- 
sions put forward in the case and the 
` {interested nature of the testimony ad- 
duced in support of the charge, we 
are not surprised that the learned 
trial judge was unable to place reli- 
ance on the evidence referred to ear- 
lier. In this view it is not necessary 
for us to consider whether the flag of 
Masihi Dal can be considered as a rel 
gious symbol. 


_ 17. For the reasons E 
above this appeal fails and the same is 
dismissed with costs. A 

Appeal dismissed. 
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Husaina, Appellant v..The State of 
U. P., Respondent. 
Criminal Appeal No. 8 of 1970, 
D/- 12-10-1970. 
© Constitution of ‘India, Art. 136 — 
Appeal in Supreme Court by special 
leave — Murder case — Interference 
with sentence — That accused was a 
young man of 25 at the time of inci- 
dent is not sufficient reason for the 
Supreme Court to interfere with sen- 
tence passed by sessions jtdge and 


*(Criminal Appeal No. 1656 of 1968, 
D/- 31-7-1969 — All.) 
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C. (Prs. 13-17)-[Prs. 1-2] Husaina v. State of U. P. (Sikri J.) 


‘Allahabad 


‘ pond for 


HEGDE AND I. D. - 


- with the spade. 


A.L R. 


confirmed by the High Court. 
‘(Para 16) 
Cases Referred: Chronological Paras 
(1968) AIR 19€8 SC 1313 (V 55)=_ 
(1969) 1 SCR 32, Bashira- v. 
State of U.P: 14 


Mr. S. S. Khanduja, Advocate, 
amicus curiae, for Appellant; Mr. O. 
P. Rana, Advocate, for. Respondent. 


Following Judgment of the Court © 
was delivered by 


SIKRI, J.: This appeal by special 
leave is directed against the judgment . 
of the High Court.of Judicature. at - 
accepting the’ reference 
made by the Isarned Sessions. Judge 


-and dismissing the appeal of Husaina. 


There was a difference of opinion be- 
tween Khare, J. and Hari Swarup, J., 
and the’ matter was referred to the 
third Judge, Gyanendra Kumar, J., 
who agreed with the opinion of 
Khare, J., and held that the offence of 

murder "had been brought home to 
Busse 


2. ‘The prosecution case in brief 
is that Smt. Chhoti and her son Kha- 
lil lived in village Sirai. A wall divid- 
ed their house from the house of Husa- 


‘ina, appellant before us. This wall had 


fallen down and Smt. Chhoti and Kha- 


Jil wanted to reconstruct the wall in 


the morning of December 15, 1970, but 
Husaina took objection to this recon- 
struction and there was an altercation 
between them. Smt. Chhoti, Khalil and 
Husaina are khumhars. Mst. Chhoti and 
Khalil then proceeded to the village 
digging earth. At about 
12.30 p.m. Husaina also reached the 
pond and seeing Smt. Chhoti and Kha- 
lil digging the earth told. them that they 
would not be permitted to build the 
wall Husaina then gave blows on the 
head of Chhoti with his spade. Kha- 
lil got up and tried to save his mother 
but he was also struck by Husaina 
Some persons chased 
Husaina but could not catch him. Smt. 
Chhoti died at the - spot. Khalil who 
had become unconscious due to those 
injuries. was taken to the police sta- 
tion on a tonga by Allahdiya, P.W. 8, 
and thereafter admitted into the hos- 
pital.. The First Information Report 
was lodged by Allahdiya, P.W. 8, at 
1.30 p.m. at the police station Main- 
ather, which was about 5 miles from 
the place of occurrence, and the inves- 
tigation followed. ` The accused was 
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committed to Sessions. The appellant’s 
defence was that he was not present 
in the village Sirsi on the date oł oc- 
currence and had been -implicated in 
the crime due to enmity. 


3. The post-mortem examina- 
tion of Smt. Chhoti showed that she 
had sustained the following ante-mor- 
tem injuries: 

1. Incised wound 2” x 1/4’ x 
bone deep cutting the bone urder- 
neath on right side back of head. 

2. Incised wound 1 1/2” x 1/2” x 
muscle deep on right arm outer side 
in middle. nei 

3. Incised wound 2” x 1” #-bone 
deep. Right scapula cut underreath 
on right side back. 

4. Incised wound 1/2 x 1/2” x bone 
deep on the top of left index fingers. 
Dr. A. P. Singh, P.W. 3, who perform- 
ed the post-mortem. examination on 
the body of Mst. Chhoti deposed that 
the following injuries were found on 
internal examination: 

“Right occipital bone was found 
‘eut under injury No. 1. 

There was contusion over the 
membranes of the brain under irjury 
No. 1. There was clotted blood in an 
area of 1 1/2” x 1” under irjury 
No. 1. The bone of the right shoulder 
was found cut under injury No. 3” 
He opined that “cutting of bone shows 
that the weapon was very heavy.’ He 
was recalled by the High Court and 
stated before it as follows: 

“The spade, Ex. 1, which is alleg- 

ed to be the weapon of attack is now 
being shown to me. Al the four 
external injuries could have been caus- 
ed with the sharp side of this weapon. 
These injuries could not have been 
caused with the remaining three sides 
of this weapon.” 
He did not agree with the suggestion 
that with the sharp edge of the weapon, 
which is the lower edge of the wea- 
pon, no incised wound could be caus- 
ed. 

4. Dr. Singh had also perform- 
ed post-mortem on the dead bocy of 
Khalil. He noticed the following ante- 
mortem injuries: 

1. Healing wound, 2” x 1/2", om 
the left side of the head, back part 
bone was visible. 

2. Healing wound 2” x 1/4”, at the 
back of neck. 

3. Swelling 1” x-1/2”, on the right 
side of head 2 1/2” above the ear. 


(Sikri J.) [Prs. 2-7] S. C. 261 


4. Healed abrasion, at the back of 
right little finger. 

On internal examination he found the 
following things: 

“Temporal and parietal bones on 
the right side were found fractured 
under injury No. 3. There was clotted 
blood in an area of 2” x 2” over the 
membranes of the brain under injury 
No. 3.. The remaining organs had 
become pale.” . 

5. It was urged that the evi- 
dence of Dr. Singh showed that Smt. 
Chhoti and Khalil could not have been 
injured by one weapon alone. The 
injuries on Smt. Chhoti were clearly 
incised and caused by a sharp-edged 
weapon while the injuries on Khalil 
were caused by a blunt weapon. 


6. Dr. N. R. Bhatia, P. W. 1 
had examined the injuries of Khalil 
when he was brought to:the hospital. 
Dr. Bhatia was re-examined in the 
High Court. He stated: 


“J have examined the spade (Ex. 
1) today. Injuries Nos. 1 and 2 could 
be caused with this weapon from any 
of the four sides of this weapon. The 
spade (Ex. 1) as it is can be described 
as a blunt weapon, because there are 
no fine edges onany ofits sides. In- 
jury No. 3 mentioned by me in my 
statement dated 19th July, 1968, could 
also be caused with the spade (Ex. 1). 
Injuries Nos. 4 and 5 could either be 
due.to fall-or by friction with the back 
side of the spade. Injuries Nos. 1 and 
2 could be caused even if the front 
side of the spade was used.” 


In cross-examination he stated that in- 
juries Nos. 1 and 2 could be caused 
also with the back side of the spade. 


T. In the High Court Gyanen- 
dra Kumar, J., carried out some expe- 
riments on 8 fold blotting paper to see 
the impression the spade made. The 
learned Judge observed: 


“The experiment made by me on 
the 8 fold blotting paper also, demons- 
trated that stroke made on it from the 
sharp edge of the blade (Ex. 1) created 
a clean cut incised. Therefore, relying 
on the testimony of the eye-witnesses 
Allah Dia (P. W. 8), the other Allah 
Dia (P. W. 10), the medical opinion of 
Dr. A. P. Singh, the report of the Che- 
mical Examiner and Serologists and 
the experiment performed by me in 
the presence of the learnad counsel for 
the parties, I am convinced that all the 
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incised wounds of Smi. Chhoti were 
caused by the sharp edge of the iron 
blade of the spade (Ex. 1) used by the 
appellant.” 

It seems to us that if the witnesses are 
believed, the so-called inconsistency in 
the opinion of the two doctors loses 
much of its force, specially as the ap- 
pellant could have used the blunt side 
of the spade. The learned counsel for 
the appellant has not been able to show 
any convincing reason why the eye- 
witnesses should not be believed. They 
all support the prosecution case, as set 
out in the beginning of the judgment. 

8. It was urged that there was 
mo reason for Allah Dia (P. W. 8) to 
be present there. We are unable to 
appreciate the contention. He was, 
after the death of the husband of Mst. 
Chhoti, looking after their land and he 
happened to. be in the village. at that 
‘time. In the. morning when Mst. 
Chhoti went to the pond it was natu- 
ral that he would also go there. The 
fect that the F.LR. was lodged by him 
at 1.30 p.m. on December 15, 1966, at 
Police Station Mainther, 5 miles -from 
Sirsi, also shows that he was present 
at Sirsi at the time of the occurrence. 

9. It was urged by the learned 
counsel that Budhan, son of Allah Dia, 
P. W. 8, was also alleged to be present 
there but was not produced as a wit- 
ness, but it is not necessary that every 
person who was present should be pro- 
duced, especially when he was the son 
of Allah Dia, P. W. 8. 

10. ‘The fact that P. W. 8, Allah 
Dia, was not injured does not weaken 
the prosecution case. He was an old 
man of 70 years and it may be that he 
thought it fruitless to intervene when 
he was not armed. 

iL There is nothing against 
Rahim Baksh, P. W. 9, who was a 
khumhbar by profession. He was digg- 
ing earth some 35 paces in front of 
Smt. Chhoti f 

12. The third eye-witness, P. 
W. 10, Allah Dia alias Gurra, was 
again a khumhar and his presence at 
the pond at that time was quite pro- 
bable. It has not been established that 
he had any grievance or ill-will against 
the appellant. 

13. We agree with the conclu- 
sion arrived at by Khare, J., and Gyan- 
endra Kumar, J. 

14. The learned counsel, rely- 
ing on Bashira v. State of U., P. 


Husaina v. State of U. P. (Sikri J.) 


‘the case. 


A.L R. 
(1969) 1 SCE 32 = (AIR 1968 
SC 1313), urged that the appel- 


lant was not given reasonable op- 
portunity of defending himself be- 
cause the amicus curiae counsel 
was appointed only on July 19, 1968, 
ie, on the day when the trial 
commenced. Tais point was, although 
not raised before the High Court when 
the case was h2ard by Khare, J., and 
Hari Swarup, J., was raised before 
Gyanendra Kurnar, J., and the facts 
relating to this point, as found by Gya- 
nendra Kumar, J., are as follows: On 
July 19, 1968, the State Counsel only 
opened ‘the case and examined two 
formal witnesses, viz, P.W. 1, Dr. N. 
R. Bhatia, who had examined the in- 
juries of Khalil, and P.W. 2, Prayag 
Singh, Head Constable, who had 
recorded the F.I.R. Both the witnesses 
were duly cross-examined by the 
counsel for the appellant. On July 20, 
1968, five formal witnesses were exa- 
mined. Dr. A. P. Singh, P. W. 3, who 
had conducted autopsy on the dead 
bodies of Smt. Chhoti and her son- 
Khalil; Dr. K. P. Gupta, P. W. 4; P. W. 
5, Radha Raman, Head Clerk in the 
office of the Civil Surgeon, Morada- 
bad; and Consteble Akbar Ali, P. W. 6, 
and P. W. 7, Hernam Singh. The next 
hearing of the case took place on July 
22, 1968, when she three eye-witnesses, 
among other witnesses, were examin- 
ed. No applicetion was made by the 
counsel before the learned Sessions 
Judge asking for time to prepare the 
case and ne application was made to 
recall any witness for further cross- 
examination. The appeal was filed in 
the High Court on July 30, 1968, but 
no application was made to recall any 
witnesses for cross-examination. It was 
the Judges hearing the appeal who 
considered it mecessary to recall the 
Doctors to clarify their statements and 
this evidence was recorded on March 
17, 1969. 


15. We agree with Gyanendra 
Kumar, J., that in the circumstances 
narrated above it cannot be said that 
the counsel was handicapped for want 
of time and opportunity to prepare 
It seems to us that Bashira’s 
case has no application to the facts of 
this case. 


16. The learned counsel final- 
ly urged that the capital sentence 
awarded was too severe in the circum- 
stances of the case, and the only fact 
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relied on is that the appellant was aged 
only 25 years at the time of the inci- 
dent. This is no reason for us, in an 
appeal by special leave, to interfere 
with the sentence passed by the learn- 
ed Sessions Judge and confirmed by 
the High Court. 
17. In the result the appeal 
fails and is dismissed. 
Appeal dismissed. 
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M. HIDAYATULLAH, C. J., A. N. 
RAY AND L D. DUA, JJ. 


Chaju Ram, Petitioner v. The 
State of Jammu & Kashmir, Respon- 
dent. 


Writ Petn. No. 32 of 1970, D/- 
3-3-1970. 

{A) Public Safety — J. & K. Pre- 
ventive Detention Act (13 of 1964), 
S. 8 — Right to make representation 
— Deprivation of — [literate detenu 
—Grounds of detention in English — 
Necessity to explain grounds in the 
language detenu understands — (Con- 
stitution of India, Article 22 (5)). 

It is absolutely necessary that 
when the Court is dealing with a 
detenu who cannot read or understand 
English language or any languaze at 
all that the grounds of detention 
should be explained to him as early 
as possible in the language he under- 
stands so that he can avail himself of 
the statutory right of making a repre- 
sentation. To hand over to him the 
document written in English and to 
obtain his thumb impression on it in 
token of his having received the same 
does not comply with the require- 
ments of the law which gives a very 
valuable right to the detenu to make 
a representation which right is frus- 
trated by handing over to him the 
grounds of detention in an alien 
language. (Pera 9) 

(B) Public Safety — J. & K Pre- 
ventive Detention Act (13 of 1964), 
Section 8 — Grounds of detention 
vague — (Constitution of India, Arti- 
ele 22 (5)). 

Where the grounds of detention 
supplied toa detenu detained under 
Jammu and Kashmir Preventive Deten- 
tion Act, 1964, charged him with kaving 
conspired with some leaders of Demo- 
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cratic Conference and having incited 
landless people of RSpura Tehsil to 
forcibly occupy the land comprised in 
Nandpur Mechanised Farm and to 
have persuaded them to resist violent- 
ly any attempt to evict them, but. no. 
details of the leaders of the Conference 
or of the persons incited or the dates 
on which he conspired or incited the 
squatters or the time when such Con- 
ference took place, were mentioned 
it would be impossible for anybody to 
make a representation against such 
grounds, and they must de held to be 
vague. (Para 10) 

Mr. H. K. Puri, amicus - curiae 
(The Petitioner was. also present), for 
Petitioner; Mr. R. N. Sachthey, 
Advocate, for Respondent. 

The Judgment of the Court was 
delivered: by 

HIDAYATULLAH, ©. J.:— The 
petitioner Chaju Ram was detaine 
under the orders of the District 
Magistrate, Jammu passed under Sec- 
tion 3 (2) read with Section 5 of the 


Jammu and Kashmir Preventive 
Detention Act, 1964 on March 30, 
1969. The order was sarved on him 


the same day and on the original order, 
we find an endorsement vy the Station 
House Officer to the effect that in 
compliance with the District. Magis- 
trate’s order, he arrested Chaju at 
6-30 p.m. and that the contents of the 
order were explained to him in Urdu 
by reading over the same to him in 
token of which his thumb impression 
was obtained on the face of the order. 
Beneath this endorsement, there is a 
thumb impression although it is not 
stated there whose thumb impression 
it is. In any event, this was in com- 
pliance with the direction given in 
the order itself that notice of the 
order should be given to Sh. Chaju 
by reading over the same to him. 

2. As required by Section 8 
of the Act, grounds of the order of 
detention had to be. disclosed to 
Chaju. It is claimed that this was 
done on April 6, 1969 and that order 
has been produced before us. The 
grounds stated as follows: 

“I That Shri Chaju s/o Gura is 
(sic) conspiracy with some other lea- 
ders of Democratic Conference incit- 
ed landless people of RSpura Tehsil to 
forcibly occupy the land comprised in 
Nandpur Mechanised Farm, with the 
full knowledge that such action on 
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their part was likely io lead to dis- 
turbances in a sensitive border area. 


2. As a result of his activities 
some area of the Nandpur Farm was 
occupied by landless people between 
18th March, 1968 to 25th ` February, 
1869 who also constructed ‘Jhugies’ 
on it. Chaju told them to persist in 
their illegal activities and urged them 
to resist violently any attempt to evict 
them. He told them the State Gov- 
ernment would agree to allot this land 
to them only if a situation were creat- 
ed in which two or three persons were 
Killed by Police firing. 


3. Squatters were evicted on 26th 
March, 1968 some of whom offered 
resistance. Even after this, Chaju 
continued his campaign of asking peo- 
ple to forcibly occupy vacant Govern- 
ment land on a massive scale with 
the avowed objective of repeating a 
“Naxalbari” in our State”. 


Wa shall come to these grounds later. 
Chaju did not make a representation 
against his detention and'on August 
29. 1969, the Advisory Board held that 
the District Magistrate was fully justi- 
fied and that there was sufficient cause 
for his detention. 


3. Chaju made a petition under. 


Article 32 of the Constitution for his 
release by a writ of Habeas Corpus in 
this Court. Rule nisi on this petition 
was issued on December 2, 1969. The 
petition was made from jail and con- 
tained not much material except to 
say that he had been illegally detain- 
ed for one year and was languishing 
in jail. In reply to the rule nisi, an 
affidavit was filed hy the Additional 
Secretary to the Government’ of 
Jammu and Kashmir Home - Depart- 
ment. However, Chaju withdrew that 
petition with permission to file another 
petition and he has filed a second peti- 
tion on January 20, 1970. In this peti- 
tion he has stated in paras 3, 4 and 5 
that he was given some papers five 
days after Baisakhi (which fell on 
April 13, 1969) and being an illiterate 
person, he could not read the con- 
terts of the papers given. He also 
alleged that he was not explained the 
grounds of his detention and there- 
fore he was deprived of his right of 
making a representation under the 
statute. He also alleged that the 
grounds on which his detention had 
been ordered were- vague and were 
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not sufficient for him to make a re- 


presentation if he cared. 


4, At the hearing we confined 


the case only to these two points, 
namely, whether Chaju was served the 
grounds of detention on April 6, 1969 
as claimed in the reply affidavit and 
whether the contents of the grounds 
were explained to him in a language 
understood by him, and secondly whe- 
ther the grounds were sufficiently pre- 
cise and detailed for Chaju to make a 
proper representation as he was en- 
titled to do under the Preventive 
Detention Act. 


5. In regard to the first ques- 
tion, there is an affidavit sworn to by 
the Under-Secretary to the Govern- 
ment, filed in answer to the | second 
petition made in this Court. It is 
stated in that affidavit that the grounds 
were duly served upon the detenu, 
and in token of his having understood 
the same, he affixed his thumb im- 
pression thereon. In answer to the 
allegation that the grounds were serv- 
ed on him five days after Baisakhi, the 
affidavit does not seek to controvert it 
but only says that the detention order 
was duly read over to the detenu and 
the contents of the order explained 
to him in the lenguage he understood. 
Therefore the claim of the Govern- 
ment is that on both the occasions, 
that is to say, when the detention 
order was served on him. and also 
when the grounds were handed over 
to him, the contents of the documents 
were read over to him and translated 
to him in the language he understood 
(Urdu) and therefore there was com- 
pliance with the provisions of the law. 

6. Now, if we accept the aff- 
davit of the Government, it is obvious 
.that the affidavit of the detenu must 
be false. Contrariwise, if we accept 
the affidavit of the detenu, we must 
reject the material placed before us 
on behalf of the Government. In 
view of the contradictory nature of 
these two affidavits, we went into the 
matter very closely and satisfied our- 
selves which of the two affidavits is 
acceptable, giving all the benefit of 
doubt to the detenu. To begin with, 
the order of detention had an endorse- 
ment on it that the order should be 
communicated tc Chaju by reading 
over the same to him. This was pro- 
bably done because we find an en- 
dorsement of the Station House Offi- 
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cer that he had read it over to him in 
Urdu. The thumb impression on this 
document does not state that it is the 
thumb impression of Chaju, but as he 
has not raised a controversy about it, 
we accept it as his. 


ts In . contrast to this order, 


the grounds of detention did not have 
an endorsement that the grounds 


- should be explained to Chaju in the 


language he understood. In the affi- 


` davit in answer to the first petition, 


the grounds were filed but there was 
no endorsement on the copy of the 
grounds showing that it had been so 
read to him in Urdu and that he was 
explained the contents. Mr. Sach- 


they, however, brought to our notice. 


the original file in which the copy of 
the grounds which was served upon 
the detenu has an endorsement ` in 
Urdu that they had been read over 
and fully explained to him in Urdu. 
There is a thumb impression and 
against the thumb impression is noted 
that it is that of Chaju. The date is 
April 6, 1969. 


8. The question is whether in 


‘view of this endorsement we must 


hold that Chaju was properly explain- 
ed the grounds of detention in Urdu 
which he understands. In our judg- 
ment, we cannot accept these docu- 
ments at their face value. To begin 
with, the three endorsements on the 
copy, that is to say, (a) ‘that the docu- 
ment was read over to him in Urdu, 
(b) the thumb impression and (c) the 
note that it is the thumb impression of 


Chaju, are in two different inks if not 


three. This raised a suspicion, that 
these might have been written later 
around the thumb impression taken 
from Chaju as was done when the 
order of detention was served on him. 
It may be recalled that at that time 
also there was an endorsement . in 


. English that it had been read over to 


him, but nothing had‘been written 


i 
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‘have been erased although some of 


them in part still appear. Now it is 
significant that the words which have 
been’ added are as follows: 
“understood the same he”; 
the para now reads as follows: 


“Referring to para 7 of the peti- 
tion, I say that the grounds were duly 
served upon the detenu and in token 
of having understood the same he 


affixed his thumb impression thereon.” 
(underlining by us). 


and 


` The underlined words are the words 


which have been added in the place 
between the two lines. It appears 


‘that what has been erased must be 


some other words appropriate to what 
preceded and what followed. In our 
opinion the paragraph must have read: 


“Referring to para 7 of the peti- 
tion I say that the grounds were duly 
served upon the detenu and in token 
of having received the same he affix- 


ed his thumb impression thereon.” 


The underlined words were erased and 
others substituted. There would be 
no occasion to erase one set of writing 
and write another if the words were 
there. 


9. Of course Mr. Sachthey 
ingeniously suggests that this may be 
a case of erroneous typing necessitating 
the correction; but this correction 
comes at a significant spot after the 
detenu has sworn an affidavit that he 
was not explained the grounds of the 
detention in the- language which he 
understood,’ and further the original 





‘document which is produced does not 


seem to bear authenticity because of 
the changes of ink. In these circumst- 
ances and regard being had to the fact 
that on the previous occasion in the 
affidavit there was no mention of hav- 
ing read over the grounds to him in 
the language he understood, we are 
constrained to hold that we should not 


around the thumb impression of Chaju-s.go by the affidavit of the Under- 


whether in Urdu or otherwise to show 
that the thumb impression was that of 
Chaju. We looked carefully at the 
affidavit filed in this Court which is a 
cyclostyled document. We. find in 
para 6 a correction in a very signifi- 
cant place. This correction has been 
made by typing certain words in the 
place between two lines with an obli- 
que showing that it is an omission. 
The words beneath those added words 


Secretary, but in preference accept 
the affidavit of the detenu. The detenu 
is an illiterate person and it is abso- 
lutely necessary that when we are 
dealing with a detenu who cannot read 
or understand English language or any 
language at all that the grounds of 
detention should be explained to him 
as early as possible in the language 
he understands so that he can avail 
himself of the statutory right of mak- 
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ing a representation. To hand over 
to him the document written in 
English and to obtain his thumb im- 
pression on it in token of his having 
received the same does not comply 
with the requirements of the law 
which gives a very valuable right to 
the detenu to make a representaczion 
which right is frustrated by handing 
over to him the grounds of detention 
in an alien language. We are there- 
fore compelled to hold in this case 
that the requirement of explaining 





the grounds to the detenu in his own” 


language. was not complied with. 


10. Even as to the grounds, we 
have something to say: The grounds 
charge him with having conspired with 
some leaders of Democratic Conference 
and having incited landless people of 
R&§pura Tehsil to forcibly occupy the 
land comprised in Nandpur Mechanis- 
ed Farm and to have persuaded them 
to resist violently any attempt to evict 
them. No details of the leaders of the 
Conference or of the persons incited 
or the dates on which he conspired or 
incited the squatters or the time 
wken such conference took place, 
are mentioned. It would be im- 
possible for anybody to make a repre- 
sentation against such grounds. These 
grounds, on the authorities of this 
Court, too numerous to be cited here, 
must be held to be vague. Therefore 
on both the twin grounds, namely, 
that he was deprived of his 
right to make a representation 
and also because the grounds 
in themselves were very vague, 
we must held that there was 
no compliance with the law as laid 
down in the Jammu and Kashmir 
Preventive Detention Act. The result, 
therefore, is that the detention must 
be declared to be unlawful and Chaju 
must be declared to be entitled to his 
liberty. He is ordered to be released. 
The detenu was questioned by us and 


not be released in Delhi, because he 
has no means of going back. He asked 
ta be released in Jammu. We direct 
therefore that he shall be taken back 
to the place where he was in deten- 
tion in Jammu and released witnin 
the shortest possible time. 

Petition allowed. 


A.L R. 


AIR 1971 SUPREME COURT 266 
(V 58 C 66) 

S. M. SIKRI, V. BHARGAVA AND 
I. D. DUA, JJ. 

Abdul Rehman Bhadarwahi, Peti- 
tioner- v. The State of Jammu and 
Kashmir, Respondent. 

Writ Petn. No. 310 of 1970, .D/- 
16-10-1970. 

Public Safety Jammu and 
Kashmir Preventive Detention Act (13 


‘of 1964), Section 3 — Order of deten- 


tion under —- Detenu knowing English 
— Order of detention not explained 
in’ vernacular — Order not illegal. 
AIR 1971 SC 263, Relied on. (Para 7) 


Cases Referred: Chronological: Paras 
(1971) AIR 1971 SC 263 (V 58) = 

Writ. Petn. No. 32 of 1970, 

D/- 3-3-1970, Chaju Ram v. . 

State of Jammu and Kashmir 7 

Mr. S K. Gambhir, Advocate, 

amicus curiae, (Petitioner was also 
Produced in Court), for Petitioner; 
Mr. R. N. Sachthey, Advocate, for 
Respondent. 


The Judgment of the Court was. 
delivered by S 


SIKRI, J. :— The petitioner filed 
a petition under Article 32 of the Con- 
stitution alleging that he had been 
re-arrested after serving four years’ 
of detention in different jails of the 
State under the Preventive Detention 
Act and the Defence of India Rules 
and that he was arrested on June 14, 
1970 and was kept in Police Station 
Koti Bagh till June 30, 1970- without 
any warrants. He prayed that the 
Superintendent of Jails, Srinagar, be™ 
directed to produce him before this 
Cour for pleading his case. 

2. Upon perusing the petition 
this Court ordered the issue of rule 
nisi and directed a counsel to be as- 
signed as amicus curiae. 


3. The Deputy Secretary to 


he expressed a desire that he mayen of Jammu and Kashmir, 


Home Department, has filed on affi- 
davit in reply on behalf of the State. 
In this affidavit it is stated that the 
District Magistrate, Srinagar, ordered 
vide order No. PDA/DMS/85/70 dated 
June 25, 1970, that the petitioner be 
detained under the Jammu and Kash- 
mir Preventive Detention Act, 1964 
with a view to preventing him from 
acting in any manner prejudicial to 


KN/KN/F87/70/MVJ/B 





1971 


security of the State. This ordar of 
detention was executed on June 30, 
1970 by Shri Urgin Durjay, A.S. L, 
Police Station Kotibag, Srinagar. It 
is further stated that the petitioner 
was informed of the District Magis- 
trate’s order dated June 25, 1970. that 
it was against the public interest to 
disclose to him the grounds on which 
_detention order was made. It is also 
stated that “thereafter the Govern- 
ment after placing the case before the 
Chief Minister in charge, Home 
Department, approved the said deten- 
tion vide No. ISD-849 of 1970 dated 
16-7-1970.” There was no specific 
denial of the allegation in the petition 
that the petitioner was kept in Police 
Station Koti Bagh till June 30, 1970 
without any warrants. 


4, The petitioner has filed a 
rejoinder affidavit denying that hə was 
arrested on June 30, 1970. He further 


alleged that the order of detention. 


dated June 25, 1970, passed by the 
District Magistrate, was not read dver 


and explained to him. He stated that ` 


the order was just shown to him on 
July 3, 1970, and he was not even 
furnished a copy of the said order, 
and further that he was never inform- 
ed that the order dated June 25. 1970 
was approved by the Home Depart- 
ment, and the order of Government, 
dated July 16, 1970, was not supplied 
to him. 


5. The learned counsel conten- 
ded, first, that the petitioner’s deten- 
tion from June 14 to June 30, 1970 
was illegal. Assuming the facts stated 
by the petitioner to be correct and 
assuming that his detention was -llegal 
this does not entitle us to hold that 
the present detention by virtue of the 
detention order passed on June 25, 
1970, is illegal. 


6. The learned counsel then 
urged that the order of the District 
Magistrate that the petitioner be in- 
formed that it was against public in- 
terest to disclose the grounds of deten- 
tion to him was never communicated 
to him. We may mention that -n.the 
order it is stated that the petitioner 
be informed that it is against the 
public interest to disclose to him the 
grounds on which the detention order 
was made, and the order was forward- 
ed to the Superintendent of Jails, 
Srinagar, for information of th= con- 
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cerned. We have seen the order and 
we find that this order has been signed 
by the petitioner. This shows that 
the order must have been communicat- 
ed to him. 

T. The last point raised by the 
learned counsel was that it was neces- 
sary that this order should have been 
explained to the petiticner in verna- 
cular even though he knew English. 
In this connection the learned counsel 
relied on the judgment of this Court 
in Chaju Ram v. The State of Jammu 
and Kashmir, W. P. No. 32 of 1970, 
D/- 3-3-1970 = (AIR 1971 SC 263). 
There is nothing in that judgment to 
warrant the argument that even if a 
detenu knows English it is necessary 
that the order be explained to him in 
vernacular. We may mention that the 
original petition which was filed in 
this Court is in English and signed by 
the petitioner in English. 

8. In the result the petition 
fails and is dismissed. 

Petition dismissed. 





AIR 1971 SUPREME COURT 267 
. . €V 58 C 67) 
(From: Andhra Pradesh)* 
J. C. SHAH AND A. N. GROVER, JJ. 
‘Boddepalli Rajagopela Rao, Appel- 
lant v. N. G. Ranga, Respondent. 


Civil Appeal No. 1436 of 1968, D/- 
16-10-1970. 


(A) Representation pf the People 
Act (1951), Sections 123, 116-A — 
Charge of corrupt practice at election. 
— Proof —- Court of first instance re- 
fusing to place reliance upon testi- 
mony of appellant’s witnesses — Ap- 
pellate Court will not ordinarily re- 
appreciate the evidence. 


A charge of corrupt practice under 
the Representation of the People Act 
must be established by clear and 
cogent evidence. . When the Court of 
First Instance on a consideration of 
the evidence of the witnesses has re- 
fused to place any reliance upon their 


testimony the burden lving upon the 


party setting up a plea of corrupt 
practice becomes no lighter in appeal 
The charge cannot be held establish- 


*(Election Petn. No. 20 of 1967, D/- 
28-3-1968 — Andh. Pra.) 
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ed merely upon suspicion, or prepon- 
derance of probabilities. Unless the 
appellant establishes that the apprecia- 
tion of evidence was vitiated by gross 
misreading or misconception of the 
evidence or because of failure to con- 
sider important pieces of evidence 
wkich had a bearing on the charge or 
“because of serious irregularities, in 
procedure which amount to a denial 
of a fair trial the appellate Court will 
not proceed to reappreciate the evi 
dence on which the {findings are re- 


corded by the Court of First Instance 


on the credibility of witnesses. 


(Para 12) 


. (B). Representation of the People 
Act (1951), Section 123 (4) — Corrupt 
practice — Publication of statement — 
Consent of candidate or his agent. 


To constitute corrupt practice 
under Section 123 (4) one of the condi- 
tions required to be fulfilled is that 
the statement was published: by the 
candidate or his election agent or by 
any other person with the consent 
of a candidate or his election agent. 
If the publication is by a person other 
than the candidate or his 
agent, the consent of the candidate or 
his election agent must be established 
before the charge is held proved. 
Proof of express consent is not neces- 
sary; inference of such consent may 
be raised from the circumstances. 
Prior knowledge of the contents and 
the knowledge that it is likely to be 
published may raise an inference of 
consent, if the candidate deliberately 
keeps quiet and does not stop the 
publication if it be within his power. 
Where the offending matter has al- 
ready been published and thereafter 
it comes to the knowledge of the can- 
didate at the election and he does not 
take steps to repudiate it, the consent 
may not necessarily be inferred un- 


less the candidate or his election agent - 


permits or aids in publication. In the 
matter of publication of statements 
which are false and are reasonably 
calculated to prejudice the prospects 


of the candidate’s election, proof of. 
consent not infrequently assumes 
great importance, for even if it be 


proved that the publication has been 
made, unless it is shown that it was 
with the consent of the candidate or 
his election agent, the corrupt practice 
may not be held to be committed so as 
to invalidate the election. (Para 16) 


election: 


A.L R. 


(C) Representation of the People 
Act (1951), Section 123 (6) — Corrupt 
practice — Proof — General allega- 
tion not sufficient proof — Expendi- 
ture by party of successful candidate. 

It is not sufficient merely to allege 
that large sums of money were spent 
for the purpose. of the election. Ex- 
penditure, if any, incurred by the party 
which sponscred the candidature of a 
candidate cannot be taken into account 
for the purpose of determining whe- 
ther the corrupt practice within the 
meaning of Section 123 (7) was com- 
mitted by the candidate. In’ the. 
absence of any evidence to show that 
any specific sums of money were ex- 
pended on certain items by the suc- 
cessful candidate or his election agent, 
on conjecture cen be permitted to 
defeat the candidate. AIR 1954 SC 
749 and AIR 1970 SC 110 and C. A. 
No. 1094 of 1969, D/- 10-9-1970 (SC), 
Rel. on. (Paras 32, 33, 35) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 110 (V 57) = 

1970-1 SCR 530, Ram Dayal v. 
Brij Raj Singh 33 


. (1970) C. A. No. 1094 of 1969, D/- 


10-9-1970 (SC), Meghraj Pato- 


dia v. R. K. Birla 33 


. (1954) ATR 1954 SC 749 (V 41) = 


1955-1 SCR 671, Rananjaya 
Singh v. Baij Nath Singh 33 
Mr. B. R. L. Iyengar, Sr. Advo- 
cate (Mr. A. V. V. Nair, Advocate, 
with him), for Appellant; Mr. A. S. R. 
Chari, Sr. Advocate, (M/s. P. Lingayya 
Choudhary, A. Pandurangarao, K. 
Rajendra Choudhuri, G. N. Rao & K. 
Nagirathnam, Advocates, with him), 
for Respondent. 
The Judgment of the Court was 
delivered by 


SHAH, J.:— At a bye-election 
held in April 1957 to elect a member 
of the Lok Sabha from the Srikakulam 
parliamentary constituency there 
were two contesting candidates 
—Boddepalli Rajagopala Rao—herein- 
after called “the appellant” — and N. 
G. Ranga—hereinafter called “the res- 
pondent”. The respondent was declar- 
ed elected. The appellant filed an ap- 
plication in the High Court of Andhra 
Pradesh to set aside the election of 
the respondent on the ground that the 
respondent had committed diverse 
corrupt practices described in Sec- 


` tion 123 (1) (A) fa), (b), (5) and (6) of 


the Representaticn.of the People Act, 
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1951. The respondent denied the al- 
legations made in the petition He 
also submitted that the allegations 
were vague and indefinite and some of 
those allegations did not constitute 
any corrupt practice within the mean- 
ing of the Representation of the Peo- 
ple Act, 1951. The appellant amend- 
ed the petition and submitted parti- 
culars of certain corrupt practicas set 
out in the original petition. Tke ap- 
pellant then filed his additional writ- 
ten statement. The High Court held 
on a detailed consideration of tha evi- 
dence that the corrupt practices alleg- 
ed by the appellant in the petition 
were not proved, and dismissec the 
petition. The appellant has appealed 
to this Court under S. 116A of tke Re- 
presentation of the People Act, 1951. 


2. Counsel for the appellant 
restricted his argument to the follow- 
ing charges seț out in the petition: 

(1) A charge of bribery in rəspect 
of an amount of Rs. 4,000/- paid to a 
candidate in the election as gratifica- 
tion for not standing for election, 
Rs. 10,000/- for constructing = high 
school building in the village Eotha- 
kotha with the object of inducing the 
voters in the village and three. other 
contiguous polling stations to vote for 
him; and Rs. 1,000/~ paid for complet- 
ing the excavation of a well in consi- 
deration of promise of votes for the 
respondent. Thereby corrupt prac- 
tices of bribery within the meaning of 
S. 123 (A) & (IB) were committed; 

(2) Providing on the day of poll- 
ing a number of motor-vehicles for the 
free transport of voters to the rolling. 
stations, and especially motor-jeep 
No. APK-9486, motor-lorry No. APK- 
9250, motor-lorry No. APG-351_ and 
motor-bus No. APS-1315. Thereby a 
corrupt practice under S. 123 (€) was 
committed; , 

(3) Causing the printing and publi- 

` cation of a leaf-let containing false 
and defamatory statements in relation 
to the personal character of the appel- 
lant. Copies of the leaflet were dis- 
tributed at several meetings held by 
the Swatantra Party at Srikaxulam 
and other places. The respondent and 
his election agent also exhorted with 
the object of tarnishing the image of 
the appellant and lowering him in the 
estimation of the voters, the voters at 
those meetings not to vote for the ap- 
pellant who it was alleged`had mis- 
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appropriated public funds. Thereby 
the respondent committed a corrupt 
practice under S. 123 (4) of the Repre- 
sentation of the People Act. 


(4) That the account of the expen- 
diture returned by the respondent did 
not disclose many items of expendi- 
ture which were incurred in connec- 
tion with the election. The respon- 
dent had expended a sum exceed- 
ing Rupees 3 lakhs, and the ex- 
penditure returned was a gross under 
estimate of the expenses incurr- 
ed by the respondent in connection 
with his election. Thereby he com- 
mitted a corrupt practice under S. 123 
(6) read with S. 77 of the Representa- 
tion of the People Act, 1951. 

In respect of the charge of bribery 
there were three heads — (i) that the 
respondent and his election agent G. 
Latchanna induced one Suvari Sanyasi 
Apparao not to stand as a candidate at 
the election by paying him Rs. 4,000/- 
as gratification. According to the ap- 
pellant Suvari Sanyasi Apparao who 
was defeated in the contest for a seat 
in the Legislative Assembly of Andhra 
Pradesh in the general elections held 
in 1962 and February, 1967, intended 
to contest for the Lok Sabha seat in 
the bye-election and was canvassing 
support before the appointed date for 
filing nominations, but the respondent 
and his election agent at a meeting on 
March 29, 1967 in the travellers’ bun- 
galow at Amadalvalasa dissuaded Sur- 
vari Sanyasi Apparao from contesting 
the election in consideration of pay- 
ment of Rs. 4,000/-. This was denied 
by the respondent. In support of his 
case the appellant examined Suvari 


Sanyasi Apparao FP. W. 24 and B. 
Suryanarayana P. W. 25. He relied 
also upon two documents Exts. P-41 


and P-83. In rebuttal the respondent 
relied upon his own testimony and of 
his election agent Latchhana. Suvari 
Sanyasi Apparao was also examined as 
a witness R. W. 2. The respondent 
examined a number of other witnesses 
K. Chalapatirao Patnaik R. W. 1, Bendi- 
Appalla Suri.R. W. 3 Dola Jagannatha 
Rao, R. W. 6, Sylada Pyditalli Naidu 
R. W. 9, B. Achuta Raju R. W. 10, B. 
Narayana Swamy R. W. 15, Kolanganti 
Sathi Raju R. W. 25 and Cokina Chan- 
dra Rao R. W. 26 and relied upon cer- 
tain documents. The two witnesses 
examined on behalf of the appellant 
deposed to the circumstances leading 
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to their presence at Amadalavalasa 
travellers’ bungalow and payment of 
Rs. 4,000/- to Suvari Sanyasi Apparao 
by Latchanna after the respondeni and 
Latchhana had requested him not to 
file the nomination paper and to help 
the respondent in the election. The 
learned Trial Judge made a detailed 
analysis of the evidence and held that 
there were “contradictions and mate- 
rial discrepancies” in the statements of 
the witnesses for the appellant, and 
that the statements of the witnesses 
“did not inspire confidence”. The bur- 
den of proving that the respondent and 


his election agent went to Amadalva- 


lasa travellers’ bungalow and persuad- 
ed Suvari Sunyasi Apparao not to file 
his nomination paper in consideration 
of receiving a bribe lay upon the ap- 
peliant. The witnesses examined on 
his behalf are, as found by the High 
Court, “highly interested and their 
testimony was rebutted by the wit- 
nesses named by him as the persons 
present at the time”. Besides, the evi- 
dence of the witnesses as found by the 
High Court. 

< “was discrepant and did not ac- 
cord with probabilities. Both the oral 
ard documentary evidence falsified it. 
There were inherent improbabilities in 
the allegation itself.” 
No substantial argument was advanced 
before us to persuade us to take a dif- 
ferent view. 


3. (ii) In respect of the charge 


of bribery of Rs. 10,000/-, it was alleg- 
ed in the petition that Latchhana, elec- 
tion agent of the respondent visited 
Kothakota at 8-00 p.m. on April 26, 
1867 and paid Rs. 10,000/- to one D. 
Jaganatha Rao a resident of that vil- 
lage for constructing a “High School 
building” in that village. The pay- 
ment, it was said, was made with the 
object of inducing the voters of Kotha- 
kota and three contiguous polling sta- 
tions to vote for the respondent. This 
was denied by the respondent. In sup- 
port of the allegation the appellant 
examined Dhavala Appalla Suri P. W. 
7, Kusumanchi Adinarayana P. W. 8, 
Galala Ramulu P. W. 9 and Amballa 
Appalla Suri P. W. 11 and relied upon 
some documentary evidence also. In 


answer the respondent examined him- ` 


self, his election agent and witnesses K. 
Chalapatirao Patnaik, R. W. 1, Dola 
Jagannatha Rao R. W. 6, D. Kondaih 
. Choudari R. W. 8 and Alla Venkatarao 
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R. W. 16, and relied upon certain docu- 
mentary evidence. On a consideration 
of the evidence the learned Judge 
observed that the entire oral evidence 
in support of the appellant’s case was 
“highly discrepant and did not “merit 
oe The High Court observed 
thet 

“the petition did not refer to the 
plece of incicent, whether it was rice 
mil premises or outside the rice mill 
where the payment is alleged to 
have been made. While some of the 
witnesses said it was rice mill pre- 
mises itself, others said > that it was 
near the rice mill”. 


The High - Court 
thet N i 

“apart from the interested nature 
and the fact tha: their testimony was 
replete with material contradictions, 
there were inherent improbabilities in 
the story told, which made it highly 
dificult to accept the testimony.” 


After considering the testimony of 
the respondent end his witnesses the 
Court observed that the oral testimony 
on behalf ofthe appellant was incon- 
sistent and did not make out a case of 
corrupt practice, that the probabilities 
of the case were strongly against the 
appellant’s contention and there was 
no reason to disbelieve the testimony 
of the witnesses for the respondent. 
Even in respect of this charge of cor- 
rupt practice no argument seeking to 
persuade us to take a different view 
was advanced by counsel for the ap- 
pellant. 


4. (iii) In respect of the third 
head of the charge of bribery, it was 
alleged by the appellant in his peti- 
tion that at Pathokota a village falling 
within the limits of Budarsingi polling . 
station the respondent and his election 
agent convened an election meeting on 


also observed 


April 23, 1967, that the villagers 
assembled at that meeting request- 
ed the respondent to donate a 
sum of Rupees 1,000/- to com- 


plete the excavation ofa wellin return 
for their votes, and that as direct- 
ed by the respondent on the same day 
at about 5-00 P.M. Negineni Venkayya 
agent of the respondent paid Rupees 
1,090/- to Biridhar and Judisti, mem- 
bers of the village Youth League in 
the presence of the Sarpanch and vil- 
lage elders. In support of this plea 
the appellant exemined Khanda Judis- 
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htra Kumaro P. W. 17 and Chincha- 
lam Satyanarayana P. W. 18. In re- 
buttal, the respondent examined him- 
self, his election agent Latchkanna, 
Kavuri Venkaiah R. W. 28, Giridhar 
Kumar R. W. 13 of village Patakota 
and two others of the same village 
Harinarayan Dolao R. W. 17 and Man- 
sing Kumarao R. W. 18. On a -onsi- 
deration of the evidence, the Zourt 
held that the evidence on behalf of the 
appellant was “marred by imprcbabi- 
lities”, and it could not be accepted. 
Again the evidence for the respondent 
in the view of the High Tourt 
was “sufficient tc disprove the 
corrupt practice” 
Court held that the corrupt prac- 
tice was accordingly not establi- 
shed even in respect of this head of 
charge. Counsel did not urge any 
substantial argument to persuaie us 
to take a different view. 


5. The charge of corrupt prac- 
tice under S. 123 (5) arose out cf the 
allegation that Latchanna procured a 
number of lorries, jeeps, motor cars, 
buses and other vehicles, for free 
transport of voters to the pollinz sta- 
tions on the date of polling. I. was 
averred in the petition that jee> No. 
APK-9486 was used for the free irans- 
port of voters between 10-00 A.M. and 
2.00 P.M. on the polling day from 
Killoi village and Killoi Colony to the 
polling station at Konkadapatti. The 
jeep, it was said, carried the Sw atan- 
tra Party Flag as well as the agent of 
the respondent one Dunkuru Mangule 
This was. witnessed by the Presiding 
Officer, among others, when a com- 
plaint was made by the agent cf the 
appellant Hadia Naiko to the Presid- 
ing Officer. In support of this p_ea of 
corrupt practice the appellant examin- 
ed three witnesses Papi Naidu, Presid- 
ing Officer, P. W. 10, Hadia Naiko 
P. W. 20 and D. Ramamurthy P. V7. 26. 
The respondent denied that the jeep 
No. APK-9486 was used for transport- 
ing voters as alleged. According to 
him the vehicle belonged to the Swat- 
antra Party and stood registered in 
the name of Narayan Dandekar Secre- 
tary of the Party. 


6. D. Ramamurthy P. W. 26 
was examined on behalf of the appel- 
lant in support of his case on this plea 
of corrupt practice. The witness said 
that the jeep was entrusted to him at 


alleged. The High . 
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Sompeta to deliver it to Dunkuru Mun- 
galo, polling agent of the respondent 
at Konkadaputti. According to the wit- 
ness it was jeep No. APK-9486 which 
Latchanna had brought from “Guntur 
side for purposes of election’, that the 
jeep was delivered to the polling agent 
for bringing voters from neighbouring 
villages to the polling booths, that the 
jeep was used for that purpose from 
10 A.M. to 2 P.M. and that he reached 
Konkadaputti at 9.30 A.M. and remain- 
ed near the polling station till 2 P.M. 
asking voters to vote for the “Star 
Symbol” of the Swatantra Party. The 
learned Judge observed that the wit- 
ness. “did not impress him as a wit- 
ness of truth and it was impossible to 
place reliance upon his testimony”. 
His story that the voters were 
transported free of charge in the jeep 
to the polling station on the date of 
ae could not therefore be believ- 
ed. 


T. Papi Naidu, the Presiding Off- 
cer, stated that a complaint was lodged 
by the agent of the appellant that the 
voters were being brought by the sup- 
porters of the Swatantra Party to the 
polling station. The witness also stat- 
ed that he saw voters getting down the 
jeep and joining the queue and that 
there were 7 or 9 such voters. But the 
witness admitted that the people who 
were getting down the jeep were not 
known to him, that he had no oppor- 
tunity to get them identified, that they 
had joined the queue but whether they 
were voters or not he could not say, 
that he asked the agent to put his 
complaint in writing but that was not 
done, and that the agent was not 
known to him and he had never seen 
him afterwards. The witness did 
not mention this incident in the report 
“as such complaints were not usually 
mentioned at all.” He did not give the 
number of the jeep, nor did he state 
that he had seen the Swatantra flag on 
the jeep. He could not vouch for the 
fact that those who alighted were 
voters or that they had voted at that 
polling station. In the view of the learn- 
ed judge thetestimony of Papi Naidu, 
P.W. 10, did not satisfy all the 
component elements of the corrupt 
practice alleged.” 


8. Hadia Naiko was the polling 
agent of the appellan=. He stated that 
Dunkuru Mongalo was bringing voters 
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from Killoi Colony and Killoi village 
between 10 A.M. and 2 FM. and on 
seeking this he told Dunkuro Mungalo 
that it was not proper for kim to bring 
the voters in jeep cars ani when the 
latter asserted that he hac a right to 
do so, he complained “to the Presid- 
ing Officer who asked for a written 
complaint which he could not comply 
with as he was not proficient enough 
to write one and none on behalf of 
the appellant had come who could do 
the needful’. 


The witness did not give the num- 
ber of the jeep nor the names of the 
voters. In the view of the learned 
Judge the “procurement of the jeep 
for free conveyance was not proved.” 
The High Court observed that it was 
unnecessary to discuss the =vidence on 
behalf of the respondent ‘or the ap- 
pellant had failed to establish the cor- 
rupt practice alleged. 


9. The next head under this 
charge of corrupt practice as alleged 
by the appellant related tc the use of 
motor-lorry No. APK-9250 which was 
flying the Swatantra Party flag and 
was used for free transport of voters 
on the polling day between 10 A.M. 
and 2 P. M. from the surrcunding vil- 
lages to the polling station at Guttava- 
Ui. During one of the trips, it was 
said that there ensued a free fight be- 
tween the persons who were carried 
by the lorry and others who were pre- 
sent near the polling stetion as the 
former raised slogans acclaiming the 
respondent and denouncing the appel- 
lant. A complaint was given to the 
police by some of the voters that they 
were being conveyed in the lorry, two 
of those voters being Kot-a Appanna 
and Sarpanch Sinupanapalaum. It was 
admitted therein that while they were 
being transported for exercising their 
vote for the respondent there was 
obstruction from the supporters of the 
appellant Sanapalli Manumula Appalaw 
and his son and that a free fight en- 
sued. The respondent d=nied these 
allegations. In support of the allega- 
tions, the appellant examined Kolla 
Appanna P. W. 12, Gedala Lakshmi 
Naidu P. W. 16, Sanapala Narsimha 
Rao P. W. 21, Sanapali Raja Rao P.W. 
24 and P. Chandra Rao PW. 27. In 
rebuttal, the respondent examined 
Jammana Jogi R. W. 7. Garimella 
Kameswara Rao R.W. 11 and Dannana 


Appanna R.W. 23 and relied upon “the 
first information” which was lodged 
about the fight. The High Court ana- 
lysed the evidence of the witnesses on 
behalf of the appellant. In regard to 
the testimony of Kolla Appanna P.W. 
12 the High Court observed that his 
assertion that he went in a lorry was 
“highly .doubtful” and that the story 
deposed to by the witness was “palpab- 
ly false”, that the story that the wit- 
ness Gedala Lakshmi Naidu P. W. 16 
that he travelled by the lorry was 
“open to doubt”, that testimony of 
Ganapala Narsimha Rao who is “close- 
ly related” to the appellant “was taint- 
ed”, and that the evidence of Sanapali 
Raja Rao P.W. 24 was also “not belie- 
vable’. On a review ofthe evidence 
the High Court observed that the num- 
ber of the lorry was not given by any 
of the witnesses, and there was no evi- 
dence about its ownership. There was 
again no evidence “as to its procure- 
ment . for free conveyance” . and 
“the alleged use of the vehicle for 
free conveyance was, therefore, not 
established. Thus the contention as to 
the alleged incidence must be held 


~ against the appellant.” 


10. The third branch under 
this head related to the use of motor- 
lorry No. APG-3911 and motor-bus 
No. APS-1315. It was alleged in the 
petition that the two vehicles were 
“flying the Swatantra Party flag” and 
were used for transporting voters free 
of charge on the polling day to Torri- 
vandan polling station from Puruin-- 
wada and Appanyaturu that a report 
was lodged by Boyana Kanakaiah and 
B. Mamaray to the police Sub-Inspec- 
tor of Kothun who was on election 
duty at Sarnakota stating that a num- 
ber of voters were being carried by 
lorry No. APG-3911 and bus No. APS- 
1315 to vote for the respondent, that 
the Sub-Inspector prepared the state- 
ment of the bus conductor, the lorry 
driver and other persons and that a 
mediation report” was also recorded 
in that connection. The respondent 
denied the allegations. In his addi- 
tional written statement he also plead- 
ed that there was absence of essen- 
tial particulars relating to the names 
of the voters and that the petition did 
not disclose a cause of action since the 
allegations did not. make out a corrupt 
practice. In support of-his case the 
appellant relied upon his own evi- 
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dence and the evidence ‘of the wit- 
nesses Boyana Kanakiah P. W. 13 and 
Boyina Kama Raju P. W. 14. It was the 
case of the appellant that these wit- 
nesses had seen the incident and had 


given a report promptly to the Sub- . 


Inspector of Police, and that Sub--ns- 


. pector had detained the motor lcrry 
. and bus and got a mediators’ 
‘prepared. But the’ 


report 
Sub- Inspector of 
police to whom the report is alleged 
to have been made was (though ec.ted 
as a witness) not examined in the ease 
and the report or the proceedings start- 
ed pursuant thereto were not brought 
on the record. After the evidence was 
closed the appellant applied for calling 


_ the Sub-Inspector as a Court witness 


but the application was rejected. Eoy- 
yana Kanakiah P.W. 13 and Bovina 
Kama Raju P.W. 14 are cousins of the 
appellant. In their evidence they did 
not specify the persons who used the 
said lorry and büs on behalf of the 
respondent, nor did their evidence dis- 
close the names of the voters conveyed 
by the said lorry or bus. 

11. In the view of the High 
Court the conditions of a corrupt prac- 
tice falling within the meaning of 
S. 123 (5) of the Representation of the 
People Act were not established. The 
High Court pointed ou: that even -f it 
be held that what Boyana Kanakiah 
P. W. 13 and. Boyina Kama Raju F.W. 
14 said that certain persons travelled 
by the lorry and bus was true urless 
it was established that the voters were 
taken to and from the ‘polling stat.ons 


at the instance of the respondent no- 


charge of corrupt practice car be 
deemed to be made out for not a sin- 
gle person was. named and no person 


was brought before the Court to prove | 


that he had travelled in the bus or the 
lorry. The High . Court held that the 
case set up in respect 
vehicles was also not established. 

12. The- finding of the learned 
Trial Judge is based upon appreciation 
of evidence of the witnesses in the 
light of probabilities. A charge of zor- 
rupt practice under the Representation 
of the People Act must be established 
by clear and cogent evidence. When 
the Court of First Instance on a con- 
sideration of the evidence of the wit- 


nesses has refused to place any teli- 
‘ance upon their testimony the burden 
lying upon the party setting up a 2lea 
of corrupt practice becomes no ligater 
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of the two. 
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in appeal. The charge cannot be held 
established merely upon suspicion, or 
preponderance of probabilities. Unless 
the appellant establishes that the ap- 
preciation of evidence was vitiated by 
gross misreading or misconception of 
the evidence or because of failure to 
consider important pieces of evidence 
which had a bearing on the charge or 
because of serious irregularities in 
procedure which amount to a denial 
of a fair trial the appellate court will 
not proceed to re-appreciate the evi- 
dence on which the findings are 
recorded by the Court of First In- 
stance on the credibility of witnesses. 


13. The third head of charge 


‘relates to the -printing and publication 


of a leaflet defamatory of the appellant 
and falling within S. 123 (4) of the 
Act. It was stated in the petition that 
one Dola Jagannatha. Rao agent of the 
respondent caused the printing and 
publication at the instance of the elec- 
tion agent of the respondent of a leaf- 
let containing the following false and 
defamatory statements in relation to 
the personal character of the appel- 
lant: Stea 

(a) that’ the appellant misappro- 
priated large amounts to the tune of 
about Rs. 60 lakhs belonging to the 
Co-operative Sugar Factory and the 
Co-operative Central Bank ‘for his own 
ends; 

i (b) that the Supreme Court con- 
firmed the order of the High Court 
sentencing the appellant for contempt 
of Court. The leaflet posed the ques- . 
tion whether the Congress Party could 
not get a candidate with better charac- 
ter and record of selfless public ser- 
vice ? ; 

The appellant said that the leaflet was 
printed at Sri Ramakrishna Printing 
Works at Srikakulam and the printing 
expenses thereof amounting to Rupees 


85/- were according to the -appellant 


defrayed by the election agent of the 
respondent, that the election agent of 
the respondent cąused the distribution - 
of those leaflets at several meetings 


‘held by the Swatantra Party at Srika- 


kulam at 9-00 P.M. on April 24, 1967, 
at Mandasa at 6-00 P.M. on April 21, 
1967, at Takkali at 7-00 P.M. on April 
20, 1967 and at Palasa at 11-00: A.M. 
on April 21, 1967 and at other places 
to sponsor the candidature of the. res- 
pondent to a seat in the Parliament. | 
It was further averred that the res- 
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pondent and his election agent exhort- 
ed the people at those m2etings not to 
vote for a person who had misappro- 
priated public funds. The respondent 
denied that he and his election agent 


had knowledge or had consented to, or . 


were concerned with the leaflet, its 
printing, publishing and distribution. 
He also denied that he cr his election 
agent exhorted the voters as - alleged 
by the appellant. 

14, The leaflet in question is 
in the form of several mterrogations. 
The caption of the leaflet is ‘Peoples’ 
Questionnaire to the Respected Minis- 
ter.” The relevant part of the leaflet 
is: 

“I. Did not 18 gentlemen includ- 
ing Andhra Pradesh Congress Secre- 
tary Srikulapu Lokshammana Das, Dis- 
trict Board President Sri Gorie Srira- 
mulu Naidu, Ex-Assembl:7 member Sri 
Andhavarapu Tavitayya Sri Challa 
Narasimhulu Naidu and others, pre- 
. sent a memorandum in ¿une 1966 to 
the Chief Minister and tc the Minister 
for -Co-operation stating zhat Sri Bod- 


depalli Rajagopala Rao, who is to con- 


test as a Congress party candidate in 
the Srikakulam Parliamentary Consti- 
tuency bye-election on the 27th of this 
month, .had misused like water nearly 
60 lakhs of rupees of governmental 
monies and peoples’ mories belonging 
to Co-operative Sugar Factory, Dis- 
trict Co-operative Centrel. Bank and 
such other co-operative institutions 
which were treated as his own and 
managed under his control? What 
action has been taken ageinst it by the 
Government? 


2: Did not your Government ap- 
point the Regional Officer of Co-opera- 
tive Societies, Panchayati. Samiti, Ama- 
dalayalasa, to inquire inzo the ‘affairs 
of the Gandhi Building Society which 
is managed under the control of Sri 
Boddepalli Narayana Murthy who is 
the brother of Rajagopala Rao, mem- 
ber of the Legislative Assembly? 
Could anybody deny the fact that 
when that officer brought to light the 
inner secrets and brough- them to the 
notice of the Government. the Govern- 
ment on the ground tha: that officer 
did not obey their instruccions, brought 
him out in the mid-night, beat him 
almost to death and broke his legs and 
threw him on the road? Is he not 
still in the hospital? When he ~com- 
plained to the police 
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what action has been taken? Is there 
no protection under your Government 
to your officers who are just and 
impartial? 

3. Did not the Supreme Court. 
confirm the fine of Rs. 500/- imposed 
by the High Court on Rajagopala Rao 
for contempt of court because he 
flouted the orders of the High Court 
in that he by force, oppressive beha- 
viour and threat to the Factory Mana- 
ger, forcibly tcok all ballot papers and 


‘himself, acting as an officer, conduct- 


ed the ‘Sugar Factory elections in an 
irregular manner? When it. is clearly 
stated in the Co-operative Act that 
such persons should not be even pri- 
mary members in co-operative soci- 
eties, could you tell how this person 
could still be in the governing body of 
co-operative sccieties? 


“Could you not get a candidate 
who is better and who could render 
selfless service to people? Of course, 
it is difficult to get men of high and 
moral caliber in the 1967 model con- 
gress.” 


15. Section 123 (4) of the Re- 
presentation of the People Act, 1951, 
defines one of the corrupt practices, as 


- under: 


“The publication by a candidate 
or his election agent or by any other 
person with the consent of a candi- 
date or his election agent of any state- 
ment of fact which is false, and which 
he either believes to be false or does 
not believe to be true, in relation to 
the personal character or conduct of 
any candidate, or in relation to the 
candidature, or withdrawal, of any 
candidate, being a statement reason- 
ably calculated. to prejudice the pros- 
pects of the candidate’s election.” 


16. To constitute a corrupt 
practice under S. 123 . (4) four condi- 
tions are required to be fulfilled: (1) 


_that there should be publication of a 


statement of fact relating to the per- 
sonal character or conduct of the can- 
didate; (2) that the statement should 
be false; (3) that the person making it 
should either believe it to be false or 
should not believe it to be true and 
that the statement was -reasonably 
calculated to prejudice the prospects 
of that candidate’s election; and (4) 
that it was published by the candidate 
or his election agent’ or by any other 


person with the consent of a candidate 
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or his election agent. If the pubdica- 
tion is by a person other than the 
candidate or his election agent, the 
consent of the candidate or his alec- 
tion agent must be established before 
the charge is held proved. Procf of 
express consent is not necessary in- 
ference of such consent may be raised 
from the circumstances. Prior kmow- 


ledge that it is likely to-be published 
may raise an inference of consert, if 
the candidate deliberately keeps quiet 
and does not stop the publication ifit be 
within his power. Where the offend- 
ing matter has already been published 
and thereafter it comes to the know- 
ledge of the candidate at the election 
and he does not take steps to repudiate 
it, the consent may not necessarily be 
‘inferred unless the candidate or his 
lelection agent permits or aids in 
publication. Section 100 of the Act 
sets out the grounds on whick the 
election may be held to be void and 
one of the grounds is that if the High 
Court is of opinion that any corrupt 
practice has been committed by a re- 
turned candidate or his election agent 
-or by any other person with the con- 
sent of a returned candidate or his elec- 
tion agent, the High Court shall declare 
the election of the returned candidate 
to be void. Mere commission of a 
corrupt practice is not sufficient: it is 





proof of consent of the candidate or- 


his election agent to the commission 
of the corrupt practice which recuires 
the Court to declare the election void. 
In the matter of publication of state- 
ments which are false and are reason- 
ably calculated to prejudice the pros- 
pects of the candidate’s election, proof 
of consent not 
great importance, for, even if it be 
proved that the publication has been 
made, unless it is shown that if was 
with the consent. of the candidete or 
his election agent, the corrupt practice 
may not be held to be committad so 
as to invalidate the election. Cese of 
publication without authority or with 
a view to create evidence by interested 
persons against the candidate who is 
likely to be successtul are nct un- 
known. 


17. It is not in dispute that the 
leaflet Ext. P-357 was published. The 
leaflet was again reasonably calzulat- 
ed to-prejudiee the prospects cf the 
appellant’s' election. Parts of the 
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ledge of the contents and the know-- 


infrequently assumes - 
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leaflet related to the personal 
character and, conduct of the appel- 
lant and were defamatory of him and 
were likely to lower him in the esti- 
mation of the electorate. 


~18. It is not necessary to 
decide whether the statements of fact 
made were false, for the High Court 
has held that it-is not proved that 
the respondent or his election agent 
was concerned with the publication or 
distribution of the leaflet and we 
agree with that view. 


19. The evidence on this part 
of the case may be considered 
in three sections: 
ing to the printing of the leaflet; 
evidence relating to the distribution 
of the leaflet at the meetings held at 
several places as part of the election 
campaign of the respondent; and evi- 


dence relating to the making of oral 


statements reproducing the contents of 
Ext. P-357 at those meetings. 


20. - It is common ground that 
one Dola Jagannatha Rao procured 
the leaflet printed at Sri Ramakrishna 
Printing Works at Srikakulam. It 
was averred in the election petition 
that the printing expenses were de- 
frayed - by Latchanna the election 
agent of the respondent and that Lat- 
channa had caused distribution of the 
leaflet at several meetings held by the 
Swatantra Party at Srikakulam on: 
April 24, 1967; at Mandasa on April 21, 
1967, at Takkali on April 20, 1967: 
and at Palasa on April 21, 1967. This 
was denied by the respondent. D. 
Jagannatha Rao was examined as a 
witness for the respondent. He de- 
posed that he did get the leaflet print- 
ed on his own account and not at the 
instance of anybody else, that he 
defrayed the expenses and paid on 
April 9, 1967 the printing charges 
amounting to Rs. 85, that he wrote 
the draft of the leaflet in his house at 
Srikakulam; that no one else was pre- 
sent on that occasion, that he did ‘not 
consult any other person nor did he 
take any other person’s advice in that 
behalf; that. before he took it to the 


press he did not show ii to any other 


person, and that as the printers could 
not properly decipher the manuscript 
they got prepared a fair copy by their 
own employee.. 


evidence relat- - 
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20. The witness admitted that 
he was a Swatantra party worker and 
put his signature on the fair copy of 
the leaflet. Consent of the candidate 
or his election agent to the printing of 
the pamphlet cannot be inferred from 
that circumstance. To establish the 
consent of the responcent or his 
election agent to the printing of 
the leaflet, the appellart examined 
‘ the Managing Proprietor of Sri Rama- 
krishna Printing Works who deposed 
that D. Jagannatha Rao placed with 
him an order for printing 10,000 copies 
of the leaflet Ext. P-357 and that in 


his books of account the name of D. 


Jagannatha Rao was entered as of the 
person who ordered printing of the 
leaflet. The witness stated that D. 
Jagannatha Rao had brought the 
written matter on 2 or 3 pages, and 
that the Manager of tne Printing 
Press got “it fair copied’ and took 
his signature on the fair copy which 
is Ext. P-358. At the time when he 
took delivery of the printed leaflet, 
D. Jagannatha Rao paid an amount of 
Rs. 85 for -printing charges. The 
witness stated that one Cnrelapati Raa 
also came over to the printing press 
but only after D. Jagannazha Rao had 
paid the charges and that Chelapati 


Rao had nothing to do with that leaf- 


let. In support of the evidence the 
witness produced Exts. P-346 and P- 
346/1 copies of the 
voucher evidencing payment by D. 
Jagannatha Rao. This testimony fully 
supported the case of D. Jagannatha 
Rao. There was some discrepancy 
about the date of placing the order. 
D. Jagannatha Rao said that the order 
was placed on April 7, 1967: the 
Managing Proprietor ` said it was on 
April 4, 1967, but that was a minor 
discrepancy which did not affect the 
testimony of either witness. 


21. This evidence did not sup- 
port the case of the appellant. He 
examined D. Ramamurthy P.W. 26 
who stated that the leaflet Ext. P-357 
was drafted in the house of Lat- 
channa by K. Chelapati Rao Patnaik 
to the dictation of Latchanmna in the 
presence of Dola Jagannatha Rao, that 
one week thereafter the leaflets were 
got printed by Chelapati Rao Patnaik 
and Dola Jagannatha Rao, and that 
` Latchanna gave them Rs. =00 and sent 
them to Srikakulam. In cross-exami- 

nation the witness stated that he could 


9 


ordar and the 


not write Telugu, though he could 
read a 'little. He also admitted that 
he was not usually consulted in any 
matter, but whenever required the 


members of the party used only to’ 


take work from him. To explain his 
presence at the drafting of the leaf- 
let he stated that Latchanna called him 
on- April 25, 1967 at his residence, that 
when he reached Latchanna’s place 


the leaflet was being drafted and thar. - 


he was detained till the drafting was 
over and thereafter he was sent away. 
The witness could not explain the 
reason why the leaflet was not print- 
ed at Guntur. Witness D. Rama- 
murthy sought to support the case of 
the appellant on several other matters. 
The High Court observed that his 
statement was “highly artificial’, that 
there was no reason why he 
have been called by Latchanna to be 
a . witness to the drafting of the 
manuscript of the leaflet, and that the 
“artificiality of his statement was 


-obvious on the face of it and further 


his testimony did not bear scrutiny at 
all”. Nothing kas been said before us 
which would justify us in taking a 
different view. 

22. Chalapathi Rao, P.W. 1 
was examined on behalf of the res- 
pondent. He denied that he wrote 
the draft or took any part in the 
printing of the leaflet at Latchann’s 
instance. He said that he had seen the 
leaflet for the first time only after it 


“was- printed and D. Jagannatha Rao 


had taken delivery and never there- 
after. 

23. Latchanna denied ali 
knowledge in connection with the 
printing and dictation of the contents 
of the leaflet Ext. P-357. 


24, The evidence clearly does 
not make out the case of the appel- 
lant. It was the case of the appellant, 
that Latchanna got the leaflet drafted 
and printed. From the mere- fact that D. 
Jagannatha Rao was a partyman and a 
member of the State Council of the 
Swatantra Party of which Latchanna 
was the President, and that D. Jagan- 
natha Rao had contested on the 
Swatantra Party ticket for a seat in 
the Andhra Pradesh Legislative 
Assembly in the general elections in 
1967, no inference arises that the 
leaflet was published with the consent 
of the respondent or his election 
agent. 


ALR. 


should - 


\ 
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25. At the trial the appellant 
relied also upon the publication of the 
contents of the leaflet in two weekly 
newspapers — Bahujana and Vahini 
in their issues of April 17, 1967, and 
April 24, 1967 respectively. In the 
first. newspaper the caption shows that, 
it was a questionnaire of Srikakulam 
‘public to the Minister; and, in the 
second newspaper the caption showed 
that it was a questionnaire by. the 
Srikakulam public through D: Jagan- 
natha Rao, President of Nogrskatakam 
Swatantra Party. Latchanna is the 
printer, publisher and editor of Bahu- 
jana. The contents which were publi- 
shed in the Bahujana largely tally with 
Ext. P-357. The caption, however, is 
different. Latchanna deposed that he 
did not send the leaflet for publica- 
tion in the newspaper from Srikaku- 
lam to Hyderabad. He denied the 
suggestion that it was not D. Jagan- 
natha Rao but he himself who caus- 
ed the publication of the article in 
Bahujana. He further stated that 
though he was the editor of the paper 
he was away from Hyderabad and in 
his absence his brother’s son G. Kra- 
nti Kumar was editing the paper, and 
that he came to know of the publica- 
tion many days after the election was 
completed. There was no allegation 
in the petition that the publication in 
the Bahujana was caused by Latch- 
nna or by the respondent. The evidence 
brought before the Court could not 
cure the defect in the pleadings. There 
is no evidence also that either the res- 
pondent or his election agent Latcha- 
nna had knowledge before the date of 
the publication or even before the date 
of the election of the respondent. 


26. It was said that the res- 
pondent had expressed his thanks for 
the work done by the Vahini news- 
paper during the election. This was 


not a matter relevant to the issue 
under consideration, and the High 
Court was right in holding that: it 


would be extending the scope of the 
inquiry contemplated to be made on 
the allegations made in the petition to 
hold that by reason of the publication 
in the Vahini and Bahujana the res- 
pondent or his election agent were 
guilty of any corrupt practice. In the 
petition it was expressly averred that 
the leaflet Ext. P-357 was published 
by the respondent and his election 
agent. It was not pleaded that the 
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contents of the leaflet Ext. P-357 with 
some modifications were published in 
the Vahini and Bahujana and that by 
that publication a corrupt practice 
under S. 123 (4) was committed by the 
respondent. 


27. The appellant also alleged 
that at meetings held at four places 
Takkali, Palasa, Mandasa and Srika- 
kulam — these leaflets were distribut- 
ed. In support of this case Suri Surya 
narayana P. W. 25, D. Ramamurth 
P. W. 26; Kirtichandra Fao P. W. 28, 
C. V. Babu Rao P.W. 29, M. Narayana 
Rao P. W. 30 and Sana Veerabhadra 
Rao P. W. 31 were examined. In rebut- 
tal, K. Chalapati Rao Patnaik R. W. 1, 
Suvari Sanyasi Appa Rao R.W. 2, 
Bendi Appalla Suri R.W. 3, D. Kon- 
daih Choudari R. W. 8, Garimella Ka- 
meswara Rao R. W. 11, B. Narayana 
Swamy R.W. 15, Narayan Dandekar 
R. W. 20, G. Chandraih Naidu R.W. 


‘21, N. Veerachari R. W.: 22, Bendalam 


Rama Murthi R. W. 24, Allu Suryana- 
rayana R.W. 29 and Raj Vallabh 
Misra R. W. 30, besides the respondent 
and his election agent, were examined 
to disprove the case of the appellant. 
The case of the respondent was that 
he was not present at any of the meet- 
ings.except at Srikakulam which he 
attended at its concluding stage. Lat- 


channa also denied that he was pre- 
sent at any of those meetings. 
28. The High Court made a 


painstaking analysis of the evidence 
of the witnesses relating to the hold- 
ing of the meetings and the distribu- 
tion of the leaflet Ext. P-357 and the 
witnesses examined on behalf of the 
respondent, which ran into as many as 
23 printed pages, and in conclusion 
observed : 


“From the above discussion it is 


‘clear that it was Dola Jagannadha Rao 


himself who got printed Ext. P-357 of 
his own accord and neither the res- 
pondent nor his election agent was in ` 
any way concerned with it. The res- 
pondent and the election agent were 
in no way connected with its publica- 
tion, when several thousands of copies 


‘of the pamphlet had beer: printed; they 


must of course be for purposes of dis- 
tribution. Dola Jagannadha Rao could 
have personally distributed them or 
caused their distribution through 
others. But there is no positive evi- 
dence that these pamphlets were dis- 
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tributed amongst the public either by 
Dola Jagannadha Rao kimself or by 
the election agent, as alleged, or to the 
knowledge of either the respondent or 
his election agent.” 


We see no reason to disagree with the 
view of the High Court on the evi- 
dence. 


29. The’ question which re- 
mains to be considered is whether a 
corrupt practice falling within sub-sec- 
tion (6) of S. 123 was committed by 
the respondent. Incurrins or autho- 
rizing expenditure in conzravention of 
S. 77 is a corrupt practice. Section 77 
requires that every cancidate at the 
election shall either by himself or by 
his election agent keep a separate and 
correct account of all expenditure in 
connection with the election incurred 


or authorised by him or by his election. 


agent between the date of publication 
of the notification calling the election 
and the date of declaration of the result 
thereof, both dates inclusive. By sub- 
section (3) of Section 77 the total of 
the said expenditure shal! not exceed 
such amount as may be prescribed. 
For. the parliamentary election an 
- amount of Rs. 25,000/- wes prescribed 
as the maximum amount to be spent. 
The respondent submitted a return 
disclosing expenditure of Rs. 15,834-92 


30. It was averred in the elec- — 


tion petition that the total expenditure 


of Rs. 15,834.92 returned by the res-. 


pondent as election expenditure under 
Rule 86 was a “gross under-estimate 
of the expenses incurred by the res- 
pondent in connection with the elec- 
tion”, that the respondent had not in- 
cluded in the account various items of 
expenditure incurred and had also 
“given grossly diminished figures in 
respect of items included therein”, 
that “it was obvious that his accounts 
‘did not reflect the expend-ture actual- 
ly incurred, but it only represented 
a fictitious figure manipulated with a 
view to conform to R. 90”. It was 
further averred that a large amount 
aggregating to Rs. 3 lakhs and more 
was spent for the purpose of the eléc- 
tion. After setting out certain argu- 
mentative matters, it was stated in the 
petition that.the expenditure in respect 
af the following items “hed been sup- 
pressed or diminished or reduced in 
the account rendered by the respon- 
dent”: 


‘ing toRs. 


‘for propaganda purposes, 


‘kas” 


A.LR. 


` 1) the amount of Rs, 1,192/- paid - : 
to Vijaya Auto Service under voucher 
dated April 30. 1967 for the purchase 
of diesel oil motor-spirit and lubricants 
was not included; 

2.) though in fact the respondent 
incurred and paid an amount of Rupees 
10,000/- for the purchase of motor’ 
spirit from the Esso Standard Bunk, 
Srikakulam, only an. expenditure of 
about Rs. 200/- was shown in the ac- 
count of election expenses; 

3) that an amount’ of Rs. 6,000/- 
was spent for ihe purchase of motor- 
spirit from Esso Standard Bunk, 
Sompet,. but only Rs. 607-94 were 
shown in the account; 

4) that various amounts aggregat- 
10,000/- were paid at dif 
ferent bunks for motor spirit and die- 
sel oil but those amounts had been deli- 
berately suppressed from the account. 
Thereafter five names of the propri- - 


„tors of those petrol bunks were men- 


tioned. , 

The petition then proceeded to say 
that the total expenditure incurred on 
motor spirit was . far in excess of 
Rs. 1,000/- odd shown in the account 
rendered, and that the motor spirit 
purchased during the period from the 
motor spirit bunks at Srikakulam, 
Sompet, Itchapuram, Amadalavalasa 
and Takkali and other places was 
“ridiculously low”, that a number of 
lorries from outside or within the Dis-. 
trict were engazed by the respondent 
during the last week of the election 
as also on 
the polling day for conveying voters 
to the polling stations, and the expen- 


‘diture on diesel oil, drivers and clea- . 


ners in respect of those vehicles had 
not been included in the account. The 
petition then referred to the expendi- 
ture on “wall pcsters”, on printing, dis- 
tributing and exhibiting them was far 
below the amount incurred, and only 
an amount of Fs. 2,081/- was shown 
as expenditure incurred by the respon- 
dent in his acecunt of election expen-. 


ses on that account. It was then 
stated that the expenditure. in- 
curred by the respondent in- res- 


pect of “eycle rickshaws and jut- 
was not shown, that wages 
and maintenance of about 1,000 wor- 
kers for about three weeks and about 
1500 polling agents on the day of poll 
“was not’ accounted for”, that no ex- 
penditure incurred towards boarding 
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and lodging of the workers at the elec- 
tion "was accounted for”; that the 
amount of Rs. 4,000/- paid by the elec- 
tion agent of the respondent Venkayya 
to Sri Venkateswara Lodging & 
Boarding, Srikakulam was “suppressed 
in the account” of election expenses: 
and finally an amount of Rs. 500/- 
incurred for the purchase of voters’ 
lists for the seven assembly constitu- 
encies was also not included.. 


31. The case of ‘the appellant 
was sought to be proved by examin- 
ing a large number of distributors at 
“petrol bunks’ from whom motor- 
spirit was purchased on cash in respect 
of various vehicles. It was sought to 
be proved that a large number of 
vehicles were used for his election 
campaign by the respondent and the 
expenditure incurred according to the 
appellant exceeded Rs, 23,000/- for 
motor-spirit alone. A copy of a bank 
account maintained in the name of 
Latchanna with the Andhra Bank Ltd., 
Srikakulam, was tendered in evidence 


to support the case of the appellant 


that large.amounts were withdrawn 
from time to time during the election 
days and it was suggested that all the 
money withdrawn was utilized by Lat- 
channa for the election campaign of 
the respondent. It was the respondent’s 
case that Latchanna did not have cus- 
tody of the funds intended to be used 
for the election campaign, that he the 
respondent had kept his money for the 
election campaign with one Kavuri 
Venkaiah and that the latter spent the 
amount for election purposes. The 
respondent said that the amount spent 
by him was partly his own and partly 
received from donations. He denied 
that any election fund was opened by 
him, nor was such fund opened by 
Latchanna, He further stated that 
apart from Rs. 3,500/- provided by 
him in cash and Rs. 5,000/- being the 
proceeds of a cheque received by him 
as donation, a sum of Rs. 6,000/- was 
handed over to Kavuri Venkaiah and 
that some postal money orders address- 
ed to him were received by Venkaiah 
in his absence. Those amounts were 
sent by his friends who were interest- 
ed in him. The total amount that was 
received by way of donations or con 
tributions from others was Rs. 18,000/- 
or Rs. 19,000/-- The entire amount 
was not spent for the election, -and 
Venkaiah who had openéd a bank ac- 
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count and kept the amounts in that ac- 
count, returned the balance to him. 
According to the respondent the ex- 
penses of the election were met out of 
the amounts maintained in K. Ven- 
Kaiah’s name and not from the monies 
that belonged to Latchanna or the 
Swatantra Party or any other person. 
The case of the respondent was sup- 
ported by Venkaiah. Latchanna also 
supported that case. Latchanna was 
the President of the State Swatantra 
Party. He stated that in the general 
elections, the Swatantra Party had 
spent large amounts of money and had 
incurred debts, and in order to pay off 
those debts the party had asked for 
donations from members of the State 
Party and also the Central Party, that 
an appeal was also made to the press to 
invite donations and also a request was 
made to the Central Party to make 
some grants, that in March and April 
1967 some amounts were received in 
respect of which he maintained an ac- 
count with the State Benk, Srikaku- 
lam, and a joint account in the State 
Bank at Sompeta in the names of his 
wife and himself, that certain amounts 
were received in his name by cheques 
and drafts and they were put in the 
joint current account at Srikakulam. 
but “not one pie out of this account” 
was used for the bye-election, and out 
of the amount that was left as balance 
after discharging debts he paid Rupees 
16,000/- for the purchase of a jeep for 
the Central Party. 
: 32. A mere general allegation 
that more than Rs. 3 lakhs were spent 
by the respondent or his election agent 
or other persons for the purposes of 
the election is not sufficient to make 
out a case under Section 123 (6) of the 
Representation of the People Act, 
1951. It is not sufficient merely to 
allege that large sums of money were 
spent for the purpose of the election. 


33. It is the case of the respon- 
dent that his friends and sympathiser- 
sent him certain sums of money, and 
that whatever monies were received 
by him or in the name of his wife 
or by Venkaiah under his authority 
remained with Venkaiah. These re- 
ceipts aggregated to Rs. 19,000 out of 
which Rs. 15,834-92 were spent for the 
election. Expenditure, if any, incurr- 
ed by the party which sponsored the 
candidature of a candidate cannot be 
taken into account for the purpose of 
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determining whether the corrupt prac- 
tice within the meaning of S. 123 (7) 
was committed by the candidate. I 

Rananjava Singh v. Baijnath Singh, 
1955-1 SCR 671 = (AIR 1954 SC 749) 
this Court held that expenditure in- 
curred by persons- other than candi- 
date for election purposes will.not be 
taken into account (unless it is incurr- 
ed by such third person as the candi- 
date’s agent) in determining whether 
a: corrupt practice was committed by 
-the candidate: see also Ram Daval v 
Brijraj Singh 1970-1 SCR 530 = (AIR 
1970 SC 116) and Mahgraj Patodia v. 
R. K. Birla, C. A. Ne. 1069 (1094) of 
"1969 decided on September. 10, 1970 
(SC). It is true that Latchanna had 
from time to time withdrawn from the 
Andhra Bank various amounts of 
money. Those amounts, he says, were 
utilised for satisfying the debts of the 
party incurred in the general elections. 
There is no. evidence to the contrary 
led by the appellant. Nor is there any 
evidence to show that the respondent 
had received any amount in excess of 
Rs. 19,000/- out of which he claimed 
he had spent Rs. 15,834-92. 


34. A considerable body of evi- 
dence was tendered by the appellant 
to prove that a large number of vehi- 
cles were used for the election cam- 
paign of the respondent. Many wit- 
nesses were examined to support thai 
case. The High- Court made a detail- 
ed analysis of the evidence and held 
that only four vehicles Nos. APK-9486 
jeep, (2) APU 7414 Ambassador-car, (3) 
APY-7719 Ambassador-car and (4} 
APG-4329 Fiat-car, were retained anc 
used for “election purposes” and ex- 
penses for purchase of motor-spirit 
and oil for those vehicles during the 
eiection days were shown in the ac- 
count. Besides this, in’ the view of 
lhe High Court two mcre vehicles Nos. 
APG-2123 and APP-97 were used for 
some time for the purpose of the elec- 
tion. These two vehicles were taken 
by Balaram and Chitti Babu once to 
Kanchili petrol bunk. and to that ex- 
tent they may be held to have been 
used for the errand of the respondent. 
Taking into account this amount, the 
total amount in relation to the motor- 
spirit used for Kanchili was Rupees 
1,141-13. The High Court held that 

- on the evidence, the cash bills which 
were produced by the appellant in 
respect of the motor-spirit expenses 


-case of the respondent 


were not connected with the moton . 
vehicles of the respondent or of his 
agent or of any vehicles maintained by 
the respondent for election purposes. 
The High Court found the books of 
account of Vijaya Auto Service and 
the “petrol bunk” of Malla Satyana- 
rayana and Brothers at Kanchili un- 
reliable, and held that only those bill- 
books may be zaken into consideratior: 
which recorded transactions signed by 
persons admitted to be the agents of 
the respondent. The High Court ac- 


cordingly held that in addition to the 


amount admitted by the respondent an 
amount of Rs. 1,521-21 was proved. No 
substantial argument was advanced 
before us challenging the finding 
recorded by the learned Trial Judge 
cn the question as to the expenditure 
incurred for the motor vehicles em- 
ployed in the course of the election, of 
the respondent, and we see no reason 
to disagree with the conclusion record- 
ed oy the High Court on a very elabo- _. 
rate and painstaking analysis of the 
evidence. 


35. It was urged that as many 
as 1100 persons were employed by the 
respondent during the election days in 
the campaign for the respondent, and 
besides their remuneration, .expenses 
for their boarding and lodging were 
incurred by the respondent, and that 
amount was not disclosed in the. ac- 
count filed under S. 77 (3). It was the 
that ‘several 
persons had worked for the Swatan- 
tra Party candidate at the election. 
According to the rules of the Swatan- 
tra Party they worked voluntarily, 
and no remuneration was paid to any 
of the workers because payment of 
remuneration to any party workers 


Was against the principles of that 
party. The High Court held that 
transport charges and expenses f6r 


meals for the workers were not incurr- 
ed by- the respondent, but-by the 
Swatantra Party. In argument it was 
conceded there was nothing to show 
that any expenditure was incurred by 
the respondent Zor those workers. Ven-. 


. kaiah had, it is said, paid under the 


directions of Latchanna certain 
amounts of money for the expenses in- 
curred for the workers of the Swatan- 
tra-Party. But in the absence of any; 
evidence to show that any specifie sums 
of money were expended on certain 
items by the respondent or his élec- 
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tion agent, no conjécture can be per- 
mitted to defeat a candidate who has 
been elected. 


36. Towards the’ boarding and 
lodging expenses of the workers, it 
appears, Simma. Jagannadham, Presi- 
dent of tne District Swatantra Party, 
had paid Rs. 5,000/- and Rs: 1,200/- 
after the election. It was proved by 
the evidence that the party office was 
in the house of Simma Jagannadham. 
The workers were lodged and ‘bcarded 
at a place called Sri Venkateswara 
Lodging and Boarding Lodge at Srika- 
kulam, and the expenditure incurred 
for them was met by Sri Venkates 
wara Lodge. The amounts. whick were 
paid by Simma Jagannadham were nct 
shown to be paid towards the expen- 


ses of lodging and boarding of the 
workers at Sri Venkateswara Lodge. 
The Manager of Sri Venkateswara. 


Lodge apparently boarded and _odged 
those workers free of charge. In the 
absence of any reliable evidence to the 
contrary, the finding of the High Court 
that no expenditure was incurred in 
respect of those workers by tke res- 
pondent must be accepted. 


37.. The appellant’s 
expenditure was incurred ‘for “wall 
posters” and for printing, distributirg 
and exhibiting them amounting to 
Rs. 2,08i1/- was not pressed, nor was 
the case about the expenditure iIncurr- 
ed in respect of “cycle-rickshaws ard 
jutkas” pressed before us. Even if it 
be granted that an amount of Rupec 
500/- which was incurred for purchas- 
ing voters’ lists be taken into eccount 
the total amount proved to hav= been 
expended by the respondent dces not 
exceed Rs. 25,000/- prescribed under 
the Act. 


38. . We have carefully consi- 
dered the evidence in the light of the 
arguments advanced at the Bar, and 
we are of the view that no case is 
made out for our interference with the 
conclusion recorded by the High 
Court. : 


39. The appeal fails and is dis- 
missed with costs. 


Appeal dismissed. 
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ae M. SHELAT AND C. A. VAIDIA- 
LINGAM, JJ. 


Shankar Madhoji Nemade, Appel- 
Janaji Bhadke and 
others, Respondents. 


Civil Appeal No. 85 of 1967, D/- 
8-9-1970. 


. (A) Constitution of India, Article. ` 
136 — Revocation of special leave — 
Special, leave application should not 
contain any untrue or false statements 
either in material particulars or on 
matters of importance or valuation — 
If proved to contain such statements 
which misled Supreme Court, leave 
granted will be revoked — Leave ap- 
plication adopting mistaken valuation 


. given by High Court in its judgment 


— No deliberate attempt to mislead 
Court — Statement as to valuation not 
of much importance due to important 
points of law arising for decision in 
case — Leave held should not be can- 
celled. (Paras 8, 11 and 13) 


(B) Constitution of India, Article 
136 — Appeal by special leave — 
Costs — Normally costs should follow 
event — Appellant though successful 
not- awarded costs on ground that he 
should have been, more careful in 
giving valuation in special leave peti- 
tion — (Civil P. C. (1908), Section 35). 

(Para 39) 


(C) Tenancy) Laws _— Bombay 
Tenancy and Agricultural: Lands 
(Vidarbha Region and Kutch Area) 
Act (99 of 1958), Sections 52 and 132 
(2) (i) — -Interpretation of -—— ‘Protect- 
ed lessee’ in Berar — Landlord termi- 
nating tenancy. on ground of require- 
ment of personal cultivation and ob- 
taining possession under Section 9, 
Berar Act (28 of 1951) — Section 52 of © 
Bombay Act applies to all cases where 
possession is taken by landlord on -or 
after 30-12-1958, and also to cases 
where two years personal cultivation 
required by Section 9 (6) read with 
Rule 9 of Berar Act had not been 
completed on 39-12-1958 — In such 
cases period of 2 years is extended to 
12 years and if landlord has before 


*(Special Civil Appla. No. 831 of 1965, 
D/- 19-8-1966 — Bom. at Nag.) 
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expiry of 12 years -transferred land 
tenant is entitled to restoration of pos- 
session — Special Civil Appin. No. 
831 of 1965, D/- 19-8-1966 (Bom. at 
Nag), Reversed — AIR 1967 Bom. 
158 (FB), partially Overruled. (Tenancy. 
Laws — Berar Regulation of Agricul- 
tural Leases Act (24 of 1951), Sec- 
tions 9 (1) and (6) read with Rule 9 
framed under Section 22). 


Section 52 of the Bombay Act has 
to be interpreted in the light of Sec- 
tion 132 (2) (i) of that Act. Section 52 
applies to all cases where possession 
is taken by the landlord ən or after 
December 30, 1958 on- the basis of an 
order obtained against a protected 
lessee under Section 9 of the Berar 
Act. It also applies to cases where 
possession had been taken by a land- 
lord under the Berar Act but the two 
years period of personal cultivation 
had not been completed when the 
Bombay Act came into foree. 


completed the two years period of per- 
sonal cultivation, his right not to be 
disturbed is continued and preserved 
under Section 132 (2) (i) of the Bom- 
bay Act. Again if the landlord in 
pursuance of an order obtained under 
the Berar Act, takes possession, after 
the commencement of the 
Act, Section 52 applies to him and his 
original obligation to cultivate pér- 
. sonally for two years under the Berar 


Act gets extended by the 12 years 


period provided under that section. If 
he ceases to so cultivate lend due to 
transfer by him within the period of 
12 ‘years from his taking possession, 
the tenant gets a right to apply for 
restoration of the land. Srecial Civil 
ApplIn. No. 831 of 1965, D/- 19-6-1966 
(Bom. at Nag.), Revérsed; AIR 1966 
SC 557, Explained and Distinguished. 

(Paras 32, 33, 36 and 37) 


g The decision of the Full Bench in 
AIR 1967 Bom 158 laying down that 
the taking of possession of the land by 
the landlord after 30-12-1958 is the sole 
-test for determining the applicability 
of Section 52 of the Bombey Act (99 
of 1958) is too broad and is mot correct. 

(Para 30) 


Cases Referred: Chronological Paras 
(1668) Civil Appeal No. 982 of 
1965, D/- 25-4-1968 = 1£68 
sc (Na! es) 395, Sita Bai v. Seni 
Vanii a 8, 10 
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, If the- 
. landlord on December 30, 1958 had 


Bombay 


A. L R. 


(1967) AIR 1967 Bom 158 (V 54) = 
(1966) 68 Bom LR 954 (FB), 
Saraswati Bai v. Bhikam Chand | 
Premsukhdas 4, 23 
(1966) AIR 1966 SC 557°(V 53) = 
(1966) 1 SCR 594, Ramchandra 
v. Tukaram 6, 22 
(1963) AIR 1963 SC 1558 (V 50) = 
(1964) 2 SCR 203, Hari Narain 
v. Badri Das 8 
(1963) Civil Appeal No. 155 of 
1963, D/- 5-4-1963 (SC), S. R. 
Shetty v. Phirozeshah Nusser- 
wanji 8, 10 


Dr. W. S. Barlingay, Sr. Advo- 
cate (Mr. A. G. Ratnaparkhi, Advo- 
cate, with him), for’ Appellant; M/s. 


M. S. Gupta and S. K. Dhingra, Advo- 


` cates, for Respondent No. 1. 


The following Judgment of the 
Court was delivered by 


VAIDIALINGAM, J.:— The ap- 
pellant was a protected lessee within 
the meaning of the expression contain- 
ed in the Berar Regulation of Agricul- 
tural Leases Act, 1951 (Act 24 of 
1951) (hereinafter called the Berar 
Act) in respect of the suit lands bear- 
ing survey No. 23 of an extent of 7 
acres and 4 gunthas under the 5th 
respondent herein who was then the 
original: owner of the lands. The 5th 
respondent served on the appellant 
(hereinafter called the tenant) a notice 
dated December 28, 1955 under Sec- 
tion 9 (1) of the Berar Act terminat- 
ing the tenancy of the appellant on the 
ground that he required the lands for 
personal cultivation; and he also sub- 


mitted an application to the Revenue 


Officer under Section 8 (1) (g) of the 
Berar Act for an` order determining 
the tenancy. The 5th respondent ob- 
tained an order from the Revenue 
Officer on May 15, 1956 directing the 
tenant to surrender possession of the 
lands. The 5th respondent in pursu- 
ance of the ofder of the Revenue 
Officer obtained possession of the 
lands on April 4, 1957 and continued 
in such possession ‘till June 21, 1961, 
on which date he transferred the suit 
lands to the first respondent (herein- 
after to be referred as the landlord) 


end got in exchange 8 acres in survey 


No. 33 plus an amount of Rs. 13,000/-. 
In the meanwhile on Dec. 30, 1958 the 
Bombay Tenancy and Agricultural 
Lands (Vidarbha ae and Kutch 
Area) Act of 1958 Nò. XCIX of 


mo 
d 
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1958) (hereinafter called the Bombay 


. Act) came into force. 


2. The tenant filed an apslica- 
tion under Sec. 52 of the Bombay 
Act before the Naib Tahsildar, £.chal- 
pur against respondents Nos. 1 and 95 
for restoration of the possession of thes 
suit lands on the ground thet the 
original owner, the 5th respondent, had 
ceased to cultivate the lands personally 
within the period of 12 years after 
obtaining possession of the lands on 
April 4, 1957. The Naib Tahsildar by 
his order dated November 14, 1962 
dismissed the application on the 
ground that Section 52 does not apply 
and hence the application was not 
maintainable. On appeal by the tenant 
the Special Deputy Collector, Amra- 
vati by his order June 30, 1964 ravers- 
ed the decision of the Naib Taksildar 
and directed the landlord to rastor2 
possession of the lands as prayed for 
by the tenant. The first respondent’s 
revision challenging the order of tha 
Special Deputy Collector was dismiss- 
ed on August 5, 1965 by the Mahe- 
rashtra Revenue Tribunal. The Reve- 
nue Tribunal while dismissing the re- 
vision petition, inter alia, held that 
the tenant was a protected lessee and 
that in pursuance of the proce2dings 
taken by the 5th respondent in terms 


-of the notice under Section 9 (1) cf 


the Berar Act, the tenant was d=priv- 
ed of the lands and his tenancy rights 
on the ground of personal cultivation 
by the then owner of the lands. The 
Tribunal further held that as the 5th 
respondent had transferred the suit 
lands in favour of the first respondert 
on June 21, 1961, the former must be 
considered to have failed to us2 the 
lands for the purposes specified in his 
notice within 12 years from tha date 
on which he took possession end in 
consequence . the tenant was entitled 
to be restored to possession unde: Sec- 
tion 52 of the Bombay Act. Or. this 
reasoning the Revenue Tribunal cor- 
firmed the order of restoration sassed 
by the Special Deputy Collector in 
favour of the tenant. 


3. The first respondent Äled a 
writ petition under Article 227 of the 
Constitution, being Special Civil Ap- 
plication No. 831 of 1965, in the High 
Court of Bombay (Nagpur Bench) 
challenging the orders for restoration 
passed against him by the Special 
Deputy Gélléctor and the Maharash- 
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tra Revenue Tribunal. The High 
Court by its judgment and order 
dated August 19, 1966 has set aside 
the orders of the Special Deputy Col- 
lector and the Revenue Tribunal, 
thus restoring the order of the Naib 
Tahsildar and has dismissed the ap- 
plication for restoration filed by the 
tenant. The tenant challenges the 
decision of the High Court in this ap- 
peal by special leave. 


A, The High Court in its order 
under appeal has recorded the follow- 
The original owner, the 
5th respondent, was entitled to termi- 
nate the lease of the tenant by giving 
a notice under Section 9 (1) of the 
Berar Act. He accordingly terminat- 
ed the tenancy by giving notice dated 
December 23, 1955. After initiating 
proceedings under Section 8 (1) (g) 
read with Section 19 (1) of the Berar 
Act, the owner also obtained posses- 
sion of the lands on April 4, 1957. 
Under the Berar Act there was a duty 
cast on the landlord to cultivate the 
lands personally for a period of 2 years 
and in this case the 5th respondent has 
complied with this requirement. As 
possession was taken from the tenant 


by the 5th respondent when the Berar 


Act was in operation and as the latter 
had cultivated the lands for a period 
of 2 years, as required by Section 9 
(5) of the Berar Act, the tenant 
had ceased to have any rights after 
the expiry of the period of 2 
years and hence Section 52 of the- 
Bombay Act was not applicable and 
it follows that the application for res- 
toration under that section filed by 
the tenant was not maintainable. The 
position is concluded against the tenant 
by an earlier Full Bench decision of 


the High Court reported in Saraswati- 


bai. v. Bhikamchand Premsukhdas, 
(1966) 68 Bom LR 954 = (AIR 1967 
Bom 158) (FB) wherein it had been 
held that when possession of the 
lands had been taken before coming 
into force of the Bombay Act, the 
rights and liabilities of the parties are 
governed by the Berar Act and thai 
Section 52 of the Bombay Act has no 
retrospective operation. On these 
findings the High Court by its order 
allowed the writ petition of the first 
respondent. 


5, Dr. Barlingay, learned coun- 
sel for the appéllant, has urgéd that 


~ under the 
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having due regard to the scheme of 
the Berar and’Bombay Acts, the High 
Court’s view that Section 52 of the 
Bombay Act has no 
erroneous. In this case, he pointed out 
that Bombay Act has come into force 
on December 30,.1958 even before the 
expiry of the period o2 two years 
from April 4, 1957, on wh:ch date the 
original owner, the 5th- respondent, 
had re-entered into possession after 
terminating the lease. Section 52 of the 
Bombay Act contains provisions sub- 


stantially similar to Sect.on 9 (6) of- 


the Berar Act which was. repealed and 
the only change was that zhe Bombay 
Act enlarged the period. for which the 
landlord was required to continue to 
cultivate land personally from two 
years to 12- years. As the en- 
larged period -under tke Bombay 
Act has come into operation before 
the expiry of the shorter period 
Berar “Act, which was 
repealed, the landlord wes bound to 
conform to the requirements of the 
larger -period provided under the 
Bombay Act. In this case zhe 5th res- 
pondent had transferred thə suit lands 
to the first respondent on June 21, 
1961 and hence there has deen a fail- 
ure in law on the part of the 5th res- 
pondent to utilise the lands for the 
purpose of personal cultivation for the 
period mentioned in S. 52 cf the Bom- 
bay Act and so the said section fully 
applies and the. dismissal of the -te- 
nant’s application for reszoration by 
the High Court is opposed to the man- 
datory provisions of the Bombay Act. 
The counsel, further pointed out that 
in the Full Bench decision, on which 
the present judgment o? the High 
Court is rested is not applicable for 
. the reason that the Full Bench was 
dealing with a case where the period 
provided under Section 9 ‘6) of , the 
Berar Act had already expired before 
the coming into force of the Bombay 


Act, whereas in the case on hand evén | 


before the expiry of that two years’ 
period the Bombay Act has come into 
force. This material. difference has 
not been noted in the present order 
by the High Court. He further 
urged that if the Full Bench decision 
applies, as held by the High Court, it 
should be held by this Court that the 
Full Bench decision is not correct. 


6. Mr. M. 5. Gupta, learned 
counsel for the first respondent land- 
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_aspect a little 
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lord raised a preliminary objection . to 
the hearing of the appeal and prayed 
for cancellation of the special leave 
granted by this Court on January 11, 
i967. According to him the appellant — 
has made deliberately certain false 
statements in his application for grant 
of special leave. We will revert to this 
later. On merits Mr. 
Gupta contendec that the obligation of 
his client’s transferor, the 5th respon- 
dent, after obtaining possession of the 
lands from_the tenant under the Berar 
Act was only to cultivate the lands for 
two years. Admittedly in this case the 
Sth respondent had cultivated the lands 
for the said per:od of two’ years and 
the obligation incurred by him under 
Section 9 (6) of the Berar Act having 
been duly complied with, Section 132 
(2) of the Bombay Act stands attract- 
ed. The counsel pointed out that’ Sec. 
132 deals with repeals and savings. 
Sub-section (1) had repealed the enact- 
ments specified in Schedule I to the 
extent specified in column No, 4 of 
the said Scheduie. Schedule I shows 
that the Berar Act.has been repealed 
in its entirety. Notwithstanding the 


-repeal sub-secticn (2) has saved cer- 


tain matters and one of the matters so 
saved is the obligation or liability al- 
ready incurred before the commence- 
ment of the Bombay Act. The 5th res- 
pondent, who had incurred the obliga- 
tion or liability to cultivate the lands 
for two years under the Berar Act 
before the commencement of the 
Bombay Act, has discharged the said 
obligation or liability and hence the 
tenant has no further rights which he 
can enforce. He also urged that S. 52 
protects even cases where possession 
has been taken after the coming into 
force of the Bombay Act on the basis 
of an order for restoration obtained 
under the Berar Act. In support of 
this contention he relied on the deci- 
sion in Ramchancra v. Tukaram, (1966) 
1 SCR 594 = (AIR 1966 SC 557). 


7. Before we deal with the 
merits we will ncw dispose of the pre- 
liminary objection raised by Mr. Gupta 


‘and praying for cancellation of special 
leave granted by this Court. Accord- 


ing.to the learned counsel the appel- 
lant has. deliberately made certain 
faise statements inthe application for 
grant of special leave and has mis- 
guided the Court. He also drew our 
attention to the statements made in 
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paragraph 6 of the application wrere- 
in the appellant has stated that the 
5th respondent had transferrec the 
suit lands in favour of the first res- 
pondent on June 21, 1961 by taking in 
exchange 8 acres of land plus a sum 
of Rs. 30,000/-. Again in paragraph 
10 of the petition the appellan= has 
stated that his claim in these prozeed- 
ings is for restoration of possession of 
the lands measuring 7 acres and 4 
gunthas, the market value of which 
happens to be more than Rs. 20,900/-, 
and that this fact is further strength- 
ened because of the 5th respondert ex- 
changing his lands with the first res- 
pondent for a sum of Rs. 30,000/- plus 
8 acres of land. The appellant hes fil- 
ed an affidavit stating that the state- 
ments contained in tne special leave 
petition ‘are true and correct to the 
best of my personal knowledge’. From 
these statements Mr. Gupta pcinted 
out that it is clear that the appellant 
has categorically stated that the value 
of the lands concerned in this appeal 
is over Rs. 20,000/-" and he has also 
specifically stated that the suit lands 
were exchanged for Rs. 30,000/- olus @ 
acres of lands and these statements 
have been affirmed to be true to the 
personal knowledge of the appellant. 


, B. Mr. Gupta pointed out that 
these statements regarding valuation 
are absolutely false to the knowledge 
of the appellant as will be clear from 
the value given in the writ petition 
filed by the respondent in the High 
Court. In para I of the writ petition 
the first respondent has stated that 
the 5th respondent after transferring 
the suit lands of 7 acres and 4 gunthas 
has taken in exchange from kim & 
acres of land and a sum of Rs..13.000/-. 
Thus making a total of Rs. 19,000/-. In 
the affidavit filed along with the writ 
petition the first respondent has again 
stated thatthe amount received from 
him along with 8 acres of land was 
Rs, 13,000 and the total value of the 
lands being only Rs. 19,000/-. Hə also 
drew cur attention to the recitals in the 
judgment printed in the appeal records 
wherein the exchange has been stated 
as being cf 8 acres of land plus a sum of 
Rs. 13,000. In view of these circum- 
stances, the counsel points out that the 
statements made -by the appallant, 
which have been affirmed to be true 
to his knowledge about valuation of 
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the suit lands being over Rs. 20,000/- 
and the exchange having been obtain- 
ed of 8 acres and Rs. 30,000/- are false 
and have been deliberately made to 
mislead the Court so as to obtain spe- 
cial leave making it appear that the 
requirement regarding valuation is 
satisfied. Mr. Gupta drew our atten- 
tion to the decisions of this Court, 
namely, Hari Narair. v. Badri Das, 
1964-2 SCR 203 = (AIR 1963 SC 1558), 
Sita Bai v. Soni Vanji Wani, Civil Ap- 
peal No. 982 of 1965 D/- 25-4-1968 (SC) 
and S. R. Shetty v. Phirozeshah Nus- 
serwanji, Civil Appeal No. 155 of 1963. 
D/- 5-4-1963 (SC). Mr. Gupta pointed 
out that in all these decisions when 
there has been false statements made 
on material particulars or matters of 
importance either on facts or about 
valuation, this Court had cancelled 
special leave already granted. The 
proposition enunciated by Mr. Gupta 
that the statements in the special leave 
application should not contain any 
untrue or false statements either in 
material particulars or on matters of 
importance or about valuation is cer- 
tainly laid down in those decisions and 
the requirementinthis regard cannot 
be overemphasised. In (1964)2SCR 203 
= (AIR 1963 SC 1558) this Court held 
that the special leave petition contain- 
ed inaccurate, untrue and misleading 
statements and cancelled special leave 
already granted. This Court observed 
at p. 209 (of SCR) = (at p. 1560 of 
AIR) as follows: 


“It is of utmost importance that in 
making material statements and sett- 
ing forth grounds in applications for 
special leave, care must be taken not 
to make any - statements which are 
inaccurate, untrue or’ misleading. In . 
dealing with applications for special 
leave, the Court naturally takes state- 
ments of fact and grounds of fact con- 
tained in the petiticns at their face 
value and it would be unfair to betray 
the confidence of the Court by making 
statements which are untrue and mis- 
leading.” 


9. From the facts in that case 
it will be seen that the material state- 
ments made in the special leave peti- 
tion were false. 


10. In Civil Appeal No. 982 of . 
1965, D/- 25-4-1968 (SC) this Court 
held that in the special leave petition 
there was a misrepresertation of facts 
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on a matter of importance, though it 


was not possible to say that when 
granting special leave these untrue 
facts had misled the Court. It has 


been further emphasised in this deci- 
sion that the appellant had deliberate- 
ly made untrue statements on matters 
of importance and that they were not 
the result of inadvertence. Similarly in 
Civil Appeal No, 155 of 163, D/- 5-4- 
1963 (SC) a statement had been made 
regarding the value of the subject- 
matter as being above Rs. 20,000/- 
though the suit had been valued only 
in the sum of Rs. 500/- and court fee 
paid on that valuation. This Court 
held that the statements of valuation 
in the plaint, namely, Rs. 500/- cannot 
ke reconciled with - the statement 
regarding valuation in the special leave 
application and this Court took the 
view that the valuation has been deli- 
kerately inflated with a view to gett- 
ing over the preliminary hurdle as 
regards valuation. In this view-speciai 
leave granted was revoked. 

11. If it is held thet there has 
been an untrue avermert regarding 
material statements cr a false state- 
ment on matters of importance or 4 
- |deliberate untrue statemert regarding 
valuation has been made to mislead 
this Court, it cannot be gainsaid that 
the special leave granted bz this Court 
will have to be revoked. 


12. Dr. Barlingay pointed out 
that there has been no untrue or false 
statement made by his client on any 
material particular nor has any state- 
ment been deliberately made to mis- 
lead the Court so as to enakle his client 
to obtain special leave. On the other 
hand, the counsel pointed Sut, that in 
the certified copy of the judgment of 
the High Court furnished to his client 
and which has been filed in this Court 
clearly shows that in the said: copy 
the High Court has stated that the 5th 
respondent obtained an exchange from 
the first 
plus a sum of Rs. 30,000/-. That mis- 
taken value given in the High Court 
judgment has been adopted in the 
special leave petition. The points 
that have been raised in the spe- 
cial leave petition are al. questions 
oz law relating to: legal effect of 
_ possession under the Berer Act after 
coming into force of the Bombay Act. 
The valuation given in the certified 


copy of the High Court judgment was 
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respondent 8 acres of land 


- ALR. 


incorporated in the special leave peti- 
tion filed as early as January 11, 1967. 
He further pointed out that on March è 
28, 1967 his client had moved the High 
Court for correcting the High Court’s 
judgment by deleting the valuation of 
Rs. 30,000/- and substitute the same 
by correct figure of Rs. 13,000/-. The 
counsel for both the parties agreed 
before the High Court that the figure 
of Rs. 30,000/- contained in the judg- 
ment was an error and that the correct - 
figure should be Rs. 13,000/-. The High 
Court accordingly by its order dated 
April 17, 1967 corrected the judgment 
by stating that the valuation of Rupees 
30,000/- should be corrected to Rupees 
13,000/-. That crder was passed near- 
ly three months after the special leave 
application was filed in this Court. In 
view of the fact that his client and the 
counsel acting for Him at the time of 
drafting the petition for special leave 
adopted the valuation given in the 
certified copy oz the High Court's 
judgment, Dr. Earlingay pointed out 
that there has been no untrue or false 
statement given by his client so as to 
justify revocation of the leave already 
granted. 


13. We have given due consi- 
deration to all these aspects presented ` 
before us by both the learned counsel 
and we are of the view that in the 
particular circumstances of this case it 
cannot be said that the appellant is 
guilty of making any false or untrue 
statement on any material particulars 
or matters of importance or regarding 
valuation. The mistake committed by 
the appellant regarding valuation was 
the result of the mistaken value given 
by the High Court itself in its judg- 
ment, which was corrected only long 
afterwards. No doubt, the appellant 
who is a party to the proceedings 
should have been a little more care- 
ful, but that doss not disclose any 
deliberate attempt on his part to mis- 
lead this Court. Further the state- 
ment regarding valuation is not of 
much consequence in this case because 
the questions arising for decision are 
really points of law regarding appli- 
cability of.either the Berar or Bombay 
Acts. Therefore, Mr. Gupta has not 
been able to make out a case for can- 
oe the special leave already grant- 
ed. > 

14; We will now proceed to 
consider the appeal on merits. The suit 
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land was originally in the Vidharbha 
Region, which before the passing of 
Bombay Act of 1958 was part cf the 
State of Madhya Pradesh and tke te- 
nancy of the appellant was governed 
by the Berar Act. As proceedings had 
been taken by the 5th- respondent for 
evicting the appellant and for posses- 
sion of the land under the Berar Act 
it is necessary to refer to some of the 
material provisions of that statute. 

15. Section 2 (h) defines a 
protected lessee as ‘a protected lessee 
within the meaning of S. 3.’ Sec-ion 3 
enumerates various lessees wko are 
protected lessees. There is no con- 
troversy that the appellant befcre us 
was a protected lessee under the 
Berar Act. Section 3 (1) enumerates 
in cls. (a) to (g) the grounds on which 
the lease of a land hela by a pro-ected 
lessee can be got terminated under the 
orders of a Revenue Officer. Cne of 
the grounds for eviction is provided 
under cl. (g) of S. 8 (1), namely, lessee 
having been served with the not:ce by 
a landholder as provided in S. 9. Sec- 
tion 9 deals with the right of the land- 
holder to terminate the lease of a 
protected lessee. Sub-sections (_) and 
(6) of the said section which are mate- 
rial for the present purpose are as 
follows: 

“Right of landholder to terminate 
lease of a protected lessee. 


Section 9(1). Notwithstanding any- 
thing contained in Sec. 8 the landhol- 
der may terminate the lease of a pro- 
tected lessee by giving him notice in 
writing delivered not less than three 
months before the commencement of 
the next agricultural year stating 
therein the reasons for such texmina- 
tion and the description of the area in 
respect of which it is proposed to ter- 
minate the lease, if the landaolder 


requires the lands for cultivating the 


land personally. 
* * 

Section 9 (6). If on  re-ertering 
upon any land after termination of the 
lease of a protected lessee in accord- 
ance with this section, a landholder 
fails at any time during such period 
as may be prescribed to utilise the 
land for the purpose for whica the 
lease was terminated, the dispossessed 
lessee may apply to the Revenue Offi- 
cer to put him in possession. of the 
land from the commencement of the 
agricuitural year next followirg and 
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the Revenue Officer shall, after hear- 
ing the landholder and making such 
enquiry as he deems fit, put the lessee 
in possession of the land if he is satis- 
fied of the failure and also award him 
such sum by way of compensation as 
the Revenue Officer may consider 
sufficient”. 


16. Section 19(1) provides for a 
landholder applying to the Revenue 
Officer to eject a protected lessee 
against whom an order for the termi- 
nation of the lease had been passed 


under Section 8 or § Section 22 
gives power to the State Gov- 
ernment to make rules as stated 


therein. Under clause (3) of Section 
22 (2) rules can be made regarding ‘the 
period under sub-section (6) of Section 
9’. Rules have been framed under Sec- 
tion 22 and in particular Rule 9 pre- 
scribes ‘such period as that of two 
years’. Hence it will be seen that 
Section 9(6) read with Rule 9 requires 
the landholder who terminated the te- 
nancy of his protected’ lessee on the 
ground that the land was required by 
him for his personal cultivation, to 
cultivate the land personally for a 
period of two years. Under the Berar 
Act, after having entered upon the 
land, if the landholder fails to culti- 
vate the land personally during the 
above period, then S. 9 (6) confers a 
right on the former protected lessee to 
apply te the Revenue Officer for being 
restored to possession. 


17. We have already indicated 
that the Bombay Act came-into force 
on December 30, 1958. The material 
provisions to be referred to in the said 
statute are Ss. 52 (1) and 132. > Sec- 
tion 52 (1) runs as follows: 


“Landlord to restore possession if 
he fails to cultivate within one year: 

Section 52 (1): Where after ter- 
minating the tenancy of any land under 
S. 9 of the Berar Regulation of Agri- 
cultural Leases Act, 1951, or under 
section 38, 39 or 39A of this Act, the 
landlord has taken possession of such 
land and he fails to use the land for 
the purpose specified in the notice 
given under the said S. 9 or as the case 
may be within one year from the date 
on which he took possession or ceases 
to use it at any time for any of the 
aforesaid purposes within twelve years 
from the date on which he took such 
possession, the landlord shall forth- 
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with restore possession of the land to 
the tenant whose tenancy was termi- 
nated by him, unless he kas obtained 
from the tenant his refusal in writing 
to accept the tenancy 2m the same 
terms and conditions or has offered in 
writing to give possession of the land 
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to the tenant on the same terms and. 


conditions and the tenant Las failed to 
accept the offer within tree months 
of the receipt thereof: 

Provided that no refisal of the 
tenant shall-be valid unless it has been 
verified before the Tahsildar in the 
prescribed manner.” 


18. Section 132 -r2lates to re- 
peals and savings. Sub-s (1) states 
that the provisions of the enact- 


ments specified in Schedule I are re- 
_ pealed to the extent sodecified in 
column 4 of the said Schedule. It may 
be stated at this stage that one of the 
enactments so repealed was the Berar 
Act in its entirety. Sub-section (3) is 
not relevant. Sub-section (2) of S. 132 
. on which some reliance has Deen placed 
by both the parties is as fcllows: 
“Repeals and Savings: 
_ Section 132 (2): Nothing in sub-sec- 
tion (1) shall, save as expressly provid~ 
ed in this Act, affect or b> deemed to 
affect— |. 

G) any right, title, interəst, obliga- 
tion or liability already acquired, ac- 
_erued or incurred before the com- 
mencement of this Act, or 

(ii) any legal proceeding or remedy 
in respect of any such right, title, in- 
terest, obligation or labilty or any- 
thing done or suffered before the com- 
mencement of this Act, 

and any such proceedirgs shall be 
instituted, continued and disposed of 
as if this Act had not been ‘passed”. 


19. We have alreacty referred 
te the fact that the 5th reszondent had 
issued the necessary notice terminat- 
ing the tenancy of the appellant on 
December 28, 1955 under =. 9 (1) and 
alter initiating proceedings under Sec- 
tion 8 (1) (g) read with S. 19 (1) he 
obtained an order for pcssession as 
against the appellant from the Reve- 
nue Officer on May 15, 19€6, and had 
also obtained. possession af the lands 
on April 4, 1957. All these proceed- 
ings were under the Berar Act before 
the coming into force of the Bombay 
Act. The 5th respondent continued in 
such possession of the lanss till June 


~ 


‘tion that arises for 
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21, 1961, on whizh date he transferred 
the-suit lands to the first respondent 
in exchange for certain other lands. 
The appellant filed an application for 
restoration seeking relief on the 
ground that the 5th respondent had 
ceased to be in possession of the lands 
within twelve years from April 4, 
1957. ' . 

20. Therefore the short ques- 
consideration is 
whether S. 52 of the Bombay Act ap- 
plies to those lands the possession of 
which was obtained by the landlord- 
under S. 9 of tke Berar Act but in 
respect of whick the period of two 
years’ disability as impósed under Sec- 


„tion 9 (6) read with rule 9 of the Rules 


was not over before the coming into 
operation of the Bombay Act. 

21. From the scheme of the ' 
Berar and Bombay Acts, it will be 
noted that while S. 52 of the Bombay 
Act enlarged the period of persona! 
cultivation to 12 years, the Berar Act 


‘had provided for personal cultivation 


only for a period of 2 years. Under the 
Berar Act if the landlord does not per- 
sonally cultivate for 2 years, the te- 
nant can apply for restoration of pos- 
session from the landlord. Similarly. 
under the Bombey Act, if the landlord ` 
had ceased to cultivate the land within 
a period of 12 years, from the date of 
taking- possession, the tenant can ap- 
ply for restoration. 


22. We have already referred 
to the fact that Mr. Gupta, learned 
counsel for the respondent, has relied 
on the decision of this Court in (1966) 
1 SCR 594 (AIR 1966 SC 557) ia 


` support of his proposition that S. 52 of 


the Bombay Act applies, even to cases 
where possession has been taken after 
the coming into force of the Bombay 
Act in pursuance of an order for res- 
toration obtained by the landlord 
under the Berar Act. We have gone 
through the above decision and we are 
of the opinion that it does not lay down 
any such proposition. The question 
that arose for consideration therein 
was a totally different one. In that 
case one wes a protected lessee 
under the Berar Act and the landlord, 
had terminated the tenancy under Sec- 
tion 9 (1) on the ground of personal 
cultivation and had also submitted an 
application to the Revenue Officer 
under S. 8 (1) (g) for an order termi- 
nating the tenancy. The Revenue Offi- 
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cer determined the tenancy by order 
dated July 2, 1957 and made it efec- 
tive from April 1, 1958. But before 
the latter date, Ordinance No. 4 of 1957 
was promulgated, which in turn was 
replaced by the Bombay Act IX of 
1958. 


stayed all such proceedings pending’ on 
the date of commencement of the said 
Act. The landlord had applied on May 
15, 1958 to the Naib Tahsildar for an 
order for restoration of possession of 
the land by the tenant. ` The Bombay 


` Act which repealed the Berar Act and 


the Bombay Act No. IX of 1958 came 
into force on -December. 30, 1958, on 
which date. the application filed by 
the landlord for restoration was pend- 
ing before the Naib Tahsildar. There 
was a controversy as to the nature of 
relief that could be granted to the 
landlord. Having due regard to S. 132 
(2) (ii) and (3) of the Bombay Act, 
this Court held that the applicetion, 
filed by the landlord for restoration 
of possession on the basis of the order 
obtained under S. 8 (1) (g) of the Berar 
Act and which was pending when the 
Bombay Act came into-ferce must be 
treated as an application under S. 19 
of the Berar Act and had to be tried 
and disposed of by the appropriat2 au- 
thority. This Court further held that 
the application of the landlord. being a 
pending proceeding in respect of a 
right acquired before the Bombay Act, 
it had to be continued and disposed of 
as if the Bombay Act had not been 
passed. It was further held that in so 
disposing of the application, - treating 


it as one under S. 19 of the Berar Act, 
‘there was no scope for the application 


of the conditions and restrictions pres- 


.cribed by sub-sections (3) and (4) of 


Section 38 of the Bombay Act as those 
provisions do not apply to proceedings 
to enforce rights acquired when the 
Berar Act was in operation. This -udg- 
ment, in our opinion, does not support 
the landlord in the case before us. 


23. .We have already 
to the fact that the Eigh Court, =n its 
order under appeal, has held that Sec- 


tion 52 of-the Bombay Act does not’ 


apply to the present case as the land- 
lord had cultivated “he land for two 
years though a part of that period was 
after the -commencement’ of the 
Bombay Act. The High Court has also 
stated that S. 52 of the said Act will 
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The said Act had imposed a 
ban on eviction of tenants and had also 


referred 
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have no ‘application to the case on hand 
inasmuch as the landlord had obtain- 
ed possession on April 4, 1957 long 
before the coming into force of .the 
Bombay Act. -For this proposition, the 
High Court has relied on an- earlier . 
decision of a Full Bench of the same - 
Court in (1966) 68 Bom LR 954 = 
(AIR 1967 Bom 158). According to Dr. 


- Barlingay, the High Court’s view that 


even if a landlord completes the period 
of two years personal cultivation, as 
required under section 9 (6) of the 
Berar Act, after the coming into force 
of the. Bombay Act, the larger period 
provided under Section 52 does not 
apply, is not correct. We have already 
stated that Dr. Barlingay has further 
urged that the Full Bench decision of 
the Bombay High Court does not ap- 
ply and if that applies, the said deci- 
sion must be held to be erroneous. 


24. As the decision under ap- 
peal is substantially rested on the deci- 
sion of the Full Bench, it is necessary 
to examine the scope of the Full Bench 
decision. But we may straightway 
say that the High Court’s view that 
the Full Bench has held that S. 52 will 
not apply to cases where the two 
years’ period is completed even after 
the Bombay Act came into forċe is not 
correct, because the Full Bench has 
not laid down any such proposition. 
The Full Bench has only held that Sec- 
tion 52 applies to cases where a land- 
lord takes possession cf the land on 
determination of a tenancy either 
under S. 9 of the Berar Act or under: 
Sections 38, 39 or 39A of the Bombay | 
Pale after the latter Act has come into 
orce. 


25. The facts in the Full Bench 
case were briefly as follows: X, a land- . 
lord obtained possession on July 3, 
1955 of certain lands from his tenant 
under the Berar Act on the ground 
that he required the same for personal 
cultivation. After the death of X on 
October 28, 1955, his heirs inherited 
the property and continued in posses- 
sion of the same till Fekruary. 9, 1959, 
on which date they sold the lands to 
one S. After purchase by S, the ori- 
ginal tenant applied under S. 52 of 
the Bombay Act for restoration of pos- 
session on the ground that the land- 
lord had ceased to use the property for 
a period of 12 years as required by the 
Section. The heirs of X and the pur- 
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chaser S, were both made parties to the 
said application and relief was asked 
for against both of them. At this 
stage it may be mentioned that the 
Bombay Act came into force on Decem- 
ber 30, 1958. 


26. From tħe facts stated 
above, it will be seen that the landlord 
had obtained possession from the ten- 
ant on July 3, 1955 and he and ‘his 
heirs had completed the requirement of 
Section 9 (6) of the Berar Act, namely, 
two years personal cultivation on July 
3, 1957, long before the Bombay Act 
came into force. After having complet- 
ed the said two years’ period, the heirs 
were in possession not only on the 
date of the coming into force of the 
Bombay Act, but also till the date of 
sale to S. (February 9, 1959). 
question naturally arose whether Sec- 
tion 52 of the Bombay Act will apply 
when the two years’ period under the 
Berar Act had expired before Decem- 
‘ber 12, 1958. There appears to have 
been earlier single Judge’s decisions 
of the Bombay High Court holding 
that S. 52 of the Bombay Act will ap- 
ply to cases where possession has been 


taken after the Bombay Act had come 


into force and also to cases where the 
period of 2 years’ personal cultivation 
by the landlord had been completed 
‘even before the coming into force of 
the Bombay Act. Mr. Justice Wagle, 
before whom the matter came in the 
first instance expressed doubt about 
the correctness of the earlier decisions. 
.Mr. Justice Wagle was inclined to take 


the view that S. 52 of the Bombay Act . 


would apply only to those lands, the 
possession of which was obtained by 
the landlord under S. 9 of the Berar 
Act, but in respect of which the period 
of two years’ disability as imposed 
under S. 9 (6) read with Rule 9 of the 
Rules was not over before the coming 
into force of the Bombay Act. As the 
learned Judge -was inclined to take 
the view, which was in conflict with 
the previous view of the Bombay High 
Court, he referred the matter to a 
Division Bench, which in turn referr- 
ed the matter to the Full Bench. 


27. From what is stated above, 
it will be seen that in that case pos- 
session of the lands was taken by the 
landlord, from the tenant under the 
Berar Act and the two years’ period 
as required under S. 9 (6) of the said 
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Act had also expired before the coming 
into force of the Bombay Act. The 
transfer in favour of S., no doubt, was 
made long after December 28, 1958. In 
the case before us the landlord had 
obtained possession under the Berar 
Act on April 4, 1957 and he had not 
completed the two years’ period under 
S. 9 (6) of the Berar Act on December 
30, 1958. We are only referring to 
these dates to show that the Full Bench 
decision did not have occasion to direct- 
ly tackle. the problem that arises for 
consideration before us. But never- 
theless there are certain broad princi- 
ples laid down in that decision, the 
correctness of which will have to he 
considered by us. The Full Bench 
posed the following two questions for 
consideration : 

“I. Whether the provisions of sec- 
tion 52 of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region 
and Kutch Area) Act, 1958 are attract- 
ed to cases where the lease of a pro- 
tected lessee had been determined by 
the landholder under section 9 of the 
Berar Regulation’ of Agricultural Lea- 
ses Act, 1951 and possession thereof 
taken prior to the date the new Ten- 
ancy Act came into force and the 
landholder continued to personally 
cultivate the land on the date the new 
Act came into force. 


2. If the answer to the first ques- 
tion is in the affirmative, whether the 
expiry of two years prior to the com- 
ing into force of the new Act would 
have any bearing on the application 
of section 52.” 


The first question, it will be noted, 
refers to the effect of taking possession 
by the landlord before December 30, 
1958 and his still being in possession 
on the date of the coming into force 
of the Bombay Act. The second ques- 
tion refers to the effect of the expiry 
of two years prior to the coming into 
force of the Bombay Act. 


28. So far as the first question 
is concerned, the learned Judges held 
that S. 52 of the Bombay Act would 
be attracted only to such cases where 
a landlord takes possession after de- 
termination of tenancy either under 
S. 9of the Berar Actor under Ss. 38, 
39 or 39A of the Bombay Act, after 
the Bombay Act has come into force. 
So far as the second question is con- 
cerned, the learned Judges have not 
expressed any opinion on the ground 
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that it does not survive on the -iew 
expressed by them on the first cues- 
tion. 


29. t will be noted fram a 
reading of the Full Bench judgment 
that the learned Judges have placed 


considerable emphasis for the aprlica- 


bility of S. 52 of the Bombay Act about 
the landlord taking pcssession afte? the 
Bombay Act has come into force. If 
possession had been żaken before De- 
cember 30, 1958, according to the Full 
Bench, S. 52 does not apply; whereas 
if possession is taken after the said 
date, the said section will enply. 
For coming to this conclusion the 
Full Bench has given considera- 
ble importance to the fact that 
Section 52 refers also to Ss. 38, 32 and 
39-A of the Bombay Act and that it 
uses the expression “landlord has 
taken possession of such land and he 
fails to use the land.” These expres- 
sions, according to the Full Benck, can 


refer only to cases of lands taken pos- 
session by a landlord after the Bombay ` 


Act has come into force as S. 52 s not 
retrospective. 


30. In our opinion, the Full 
Bench has too broadly stated the prin- 
ciples regarding the circumsi{ances 
under which S. 52 of the Bombar Act 
will apply. If taking possession af the 
land by the landlord after December 
30, 1958, is the sole test for the =ppli- 
eability of S. 52, the position, in our 
view, will be very anomalous. For 
instance if a landlord had taken pos- 
session on December 29, 1958, >. 52 
will not apply and the requirement 


_ of two years’ personel cultivation may 


not also become necessary as the Berar 
Act stands repealed as on December 
30,.1958. Similarly if the landlord had 
taken possession and had also corzplied 
with the requirement of two years’ per- 
sonal cultivation long before Cecem- 
ber 30, 1958, but nevertheless if he is 
in possession of-the land on D=cem- 
ber 30, 1958, according to the Full 
Bench, Section 52 will stand attracted. 
No doubt the Full Bench has noz ans- 
wered the second - question posed be- 
fore it, but the reasoning of the deci- 


“sion will be to that effect if the fest of 


possession on December 30, 1958 :s the 
only criteria. 


31. We are of the opinio= that 
the question of S. 52 being retrcspec- 
tive or not has no material bzaring 
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in interpreting that section. That sec- 
tion had necessarily to refer Sections 
38, 39 and 39A as they were also pro- 
visions enabling a landlord to get pos- 
session from a lessee. It is in the light 
of these matters that the expressions 
occurring therein have to be given their 
natural meaning. The Full Bench has 
misinterpreted that section. 

32. In interpreting S. 52,in our 
opinion, S. 132 (2) (i) will be helpful. 
The obligation of the landlord when he 
takes -possession of the land from the 
tenant under the Berar Act is to culti- 
vate it personally for two years and 
once the landlord complies with that 
requirement before the Bombay Act 
came into force, the tenant’s right to 
get restoration stands extinguished as 





- the landlord has discharged his obliga- 


tion. 

33. Section 52 of the Bombay] 
Act extends the period of personal 
cultivation to 12 years io all cases to 
which it applies. If the landlord had 
taken possession under the Berar Act, 
there was an obligation an him to culti- 
vate personally for two vears and if he 
had not so cultivated, the tenant had ac- 
quired a right to be restored to posses- 
sion. That right which has been acquir- 
ed by the tenant or accrued to him 
before the commencement of the Bom- 
bay Act is saved under Section 132 (2) 
(i). Similarly, if the landlord had 
cultivated the lands personally for the 
required period, before the Bombay 
Act came into force, the landlord hadi- 
acquired a right not to be disturbed 
from his possession thereafter. That 
right again, which has been acquired 
by landlord or accrued to him, , has 
been saved under Section 132 (2) (i). 


- Having due regard to the provisions of 


the two statutes and what has been 
stated by us earlier the position is 
that if the landlord on December 30, 
1958 had completed the two years 
period of personal cultivation, his right. 
not to be disturbed is continued and 
preserved under Section 132 (2) (i) of 
Again if the land- 
lord in pursuance of an order obtain- 
ed under the Berar- Act, takes posses- 
sion, after the commercement of the 
Bombay Act, Section 52 applies to him 
and his original obligation to cultivate 
personally for two. years under the 
Berar Act gets extended by the 12 
years period provided under that sec- 
tion. If he ceases to so cultivate 
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-within the period. of 12 years from 
-his taking possession, the tenant gets 
a right to apply for restoration of the 
land. 


34. The several aspects enu- 
merated above have not beėn consi- 
' dered by the Full Bench of the Bom- 
‘bay High Court and it has rested its 
decision for applying Section 52 by 


applying the sole test whether the. 
landlord has taken possession , before. 5 


or after December 30, 1958. Such a 


test is not warranted by the provisions- 


of both the statutes read together. A 
fair reading of Section 52 also, in our 
opinion, leads to the same conclusion. 
Section 52 provides for: 


(i) the tenancy being terminated 
under Section 9 of the Berar Act; 


(ii) the landlord taking possession 
of such land on the. basis of such 
termination of the tenancy; 


Gii) the landlord failing to use the 
land for the purpose specified in the 
notice under Secuon 9 of the 
Act; 


(iv) failure to use the. Tand for 
the purpose mentioned in the ` notice 
within one year from the date on 
which he took possession; 


- 0) the landlord’ ceasing to use 
the land for the purpose for which he 
‘obtains possession within 12 years of 
his taking possession. : 


35. - ` To the case of. -a Iandlord 
who had already completed two years 
personal cultivation before Dec. 30, 


1958, the requirement of his failing to. 
use, the land for the purpose specified- 


in the notice under Section 9 within 
one year from the date of his taking 
possession, will have no application 
whatsoever. The normal and reason- 
able construction to be placed upon 


Section 52 is that it will apply only to ' 


_ cases of lands, the possession of which 
was obtained by the landlord under 
Section 9 of the Berar Act, but in res- 
pect of which the period of two years’ 
disability imposed under Section 9 (6) 
read with Rule 9 of the Rules was 


not over before the coming into force 
In respect of . 


of the Bombay Act. 
such landlords, Section 52 enlarges 
the period for which he is required to 
` personally cultivate the lands. In this 
respect we are inclined to agree- with 
the view of Mr. Justice Wagle. 
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36. To conclude Section .52 ap- 
plies ` to all cases where possession is 
taken by the landlord on or. 


December 30, 1958 on the basis of an 
order obtained under the Berar Act. 


It applies to cases where possession} . 


had been taken by a landlord under 
the Berar Act but the two years’ period. 
of personal cultivation had not been 


completed when the Bombay Act came! 


into force. The instances of obtain- 
ing . possession ` under Ss. 38, 39 or 


39-A of the Bombay Act have not - 


been considered by us in this appeal, 


3. H follows that Section 52 


- of the Bombay Act applies to the case 


before us, as the landlord has not 
completed two years’ personal culti- 
vation on December 30, 1958, the date 
on which the Bombay Act came into 
force. He had taken possession on 
April 4, 1957, and the two years’ 
period will expire only on April 4, 
1959. In the meanwhile the Bombay 
Act had come into force on Decem- 
ber 30, 1958. Under Section 52 the 


~ period of personal cultivation had been! 


extended to 12. years from the date ofi 
taking possession. But as the 5th res- 
pondent, who obtained possession ~ for 


` personal cultivation had transferred 
the suit lands to the Ist respondent on 


June 21, 1961, on which date the 12 


- years’. period had not expired, the ap- 


pellant tenant was entitled to.apply for 


- restoration on the ground that the -said 


landlord had ceased to cultivate ‘the 
lands for the required period as pro- 
vided under Section 52. 


38. h the peat the judgment 
and order of the High Court are set 
aside and the orders of the Special 
Deputy. Collector and the Maharash- 
tra Revenue Tribunal are restored and 
the appeal allowed. 

39. Though 


‘normally costs 


should. follow the event, in this. case,| - 


though the appellant succeeds, we de- 
cline to award him costs, as we are of 
the view that he should have been 
more careful in giving the valuation in 
the special leave petition. 


Appeal allowed. 
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AIR 1971 SUPREME COURT 293 
(V 58 C 69) - 

(From Calcutta: AIR 1967 Cal 16) 
K. S. HEGDE AND A. N: GROVER JJ. 
. Sheikh Mohd. Omer, . Appellent. v. 
Collector of Customs, Calcutta and 
others, Respondents. $ 

Civil Appeal No. 1645 of 1966, D/- 
4-9-1970. 

(A) Sea Customs Act (1878), S. 75 — 


- Passengers (Non-Tourist) by Baggage 


Rules 1960, clarified .by Notification of 
Government of India, Ministry of 
Commerce and Industries Import Trade 
Control Public Notice No. 1ITC (PN)/ 
61, D/- 2-1-1961 — Exemption ‘cf pet 
animals from import trade control — 
“Pet animal” — Meaning of. 

There is no such species of animal 
known as ‘pet animal’. What happens 
is that certain kind of animals or birds 
are often domesticated: and- when a 
particular person becomes fond of such 
an animal or bird it may be szid to 
have become a “pet” of that person 


and may be called a “Pet animal”. It - 


is:a subjective expression. § (Paza 12) 
Where a person imports a mare for 
the purpose of breeding on a condition 
to return the mare along with the foals 
and the mare isnot even seen: by the 
person till it arrives in India, the mare 
cannot be said to be the pet animal of 
that person. AIR 1967 Cal 16, Affirmed. 
: (Para 12) 
(B) Customs Act (1962), S. 111 [d) — 
Imports and Exports (Control) Act 
(1947), S. 3 — Imports Control Order 
1955 Part IV Sch. 1 Item 1 — Expres- 
sion “any prohibition” in S; 111 td) — 
It means every prohibition. ` 
The expression’ “ary prohibiticn” in 
Section 111 (d) applies to every type of 
prohibition. The prohibition masy be 
complete or partial. Any restriction 
on import. or export is to an extent.a 
prohibition. Therefore, Section 111 (d) 
includes restrictions. Merely because 
Section 3 of the Imports and Exports 
(Control) Act uses three differert ex- 


pressions “prohibiting”, “restrictinz” or. 


“otherwise controlling”, the amplitude 
of the word ‘any prohibition’ ir. See- 
tion 111 (d) cannot be -cut down. 
Import of living animals of all scrts-is 
prohibited by part IV Sch. 1 Item 1 of 
Import Control Order’ 1955. Certain 
exceptions are’ provided for but none 
the less the prohibition continues and 
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-which the mare will be 


Sk. Mohd. Omer v. Collector of Customs, Calcutta [Prs. 1-2] S. C. -293 


attracts S. 111 (d) of the Customs Act. 
AIR 1967 Cal 16, Affirmed. ; 
(Para 14) 


‘M/s. A. N. Sinha and P. K. Mukher- 
jee, Advocates, for Appellant; Mr. B. 
Sen, Senior Advocate, (Mr. S. P. Nayar 
Advocate, with him), for Respondents. 


The following Judgment of the 
Court was delivered by 

HEGDE, J—In this appeal by 
certificate two questions of law arise 
namely (1) whether on the facts of 
this case the mare “Jury Maid” can 
be considered as a “pet animal” with- 
in the meaning of that expression -in 
the notification issued by the Govern- 
ment of India, Ministry of Commerce 
and Industries, Import Trade Control 
Public Notice No. 1-LT.C. (PN}/61 dated 
2nd January 1961 and (2) whether the 
expression “prohibition” contained in 
See. 111 (d) of the Customs Act 1962 
(which will hereinafter be referred to 
as the Act) includes prohibition of im- 
ports coupled. with a power to permit 
importation under certain conditions. 
. 2. The facts relevant for the pur- 


-pose of deciding the points in issue 


are not many. They may now be 
stated. The appellant, Sheikh Mohd. 
Omer, as found by the High Court 
was a dealer in horses especially in 
racing horses. He was breeding horses 
out-of mares owned by him. He own- 


_ed two stallions by name “Pieta” and 


*Rontgen”. He claimed to have had a 
considerable reputation as race horse ` 
owner and for racing with horses bred 
by himself. He appears to have won 


- several prizes awarded for horse races. 


In September, 1964, the appellant 
went to Europe. While he was in 
Switzerland he received a letter from 
M/s. British Bloodstock Agency Ltd., 
London informing him that one of its 
clients was interested in obtaining a 


foal by stallion “Pieta” from the said 


client’s Brood Mare. After some cor- 
respondence it was agreed that the 
Glasgow Stud Farm would lease a 
brown English mare to the appellant. 
which ‘would be shipped to India and 


-would be kept there pending her pro- 


ducing two foals by the appellant’s 
breeding race horse “Pieta” after 
returned to 
England with one foal. The appellant 
returned to Calcutta on November 7, 
1964 by air. At the Dum Dum Airport 
he gave a declaration showing that 
his seven unaccompanied baggages 
will follow him by sea or by air. Even- 
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tually, “Jury Maid” was shipped to 
Calcutta by S. S. “Chinkoa” which 
reached Calcutta port on December 25, 
1964. When the appellant tried to 
take delivery of the same, the Cus- 
- toms authorities objected on the 
ground that the mare had been im- 
ported in contravention of the provi- 
sions of the Imports and Exports 
(Control) Act, 1947. After due enquiry 
the Customs authorities confiscated 
the mare. At this 
mentioned that when the mare came 
to India, it was pregnant. After its 
arrival in India it gave birth to a foal 
and thereafter it died. The foal given 
birth by it is alive. l 

3. The first question that arises for 
decision is whether by importing the 


mare in question the appellant con- .- 


travened the provisions of the Act. 

4. Section 111 (d) of the Act pro- 
vides: ; 

“The following goods brought from 
a. place outside India shall be liable to 


(d) any goods which are imported 
er attempted to be imported or are 
brought within the Indian customs 
waters for the purpose of being im- 
ported, contrary to any prohibition 
imposed by or under this Act or any 
_ other law for the time being in force.” 

5. “Prohibited goods” is defined in 
See. 2 (33) of the Act. That definition 
reads: i 

“Prohibited: goods”: means any 
goods the import or export of which 
is subject to any prohibition under 
this Act or any other law for the time 
being in force but does not include 
any such goods in respect of which 
the conditions subject to which the 
goods are permitted to be imported’ or 
exported have been complied with.” 


6. From this definition, it is clear 
_that “prohibited goods” under the Act 
(Contd. on Column 2) 





“I. Name of Article 
No. 
(1): i (2) 
l Part IV 
1 Animals, living all sorts . 


10. By the notification dated J anuary 


2, 1961 referred to earlier certain 
exemptions were provided for per- 
sonal baggage of a passenger. One of 
the exemptions granted is for clear- 
ance of one dog, pet animal and birds 


stage, it may be - 


A.LR. 


includes also such goods as may be 
imported by complying with the pres- 
cribed conditions. It is admitted that 
the import of horses or mares is not 
prohibited under the Act. Therefore 
the question is whether such import is 
prohibited “by any other law for the 
time being in force.” 

7. Section 3 (1) of the Imports and 
Exports (Control) Act, 1947 provides: 

“Powers to prohibit or restrict im- 
ports and exports :— 

(1) The Central Government may, 
by order published in the Official 
Gazette, make provision for prohibit- 
ing, restricting or otherwise control- 


ling, in all cases or in specified classes . 


of cases and subject to such excep- 
tions, if any as may be made by or 
under the order— - 

(a) the. import, export, carriage 
coastwise or shipment as ships’ stores 
of goods of any specified description; 

(b) the bringing into any port or 
place in India of goods of any specified 
description intended to be taken out of 


_ India without being removed from the 


ship or conveyance in which they are 
being carried.” 

8. In exercise of the powers con- 
ferred by Sec. 3 of the Imports and 
Exports (Control) Act, 1947, the Gov- 
ernment of India promulgated an 
order known as the “Imports Control” 
Order, 1955 dated 7th December, 1955. 


. Clause 3 (1) of the said order reads: 
“Restriction on Import of Certain . 


Goods.— 


(1) Save as otherwise provided in . 


this order, no person shall import any 
goods of the description specified in 
Schedule I, except under, and in. ac- 
cordance with, a licence or a customs 
clearance permit granted by the Cen- 
tral Government or by any officer 
specified in Schedule II.” 

9. The relevant Entry is to be 
found. in Item I of Schedule I in 
Part IV which is as follows :— 


Item of First Schedule to Indian 
Tariff Act, 1934. 


(3) 
I and I M)” 


in a limited number subject to cortam 
conditions. 

11. Now we shall go back. to the 
question whether “Jury Maid” can be 
considered as a pet animal. A pet is 
explained in Concise Oxford Die- 
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tionary of Current English as “any 
animal tamed and kept as favourite or 
treated with fondness.” 
The shorter Oxford Dictionary ex- 
plains that word thus: i 

“Any animal that is domesticated or 
tamed and kept as a favourit2 or 
treated with fondness; esp. applied to 
a lamb reared by hand.” 
The same word is ex>dlained in Cham- 
bers’s Twentieth Century Dictionary 
thus: 

“Any animal, tamed and fondled.” 

12. There is no evidence. to show 
that “Jury Maid” was tamed. That 
apart the “Jury Maid” was not fond- 
led or treated with fondness by the 
appellant. He obtained that animal 
ion lease for certain specified purpose. 
In respect of that animal.he had only 
a business connection. Rejecting the 
contention of the appellant that ‘Jury 
Maid” is a pet animal, the learned 
Judges of the appellate bench of the 
Calcutta High Court.observed : 


“There is no such species of animal 
known as “Pet animal”. What happens 
is that certain kind of animals or birds 
are often domesticated and when a 
particular person becomes foni of 
such an animal or bird it may be said 
to have become a “pet” of that person 
and may be called a “pet animal’. It 
is a subjective expression. In the pre- 
sent case, the mare “Jury Maid” was 
not the “pet” of any particular per- 
son. So far as the appellant is con- 
cerned, he had not even seen the mare 
when it arrived in India. It cannot be 
said that he became fond of it at any 
relevant point of time. Im actual life 
we find that men have at times become 
fond of. strange animals like lions, 





tigers and even crocodiles. It wes not ` 


intended to.make the baggage rules a 
warrant for transforming passengers 
ships into a Noah’s Ark...... ý 


13. We entirely agree with those 
observations and reject the contention 
of the appellant that “Jury Maid’ was 
a pet animal. : 


14. This takes us to the quastion 
whether by importing the mare “Jury 
Maid” the appellant contravened Sec- 
tion 111 (d) read with Sec. 125 of the 
Act. It was urged on behalf cf the 
appellant that expression “prohibi- 
tion” in Section 111 (d) must be con- 
sidered as a total prohibition and that 
expression does not bring withm its 
fold the restrictions imposed by Cl. 3 
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of the Imports Control Order, 1955. 
According to the learned counsel for 
the appellant clause 3 of that order 
deals with the restrictions of import 
of certain goods. Such a restriction 
cannot be considered as a prohibition 
under See. 111 (d) of the Act. While 
elaborating his argumeni the learned 
Counsel invited our attention to the 
fact that while Sec. 111 (d) of the Act 
uses the word “prohibition”, Section 3 
of the Imports and Exports (Control) 
Act, 1947-takes in not merely prohibi- 
tion of imports and expcrts, it alse in- 
cludes “restrictions or otherwise con- 
trolling” all imports and exports. Ac- 
cording to him restrictions cannot be 
considered as prohibition more parti- 
cularly under the Imports and Exports 
(Control) Act, 1947 as that statute 
deals with “restrictions or otherwise 
controlling” separately from prohibi- 
tions. We are not impressed with this 
argument, What clause {d) of See. 111 
says is that any goods which are im- 
ported or attempted to be imported 
contrary to “any prohikition imposed 
by any law for the time being in force 
in this ccuntry” is liable to be confis- 
cated. “Any prohibition” referred to 
in that section applies to every type of 
“prohibition”. That prohibition may, 
be complete or partial. Any restric- 
tion on import or export is to an ex- 
tent a prohibition. The expression 
“any prohibition” in Section 111 (d) of 
the Customs Act, 1962 includes restric- 
tions. Merely because Section 3 of 
the Imports and Exports (Control) 
Act, 1947 uses three different expres- 
sions “prohibiting”, “restricting” or 
“otherwise controlling,’ we cannot cut 
down the amplitude of <he word “any 
prohibition” in Section 111 (d) of the 
Act. “Any prohibition” means every. 
prohibition. In other words all types 
of prohibitions. Restriction 






Order, 1955, it is clear that import of 
living animals of all sorts is prohibit- 
ed. But certain exceptions are provid- 
ed for. But none the less the prohibi- 
tion continues. ` 


15. In the result this appeal is dis- 
missed with costs. 


Appeal dismissed. 
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(From: Allahabad)*: | 7 
V. BHARGAVA AND I. D. DUA, JJ. 


_’ Angnoo and others, 
State of Uttar Pradesh, Respondent. 


Criminal Appeal No. 209 of 1967, D/- 
11-9-1970 


Evidence Appreciation of—Murder 
ease — Witness brother of deceased — 
Fact of his relationship would add to 
value of his evidence because he would 
be interested in getting the real cul- 
prit, rather than innocent persons, 
punished. (Para 8) 


M/s. S. C. Agarwal, R. K. Garg and 
D. P. Singh, Advocates of M/s. Rama- 


murthi and Co. and Miss S. Chakra-. 


varti, M/s. R. K. Jain and Anil Kumar 
Gupta, Advocates, for Appellants; Mr. 
O. P. Rana, Advocate, for Respondent. 


The following Judgment of the 
Court was delivered by 


BHARGAVA, J.:— The ten appel- 
Jants in this appeal were convicted 
for offences punishable under Section 
148 of the Indian Penal Code and Sec- 
tion 302 read with Section 149 of the 
Indian Penal Code, and each one of 
them was awarded concurrent sen- 
tences of two years rigorous impri- 
sonment for the first offence and im- 
prisonment for life for the second 
offence. The. conviction was recorded 
in respect of the murder of one 
Mahadeo on the 12th November, 1964. 


2. The prosecution case was that 
Mahadeo had appeared as a witness in 
an enquiry under Section 202 of the 
Code of Criminal Procedure which was 
being held on a complaint filed by one 
Chotai for an offence under Section 
500, I. P. C., against Angnoo appellant. 
That complaint was filed by Chotai 
on the ground that Angnoo had earlier 
lodged a false report with the Police 
against Chotai and his brother Sumer 
for an offence under S. 454, L P. C. 
After Mahadeo had been examined as 
a witness in the enquiry, the Court 


issued summonses against the accused. 


The service of the summons on Angnoo 
took place on 12th November, 1964. 
On that day, at about noon, Mahadeo 


*(Cri. Appeal No. 590 of 1965, D/- 17-3- 
1967 — All.) 
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Angnoo v. State of U. P. (Bhargava J.) 


Appellants v.- 


‘appeal filed by the appellants. 


A-L RB. 


had gone from his village Banyan 


Khera to another village Rampur, one 
mile away. It may be mentioned that 
eight of the appellants belonged to the 
same village Banyan Khera where 
Mahadeo resided, while two of them 
resided in neighbouring villages.When 
Mahadeo was returning about an hour 
before sunset and had reached a place, 
two furlongs away from his-own vil- 
lage Banyan Khera, near the field of 
one Badal, the ten appellants are al- 
leged to have come out of an ambush 
and attacked Mahadeo with spears and 
Kantas. Five of the appellants were arm- 
ed with spears and other five with Kan- 
tas. Mahadeo raised a hue and cry and 
also tried to defend himself with the 
lathi which he was carrying. He was, 
however, badly injured and died as a re- 
sult of those injuries on the spot. A 
number of witnesses had arrived near 
the place of occurrence and saw part of 
the attack on Mahadeo. When some of 
the witnesses wanted to come near, 
one of the appellants, Barjor fired a 
warning shot in the air with -his pistol, 
so that none of the witnesses came 
very close. They all remained at a 
distance of about 50 paces from the 
place of.incident. After having caus- 
ed injuries to Mahadeo, the appellants 
escaped to the north through the fields 
and, thereafter, witnesses came near 


“Mahadeo and found him dead. Maha- 


deo’s brcether Puttu Lal dictated a re- 
port of the incident which was written 
down by prosecution witness Raja 
Ram. It was then given to one Kallu 
to be taken to the police station 
Qasimpur. On the basis of that 
written report, the First Information 
Report was recorded at Qasimpur at 
8.30 p.m. The offence was, however, 
committed at a place which fell with- 
in the circle of Police Station Auras, 
so that a copy of the report recorded 
at Police Station Qasimpur was sent 
to the Pclice Station Auras, where the 
information reached at 11.30 p.m. 
Thereafter, the case was investigated 
and the appellants were sent up for 
trial. The trial Court relied on the 


evidence of five eye-witnesses and the . 


medical evidence to record the convic- 


‘tion of the appellants for the offences 


mentioned above. The High Court up- 
held the conviction and dismissed the 
Con- 
sequently, the appellants have come 
up in this appeal by special leave. 
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3. The trial Court convicted the ap- 
pellants on the basis of the evicence 


of five eye-witnesses P. W. 1, Puttu- 


Lal brother of Mahadeo deceased, 
P.W. 2 Maiku, P.W. 3 Shri -Krishna, 
P.W. 4 Raja Ram and P.W 5 Juddhi. 
The argument that has been advenced 
before us on behalf of the appellants 
is that the evidence of these witmesses 
should not have been accepted by the 
Courts because of five reasons. First, 
there was delay in lodging the First 
Information Report; ` secondly, chere 
was conflict between the medical evi- 
dence and the evidence of the eye- 
witnesses; thirdly, it was not probable 
that these witnesses could have arriv- 
ed sufficiéntly close to the scene cf oc- 
currence in time to see the actuel as- 
sault on Mahadeo; fourthly, it: was not 
very probable that they would be able 
to recognise all the ten appellants as 
assailants of Mahadeo and fifthly, all 
the eye-witnesses are- partisan wit- 
nesses and should not have been relied 
upon. All these erguments were 
advanced before the High Court also, 
and the High Court did not finc any 
force in. them. Having heard learned 
counsel, we are also unable to hold that 
any of these grounds would justify our 
interference with the concurrent deci- 
sion of the trial Court and the High 
Court. 


4. It is true that, according to the 
prosecution witnesses, the incident took 
place at about 4.30 P. M. The time has 


- been estimated on the basis of the 


version of the witnesses that it took 


place one hour before sunset and, 


during those days, the time of sunset 
was about 5-30 P. M. The repor: was 
lodged at Police Station Qasimpur, 
five miles away, at 8-30 P.M. Part of 
the delay is explained by the circum- 
stance that some time must have been 
taken in looking after Mahadeo kefore 
his brother Puttu Lal could gather his 
wits to dictate report, and then time 
must have been taken in actual dicta- 
tion while the report was being record- 
ed by P. W. 4 Raja Ram. It however, 
appears that the report was written 
without the aid of any artificial light 
and, consequently, the writing of the 
report must have been completed by 
about 6-30 P. M. Thereafter, that 
written report was given to one Kallu 
to be taken to village Qasimpur and 
he left the place of occurrence on a 
cycle. It is true that, normally, he 
should have gone straight to the police 
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station, in which case the report at the 
police station should have been record- 
ed much earlier than 8-20 p.m. How- 
ever, the explanation for the delay 
could not be put forward by the prose- 
cution, because Kallu turned hostile and 
could not be examined by the prosecu- 
tion for this purpose. It seems to be 
probable, as indicated by the High 
Court, that Kallu, for same reason or 
the other, did not proceed straight to 
the police station and went off for his 
own work and, realising that he had 
committed this mistake, he may have 
turned hostile to the prosecution. The 
absence of the explanation for the 
delay committed by Kallu; under 
these circumstances, cannot be con- 
sidered to be a ground for disbelieving 
the eye-witnesses. 


5. So far as the question of conflict 
between medical evidenc2 and the evi- 


` dence of. eye-witnesses is concerned, 


the . submission is based on the fact 
that, amongst the 27 injuries which 
were received by Mahadeo, there were 
4 blunt-weapon injuries. According to 
the prosecution witnesses, the weapons 
that were carried by the assailants 


-and were used in the attack were 


spears and Kantas. The argument was 
that neither a spear nor a Kanta could 
cause a contusion, bruises or a depres- 
sion on the head ‘and, consequently, 
the evidence given by the eye-wit- 
nesses does not fully explain all the 
injuries received by Mahadeo. It ap- 
pears to us that most of these wit- 
nesses arrived at the scene of occur- 
rence after the attack had already 
started and were able to see only part 
of the incident, so that some blows 
must have been inflicted on Mahadeo 
before their arrival and some after 
their arrival. It may be that they 
failed to notice that some of the as- 
sailants were carrying lathis or, more 
probably, some of the éessailants used 
their spears like lathis. They gave 
blows wielding spears as lathis rather 
than thrusting the spears every time. | 
They may have done so even before 
some of the witnesses arrived. The 
use of a spear in such a manner will 
not be very unnatural if a large num- 
ber of persons surround one single 
man and try to beat him. In such a 


‘situation, it may be easier to wield the 


spear as a lathi than to try and thrust 
it at the person being attacked. There 
is, therefore, in our opinion, no conflict 
at all between the medical evidence 
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and the evidence given by the eye- 
witnesses. 


6. The witnesses came from dif- 
ferent places. Puttu Lal P. W. 1 and 


Juddhi P.W. 5 both came from their. 


village Banyan Khera, which was at 


a distance of about two furlongs from. 


the scene of occurrence. The distance 
was not so great that, after hearing 
the first hue and cry raised by Maha- 
deo, these two witnesses could. not 
have come in time to see part of the 
assault on Mahadeo. They both stated 
that they stopped at a distance of 
about 50 paces from the place from 
where Mahadeo was being beaten and 
saw the occurrence from that place. 
As pointed out by the High Court, the 
appellants were in the field of Badal 
about 100 paces away where they 
were concealing . themselves. It is 
possible that Mahadeo started raising 
a hue and cry as soon as he saw these 
appellants rushing at him. These 
cries having been heard by Puttu Lal 
and Juddhi, they must have started 
running immediately towards the 
scene of occurrence and could, there- 
fore, very well come in time to see 
some of the blows falling on Mahadeo. 
The other three witnesses Maiku, Shri 
Krishna and Raja Ram were also not 
much further away. In this connec- 
tion, Shri Krishna’s evidence is chal- 
lenged on the ground that, according 
to him, he arrived in village Khanjhri 
at about 2 or 2-30 P:M., stayed there 
for half an hour, and was then coming 
back when he saw this incident. Khan- 


jibri is at a distance of only five fur- 


longs from the scene of occurrence. 
The argument was that, if he left 
Khanjhri at about 3 P.M., he could 
not still be between that village and 
the scene of occurrence, because he 
could not have taken 1'2 hours to 
cover a distance of less than five fur- 
longs. This argument overlooks the 
circumstance that villagers have no 
watches or clocks and only give timing 
from their estimate. It can very well. 
-be that Shri Krishna may have made 
a mistake of more than an hour in res- 
pect of the time of his arrival in 
village Khanjhri and may have also 
under-estimated the period during 
which he stayed there before starting 
back. In fact, villagers have very 
little idea of distances also; and this is 
clear from the ‘evidence of P. W. 4 
Raja Ram who stated that his. village 
was at a distance of half a mile from 
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the scene of occurrence. According to 
him, he heard the shouts when he had 
covered about 1'/2 field away from the 
village which distance, according to 
him, would be 90 steps. At the same 
time, he stated that when he heard 
the shouts, he was 50 steps away from 
the place of occurrence. It was point- 
ed out to him by the Court that, ac- 
cording to his evidence, the total dis- 
tance between the scene of occurrence 
and his village was half a mile, while, 
calculating from his own position, the 
distance would be only 90 steps plus 
50 steps. He was unable to explain 
the discrepancy. It is obvious that he 
had no idea of distances. We are un- 
able to agree with learned counsel for 
the appellants that, from this circum- 
stance, an inference can at all be 
drawn that Raja Ram was nowhere 
near the scene of occurrence and did 
not see the assault on Mahadeo. 


7. So far as the possibility of re- 
cognising the ten appellants is con- 
cerned, all the witnesses have stated 
that they arrived within a distance of 
about 50 steps while the assault was 
still going on. All the appellants were 
well-known to the witnesses and there 
is no reason to doubt their evidence 
that they were able to recognise all 
the teù of them. Persons well-known 
can be recognised within a very short 
time. The appellants were seen. by 
them while continuing the attack on 
Mahadeo and while they were going 
away after completing the assault. 


8. So far as the last point is con- 
cerned, it does appear that two of the 
witnesses are not independent. Juddhi 
is the son of Chotai who has litigation 
with Angnoo appellant. Seven of the 
other accused are related to’ Angnoo, 


while the two of them are said to be | 


his friends, these two being Ram 
Adhar and Barjor Singh. „Maiku once 
appeared as a witness for the pro- 
secution in a case against Ram Adhar 
and, in that case, his evidence was dis- 
believed .by the Court on the ground 
that he was a partisan witness. It, 


- however, appears. to us that at least 


the other three witnesses are quite 
reliable. Puttu Lal is, no doubt, the 
brother of deceased Mahadeo, but this 
very circumstance would,. in our 
opinion, add to the value of his evi- 
dence, because he would be interested 
in ensuring that the real culprits res- 
ponsible for the murder of Mahadeo 


a 
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are punished and not innocent per- 
sons. Shri Krishna and Raja Ram are 
both totally independent. No reletion- 
ship between them and any other 
interested person has been established. 
They have no motive to give wrong 
evidence against the appellants. 

9. Considering all these cirzum- 
stances, we are unable to hold thet the 
High Court committed any error in 
upholding the conviction of these ap- 
pellants. The appeal fails and is dis- 
missed. 

Appeal dismissed. 
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M. HIDAYATULLAH C. J, J. C. 
SHAH, K. S. HEGDE, A N 
GROVER AND A N. RAY, JJ. 

R. D. Agarwala and another, Appel- 
Jants v. Union of India and another, 
Respondents. 

1. Dalmia Cement (Bharat) Ltd. 
2. The Jaipur Udyog Ltd., Interveners. 

Civil Appeals Nos. 2634 of 1969 and 
63 of 1970, D/- 23-2-1970. 

Constitution of India, Article 132 (1) 
— Petition involving important ques- 
tions before Single Judge of High 
Court — Application by party to refer 
petition for decision to a Bench cf the 
High Court — Single Judge deciding 
ease and granting certificate under 
Article suo motu to file appeal to 
Supreme Court — Held that the Judge 
was in error in not making reference 
to a Bench — Practice of deciding case 
sitting singly and giving certificate 
though technically correct was impro- 
per — Right of party to file appeal to 
High Court not to be short-circuited 
— Certificate granted in Civil Writs 
Nos. 220 and 725 of 1968, D/- 5-12-1969 
(Delhi), Caneclice. 

(Para 2) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 Raj 281 (V 56) = 
ILR (1969) 19 Raj 6, Jaipur 
Udhyog Ltd. v. Union of India 1 
In C. A. No. 2634 of 1969: 
Mr. Sarjoo Prasad, Senior Advocate 
(Mr. Prem Nath Chaddha, Advacate, 


~ *(Civil Writs Nos. 220 and 725 of 
1968, D/- 5-12-1969 — Delhi.) 
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M/s. K. L. Mehta and 5. K. Mehta, 
Advocates of M/s. K. L. Mehta and 
Co.. and M/s. K. R. Nagaraja, M. G. 
Gupta and Miss Sona Bhatiani, Advo- 
cates, with him), for Appellants; Mr. 
R. N. Sachthey, Advocate, for Respon- 
dent No. 1; Mr. M. C. Setalvad, Senior 


Advocate (M/s. Govind Das and B. P. 


Singh, Advocates, with him), (for 

No. 1) and Mr. M. C. Chagla, Senior 

Advocate is K. K. Jain, Bishambar 

Lal and H. K. Puri, Advocates, with 

Hii, (for No. 2), for Interveners. 
In C. A. No. 63 of 1970: 

Mr. R. V. S. Mani, Advocate, for Ap- 
pellants; Mr. S. P. Nayar, Advocate 
(for No. 1) and M/s. S. K. Mehta, and 
K. L. Mehta, Advocates of M/s. K. L. 
Mehta and Co. and Mr. K. R. Naga- 
raja and Miss Sona Bhatiani, Advo- 
cates, (for Nos. 3 and 4}, for Respon- 
dents. 

The following Order of the Court 
was delivered by 

HIDAYATULLAH, C. J—This order 
will govern the disposal of Civil Ap- 
peals Nos. 2634 of 1969 and 63 of 1970. 
These two appeals arise out of two 
writ petitions filed in the High Court 
of Delhi which were disposed of by a 
common judgment delivered by a 
learned single Judge on December 5, 
1969. The appeals have been brought 
on certificate granted suo motu by the 
learned single Judge under Article 132 
(1) of the Constitution of India. While 
granting the certificate, the learned 
single Judge observed that at an 
earlier stage in the case, request was 
made to him to refer these two peti- 
tions for decision to a Bench, because 
important questions were involved in 
them. At that time, the learned Judge 
felt that since there -was a Division 
Bench decision of the Rajasthan High 
Court in Jaipur Udhyog Ltd. v. Union 
of India, AIR 1969 Raj 281 there was 
no need to refer the matter to a larger 
Bench. The learned Judge goes on to 
say in the order granting certificate 
that at the time of the hearing, he 
found that several questions arose be- 
fore him which were not covered by 
the Rajasthan decision. He probably 
felt that as the points which he had to 
decide were not considered by this 
Court in any earlier decision and as 
he had decided the case sitting singly, 
he should grant certificate suo motu 
for appeal to this Court. 

2. In our opinion, anc we say it res- 
pectiully, the learned Judge was in| 
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error in not making a reference to a 


Bench when he found that important 


questions of law were arising before 

Even if he did not make any 
reference, he should have allowed the 
parties to take an appeal in the High 
Court itself under the provisions per- 
taining to appeals against decisions of 
a single Judge. The practice of decid- 
ing the case sitting singly and giving 
a certificate under Article 132 (1) for 


appeal to this Court, although techni-. 


cally correct, is an-improper practice. 
it is the right of the party to file an ap- 
peal in the High Court itself against 
the decision of the single Judge and 
that right should not be short-circuit- 
ed by passing on the case to the 
Supreme Court for decision. We think 
we should not endorse this practice 
which would create a bad precedent 
in India. 
certificate and leave the parties free 
to file an appeal in the High Court, if 
they so desire. There will be no order 
as to costs. 

Order accordingly. 
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(From Gujarat: ATR .1965 Guj 87) 

J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

Dhedh Nathu Raja (dead) by his 
legal representatives, -Appellants v. 
Langha Nathu Jamal (dead) by his 
legal representatives and omas Res- 
pondents. . 

a ao No. 1456 of 1966, D/- 
1 -1 

States Reorganisation Act (1956), 
Ss. 52, 57 — Saurashtra Higb Court 
abolished and jurisdiction conferred 
on Bombay High Court — Appeal 
again 
Court under Bombay Reorganisation 
Act (1960) — Held appeal from single 


Judge to Division Bench was govern- 


ed by Letters Patent Cl. 15 (Bom.) 
and not by See. 22A of Saurashtra 
Ordinance 2 of 1948. AIR 1965 Guj 
87, Reversed. 

By virtue of Section 22A (2) of the 
Saurashtra Ordinance (2 of 1948) (as 
amended by Ordinance 5 of 1950) an 
appeal lay to a Division Bench of the 
High Court from a 
‘single Judge in respect of a decree or 
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We accordingly cancel the- 


transferred to Gujarat High. 


judgment of a. 


A. E.R, 


order made in exercise of appellate 
jurisdiction, if the single Judge certi- 
fied the case as fit for appeal. But an 
appeal under clause 15 of the Letters 
Patent of the High Court of Bombay 
in an appeal from the judgment of the 
Court of First instance could be filed 
without a certificate of the Judge 
hearing the appeal. The Saurashtra 
High Court was abolished from 


November 1, 1956 and the jurisdiction - 


of the Saurashtra High Court was con- 
ferred upon the Bombay High Court. 
Subsequently the appeal under Bom- 
bay Reorganisation Act, 1960, stood 
transferred ‘to the High Court of 
Gujarat. Once the Saurashtra Ordi- 
nance 2 of 1948 was repealed and the 
jurisdiction to try the appeal was con- 
ferred upon the High Court of Bom- 
bay, the right of appeal exercisable by 
the parties to the litigation decided by 
the High Court of Bombay was govern- 
ed by the Letters Patent of that Court 
and not by S. 22A of the Saurashtra 
Ordinance 2 of 1948. Section 52 of 
the States Reorganisation Act preserv- 
ed the original, appellate and other 
jurisdiction which was under the law 
in force immediately before the ap- 
pointed day exercisable in respect of 
the territories 
Saurashtra. Unless in the exercise of 
that jurisdiction any restriction under 
the law then in force. was by express 
provision or by clear implication pre- 
served, the provisions of clause 15 of 
the Letters Patent must apply. 1905 
AC 369 and AIR 1957 SC 540, Rel. on; 
AIR 1965 Guj 87, Reversed. 
. (Paras 7, 8, 10, 11) 

Cases Referred: Chronological Paras 
(1957) ATR 1957 SC 540 (V 44) = 

1957 SCR 488, Garikapati 

Veeraya v. N. Subbiah Chou- 

dhury 


(1905) 1905 AC 369 = 74 LJ PC 
77, Colonial Sugar Refining Co. 
_v. Irving 


M/s. D. U. Shah and P. C. Bhartari, 
Advocates, and Mr. J. B. Dadachanii, 
Advocate of M/s J. B. Dadachanji and 
Co., for Appellants; M/s S. K. Dholakia 
and Vineet - Kumar, Advocates, for 
Respondents Nos. 1 (a) to 1 (e) and (g). 


The following Judgment of’ sa 


‘Court was delivered by 


SHAH, J.-The facts which give 
rise to this appeal are few and simple. 
The appellant commenced on May 3, 


within the State of 


ws 
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1951 an action in the Court o= the 
Assistant Judge, Morvi, in the former 
Part 'B’ State of Saurashtra for a 
decree for Rs. 9,387/5/~' against one 
L. Angha Nathu. Jamal and respon- 
dents 2 and 3 in this appeal. The Irial 
Court decreed the suit on October -17, 
1955. An appeal was filed agains- the 
decree in the High Court of Seura- 
shtra at Rajkot. On Novernber 1, 1956, 
the High Court of .Saurashtra was 


- abolished and the proceedings perding 


in that Court stood transferred to the 
High Court of Bombay. On February 
21, 1958, Vyas, J.,.of the High Court 
of Bombay allowed the appeal. Against 
that. order an appeal under claus2 15 
of the Letters Patent of the High 
Court of Bombay was filed by the 
plaintiff but without an order of Vyas, 
J., certifying that the case was fa for 
appeal to a Division Bench of the High 
Court. On May 1, 1960 under the 
Bombay Reorganisation Act, 1960 the 
appeal stood transferred to the High 
Court of Gujarat. 
Gujarat held that the appeal wæ in- 
competent in the absence of an crder 
under Section 22A of the Saurashtra 
Ordinance 2 of 1948 certifying the the 
case was fit for appeal to a Division 
Bench. With certificate grantec by 
the High Court of Gujarat this azpeal 
has been preferred. 


2. The Rulers of “Indian States in 
Kathiawar agreed “tc unite and inte- 
grate” their territories in one Stele to 
be styled the United State of Saura- 
shtra with a common executive, legis- 
lature and judiciary. By Ordinance 1 
of 1948 the administration of the 
covenanting States was taken ov=r by 
the Rajpramukh. The Rajpramukh 
issued, in exercise of power res=rved 
to him by Article 9, clause (3) c= the 
Covenant, Ordinance 2 of 1948 setting 
up with effect from February 29, 1948, 
a High Court of Judicature for the 
State of Saurashtra. The expression 
“High Court” was defined in Sect_on 3 
(c) as meaning “the High Court esta- 
blished and constituted by this Ordi- 
mance and functioning as the High 
Court of the Saurashtra State.’ By 
Section 21 the High Court was <o be 
the highest Court of appeal and revi- 


sion.in the State and to have jursdic-- 


tion to maintain ahd dispose of such 
appeals, revision and other cases. civil 
or criminal, as it may be empowered 
to do under the Ordinance or ary en- 
actment in force in the State. Br Sec- 
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tion 22 the High Court was also to be 


- a Court of reference with power to 


hear, revise and determine all cases 
referred to it. By Ordinance 5 of 1950, 
Section 22A was added: it was provid- 
ed thereby: 


*(1) Except as otherwise provided 
by any enactment for the time being 
in force, an appeal from any original 
decree, or from any order against 
which an appeal is permitted by any 
law for the. time being in force or from 
any order under Art. 226 of the Consti- 
tution of India, made by a single 
Judge of the High Court, shall lie to 
a Bench consisting of two other Judges 
of the High Court.. 


(2) An appeal shall lie from a judg- 
ment of one Judge of the High Court 
in respect of a decree or order made in 
exercise of Appellate Jurisdiction to a 
Bench consisting of two other Judges 
of the High Court if the Judge who 
made the-decree or order certifies that 
the case is a fit case for appeal.” 


3. Under the Constitution of India, 
the territory of the United State of 
Saurashtra was formed into a Part ‘B’ 
State of Saurashtra.- By the States 
Reorganisation Act 1956 the territory 
of the State of Saurashtra merged into 
the State of Bombay. 


4. By Section 49 of the States Re- 
organisation Act, 1956, it was enacted 
that the High Court exercising imme- 
diately before the appointed day, 


-jurisdiction in relation to the existing 


State of Bombay shall, as from the ap- 
pointed day, be deemed to be the High 
Court for the new State of Bombay. 


’ By Section 50 (1) as from the appoint- 


ed day, the High Courts of all the 
existing Part B States (with certain 
exceptions not material) were to cease 


-to function and were abolished. By 


Section 52 it was provided: 


“The High Court for a new State 
shall have, in respect of any part of. 
the territories included in that new 
State, all such original, appellate and 
other jurisdiction as, under the law in 
forcé immediately before the appoint- 
ed day, is exercisable in respect of 
that part-of the said territories by any 
High Court or Judicial Commissioner’s 
Court for an. existing State.” 


‘By Section 54 it was provided: 


“Subject to the provisions of this 
Part, the law in force immediately 
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before the appointed day with respect 
to practice and procedure in the High 
Court for the corresponding State 
shall, with the necessary modifications, 
apply in relation to the High Court 
for a new State, and accordingly, the 
High Court for the new State shall 
have all such powers to make rules 
and orders with respect to practice 
and procedure. as are, immediately, 
before the appointed day, exercisable 
by the High Court, for the corres- 
ponding State: 


Provided that any rules or orders 
which are in force immediately before 
the appointed day with respect to 
practice and procedure in the High 
Court for the corresponding State 
‘shall, until varied or revoked by rules 
or orders made by the High Court for 
a new State, apply with the necessary 
modifications in relation to practice 
and procedure in the High Court for 
the new State as if made by that 
Court.” 


Section 59 (3) provided that all pro- 
ceedings pending in the High Court of 
Saurashtra or in the Court of the 
Judicial Commissioner for Kutch im- 
mediately before the appointed day 
shall stand transferred to the High 
Court of Bombay. By Section 119 it 
was provided: : foe 


“The provisions of Part II shall not 
be deemed to have effected any change 
in the territories to which any law in 
force immediately before the appointed 
day extends or applies and territorial 
references in any such law to an exist- 
ing State shall, until otherwise pro- 
vided by a competent Legislature or 
other competent authority, be constru- 
ed as meaning the territories within 
that State immediately before the ap- 
pointed day.” 


Section 127 provided: 


“The provisions of this Act shall 
have effect notwithstanding anything 
inconsistent therewith contained in any 
other law.” 


- 5. In exercise of the power conferr- 
ed upon the Central Government by 
S. 120 of the States Reorganisation 
Act, 1956, the Saurashtra (Adaptation 
of Laws on Union Subjects) Order, 
1957, was promulgated by the Central 
Government. By clause 5 of the order 
it was provided that Saurashtra Ordi- 
nance 2 of 1948 shall stand repealed 
with effect from November 1, 1956. The 
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High Court of Bombay for the new 
State added rr. 252-A and 252-B to the 
Rules of the High Court of Judicature 
at Bombay, Appellate Side, 1950. 


By Rule 252-A it was provided: 


“Rules and orders relating to practice 
and procedure in the. High Court in 
force immediately prior to the appoint- 
ed day in the High Court of Bombay 
shall, subject to modifications made 
from time to time thereto, apply to the 
practice and procedure in the High 
Court.” 


Rule 252-B provided: 


“Rules and orders relating to practice 
and procedure in the High Court fram- 


ed by the High Courts of Nagpur, . 


Hyderabad and Saurashtra and Judi- 
cial Commissioner’s Court, Kutch, 
shall stand abrogated as from the 
lst November, 1956 in the areas 
of the new State of Bombay 
which before the Ist November, 
1956 were parts of the. States of 


' Madhya Pradesh, Hyderabad, Saurash- 


tra and Kutch.” 


6. The High Court of Gujarat held 
that the appeal filed by the respon- 
dents in the High Court of Saurashtra 
against the judgment of the Assistant 
Judge, was continued to remain subject 
to the provisions of Section 22A of 
Saurashtra Ordinance 2 of 1948 and an 
appeal could lie against the decision of 
Vyas J., only if he certified that the 
case was fit for appeal to a Division 
Bench. Clause 15 of the Letters Patent 
of the Bombay High Court provided: 


“And we do further ordain that an 
appeal shall lie to the said High Court 
of Judicature at Fort William in Bengal 
(sic) from the judgment (mot being a 
judgment passed in the exercise of ap- 
pellate jurisdiction in respect of a 
decree or order made in the exercise of 
appellate jurisdiction by aCourt sub- 
ject to the superintendence of the said 
High Court, and not being. an order 
made in the exercise of revisional juris- 
diction and not being a sentence or 
order passed or made in the exercise 
of the power of superintendence under 
the provisions of Section 107 of the 
Government of India Act or in the 
exercise of criminal jurisdiction) of one 


- Judge of the said High Court or one 


Judge of any Division Court, pursuant 
to Section 108 of the Government of 
India Act, and that notwithstanding 
anything hereinbefore provided an ap- 
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peal shall lie to the said High Court 
from a judgment of one Judge of the 
said High Court or one Judge of any 
Division Court, pursuant to Sec- 
tion 108 of the Government of 
India Act made on or after the 
first day of February 1929, in the 
exercise of appellate jurisdiction in 
respect of a decree or order mada in 
the exercise of appellate jurisdiction 
by a Court subject to the superizten- 
dence of the said High Court, where 
the Judge who passed the judgment 
declares that the case is a fit on= for 
appeal; but x x x right of appeal 
from other judgments of Judges of the 
said High Court or of such Division 
Court shall be to Us, Our Heirs or 
Successors. x x x” 


By clause 15 of the Letters Patent a 
judgment in an appeal from a civil 
suit by a single Judge of the High 
Court of Bombay is subject to azpeal 
to a Division Bench except wher the 
order is made in exercise of the revi- 
sional jurisdiction of the Court or in 
second appeal, or in exercise of crimi- 
nal jurisdiction, or in exercise: of 
power of superintencence under Sec- 
tion 107 of the Government of India 
Act, 1935 (Article 227 of the Constitu- 
tion). Vyas J., decided the appeal 
sitting as a Judge of the High Court 
of Bombay. Prima facie, his judgment 
delivered in a first appeal from a judg- 
ment of the subordinate court was sub- 
ject to appeal to a Division Bench of 
the High Court of Bombay. 


7. There was clearly an inconsis- 
tency between . Section 22A o2 the 
Saurashtra Ordinance 2 of 1948, and 
clause 15 of the Lettars Patent ci the 
High Court of Bombay. By virtue of 
-Section 22A (2) an appeal lay to a 
Division Bench of the Saurashtra High 
Court from a Judgment of one Judge, 


“in respect of a decree or order 
made in exercise of Appellate Junrisdic- 
tion when the Judge who made the 
decree or order certified that the case 
is a fit one for appeal”. 


The Legislature made no distinction 
between a first appeal, a second ap- 
peal, an appeal from order and an ap- 
plication in exercise of revisional 
jurisdiction. But an appeal under 
clause 15 of the Letters Patent of the 
High Court of Bombay in an eppeal 
from the judgment of the Court of 
First Instance could be filed without a 
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certificate of the Judge hearing the 
appeal. 

8. The right to apbeal from a 


decree or order is a substantive right. 
As a corollary thereto, the right to 
maintain a decree of a Court without 
interference by a superior Court and 
subject only to the limization therein 
is also a vested right and may be 
taken away by express enactment or 
clear implication of the amending 
statute. In Colonial Sugar Refining 
Co. v. Irving 1905 AC 36, the Judicial 
Committee held that a provision which 
deprives a suitor in a pending action 
of an appeal to a superior tribunal 
which belonged to him as of right 
does not regulate procedure. The 
Australian Commonwealth Judiciary 
Act, 1903, came into force on August 
25, 1903. Against the judgment of the 
Supreme Court of Queensland in an 
action commenced on October 25, 
1902, an application was made for 
leave to appeal to the Judicial Com- 
mittee and leave was granted on 
September 4, 1903. At the hearing of 
the appeal by the Judicial Committee 
the respondents applied that the ap- 
peal from the judgrnent of the 
Supreme Court of Queensland be dis- 
missed on the ground that the power 
of the Court below to give leave to 
appeal stood abrogated by Sec. 39 of 
the Australian Commonwealth Judi- 
The application was 
rejected by the Judicial Committee 
Lord Macnaghten observed: 


“As regards the general principles 
applicable to the case there was no 
controversy. On the one hand it was 
not disputed that if the matter in’ 
question be a matter of procedure 
only, the petition (to dismiss) is well 
founded. On the other hand, if it be 
more than a matter of procedure, if it 
touches a right in existence at the 
passing of the Judiciary Act, it was 
conceded that in accordance with a long 
line of authorities from the time of 
Lord Coke to the present day the ap- 
pellants (the sugar Company) would 
be entitled to succeed. The Judiciary 
Act is not retrospective by express 
enactment or by necessary intend- 
ment. And therefore, the only ques- 
tion is, was the appeal to His Majesty 
in Council a right vested in the ap- 
pellants at the date of the passing of 
the Act, or was it a mere matter of 
procedure? It seems to their Lord- 
ships that the question does not ad- 
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mit of doubt. 
a pending action of an appeal to a 
superior tribunal which belonged to 


 Dhedh Nathu v. Langha Nathu (Shah J.) 
To deprive a suitor in. 


him as of right is a very different . 


thing from regulating procedure.” 


In Garikapati 
Choudhury,. 1957 SCR 488 = (AIR 
1957 SC 540), this Court accepted the 
principle in Colonial Sugar Refining 
Company’s case,.1905 AC 369. In the 


absence of any provision to the con- — 


trary, therefore, a right attached to 
the action when it was commenced 
in 1951, that an appeal against the 
decision of a single Judge of the High 
Court of Saurashtra shall lie only if 
the Judge deciding the case certified 
the case to be a fit one for appeal. 
But the Saurashtra High Court was 


Veeraya v. N) Subbiah - 
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High Court, the judgment. of Vyas, J., 
was subject to appeal to a Division 
Bench without an order of the learn- 
ed Judge certifying the case to be fit 
for appeal. 


9. In support of his submission 
counsel for the respondents relied 
upon the terms of Section 52 of the 
States Reorganisation Act, 1956. But 


that section only confers upon the 


High Court of Bombay after Novem- 


. ber 1, 1956 the original, appellate and 


abolished from November 1, 1956 and. 


the jurisdiction of the Saurashtra 
High Court was ‘conferred upon the 


Bombay High Court. The case was’ 


tried by Vyas, J., not as a Judge of 
the Saurashtra High Court but as a 
Judge of the High Court of Bombay. 
In terms the restriction placed by Sec- 
tion 22A applies to a judgment of one 
of the Judges of the High Court of 
Saurashtra: it does not apply to a 
judgment of a - Judge of the High 
Court of Bombay. Once the Saurashtra 


Ordinance 2 of 1948 was repealed and - 


the jurisdiction to try the appeal was 
conferred" upon the High Court of 
Bombay, the right of appeal exercis- 
‘table by the parties to the litigation 
decided by the High Court of Bombay 
was governed by the Letters Patent of 
that court and not by Section 22A of 
the Saurashtra Ordinance 2 of 1948. 
Granting that the incident prescribed 


by Section 22A continued to ‘attach to - 


the action, in terms of Section 22A of 


the Saurashtra Ordinance could not ` 


operate to restrict a right of appeal 
exercisable by clause 15 of the Letters 
Patent governing the 
the Judges of the High Court of Bom- 
bay. The expression “Judge of the 
High Court” in Section 22A of the 
ordinance for the purpose of giving 
effect to the rule in Colonial Sugar 
Refining Company’s case, 1905 AC 369, 
_cannot be read as meaning a Judge of 
the High Court of Bombay. By the 
clearest implication of the repeal by 
the Saurashtra (Adaptation of Laws 


on Union Subjects) Order, 1957, pro-’ 


mulgated by the Central Government 
and by the application of clause 15 of 
the Letters Patent of the Bombay 


judgments of. 


other jurisdiction, which was exercis- 


able by the High Court of Saurashtra - 


immediately prior to November 1, 
1956, in respect of the territories with- 
in the State of Saurashtra. The sec- 
tion does not. incorporate either ‘ex- 
pressly or by implication the limita- 


tions prescribed by Section 22A (2) of. l 


Saurashtra Ordinance 2 of 1948 into 
the Letters Patent of the High Court 
of Bombay. The jurisdiction—original, 
appellate and other—-which the High 
Court of Saurashtra could exercise 


prior to November 1, 1956, survived to . 


the High Court of Bombay in respect 


of the. territories of the State 
of Saurashtra,. and the appeal 
filed by the respondent before 


the High Court of Saurashtra was 


triable in the exercise of the appellate. 


jurisdiction of the High Court of Bom- 
bay, after the case stood transferred 
to that Court by virtue of sub-see. (3) 
of Section 59 of the States Reorganisa- 
tion-Act, 1956. Vyas, J., functioned 
as a Judge of the High Court of Bom- 
bay and his judgments in first appeals 
were, in the absence of an express 
provision to the contrary, subject to 
appeal under clause 15 of the Letters 


‘Patent to a Division Bench without a 


certificate. 


10. The High Court of Gujarat was 
right in holding that in respect of the 
areas of the former Saurashtra State, 
the High Court of Bombay acquired 
the same jurisdiction which the High 
Court of Saurashtra possessed. That 


-however, does not mean that the juris- 
.diction ‘was to be regulated “with re- 


ference to the law which was in force 
on the appointed day i.e., November 
1, 1956”. Section 52 of the States Re- 
organisation Act preserved the origi- 
nal, appellate and other jurisdiction 
which was under the law in force im- 
mediately before the appointed day 
exercisable in respect of the territories 
within the State of Saurashtra. Unless 
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in the exercise of that jurisdictior any 
restriction under the law then in force 
was by express provision or by zlear 
implication preserved, the provisions 


of clause 15 of the Letters.Patent must ~ 


apply. eG i 

11. It is ` necessary -to recall the 
provisions of Section 57 of -the States 
Reorganisation Act, 1956, which pro- 
vide that the law in force immediately 
before the appointed day relating to 
. the. powers of the Chief Justice, single 
Judges and division courts of the High 
Court for the corresponding State and 
with respect to matters ancillary to 
the exercise of the powers shail, with 
the necessary modifications, apgły in 
relation to the High Court for a new 
State. Immediately before November 
1, 1956, against the judgment of a 
single Judge of the High Couct of 
Bombay exercising power in a first ap- 
peal, an appeal lay to a Division 
Bench without a certificate. The power 
of a Division Bench to entertain an 
appeal continued to remain exercisable 
by the Judges of the Bombay High 
Court when dealing with cases trans- 
ferred under Section 59 (3) tc -the 
Bombay High Court from the Saura- 
shtra High Court.-In terms Section 57 
provides that powers of the. Division 
Bench of the High Court for the cor- 
responding State i. e. the new State of 
Bombay shall be the same as the 
powers of the Division Bench under 
the law in force immediately before 
the appointed day in the State of 
Bombay. A’ Division Bench oz the 


High Court of Bombay was competent. 


-|to entertain an appeal against the 
judgment of a single Judge deciding a 
first appeal from the decision of a 
subordinate court, without a certificate 
of the Judge deciding the appeal. 


12. The High Court of Gvjarat 
made a distinction between “pcwer’” 
_and “jurisdiction”, and held that when 
Section 52 of the States Reorgenisa- 
tion Act, 1956, enacts that the appel- 
late jurisdiction of the High Court of 
Bombay .for the new State of Bombay 
shall in relation to the Saureshtra 
area be the same as the jurisd_ction 


which the Saurashtra High Court pos-' 


sessed, it is meant thet the High Court 
of Bombay has the same jurisd_ction 
which the High Court of Saureshtra 
originally had, and in exercise of that 
jurisdiction is subject to the same 
limitation which the High Court of 
Saurashtra was subject. We are un- 
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. recognised 
-which they had reached 
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able. to agree with that view. Sec- 
tion 52 of the States Reorganization 
Act, 1956, does not say so, and Sec. 57 
of that Act provides to the contrary. 


13. The High Court of Gujarat was 


. also of the view that Section 52 of the 


States . Reorganisation - Act, 1956 
“erystallizes the law” only with res- 
pect to the territorial jurisdiction of 
each of the areas comprised in the 
‘High Court of Bombay, and if the. 
Legislature extended tha jurisdiction 
ofthe High Court of Bombay and also 
retained the jurisdiction which the 
abolished High Court possessed; the 
result would be “odd and conflicting” 
— there being conflict of jurisdiction. 
But that, in our judgment, is a ground 
for holding that the jurisdiction of the 
Bombay High Court superseded in 
case of conflict the restrictions on the 
exercise of jurisdiction only, the origi- 
nal High Court qua the Saurashtra 
territory, and not that the jurisdic- 
tion of the High Court of Bombay was 
because of some unexpressed limita- 
tion restricted. 


14. -The High Court of Gujarat 
that the conclusion to 
“revealed a 
defect in the administration of justice.” 
They observed: 


“The Legislature may have had a 
good reason for preserving intact -the 
old jurisdiction of the Saurashtra High 
Court in regard to panding cases. 
However, our conclusion affects cases 
instituted after’ the Reorganisation Act 
came into force. In our judgment, 
there is no reason why the litigants 
from-the Saurashtra and Kutch areas 
should now be treated on a different 
footing from the litigants in the old 
Bombay area. In our judgment, the 
rights of appeal of litigants in all the 
areas should now be placed on the 
same footing. We would recommend 
to the authorities concerned to exa- 
mine this question and, if so advised, 
to undertake the necessary legislation 
so as to confer the same rights of ap- 
peal to the litigants from the Saura- 
shtra and Kutch areas as are given to 
the litigants from the rest of the State 
of Gujarat.” © 


In our view the conclusion that the 
restriction on the “old jurisdiction of 
the Saurashtra High Court” in regard 
to pending cases was preserved by 
Sec..52 is erroneous. The States Re- 
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organisation Act, 1960 (sic) does not 
purport to preserve the restrictions 
upon the exercise.of jurisdiction and 
no implication arises from the use of 
the expression “original, appellate and 
other jurisdiction as under the law in 
force immediately before the appoint- 
ed day,” that the limitations upon the 
exercise of the jurisdiction which 
were existing prior to November 1, 
1956, notwithstanding the provisions 
of Sec. 57 of the States Reorganisation 
Act were preserved. 

15. The order passed by the High 
Court of Gujarat is set aside, and the 
case is remanded to the High Court to 
be re-entered under the original num- 
ber and to be heard and disposed of 
according to law. Costs will be costs 
in the High Court. 

Appeal allowed. 
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S. M. SIKRI AND G. K. MITTER, JJ. 

1. Narendrajit Singh (In C. A. No. 
1192 of 1967); 2. Ranjit Singh and 
others, (In C. A. No. 1193 of 1967), 
Appellants. v. Tke State of U. P. and 
‘ others (in both the Appeals), Respon- 
dents. 

Civil Appeals Nos. 1192 and 1193 of 
1967, D/- 21-11-1969. 


Land Acquisition Act (1894), S. 4 (1) 


— Notification under, is sine qua non’ 


of acquisition and must 
construed — Notification 


of process 
he strictly 


not complying with essential require-. 


‘ments of that provision is bad — Noti- 
fication not specifying locality where 
lands were needed does not comply 
with essential requirement — Defect 
is not cured by giving particulars in 
later notification under Section 6 (1). 

It becomes clear from a perusal of 
the sections. of the Act that the pro- 
cess of acquisition must start with a 
notification under Section 4. Even in 
extremely urgent cases like those 
mentioned in sub-section (2) of Sec- 
tion 17, the notification under Sec- 
tion 4 is a sine qua non. In some 
cases the Government may not follow 
up the notification under sub-sec. (1) 


*(Special Appeals Nos. 329 and 323 of 
1963, D/- 8-10-1963-AllL.) 
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by further proceedings specially where 
it finds that the land was unsuited 
for the purpose for which it is re- 
quired. But the issue of a notification 
under sub-section (1) of Section 4 is a 


‘condition precedent to the exercise of 
` any further powers under the Act and 


a notification which does not comply 
with. the essential requirement of that 
provision of law must be held to be 
bad. (Para 8) 


Section 4 (1) does not require that 
the identity of the lands. which may 
ultimately be aequired should be 
specified, but it enjoins upon the Gov- 
ernment the duty to specify the loca- 
lity in which the land is needed. 

' (Para 9) 

Any notification which is the first 
step towards depriving a man of-his 
property must be strictly construed 
and Courts ought not to tolerate any 
lapse on the part of the acquiring au- 
thority in: the issue of such notification 
if it be of a serious nature. AIR 1960 
SC 1203, Ref. (Para 10) 

The defect in a notification under 
Section 4 (1) cannot be cured by giving 
full particulars’ in the notification 
under Section 6 (1). (Para 10) 


The fact that the petitioners (owners) 
did not go to Court immediately after 
the publication of the first notification 
is not a matter of any moment. The 
defects were not cured and cannot be 
glossed over by reason of the fact 
that the petitioners went to Court 
after the issue of the notification under 
Section 6 (1). AIR 1963 SC 151, Ret; 


Special Appeals Nos. 329 and 323 of . - 


1963, D/- 8-10- 1963 (Al), Reversed. 
(Paras 9, 10) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 151 (V 50) 
= (1963) 2 SCR 774, Sm. 
Somawanti v. State of Punjab 10 
(1960) AIR 1960 SC 1203 (V 47) 
= (1961) 1 SCR 128, Babu 
Barkya Thakur v. State of 
Bombay 5, 10 


Mr. S. V. Gupte, Sr. Advocate (M/s. 
J. P. Goyal and G. N. Untoo, Advocates 
with him), for Appellants (in both 
Appeals); Mr. C. B. Agarwala, Sr. 
Advocate (Mr. O. P. Rana, Advocate, 
with him), for Respondents Gin beth 
Appeals). 

The Judgment of the Court was 
delivered by 


MITTER, J. — These two appeals 
by certificate from a common judg- 
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ment of the High Court of Allahabad 
arise out of certain land acquistion 
proceedings in the District of Rampur. 
2. The facts relevant for the dis- 
posal of the appeals are as folbws: 
On October 15, 1960 the Government 
ef Utiar Pradesh issued a notification 
purporting to be one under Secticn 4 
(1) of the Land Acquisition Act, 1894 
te the effect that “the land mentioned 
(Contd. on Column 2) 
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in the schedule is needed for a public 
purpose”. The notification further 


showed that “the Governor being of 
opinion that the provisions of sub-sec- 
tion (1) of Section 17 of the said Act 
are applicable to the land, is further 
pleased under sub-section (4) of the 
said section to direct that the pro- 
visions of Section 5-A of the Act shall 
not apply”. The schedule to the noti- 
fication reads as follows:— 


“Scop EDvuLE 





District , Pargana Mauza Approximate ares 





For what purpose required. 


For the rehabilitation of displaced 
families from East Pakistan, under 
the Ministry of Rehabilitation, 
Government of India. 





Note—The plan of the land may be inspected in the office of the Collector. Rampur.” 


3. This was followed by a notifica- 
tion under Section 6 (1) of the Act 
dated October 28, 1960. This notifica- 
tion shows that the Governor was 
pleased to declare under Section § of 
the Act that he was satisfied that the 
land mentioned in the schedule was 
needed for a public purpose and under 
Section 7 of ‘the Act to direct the 
Collector of Rampur to take order for 
the acquisition of the Tand. a 

(Contd. on Column.2) . 


- session of the 


4. The case being one of urgency 
the Governor was further pleased 
under sub-section (1) of Section 17 of 
the Act to direct the Collector of 
Rampur, though no award under Sec- 
tion 11 has been made, on the expira- 
tion of the notice mentioned in sub- 
section (1) of Section 9, to take pos- 
land, being waste or 
arable land mentioned in the schedule 
for a public purpose. 


Scurpu.z 





District Pargena Marza 
Rampur Bilaspur Gokal Nagri 125 acres 
5. The petitioners, — appellants 


before us—filed writ petitions in the 
High Court on December 1, 1960. The 
appellant in Appeal No. 1192 of 1967 
was the sole petitioner in Writ Peti- 
tion No. 3274 of 1960 while his fether, 
Ranjit Singh and two others, brothers 
of the petitioners were the applicants 
in ‘Writ Petition No. 283 of 1961. The 
two writ petitions contained common 
complaints. The case of the petitioners 
was that it .was the Maharaja of 
Dewas with whom the petitioners had 
certain litigation who was responsible 
for singling them out for the purport- 
ed acquisition of their land for the 
rehabilitation of displaced families of 
East Pakistan. The first ground put 
forward in both the petitions was that 
the notice under Section 4 of the Act 
was invalid for non-compliance with 


_ Apprczimate area For what purpose required Remarks, 





_ For the rehabilitation of East 
` Pakistan displaced families, 
under the Ministry of Rehabi- 
litation, Government of India. 


the mandatory provisions of the Act 
rendering the whole proceedings void. 
The points urged in support of the 
applications were turned down by the 
learned single Judge and a Special 
Appeal therefrom to a Division Bench 
met with no better fate. The learned 
Judges of the Division Bench noted 
that the exact land which was requir- 
ed by the State Government was not 
specified in the notification and that 
the petitioners had raised further 
objection that the notification under 
Section 4 was invalid because it had 
not been published at convenient 
places in the locality. The Division 
Bench relied on. certain observations 
of this Court in Babu Barkya Thakur 
v. State of Bombay, (1961) 1 SCR 128 
= (AIR 1960 SC 1203) to the effect 
that the notification under Section 4 
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was for the purpose of carrying on a 
preliminary investigation with a view 
to finding out after necessary survey 
and levels, and if necessary, digging or 
boring into the sub soil, whether the 
land was adapted for the purpose for 
which it was sought to be acquired. 
“According to the Division Bench there 
was no substance in the. pleas raised 
on behalf of the petitioners and their 
appeals were therefore dismissed. 

6. Before us Mr. Gupte wanted to 
urge several points in support.of the 
appeals, 
the notification under Section 4 was 
not in compliance with the Act’ and 
therefore it should be struck down 
and the proceedings held to -be illegal. 
Sub-section (1) of Section 4 of the Act 
provides as follows: 


“Whenever it appears to the appro- ` 


priate Government that land in any 
locality is needed or is likely to be 
needed for any public purpose, a noti- 


fication to that effect shall be publish- 


ed in the Official Gazette -and the 
Collector shall cause public notice of 
the substance of such notification to 
_.be given at convenient places in the 
said locality”. 

Sub-section (2) of the section Higes 
that it-is only after compliance with 
the provisions of sub-section (1) that 
the officers authorised by Government 


can enter upon the land-and carry on.. 


the operations mentioned therein. Sec- 


tion 5-A gives persons interested in the- 


land notified under Section 4 (1) a 
right to object to the acquisition. It 
is only after disposal of the objections 
that the State Government is em- 


powered when satisfied after consider-_ 


ing the report made under Section 5-A 
that any. particular land is needed for 
a public purpose to make a declara- 


tion to that effect and such declaration © 


has to be published in the Official 
Gazette under sub-section (2). 
normal course after lands have been 
declared to be needed for a public 
purpose the appropriate Government 


may direct the Collector to take orders. 


for the acquisition of the land. There- 
after the Collector may proceed under 
Section 8 to mark out the land. cover- 
ed by the declaration. . Section 9 en- 
joins upon the Collector to cause publie 
notice to be given at convenient places 
after compliance with the provisions 
of Section 8 that the Government in- 
tends to take possession of the land 
and that claims to compensation for 
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His first contention was that’ 


. . thereupon vest absolutely in 


In the 


- eable, 


A.I. R. 


interest in such land may be made to 
him. Section 11 enjoins upon the Col- 
lector to hear objections by - persons 
interested after issue of notice under 
Section 9 to the measurements made 
under Section 8 and into the value of 
the land. It is only after compliance 
with the formalities of this section 
that the Collector has to make an 


award as to the true area of the land 
` and the compensation to be allowed 


for the lands as also the apportion- 
ment of the compensation among all 


‘the persons known or believed to be 


interested in the land. The Collector 
after making an award may take pos- 
session of the land under the provi- 
sions of Section 16. 


7. In cases of urgency however 
this elaborate procedure may be cut 
short. Under sub-section (1) of Sec- 
tion 17 the Collector under the direc- 
tions of the Government may be auth- 
orised in cases of urgency, on. the 


expiration of 15 days from the publi- ` 
cation of the notice mentioned in Sec- 


tion 9 sub-section (1) to take posses- 
sion of any waste or arable land- need- 
ed for a public purpose. and such land 
the 
Government. Under sub-section, (2) 
of Section 17 the Collector. may im- 
mediately after the -publication of the 
notice mentioned in sub-section (1) 
and with the previous sanction of.the 
appropriate Government ` enter upon 
and. take possession of the land if the 
same be needed owing to any sudden 


- change in the channel of any navig- 


able river or other unforeseen emerg- 
ency it becomes necessary for - any 


“Railway: administration to acquire the 


immediate‘ possession of any land or 
for incidental purposes. Sub-sec- 
tion (4) of the section provides: 


. “In the case of. any land to which, 
in the opinion of the appropriate Gov- 
ernment, the provisions. of sub-sec- 
tion (1) or -sub-section (2) are appli- 
the .appropriate . Government 
may direct that the provisions of Sec- 
tion 5-A shall not apply, and, if it 
does so direct, a declaration may be 
made under ‘Section 6 in respect of 
the land at any time after the publica- 
tion of the notification under Sec. 4, 
sub-section (1).” - 


8. It becomes clear from a perusal 
of the said sections of the Act that the! 
process of acquisition must start with 
a notification under Section 4. Even 
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in extremely urgent cases like those 
mentioned in sub-section (2) of Sec- 


tion 17, the notification under Sec. 4. 


is a sine qua non. In some cases the 
Government may not follow up the 
notification under sub-section (1)- by. 


further proceedings specially where it- 


finds that the land was unsuited for 
the purpose for which it is required. 
But the issue of a notification. under 
sub-section (1) of Section 4 is a condi- 
tion precedent to the exercise of any 
further powers under the Act. and in 
our opinion a‘ notification’ which does 
not comply with the essential require- 
ment of that provision of law must 
be held to be bad. 


9. Section 4 (1) does not require 
that the identity of the lands which 
may ultimately be acquired should be 
specified but it enjoins upon the Gov- 
ernment the duty to ‘specify the 
locality in which the land is needed. 
In the instant cases the notifications 
suffer from a very serious defect in 
that the locality where the lands were 
needed was not specified. The notifi- 
cation. merely showed that lands 


mentioned in the schedule were need- . 


ed. The schedule’ in-its turn though 
it contained the heading District, 
Pargana, Mauza. and: approximate 
area, gave no particulars of the same 
and all that was mentioned by way 
of a note was that the plan cf the 
land might be inspected in the office 
of the Collector of Rampur.‘ -As no 
details were given, the only indication 
about the locality. of the lands was 
possibly the District of Rampur inas- 
much as the plan of the land was to 
be found in the office of the Col-ector 
of the same district. _. Certainly the 
Act did not intend that all the persons 
owning land in a district should rush 
to the Collector’s office to find out 
whether his lands were covered by 
the notification. - oe 


10. It was urged before us that the 
notification. was 
tion and that the petitioners could not 
complain inasmuch as the defect was 
remedied by the notification nder 
S. 6 which was issued within a fort- 
-night after the Section 4 notification. 
In our view this contention cannot be 
accepted. Any notification which is 
the first step towards depriving = man 
of his property must be strictly con- 
strued and- Courts ought not to 
tolerate any lapse on the part of the 
acquiring authority in the issue of 
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such notification if it be of a seriousÌ 
nature. In the case of Babu Barkya 
Thakur, (1961) 1 SCR 128 = (AIR 
1960.SC 1203) (supra) it was pointed 
out by this Court that 


"The proceedings begin with a Gov- 

ernment notification under Section 4 
that land in any locality is needed or 
is likely to be needed for any publie 
purpose”. 
It is well known that a person interest- 
ed in the land which is affected by any 
notification under Sec. 4 (1) may im- 
mediately object to it and take pro- 
ceedings in Court against it. In Smt. 
Somavantiv. State of Punjab, (1963) 2 
SCR 774 = (AIR 1963 SC 151), one of 
the main questions before this Court 
was whether a notification under Sec- 
tion 4 (1) and one under Section 6 (1) 
could be issued simultaneously. Al- 
though the Court took the view that 
where Section 5-A was not in the way 
there was no irregularity in publish- 
ing the notifications on the same day, 
yet it observed that: 


“notification under sub-section (1) of 
Section 4 is a coridition precedent to 
the making of a notification under 
sub-section (1).of Section 6”. 

In our view the defect in a notifica- 
tion under Section 4 (1) cannot be 
cured by giving full particulars in the 
notification under Section 6 (1). I 
this ‘case it ‘is apparent that even 


‘before the issue of the first notification 


Government had made up its mind to 
acquire the lands of the petitioners - 


_inasmuch as there was no enquiry in 


between the two notifications and no 
valid reason. has been put forward to 
explain why the details- specified in 


„the notification under Section 6 (1) 
‘could not be given in the one under 


Section 4 (1). The-fact that the peti- 
tioners did not go to Court immediate- 


ly after the publication of the first 
notification is not a matter `of any 
moment. The defects were not cured 


and cannot be glossed over by reason 


‘of the fact that the petitioners went 


to Court-after the-issue of the notifi- 
cation under Section 6 (1). 


“11.° Moreover if it wes the intention 
of the Legislature that in cases of 
urgency a notification under Sec. 4 (1) 
was not necessary, a suitable pro~ 
vision would have been made in Sec- 
tion 17 for that purpose. The provi- 
sions of that section show that even 
in cases of extreme urgency like the 
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maintenance of railway traffic by rea- 
son of any sudden change in the 
channel of any navigable river or 
other unforeseen emergency, the 
Legislature only thought it fit to by- 
pass the provisions of Section 5-A but 
not those of Section 4, sub-section (1). 


12. In this view, we did not think. 


it necessary to hear Mr. Gupte on the 
other points. The appeals will there- 
fore be allowed and the judgment of 
the High Court set aside. There will 
be no order as to costs. 

Appeals allowed. 


-AIR 1971 SUPREME COURT 318 
(V 58 C 74) 


(From: Madhya Pradesh)* 


S. M. SIKRI, V. BHARGAVA AND 
G. K. MITTER, JJ. 


Mathuralal, Appellant v. Keshar 
Bai and another, Respondents. 

Civil Appeal No. 774 of 1967, D/- 
20-2-1970. 

Transfer of Property Act (1882), 
Sections 58, 60 — Mortgage with pos- 
session — Lease back to mortgagor — 
Preliminary decree on mortgage but 
no application for final decree — 
Mortgagee only loses ` his right to 
recover money by sale of „property — 
Otherwise his security remains intact 
— Mortgagee can sue on rent note — 
— Mortgagor continues to have his 
right to redeem — AIR 1958 Bom 8; 
AIR 1957 Pat 24 and AIR 1944 Pat 5, 
Overruled. 


The leasing back of the property 
arises because of the mortgage with 
possession. If the security is good and 
considered -to ke 
mortgagee he should not be driven to 
file a suit on his mortgage when he 
can file a suit for realisation of the 
monies due under the rent note. The 
position of the creditor is strengthen- 
ed where the interest on the amount 
of the mortgage is not the same as 
the rental fixed. Under the provisions 
of Order 34, Rule 4, Civil P. C. the 
mortgagee cannot deprive the mort- 
gagor of his right to redeem except- 
ing by proceeding on his mortgage. 
So long as the mortgagor has a right 
to redeem the mortgage he can always 


*(Second Appeal No. 327 of 1963, D/- 
6-2-1967 — Madh. Pra.) 
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-_ Lalchand v. 


sufficient by the. 
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pay off the mortgagee and get -back 
possession. This position would con- 
tinue so long as the property is not 
sold under a final decree for sale 
under the provisions of Order 34, 
Civil P. C. The rights of a mortgagee 
do not merge in his rights under the 
preliminary decree for sale. If the 
right of the mortgagee arose on the 
strength of the rent note which con- 
tinued to be in force notwithstanding 
that the period for applying for a 
final decree for sale had expired, there 
could be no extinction of his right to 
sue for possession ‘because of Sec- 
tion 28 of the Limitation Act. AIR 
1958 Bom 8 and AIR 1957 Pat 24 and 
ATR 1944 Pat 5, Overruled; AIR 1963 
Raj 69, Approved. (Paras 15, 16, 17) 


Cases Referred: Chronological Paras 
(1963) ATR 1963 Raj 69 (V 50) 

= ILR (1962) 12 Raj 947, . 
Nenuram 14 
(1961) AIR 1961 Pat 133 (V 48) 
-.= 1960 BLJR 605, Ganpat 

Turi v. Md. Asraf Ali 12 
(1957) ATR 1957 Pat 24 (V 44), 


Ramnarain v. Sukhi 9, 10 


_ (1957) AIR 1957 Raj 32 (V 44) 


= ILR (1957) 7 Raj 268, 
Jankidas v. Laxminarain 13 
(1953) AIR 1953 Bom 8 (V 40) 
- = ILR (1958) Bom 765, Harilal 
: Bhagwanji v. Hemshanker 
(1944) AIR 1944 Pat 5 (V 31) 
= ILR 22 Pat 320, Umeshwar 
Prasad v. Dwarika Prasad 11 
- D. N. Mukherjee, Advocate, for Ap- 
pellant; Janardan Sharma, Advocate, 
for Respondents. 


The following Judgment of the 
Court was delivered by - 


MITTER, J.— This is an appeal by 
special leave from a judgment of the 
Madhya Pradesh High Court dated 6th 
February 1967 dismissing a Second 
Appeal by the appellant before this 
Court against a decree passed by the 
Additional District Judge of Ratlam 
for ejectment of the appellant from a 
house mortgaged by the predecessor- 
in-interest of .the - appellant to one 
Kesharimal for Rs. 3,100/- and further 
decreeing a claim for arrears of rent 
amounting to Rs. 731-35 and mesne 
profits at the rate of Rs. 20/- per 
month until eviction. 


2. The relevant facts are as 
follows. On July, 29, 1945 Mathuralal, 
predecessor-in-interest of the appel- 
lant, mortgaged his house in Ratlam 
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to Kesharimal for a sum of Rs. 3,100/- 
with possession. The deed of mort- 
gage contained the following terms:— 

1. That interest would run an Rs. 
3,100/- at Re. 0-10-0 per cent per 
mensem till realisation. 


2. The period of redemption would 


be two years. 

3. During the period of mortgage 
“the tenant as may be shall execute 
the rent notes in favour of the mort- 
gages and whatever rent shall be 
realised will be credited in lieu 
of interest and if the amount of rent 
shall exceed the amount of in-erest, 
the difference shall be deducted from 
the original sum due, but if the 
amount of interest shall exceed the 
amount of interest, the difference shall 
be deducted from the original sum 
due”. But if the amount of irterest 
shall exceed the amount of rent, then 
the mortgagor shall pay it. 

4. Notwithstanding any vecancy 
during the period of the mortgage the 
rent would continue. 

5. During the period of the mort- 
gage an account of the rent and 
interest shall be settled after every six 
months. 


6. The mortgagor undertook to keep 
the house in repairs during the period 
of the mortgage and in default of re- 
pairs by him the mortgagee was to 
be entitled to execute the necessary 
repairs and add the cost to his dues. 

7: “The burden cf the mortgage 
money shall be on the mor-zaged 
house. In case the amount is not 
realised from the house, the mortgagee 
shall have a right to take steps to 
realise his money” from the mort- 
gagor and his property of every kind. 

3. On the same day the mortgagor 
executed another document in favour 
of the mortgagee reciting that his 
house in Ratlam wads mortgaged with 
possession to the creditor wh3 was 
“having its possession” anc the 
mortgagor had taken the same an rent 
at Rs. 20 per month on the following 
terms :— 

1. The executant would pay the rent 
every month regularly and in default 
of payment of two months’ rent the 
mortgagee would be entitled to get him 
_ evicted. 

2. The executant would whit2-wash 
and repair the house and keep it in 
good condition. 

3. Kesharimal would be entitled to 
increase or decrease the rent. 
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4. The executant would vacate the 


_house whenever asked to do so. 


5. The executant would hand over 
possession of the house in the same 
condition in which he had received it. 


4. Kesharimal filed a suit on his 
mortgage in 1954 and a preliminary 
decree for sale for the amount of Rs. 
5,637-6-0 besides interest at the rate of 
Re. 0-10-0 per cent per mensem for 
six months on the sum of Rs. 3,600 
was duly passed. The defendant was 
directed to pay the full amount of the 
decree before the 24th May 1955 and 
in case of his doing so the property 
was to be released from the mortgage 
and the plaintiffs were to hand over 
all the documents which they had in = 
their possession, but in case of failure 
to pay the plaintifis would be entitled 
to file an application for the execution 
of the decree and get the property auc- 
tioned; and in case of non-satisfaction 
of the decree by the sale, the plaintiffs 
were to be at liberty to recover the 
balance of the decretal claim by a per- 
sonal decree against the defendant. 


5. It appears that Kesharimal had 
died during the pendency of the suit 
and his legal representatives were 
brought on record and the preliminary 
decree passed in their favour. What- 
ever be the reason no application for 
a final decree for sale of the property 
was made within the period fixed 
under the Limitation Act. The appli- 
cation for this purpose made by the 
executors to the estate of Kesharimal 
was dismissed on July 29, 1960 as 
barred. by limitation. On December 
27, 1960 the said executors filed a suit 
for ejectment against the appellant al- 
leging that the’ rent for the premises 
had remained unpaid from September 
29, 1957 till November 28, 1960. An 
amount of Rs. 731-75 was arrived at by 
totalling the rent for the period men- 
tioned and ` mesne profits from 29th 
November 1960 to 26th December 1960 
at the same rate and incidental charges 
and expenses and deducting therefrom 
the rent for two months which was 
barred by the lapse of time the plain- 
tiffs asked for a decree for ejectment 
and further mesne profits. The trial 
Judge dismissed the suit. But on ap- 
peal this was set aside and the plain- 
tiffs’ claim allowed in full. The High 
Court in Second Appeal maintained 
the decree of the appellate Court. 


6. The points urged by counsel for 
the appellant before us were: 
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.1. The rent note executed simul- 
. taneously with the mortgage was. a 
mere -device to secure payment of 
interest and did not record an in- 
dependent transaction. Further it did 
not create any relationship of landlord 
-and tenant. ; ; 


2. The plaintiffs’ right as mortgagee 
merged in the decree and execution 
thereof being barred by the laws of 
limitation the plaintiffs had lost all 
their rights. 7 


3. The mortgage being extinguished 
the mortgagor could not bring a suit 
for redemption. 


T. Before examining the contentions 
- urged we propose to note the substance 
of the two documents and what the 
parties sought to achieve thereby. It 
is clear that the mortgage was with 
possession of the house and that the 
mortgagee wanted to make sure of 
Rs. 20/- per month irrespective of the 
fact as to whether the mortgagor or 
some other person occupied the house 
and notwithstanding any vacancy 
during the period of the ‘mortgage. 
The sum of Rs. 20/- per month which 
the mortgagee wanted to ensure pay- 
ment of every month : 
interest stipulated for by -Re. 0-10-0 
per, month. There was to be no de- 
crease in this amount even if the 
mortgagor were to repay a portion of 
the principal. . The mortgagee had 
further the right.to increase or de- 
crease the rent and the mortgagor 
covenanted to vacate the property 
whenever the mortgagee asked for 
possession. In. cther words, if the 
mortgagee chose to go into possession 
himself, the mortgagor would be en- 
titled to have Rs. 20/- p. m. credited 
towards the. dues on the mortgage so 
long as he continued in possession. 


Even during the period of redemption. 


when the mortgagee .could not have 
sued for the mortgage money he still 
had a right to evict the mortgagor in 
case the latter defaulted in payment 
of Rs. 20/- a month for two months. 


8. It would appear that the rela- 


tionship between the parties was not . 


simply that of a mortgagee and mort- 
gagor: the creditor also had the rights. 
of a landlord qua his tenant besides 
other rights conferred on him which 


were greater than those possessed by. 


an ordinary landlord. There can be 
no doubt that by leasing the property 
back to the mortgagor in the way 


~ 
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to ensure the regular payment of 
interest but his rights were not limit- 
ed to that alone. In case he decided 
to go into possession himself the only 


-remedy left.to the mortgagor was to 


sue for redemption. This right under 
the Limitation Act of 1908 was to en- 
sure for 60 years from the date of the 
mortgage and the mortgagor had not 
lost his right to redeem notwithstand- 
ing the passing of the preliminary 
decree in the mortgage suit. -The 
mortgage security continued even 
after the passing of the said decree: 
if the mortgagee had continued in pos- 
session of the property after the pass- 
ing of the preliminary decree and did 
not-apply for a final decree, he would 
only lose his right to recover the 
mortgage money by sale of the pro- 
perty unless he applied for that pur- 
pose within the period of limitation 
Limitation: Act. After 
the mortgagee. had lost his right to 
apply for a final decree for sale he 
did not lose his status as a mortgagee: 
he only lost his remedy to recover the 
mortgage money by sale. The mort- 


- gagor did not lose his right to redeem. 


‘9. We may now examine the auth- 
orities which were cited at the Bar 
in aid of the respective contentions: 
In aid: of his first proposition Mr. 
Mukherjee relied principally on the 
decisions of the Bombay High Court 
in Harilal Bhagwanji v. Hemshanker, 
(AIR 1958 Bom 8) and Ramnarain v. 
Sukhi, (AIR 1957 Pat 24). The facts 
of the Bombay case were as follows. 
The defendant-appellant mortgaged 


with possession the house in suit for - 


Rs. 7,500/- on August 23, 1952. Under 
the deed of mortgage the principal 
amount was to carry interest at 9 per 
cent and both principal and interest 
were charged on the mortgaged pro- 
perty. A portion ‘of the house was 
already in the occupation of the plain- 
tiff as the defendant’s tenant on a 
monthly rental of Rs. 15/- and an- 
other portion was let out to one 
Mansukhlal at the rate of Rs. 17/- 
p.m., the defendant himself occupying 


‘the remaining part. of the house. 


Simultaneously with the mortgage a 


rent note was executed on the’ same 


day in respect of the portion of the 
house in the defendant's occupation 
which was leased back to him by the 
plaintiff for a term of six months at 
the rate of Rs. 24-4-0 per month. The 


Ye 
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plaintiff sued the defendant for pos- 
session of the said portion and for 


arrears of rent on the strength of the. 


rent note. The defence- was that the 
rent note was a nominal document 
executed for securing payment of 
interest and that. no relationship of 
landlord and tenant was created. It 
was contended that the principal 
money and interest were to be realis- 
` ed from the mortgaged property and 
a suit for rent alone which was in 
reality interest would not lie. It was 
held by the High Court that the fact 
that the two documents had varying 
periods of operation would not make 
any difference in the determination of 
the question as to whether they form- 
ed part of the same transaction or not. 
Further the rent to be realised from 
the tenant Mansukhlal was to be 
- eredited towards interest and the 
” significant circumstance was that the 
rent payable by the defendant under 
the rent note was fixed with a view 
to making up the interest on the mort- 
gage sum at 9 per cent. Although the 
mortgage deed recited that the plain- 
tiff could let out the property to any- 
one he liked. but as the property was 
already wholly occupied the High 
Court took the view that the question 
of leasing it out to another tenant was 
not in contemplation of the parties. 
As a result of the above findings the 
Court held that the rent note was a 
mere device for securing payment of 
interest. Reference was placed on 
AIR 1957 Pat 24 (supra) and it was 
held that although the decree for 
eviction of the defendant from the 
suit property could not stand, that 
awarding arrears of rent was to be 
maintained. 


10. In ATR 1957 Pat 24 (supra) an 
application was made by the defen- 
dant for setting aside the decree of 
the Small- Cause Court evicting him. 
The defendant had executed a usufruc- 
tuary mortgage in favour of the plain- 
tiff and by a kerayanama executed on 
the same day had taken back the 
house on a rent of Rs. 6/- per month 
from the plaintiff. He had not paid 
any rent for over three years and the 
suit was brought for recovery of 
arrears of rent for the said period. 
It was his contention that the agree- 
ment between the parties was not for 
execution of a usufructuary mortgage 
but one of a simple mortgage. It was 
further contended ‘on his behalf that 
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the mortgage and the kerayanama 
were one and the same transaction 
and no relationship of landlord and 
tenant was created and the ijara term 
having expired the plaintiff's remedy 
to recover the house rent which re- 
presented the interest on the mortgage 
money could only lie under Section 68 
of the Transfer of Property Act. The 
High Court referred to several deci- 
Sions and came to the conclusion that 
the intention of the parties was that 
the mortgagee would not get posses- 
sion of the mortgaged property but 
would only get interest on the amount 
advanced in the shape of rent so long 
as the lease continued and the amount 
payable under the kerayanama was 
interest on the mortgage money and 
net rent for use and occupation of the 
mortgaged property. The mortgage 
bond and the kerayanama being part 
of the. same transaction ihe mortgagee 
in execution of his decree for money 
obtained in respect of the so-called 
rent of the house against the mort- 
gagor would not be entitled to execute 
the decree for arrears of rent by sale 
of the property, as such a case would 
be governed by Order 34, Rule 14, 
Civil Procedure Code. In the result 
the claim of the creditor in excess of 
9 per cent. p. a. was rejected but as 
the defendant had been in occupation 
of the house, although under an in- 
valid lease, he was directed to pay 
compensation to the plaintiff for use 
and occupation of the house for the 
period of his occupation. — 


11. Reference may also be made to 
the case of Umeshwer Prasad v. 
Dwarika Prasad, (AIR 1944 Pat 5). In 
this case the mortgagor executed a 
usufructuary mortgage of certain pro- 
perties for Rs. 14,400/- for a period 
of seven years. Soon thereafter the 
mortgagee leased back the entire pro- 
perty to the mortgagor for a period of 
about seven years at the annual rent 
of Rs. 432/- which was equal to the 
interest on the sum advanced. It was 
held by the Patna High Court that the 
mortgage bond and the lease deed 
were parts of the same transaction 
and the fact that the periods of the 
two deeds were not identical was im- 
material and the case was governed 
by Order 34, Rule 14 and as such the 
mortgagee could not execute the de- 
cree for arrears of rent by sale of 
equity of redemption, 
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12. In Ganpat Ruri v. Md. Asraf 
Ali, (AIR 1961 Pat 133) the plaintiff 
had filed a suit claiming ‘arrears of 
rent at the rate of Rs. 20/- per month 
in respect of a house which had been 
given to him by the defendant in 
usufructuary mortgage by a register- 
ed document, the property being let 
out to the defendant on ‘lease on the 
same -day at the monthly rent of 
Rs. 20/-. Applying the test as to 
whether on a reasonable construction 
of the two documents the property 
given in security was not only for the 
principal amount secured under the 
bond but also for the interest accruing 
thereupon, the Court held that the 
transactions were two different iransac- 
tions and for this reliance was placed 
on the fact that no rate of interest 
was prescribed in the bond and 
Rs. 20/- p. m. could not possibly be 
treated as interest due on the princi- 
pal amount of Rs. 500/-. 


13. In contrast with the above 
cases reference may be made to the 
case of Jankidas v. Laxminarain, ILR 
(1957) 7 Raj 268 = (AIR 1957 Raj 32). 
In this case the plaintiffs who were 
usufructuary mortgagees of a house 
gave a lease of it to the defendant 
mortgagor on rent and put the lessee 
in possession thereof on the same day. 
The rent remaining unpaid the plain- 
tiff filed a suit for arrears of rent and 
ejectment. Ultimately however the 
High Court of ‘the 
Marwar granted a decree for arrears 
of rent but refused the prayer for 
ejectment. The . plaintiff thereupon 
filed the suit in 1953 claiming arrears 
of rent amounting. to Rs. 126/- for 
three years preceding the date of the 
suit. The suit was resisted by the 
defendant who among other pleas, 
contended that the suit was barred by 
Or. II, Rule 2, Civil P. C. There it was 
said that although the mortgage and 
the deed of lease represented one 
transaction that would not mean that 
no tenancy came into existence by the 
execution of the deed of lease. It was 
held that the right which arose to the 
mortgagees to sue for rent was an in- 
dependent obligation though it might 
be part of the same transaction in the 
sense that it was brought into exist- 
ence by an arrangement made at the 
same time for a common purpose. 


14. In Lalchand v. Nenuram, ILR 
(1962) 12 Raj 947.= (AIR 1963 Raj 
69) the defendants had executed a 


former State of = 


A. LR. 


mortgage in favour of the plaintiff's 
agreeing to pay interest at 8 per cent. 
p. a. which came to Rs. 27-8-0 per 
month. The mortgagors had deliver- 
ed possession to the mortgagees and a 
registered qubuliat reciting that they 
were taking on lease the property 
described at a monthly rental of 
Rs. 27-8-0. The lower Courts took the 
view that the mortgage deed was a 
rent note and part and parcel of the 
same transaction and . the plaintiffs 
were not entitled to get a decree for 
ejectment on -the basis of the rent 
note. Rejecting this the Rajasthan 
High Court observed at p. 952 (of ILR 
Raj) = (at pp. 71-72 of ATR): 

“Whether the two documents re- 
present one transaction or two dif- 
ferent transactions, a Court of law 
should be anxious’ to give effect to 
the terms in both the documents in- . 
stead of being unduly critical about 
them sesse. s... Having secured the 
possession of the mortgage, the mort- 
gagee is further entitled to lease it 
out even to the mortgagor. It is in 
the interest of the mortgagor that the 
property.is leased out to him as he 
can better look after it. There is 
nothing objectionable in this, nor is 
there any statutory prohibition for 
such transactions. Now if the parties 
do this by executing proper docu- 
ments, it is the duty of the Court of 
law to give effect to them”. 


15. The reasoning of the Rajasthan 
judgment seems to be logical and 
commends itself to us. In all such 
eases the leasing back of the property 
arises because of the mortgage with 
possession but we find ourselves un- 
able to hold that the mortgagee does 
not secure to himself any rights under 
the deed of lease but must proceed 
on his mortgage in case the amount 
secured to him under the deed of lease 
is not paid. If the security is good 
and considered to be sufficient by the 
mortgagee there is no reason why he 
should be driven to file a suit on his 
mortgage when he can file a suit for 
realisation of the moneys due under the 
rent note. The position of the credi- 
tor is strengthened whereas in this 
case the interest on the amount of the 
mortgage is not the same as the ren- 
tal fixed. If during the continuance of 
the security the mortgagee wants to 
sue the mortgagor on the basis of the 
rent note and take possession himself] 
or to induct some other tenant thereby 
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securing to himself the amount which 
the mortgagor had covenanted to pay, 
there can be no legal objection to it. 
Under the provisions of Order 34, 
Rule 4, he cannot deprive the mort- 
gagor of his right to redeem excepting 
by proceeding on his mortgage. Al- 
though we express no final opinion 
en this point it may be that a mort- 
gagee who secures a decree for pay- 
ment of arrears of rert cannot put the 
property to sale for realisation of the 
amount decreed but there can be no 
objection to his suing for possession 
if the rent note entitles him to do so. 
So long as the mortgagor had a right 
to redeem the mortgage he can always 
pay off the mortgagee and get back 
possession. This position would con- 
tinue so long as the property is not 
sold under a final decree for sale 
under the provisions of Order 34 
Civil P. C. 


16. In our opinion- the second con- 
tention put forward on behalf of the 
appellant has no force. The rights of 
a mortgagee do nct merge in his 
rights under the preliminary decree 
for sale. -As already mentioned, the 
mortgagee lost his right to recover the 
money by sale of the mortgaged pro- 
perty; otherwise his security remain- 
ed intact and the mortgagor continued 
to have his right to redeem the pro- 
perty. 


17. As regards the third point the 
only statutory provision to which a 
reference was made was Section 28 of 
the Limitation Act of 1908 which 
provided that: 


“At the determination of the period 
hereby limited to any person for 
instituting a suit for possession of any 
property, his right to such property 
shall be extinguished”. 


If the right of the mortgagee arose 
on the strength of the rent note which 
continued to be in force notwithstand- 
ing that the period for applying for 
a final decree for sale had expired, 
there could be no extinction of his 
right to sue for possession because of 
Section 28 of the Limitation Act. 


18. In the result the appeal fails 
, and is dismissed with costs. 





Appeal dismissed. 
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(From: Bombay)" 
J. M. SHELAT AND 
C. A. VAIDIALINGAM, JJ. 

Jijabai Vithalrao Gajre, Appellant 
v. Pathankhan and others, Respon- 
dents. 

Civil Appeal No. 40 of 1967, D/- 
1-9-1970. 

(A) Constitution of India, Art. 227 
— Powers of High Court — Not grea- 
ter than those under Article 226 — 
Power limited to seeing that tribunals 
function within limits of their autho- 
rity — High Court cannot sit in appeal 
against order of Tribunal — High 
Court while agreeing with Revenue 
Tribunal on all material findings, dif- 
fering in two material aspects which 
affect jurisdiction, of Revenue Tribunal 
to grant necessary relief — High Court 
commits no error of jurisdiction. 

(Para 9) 

(B) Hindu Minority and Guardian- 
ship Act (1956), Section 6 — Natural 
guardians — Mother comes only after 


‘death of father — Position is same 


under Hindu Law — Father though 
alive not taking any interest in minor 
and as good as non-existent —- Mother 
treated as natural guardian — (Hindu 
Law — Minority and Guardianship). 
The position in the Hindu Law as 
well as under Section 6 of the Act is 
that normally when the father is alive 
he is the natural guardian and it is 
only after him that the mother be- 
comes the natural guardian. Where 
the father was alive but had fallen 
out with the mother of the minor 
daughter and was living separately 
for several years without taking any ` 
interest in the affairs of the minor who 
was in the keeping and care of the 
mother it was held that in the pecu- 
liar circumstances, the father should 
be treated as if non-existent and there- 
fore the mother could be considered as 
the. natural guardian cf the minor’s 
person as well as property and had 
power to bind the minor by granting 
lease of her land in proper course of 
management of the property. 
(Paras 11, 12) 
(C) Tenancy Laws Bombay 
Tenancy and Agricultural Lands 


*(Special Civil Appln. No. 499 of 1965, 
D/- 13-7-1966 — Bom. at Nag.) 


__ DN/IN/£98/70/KSB/M 
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(Vidarbha Region) Act (99 of 1958), 
Sections 39 and 38 — Lease created 
by landlord prior to 1-4-1957 — Sec- 
tion 39 -does not apply as one of 
essential conditions of maintainability 
of application under Section 39 is that 
lease should not be one created earlier 
than 1-4-1957 — High Court held was 
right in treating application as one 
under Section 36 read with’ Section 38 
and granting relief of possession of 
half area of lands leased, under Sec- 
tion 38 (4) (a), proviso (i) with requi- 
Site direction to Revenue Court. 
(Paras 13, 15) 

Cases Referred: 
(1966) Civil Appeal No. 35. of 

1966, D/- 17-3-1966 (SC), Ram- 

bhau v. Shankar Singh 
(1958) ATR.1958 SC 398 (V 45) = 

1958 SCR 1240, Nagendra Nath 

Bora v. Commr. of Hills Division 

and Appeals Assam’ 


The following Judgment. of the 


Court was delivered by 


VAIDIALINGAM, J.:— This appeal, 
by special leave,- is directed against 
the judgment and order dated July 13, 
1966 of the High Court of Bombay 
(Nagpur Bench) in Special Civil Ap- 
plication No. 499 of 1965 filed under 
Article 227 of the Constitution by the 
first respondent herein (to be referred 
as the tenant). i 


2. The appellant (to be referred as 
the landlord) was the daughter of oné 
Champatrao. She had obtained from 
her father under 
September 15, 1944 the suit field 
survey No. 56 of an extent of 27 acres 
37 gunthas. As owner of the lands 
she served a notice dated March 31, 
1962 on the tenant informing him of 
her intention to terminate his tenancy 
of the lands on the ground that ‘she 
required the lands bona fide for her 
personal cultivation. On March 30, 
1963. she filed an application before 
the Naib Tahsildar; Darwha under 


Section 36 read with Section 39 of the. 


Bombay Tenancy . and Agricultural 


Lands (Vidarbha Region) Act, Bombay . 


Act No. XCIX of 1958 (hereinafter 
referred to as the Act) for termina- 
tion of tenancy of the tenant and for 
directing him to surrender possession 
of the entire lands -comprised in field 
survey No. 56. Later on she amended 
her application and prayed in the 
alternative that if for any reason she 
was found not entitled to get posses- 
sion of the entire lands, she may be 


Chronological Paras - 


„within one 


a gift deed dated 
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allowed to recover half of the lands 
in the possession of the tenant and 
that in respect of that half, in the 
eastern portion 13 acres and 38 


_gunthas may be allotted to: her. 


3. The tenant resisted the claim of 
the landlord on various grounds. He 
pleaded that the father and mother 
of the landlord had fallen out very 
long ago and that the landlord was a 
minor, was being looked after and 
protected by her mother Smt. 
Chandrabhagabai and the mother was 
managing the suit properties on behalf 
of her minor daughter. In the course 
of such management the suit proper- 
ties were being leased in his favour 
from time .to time beginning from 
1951-52 and as such he has been in 
possession as tenant from April, 1951. 
Though the original leases granted by 
the mother were oral, for the year 
1956-57 he had executed a kabuliyat 
in favour of the landlord represented 
by her mother as guardian. Inas- 
much as he had been the tenant of 
the properties under a lease created 
prior to April 1, 1957, he had acquired 
the status of a protected lessee even 
before the coming into force of the 
Act. He further pleaded that as the 
landlord had not filed the application 
year of the coming into 
force of the Act, her claim was barred 
by limitation and the application 
under Section 39 was not maintain- 
able. He had also raised a contro- 
versy .regarding her date of birth as 
well as the validity of the notice dated 
March 31,- 1962, issued by the land- 


- lord. 


4. The Naib Tahsildar held that 
the application filed by. the landlord 
under Section 36 read with Section 39 
was maintainable and that the notice 
issued by her on March 31, 1962 was 
valid. He further found that the 
landlord was born on July 6, 1944 and 
attained majority on July 6, 1962. On 
an interpretation of Section 39, the 
Naib Tahsildar found that the land- 
lord was entitled to file the applica- 
tion within one year after her attain- 
ing majority and in this case the ap- 
plication has been filed within that 
time. He further found that there 
were oral leases granted by the 
mother of the landlord in favour of 
the tenant from 1951 onwards and 
that the tenant had also executed a 
lease deed in favour of the landlord 
represented by her mother on Febru- 
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ary 12, 1956 for the year 1935-57 
and that he has been in possession of 
the lands as tenant even during the 
period 1958-59. But the’ Naib Tansil- 
dar ‘held that as the father of the 
appellant was alive and was ir law 
her natural guardian, the lease execut- 
ed by the tenant on February 12, 1956 
was not legal and valid as the mcther 
was not entitled to represent her 
minor daughter. But as the t=nant 
was in occupation of the lands during 
the year 1958-59, he must be treated 
as a deemed tenant under Section 6 
of the Act. On this reasoning he 
held that the lease in favour af the 
tenant can be taken as a lease after 
April 1, 1957 and hence the lardlord 
was entitled to get relief under Sec- 
tion 39 of the Act. In view cc his 
further finding that the landlord had 
no other land and no other sourze: of 
income and as the suit lands were 
less than the family holding, sh= was 
entitled to get possession of the =ntire 
lands from the tenant. Accordingly 
he granted the relief asked for k7 the 
landlord in full. The findings o? the 
Naib Tahsildar enumerated <«bove 
were confirmed by the Sub-Div&ional 
Officer, Darwha in the appeal filed by 
the tenant. The Makarashtra Rerenue 
Tribunal, whose revisional jucz-sdic- 
tion was invoked by the tenant also 
substantially confirmed the findings 
of the two subordinate .authorities. 


5. All these three orders were 
challenged by the tenant befor= the 
High Court in the writ petition under 
Article 227 of the Constitution. The 
High Court, in its order under eppeal, 


has accepted the findings o2 facts 
regarding the date of birth xf the 
landlord; the date of her atteining 


majority as well as the legal validity 
of the notice issued by he> on 
March 31, 1962. The High Cou also 
accepted the finding recorded by the 
Revenue Tribunal that the father and 
mother had fallen out and were living 
separate and that the father wes not 
looking after the interests of his minor 
daughter and that, on the other hand, 
the landlord was living under the care 
and protection of her mother Smt. 
Chandrabhagabai, „who was _ also 
managing the suit properties on her 
behalf. The High Court also found 
that the tenant has been in poss2ssion 
of the lands on the basis of the lease 
granted in his favour by the mother 
from - 1951 ` onwards. But the High 
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Court differed from the views ex- 
pressed by the Revenue Tribunal on 
two important aspects, namely, (i) legal 
validity of the lease granted by the 
mother of the landlord in favour of 
the tenant and (ii) the maintainability 
of the application filed by the land- 
lord under Section 39 of the Act. 
Regarding validity of the lease grant- 
ed by the mother, the High Court held 
that even if the oral leases from 1951 
onwards are. eliminated, there has 
been a written lease executed by the 
tenant on February 12, 1956 in favour 
of the landlord represented by her 
mother for the year 1956-57. As the 
father was not taking any interest in 


- his minor daughter’s affairs and as the 


mother was looking after her minor 
daughter's interest and managing the 
suit properties, the mother must be 
considered, -in the circumstances, to 
be the natural guardian of the land- 
lord and as natural guardian she was 
entitled to lease the properties and 
hence the written lease granted by 
her on February 12, 1956 was legal 
and valid, and therefore the lease in 
favour of the tenant is one created 
prior to April 1, 1957 and hence Sec- 
tion 39 was not attracted. 


6. The High Court on a construc- 
tion of Section 39 of the Act held that 
as the Act had come into force on 
January 28, 1961, the ‘application 
should have been filed within one 
year, namely, on or before January 28, 
1962. The landlord was not entitled 
to file the application as she has done 
in the present case within one year of 
her attaining majority as Section 39 


does- not give any such extended 
period for minors. Hence the High 
Court held that application filed on 


March 30, 1963 was barred by limita- 
tion. Notwithstanding the finding that 
the application under Section 39 was 
not maintainable the High Court held 
that the landlord’s application could 
be -treated as one filed under Sec- 
tion 36 read with Section 38 and as 
the application. had been filed within 
the period referred to in Section 38, 
she could be granted the relief under 
the latter section. In this view the 
High Court held that though the land- 
lord was not-entitled io possession of 
the entire field as claimed by her, she 
is nevertheless entitled to resume for 
personal cultivation one third of the 
family holding, or half of the land 
leased by her, whichever is more. In 
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this view the High Court remanded 
the proceedings tó the Naib Tahsildar 
for passing necessary orders treating 
the application filed by the appellant 
as one under Section 36 read with 
Section 38. : 


7. Mr. G. L. Sanghi, learned coun- 
sel for the appellant raised three con- 
tentions: (i) the High Court in exer- 
cising jurisdiction under Article 227 
of the Constitution has functioned in 
this case as a Court of Appeal and 
interfered with the concurrent find- 
ings of facts recorded by the three 
revenue tribunals and such exercise of 
jurisdiction is not warranted by the 


decisions of this Court: (ii) the High. 


Court’s view that the lease executed 
by the mother on behalf of the appel- 
lant on February 12, 1956, as guardian 
of the appellant is valid in law, is 
erroneous: (iii) the High Court’s view 
that the application filed by the appel- 
lant before the Naib- Tahsildar on 
March 30, 1963 is barred by limitation 
and as such the application under Sec- 
tion 39 is not maintainable, is again 
erroneous. 


8. On the other hand, Mr. Danial 
A. Latifi, learned counsel appearing 
for the tenant respondent has urged 
that the High Court has not exceed- 
ed its jurisdiction under Article 227, 
but has strictly limited its inquiry to 
‘find out whether . the - subordinate 
tribunals have functioned within the 
limits of their. jurisdiction. All the 
findings of facts recorded by those 
tribunals have been accepted by the 
High Court. The High Court has only 
differed on the question of interpreta- 
tion. to be placed on the material sec- 
tions so as to find out whether -the 
revenue tribunals had jurisdiction to 
entertain the application of the appel- 
lant under Section 36 read with Sec- 
tion 39 of the Act. The learned coun- 
sel also pointed out that on the find- 
ings recorded by the revenue tribu- 
nals about ‘the father not taking any 
interest in the affairs of the minor 
daughter, the High Court has come to 
a different conclusion of law that the 
mother, under the circumstances, was 
the natural guardian of her minor 


daughter and was competent to enter. 


into lease. transactions on behalf of 
the appellant. If it was found that 
the lease transaction entered into with 
the tenant by the mother of the ap- 
pellant was valid, the nature of the 
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reliefs to be granted to the appellant 
under the Act will radically differ. 
The counsel further urged that the 
construction placed upon Section 39 
of the Act by the High Court is also 
correct. f 


9. Mr. Sanghi in support of ħis 
first contention has drawn our atten- 
tion to the principles: laid down in 
Nagendra Nath Bora v. Commr. of 
Hills Division and Appeals, Assam, 
1958 SCR 1240 = (AIR 1958 SC 398) 
and in Rambhau v. Shankar Singh, 
Civil Appeal No. 35 of 1966, D/- 17-3- 
1966 (SC). It is no doubt true that 
this Court has held in those decisions 
that the powers of the- High Court 
under Article 227 are not greater than 
the powers under Article 226 of the 
Constitution. It has been further laid 
down that the power of interference 
under Article 227 was limited to see- 
ing that the tribunals function within 
the limits of their authority and that 
the High Courts cannot sit in appeal 
against the order. of a tribunal in a 
petition under Article 227. In our 
opinion, the High Court in this case 
cannot be considered to have exceed- 
ed its jurisdiction under Article 227 of 
the Constitution. We have already 
stated that all findings on material 
facts have been accepted by the High 
Court. -It is only on two material as- 
pects which affect the jurisdiction of 
the revenue tribunals to grant the 
necessary relief under the Act that 
the High Court differed. - Those were: 
(Gi) the power of the mother on the 
facts found by the tribunals to grant 
the lease on behalf of her minor daugh- 
fer and its legal effect; and (ii) the 
maintainability of the application of 
the appellant under Section 39 of the 
Act. Therefore, we cannot accept the 
contention of Mr. Sanghi that any 
error has been committed by the-High 
Court in considering these aspects in 
proceedings únder Article 227. 


10. The, nature of the relief that 
could be granted to the appellant 
under the Act depends upon the ques- 
tion whether the tenancy in this case 
has been created “not earlier than 
the first day of April, 1957”. There 
is no controversy that the appellant 
was not owning lands exceeding a 
family holding. If the tenancy in 
favour of the tenant in this case is 
one created “not earlier than the first 
day of April, 1957” and if the other 
conditions mentioned in Section 39 are 
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satisfied, the relief could be granted 
to the appellant under that section. 
We have already referred to the =acts 
that the appellant’s application was 
under Section 36 read with Section 39. 
In order to find out whether the ~ease 
in this case is one created “not earlier 
than the first day of April, 19577, it 
is really necessary to inquire about 
the legal effect of the lease executed 
by the mother as guardian of the ap- 
pellant on February 12, 1956, foz the 
year 1956-57. If that lease is valid 
and binding on the appellant. the 
result will be that Section 39 wil not 
be attracted. Therefore, we will first 
consider the question as to the legal 
effect of the lease granted by the 
mother, which is the subject ol the 
second contention raised by Mr. 
Sanghi. Mr. Sanghi urged that on the 
findings of all revenue tribunals and 
accepted by the High Court, Charapat- 
rao, the father of the appellant was 
admittedly alive. If so, the father is the 
natural guardian of the appellant 
under the Hindu Law. Thougk the 
appellant may have been stz=ying 
under the protection of her mother 
Smt. Chandrabhagabai, the mother 
had no authority in law to execute 
the lease deed so as to bind the eppel- 
lant. The counsel further urged that 
even if it be held that the mothez was 
competent to enter inta lease transac- 
tions on behalf of her minor daughter, 
there is no evidence led by the tenant 
that the lease is beneficial or acvan- 
tageous to the interest of the 
minor. Under those circumstances 
the counsel urged, the lease is void 
and has to be ignored, and if sc this 
is not a case of tenancy created “not 
earlier than the first day of april, 
1957” and hence Section 39 fully 
applies to the facts of this case. 


11. We are not impressed witk this 
contention of Mr. Sanghi. Mr. Sanghi 
referred us to certain decisions here 
the powers of a guardian of a minor 
have been considersd. But ir the 
view that we take that the conteation 
of Mr. Sanghi in this regard 
acceptable ‘to us, no useful ptcpose 
will be served by reference to those 
decisions. We have already ret=rred 
to the fact that the father and mother 
ofthe appellant had fallen out and that 
the mother was living separately for 
over 20 years. It was the mother who 
was actually managing the affairs of 
her minor daughter, who was under 
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her care and protection. From 1951 
onwards the mother in the usual 
course of management had been 
leasing out the properties of the 
appellant to the tenant. Though 
from 1951 to 1956 the leases were 
oral, for the year 1956-57 a writ- 
ten lease was executed by the tenant 
in favour of the appellant represented 
by her mother. It is no doubt true 
that the father was alive but he was 
not taking any interest in the affairs 
of the minor and it was as good as 
if he was non-existent so far as the 
minor appellant was concerned. We 
are inclined to agree with the view of 
the High Court that in the particular 
circumstances of this case, the mother 
can be considered to ke the natural 
guardian of her minor daughter. It 
is needless to state that even before 
the passing of the Hindu Minority and 
Guardianship Act, 1956 (Act 32 of 
1956) the mother is the natural guar- 
dian after the father. The above 
Act came into force on August 25, 
1956 and under Section 6 the natural 
guardians of a Hindu minor in respect 
of the minor’s person as well as the 
minor’s property are the father and 
after him the mother. The position 
in the Hindu Law before this enact- 
ment was also the same. That is why 
we have stated that normally when 
the father is alive he is the natural 
guardian and it is only after him that 
the mother becomes the natural guar- 
dian. But on the facts found above 
the mother was rightly treated by the 
High Court as the natural guardian. 


12. It has also been found by the 
High Court and all the revenue tribu- 
nals that the mother was protecting 
the appellant and looking after her 
interest and was also managing the 
suit lands by leasing them to the 
tenant. There is no evidence to esta- 
blish that the transacticn of lease is 
in any way an imprudent one or not 
in the interest of the minor appellant. 
It has also been found that the lease 
in favour of the tenant has begun 
from 1951. Though the lease for some 
years was oral, for the year 1956-57 
a written lease deed was executed on 
February, 12, 1956 by she tenant in 
favour of the appellant represented 
by her mother as guardian. If so, it 
follows, as held by the High Court, 
that the tenancy had been created 
even prior “to the first day of April, 
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1957”. Though the revenue tribunals 
also found that the tenant was in pos- 
session of the properties as lessee 
from 1951: onwards, they declined to 
recognise his rights, on the view that 
those leases were not binding on the 
appellant. That view, as we have 
already pointed out, is erroneous. 
Therefore, it follows that the conten- 
tion of Mr. Sanghi that the High 
Court’s view about the validity and 
legality of the lease executed by the 
mother on February 12, 1956 is not 
correct, cannot be accepted. 


13. In view of the above - finding 
that the lease executed on February 
12, 1956 is valid and binding on the 
appellant, it follows „that this is not 
a case of a tenancy created by the 
landlord “not earlier than the first 
day of April, 1957” which is one of 
the essential ingredients for the main- 
tainability of the application .under 
Section 39. 
tention of Mr. Sanghi that the con- 
struction placed upon Section 39 by 
the High Court and holding that the 
application of the appellant is barred 
by limitation is not correct, does not 
arise for consideration. The applica- 
bility of Section 39 would have arisen 
for consideration only if it had been 
found that the lease by the mother is 
not valid and by virtue of occupation 
of the land in 1958-59 the tenant is 
to be considered as a ‘deemed tenant’ 
under Section 6. ; 


14. We may, however, indicate 
that the High Court has held that 
Section 39 will not apply on the 
ground that the lease in this case is 
prior to April 1, 1957, and the appli- 
cation filed by the appellant on March 
30, 1963 was barred by limitation. So 
far as the view of the High Court 
that the lease in this case is one 
created prior to April 1, 1957 is con- 
cerned, we have already accepted 
that finding. Regarding the appli- 


cation being barred by limitation, the - 


view of the High Court briefly is as 
follows: The Act in the Vidarbha 
region came into force on January 28, 
1961. Under Section 39, sub- section 
(1), the application by the landlord 
should be filed, within one year from 
the date of the Act coming into force, 
i.e, on or before January 28, 1962. 
Sections 38 and 39-A while providing 
a period for making the application 
had also enabled a minor to file an ap- 


Therefore, the third con- . 
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plication within one year of his or her 
attaining majority. Similar provisions 
are not to be found in Section 39 (1). 
Therefore, the fact that the appellant 
attained majority on July 6, 1962 and 
had filed the application within one 
year of her attaining majority, is of 
no avail. The High Court declined to 
accept the contention of behalf of the 
appellant that the words but subject 
to the provisions of sub-section (2) 
occurring in Section 39 (1) referred to 
the enabling provisions in favour of 
the minor contained in sub-section (2) 
of Section 38. At any rate as one of the 


‘ingredients for attracting Section 39, 


namely, the tenancy having been creat- 
ed after April 1, 1957, is not present in 
this case anc as such Section 39 stands 
eliminated, we do not think it neces- 
sary to express any opinion on the 
construction placed by the High Court 


on Section $9 (1) regarding other as- 
pects. - 
15. The High Court has rightly 


pointed-out that the revenue tribunals 
have only proceeded to grant relief to 
the appellant on the basis that Sec- 
‘tion 39 is inapplicable. However, the 
High Court, even after - holding that 
Section 39 does not apply, has shown 
consideration to the appellant . when 
it has treated her application as one 
under Section 36 read with Section 38. 
Applying Section 38, the appellant 
would not be entitled to the posses- 


‘sion of the. entire field. As per clause 


(a) proviso (i) ofsub-see. (4) of Sec- 
tion 38, she would be entitled to re- 
sume for personal cultivation either 
one third of the family holding or 
half of the lands leased by her, which- 
ever is more. It is seen that the High 
Court was informed that the family 
holding in this case consists of 32 acres 
and on that basis the High Court held 
that half of the land leased would be 
more and as such the appellant would 
be entitled to get possession of half of 
the area leased, namely, half of 27 
acres and 37 gunthas. It is for the 


. purpose of effecting a division of the 


leased properties into two-halves and 
place the landlord -and the tenant in 
possession of one portion, that the 
High Court after setting aside the 
order of the revenue tribunals remand- 
ed the matter to the Naib Tahsildar. 
Those directions given by the High 
Court, in our view, are perfectly cor- 
rect and justified. 
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16.: The appeal fails and is dismiss- 
ed with costs of. the first respondent. 
` Appeal dismissed. 
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Bajaj Auto Ltd., Poona, Appellant 
v. N. K. Firodia and another etc, Res- 
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Civil Appeals Nos. 546, 547 and 692 
to 1031 of 1970, D/- 4-9-1970. 

Companies Act (1956), Secticn 111 
(2) — Transfer of shares — Aksolute 
discretion vested in directors under 


articles of company to refuse registra- 


tion — Test for Court to consider how 
far reasons for refusal were justified 
— Refusal in this case was held arbi- 
frary and unjustified. 

Where the directors under the arti- 
cles of a company have uncontrolled 
and absolute discretion in regard to 
declining registration of transfer of 
shares, discretion does not mean a 
bare affirmation or negation of 3 pro- 
posal. Discretion implies: just- and 
proper consideration of the proposal 
in the facts and circumstances of the 
case. In the exercise of that discre- 
tion the directors will Act fər the 
paramount interest of the company 
and for the general interest >f the 
shareholders because the directars are 
in a fiduciary position both tcwards 
the company and towards every 
shareholder. The directors are there- 
fore required to act bona fide and not 
arbitrarily and not for any colateral 
motive. 

If the articles permit the directors 
to decline to register transfer of shares 
without stating the reasons, the Court 
would not draw unfavourable infer- 
ences against the directors b2cause 
they did not give reasons. In other 
words, the Court will assume that the 
directors acted. reasonably and bona 
fide and those who allege to the con- 
trary would have to prove and esta- 
blish the same by evidence. “Where 
however the diréctors gave reasons 
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the Court would consider whether 
they were legitimate ard whether the 
directors proceeded on a right or 
wrong principle. (Para 14) 

The reasons of the directors have 
to be tested from three points of view: 
First, whether the directors acted in 
the interest of the company; secondly, 
whether they acted on a wrong princi- 
ple; and, thirdly, whether they acted 
with an oblique motive or for a 
collateral purpose. The discretion of 
the directors would be nullified if it 
were established that the Directors 
acted oppressively, capriciously or in 
some other way mala fide. (Para 15) 

If the Court found that the Directors 
gave reasons which were legitimate, 
the. Court would no- overrule that 
decision merely on the ground that 
the Court would not have come to the 
same conclusion. (Para 22) 


The discretion of the Directors is 
to be tested as the opinion of fair and 
sensible men inthe interest of the 
company. - (Para 34) 

Held, (in the circumstances of the 
case) that the Directcrs did not act 
bona fide nor did they act in the 
general interest of the company. On 
the contrary they acted upon a wrong 
principle and for the oblique motive. 
The inescapable conclusion was that 
the Directors acted arbitrarily and 
unjustifiably. Case law discussed. 

l ‘(Para 34) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 1669 (V 48) 

= (1962) 2 SCR 339, M/s. Hari- 

nagar Sugar Mills Ltd. v. Shyam 

Sunder Jhunjhunwala 15 
(1956) AIR 1956 Nag 20 (V 43) 

= ILR (1955) Nag 1016, Balwant 

Transport Co. Ltd. v. Y. H. 

Deshpande 22 
(1950) 1950-2 All ER 1120 = 

1951 Ch 286, Greenhalgh v. 

Arderne.Cinemas Ltd. 16 
(1942) 1942 Ch 304 = 111 LJ Ch 

ae In re Smith and Fawcett 

t 


: 4 23 
(1917) 1917-1 Ch 123 = 86 LJ 

Ch 65, In re Bede Steam Ship- 

ping Co. Ltd. 7, 18 


1 
(1900) ILR 22 All 410 = 1960 
All WN 139, Muir Mills Co. 
Ltd. of Cawnpore v. T. H. 
- Condon 25 
(1892) ILR 16 Bom 80, Kaikhosro 
Muncharji Heeramaneck v. 
‘Coorla Spinning and Weavin 
Co. . 24 
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(1891) 7 TLR 689 = 65 LT 245, 
In re Bell Brothers Ltd. 19, 20, 21 
(1877) 6 Ch D 70 = 46 LJ Ch 


317, Pender v. Lushington 21 
(1872) 8 Ch A 446 = 42 LJ Ch 
183, Ex parte Penney 17 


M/s. €. K. Daphtary, A. K. Sen and 


Dr. D. M. Singhvi, Senior Advocates, 
(M/s. S. R. Swarup and B. Datta, 
Advocates, and M/s. J. B. Dadachanji, 
O..C. Mathur and Ravinder Narain, 
‘Advocates of M/s. J. B. Dadachanii 
and Co., with them), for Appellant 
(In all the Appeals); M/s. F, S. Nari- 
man, A. B. Diwan, K. J. Merchant 
.and I. N. Shroff, Advocates, for Res- 
pondent No. 1 (In all the Appeals). 


The following Judgment of the 
Court was delivered by ; 


RAY, J.:— These appeals are by 
special leave against the order dated 
14th March, 1970 made by the Company 
Law Board, Department of Company 
Affairs, Ministry of Industrial 
Development, Internal Trade and Com- 
pany Affairs, New Delhi, under Sec- 
tion 111 (3) of the Companies Act, 
1956 directing the appellant company 
to register transfer of 3643 shares 
forming the subject matter of these 
appeals. - 


2. The respondents in these ap- 
peals are Jaya Hind Industries Ltd., 
N. K. Firodia and other persons who 
will be referred to as the Firodia 
group. The appellant will be referred 
to as the Bajaj group. 


3. The Firodia group lodged in 
different lots 3643 shares of the ap- 
pellant for, being transferred to dif- 
ferent names. Jaya Hind Industries 
Private Ltd., applied for transfer of 
1500 shares in their names. Firodia 
applied for transfer of 30 shares in 
his name. .The other 
in the names of associates, nominees 
and friends of the Firodia group. The 
Board of the appellant refused to 
register transfer of the said shares at 
the Board meetings held on 23 May, 
1968 in respect of 2532 shares and on 
24 June, 1968 in respect of 1111 
shares. The appellant communicated 
the said refusal to transfer the shares 
in the month of June, 1968. 


4. Thereafter, in the month of 
August, 1968, 338 appeals were filed 
before the Company Law Board in 
respect of refusal of the appellant to 
transfer 3643 shares. The Company 


_vate Ltd., was 


transfers were | 
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Law Board by its letter dated 16th 
January, 1969 asked the appellant to 
disclose the reasons for réfusal to 
register transfer of shares. The ap- 
pellant company ` gave three reasons 
for refusal to register transfer of the 
said 3643 shares. First, that Jaya 
Hind Industries Private Ltd., was a 


_ beneficiary to the extent of th share in 


the Managing Agency remuneration 
receivable by Jamnalal Sons Private 
Ltd., from Bajaj Auto’ Ltd., and yet 
N. K. Firodia chose to write to the 
Company Law Board against the 
extension of the Managing Agency of 
Jamnalal Sons Private, Ltd. The com- 
pany further said that N. K. Firodia, 
according to the appellant company, 
was their representatives and when 
N. K. Firodia acted in such a treacher- 


.ous fashion and against the interest 


of the company and behind the back 
of the Board of Directors it became 
evident that Firodia’s design was to 
create mischief. Secondly, the trans- 
fer of shares received from Jaya Hind 
Industries Private Ltd., was part of 


-the design to acquire interest in the 


company which was likely to result 
in a threat to the smooth functioning 
of the management of the company, 
and to vote down the passing of a 
special resolution required for the 
management of the company, and, 
therefore, transfer should not be 
permitted. Thirdly, the purchase of 
shares by Jaya Hind Industries Pri- 
not with a view to 
bona fide investment but was with a 
mala. fide purpose and evil design. It 
was said that the issued share capital 
of the company was 1,04,250 shares of 
Rs. 100 each. Firodia group was hold- 
ing 21,500 shares. Transferring fur- 


-ther shares to the names of Firodia 


group would obstruct the business of 
the appellant company in the passing 
of special resolution which “was 
required in the day to day business 
of the company. It was also said that 
from the investment point of view 
with a dividend of Rs. 10 per share 
on a paid up -share of Rs. 100 the 
purchase price paid by Firodia group 
was artificial and could only be with 
a view to try to take control and/or 
obstruct the business and smooth 
working of the company and to injure 
the existing management. The appel- 
lant company concluded by saying that 
the Board of Directors came to the 
conclusion that it was in the interest 
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of the company to refuse the said its former name. In the year 1960. 
transfers. i there was a Managing Agency agree- 

5. In order to appreciate whe- ment between the appellant company 


ther the Directors used the discretion 
in proper exercise of their fiduciary 
power and the reasons were bora fide 
and legitimate in the interest cf the 
company as a whole, it is necessary to 
refer to certain features of the case. 


6. In the year 1947 a joint 
venture business was entered in-o be- 
tween Jaya Hind Industries Ltd, and 
Bachhraj Trading Corporatior Ltd. 
In the month of March, 1950, Bachhraj 
Trading Corporation suffered heavy 
losses and the joint venture was irans- 
ferred to Bajaj Factories Ltd., with 
the consent of Jaya. Hind Industries 
Ltd. 


7. In the year 1952 N. K. 
Firodia became a Director of Eachh- 
raj Trading Corporation Ltd. In the 
month of April, 1954 Jaya Hind Indus- 
tries Ltd., acquired 1800 shares 3f the 
face value of Rs. 1,80,000 of Bachhraj 
Trading Corporation Ltd., at Rs. 36/8/- 
per share which together. with 50 
shares held by N. K. Firodia eq stalled 
3/8ths of the share capital. In the 
month of May, 1954, Bachhraj Trading 
Corporation Ltd., again took over the 
business of the joint venture from 
Bajaj Factories Ltd. In the year 1955 
N. K. Firodia as a Director of Eachh- 
raj Trading Corporation Ltd., applied 
` to the Central Government far the 
manufacturing licence of scooters, au- 
to rickshaws and tempo three wheeler 
vehicles. In the year 1957 Bachhraj 
Trading Corporation Ltd. was granted 
the manufacturing licence of tempo 
three wheelers. In 1958 Bajaj Tempo 
Private Ltd. was formed to manufac- 
ture tempo three wheeler vehicles and 
N. Firodia was appointed the 
Managing’ Director. of the sam2. In 
the year 1959 Bachhraj Trading Cor- 
poration Ltd. was granted licence to 
manufacture scooters and auto rick- 
shaws: In the year 1960 the name of 
Bachhraj Trading Corporation Lti. was 
‘changed to Bajaj Auto Private Ltd. 
Shares of Bajaj Auto Private Ltd were 
offered to shareholders of Baehhraj 
Trading Corporation in proport:on to 
their shareholding. 


8. Between the years 1974 and 
1960, Jaya Hind Industries Frivate 
- Ltd. of the Firodia group had provid- 
ed substantial funds amounting to Rs. 
4,36,000 to the appellant compeny in 


. period of five years. 


and- Jamnalal Sons Private Ltd. for a 
In 1960 when the 
appellant was converted into a public 
limited company and Firodia was ap- 
pointed as its Chief Executive, the 
respondent company of the Firodia 
group by themselves, their sharehol- 
ders and friends subscribed for 374 per 
cent of the shares offered to the then 
existing shareholders of the appellant 
company. An agreement was entered 
into between Jamnalal Sons, Private 
Ltd. Managing Agents of the appel- 
lant company and the respondent Jaya 
Hind Industries Private Ltd., on 15th 
August, 1960. by which the Managing 
Agents agreed to pay 25 per cent of 
the remuneration of the Managing 
Agency to the respor.dent company 
in consideration of services rendered 
to the appellant company. . Gradually, 
the appellant company grew into a 
prosperous and very well developed 
automobile unit. Land was acquired, 
buildings were constructed and machi- 
nery and equipment worth more 
than a crore of rupees was purchased 
and installed. The manufacturing 
activity of the appellant company 
made good progress and 90 per cent. 
of the components of scooters and 
auto rickshaws were capable of being 
manufactured indigenously. 


9. In the month of June, 1965 
the appellant company applied to the 
Central Government for re-appoint- 
ment of Jamnalal Sons Private Ltd., 
as Managing Agents of the appellant 
company for a period of 10 years. 
The Central Government on 11 
August, 1965 sanctioned- the said re- 
appointment of Managing Agents for 
the period commencing 16 August, 
1965 and ending 31 March, 1968, viz., 
for an approximate period of three 
years. The appellant company enter- 
ed into an agreement with the Manag- 
ing Agents on similar terms. 


10. In the month of August, 
1967, Kamalnayan Bajaj of the Bajaj - 
group proposed at the Board meeting 
of the appellant that an application 
should be made to extend the term 
of the Managing Agency. Firodia of 
the respondent company group oppos- 
ed any such extension. In the month 
of December, 1967 the appellant ap- 
plied to the Company Law Board 
for extension of the term of Managing 
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Agency of Jamnalal Sons Private Ltd., 
for a period of 7 years so that the 
Managing Agents would have a term 
of 10 years commencing 16 August, 
1965. The letter of the 
company was signed by the Secretary. 
In the month of March, 1968 Firodia 
came to know about the said letter 
and wrote to the Chairman of the 
Company Law Board that there was 
neither any resolution of the general 
meeting of the Company for such ex- 
-tension nor any publication of such 
appointment. Firodia said that the 
appellant company contravened, in 
particular, the provisions contained in 
Sections 326 and 640B of the Com- 
panies Act, 1956.. The Company Law 
Board, however, approved of the ex- 
tension of the Managing Agency for a 


period of two years from 31 
March, 1970. 
IL. The appellant company 


was converted into a public limited 
company in 1960 and the share capital 
was increased from Rs. 9,90,000 to 
Rs. 70,00,000. In the months of 
February and March, 1967 the capital 
of the appellant company was increas- 
ed by issue of right shares. By the 
end of February, 1968 out of the 
issued share capital of 1,04,250 shares 
the Bajaj group held about 58,600 
shares, the Firodia group 23,400 shares 
and the general publice about 52,250 
shares. The Bajaj group however al- 
leged that in February,.1968 they held 
31,500 shares and the Firodia group 
had 21,735 shares. 
March, 1968 the Bajaj group bought 
about 16,230 shares up to the maxi- 
mum value of Rs. 411 per share. 
It may be mentioned here that out of 
the said 16,230 shares the Bajaj group 
bought about 4000 
Life Insurance Corporation Ltd., and 
the Unit Trust of India. The Bajaj 
group obtained transfer of the said 
16,230 shares in their names. The 
Firodia group, on the other hand, 
from the month of April, 1968 onwards 
lodged in different lots 3643 shares of 
the appellant company for being 
transferred to their names. The Board 
declined to register any transfer in 
respect of the said 3643 shares. 


12. It is also necessary ` to 
know about the antecedents and acti- 
vities of Firodia in relation to the 
affairs of the appellant company. 
When the joint venture was started 
in the year 1946 between Bachhraj 


appellant . 


In the month of, 


shares from the ` 
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Trading Corporation Ltd, and the 
respondent, company Firodia was in 
actual charge of the joint venture. 
In the year 1950 Firodia went to 
Germany and obtained representation 
from Vidal and Sohn Tempo Works 
Hamburg, Germany in connection 
with the manufacture of tempo three 
wheeler vehicles. In 1952 Firodia 
became a Director of Bachhraj Trad- 
ing Corporation Ltd. Firodia there- 
after submitted a scheme for the 
manufacture of scooters and auto 
rickshaws and obtained a licence for 
Bachhraj Trading Corporation Ltd., in 
that behalf. The Firodia group acquir- 
ed shares of the face value of 
Rs. 1,80,000 in Bachhraj Trading Cor- 
poration in the year 1954 and helped 
its rehabilitation after it suffered 
heavy losses. The Firodia group pro- 
vided funds to the extent of 
Rs. 4,36,000 to the Bajaj group. during 
the years 1954 and 1960. When the 
appellant company became a public 
limited company in the year 1960 the 
Firodia group subscribed for 37} per 
cent. of-the shares and assisted in 
procuring subscription to the shares 
offered to the public. Jamnalal Sons 
Private Ltd. the Managing Agents of 
the appellant agreed to pay 25 per 
cent. of their remuneration of the 
Managing Agency to the respondent 
company of the Firodia group in con- 
sideration of the services rendered. 


13. Article 52 of the appellant . 
company provided that the Directors 
might at their absolute and uncontrol- 
led discretion decline to register any 
transfer of shares. Discretion does 
not mean a bare affirmation or nega- 
tion of a proposal. Discretion implies 
just and proper consideration of the 
proposal in the -facts and circum- 
stances of the case. In the exercise 
of that discretion the Directors will 
act for the paramount interest of the 
company and for the general interest. 
of the shareholders because the Direc- 


tors are in a fiduciary position 
both towards the company and to- 
wards every shareholder. The 


Directors are therefore required tol 


‘act bona fide and not arbitrarily and 


noi for any collateral motive. 


14, If the Articles permit the 
Directors to decline to register trans- 
fer of shares without stating the rea- 
sons the Court would not draw un- 
favourable inferences against the 
Directors because they did not give 
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reasons. In other words, the Court 
will assume that the Directors acted 
reasonably and bona fide and tnose 
who allege to the contrary. would have 
to prove and establish the same by 
evidence. Where however the -Direc- 
tors gave reasons the Court would 
consider whether they were legitimate 
and whether the Directors proceeded 
on a right or wrong principle. As a 
result of the introduction of Sec. 111 
(5-A) in the Companies Act, 1956 two 
consequences follow. First, if the 
Articles permit the Directors nct to 
disclose reasons for declining to regis- 
ter a transfer the statute corfers 


power to interrogate the Directors and . 


disclose the reasons. Secondly, if the 
Directors do. not disclose reasons pre- 
sumption can be drawn 
Directors for non-disclosure of rea- 
sons in spite of being called upon to 
do so. 


15. In the present appeals, the 
reasons of the Directors have ta be 
tested from three points of view. 
First, whether the Directors acted in 
the interest of the company; secordly, 
whether they acted on a wrong prin- 
ciple; and, thirdly, whether they 
acted with an oblique motive or for a 
collateral purpose. This Court in M/s. 
Harinagar Sugar Mills Ltd. v. Shyam 
Sundar Jhunjhunwala, (1962) 2 SCR 
339 = (AIR 1961 SC 1669) said that 

“the discretion of the Directors 
would be nullified if it were establish- 
ed that the Directors acted oppres- 
sively, capriciously or corruptly or in 
some other way mala fide”. 


The decision in Harinagar ‘Sugar Mills 
Ltd., (1962) 2 SCR 339 = (AIR 2961 
SC 1669) (supra) related to a zase 
under the Companies Act, 1956 prior 
to the - introduction of Section 111 
(5A). That is why if the Directors 
under the Articles were not to dis- 
close reasons it was said that the 
Court would presume where the 
Directors refused to register the trans- 
fer of shares that their power of abso- 
lute discretion was exercised bona 
fide unless corrupt or mala fide 
motives were affirmatively pleeded 
and proved. It would be for the ag- 
grieved transferor to show that the 
refusal to register transfer was exer- 
cised mala fide and noz in the interest 
of the company and thereby the pre- 
sumption of bona fide would be dis- 
placed. 


-holders 


against the. 
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16. The words ‘bona fide and 
for the benefit of the company as a 
whole’ have been considered in some 
English decisions. -Referance may be 
made to the decision in Greenhalgh 
v. Arderne Cinemas Ltd., (1950) 2 All 
ER 1120, where Evershed, M. R. said 
that if a resolution had the effect “to 
discriminate between the majority 
shareholders and the minority share- 
so as to give the former 
advantage of which ethe latter were 
deprived”, the resolution could be 
attacked on grounds of elements of 
dishonesty or impropriety. The acts 
of the Directors would have to be 
scrutinised as to whether they were 
the honest opinion of the Directors 
acting for the company as a whole. 

- 17. Melish, L. J. in Ex parte 
Penney, (1872) 8 Ch A 446, said that 
the Directors would have no right to 
force a particular shareholder to con- 
tinue as a shareholder and not to 
allow him to transfer shares at all 
because that would be an abuse of 
their power. Lord Cozens-Hardy, M. R. 
in Re. Bede Steam Shipping Co. 
Ltd., (1917) 1 Ch 123, said that the 
personal objections to a transferee 
were where the transferee would be a 
quarrelsome person or ke would be 
an unreasonable person or he would 
be acting in the interest of a rival 
company. The Directors there had 
power to refuse to register transfer 
of shares if “in their opinion it is 
contrary to the interest of the company 
that the proposed transferee should 
be a member thereof”. In that case 
there were disputes between the Elder 
brothers who were Directors. One of 
the Elder Brothers sold his two shares 
to a clerk of his and another share 
to his house-keeper. The other Direc- 
tor said that the company was 
really a family concern and therefore 
shares should not be transferred sing- 
ly or in small lots to outside persons 
having no interest in, or knowledge, 
of shipping. 


18, In Bede Steam Shipping 


Co., (1917) 1 Ch 123 (supra) the power 


of the Directors was to refuse to regis- 
ter the transfer of share to any 


-person of whom the Directors did not 


approve as transferee. The Directors 
in declining to register the transfer 
gave two reasons. First, that there 
would be increase in expenditure if 
the body of shareholders who numeri- 
cally increased and secondly the 
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individuals who were neither related 
to the founder’s family nor connected 
in business with the company would 
become members by the proposed 
transfer. Neither of these reasons 
was held to touch the fitness of the 
transferees. The real power of the 
Directors in refusing registration of 
transfer was on the ground of per- 
sonal objections to the transferees. 


The apprehension on the part of the- 


Directors in the increase in the num- 
ber of shareholders was therefore 
found to be an abuse of power. It 
was found that the Directors in refus- 
ing registration to transfer thought of 
the proposed transferees as mere 
nominees who could adopt the attitude 
of the transferor who had disagreed 
with the Directors of the company. 
The Directors did not look at the rele- 
vant circumstances in which they 
were placed,: namely, their status, 
their occupation, and, in particular, 
whether the transferees were interest- 
ed in any private business competing 
with the company. 


19. Reference may be made to 
an old decision in Re. Bell Brothers, 
Ltd., (1891) 7 TLR 689, as an illustra- 
tion of the power of the Directors to 
refuse registration of transfer. The 
relevant Article in the case of Bell 
Brothers, (1891) 7 TLR 689 (supra), 
conferred discretionary power on the 
Directors to refuse registration of 
transfer of shares on the ground that 
the Directors did not approve of the 
transferee. Chitty, J. said in relation 
to the Directors’ power that the 
Directors must act in good faith and 
in the interest of the company and 
with due regard to the right of a 
shareholder to transfer his shares and 
they must fairly consider the question 
of the transferee’s fitness at a Board 
meeting. The Directors in that case 
were not required to disclose reasons. 
Three propositions can be extracted 
from that case. First, where the 
Directors do not assign any reason 


because of the Articles it is competent ` 


for those who seek to have the trans- 
fer registered to show affirmatively 
‘by proper evidence that the Directors 
had not duly exercised their power. 
Secondly, if reasons are given by the 
Directors and the reasons are legiti- 
mate the Court will not overrule the 
Directors’ decision merely because the 
Court itself would not have come to 
the same conclusion. Thirdly, if the 
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reasons are not legitimate, the Court 
would hold. that the power had not 
been duly exercised. An example ' 
would be where the Directors said 
that they rejected the transfer be- 
cause the transferor’s object was to 
increase the voting power in respect 
of his shares by splitting them among 
his nominees. 


20. In the case of Bell 
Brothers, (1891) 7 TLR 689 (supra), 
two Bell Brothers John and Lowthian 
and the members of their families 
were shareholders in Bell Brothers. 
John died leaving a will and the 
beneficiaries under the will were his 


. widow and children. The will provid- 


ed for the widow an annuity. The 
will contained a general trust for con- 
version. John’s shares were sold to 
provide a fund to meet the annuity. 
Hodgson purchased those shares. The 
Directors were Lowthian, his son 
Hugh and his son-in-law. Hugh was 
an executor trustee under the will of 
John and as such was one of the 
transferors of the shares of John. The 
shares of the testator were in the 
names of Hugh, the nephew and 
Charles, the son of the testator as 
executor trustees. The shares being 
registered in two names, Hugh as the 
first on the register had the right to 
vote. Hugh had on the one hand 
expressed the opinion to sell the 
shares in the true interest of the bene- 
ficiaries and on the other hand as a 
Director opposed the sale to Hodgson 
on the ground that the shares 
should be held by the members of 
the Bell family. The Directors did 
not allow registration either in the 
name of Hodgson or his nominees. 


21. It has been well settled 
since the decision in Pender v. 
Lushington, (1877) 6 Ch D 70, that the 
Directors are not entitled to look 
behind the register for any purpose 
They do not take notice of trust. 
Similarly, they cannot say that the 
transferee is the nominee of some one 
whom they consider objectionable. 
The accent is always on personal 
objections to the transferee. The soli- 
citors of the Directors in the case of 
Bell Brothers, (1891) 7 TLR 689, gave 
the real reason for refusal of registra- 
tion that Hodgson was holder of 
shares in a rival company. Chitty, J. 


said that the Directors carefully 
abstained from stating what their. 
personal objection to Hodgson was 
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and put forward their solicitors to 
assign the reason for it. The Direztors 
who had an opportunity of exercising 
their power attempted to exercis2 it 
upon a ‘wrong principle and therefore 
their power was gone. It is quite 
likely that if the Directors had given 
evidence of their real reason the Court 
might have accepted it as legitimate. 
The decision in the case of Bell 
Brothers (supra) illustrates that where 
the Directors have the power to refuse 
registration of the transfer of shares, 
their exercise of power on a wrong 
principle will vitiate the exercise of 
the power. . 


22. It follows that where the 
Directors have uncontrolled and abso- 
lute discretion in regard to decl_ning 
registration of transfer of shares the 
Court will consider if the reasons are 
legitimate .or the Directors have acted 
on a wrong principle or from corrupt 
motive. If the Court found that the 
Directors gave reasons which were 
legitimate, the Court would not over- 
rule that decision merely on the ground 
. {that the Court would not have zome 
to the same conclusion. Reférence 
may be made to the decision in Bal- 
want Transport Co. Ltd., Amracti v. 
Y. H. Deshpande, AIR 1950 Naz 20 
which is a Bench decision of the Nag- 
pur High Court. Sapate was a share- 
holder in the company and owned 31 
shares. One of his shares’ was sold by 
public auction and was purchase by 
Deshpande. Deshpande applied for 
registration. The Article in the Nag- 
pur case conferred absolute and un- 
controlled discretion on the Directors 
to refuse to register transfer where in 
the opinion of the Directors it was not 
in the interest of the company to 
admit the proposed transferee to mem- 
bership. The evidence in that case was 
that Deshpande was the lawyer of 
Sapate. Sapate was quarrelling with 
the company. Sapate also - joined .a 
rival. concern. The Directors’ decision 
in those surrounding circumstances 
was found to be a legitimate exercise 
of the power of the Directors in the 
interest of the company. 


23. The decision in Re. Smith 
& Fawcett Ltd., 1942 Ch 304 indicates 
the extent to which the Court upnolds 
the exercise of absolute and umcon- 
trolled discretion of the Directors to 
refuse to register any transf=r of 
shares. In that case there were two 
_ Directors who held the shares in 
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equal numbers. One died. The 
other Director refused to register the 
transfer of shares in the names of the 
executors of. the deceased Director eX- 
cept in respect of a part of the hold- 
ing and upon the condition that the 
balance be transferred to the surviv- 
ing Director. It was found to bea 
justifiable act of the Director in the 
interest of the Company. 


~24, In the old Bombay deci- 
sion in Kaikhosro Muncharji Heera- 
maneck v. Coorla Spinning and Weav- 
ing Co., (1892) ILR 16 Bom 80, (sic) 
(one of the Articles of Association of 
a company provided. that?) the Board 
of Directors might decline to regis- 
ter any transfer of shares, unless 
the transferees were approved by the 
Board. A shareholder became insol- 
vent. His share vested in the Official 
Assignee. The Official Assignee sold 
the shares. The purchaser applied for . 
registration. The Directors declined 
to approve of the transferees unless 
the transferees would pledge them- 
selves not to oppose a certain change 
in the mode of remunerating the 
Agents of the company, which the 
Directors desired to effect, and which 
they believed would be very advant- 
ageous to the company. It may be 
mentioned here that the purchaser of 
the shares required the Official 
Assignee to register transfer in the 
names of the two nominees who were 
already the holders of shares in the 
company. .The company, however, 
did not take any objection to the 
nominees in their personal capacity. 
The Directors acted on wrong princi- 
ple and in abuse of power in insisting 
on obtaining a pledge from the trans- 
ferees not to oppose change in re- 
muneration of the Managing Agents. 


25. A Bench decision of the 
Allahabad High Court in Muir Mills 
Co. Ltd. of Cawnpore v. T. H. Condon, 
(1900) ILR 22 All 410, related to the 
absolute power of the Directors -to 
refuse registration of transfer- of 
shares on personal objections to the 
transferee. The Muir Mills in that 
case disallowed the transfers on the 
ground -that the transferees were sub- 
ordinates of McRobert, the Managing 
Director of Cawnpore Mills. There 
was personal animosity between John- 
son, the Managing Director of the 
Muir Mills and McRobert. The Direc- 
tors of the Muir Mills came to a con-~ 
clusion that McRobert should not add 
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to his voting power and ‘harass the 
management’. It was found to be 
abuse of fiduciary discretionary power 
of. the Directors when they wanted to 
safeguard the Director's personal 
interest against McRobert. 


26. The first reason of the ap- 
pellant company for the refusal of 
registration of transfer of the shares 
was that Firodia acted in a treacher- 
ous fashion against the interest of the 
company and behind the back of the 
Board of Directors. The evidence is 
that the Managing Agents of the Bajaj 
group in the year 1965 failed to obtain 
from the Government approval of an 
extension of term for 10 years. The 
Government sanctioned the term for 
about three years which was to expire 
on 31 March, 1968. In the month of 
August, 1967 when Kamalnayan Bajaj 
of the Bajaj group proposed an exten- 
sion of the term of the Managing 
' Agents Firodia represented to the 
Board that Firodia was opposed to the 
same. No application 
of the term of Managing Agents was 
made at that time The appellant 
however behind the back of Firodia 
wrote to the Company Law Board in 
the month of December, 1967 and 


though Firodia was the Chief Execu-— 


tive the letter was signed by the 
Secretary and kept concealed . from 
Firodia. Firodia came to know of the 
letter in the month of March, 1968 
and he wrote to the Company Law 
Board that the company. had made 
“false statement” in the application 
for extension of the term, namely, 
that the appellant company gave a 
wrong impression that it had receiv- 
ed permission to increasé its produc- 
tion to 60,000 scooters per year where- 
as in fact no such permission had 
been granted. Firodia also pointed 
out that the appellant suggested that 
its progress was because of the Bajaj 
group and made no reference to 
Firodia who was the Chief Executive 
of the appellant. 


27. In 1965 the appellant ask- 
ed for appointment of the Managing 
Agents for ten years. The Company 
Law ‘Board approved of the appoint- 
ment upto 31 March, 1968. It is true 
that there was a resolution of the 
appellant company in the year 1965 
for the appointment of the Managing 
Agents for a period of ten years. That 
resolution of 1965 after the appoint- 
ment of the Managing Agents for a 


for extension ` 
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term of less than three years and, in 
particular, after an agreement had 
been entered into between the appel- 
lant company on the one hand and 
the Managing Agents on the other in 
that behalf, was exhausted, and spent 
its. force and could not be said to have 
either a life of its own for 10 years 
or to spring into action in the year 
1968 for a revival of the resolution to 
enable the appellant company to ask 
for appointment of Managing Agents 
for a period of seven years on the 
basis of any such resolution. Firodia 
rightly protested against the absence 
of any resolution cf the shareholders 
and also against the absence of any 
publication of proposal for appoint- 
ment of Managing Agents for seven 
years. Firodia furthermore rightly 
cavilled against the total obscuration 
of his name or of any reference to 
his activities in relation to the affairs 
of the company and the contrary 
suggestion in the letter that the pro- 
sperity of the appellant company was 
on account of Kamalnayan Bajaj. This 
aspect is important to show that the 
allegations of Firodia were against the 
Managing Agents and further that 
Firodia was acting in the larger 


‘interest of the company whereas the 


Managing Agents were actuated by 
their personal motives of preservation 
and aggrandisement of their power. 
The letter written by the appellant to 
the Company Law Board was not cir- 
culated to the shareholders. Firodia 
came to know about the letter and 
that is why he informed the Company 
Law Board of the state of affairs. 


28. On this evidence it is ap- 
parent that Firodia wrote to the Com- 
pany Law Board in the larger interest 
of the company. Firodia’s allegations 
were against the Managing Agents. 
Firodia was justified in opposing re- 
appointment of the Managing Agents 
without a specific resolution of the 
share-holders of the company and with- 
out a public notice tothe shareholders 
torepresent their views inthe matter. 
The Bajaj group acted behind the back 
of Firodia and “wanted to steal a 
march. The real motive of the Bajaj 
group was revealed first by imposing 
restrictions in the month of March, 
1968 on the powers of Firodia as Chief 
Executive of the appellant company 
and secondly by the resolution in the 
month of May, 1968 to terminate the 
services of Firodia as Chief Executive. . 
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The refusal to register the trarsfers 
was at the meetings cf the Board held 
in the months of May and June, 1968. 


29. The Directors had a hostile 
feeling against Firodia and they had 
the dominant desire to keep Firodia 
out of the company. The Directors 
did not act in the interest of the com- 
pany and their discretion was teinted 
by unfair conduct and unjustifiable 
attitude against Firodia. 


30. The second reason given 
by the appellant company was that 
the Firodia group acquired the shares 
with a design of acquiring interest in 
the company which was likely to 
result in a threat to the smooth func- 
tioning of the management oł the 
company and to vote down the pass- 
ing of the special resolution. There 
are well-recognised safeguards as to 
notice and content for passing special 
resolution. Special resolutions are for 
limited purposes and are not matters 
of daily occurrence or of daily reutine 
administration. The mere apprehen- 
sion that a special resolution will nof 
be passed is not a legitimate r2ason. 
The shareholders will bestow their 
intention on matters forming the sub- 
« ject matter of resolution. Passing of 
special resolutions will depend upon 
the mandate of the shareholders. It 
is manifest that the reason given by 
the Directors was a camouflage to 
cover their collateral and corrupt 
motive of preserving the hegemcny of 
the Bajaj group. The motive is corrupt 
because the Bajaj group acted for 
> their personal interest and not :n the 
- bona fide general interest of the com- 
Pany. 


31. -The third reason giv=n ise 
the appellant company was that the 
shares were being acquired by the 
Firodia group not with a view of 
bona fide investment but with a mala 
fide purpose and evil design of 
obstructing the business of the appel- 
lant company. Acquisition or transfer 
of shares under the Articles im the 
present case does not suffer from any 
restrictive impediment like pre- 
emption or personal objections <o the 
transferees. There is no  ev-dence 
that the transferees belonged to a 
rival concern. Equally, there is. no 
evidence that the Firodia group ever 
obstructed in the management of the 
company. On the contrary, the Firodia 
group advanced large sums of money. 
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Firodia was largely responsible for 
the gradual growth of the appellant 
company and for the prosperity of the 
company. It was therefore an abuse 
of the fiduciary power of the Directors 
to refuse to register transfer of 
shares. - 


32. The Bajaj group obtained 
transfer of 16230 sheres in their . 
favour in the month of March, 1968. 
The Bajaj group purchased shares in 
the market at a maximum value of 
Rs. 411 per share. The holding of the 
Bajaj group prior to the acquisition 
of the said 16230 shares was 28600 
shares or according to the Bajaj group 
31,500 shares. The Firadia group on 
the other hand prior ta the proposed 
transfer had 23,400 shares or 21,735 
shares according to the Bajaj group. 
The general public held 52,250 shares. 
This was the position in the month of 
February, 1968. -The Bajaj group by 
the acquisition of 16230 shares would 
have a numerical strength of 44830 
shares where as the Firodia group 
would be having 26863 shares if the 
proposed transfers were allowed by 
the Directors. The Bajaj group paid 
Rs. 411 per share. The Firodia group 
paid roughly about Rs. 200 per share. 
Firodia was not on the Board of 
Directors of the appellant company. 
The Bajaj group and their friends 
were the Directors. In the year 1967 
the Firodia group lodged 4243 shares 
for transfer in their names and the 
transfers were registered. Again, in 
the month of February, 1968 when the 
Firodia group lodged 68 shares with 
the appellant company for transfer, 
the appellant company accepted the 
said transfer. It is therefore, revealed 
that after the appellant came to know 
that Firodia wrote to the Company 
Law Board in the month of March, 
1968 that the Directors of the appel- 
lant company developed antipathy 
against Firodia. The refusal to regis- 
ter the shares was a séquel to the ter- 
mination of the appointment of Firodia 
as Chief Executive and it is manifest 
that the Directors acted for collateral 
reasons and in their own interest. 

33. Counsel on behalf of the 
appellant contended that of the seven 
Directors only Kamalnayan Bajaj 
belonged to the Bajaj family and each 
Director was an independent indus- 
trialist and could not be described to 
be of Bajaj group. Neither the status 
and wealth of the Directors nor their 
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lack of relationship with the Bajaj 
family could be decisive as to whether 
they exercised their discretion on cor- 
rect principle or without any corrupt 
motive. The Firodia group alleged 
that Kamalnayan Bajaj was an arbi- 
trator in the family dispute of Ram- 
nath A. Podar and that Shriyans 
Prasad Jain was a close associate of 
Kamalnayan Bajaj. Irrespective of 
these allegations, we have already in- 
dicated that the Directors failed to 
exercise their discretion properly by 
refusing to register transfer of shares 
on wrong principles and for corrupt 
and oblique motives. . 

34. The discretion of the 
Directors is to be tested as the opinion 
of fair and sensible men in the 
interest of the company. In the pre- 
sent case, the Directors did not act 
bona fide nor did they act in the gene- 
ral interest of the company. On the 
contrary, they acted upon a wrong 
‘principle and for the oblique motive 
of squeezing out Firodia. The in- 
escapable conclusion is that the Direc- 
‘tors acted arbitrarily and unjusti- 
ably. ` 

35. For these reasons we are of 
opinion that the appeals fail. They 
are dismissed with costs. The respon- 
dents wil be allowed one set of hear- 
ing fees. 

: Appeals dismissed. 
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Manni Lal, Appellant v. Parmai Lal 
and others, Respondents. 

Civil Appeal. No. 2632 of 1969, D/- 
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(A) Representation of the People 
Act (1951), Section 8 (2) — “Disquali- 
fied from the date of such conviction” 
— Disqualification is wiped out and 
does not exist at all when an appellate 
order of High Court sets aside convic- 
tion — Appellate order of acquittal 
takes effect retrospectively and con- 
viction and sentence are deemed to be 
set aside- from date they were record- 
ed. (Para 4) 


(B) Representation of the People 
Act (1951), Sections 100 (1) (a) and 8(2) 
— Question whether returned candi- 
date was disqualified on date of elec- 
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tion — Opinion as to, is to be formed 
at the time of pronouncement of judg- 
ment in election petition. 

Under Section 100 (1) (a) the 
opinion has to be formed as to whe- 
ther the successful candidate was dis- 
qualified on the date of election; but 
this opinion is to be formed by the 
High Court at the time of pronouncing 
the judgment in the election petition. 


(Para 4) 

Last date for filing nomination 
9-1-69 — Returned candidate convict- 
ed on 11-1-69 and sentenced to 10 
years R. I. — Appeal against con- 


viction to High Court filed on 16-1-69 
— Polling taking place on 9-2-69 and 
result declared on 11-2-69 — Convic- 
tion and sentence set aside in appeal 
on 30-9-69 — Judgment in election 
petition pronounced on 27-10-69 — 
Held, High Court was right in holding 
that the returned candidate was not 
disqualified and that his election was 
not void on that ground — High Court 
had before it order of acquittal which 
had taken effect retrospectively from 
11-1-69 — Disqualification .which 
existed on 9-2-69 and 11-2-1969 was 
wiped out when conviction was set 
aside. (Para 4) 


(C) Conduct of Elections Rules 
(1961), Rule 56 (2) (b) — Rejection of 
ballot papers on ground that marks 
made on them were made otherwise 
than with instrument supplied for the 
purpose — Burden lies on person, 
who challenges decision of returning 
officer in his election petition, to esta- 
blish that officer had wrongly rejected 
ballot papers — He can only succeed 
if he had proved that the marks made 
were with instrument supplied for 


the purpose — Finding of Court, that 


papers bore no recognizable seal im- 
pression that might he said to have 
been made with the instrument sup- 
plied for marking vote, amounts . to 
holding that the marks made could 
not be identified with the seal which 
was supplied for marking. (Para 6) 


The following judgment of the 
Court was delivered by l 


BHARGAVA, J.— This is an ap- 
peal by Manni Lal who was one of 
the candidates for election to the U. P. 
Legislative Assembly from Ahirori 
(Scheduled Caste) Constituency of 
Hardoi District, and who was defeat- 
ed at that election by respondent 
No. 1, Parmai Lal. The election was 
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challenged on two principal gro:nds. 
One ground was that respondent No. 1 
was disqualified under Section 8 '2) of 
the Representation of the People Act, 
1951 (hereinafter referred to as “the 
Act”) for being chosen as a member 


of the Legislative Assembly, bezause - 


he was convicted for offences under 
Sections 148 and 304 of the Indian 
Penal Code on llth January, 1969, 
and was sentenced to imprisorment 
exceeding two years. The other 
ground was that a number of Eallot 
papers cast in favour of the appellant 
had been wrongly rejected instead of 
being counted in favour of the eppel- 
lant, that some ballot papers were 
wrongly counted for respondent No. 1 
instead of being rejected, and that 
some ballot papers were wrongly 
counted in favour of respondent No. 1 
instead of being counted in favcur of 
the appellant or other candidates. The 
High Court of Allahabad framed hree 
different issues in respect of this 
claim of wrong rejection or wrong 
_ counting of the ballot papers. Ir. the 
written statement, respondent No.. 1 
pleaded that a number of ballot 


papers were wrongly counted in favour ' 


of the appellant instead of being 
counted in favour of the other eandi- 
dates, that a number of ballot papers 
were wrongly rejected instead of 
being counted in favour of respon- 
dent No. 1, and, further, that a 
number of ballot papers were wrong- 
ly counted in favour of the appellant 
instead of being rejected. The learned 
Judge, who tried the election petition, 
framed three issues in respect of these 
pleadings also which were put for- 
ward in the written statemen= and 
not by way of a petition of recrimina- 
tion. On the basis of examination of 
the ballot papers and the evidence 
before him, a finding was recorded 
that, after correcting the errors made 
in counting, the net result would be 
that the appellant will have a net 
gain of only 6 votes, while r=spon- 
dent No. 1 would have a net loss of 
24 votes. It appears that respondent 
No. 1 had received 13,508 votes, while 
the appellant had received 13,271 
votes. After taking into account the 
finding, the valid votes received by 
the appellant would total to 23,277, 
while respondent No. 1 would still 
have 13,484 valid votes, so that the 
election of respondent No. 1 could not 
be declared void. The appellart had 
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claimed that, on a proper counting, it 
would be found that he had a majority 
of votes, and had prayed for a decla- 
ration that he is the successful 
candidate. On the finding recorded, 
both the prayers of the appellant fail- 
ed. The High Court further held that 
respondent No. 1 was not disqualified 
under Section 8 (2) of the Act and, 
consequently, his election was valid. 
The petition having been dismissed by 
the High Court, the appellant has now 
come up in this appeal under Sec- 
tion 116-A of the Act. 


.2. On the issue relating to dis- 
qualification, the facts that need be 
noticed are that 9th January, 1969 
was the last date for filing nomina- 
tions in this constituency and respon- 
dent No. 1 was convicted two days 
later on 1ith January, 1969 and sen- 
tenced, inter alia, to ten. years’ 
rigorous imprisonment under Sec. 304, 
L- P. Œ On 16th January, 1969, 
he filed an appeal against this convic- 
tion in the High Court. Polling took 
place on 9th February, 1969 and the 
result was declared on 11th February, 
1969. Respondent No. i was declared 
as the successful candidate having 
secured the largest majority of votes. 
On 30th September, 1969, his appeal 
was allowed by the High Court and 
his conviction and sentence were set 
aside. At this time, the election peti- 
tion was still «pending. In fact, the 
judgment in the election petition was 
delivered on 27th October, 1969. 


3. On these facts, it is clear 
that, though the conviction of respon- 
dent No. 1 was recorded by the trial 
Court on llth January, 1969, he was 
acquitted on 30th September, 1969 in 
appeal which acquittal had the effect 
of completely wiping: out the convic- 
tion. The appeal having once been 
allowed, it has to be held that the. 


. conviction and sentence were vacated 


with effect from the date on which 
the conviction was recorded and the 
sentence awarded. In a criminal case, 
acquittal in appeal does not take 
effect merely from the date of the ap- 
pellate order setting aside the convic- 
tion; it has the effect of retrospective- 
ly wiping out the conviction and the 
sentence awarded by the lower Court. 
The disqualification relied upon by 
the appellant was ` laid down under 
Section 8 (2) of the Act read with 
Article 102 (1) (e) of the Constitution. 
The provision is that a person convict- 
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ed by a Court in India for any offence 
and sentenced to imprisonment for 
not less than two years shall be dis- 


qualified from the date of such convic- . 


‘tion and shall continue to be disquali- 
fied for a further period of five years 
since his release. The argument on 
behalf of the appellant was that, 
though respondent No. 1 was not dis- 
qualified at the time of filing of 
nomination, he was, in fact, disqualifi- 
ed on 9th February, 1969, the date of 
polling, as well as on 1lth February, 
1969, when the’ result was declared, 
because his conviction had been 
recorded and he had been sentenced 
to ten years’ rigorous imprisonment 
on llth January, 1969. It was fur- 
ther urged that, though the appeal had 
been filed, that appeal did not have 
the effect of wiping out this convic- 
tion. In these circumstances, it was 
urged that his election was void and 
should have been set aside on the 
ground of this disqualification. 


4. This argument overlooks the 
fact that an appellate order of acquit- 
tal takes effect retrospectively and 
the conviction and sentence are deem- 
ed to be set aside with effect from the 
date they were recorded. Once an 
order of acquittal has been made, it 
has to be held that the conviction has 
` |been wiped out and did not exist at 
all. The disqualification, which exist- 
ed on the 9th or 11th February, 1969 
as a fact, was wiped out when the 
conviction recorded on 11th January, 
1969 was set aside and that acquittal 
took effect from that very date. It 
is significant that the High Court 
under Section 100 (1) (a) of the Act, is 
to declare the election of a returned 
candidate to be void if the High Court 
is of opinion that, on the date of his 
election, a returned candidate was not 
qualified, or was disqualified, to be 
chosen to fill the seat under the Con- 
stitution or the Act. It is true that 
the opinion has to be formed.as to whe- 
ther the successful candidate was dis- 
qualified on the date of his election; 
but this opinion is to be formed by the 
High Court at the time of pronouncing 
the judgment in the election petition. 
In this case, the High Court proceeded 
to pronounce the judgment on 27th 
October, 1969. The High Court had 
before it the order of acquittal which 
had taken effect retrospectively from 
llth Jaunary. 1969. It was, therefore, 
impossible for the High Court to arrive 
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at the opinion that on 9th or lith 
February, 1969, respondent No. 1 was 
disqualified. The conviction and sen- 
tence had been retrospectively wiped 
out, so that the opinion required to be 
formed by the High Court to declare 
the election void could not be formed. 
The situation is similar to one that 
could have come into existence if 
Parliament itself had chosen to repeal 
Section 8 (2) of the Act retrospectively 
with effect from lith January, 1969. 
Learned counsel conceded that, if a 
law had been passed repealing Sec- 
tion 8 (2) of the Act and the law had 
been deemed to come into effect from 
lith January, 1969, he could not have 
possibly urged thereafter, when the 
point came up before the High Court, 
that respondent No. 1 was disqualified 
on 9th or 11th February, 1969. The 
setting aside of the conviction and 
Sentence in appeal has a similar effect 
of wiping out retrospectively the dis- 
qualification. The High Court was, 
therefore, right in holding that res- 
pondent No. 1 was not disqualified and 
that his election was not void on that] - 
ground. f 


5. On the second point, the 
main argument of counsel for the ap- 
pellant was that the High Court com- 
mitted the error of framing three 
issues on the basis of pleading in the 
written statement which challenged 
the correctness of the acceptance or 
rejection of ballot papers without any 
recrimination being filed by respon- 
dent No. 1 under Section 97 of: the 
Act. Counsel wanted to argue this 
question of law in detail, but we con- 
sider that, in the present case, it is 
not necessary to go into this point at- 
all. Even if the three issues framed 


on the basis of pleadings in the 
written statement are ignored, and 
account is taken only of findings 


recorded on the three issues framed 
on the basis of pleadings in the elec- 
tion petition, it would be found that 
respondent No. 1 still had a majority 
of valid votes, and the appellant could 
not claim that the election of respon- 
dent No. 1 be set aside and the appel- 
lant be declared as the successful can- 
didate. The findings of fact recorded 
by the Judge are that, under Issue 
Nos. 5, 18 ballot papers mentioned in 
Schedules III and IV should be counted 
as valid votes for the appellant, while 
24 ballot papers were wrongly count- 
ed in favour of respondent No. 1. 
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Under Issue No. 3, the finding is that 
the appellant is entitled to add 111 
valid votes in his favour and, under 
Issue No. 4, the finding is that 74 
votes would be lost by respondent No. 
1. If these figures are accepted and 


taken into account, the appellant 
would receive 13,400 valid. votes, 
being the total of 13,271 votes 


found in his favour at the tim= of 
declaration of the result and 129 votes 
which the appellant is entitled to add 
as a result of the findings on the taree 
issues. So far as respondent No. 1 is 
concerned, he loses 98 votes as a re- 
sult of the findings recorded by the 
High Court; and, on deducting these 
votes from 13,508 received by. him, res- 
pondent No. 1 is left with 13,410 votes. 
Respondent No. 1, thus, has a majerity 
of 10 votes, so that his election is 
valid. 


6. Counsel, however, challeng- 
ed one finding recorded by the High 
Court in respect of 64 ballot pepers 
which, the appellant had claimed, had 
been wrongly rejected and should nave 
been counted in his favour. These 
ballot papers have nor been produced 
before us. The learned Judge held 
that they were invalid votes because 
“they bear no recognisable seal impres- 
sion that might be said to have seen 
made with the instrument supplied 
for marking the vote’. The argument 
of counsel- for the appellant is that, 
even on this finding recorded -by the 
High Court, those votes should have 
been counted in his favour, because 
they cannot be held liable to r2jec- 
tion under Rule 56 (2).(b) of the Zon- 
duct of Elections Rules, 1961. 
sub-rule runs as follows:— 


“The returning officer shall ied 
a ballot paper if, to indicate the vote, 
it bears no mark at all or beams a 
mark made otherwise than witk the 
instrument supplied for the purpose”. 
The argument urged is that, according 
to the Judge, the impressions on these 
64 ballot papers could not be identi- 
fied with the seal supplied for mark- 
ing the votes, which only leads to the 
inference that they may bear marks 
with that seal or may not. For rejec- 
tion under Rule 56 (2) (b), there must 
be a definite finding that they bore 
marks made otherwise than with the 
seal supplied for the purpose. In this 
case, the Returning Officer rejacted 
ithe ballot papers holding tha: the 
marks made on these ballot papers 
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were made otherwise than with the 
instrument supplied for zhe purpose. 
The appellant challenged that decision 
of the Returning Officer in this elec- 
tion petition. The burden lay on him 
to establish that the Returning Officer 
had wrongly rejected these ballot 
papers. He could only succeed if he 
had proved that the marks made were 
with the instrument supplied for the 
purpose. This the appellant failed to 
do. In fact, the finding recorded by 
the learned Judge ‘of the High Court 
amounts to holding thet the marks 
made cannot be identified with the 
seal which was supplied for marking 
the votes ‘and, consequently, an infer 
ence follows that they must have been 
made by some other means. On this 
finding, the learned Judge was quite 
correct in not upsetting the order of 
the Returning Officer rejecting these 
votes. If these 64 votes are not count- 
ed in favour of the appellant, the ap- 
pellant’s case fails, for the majority of 
votes still remains. in favour of res- 
pondent No. 1. 

7. The appeal, therefore, fails 
and is dismissed with costs. 


Appeal dismissed. 
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Gyan -Chand and others, Appellants 
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Civil Appeal No. 64 of 1970, D/- 
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Constitution of India, Articles 226 
and 227 — Procedure — Dismissal of 
application in limine. Decision of Pun- 
ist and Haryana High Court, Revers- 
ed. 


Application to quash order super- 
seding Municipality Mala fides 
alleged against Government — Appli- 
cants responsible persons like -the 
President, Vice-President and elected 
members of the Municipal Committee 
— Petition should not be dismissed in 
limine without calling on the respon- 
dent to file a return and considering 
it. Decision of Punjab and Haryana 
High Court, Reversed. Civil Appeal 
No. 36 of 1963, D/- 16-9-1963 (SC), 
Rel. on. (Para 3) 
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Cases Referred: Chronological Paras 
(1963) Civil Appeal No. 36 of 
` 1963, D/- 16-9-1963 (SC), 
Ram Saran Dass v. State of 
Punjab 3 
The following judgment of the 
Court was delivered by 


GROVER, J.:— This is an appeal 
from an order of the Punjab and 
Haryana High Court dismissing a writ 
petition in limine. 


2. The Municipal Cominitte of 
Kaithal consists of 17 elected 
members. Prior to the election held 
. on March 10, 1968, the previous Com- 
mittee functioned from 1962 to 1968. 
According to the appellants the majo- 
rity of members constituting the 


Committee from 1962 to 1968 belong- 


ed to the Congress Party. On March 
10, 1968 fresh 
The new Committee which was elect- 
ed was to remain in office for a period 
of three years. It has been alleged by 
the appellants that. the majority of 
members constituting the new Com- 
mittee belonged to.the Jan Sangh 
Party. The members of the new 
Committee.took oath of office on April 
6, 1968. On February 27, 1969 a 
notice was served -by the Secretary, 
Local Government Department, Har- 
yana, on the President of the Com- 
mittee inviting reference to the inspec- 
tion note on the working of the 
Committee recorded by the Sub-Divi- 
sional Officer,. Kaithal a copy of which 
was sent which contained serious. com- 
plaints of irregularities’ committed by 
the Municipality. It was stated that 
the inspection note revealed that the 
civic administration had deteriorated, 
encroachments had not been removed, 
the income of the Committee was 
spent mostly on-staff maintenance of 
civil amenities, no development -work 
had been done, there were heavy 
arrears of taxes, there was nepotism 


and party faction and that the various 


registers were not being properly 
maintained ete. It was further stated 
that the inspection note clearly showed 
that the Municipal Committee was in- 
competent to perform and had persist- 
ently made defaults in the perform- 
ance of duties entrusted to it. There 
was thus a prima facie case for super- 
seding it under Section 238 of the 
Punjab Municipal Act, 1911, herein- 
after called the “Act” but the Com- 
mittee was being given an opportunity 
to show cause as to why it should 
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not be superseded by the Government 
under the provisions of that section. 
The explanation was to be sent by 
the Committee within 21 days from 
the receipt of the communication and 
in case the Committee failed to send 
the explanation ex parte orders were 
to be made. The Vice-President sent 
a reply dated March 19, 1969 saying 
that the allegations contained in the 
memorandum sent to the Committee 
were baseless and without any founda- 
tion. It was stated that the allega- 
tions had been levelled merely as. a 
cloak to serve extraneous ends of 
somehow superseding the Municipal 
Committee. In this reply it was . 
mentioned that Shri P. N. Bhalla who 
had been working as an Executive 
Officer of the Committee had been re- 
moved for the reasons which had been 
mentioned in the show cause notice. 
The charges which were levelled 
against him contained various matters 
which were common to the items 
mentioned in the show cause notice 
sent to. the Committee. Shri Bhalla 
had challenged his removal in a peti- 
tion which was still pending. -It was 
maintained that since the aforesaid ` 
matter was sub judice it was not pro- 
per and. might amount to contempt of 
court to adjudicate upon the matters 
which were common to the show 
cause notice and the allegations 
against Bhalla. It was further point- 
ed. out in the reply that a detailed 
answer could not be given unless in- 
spection was allowed of the various 
records and files relating to the 
allegations made. Inter alia, the most 
important document was the report 
made by Shri V. P. Dhir, Deputy 
Director, Urban Local Bodies, Har- 
yana, who had inquired into the 
affairs of the Committee. It was, es-_ 
sential to inspect the file containing 
his report before any reply could be 
given. It was requested: that time be 
extended for giving reply to the alle- 
gations made in the show cause notice 
till the writ petition filed by Bhalla 
had been disposed of. No reply was 
apparently sent to this letter by the 
Government. An order was made on 
April 9, 1969 superseding the Commit- 
tee under Section 238 of the Act and 
its powers were to be exercised by the 
S. D. O. Civil as Administrator. A sche- 
dule of the reasons was given in the 
notification which contained mostly 
the. same allegations which were con- 
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tained in the statement 
the show cause notice. 


3. The appellants filed a Deti- 
tion under Articles 226 and 227 of the 
Constitution in the Punjab & Har~wana 
High Court challenging the- aforesaid 
notification of supersession of the 
Committee. This came up before a 
Division Bench consisting of Mehr 
Singh, C. J. and Prem ‘Chand Jain, 
J., on April 16, 1969. The pet-tion 
was dismissed in limine although the 
learned judges recorded an order It 
is somewhat unfortunate that a copy 
of the writ petition has not been pro- 
duced in this Court. Presumably the 
allegations were on the same lines as 


attached to 


made in the petition for special leave. 


before us. But in the absence af a 
copy of the writ petition we need not 
refer in detail to the allegations made 
and the contentions raised by the ap- 
pellants before the High Court. -t is, 
-however, apparent and is abundently 
clear from the order of the High 
Court that allegations of mala fides 
had been made and it had been urged 
that the Government had not acted in 
a bona fide manner. The learned 
judges were largely influenced by the 
fact that the Committee had not sent 
any explanation or reply to the show 
cause notice. It was therefore consi- 
dered that the charges and allegations 
made against it stood unrebutted. A 
constitution bench of this Court has 
observed in Ram Saran Dass v. State 
of Punjab, Civil Appeal No. 36 of 
1963, D/- 16-9-1963 (SC), as follows: 


“As we have brieñy indicated, the 
petition filed ‘by the appellant makes 
serious allegations in- support of his 
case that the impugned order amounts 
to punishment and had been passed 
mala fide. It appears that the High 
Court was not impressed by hese 
allegations, and -so chose to dismiss 
the petition summarily. In our opinion, 
the High Court should not have 
adopted such a course in the pr2sent 
case. It may sound elementary to say 
so, but nevertheless, we ought never 
to forget that justice must not on_y be 
done fairly but must always appear to 
be so done. When a resporsible 
public servant holding a judicial 
office moves the High Court under 
Article 226 and contends tha; the 
termination .of his services, though 
ostensibly made in exercise o? the 
power conferred under Rule 23 o£ the 
Rules, really amounts to his dismissal, 
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or that its exercise is mala fide, the 
High Court should have called upon 
the respondent to make a return and 
then considered whether the allega- 
tions made by the appellant had been 
proved, and if they were, what would 
be the result of the said finding on 
his argument that the impugned order 
amounts to dismissal, or has been 
passed mala fide”. 

In the present case the appellants are 
responsible persons. Appellant No. 2 
is the President and Appellant No. 3 
is the Senior Vice-President of the 
Committee which has been supersed-~ 
ed. The other appellants had been 
elected members of that Committee. 
In our judgment in a case of the pre- 
sent kind the writ petition ought not 
to have been dismissed in the manner 
in which it was done without obtain- 
ing any return from the respondents 
and considering the same. 

4. Mr. M. C. Chagla for the 
appellants has pointed out that certain 
affidavits have been filed under the 
orders of this Court by the respon- 
dent and has urged that the legality 
and validity as also the mala fide 
nature of the impugned order could 
appeal by this 
Court. We do not consider that that 
would be a proper course to follow. 
It is for the High Court to issue a rule 
and hear and dispose of the writ peti- 
tion after returns have been filed by 
the respondents. ; 

5. The appeal is therefore 
allowed and the matter is remanded 
to the High Court for disposal of the 
writ petition in accordance with law. 
Costs shall abide the event. We have 
no doubt that since the term of the 
Committee will expire in a few 
months, the writ petition will be dis- 
posed of with the ulmost expedition. 


_ Appeal allowed. 
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(A) Penal Code (1860), Section 149 
— Common object — In a mutual 
fight there is no common object — 
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None of the accused can be convicted 


by having recourse to Section 149. 
; (Para 4) 
‘(B) Penal Code (1860), Section 324 


— Mutual fight between two parties 
— Death of one person of com- 
plainant’s party — Conviction of ac- 
cused under Sections 304, Part I/149, 
Ss. 307/149 and Ss. 323/149 — 
High Court acquitting accused under 
Ss. 304, Part 1/149 on ground that 
in F. I. R. there was no reference to 
the accused’s stabbing deceased, though 
it was clearly so mentioned — 
Absence of nature of injury caused by 
accused — Held, accused could be 
convicted only under Section 324 — 


His convictions under Sections 307/149. 


and 323/149 were unsustainable — 
Decision of Allahabad High Court, 
Reversed. (Para 5) 


The following Judgment of the 
Court was delivered by 
HEGDE, J.:—- This is an appeal 
by special leave. The appellant and two 
others were tried for various offences 
before the learned Sessions Judge, 
. Rampur. The appellant was convict- 
ed under Sections 304 (1)/149, 307/149 
and 323/149, L- P. We are not 
concerned with the convictions of the 
other accused. The sentences imposed 
on various counts were ordered to run 
concurrently. The maximum sentence 
imposed on the appellant is 10 years 
rigorous imprisonment under Sec- 
tion 304 (I). In appeal the appellant 
was acquitted under Section 304 (I), 
I. P. C. The sentence imposed on 
him under Ss. 307/149 was reduc- 
ed from five years to two years rigor- 
ous imprisonment. His conviction under 
Section 323 was maintained for which 
a sentence of one year rigorous im- 
prisonment had been awarded by the 
trial Court. í 
2. The incident giving rise to 
this prosecution took place on May 7, 
1964 at about 10 p.m. The com- 
plainant as well as the appellant were 
having cycle stands near the exhibi- 
tion ground, Rampur. The appellant 
and another had taken a cycle stand 
on contract from the municipal coun- 
cil. They were permitted to charge 
for each cycle 12 N. P. whereas the 
complainant: was -having a private 
cycle stand. It is, said that he was 
charging only 5 N. P. per cycle. As 
a result of this, the prosecution case 
is that there was a trade rivalry be- 
tween the appellant and his men on 
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the one side and the complainant and 
his men on the other. It was further 
stated that on the date of the occur- 
rence the appellant and several 
others went and attacked the com- 
plainant’s party as a result of which 
several persons sustained injuries | 
and one Anwarul Hasan died. 

3. The defence admitted that 
there was trade rivalry between the 
appellant’s party and the complain- 
ant’s party. . Their case was that ib 
was the complainant’s party who 
came suddenly and attacked the appel- 
lant’s party as a result of which there 
was marpit in which both sides sus- 
tained injuries. The appellant’s party 
pleaded self-defence. The trial Court 
after carefully examining the evi- 
dence came to the following conclu- 
sions: 

(1) that the marpit was not pre- 


planned. It developed suddenly as a 
oe of some abuses given by 
. W. 1 


(2) that the marpit took place 
near the second gate of the accused 
and not in front of the cycle stand of 
the complainant. — -| 

4. ' In effect the learned trial 
fudge accepted the defence version 
that it was the complainants party 
which started abusing the appellant’s 
party as a result of which a sudden 
fight developed in front of the second 
gate of the appellants cycle stand. 
On the facts found by the trial Court, 
it follows clearly that there was a 
mutual fight between the parties. In 
that view, the trial Court was not 
justified in convicting any of the ac- 
cused by having recourse to Sec- 
tion 149, I. P. C. In a mutual fight, 
there is no common object. But the 
trial Court arrived at the conclusion 
that the appellant was one of the per- 
sons who stabbed the deceased 
Anwarul Hasan. It did not give any 
finding as regards the nature of the 
injuries caused by the appellant. 


5. In appeal the learned ap- 
pellate judge on the erroneous basis 
that in the First Information Report, 
there is no reference to the appellant’s 
stabbing Anwarul Hasan, acquitted 
the appellant ‘under Section 304 (I), 
I. P. C., but sustained his conviction 
under Section 307/149 and Section 
323/149, I. P. . We have gone 
through the First Information Report. 
Therein it is clearly stated that the 
appellant was one of the persons who 
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stabbed Anwarul Hasan; but there i= no 
evidence as to the nature of the in-ury 
caused by him. We have earlier come 
to the conclusion that injuries to de- 
ceased were caused during the co=rse 
of a mutual fight. Hence on the tasis 
of the evidence on record, the appel- 
lant can be convicted only under Zec- 
tion 324, I. P. C. His convictions 
under Section 307/149, I. P. C. as 
well as under Section 323/149, LE C. 
are clearly unsustainable. 

6. In the result we allow. the 
appeal, set aside the conviction of the 
appellant under Sec. 307/149, I. F. C. 
as well as under Section 323/149, 
I. P. C. But he is convicted urder 
Section 324, I. P. C. and for that of- 
fence we sentence him to suffer rizor- 
ous imprisonment for one year. The 
appellant is on bail. He shall forthwith 
surrender and serve out the remaining 
portion of his sentence, if any. 

Appeal allowed. 





AIR 1971 SUPREME COURT 3:7 
(V 58 C 80) 


(From: Jammu and Kashmir) 
L D. DUA, J. 
Anwar, Petitioner v. The State of 
J. and K., Respondent. 
Writ Petn. No. 131 .of 1970, D/- 

7-7-1970. i 

(A) Constitution of India, Articles 
19, 20, 21, 22 — Non-citizen cannot 
claim fundamental right under Arti- 
cle 19 but can claim rights under 
Articles 20, 21 and 22. (Para 4) 

(B) Foreigners Act (1946), S. 3 (2) 
(c) — Deportation of foreigners — 
Notification under Art. 258 by Presi- 
dent entrusting Government of J. 2 K. 
functions of Central Government 
under S. 3 (2) (c) — Government zí J. 
& K. can validly order deportation of 
foreigner. (Para 5) 

(C) Constitution of India, Art. 32 
— Habeas corpus — Writ of — Nzure 
` — Foreigner entering India illegali; — 
His détention for purpose of deporta- 
tion is not illegal — Habeas corpus 
cannot be issued for his release. 

Habeas corpus, though a writ of 
right, is notta writ of course. Its 
scope has grown to achieve its purpose 
of protecting individuals against ero- 
sion of the right to be free irom 
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wrongful restraint on their rightful 
liberty. But when, a person has no 
right to move about freely in the 
country without a proper legal sanc- 
tion, the restraint exercised on him 
for expelling him from India cannot 
be construed as to amourt to his cus- 
tody being illegal so as to require that 
his immediate release be directed. The 
constitutional protection against illegal 
deprivation of personal liberty con- 
strued in a practical way cannot en- 
title non-citizens to remain in India 
contrary to the provisions of the law 
governing foreigners. (Para 9) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 1506 (V 49) 
= 1962 (2) Cri LJ 499. State 
of U. P. v. Abdul Samad g 
(1953) AIR 1953 SC 10 (V 40) 
= 1953 SCR 254 = 1953 Cri 
LJ 180, State of Punjab v. 
Ajaib Singh 7 
The following Judgment of the 
Court was delivered by 


DUA, J.:— The petitioner, Anwar 
-son of Basawa Batwal, 
resident of Nathu Pora, District Sial- 
kot, (West Pakistan), forwarded to this 
Court his application dated March 11, 
1970, from Central Jail, Jammu where 
he was being detained, praying for a 
writ in the nature of habeas corpus 
for his production in this Court to 
enable him to challenge his detention. 
In the application it was asserted 
inter alia that the petitioner had “been 
brought from Pakistan to the State of 
Jammu and Kashmir by his uncle 
Shri Dosa, son of Jumma, who was 
working for Indian Intelligence. The 
petitioner had crossed the cease-fire 
line and come to India for the pur- 
pose of taking to Pakistan the neces- 
sities of life. His uncle who was inimi- 
cal towards him got him arrested 
after he had crossed the cease-fire line 
on the basis of the allegation that the 
petitioner was a smuggler and had 
opium on his person. The petitioner 
was thereafter convicted and sentenc- 

His sentence expired in January, 
1970. After his release he was again 
arrested.’ His detention after his re- 
Pres was challenged in this applica- 
ion. 


2. In the return it was sworn 
by Shri A. K. Hamdani, Under Secre- 
tary, Home Department, Jammu and 
Kashmir State that the petitioner had 
been detained on January 30, 1970 
pursuant to an order. dated January 
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27, 1970. The petitioner -was duly in- 
formed of the grounds of his detention 
and also of his right to make a repre- 
sentation. 
presentation. His 
to the Advisory Board and the opinion 
of the Board was being awaited. The 
petitioner, according to the return, 
had been detained earlier and on the 
expiry of two years of detention he 
_ Was re-arrested with the object of 
making arrangements for his expul- 
sion from the State of Jammu and 
Kashmir. 


3. On June 9, 1970 this case 
was heard by the Vacation Judge 
(Ray J.) and time was granted to the 
- petitioner upto June 23, 1970 for fil- 
ing a rejoinder to the return. On 
-June 15,1970 the State filed an appli- 
cation stating that the order of the 
petitioner’s ‘detention ‘had since been 
revoked and that the petitioner had 
been ordered on June 9, 1970 to leave 
‘India within ten days. This applica- 
tion came up for hearing. on June 16, 


1970 when the State took time for’ 


producing the orders, of revocation of 
the detention order and, of the peti- 
tioner’s deportation. The case was ac 
cordingly adjourned to June 18, 1970 
when by means of a short order _ the 
writ petition was dismissed and the 
petitioner was permitted to be sent 
out of India. I now proceed to pive 
reasons for the order. 


4. The petitioner is not a. citi- 
zen of India. He is, therefore, .a 
foreigner as defined in the Foreigners 
Act. Not being a citizen, he is clear- 
ly not entitled to any fundamental 
right guaranteed by Article 19 of the 
Constitution. He has thus no right to 
remain within the territories of India. 
His entry into this country was also 
without any right and indeed he him- 
self does ‘not claim to have entered 
into India in accordance with the pro- 
visions of the Foreigners Act. and the 
Orders made thereunder. The only 
rights which he can claim in the pre- 
sent proceedings are those. contained 
in Articles 20 to 22. The order dated 
January 27, 1970 reads as under: 


“Whereas Anwar @. Raldu 
Basawa Batwal r/o Nathupora District 
Sialkot presently. in the State is a 
foreigner within the meaning of the 
Foreigners Act, 1946, and; 


Whereas the Government. is satis- 


fied that with’ a view ‘ to making 
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He, however, made no re-- 
-case was referred ` 


`of the Jammu and Kashmir 


“s/o 
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arrangements for his expulsion from 
the State, it is necessary to do so; 
Now. therefore, in exercise of the 
powers conferred by Section 3 (1) (b) 
read with Section 5 of the Jammu and 
Kashmir Preventive Detention Act,” 
1964, the Government hereby direct 
that the. said Anwar ©. Raldu be 
detained in the Central Jail, Jammu 


subject to such conditions as ta main- - 


tenance, discipline-and punishment for 
breaches of discipline as have been 
specified in the Jammu and Kashmir 
Detenus (General) Order, 1968”. ~ 


5. This order was made in 
exercise of the powers conferred by 
Section 3 (1) (by read with Section 5 
Preven- 
tive Detention. Act, 1964. The Gov- 
ernment. felt satisfied that the peti- 
tioner who was a foreigner within the 
meaning of the Foreigners Act (Act 31 
of 1946) should be expelled from the 
State of Jammu and Kashmir and it 
was with a view to making arrange- 
ments for his ‘expulsion that it was 
considered necessary to detain him. 
It appears that in the opinion of the 
Authorities making the order it was 
necessary to give to the petitioner an 
opportunity of making a represen- 
tation to the Government against the 
order of detention. In order to give 
this opportunity, on February 4, 1970 
the grounds of detention were disclos- 
ed to the petitioner and’ he was further 


‘informed that if he so desired he could 


make a representation to the Govern- 
ment. It may be recalled that accord- . 
ing to the return he was actually 
detained: on January 30, 1970 though 
the order of detention had been made 
on the 27th:of that month. The peti- 
tioner, without making any represen- 
tation, apparently sent the present ap- 
plication to this Court through the 
jail authorities - at Jammu. On April 
9, 1970 this Ceurt directed a rule nisi 
to issue in his case along with some 
other cases. Apparently, the State 
authorities .did not consider it proper 
to take any further steps for.imple- 
menting: the. orders of- the peti- 
tioner’s expulsion because this Court 
had been seized of the habeas corpus 
proceedings. According to the appli- 
cation dated June 15, 1970 the order 
of detention was revoked on June 9, 
1970 with the result that the habeas 
corpus . petition assailing. that order 
must be considered to have become 
infructuous. The question naturally 
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arose if this Court shculd order the 
petitioner’s release forthwith on ac- 
count of the revocation of the impuen- 
ed order of detention or it should dis- 
miss the writ petition as infructuous 
and send the petitioner back to Jammu 
to be released from the deten-ion 
under the order dated January 27, 
1970 and leave it to the Government 
-to deal with the petitioner in acccrd- 
ance with law. The petitioner not 


being a citizen of India obviously had- 


no right to remain in Delhi and ac- 
cording to the order of deportatior he 
was bound to leave India by June 19, 
1970. The order of deportation may 
at this stage be reproduced: 


“In exercise of the powers con- 
ferred by Clause (c) of sub-section (2) 
of Section 3-of the Foreigners Act, 
1946 (Act No. XXXI of 1946), read 
with Ministry of Home Affairs Notifi- 
cation issued under S. O. 590 dated 
19th of April, 1958, the Government of 
Jammu and Kashmir hereby direct 
that the persons named below who 
are foreigners shall not remain in 
India and shall leave India within ten 
days from the date of this order:— 


1. Anwar @ Raldu s/o Basawa 
Batwal r/o Nathpora District Sialkot. 


This order has to be read with the 
- Ministry of Home Affairs Notification 
issued under S. O. 590 dated April 19, 
1958. That notification is in the 
following terms: 


“In exercise of the powers .corfer- 
red by Clause (1) of Article 258 of the 
Constitution and all other powers en- 
abling him in this behalf and in 
supersession of all previous noticica- 
tions on the subject in so far as they 
relate to the Act, rules and orders 
hereinafter mentioned, the President 
with the consent of the State Gov2rn- 
ment concerned hereby entrusts to 
the Government of each of the State 
of A. P., Assam, Bihar, Bombay, J. and 
K., Kerala, M. P., Madras, Mysore, 
Orissa, Punjab, Rajasthan, U. P. and 
West Bengal the functions of the Cen- 
tral Government, 

(1) under Section 5 of the Indian 
Passports Act, 1920 (34 of 1920), 

(2) under Rules 2 and 4 of the 
Indian Passports Rules, 1950, 

(3) under Rule 3 of the Registretion 
of Foreigners Rules, 1939, 

(4) in making orders of the nature 
specified in Clauses {c), (ec), (d) (e) 


and (f) of sub-section (2) of Sectien 3 © 
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of the 1946 (31 of: 
1946) and 

(5) under the Foreigners Order, 1948 
subject to ‘the following conditions, 


namely, 


(a) that in the exercise of that func- 
tion, the said State, Government 
shall comply with such general 
or special directions as the Cen- 
tral Government may from time 
to time issue, and 


{b) that notwithstanding this en- 
trustment the Central Govern- 
ment may itself exercise any of 

.the said functions should it 

deem fit to do so in any case. 
T have reproduced this notification be- 
cause Shri H. K. Puri, the learned 
counsel appearing amicus curiae in 
support of the petitioner’s application 
for habeas corpus, had raised the 
point that it was the Central Govern- 
ment alone which could make a lawful 
order of deportation under Section 3 
(2) (c) of the Foreigners Act. This 
notification is a complete answer to 
this objection ` because the President 
has under Article 258 lawfully en- 
trusted inter alia to the Government 
of Jammu and Kashmir the function 
of the Central Government under Sec- 
tion 3 (2) (c), (d), (e) and (f) of the 
Foreigners Act. 

6. Reverting to the funda- 
mental right claimable by the peti- 
tioner who is not a citizen of India it 
is clear that Article 20 of the Consti- 
tution is not attracted to this case. 
Article 21 merely lays down that no 
person shall be deprived of his life or 
personal liberty except according to 
procedure established by law. Arti- 
cle 22 deals with detention of persons 
in certain cases. In the rase in hand 
in January, 1970 an order of deten- 
tion was made under Section 3 (1) (b) 
of the- J. and K. Preventive Detention 
Act which clearly empowers the Gov- 
ernment to detain a foreigner within 
the meaning of the Fcreigners ‘Act 
with a view to inter alia making 
arrangements for his expulsion from 
the State. The petitioner not being a 
citizen .of India is, as already stated, 
a-foreigner and therefore liable ‘to be 
so detained.. The Government, it ap- 
pears, considered it incumbent to com- 
ply with the provisions of Sections 8 
to 11 of the Jammu and Kashmir 
Preventive Detention Act even when 
the petitioner was being detained for 
the purpose of expelling him from 
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India. The period fixed for the Advi- 
sory Board to submit its report 
had not yet expired when the peti- 
tioner, without making any represen- 
tation, applied to this Court on March 
11, 1970 and initiated the present pro- 
ceedings. After the present applica- 
tion for a writ of habeas corpus was 
entertained by this Court, the orders 
in respect of his custody were subject 
to the control and permission of this 
Court and the State authorities were 
naturally: reluctant in taking any 
step towards ‘implementation of the 
order of expulsion, without this 
Court's permission. As soon as the 
order of detention was revoked the 
State _Government made an order 
. under Section 3 (2) (c) of the 
Foreigners Act read with-the Ministry 
of Home Affairs Notification issued 
under S. O. 590 dated April 19, 1958 
directing the petitioner not to remain 
in India and to leave India within ten 
days from June 9, 1970, the date of 
the order. Soon thereafter the State 
Government filed an application in 
this Court stating all. the relevant 
facts. The petitioner was informed of 
this order and Shri Puri the learned 
Counsel appearing as amicus curiae 
actually addressed this Court on its 
legality after consulting the petitioner. 
This order appears to be consistent 
with: the order of detention dated 
January 27, 1970 which was also made 
with the object of expelling the peti- 
tioner from India. Since the order 
dated June 9, 1970 had to be complied 
with by June 19, one day earlier, as 
. already noticed, on June 18 this Court 
permitted the State authorities to take 
suitable steps for deporting the peti- 
tioner from India. 


7. The question arises if in 
these circumstances it can be said that 
after the revocation of the detention 
order the petitioner was deprived of 
his personal liberty illegally or with- 
out procedure established by law so as 
to require this Court to order his im- 
mediate release. In State of Punjab 
v. Ajaib Singh, 1953 SCR 254 = (AIR 
1953 SC 10), this Court 
physical restraint put upon an abduct- 
ed woman {abducted during the parti- 
. tion of the undivided Punjab in 1947) 
- în the process of recovering and. taking 
her into custody without any allega- 
tion or accusation of any actual or 
suspected or apprehended commission 
by her of any offence of a criminal or 


held that- 
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quasi-criminal nature or of any act 
prejudicial to the State or the 
public interest and handing her over 
to the custody of the officer-in-charge 


` of the nearest camp under Section 4 


of the Abducted Persons (Recovery 
and Restoration) Act, 55 of 1949 could” 
not be regarded as arrest and deten- 
tion within the meaning of Article 22 
(1) and (2). In the State of U. P. v. 
Abdul Samad, AIR 1962 SC 1506, two 
persons (Mr. and Mrs. Abdul Samad) 
were in Pakistan in March, 1955. In 
September, 1955 they obtained a 
Pakistani pass-port and came to India 
after securing a visa for temporary 
stay till December 16, 1955. They 
Secured repeated extensions of the 
period of stay. In 1957 they un- 
successfully applied for their registra- 
tion as Indian citizens. Against refusal 
to register them as Indian citizens 
their application under Article 226 of 
the Constitution also failed in 1959. 
The State Government then directed 
them to leave India. They secured 
several extensions of time for comply- 
ing with this order. Finally on July 7, 
1960 they were required to leave India 
within 24 hours. On their failure to 
do so they were taken into custody on 
July 21, 1960 and sent by train to 
Amritsar for being deported to Paki- 
stan. They were produced before 
a Magistrate at Amritsar who ordered 
that they be kept in the Civil Lines 
Thana till further orders: Meanwhile 
an application was filed before the 
Lucknow Bench of the Allahabad 
High Court under Section 491, I. P. C. 
on July 25, 1960. On being informed 
that the two persons concerned having 
been sent to Amritsar were no longer 
within its territorial jurisdiction, the 
High Court recorded an order that it 
had no jurisdiction in the matter and 
that the proceedings be consigned to 
records. In the meantime a spurious 
telegram and a spurious telephone 
meSsage purporting to emanate from 
Saxena, Under Secretary, Home 
Department, U. P. were received by 
the police at Amritsar stating that the 
High Court had issued orders for Mr. 
and Mrs. Abdul Samad to be brought 
back to Lucknow to attend the case 
on July 25, 1960. Pursuant to this 
message Mr. and Mrs. Abdul Samad 
were taken to Lucknow and produced 
before the Deputy Registrar of the 
High Court, but after the Court had 


‘disposed of the habeas corpus petition. 
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They were produced before the Deputy 
Registrar who directed their produc- 
tion in the High Court on July 26, at 
10.15 a. m. An application was there- 
upon filed on behalf of Mr. and Mrs. 
Abdul Samad on July 25, 1960 to 
revive their earlier habeas corpus peti- 
tion. A fresh habeas corpus petition 
was also filed on July 26, 1960 
praying for their release. On Ju.y 27, 
1960 the High Court passed an interim 


order of their release on bail on the: 


fresh habeas corpus petition that 
application was ultimately alowed 
and Mr. and Mrs. Abdul Samad were 
released on the ground that after their 
arrival in Lucknow at 1 p. m. on July 
25, 1960 they had not been proituced 
before a Magistrate within 24 hours 
and this was in breach of the manda- 
tory provisions contained in Artiele 22 
(2) of the Constitution. On appeal by 
the State, the Supreme Court set aside 
the order of the High Court and held 
that there was no violation -of Arti- 
cle 22 (2). In this connection iz was 
emphasised that Mr. and Mrs. Abdul 
Samad had actually been pro- 
duced before the High Court on July 
26, 1960 within 24 hours of their 
arrival at Lucknow on July, 25, 1960 
and that they were again produced 
before the High Court on Ju_y 27, 
1960. On both occasions they had full 
opportunity of representing their case. 
The view expressed in this decision 
would rule out the argument of non- 
compliance with Article 22 (2) œn the 
facts and circumstances of the present 
case. i 


8. As observed earlier the peti- 
tioner had no right to enter ard re- 
main within the territories of India 
and indeed he was bound, under the 
order dated June 9, 1970, to leave 
India by June 19, 1970. Accord:ng to 
Clause (3) of the Foreigners Order, 
1948 no foreigner can enter into 
India: — 


“(a) otherwise than at such port or 
other place of entry cn the 
Yorder of India as a Registra- 

* tion Officer having jurisciction 
at that port or place may 
appoint in this behalf: either 
for foreigners generally 3r for 
any specified class or description 
of foreigners; or 


{b) without the leave of the civil 
authority having jurisdict.on at 
such port or ‘place’, 
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Under Clause (5) of this Order no 
foreigner can leave India: 


(a) otherwise than at such port or 
other recognised place of depar- 
ture on the borders of India as 
the Registration Officer having 
jurisdiction at that port or 
‘place may appoint in this behalf 
either for foreigners generally 
or for any specified class or 
description of foreigners: or 


(b) without the leave of the civil 
-authority having jurisdiction at 
such port or place”. 


9. It would thus be seen that 
the petitioner who had illegally and 
clandestinely entered into India could 
not stay in any part of its territory. 
Indeed, he had to leave India by June 
19, 1970 and this had to be done in 
accordance with the statutory regula- 
tions. The order of his release by this 
Court would, therefore, not only have 
resulted in his presence in a part of 
India in contravention of the statutory 
provisions but would in addition have 
rendered it somewhat difficult for the 
authorities to: enforce compliance with 
the order of his expulsion. In those 
circumstances the restraint on his per- 
sonal liberty for the purpose of taking 
him to the border in order to expel 
him from India in accordance with the 
statutory provisions could by no 
means be considered ta be an -illegal 
custody justifying an order of release 
by this Court. While dealing with 
cases like the present one cannot 
ignore the historical fact of Pakistan’s 
extremely hostile attitude towards the 
State of Jammu and Kashmir and also 
the fact that from the borders of the 
State of Jammu and Kashmir adjoin- 
ing those of West Pakistan infiltrators 
have constantly been surreptitiously 


‘entering that part of the Indian terri- 


tory for unfriendly activities which 
endanger maintenance of public order . 
and security of the State. The peti- 
tioner had on his own showing cross- 
ed the cease-fire line secretly with the 
object of taking out of India the 
necessities of life. Regulations govern- 
ing the entry into and departure from 
India as also the presence in this 
country of Pakistani infiltrators from 
across the cease-fire line on the 
Jammu and Kashmir border demand 
strict enforcement and the claim to 
personal liberty made by unlawful 
infiltrators from Pakistan cannot be 
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placed above the security of the coun- 
try and maintenance of law and order. 
Habeas corpus, though a writ of right, 
is not a writ of course. Its scope has 
grown to achieve its purpose of pro- 
tecting individuals against erosion of 
the right to be free from wrongful 
restraint on their rightful liberty. But 
when, as in the present case, the peti- 
tioner has no right to move about 
freely in this country without a pro~- 
per legal sanction,’ the restraint exer- 
cised on him for expelling him from 
India by June 19, 1970 cannot be con- 
strued on the facts and circumstances 
of this case to amount to his custody 
being illegal so as to require this 
Court to direct his immediate release. 
The constitutional protection against 
illegal deprivation of personal liberty 
construed in a practical way cannot 
entitle non-citizens like the petitioner 
to remain in India contrary to the 
provisions of the law governing 
foreigners. It is accordingly difficult 
to hold that the petitioner is being il- 
legally deprived of his right to per- 
sonal liberty to stay and move about 
in India without restraint. The 
petition accordingly fails and is dis- 
missed. 

Petition dismissed. 
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Representation of the People Act 
(1951), Sections 81 (3), 86 (1) — Dis- 
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stantial compliance of Section 81 (3) 
— Petition liable to be dismissed 
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defence — No sub- . 
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Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1027 (V 51) 

= (1964) 6 SCR 213, Ch. Subba- 

rao v. Member Election Tribu- 

nal Hyderabad 6 
(1964) AIR 1964 SC 1545 (V 51) 

= (1964) 3 SCR 573, Murarka 

Radhey Shyam Ram Kumar v. 

Roop Singh Rathore 6 


The following Judgment of the 
Court was delivered by 


HEGDE, J.: This is an appeal under 
Section 116A of the Representation of 
the People Act, 1951 (to be herein- 
after referred to as the Act) from the 
judgment and order dated July 14, 
1959 of the Patna High Court in Elec- 
tion Petition No. 1 of 1968. 


2. A biennial election to the 
Rajya Sabha was held in March 1968. 
In that election, Bihar Legislative 
Assembly had to elect seven members 
to the Rajya Sabha. Twenty persons 
contested for those seven seats. The 
appellant is one of them. The appell- 
ant failed to get the required number 
of votes. By means of an election peti- 
tion which has given rise to this 
appeal, he challenged the validity of 
the election of the lst respondent on 
two grounds viz. (1) that the nomina- 
tion of respondent.No. 1 was impro- 
perly accepted inasmuch as he was not 
qualified to be enrolled as an elector 
in the electoral roll of West Patna 
Assembly constituency for the time 
being in force on the ground that he 
was then not ordinarily resident in the 
said constituency, but was on the 
other hand, ordinarily resident in Ali- 
pur constituency of the West Bengal 
Legislative Assembly and (2) that he 
was guilty of corrupt practice within 
the meaning of sub-section (1) of Sec- 
tion 123 of the Act, inasmuch as he 
had not only made offers but also pay- 
ments of money to various electors as 
motive or reward for voting in his 
favour. 


3. The election petition was 
resisted by the Ist respondent on vari- 
ous grounds. One of the contentions 
taken by him was that the petition 
was not in accordance with the provi- 
sions of Sections 81, 82 and 117 of the 
Aci and therefore it was not maintain- 
able. The High Court has accepted 
that contention. It has also rejected 
the other pleas taken by the appel- 
lant. As we are in agreement with 
the High Court that the election peti- 
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tion is liable to be dismissed ander 
Section 86 of the Act, we do not think 
it necessary to go into the merits of 
the case. uy : 

Section 86 (1) of the Act provides: 
“The High Court shall dismiss an elec- 
tion petition which does not ccmply 
with the provisions of Section 31 or 
Section 82 or. Section 117”. 

‘4. Section 81 (3) requires -(i) 
that every election petition shell be 
accompanied by as many copies ‘here- 
of as there are respondents mentioned 
in the petition and (ii) that every such 
copy shall be attested by the peti- 
tioner under his own signature to be 
a true copy of the petition. ~ The con- 
tention of the ist respondent is that 
the copy. served on. him wh.ch is 
marked Exh. ‘O’ in the trial Court is 
not the true copy of the election peti- 
tion filed in Court. In the High Ccurt it 
was contended that Exh. “O’-is rot a 
genuine document but that contention 
was not pressed before us. Therefore, 
we have to proceed on the basis that 
Exh. ‘O’ is a copy served on tke Ist 
respondent. - . 

5. The discrepancies be-ween 
the election petition filed in Court and 
Exh. ‘O’ are set out by the High Court 
in paragraph 15 of the its judgment. 
That paragraph to the extent meterial 
for our present purpose reads: 

“x x x x 

(a) In paragraph 12, as also in para- 
graph 13 of the original, it has been 
stated that the total number of elect- 
ed members of the Bihar Legislative 
Assembly at the time of the impugned 
election was 316, whereas in Ext. ‘O’ 
this figure has been stated to be 317 
in both these paragraphs. 

-(b) In paragraph 16 of the original 
it has been stated that respondents 2 
and 3 had been set up as candidates 
in.. the election by the Sanryukta 
Socialist Party, and as to respondents 
6 and 5, it was stated. that they had 
been set up by the Communist Party 
of India and the Jana Sangh respec- 
tively. But in Ext ‘O’ it has been 
` stated that the candidates who were 
set up by the Samyukta Socialist 
Party were respondents 2 and 6, while 
respondents 3 and 5 had- been cet up 
by the Communist Party of India and 
the Jana Sangh respectively. A 
_ (c) In paragraph 28 of the orginal. 
the following passage occurs. 

“Particulars of the gifts and gratifi- 

cations in the form of bribe cffered 


made of the name of Paul 
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by respondent No. 8 and his election 
agent and his. agent with the conniv- 
ance and consent of the said respon- 
dent No. 8 and his election agent are 
set out in Annexure ‘D’ hereto annex- 
ed”. A s 
But the passage in Ext. ‘O’ reads: 
“Particulars of the gifts and gratifica- 
tions in the form of bribe offered by 
respondent No. 8 and his election 
agent and his agent with the conniv- 
ance and consent of the said respon- 
dent No. 1 and his election agent are 
= out in Annexure ‘D’ hereto annex- 
e hae . K 

(d) In paragraph 3 o2 the. verifica- 
tion at page 25 of the original, it has 
been stated, inter alia, that the state- 
ments made in paragraph 3 of the 
election petition are true to the peti- 
tioner’s information, but in Exh. ‘O’ 
no verification has been made with 
respect to the statements made in 
paragraph 3 of the election petition. 
and instead verification has been made 
twice with respect to the statements 


-made in paragraph 2, once as true to 


the petitioner’s knowledge and again 
as true to his information. 


(e) In paragraph 3 of. Annexure ‘BD’ 
a list of 20 persons: has been given, 
one of which is Shri Brindaban Swana, 
M. L. A, in the original and Shri 
Brindaban - Swansi, M. L. A in Ext. 


(f) In Annexure ‘C relating to the 
particulars of corrupt practice men- 
tioned in paragraph 25 of the election 
petition, it has been stated in the origi- 
nal that Shri Munshi Hansda, M.L. A 
had offered money and promised to 
pay money to Shri Jetha Kiski, 
M. L. A. for casting his first prefer- 
ence vote in favour of respondent 
No. 1 at the M. L. A. Flat on 19-3- 
1968, but in Ext. ‘O° mention has been 
Hansda, 

5 A, as the alleged offerer of 
money to Shri Jethu Kisku, M. L. A; 
and . 

(g) In Annexure ‘C’ again, the origi- 
nal reads that the offer of money and: 
promise of payment of money was 
made to Shri- Mahabir Paswan by res- 


_pondent No. 1 and Shri Balwant Nath 


Singh, M: L. A. on 26-3-1968 but in 
Ext. ‘O’ this date has been stated as 
28-3-1968”. 


6. Mr. M. C. Chagla, ‘learned 
Counsel for the appellant contended 
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that Section 81 (3) is merely directory 
and not mandatory. We do not think 
it necessary to go into that question, 
as in our opinion that provision has 
not even been substantially complied 
with. The requirements of Sec. 81 
(3) have been laid down by this Court 
in Murarka Radhey Shyam Ram 
Kumar v. Roop Singh Rathore, (1964) 
3 SCR'573 = (AIR 1964 SC 1545). In 
that case this Court ruled that the 
word ‘copy’. in Section 81 (3) of the 
Act did not mean an absolutely exact 
copy but a copy so true that nobody 


could by any possibility misunderstand. 


it, and that the test whether a copy 
was a true: one was whether any 
variation from the original was cal- 
culated to mislead an ordinary person. 
The same view was. taken by this 
‘Court in Ch. Subbarao v. Member 
Election Tribunal, Hyderabad, (1964) 
6 SCR 213 = (AIR 1964 SC 1027). In 
our opinion, it is not necessary to 
refer to the discrepancies .between the 
original petition and the copy served 
excepting that referred to in Clause 
(f) of paragraph 15 of the trial Court’s 
judgment. Admittedly Shri Munshi 
Hansda and Paul Hansda are members 
of the Patna Legislative Assembly. 
In the election petition it was stated 
that money was offered to Shri Jetha 
Kisku, M. L. A. by Munshi Hansda 
but in Exh. ‘'O” it was stated that 
money was offered to the said Jetha 
Kisku by Paul Hansda. This diverg- 
ence was bound to mislead the contest- 
ing respondents and prejudice their 
defence. Pleadings in a case has great 
importance and that is more so in 
election petitions particularly when 
the returned candidate is charged 
with corrupt practice. He must know 
what the charge against him is so that 
he may prepare his defence. If rely- 
ing on the allegations in the copy of 
the petition served on him that the 
money was 
through Paul Hansda, the Ist respon- 
dent had collected evidence to show 
that that allegation’ is false then the 
entire basis of his defence would have 
fallen to the ground because at a 
later stage he had to meet a totally 
different case. The law requires that 


a true copy of the election petition’ 


should be served on the respondents. 
That requirement has not been either 
fully or substantially complied with. 
Therefore, we have no doubt in our 
mind that the election petition is liable 


paid to Jetha Kisku” 


AI. B. 


to be dismissed under Section 86-of 
the Act. 

Mr. Chagla tried to extricate his 
client from the difficult position in 
which he had placed himself by urging 
that two copies of the election, peti- 
tion had been served on the Ist res- 
pondent as required by the rules of the 
Patna High Court, one through the 
Court and another through registered 
post; the Ist respondent has produced 
only one of those copies; it is not 
known whether the other copy was also 
defective and therefore there is no 
fround to reject the election petition 
at the very threshold. We are un- 
able to entertain this contention If 
it was the case of the appellant. that 
the lst respondent was not prejudiced 
by the service of Exh. ‘O’, he should 
have got summoned the other copy 
said to have been served on him No 
such attempt appears to- have been 
made. No explanation was offered 
how several wrong statements came 
to be made in Exh. ‘©. There is 
hardly any . doubt that the relevant 
papers filed in Court.on behalf of the 
appellant were prepared in a callous 
manner, 

T- For the reasons mentioned- 
above we agree with the trial Court 
that the petition is liable to be dis- 
missed under Section 86 of the Act. 
Hence, this appeal is dismissed with 
costs. i 

Appeal dismissed. 
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The Delhi Cloth and General 
Mills Co. Ltd., Appellant v. The Chief 
Commissioner, Delhi and others, Res- 


. pondents. | 


Civil Appeal No. 1424 of 1966, DJ- 
11-9-1969. : 

(A) Factories Act (1948), S. 112.— 
Rules under — Delhi Factories Rules, 
1950, Rule 7 — Rule 7 read with R. 5 
and its Schedule — Imposition of fee 
under, for renewal of licence — Levy 
is in nature of fee and not. tax. 

A levy in the nature of a fee does. 
not cease to be of that character 


IM/FN/E579/69/BNP/D 


_ Inspector 


‘ 
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_ merely because there is an element of 
‘ compulsion or coerciveness presen: in 
it, nor is it a postulate of a fee that it 
must have direct relation to the 
actual services rendered by the autho- 
rity to individual who obtains the 
benefit of service. If with a vievr to 
provide a specific service, levy is im- 
posed by law and expenses for main- 
taming the service are met out of the 
amounts collected there being a reason- 
able relation between the levy and the 
expenses incurred for rendering the 
service, the levy would be in the 
nature of a fee and not in the naiure 
of a tax (Para 6) 


The levy of the licence fee for re- 
newal of licence under the Lelhi 
Factories Rules is not wholly un- 
related to the expenditure incurred 
out of the total realisation. When it 
was never made out that the collec- 
tions on account of the licence fee 
were merged in the general public re- 
venue and were not appropriated in 
the manner laid down for the appro- 
priation of expenses for the depart- 
ment concerned it could not be said 
that amount so paid was a tax and not 
fee. (Para 9) 


(B) Factories Act (1948), S. 3 — 
appointed under Act == 
Duties of. 


The Inspectors of factories ap- 
pointed under the Factories Rules do 
not simply carry out the duties laid 
on them under the Act. In the course 
of discharge of their duties and obli- 
gations the Inspectors are expected to 
give proper advice and guidance so 
that there may be due compliance with 
the provisions of the Act. It can well 
be said that on certain occasions 
factory owners are bound to receive a 
good deal of benefit by being saved 
from the consequences of the working 
of dangerous machines or employment 
of such processes as involve danger to 
human life by being warned at the 
proper time as to the defective nature 
of the machinery or of the takinz of 
precautions which are enjoined under 
the Act. It involves a good dezl of 
technical advice. It is clear that the 
nature of the work of the Inspector is 
such that he is to render as much if 
not more service than a Commissioner 
would; in the matter of supervision, 
regulation and control over the way 
in which the management of the <rus- 
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tees of religious and charitable endow- 
ment was concerned. (Para 9} 
Cases Referred: -Chronological Paras 
(1965) AIR 1965 SC 1107 (V 52) = 
(1965) 2 SCR 477, Corporation 
of Calcutta v. Liberty Cinema 5, 6 
(1963) AIR 1963 SC 966 (V 50) = 
1963 Supp (2) SCR 302, H. H. 
Sudhindra Tirtha Swamiar v. 


Commr. for Hindu Religious 
and Charitable Endowments, 
Mysore ` 5, 6 


(1954) AIR 1954 SC 388 (V 41) = 
1954 SCR 1055, Ratilal Pana- 
chand Gandhi v. State of Bom- 
bay 6 

(1954) AIR 1954 SC 400 (V 41) = 
1954 SCR 1046, Sri Jagannath 
Ramanuj Das v. State of Orissa 6 

Mr. H. R. Gokhale, Sr. Advocate, 

(M/s. D. R. Thadani and A. N. Goyal, 

Adovecates, with him), for Appellant; 

Mr. Jagdish Swarup, Solicitor-General 

of “India and Dr. L. M. Singhvi, Sr. - 

Advocates (Mr. R. N. Sachthey, Advo- 

cate, with them), for Respondents. 


The following Judgment of the 
Court was delivered by 


GROVER, J.:— This is an appeal 
from a judgment of the Punjab High 
Court (Circuit Bench, Delhi) involving 
the question of the validity of Rule 
7 read with Rule 5 and its Schedule of 
the Delhi Factories Rules 1950 made 
under Section 112 of the Factories 
Act, 1948, hereinafter called the Act. 
The impugned Rules relate to the grant 
of a licence for a factory and renewal 
thereof, the fees being prescribed by 
the Schedule to Rule 5. 


2. The Delhi Cloth and Gene- ` 
ral Mills Co. Ltd., operates within the 
Delhi area a number of industrial 
establishments which are factories 
within the meaning of Section 2 (m) 
of the Act. The company has to pay 
a total sum of Rs. 12,775,00 as annual 
licence fee for all its factories in 
Delhi, the fees ‘being calculated ac- 
cording to the horse power and the 
maximum number of workers to be 
employed on any day during the year 
as given in the Schedule. The Maxi- 
mum fee that is payable is Rs. 2,000 for 
a factory. The factories can be run only 
after registration and under a licence 
granted under the Act and the Rules on 
payment of the prescribed fee. The 
licencé is renewed every year under 
Rule 7 on payment of the same fee 
which is paid at the time of the grant- 
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ing of the licence. Every licence 
granted or renewed remains in force 
upto Dec. 31, of the year for which 
it is granted or renewed. In January 
1963 the company filed a petition under 
Articles 226 and 227 of the Constitu- 
tion in the High Court challenging the 


validity of the Rules under which the © 


licence fee for. renewal of the licence 
for each of its factories in Delhi was 
being levied and collected i.e., Rule 7 
read with Rule 5 and its Schedule. 
This petition was dismissed by a Divi- 
sion Benchon February 11, 1965. The 
company then filed the present appeal 
by certificate. 


3. The principal point which 
has been canvassed on behalf of the 
appellant company is that the payment 
made for renewal of the licence was 
and is.only to endorse the licence as 
valid for the next year and the amount 
charged for the renewal thereof can- 


“not and does not entail services which 


f 


- ed. 


can reasonably be regarded to be com- 
mensurate with the amount so charg- 
In other words the. element . of 
quid-pro-quo which distinguishes a fee 
from a tax is absent and lacking. The 
Act, it is pointed out, contains specific 
provisions for rendering of benefit 
and service to the workmen by the 
owners of the factories. The Inspec- 
tors who are appointed under the Act 
to ensure that its provisions are com- 
plied with by the factory owners con- 
stitute ʻa policy agency and it is- not 
possible to say that the powers and 
duties of the Inspectors when exercis- 
ed and carried out amount to services 
rendered for the benefit of the factory 
owners or the workmen. Š . 


4. Falshaw, C. J., who delivered 
the judgment of the Division Bench 
was of the view that the work carried 
out by the Inspectors under the Act of 
seeing that all- its beneficent provi- 
sions for the health and welfare of 
the workers employed in the factories 
were fully implemented must definite- 
ly be regarded as services rendered 
in-return for the fee levied for the 


annual renewal. of -the licence for 
the factory. It was further observed 
on an examination. of -the affidavit 


which had been placed before the 
Court that at least 60 per cent of the 
amount realised as licence fee was be- 
ing utilised on running the depart- 
ment. i i $ 


gious institution. 


A.L R. 


5. Mr. H. R. Gokhale for the 
appellant company has contended that 
the High Court failed to apply the 
principles .which are settled by cer- 
tain decisions of this Court for deter- 
mining whether a fee for a licence cor 
a renéwal thereof in circumstances 
similar to the present case is in subst- 
ance and effect a tax. He has relied 
largely on Corporation of Calcutta v. 
Liberty Cinema, (1965) 2 SCR 477 = 
(AIR 1965 SC., 1107). In that case 


the licence fee had been raised 
from Rupees 400 to Rupees 6,000 
per year. It was observed in the 


majority judgment that the provi-~ 
sion under which the licence had to 
be taken out for a cinema did not refer 
to the rendering of any service by 
the Corporation of Calcutta. It was 
also not obligatory on the Corporation 
to make any bye-law under which 
services were to be rendered. If the 
bye-laws were not made there would 
be no service to render. It was fur- 
ther pointed out that inspection by the 
authorities concerned could not be re- 
garded as a service to the licencee as 
it was meant only to make sure that 
the licencee carried out the conditions 
on which the licence had been granted 
to him. Some of the earlier decisions 
were considered as also the pronounce- 
ment in H. H. Sudhindra Thirtha 
Swamiar v. Commr. for Hindu Reli- 
gious & Charitable Endowments, — 
Mysore, 1963 Supp (2) SCR 302 = 
(AIR 1963 SC 966) and with regard to 
the latter case it was said that a ser- 
vice resulting in the’ control of the 
Mathadipathi conferred special bene- 
fit on the institution which alone paid 
the levy. ` d 


6. . As far back as 1954 it was laid 
down in Sri Jagannath Ramanuj Das v. 
State of Orissa, 1954 SCR 1046= (AIR 
1954 SC 400) that the contributions 
levied. for the expenses of the Commr. 
and his staff who were to exercise 
effective ‘control over the trustees of 
the Maths and the temples was to be 
regarded as a fee and not a tax. Two 
reasons were given for this: (1) The 
payment was demanded only for the 
purpose of meeting the expenses , of 
the Commissioner and his staff which 
is the machinery set up for due ad- 
ministration of the affairs of the reli- 
(2) The collections 
made were not merged in the general 
public revenue. Similarly in Ratilal - 
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Panachand Gandhi v. State of Bomkay, 
1954 SCR 1055 = (AIR 1954 SC £88) 
the contributions imposed under the 
Bombay Public Trusts Act was helc to 
be fee and not tax. It was stated that 
in the first place these contributions 
.were to be created to the Public Trusts 
Administration Fund which was a spe- 
cial fund-and were not to be merzed 
in the general revenue. Secondly. it 
_was not necessary that services should 
be rendered only at the request of 
particular people and it was enough 
that payments were demanded for ren- 
‘dering services which the State con- 
sidered beneficial in the public interest 
and which the people had to accept 
whether they were willing or not. 
The following observations in H. H. 


Sudhindra Thirtha Swamiar, 1963 
Supp (2) SCR 302 = (AIR 1963 SC 
966) may be referred to with 
advantage : ; 


“A levy in the nature of a fee 
does not cease to be of that character 
merely because there is an element 
of compulsion or coerciveness present 
in it, nor is it a postulate of a fee that 
it must have direct relation to fhe 
actual services-rendered by the au- 
thority to individual who obtains the 
benefit of service. If with a view to 

‘(provide a specific service, levy is im- 
posed by law and expenses for main- 
taining the service are met out of the 
amounts collected there being a zea- 
sonable relation bétween the levy and 
the expenses incurred for rendering the 
service, the levy would be in the nature 
of a fee and not in the nature ofa tax’. 
According to Mr. H. R. Gokhale the. 
present case is of the type which wculd 
fall squarely within the decision in 
Liberty Cinema case, (1965) 2 SCR 477 
= (AIR 1965 SC 1107). It is difficult 
to agree. In each case where the 
question arises whether the levy is in 
the nature of a fee the entire scheme 
of the statutory provisions, the duties 
and obligations imposed on the insp:ct- 
ing staff and the nature of work done 
by them will have-to be examined for 
the purpose of determining the render- 
ing of the services which would make 
the levy a fee. It is quite apparent 
that in the Liberty Cinema case it was 
found that no service of any kind was 
being or could be rendered and for that 
reason the levy was held to be a tax 
and not a fee. In our judgment the 
present case falls within the other 


- persons on dangerous machines. 
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class of cases to which reference has 
been made in which contributions for 
the purpose of maintaining an autho- 
rity and the staff for supervising and 
controlling public institutions like 
Maths ete., were held to be fee and 
not tax. 


of: We may now look at the 
provisions of the Act. Chapter II ' 
provides for the inspecting staff. Sec- 
tion 9 gives the powers of the Inspec- 
tors. They can enter any factory and 
inter alia make examination of the 
premises, plant and machinery. Under 
Section 10 qualified medical practi- 
tioners can be appointed to be certify- 
ing surgeons for the purpose of the 
Act. The certifying surgeon has to 
carry out such duties as may be pres- 
cribed in connection with the exami- 
nation and certification of young per- 
sons under the Act, the examination of 
persons engaged in factories in dam 
gerous occupation or process as also 
the exercising of medical supervision. 
Chapter III deals with health. Section 
11 contains detailed provisions about 
cleanliness. Sections 12 to 14 relate to 
disposal of waste and effluents, venti- 
lation and temperature and dust and 
fume. Sections 17 to 20 concern light- 
ing, drinking water, latrines and 
urinals, and spittoons. Chapter IV con- 
tains the provisions relating to safety. 
Section 21 deals with fencing of 
machinery. Section 22 with work on 
or near machinery. in motion and 
Section 23 with employment of young 
The 
other sections which may be noticed in 
this Chapter are Section 27 contain- 
ing the prohibition of employment of 
women and children near _ cottonope- 
ners; Section 35 in the matter of pro- 
tection of eyes, Section 36 dealing 
with precautions against dangerous 
fumes, Section 37 relating to explosive 
or inflammable_dust, gas ete., and Sec- 
tion 38 relating to precautions in case 
of fire: Under Section 39 if it apppears- 
to the Inspector that any building or 
part of a building or any part of the 
ways, machinery or plant in a factory 


‘is in such a condition that it may be 


dangerous to human life and safety he 
may serve on the manager of the 
factory an order in writing requiring 
him to.furnish the particulars for 
determining whether the building, 
machinery, plant etec.‘ can be used with 
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safety or to carry out such tests as 
may be specified and convey the re- 
sult thereof to the Inspector. Under 
Section 40 if it appears to the Inspec- 
tor that any building or part of a 
building is in such a condition that it 
is dangerous to human life or safety 
he can serve an order on the manager 
of the factory specifying the measures 
which should be adopted and requir- 
ing him to carry out the same before 
a specified date. Similarly if it ap- 
pears to him that the use of any 
building or machinery or plant in- 
volves imminent danger to human life 
or safety he can serve an order pro- 
hibiting its use until it has been pro- 
perly repaired. or altered. Chapter V 
deals with welfare and provisions are 
made therein for such amenities as 
washing facilities for storing and dry- 
ing clothing, for sitting, first aid ap- 
pliances, canteens and creches and 
every factory is required under Sec- 
tion 49 wherein 500 or more workers 
are ordinarily employed to have such 
number of welfare officers as may be 
prescribed. The Rules also contain 
various provisions where the Inspec- 
tor has to be consulted and his ap- 
proval obtained for doing certain 
things. For instance Rule 65 (3) says 


that the manager of a factory shall. 


submit for the approval of the Chief 
Inspector plans of the building to be 
constructed or adapted for use as`a 
canteen. It is unnecessary to refer to 
several other provisions contained in 
the Act and the Rules which show 


that the Chief Inspector and his staff- 


play a very important role in the 


working of the factory. 


8. In the return which was fil- 
ed in the High Court to the writ peti- 
tion it was stated in paragraph 8. that 
the fees were being charged for the 
running of the whole establishment 
including the Factory Inspectorate 
which in its turn “provides free inspec- 
tien and expert technical advice etc., 
to factory owners in matters connect- 
ed with safety, health, welfare and the 
allied matters in respect of compliance 


-with the provisions of the Factories - 
Act”. It has further been stated that 
in our country matters relating to 


health, safety, welfare and employ- 
ment have to be looked after and the 
desired results have been sought to be 
achieved by the legislature by provid- 
ing statutory inspection service. 


Co. v. Chief Commr., Delhi ” A.LR. 


9. According to Mr. Gokhale 
the Inspectors only carry out the duties 
laid on them under the Act and all 
that they have to do is to ensure that 
the statutory provisions and the rules’ 
are carried out properly and launch 
presecutions against factory owners 
under the provisions of Chapter X of 
the Act in case of any breach or de- 
fault on the part of the factory 
owners. We do not consider that the 
functions and duties of the Inspecto- 
rate are confined only to the limited 
task which has been suggested on be- 
half of the appellant company. A large 
number of provisions to which refe- 
rence has been made, particularly in 
the Chapter dealing with safety, in- 
volve a good deal of technical know- 
ledge and in the course of discharge 
of their duties and obligations the: 
Inspectors are expected to give pro- 
per advice and guidance so that there 
may be due compliance with the pro- 
visions of the Act. It can well be 
said that on certain occasions factory 
owners are bound to receive a good; 
deal of benefit by being saved from 
the consequences of the working ofi 
dangerous machines or ‘employment 
of such processes as involve danger 
to human life by being warned at the 
proper time as to the defective naturel 
of the machinery or of the taking of] 
precautions which are enjoined under 
the Act. “Similarly if a building or a 
machinery or a. plant is in such al 
condition that it is dangerous to 
human life or safety the Inspector by 
serving a timely notice 6n the manager 
saves the factory owner from all the 
consequences of proper repairs not 
being done in time to the building or 
the machinery. Indeed it seems to us 
that ‘the nature of the work of the 
Inspector is such that he is to render 
as much, if not more service than a 
Commissioner would, in the matter of 
supervision, regulation and control 
over the way in which the manage- 
ment of the trustees of religious and 
charitable endowment was concerned. 
The High Court further found, which 
finding being of fact, must be consider- 
ed as final that 60 per cent of the 
amount of licence fees which were 
being realized was actually spent on 
services rendered to the factory 
owners. It can, therefore, hardly be 
contended that the levy of the licence 
fee was wholly unrelated to the ex- 
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penditure incurred out of the total 
realisation. Before the High Court 
the appellant company never made 
out any case that the collections on 
account of the licence fee were merg- 
ed in the general public revenue and 
were not appropriated in the manner 
laid down for the appropriation of ex- 
penses for the department concerned. 
10. There can be no manner of 
doubt that the amount which the ap- 
pellant company has to pay as licence 
fee is not in the nature of a tax but 
is a fee which could be properly levied. 
ii. The appeal fails and it is 

dismissed with costs. 
Appeal dismissed. 
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(From: Railway Rates Tribunal at 
. Madras)" 
J. C. SHAH AND A. N. GROVER, JJ. 

Union of India, Appellant v. West 
Coast Paper Mills Ltd., Respondent. 

Civil Appeal No. 1742 of 1966, 
D/- 14-10-1970. i 

(A) Railways Act (1890),.Ss. 41, 28 
42, 29 (3) — Railway Rates Tribunal 
— Jurisdiction — Declaration that 
rates between fwo stations are un- 
reasonable — Within Tribunal’s Juris- 
diction. 

Where the Railway Rates Tribu- 
nal constituted under Section 34 of the 
Railways Act (1890) declares w-thout 
giving any consequential relief that 
the charge made by the railway ad- 
ministration under the . order of. the 
Railway Board 


for each kilometer the goods are 
transported the charge will be levied 
at three times the standard rate is 
unreasonable and discriminatory, the 
Tribunal does not exceed its jurisdic- 
tion. The Tribunal is invested with 
the authority subject to the limita- 
tions contained in Section 29 (3) and 
Section 42 to entertain a complaint 
and to give relief in respect of rates 
which are found to be unreascnable 
between two stations. There is also 
nothing ‘in the Rules under Soods 
Tariff No. 38 (as in force from 1-8- 


“(Complaint No. 4.-of 1963, D/- 18-4- 
1966 — Rly. Rates Tribunal — Mad.} 


KN/LN/E918/70/DVT/G . 


levying tariff at the 
standard rates but on the footing that 


Union of India v. W. C. Paper Mills (Shah J.) [Prs. 1-3] S. C. 349 


1950) which even indirectly affects 
the jurisdiction of the Tribunal to 
determine whether’ the rates for car- 
riage of certain specified commodities 
between two stations are unreasonable. 
: (Paras 1], 12, 13) 

(B) Constitution of India, Article 
136—Appeal with special leave—Find- 
ing by Railway Rates Tribunal that 
rates are unreasonable and discrimina- 
tory — Cannot be challenged — Rail- 
ways Act (1890), S. 41. (Para 11) 


Mr. Jagadish Swarup, Solicitor- 
General of India, (M/s. A. S. Nambiar 
and S. P. Nayar, Advocates with him), 
for Appellant; M/s. H. E. Gokhale and 
M. K. Ramamurthi, Senior. Advocates, 
(Mrs. Shyamla Pappu and Mr. B. D. 
Sharma, Advocates, with them), for 


. Respondent. 


The Judgment of the Court was 
delivered by 

SHAH, J.:— This is an appeal 
with special leave against the order 
of the Railway Rates Tribunal consti- 
tuted under Section 34 of the Indian 
Railways Act 9 of 1890. 


2. The West Coast Paper Mills 
Ltd. — hereinafter called ‘the Com- 
pany’ — is a manufacturer of paper 
and paper products. It has set up a 
factory at Bengurnagar in Dandeli at 
the . terminus of Alnawar-Dandeli 
branch line of the Southern Railway. 
This branch line 32 Kilometers in len- 
gth was a “light railway” constructed 
and opened for traffic ky the Govern- 
ment of Bombay in 1919. principally 
for the purpose of transporting forest 
produce collected in the surrounding 
region. With the reorganisation of the 
States under the States Reorganization 
Act the ownership of the Railway 
passed to the Mysore Government. 
The Railway was finally taken over by 
the Government of India with effect- 
from October 1, 1962, end now forms 
part of the Indian Railways. 


3. The . Company used the 
branch line for transporting coal, 
limestone etc., required for its manu- 
facturing activities,; and also for 
transporting its manufactured pro- 
ducts. ‘Initially the Eailways were 
levying freight over this branch line 
at “common rates” for all- commodi- 
ties on “a weight’ basis”. On represen- 
tations made by the users of this 
branch line, the Indian Railways sub- 
stituted, with effect from February 1, 
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1964, the “standard telescopic class 
rates”. In charging the goods freight, 
however, the actual distance of the 
branch line was multiplied by three. 


4, The Company filed a com- 
plaint before the Railway Rates Tri- 
bunal and challenged as “unjust, un- 
reasonable and discriminatory” the 
method of levy of freight on goods 
traffic. The Company claimed that the 
levy of rates offended the provisions 
of Section 28 of the Indian. Railways 
Act, 1890, amd that the existing rates 
were per se unreasonable. The Com- 
pany claimed a declaration. that the 
rate between the stations specified in 
the complaint were unreasonable and 
a direction to the Railway to levy with 
effect from the date of the complaint 
standard rates and charges for the 
traffic on the branch lime without 
“inflating the distance”. ; : 


5. The Union of India as re- 
presenting the Southern Railway 
defended the complaint They con- 
tended that the introduction of 
"standard rates and fares” ` over the 
section “on a continuous -distance basis 
with three times inflation of the charge- 
able distance” for goods was made on 
the authority of the Central Govern- 
ment under its directive and the 
Railway Rates Tribunal is precluded 
from questioning its legality or pro- 
priety. They also contended that in 
amy event the levy is not unjust, un- 
reasonable or discriminatory, that the 
increased rate on the basis of “inflated 
distance was im vogue in different sec- 
tions of the Indian Railways; that such 
inflation was adopted cither because of 
the higher cost of operation of the parti- 
cular section or because of unusually 
heavy capital costs involved on a par- 
ticular system of Railway and for 
similar reasons; that the reason for 
inflation on the branch line was due 
to large capital investment for the 
rehabilitation of this branch line by 
the Central Government after it was 
taken over from the previous owners, 
that before the branch line was pur- 
chased it. was working at a loss for a 
number of years and. for effectively 
working the branch lime it had be- 
come necessary to - undertake exter- 
sive repairs and renewal work includ- 
img complete relaying of the track, 
construction of crossing stations, etc. 
that the total costs of such repairs 


A. 1. BR. 
and renewal was Rs. 28.99 takhs, 
and that even after the introduction 
af higher rates and fares with ‘three 
times inflaticn’ in distance, the users 
af branch line will be. paying less 
than what they were paying before 
the introduction of the new rates. 
The Union denied the charge of dis- 
crimination and undue preference and 
contended that the Tribunal had no 
jurisdiction to hear the complaint 
merely because the Company had 
selected certain commodities and cer- 
tain sets of stations in support of its 
grievance under Section 41 (1) (b) of 


-the Indian Railways Act, 1896. 


_ 6. On the pleadings before the 
Tribunal, six issues were settled, four 
of which are material: 


“(1} Is the complaint not main- 
tainable against the respondent (Union 
of India) under Section 41 (1) (b) of 
the Indian Railways Act, 1890 (Act 9 
of 1890)? 


(2) Whether rates for the carriage 
of complainants traffic have become 
unreasonable asa result of inflating 
the chargeable distance over the 


Alnawar-Dandeli Section? 


{3} Whether the impugned method 
of charging on inflated distance (at 
three times the actual distance over 
the Alnavar-Dandeli Sectionto arrive 
at the distance for charge) is govern- 
ed by amy order of the Central Gov- 
ernment, and if so, whether the com- 
plaint is not maintainable for the 
same reason? 


{) Whether the respondent {Union 


of India) in charging ‘the ‘complain- 


-ant's traffic ‘over the Alnawar-Dandeli 


Section at tariff rate on continuous 
distance basic, but with three times 
the inflation in the chargeable dis- 
tance over the Section, is subjecting 
the complainant’s traffic to the undue 
prejudice in contravention of Sec. 28 
of the Indian Railways Act?” 

The Tribunal decided the case against 


- the Railway Administration. In the 


view of the Chairman and Mr. Munshi 
(owe of the members of the Tribunal), 
on issue No: (1) the complaint was. 
maintainable against the Union of 
India under Section 41 (1) {b} of the 
Indian Raihways Act. They observed 
that though a class rate between two 
stations for a commodity would fall 
outside the scope of Section 41 (1) (bh: 
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it was still open to the Company to 
make a grievance in respect of the 
selected few items for the purpose of 
attack. On Issue No. (2}° they held 
that the Railway had not made out 
any “justification for inflating the 
chargeable distance over the Alnewar- 
Dandeli Section”. On Issue Na. (3) 
they held that the jurisdiction oi the 
Tribunal to examine the validitr of 
the impugned method of charging the 
distance by a multiple of ihree. 
of the actual distance over’ the see- 
tion to arrive at the distance for 
determining freight, though governed 
by the order of the Central Govern- 
ment, was not excluded. On Issue 
No. (4) the Chairman observed: 


“There is x x x no doubt that 

the order in question (Ext. R-4) is one 
issued under Section 29 (1) of the Act 
If the Tribunal were to give “any 
relief which might have even indirect- 
ly the effect of cancelling the said 
order, it would amount to changing 
the maxima and minima rates and 
the level of class rates applieabl= to 
Alnawar-Dandeli Section which would 
not be within its power or jurisdic 
tion. However, if it declared only 
certain rates for specific commodities 
between specific pairs of stations to 
be unreasonable and fixed new rates 
in lieu thereof, the level of class rates 
as such would not be affected. If such 
rates are based on tke actual distance 
they would also fall’ within the 
maxima and minima under the imflat- 
ed distance sanctioned by Ext.R-4. P 
therefore, find that though the method 
of charging on inflated distance over 
the Alnavar-Dandeli Section is gov- 
erned by the order of the Central 
Government (Ext. R-4) this Tribunal 
does not lose jurisdiction to decide on 
the unreasonableness of rates arrived 
thereby and the -complaint cannd>t be 
said to be not maintainable for that 
reason”. 
Mr. Munshi agreed with that view. 
In his view charging the company’s 
traffic over the branch line at tariff 
rates on continuous distance basis but 
at three times the chargeable distance 
over the branch line was “unwarrant- 
ed, unjustified and therefore wnrea- 
sonable’. i. oh 

4. Mr. V. K. Rangaswarms the 
third member of the Tribunal æreed 
with the Chairman and. Mr. Munshi 
on the issue of unreasonablenecs of 
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the rate charged by multiplying the 
distance by three. He also agreed 
that the jurisdiction of the Tribunal 
to entertain a complaint relating to 
levy of unreasonable charge be- 
tween specific stations was not exclud- 
ed. But he differed with the other 
members on the competence of the 
Tribunal to deelare invalid the method 
of levy of freight and to fix new rates 
in lieu of rates declared unreasonable. 
In the opinion of the majority it was 
competent to the Tribunal to do so. 
Mr. Rangaswami held that it was for 
the Railway Administration to consi- 
der the matter and to take action to 
cancel the inflated distance ower the 
branch line generally, and to fix new 
rates. i 


8. The Tribumal by a unanim- 
ous order made the following direc- 
tions: : 

“ese. that the class rate with 
inflated distance applicable to the 
Alnawar-Dandeli Branch: subject the 
complainant to an undue disadvantage 
in contravention of Section 28 of the 
Indian Railways Act, and also render 
unreasonable per se the rates for the 
complainants traffic to and from 
Dandet”. f 
Against that order, this appeal has 
been filed with special leave. 

4. The relevant provisions of 
the Indian Railways Act 9 of 1890 
may be briefly set. out: ; 

S. 28 — “A railway administra- 
tion shall not make or give any undue 
or unreasonable preference or advant- 
age to, or in favour of, any particular 
person or railway administration, or 
any particular description of trafie, 
in any respect whatsoever, or subject 
any particular person or ‘railway ad- 
ministration or any particular deserip- 
tion of traffic to amy undue or un- 
reasonable prejudice or disadvantage 
in any respect whatsoever’. 

S. 29 — “{I) The Central Gev- 
ernment may by general or special 
order fix maximum and minimum 
rates for the whole or any part of a 
railway, and prescribe the conditions 
in which such rates will apply. 

(2) x x x x 

(3) Any complaint that a rales 
administration is contravening any 
order issued by the Central Govern- 
ment under sub-section {1} ` shall be 
determined by te Central Govern- 
ment”. . 
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S. 41 — "(1) Any complaint that 

a railway administration— 
. (a) is contravening the provisions 

of Section 28, or 

(b) is charging for the carriage. of 
any commodity between two stations 
a rate which is unreasonable, or 

(c) x x x 
may be: made to the Tribunal, and the 
Tribunal shall hear and decide any 


such complaint in accordance with the’ 


provisions of this Chapter. . 
x x x x”. 
S. 42 —."The Central Govern- 
ment alone shall have power— 


(a) to classify or reclassify any 
commodity; 


(b) to increase or reduce the level 
of class rates and other charges”. 


10. 
upon the Tribunal by Section 41 and 
relating to matters set out in clauses 
(a) to (c) thereof is restricted by the 
terms of Section 29 (3) and Sec. 42. 
Section 28 prohibits a railway admin- 
istration from making ' undue prefer- 
ence or subjecting any particular per- 
son or railway administration or any 
particular description of traffic to any 
undue or unreasonable prejudice or 
disadvantage. But even in a dispute 
relating to the matters set- out in Sec- 
tion 41 (1) (a), (b) and (c), where the 
Central Goverriment has fixed by 
general or special order maximum and 
minimum range of rates for the whole 
or any part of a railway the complaint 
that the railway administration has 
contravened any order issued by the 
Central Government may be deter- 
mined by the Central Government and 
not by the Tribunal. . Similarly, the 
Central Government has and the Tri- 
bunal has not the power to classify or 
reclassify any commodity and to in- 
crease or reduce the level of class 
rates and other charges. Subject to 
these restrictions, the Tribunal has the 
power to determine whether the Rail- 
way Administration has acted in con- 
travention of the provisions of Sec- 
tion 28, i.e., it has granted’ any undue 
or unreasonable preference or advant- 
age to, or in favour of any particular 
person, or shown any undue 
or unreasonable prejudice or dis- 
advantage to any person or railwa 
administration -or any particular des- 
cription of ‘traffic, and was charging 
for the carriage of any commodity. be- 


- Government. 


The jurisdiction conferred. 
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tween two stations a rate which was 
unreasonable or was levying any 
other charge which was unreasonable. 


11. In the present case the 
maximum and minimum range of 
rates have been fixed by the Central 
A complaint that’ the 
railway administration has acted in 
contravention of the order issued by 
the Central Government may be 
determined by the Central Govern- 
ment and not by the Tribunal. Again 
the Central Government alone has the 
power to classify or reclassify any 
commodity or to increase or reduce 
the level of class rates and other 
charges. The Tribunal accepted these 
limitations upon the exercise of its 
powers. The Tribunal however found 
that the charge made by the railway’ 
administration under the order of the 
Railway Board levying tariff at the 
standard rates but on the footing that 
for each kilometer the goods are trans- 
ported the charge will be levied at 
three times the standard rate is un- 
reasonable and discriminatory. The 
finding proceeds upon appreciation of 
evidence which has been examined in 
great detail. The finding of the Tri- 
bunal cannot be challenged in this ap- 
peal with special leave under Art. 136 
of the Constitution, and no attempt has 
been made to challenge before us that 
finding. P 

12. On behalf of the Union it 
was urged by the Solicitor-General 
that the impugned rates were station 
to station rates “and relying upon cer- 
tain rules framed by the Railway 
Board, counsel contended that in. res- 
pect of station-to-station rates the Tri- 
bunal had no jurisdiction to give relief. 
Rule 63 of Goods Tariff No: 28 in 
force from August 1, 1950, provided 
for the station-to-station rates as one 
‘of the types of rates chargeable. C1. (7) 
provided that a  “station-to-station 
rate” is a special rate for the total 
distance between two specific points 
ens only): and cl (8) provided 

at: i 


“Station-to-station rates are as 
follows— 


(i) those between two stations on 
the same Railway, that is, local station- 
to-station rates; 


(ii) those between a station on one 


. railway and a station on another rail- 


way. »” . colt 
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Similarly in Rule 67 of Goods Tariff 
No. 29 in force from June 1, 1954, 
similar definition of station-to-station 
rates was given. In Rule 67 of Goods 
Tariff No. 29 effective from Octoker 1, 
1958, rates were divided into two types. 
— (i) Class rates; and (ii) station-to- 
station rates. By cl. (3) it was pro- 
vided: ; 


“(i) ‘Station-to-station rate’ means 
a special reduced rate applicable to a 
specific commodity booked from one 
specified station to another specified 
station. l ; 


(ii) Station-to-station rates may be 


quoted from and to stations on the 
same railway or from a station on one 
railway to a station on another rail- 
way.” ; ~- 13 


These rules have, in our judgmen=, no 
‘relevance in determining the matter in 
dispute in this appeal, for in S. 41 (1) 
(b) the expression used is not “sta‘ion- 
to-station rates”, but a rate between 
two stations which is unreasonable. 
There is nothing in the rules which 
even indirectly affects the jurisdiction 
of the Tribunal to determine whether 
the rates for carriage of certain 
specified commodities between two 
stations are unreasonable. The Tri- 
bunal has expressly observed that 
the relief granted to the Company 
must be within the range of rates 
prescribed by the Central Govern- 
ment. The Tribunal has expressly ob- 
served that it is incompetent to grant 
relief which might even indirectly 
cancel the order of the Central Gov- 
ernment under Section 10 (1), far, it 
` would amount to changing the range 
and level of class rates applicable to 
the branch line. But if the Tribunal 
declared that only certain rates for 
specific commodities, between specifi- 
ed. pairs of stations, are unreasonable, 
the level of class rates is not affected. 
The Tribunal is invested with the au- 
thority subject to the limitations con- 
tained in S- 29 (3) and S. 42 to enter- 
tain a complaint and to give relief in 
respect of rates which are found to be 
unreasonable between two stations. 
The complaint made by the Company 
did not seek intervention of the Tribu- 


nal in matters which may be raised- 


only for. decision to. the Central Gov- 

ernment by S. 29 and 5. 42 of the Act, 

and the Tribunal has not given any 

relief in contravention of those provi- 
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sions. The Tribunal has merely de- 
clared that the chargeable rate of 
freight determined by multiplying by 
three the distance over which the goods 
are transported for specific commodi- 
ties is in contravention of S. 28 of the 
Indian Railways Act, 1890. ; 


13. We do. not see force In the 


-opinion expressed by Mr. V. R. Ran- 


gaswami and even if the Tribunal 
holds that the rates between two sta- 
tions.in respect of a specific commo- 
dity are unreasonable, it cannot make 
a declaration to that effect. Such al. 
view would deprive the Tribunal of 
its power to give formal shape to its 
view. We are not called upon to decide 
whether the Tribunal has power to fix 


- rates in substitution of rates declared 


unreasonable in exercise of the juris- 
diction under S. 41 (1) (t), because no 
such rates are fixed by order of the 
Tribunal. 

- 14, The 
Tribunal is, in 
its jurisdiction. 

. 15. The appeal fails and is dis- 
missed with costs. 


relief granted by the 
our judgment, within 


` Appeal dismissed. 
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(From: Andhra Pradesh)* 


J. C. SHAH AND A. N. GROVER, JJ. 
Guntur Municipal Council, (in all 
appeals), Appellant v. Guntur Town 
ae Payers’ Association, etc., Respon- 
ents. - 


Civil Appeals Nos. 1650 to 1652 of 
1966,. D/- 18-9-1970: 


- Municipalities — Madras District 
Municipalities Act (5 of 1920) S. 82 (2) 
— Method of ‘assessment of annual 
value of lands and buildings —~ Mea- 
sure of fair rent determinable under 
Rent Control Act must be taken into 
account, 


Section 82 (2) of the Act makes 
provision for the fixation of annual 
value of lands and buildings. The test 
essentially is what rent the pre- 
mises can lawfully fetch if let out to 


*(Second Appeals Nos. 367, 368 and 
369 of 1962, D/- 3-12-1965—Andh Pra.) 


KN/KN/E334/70/RGC/D 


354 S. C. [Prs. 1-4] Guntur Muni. Council v. Rate-Payers’ Association 


hypothetical tenant. The municipality 
is thus not free to assess any arbitrary 
annual value and has to look to and.is 
bound by the fair or standard rent 
which would be payable for a parti- 
cular premises under the Rent Control 
Act in force during the year of assess- 
ment. 


There is no distinction between 


buildings the fair rent of which has” 


actually been fixed by the Rent Con- 


troller and those in respect of which . 


no such rent has been fixed. When the 
controller has not fixed the fair rent, 
. the municipal authorities will have to 
arrive at their own figure of fair rent 
in accordance with the principles laid 
down in the Rent Control Act. AIR 
1962 SC 151, Rel. on. (Paras 4, 5) 


Cases Referred: Chronological Paras 

(1962) ATR 1962 SC 151 (V 49) = 
(1962) 3 SCR 49, Corporation of 
Calcutta v. Smt. Padma Debi g 


Mr. B. V. Subrahmanyam, Senior 
Advocate, (Mr. A V. Rangam, Advo- 
cate, with him), for Appellant (in all 
appeals); Mr. M. Natesan Senior Advo- 
cate, (Mr. K. Jayaram, Advocate, with 
him), for Respondents (in all appeals). 

The Judgment of the Court was 
delivered by 

GROVER, J.: These appeals ħave 
been brought by special leave from a 
judgment of the Andhra Pradesh High 
Court. ie ; 
2. Three suits, namely, O. S. 
Nos. 222; 223 and 466 of 1960 were filed 
in -the Guntur court in which the relief 


claimed was for a declaration that thè- 


general revision of the rental values of 
the houses and buildings effected by 
the Guntur Municipality in the year 
1960 for the purpose of assessment of 
tax was ultra vires and illegal and for 
a consequential relief of a permanent 
injunction restraining the municipality 
from acting on the special notices issu- 
ed to the tax payers. . 

o Section 81 of tħe Madras 
District Municipalities Act 1920, here- 
inafter called the “Municipalities Act” 
gives the description and classes of 
property tax and other taxes leviable 
by the municipality. Section 82 gives 
the method of assessment. It is pro- 
vided by sub-s. (2) of that section that 
the annual value of lands and build- 
ings shall be deemed to be the gross 


annual rent at which they may reason- ` 


ably be expected to let from month to 
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month or from year to year less cer- 
tain deductions. The District Munsif 
by a common judgment delivered in 


_ the three suits. held that the annual 


value had to be computed in the con- 
text of the rent that was payable 
under the Rent Control legislation. 
The suits were decreed and a declara- 
tion was granted that the general revi- 
sion made by the Guntur Municipality 
in 1960. by increasing the rental value 
of houses to more than the rental 
value which prevailed on the dates 
provided in the Rent Control Acts in 
force prior to 1960 was ultra vires and 
illegal and a permanent . injunctions 
were granted restraining the munici- 
pality from acting upon the special 
demand notices issued to the rate- 
payers and from collecting the en- 
hanced tax. Appeals were filed and 
the first appellate court substantially 
upheld the judgment of the trial court 
though certain modifications were 
made in the decrees passed by that 
court. Appeals were taken to the High 
Court but the same were dismissed. 


4, The only point which we _ 
are called upon to decide is whether 


. before the fixation of a fair rent of 


any premises the municipality was 
bound to make assessment in the light 
of the provisions contained in the Rent 
Acts. A subsidiary question has also, 
arisen whether the courts below were 
justified in referring to and passing 
the decrees keeping in view the Rent 
Acts which were in force prior to the 
enactment of the ‘Andhra Pradesh 
Buildings (Lease, Rent and Eviction) 
Control Act, 1960, hereinafter called 
the “Act”. Now S. 82 (2) of the Muni- 
cipalities Act, as stated before, makes 


provision for the fixation of annual 


value according. to the rent at which 
lands and buildings may reasonably be 
expected to be let from month to 
month or from year to year less the 
specified deduction. The test essential- 
ly is what rent the premises can law- 
fully fetch if let out to a hypothetical 
tenant. The municipality is thus not 
free to assess any arbitrary annual 
value -and has to look to and is bound 
by the fair or the standard rent which 
would be payable for a particular pre- 
mises under the Rent Act in force 
during the year of assessment. In Cor- 
poration of Calcutta v. Smt. Padma 
Debi, (1962) 3 SCR 49.= (AIR 1862 
SC 151), it was held that on a fair 
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reading of the express provisious of 
S. 127 (a) of ‘the Calcutta Munizipal 
Act 1923 the annual rent could not be 
fixed higher than the standard rent 
under the Rent Control Act. There 
the Rent Control Act of 1950 cam in- 
to force before. the assessment was 
finally determined and it was observed 
that the corporation had no power to 
fix the annual valuation of the pre 
mises higher than the standard rent 
under that Act. The learned counsel 
for the appellant has .not made any 
attempt nor indeed he could do so to 
contest the above view. What has been 
stressed by him is that S. 7 of the Act 
makes it clear that it is only afte? the 
fixation of the fair rent of a building 
that the landlord is debarred from 
claiming or receiving the payment of 
any amount in excess of such fair rent. 
Tt is urged that so long as the 
fair rent of a building or pre- 
mises is not fixed the assessment of 
valuation by a municipality need not 
be limited or governed by the measure 
provided by the provisions of the Act 
for determination of fair rent. Zogi- 
cally such buildings or premises æ are 
not let out to a tenant and are in the 
self occupation of the landlords would 
also fall within the same principle if 
no fair rent has even been fixed in 
respect of them. 


5. We are unable to agree that 
on the language of S. 82 (2) o= the 
Municipalities Act any distinction can 
be made between buildings the fair 
rent of which has been actually fixed 
by the Controller and those in respect 
of which no such rent has been tixed. 
It is perfectly clear that the landlord 
cannot lawfully expect to get more 
rent than the fair rent which is pay- 
able in accordance with the principles 
laid down in the Act. The assessment 
of valuation must take into aceount 
the measure of fair rent as determina- 
ble ‘under the Act. It may be that 
where the Controller has not fixed 
the fair rent the municipal authorities 
will have to arrive at their own figure 
of fair rent but that can be done with- 
out any difficulty by keeping in view 
the principles laid down in S. 4 af the 
Act for determination of fair rent. This 
would of course be with regard t> the 
assessment of valuation for the period 
subsequent to the coming into force of 
the Act. For the prior period it vould 
be the rent Act in force during the 
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year of assessment in the light of the 
provisions of which the figure of the 
fair rent would have to be determined 


‘and assessment made accordingly. 


6. There is a good deal of con- 
fusion in the judgments of the trial 
court and the first appellate court 
with regard to the Rent Acts. the pro- 
visions of which would have to be kept 
in view for the assessment of valua- 
tion for the purpose of S. 82 (2) of the 
Municipalities Act. The decrees which 
have been granted suffer from 
the same infirmity. It has been point- 
ed out by the learned counsel for the 
respondents that according to the rules 
contained in the fourth schedule to the 
Municipalities Act the assessment book 
have to be revised once in every five 
years and the quinquennial assessment 
thus made enures for that period. But 
it appears from the rules that a proce- 
dure has been prescribed for changing 
the assessment whenever a case is 
made out for doing so. We are not 
concerned with the procedural difficul- 
ties which may be experienced; we 
have to declare what the law is and as 
appears to be well settled the assess- 
ment of valuation for the purpose of 
tax must be made in accordance with 
and in the light of the provisions of 
the Rent Act which would be in force 
during the period of assessment. 


7. In the result the decrees 
which have been granted are hereby 
modified by declaring that the general 
revision made by the Guntur Munici- 
pality by increasing the rental valua- 
tion of houses and buildings beyond 
the fair rent determinable under the 
Rent Act in force for the period of 
assessment: shall be illegal and ultra 
vires and a permanent injunction shall 
issue restraining the municipality from 
realizing any amount in excess of such 
tax which may be found due on the 
valuation fixed according to the prin- 
ciples laid down in our judgment. In 
view of the entire circumstances the 
parties are left to bear their own costs 
ín this court. 


Ordered accordingly. 


~ 
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AIR 1971 SUPREME COURT 356 -. 
i (V 58 C 85) ; 
_ (From: Punjab & Haryana)” 
S. M. SIKRI, V. BHARGAVA AND 
I. D. DUA, JJ. À 
Hira Lal, Appellant v. State of 
Haryana, Respondent.  - .. 
Cr. Appeal No. 60 of 1969, D/- 4- 
12-1970. l oe © i 
(A) Evidence — Appreciation of— 
Trap witness — Prosecution for offence 
under S. 165A of Penal Code — Junior. 
officer of status of Sub-Inspector of 
Police himself laying trap.— This fact 
itself makes evidence of such officer 
and witnesses procured by him unrelia- 
ble. (Para. 2) 


(B) Evidence — Appreciation of— 


Interested witness — Prosecution for 
offence of offering bribe — Sub-Ins- 
pector. of Police himself a -participant 
in offence in- having accepted offer 
though for working out case against- 
accused — He is an interested witness. 


’ (Para 4) 


(C) Evidence — Appreciation of — 


' Police witness — Person appearing ‘as - 


prosecution witness four or five times 
in police cases pertaining to particular 
police witness — Evidence of such wit- 
ness does not carry any value. 
(Para 4) 

M/s. Frank Anthony, M. V. Go- 
swami, S. R. Agarwala, A. T. M. Sam- 
path and E. C. Agrawala Advocates, 
for Appellant; M/s. V. C. Mahajan and 
ee > Sachthey Advocates, for Respon- 

ent. ; Bye Ad So, oe f 


The following Judgment 
Court was delivered by os 


BHARGAVA, J.:— Hira Lal ap- 
pellant was tried by the. Special Judge 
of Rohtak for an offence punishable 
under S. 165A of the Indian Penal Code 
on the charge that he offered to pay a 
sum of Rs. 1100/~ to Kundan Lal 
Sahwney, Station House Officer, Police 
Station City Rohtak for allowing him 
and his associates to carry on Satta 
gambling. The prosecution case was 
that, on 9th July, 1967, at 9.45 a. m, 
the appellant approached Sub-Inspec- 
tor Kundan Lal-at the Police Station, 
told him that he was 

‘khaiwali Satta in association with 


aeee ttt ee, 
*(Cri. Appeal No. 198 of 1968, D/- 13- 
12-1968 — Punj. & Har.) 
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-the appellant ) 
‘gurrency notes ` from his pocket and . 
offered.them to Kundan’ Lal. As this - 

money was being passed on, the three 


of the i 


carrying on` 
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Mangtu, Omi and Jaggu and offered to 
pay him a sum of Rs. 1100/- per men- 
sem as illegal gratification, provided 
Kundan Lal promised to shield him 
and his associates in those gambling 
activities. Kundan Lal kept quiet 
and the appellant. left promising to 
come to the police station at 3 p.m. 
to give. the sum of Rs. 1100/-. Accord- 
ing to Kundan Lal, he made an entry 
of this incident in the daily diary of 
the police station and also took -into 
confidence the Superintendent of 
Police, Rohtak. Thereafter, he orga- 
nised a trap party which included 
three persons, Amir Singh, Chaudhary | 
Ram and Ram Rang. These members 
of the party sat in an adjoining room 
at about 2.45 p.m., while Kundan Lal 
continued in his own office where the 


‘appellant came at 3 p.m. The appel- 


lant again told Kundan Lal that he 
would continue to pay Rs. 1100/- on 
the first of every month, while he and 
his associates should be ` allowed to 
indulge in Khaiwali Satta. Thereafter, 
took out a bundle of 


persons associated in the trap, viz. 
Amir Singh, Chaudhary Ram and Ram 
Rang entered the office. In their pre- 
sence, Kundan Lal counted the curr- 
ancy notes which were found to con- 
tain nine currericy notes of the deno- 
mination of Rs. 100/- each and twenty 
eurrency notes of. Rs. 10/- each, mak- 
ing up a total of Rs. 1100/-. Kundan 
Lal took the currency notes into pos- 
session and recorded a recovery report. 
He detained Hiralal, while he record- 
ed a -First Information Report of this 
tncident. Thereafter, Harinder Singh, 
Deputy Supdt. of Police, Rohtak, came 
žo the police station - ona telephone 
zall at about 3.30 p.m. He then inves- 
tigated the case which. was sent to 
Court -after investigation. The Special 
Judge accepted this case of the pro- 
secution, convicted Hira Lal appellant 
Ser the offence under section 165A of 
zhe Indian Penal Code and sentenced 
him to undergo rigorous imprisonment 
Jor one year. He.also ordered confis- 
cation of the sum of Rs. 1100/- which, 
according to the prosecution, was given 
by him as bribe to Kundan Lal. On ap- 
deal, the High Court of: Punjab and 


- Haryana upheld the conviction, but 


reduced the substantive sentence of 
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rigorous imprisonment from a period 
of one year to six months. The ap- 
pellant then applied for a certificate 
under Art. 134 (1) (c) of the Constitu- 
tion. The High Court -granted the 
certificate on two grounds. One ground 
was that the appeal in this Court 
would involve consideration of the 
question whether Kundan Lal, Amir 
Singh and Ram Rang, who were the 
only witnesses examined, were accom- 


plices and required. corroboratior. by . 


independent witnesses before their 
evidence could be believed. The second 
ground related to the question whe- 
ther Kundan Lal, in taking the steps, 
after he was approached in the morn- 
ing by the appellant, of laying the 
trap, carried on investigation which he 
was not authorised to do under sec- 
tion 5A of the Prevention of Corrurtion 
Act, 1947, which required that the in- 
vestigation must be by an officer ofa 
rank not below that of a Deputy Supe- 
rintendent of Police unless there was 
an order of the Magistrate of the First 
Class authorising him to investigate; 
and there was no such order of the 
‘Magistrate in this case. This appeal has 
thus been brought up to this Cour: on 
the basis of the certificate granted 
under Art. 134 (1) (c) of the Conscitu- 
tion. In this appeal, we had passed 
orders on November 17, 1970 allowing 
. the appeal and acquitting the appel- 
lant after stating that the reasons will 
be given later. We now proceed to 
give the reasons. 


2.` In this case, the main point 
of law that was argued before us was 
that Kundan Lal, in taking the sted of 
laying the trap in the afternoon, efter 
he had been approached earlier in the 
morning and had been offered a bribe, 
did carry on investigation of the 
offence of offer of bribe which had 
been committed earlier in the morn- 
ing. It was urged that this illegelity 
in the investigation would totally viti- 
ate the trial for that offence. It ap- 
pears to us that it is not necessary in 
this case to go into this question of 
law which has been contested on be- 
half of the State Government on the 
ground that Kundan Lal was himself 
the person to whom the bribe was 
offered and, if he made arrangements 
merely to ensure that some persons 
were present when the bribe was given 
to him, this step taken by him cannot 
be said to be a part of the investiga- 
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tion. In our opinion, the circumstance 
that Kundan Lal, who was merely a 
junior officer of the status of a Sub- 
Inspector. of Police, himself laid the 
trap itself makes the evicence of Kun- 


-dan Lal and the witnesses procured by 


him unreliable. 


3. Kundan Lal, according to his 
own version, was approached by the 
appellant in his office who came and 
immediately made the offer of bribe at 
9.45 a.m. on the 9th July, 1967. It ap- 
pears to us that no person like the ap- 
pellant could have dared to approach 
Kundan Lal in this manner at the 
Police Station itself, unless he had 
some belief that Kundan Lal was a 
person who would be amenable to.such 
an offer. In case he had any doubt 
that Kundan Lal would refuse the 
offer, he would not have taken the 
courage to go to the Police Station it- 
self for this purpose. Then, it is signi- 
ficant that, according to Kundan Lal, 
when the offer was made to him, he 
neither. accepted nor refused it and 
the appellant left the office promising 
to come at 3 p.m. with the money. 
When Kundan Lal gave no reply at all 
to him, the appellant could not be ex- 
pected to come again and try to thrust 
the money on Kundan Lal, because 
even a person with some common-sense 
would be afraid that subsequent offer 
may be witnessed by other persons 
and he might thus render himself lia- 
ble to prosecution. It might have been 
different if Kundan Lal had accepted 
the offer in the morning. When Kun- 
dan Lal remained silent, it seems to us 
highly improbable that the appellant 
would go and actually offer money in 
the office at.the Police Station with 
all the attendant risks. 


4, Kundan Lal was - himself a 
Participant in the offence as the offer 
was made to him and he accepted the 
offer though, according to him, it was 
with the object of working out a case 
against the appellant of offering a 
bribe. He was, therefore, an interest- 
ed witness. The other two witnesses 
examined are Amir Singh and Ram 
Rang Amir Singh, on his own admis- 
sion, has appeared as a prosecution 
witness four or five times in police 
cases pertaining to this police station. 
The evidence of such a witness can 
hardly carry any value in Court. The 
other witness Ram - Rang, no doubt, 
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was a Municipal Commissioner; but it 
is significant that, while Amir Singh, 
according to his evidence, became a 
witness as he happened to come to the 
police station for a purpose of his own, 
Ram Rang was specially sent for by 
Kundan Lal. The fact that Kundan 
Lal particularly chose Ram Rang as 
the person to be called to be a witness 
itself makes the evidence of Ram Rang 
of doubtful value. 


5. It is further to be noted in 
this connection that, according to the 
defence, the appellant, who had ear- 
lier been convicted for carrying on 
gambling activities, was stopped by a 
constable when he had gone to catch 
a bus in the company of one Bale 
Ram carrying a sum of Rs: 1510/- 
with him. He was told that he was 
wanted by the Station House Officer. 
When he came to the Police Station 
accompanied by Bale Ram, Kundan 
Lal, Station House Officer, was stand- 
ing in the verandah, and the appel- 
lant’s associates Omi and Jaggu were 
also there. Kundan Lal told him that 
he was indulging in Khaiwali Satta 
and, when the appellant repelled the 
assertion, Kundan Lal searched his 
person and recovered the entire sum 
of Rs. 1510/-- The appellant was then 
made to sit at the Police Station and, 
later on, this case was foisted on him 
by Kundan Lal. It is obvious that, ac- 
cording to the appellant’s version. 
Kundan Lal stood to gain considerably 
if he could secure the conviction of 
the appellant for the offence of offer- 
ing a bribe. Kundan Lal would not 
only get the credit .for working out 
such a case, but, if the defence version 
is true, he could also pocket a sum of 
Rs. 410/-, while producing Rs. 1100/- 
out of the money recovered from the 
appellant’s possession as representing 
the amount of bribe offered to him. It 
is true that the evidence of defence 
witnesses, who came to prove this ver- 
sion,.has been concurrently disbeliev- 
ed by the Special Judge and the High 
Court; but the appellant got an op- 
portunity to put forward such a ver- 
sion, even if it is untrue, merely 
because Kundan Lal took the extra- 
ordinary step of laying the trap him- 
self, instead of the trap being arranged 
by some senior officers. 


6. According to Kundan Lal, he 
took the Superintendent of Police into 
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confidence before the trap was actual- 
ly laid and after he had been approach- 
ed by the appellant in ` the morning. 
The Supdt. of Police has not been exa- 
mined to prove that such information 
was conveyed to him before 3 p.m. On 
the other hand, there appear to be cir- 
cumstances which indicate that no 
such information could have been con- 
veyed to the Supdt. of Police. Ac- 
cording to Kundan Lal, the Deputy 
Supdt. of Police, Harinder Singh, was 
informed by telephone after the money 
had been recovered by him at 3 p.m. 
and, thereafter, he came ‘to the Police 
Station to investigate the case at 
3.20 p.m: On the other hand, accord- 
ing to Harinder Singh himself, he came 
to the Police Station under the in- 
structions of the Superintendent of 
Police. He does not bear out the state- 
ment of Kundan Lal that he came on 
information given by Kundan Lal on ` 
the telephone. His statement that he 
came under the instructions of the 
Supdt. of Police clearly leads to the 
inference that the Supdt. of Police 
must also have received information 
after 3 p.m. and that is why instruc- 
tions were issued at that time and not 
earlier. No explanation is forthcom- 
ing why the Supdt. of Police did not 
send the Deputy Supdt. of Police or 
some other senior officer for the trap 
in case he did receive information - 
after the morning offer and before the 
money was actually paid at 3 p.m. This 
circumstance throws very considera- 
ble doubt on the evidence of Kundan 
Lal and the witnesses procured by 


T. - In these circumstances, we 
consider that no conviction could be 
safely based on the evidence of Kun- 
dan Lal and his witnesses, Amir Singh 
and Ram Rang. That is why we al- 
he the appeal acquitting the appel- 


Appeal allowed. 
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(From: Assam and Nagaland)" 

J. M. SHELAT, C. A. VAIDIALIN- 
GAM AND P. JAGANMOHATI 
REDDY, JJ. 

Paresh Chandra Mandi, Appe_lant 
v. Controller of Stores, N. F. Railway, 
Pandu and others, Respondents. 

Civil Appeal No. 191 of 1967, D/- 
7-12-1970. 


Civil Services — Railway Funda- 
mental Rules, Rules 2011, 2007 and 
2010 — Transfer of permanent em- 


ployee and-consequent transfer of his 
lien cannot be challenged when trans- 
fer is to a permanent post in the same 
cadre not carrying less pay, even if 
such transfer materially affects cham- 
ces for promotion. (Paras 11 & 12) 


Mr. A. K. Nag, Advocate, for 
Appellant; Dr. V. A. Seyid Muhammad, 
Sr. Advocate, (Mr. EB. K. P. Sinha, 
Advocate, with him), for Respondents 
Nos. 1 to 3 and 9. 


The following Judgment of the 
Court was delivered by 


SHELAT, J.: This appeal is fownd- 
ed on a certificate granted by the 
High Court of Assam and Naga.and 
against its order of dismissal of the 
writ petition filed by the appellant 


2. The appellant joined service 
in the North-East Frontier Railway as 
a Depot clerk in 1942 and was confirm- 
ed.and made permanent in that post 
on August 15, 1947. He was promoted 
to the post of a Ward Keeper on ¿une 
4, 1949 in the Depot Wing of the Con- 
troller of Stores. 


3. During the last World War, 
the said Railway organised temporari- 
ly a Food Supply Organisation wh=re- 
in a number of persons, including res- 
pondents 4 to 8, were appointed. Res- 
pondent 4 was appointed as a séles- 
man in the said organisation in _944 
and was confirmed with effect from 
August 15, 1947 under the Deputy 
Traffic Superintendent, Lumcing. 
Respondent 5 was appointed a clerk 
in 1943 and was confirmed in the 
Head Office Wing of the Controlle- of 
Stores Department in 1944. Respon- 


dent 6 was appointed in 1943 and was” 








*(Civil Rule No. 132 of 1964, D/- 14- 
9-1965 — Assam and Nagaland.) 
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confirmed in his post under the 
Deputy Traffic Superintendent, Lumd- 
ing with effect from August 15, 1947. 
Respondent 7 was appointed first as 
asalesman in 1943, and then asa 
clerk in 1944 in that organisation and 
was confirmed with effect from August 
15, 1947. Respondent 8 was appoint- 
ed a Ward Keeper in 1943 and was 
confirmed as ticket-collector under ‘the 
Deputy Traffic Superintendent, Lumd- 
ing with effect from August 15, 1947. 
Thus, both the appellant and respon- 
dents 4 to 8 were confirmed in their 
respective posts on the same day, ie, 
August 15, 1947. 


4. On termination of the War, 
the Food Supply Organisation was 
wound up. The Railway Board, there- 
upon, decided that the temporary staff 
employed in that organisation should 
be absorbed in the other departments 
and should be confirmed in the same 
manner as the temporary staff initial- 
ly recruited in the other departments. 
With a view to implement this policy 
directions were issued to keep unfilled 
10 per cent of the vacancies in perma- 
nent posts and accommodate in such 
vacancies the staff of the said organi- 
sation. Accordingly, the members of 
the staff of the said organisation were 
gradually absorbed in the various de- 
partments. In January 1951, the then 
Chief Administrative Officer issued a 
list showing the absorption of the staff 
of the said organisation against the 10 
per cent reservation in the permanent 
posts in the different departments and 
their confirmation in such posts. Res- 
pondents 4 to 7 were shown in the said 
list in the category and szale of TYC/ 
55-130 and respondent 8 as ticket col- 
lector with effect from August 15, 1947 
and were allotted to the office of the 
Deputy Traffic Superintendent, Lumd- 
ing. They, therefore, acquired their 
lien on the respective posts assigned to 
them and declared against their names 
in the said list. 


5. The Controller of Stores, by 
a Memorandum dated May 26, 1960, 
transferred the lien of respondents 4 to 
8 to the Stores Department wherein 
the appellant, as aforesaic, was a per- 
manent time-keeper, from the respec- 
tive posts to which they were assigned 
with effect from August 15, 1947 
against the posts of Depot Clerks. The 
Memorandum also declared that the 
seniority of respondents 4 to 8 should 
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be given effect to as from August 15, 
1947 in the Stores Department. 


6. The grievance of the appel- 


` fant was that by bringing in respon- 
dents 4 to 8 in the Stores Department 
and transferring their lien in the 
Stores Department and calculating 
their seniority with effect from August 
15, 1947, his chances for promotion 
were materially affected. His case was 
that the two wings, namely, the Depot 
Wing and the Head Office Wing, being 
separate and having separate cadres, 
and respondents 4 to 7 having been 
absorbed as permanent employees ‘in 
the Head Office Wing with. effect 
from August 15, 1947, their liens 
could not be validly transferred. This 
was particularly so, as, according to 
him, there were no permanent vacan- 
cies in the Stores Department over 
which their liens could be transferred. 
According to him, therefore, the trans- 
fer effected under the said memoran« 
dum was invalid and inoperative. 


7. Having unsuccessfully ex- 
hausted his departmental remedies 
through representations, the appellant 
filed the writ petition in the High 
Court challenging the validity of the 
said memorandum and, as aforesaid, 


the High Court dismissed the writ peti- 


tion. Hence this appeal. 
8. In our view, the High Court 


rightly rejected the appellant’s chal- 


Tenge to the validity of the said memo- 
randum as he was not able to show 
that the said memorandum was in any 
manner contrary to the statutory rules 
. governing the employment of the rail- 
way employees. - sE 


9. Rule 2003 of tħe Railway 
Fundamental Rules defines in clis.3 
and 14 the terms ‘cadre’ and ‘lien’. 
‘Lien’, as defined in cl. 14 means the 
title of a railway employee to hold 
‘substantively a permanent post to 
which he has been permanently ap- 
pointed. According to this definition, 
therefore, the appellant and respon- 
dents 4 to 8 were entitled to, with 
effect from August 15, 1947 (when all 
of them were made permanent), a lien 
on the respective posts to which, as 
from that day, they were confirmed 
and made permanent. So far as res- 


pondents 4 to 8 were concerned, this 


was done, as explained earlier, as a 
result of the closure of the Food Sup- 
ply Organisation which necessitated 


the absorption cf those employed there- 
in during the War period in the dif- 
ferent departments of the railways in 
Assam. Accordingly, the authorities 
had published the said list in 1951 
showing how and where the absorbed 
staff was fixed up in accordance with 
the reservation of 10 per cent vacan- 
cies in the various departments. 


10. The question is, could the 
railway authorities, under the rules, 
transfer or not any one or more of the 
said staff so absorbed from the posts 
where they were allotted to any other 
department or departments where such 
transfer or transfers became adminis- 
tratively necessary. We may note 
that the transfer of lien enjoyed by 
respondents 4 to 8 in the Head Office 
was not a mere paper transfer, for, 
respondents 4 to 8 were actually trans- 
ferred from the Head Office Wing to 
the Stores Department. Since they 
were permanent employees, enjoying 
liens in their respective posts to which 
they were confirmed since August 15, 
1947, ordinarily their conditions of 
service, eg., salary and_ seniority, 
could not be effected to their preju- 
dice as a result of their transfer to any 
other department or wing.- Once, 
therefore, they were transferred from 
one permanent post to another perma- 
nent post they would be entitled to 
hold substantively the permanent posts 


-to which they were transferred bring- 


ing along with them the seniority 
which they had in the posts from which 
they were transferred. If that were not 
so, the result of a transfer from one post 
to another would mean that a trans- 
ferred employee would have to start 
de novo, from a scratch and would 
consequently stand last in the depart- 
ment to which he is transferred. In 
actual practice, therefore, no transfer 
can be effected from one department 


-to another without materially affect- 


ing the chances.of promotion of such 
an employee. As we shall presently 
show, the rules do not contemplate 
such a position. 


11. Rule 2007 provides that un- 
Tess the lien of a permanent employee 
is suspended under R. 2008 or trans- 
ferred under R. 2010, a railway ser- 
vant holding substantively a perma- 
nent post retains a lien on that post 
while performing the duties of that 
post, or while on foreign service or 
holding a temporary post or officiating 
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in another post, or during joining time 
or transfer to another post, or while 
on leave, or lastly, while under suspen- 
sion. Under R. 2010, the power to 
transfer lien is confined to any other 
permanent post in the same cadre. But 
R. 2010 is subject to the provisicns of 
R. 2011 which confers power to trans- 
fer a railway servant from one post to 
another post. Rule 2011 reads æ fol- 
lows: 
“Transfer of Railway servant: 


(a) A competent authority may 


` transfer a railway servant- frorn one- 


post to another; 
cept — 

(1) on account of inefficieney or 
misbehaviour; or i 

(2) on his written request, a rail- 
way servant shall not be transferred 
substantively to, or, except in = case 
covered by Rule 2038, appointed to 
officiate in a post carrying less pay 
than the pay of the permanent post on 
which be holds a lien and his lien has 
mot been suspended under Rule £008.’ 
Thus, the only limitation to the power 
conferred on the competent authority 
to transfer a railway servant from one 
post to another is that such trensfer 
cannot. be to a post carrying less pay 
than the pay of the post on which the 
transferred employee had a lier. 


provided that, ex- 










manent post from one such post to 
another under R. 2011, and (Z that 
once such an employee is transberred 
from one permanent post to arother 
permanent post, he is entitled to a 
ien in respect of that another post to 
which he is permanently posted as a 
result of the transfer. This is the 
effect of R. 2007. That being so, the 
appellant could not possibly contend 
that the transfers of respondents 4 to 


13. The other point raised by 
the appellant was also without subst- 
ance as he failed to show before the 
High Court that these transfers were 
made without there being vacancies in 
the respective posts to which respon- 
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dents 4 to 8 were transferred. That 
being the position, the High Court was 
right in dismissing the appellant’s writ 
petition. 

14, The appeal must conse- 
quently fail and is dismissed, but in 
the circumstances of the case there 
will be no order as to costs. ` 

Appeal dismissed. 


Dog 
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(V 58 C 87) 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 


Mohammad Mustafa, Appellant 
v. Sri Abu Bakar and others, Respon- 
dents. 


Civil Appeal No. 2301 of 1966, D/- 
8-12-1970. 

(A) Civil P. C. (1908), Order 20 
Rule 4 — Contents of judgment — 
Finding without proper pleadings and 
necessary issues — Not binding on 
parties to suit. (Para 5) 


(B) Civil P. C. (1908), Order 6 
Rule 17 — Application for amendment 
by defendant appellant in appeal aris- 
ing from suit for partition — High 
Court rejecting application and taking 
highly technical view in granting relief 
— On appeal to Supreme Court appli- 
cation was allowed in interest of justice 
— Constitution of India, Article 136. 

In appeal before High Court aris- 
ing from suit for partition in a Muslim 
family, the defendant appellant sought 
amendment of written statement by 
addition of plea that certain items of 
properties of his deceased father were 
joint properties of parties to suit. His 
written statement did contain the plea 
that thesuit was bad for partial parti- 
tion but no issue was framed by trial 
court. High Court rejected the appli- 
cation for amendment. While dismis- 
sing the appeal, the Higk. Court arrived 
at specific conclusion that the items of 
properties as mentioned in application 
for amendment belonged to father of 
defendant. Though these properties 
could be considered as joint. proper- 
ties, the High Court refused to grant 
relief in absence of plea thereof. High 
Court rejected the plea of suit being 
bad for partial partitior. as there was 
no issue about that plea. On appeal 
to Supreme Court by special leave: 
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Held (1) that the. High Court took 
a highly technical view of the matter. 
On facts and circumstances of the case, 
it should have allowed the application 
for amendment. (Para 7) 


And (2). that-in the interests of 
justice the Supreme Court allowed 
the application for amendment and 
remanded the case to trial court. 

(Para 7) 


The following ‘Judgment of the 
Court was delivered by 

’ HEGDE, J.:— This is a defen- 
dant’s appeal by special leave from a 


suit for partition in a Muslim family.. 


The appellant was the first defendant 
in that suit. The first respondent 
brought the suit for partition claim- 
ing 14/88 share in the properties detail- 
ed in the plaint schedules. The parties 
to the suit are the heirs of one Sanaul- 
lah. The family genealogy is given. in 
the plaint. The correctness of that 
genealogy is not disputed. It was 
alleged in the plaint - that the pro- 
perties detailed in the plaint schedules 
are the joint properties of the parties 
to the suit. The appellant contested 
the suit. He contended that his father 
Sanaullah had three pharmacies; some- 
time before his death he gifted to each 
one of his three sons one pharmacy. 
The pharmacy which was originally 
known as Darul Adviya was gifted to 
him; therefore he is the exclusive 
owner of that pharmacy. He further 
contended that some of the other items 
shown in the plaint schedules -are his 
self-acquisitions and hence they are 
not partible. But it may be noted that 
the appellant did not take the alter- 
native plea that in the event the court 
holding that the gift pleaded by him 
is not true, the other -two pharmacies 
should be considered as joint proper- 


ties. But he did take a bald plea that - 


the suit was bad for partial partition. 
On the basis of the pleadings the trial 
court framed several issues. The only 
issue that is relevant for our present 
purpose is issue No. 1 namely: 


“Whether the concern known as 
Hind C. C. Works (formerly known as 
Darul Adviya) was the joint property 
of the parties? If so, what is the 
plaintiff's share?” 


2. No issue was struck in res- 
pect of the appellant’s plea that the 
suit was bad for being one for partial 
partition. 
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3. The trial court came to the 
conclusion that the properties shown in 
List A-1, A-2 and B are joint proper- 
ties and hence liable to be partitioned. 
It gave the plaintiff 14/88 share in the 
same. It held that the properties 
mentioned in C-1, C-2, D-1 and F are 
individual properties of the appellant. 

4. Both the parties appealed to 
the High Court as against the decree 
of the trial court. During the pendency 
of the appeal, the appellant applied 
to the High Court on April 1, 1966 to 
permit him to amend his written 
statement and take the plea that the 
two pharmacies alleged to have been 
gifted to the other sons of Sanaullah 
should also be considered as joint pro- 
perties. The High Court rejected that 
eponeation by its order dated April 5, 


5. The High Court by its judg- 
ment dated April 7, 1966 dismissed the 
appeal of the appellant, 1st defendant, 
but partly allowed the cross-appeal of 
the respondent. It held that the pro- 
perties mentioned in List C-1, C-2, D-1 
and F are also jcint properties. In the 
course of its judgment it observed: 

; “The true position appears to be: 
this: Sanaullah: had three pharmacies. 
He was getting old. He placed the 
three pharmacies in charge of his 
three sons for purposes of manage- 
ment. There was no gift as alleged 
by the appellant. Management of three 
pharmacies by the three sons sepa- 
rately continued after Sanaullah’s 
death. ‘As each brother was incharge 
of one pharmacy, profits were not 
distributed. This arrangement con- 
tinued upto the date of the suit.” 
This finding having been reached with- 
out proper pleadings and necessary 
issues the same cannot bind any of the 
parties to the suit though it does indi- 
cate the serious injustice that is likely 
to happen to the appellant because of 
his defective pleadings. 


6. Dealing with the contention 
of the appellant that the suit was bad 
for. being one for partial partition, the 
court rejected that ‘contention on the 
ground that the trial court did not 
strike any issue in respect of that plea 
though that plea was taken both in 
the written statement as well as in the 
appeal memo. As Mst. Rukaia Bibi, 
wife of Sanaullah (Respondent No. 3 in 
the appeal) had died during the 
pendency of the appeal, the High 
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Court enhanced the share of the plain- 
tiff to 16-1/5 share. 


ee | 
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T. Both the trial court as well 
as the High Court have come t> the 
conclusion that the gift pleaded by the 
appellant is not true. In fact the High 
Court has specifically come to the con- 
clusion that all the three Pharmacies 
referred to in the appellants w-itten 
statement belonged to Sanaullah. If 
that conclusion is correct those phar- 
macies should also be consider:d as 
joint properties of the parties t> the 
suit. But the High Court refused to 
grant any relief in respect of those 
items of properties on the sole ground 
that the appellant did not take th= plea 
that those items of properties are joint 
properties of the parties to the suit. 
As seen earlier it rejected the appel- 
lant’s contention that the suit is bad 
for partial partition on the ground 
that no issue had been framed as 
regards that plea. In our opinicm the 
High Court took a highly technical 
view of the matter. On the facts and 
circumstances of this case, the High 
Court should have alowed the amend- 
ment application moved by the appel- 
lant on April 1, 1965. We think that 
in the interest of justice, we should 
now allow that application and permit 
the appellant to amend his written 
statement. We order accordingly. As 
a result of this decision of ours it is 
mow necessary to set aside the judg- 
ment and decree of the High Court as 
well as of the trial court and remand 
the case to the trial court. We direct the 
trial court to permit the defendant to 
carry out the necessary amendments 
in his written statement, perm‘t the 
respondents to file their rejoiaders, 
raise proper issues on the new plead- 
ings, give parties an opportunity to 
adduce evidence on the newly raised 
issues and decide the case on merits. 
But the decision of the trial court as 
modified by the High Court regerding 
the items of property already held to 
be joint property of the parties is not 
to be reopened. That decision is final. 
The further trial will be confired to 
the new issues that may be raised on 
the basis of the pleas put forwerd in 
the amendment application. The case 
is remanded only for that purpose. 
The trial court shall now proceed to 
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hear the case expeditiously and pass a 
fresh preliminary decree. 


8. So far as the costs are con- 
cerned, under the circumstances of the 
case we direct that the appellant do 
bear his own costs up till this stage in 
all the courts. -The costs of the plain- 
tiff-lst respondent in all the courts 
up till this stage shall come out of the 
estate. The other respondents shall 
bear their own costs throughout. 

9, Civil Miscellaneous Petition 
No. 1881 of 1970 is dismissed — no 
costs. ' 

Order accordingly. 


ed 
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(From Allahabad)* 


-= 8. M. SIKRI, V. BHARGAVA 
AND L D. DUA JJ. 


Jadunath Singh and another, Ap- 
Pns v. The State of U. P., Respon- 
ent. 


Criminal Appeal 
D/- 7-12-1970. 

Evidence Act (1872}, Section 9 — 
Absence of test identification is not 
fatal in all cases — In case of doubt 
however identification parade should 
be held. 


Failure to hold test identification 
of accused is not fatal in all cases. If 
the accused is well known to prosecu~ 
tion witnesses it would be waste of 
time to put him up for identification. 
If, however, there is any doubt in the 
matter the prosecution should hold 
identification parade. Where during 
the course of investigation of a murder 
case the accused files an application 
for holding an identification parade on 
allegation that the accused is not 
known to eye-witnesses and that 
application is rejected on the ground 
that charge-sheet against accused has 
been filed and the accused has been 
named by eye-witnesses, but during 
the course of the trial the allegation 
of the accused is found to be true, 
then the rejection of the application 
on aforesaid ground is not valid and 
unless there is some other evidence 


*(Criminal Appeal 1037 of 1969 and 
Referred No. 82 of 1969, D/- 26-9- 
1969—All.) 
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the trial will be liable to be vitiated. 
The fact that there is no provision in 
Criminal P. C. enabling accused to 
insist on identification parade is not 
material. (On facts held that trialis not 
vitiated by denial of test identification 
to accused). (Paras 18, 20, 22) 


Cases Referred: Chronological Paras . 


(1968) AIR 1968 All 333 (V 55)= 
1968 Cri LJ 1320, State of U. P, 
v. Jagnoo - H2 
(1958) AIR 1958 SC 350 (V 45)=—= 
1958 SCR 1218 = 1958 Cri LJ 
698, Kanta Prasad v. Delhi 
Administration f 
(1957) Criminal Appeal No. 92 of 
1956, D/- 15-1-1957 (SC), Parkash: 
Chand - Sogani v. State of 
Rajasthan 14, 18 
(1954) AIR 1954 Pat 483 (V 41)= 
1954 Cri LJ 1546, Awadh Singh 
v. State 14, 15 
(1951) AIR 1951 Cal 475 (V (V 38)= : 
52 Cri LJ 819, Provash Kumar 
Bose v. The king 14, 16 
(1948) AIR 1948 Mad 113 (V 35)= 
49 Cri LJ 89, In re Sangiah 13 
(1945) AIR 1945 Lah 48 (V 32)= 
46 Cri LJ 550, Sajjan Singh v. 
Emperor 
M/s.- Yogeshwar Prasad, S. K. 
Bagga and Mrs. Shureshta Bagga, 
Advocates, for Appellants; Mr. O. P. 
Rana, Advocate; for Respondent. 


‘The following Judgment of the 
Court was delivered by 

SIKRI, J.:— This appeal by 
special leave is directed against the 
judgment of the High Court of Judi- 
cature at Allahabad confirming con- 
viction of the two appellants by ‘the 
Sessions Judge Mainpuri, under Sec- 
tion 302/34 of the Indian Penal Code. 
Appellant Jadunath Singh was sen- 
tenced to death by the Sessions Judge 
and appellant Girand Singh was sen- 
tenced to undergo imprisonment for 
life. 

2. In order to appreciate tħe 
points raised before us by the learned 
counsel for the appellant it is neces- 
sary to state a few facts. 
against the appellants that on Febru- 
ary 26, 1968 at about 7.30 a. m., in 
furtherance of their common intention, 
they murdered one Ram Swarup 
Pandey by repeatedly stabbing him to 
death, when he was passing on the 
Grand Trunk Roard in the town of 
Bewar to catch a truck. As many as 34 
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1, 13 
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-in connection 


It is alleged 
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injuries were found on the deceased at 
the post-mortem conducted on hi 
body on the same day: at-about 3 p.m. 


3. The prosecution case in brief 
fs as follows. It is common ground that 
there was great enmity between the 
deceased and Laturi Ahir and his sons, 
the two appellants., The deceased ap- 
prehended danger to his life from 
them, and on November 23, 1967, he 
sent an application to the Superinten- 
dent of Police, Mainpuri, alleging that 


- Laturi and his son, Jadunath, Brahma, 


Panna Lal and Anokhey, ete.. were 
terrorising the weaker and poorer 
sections of the village community and 
declaring openly that they would kill 
the deceased to silence his opposition . 
forever. He prayed that an enquiry 
may be made and suitable action taken 


against them: On February 25, 1968 


the deceased came to Bewar in 
the evening to meet the A. D. O. 
with an enquiry 
on a complaint made against Munshi 
Lal Pradhan of the village. He could 
not meet the A. D. O. as he was out 
of Station. He stayed during the night 
with Prem Narain, P. W. 1 who hap- . 
pened to be a brother-in-law of his 
cousin Gulati Ram. According to Prem 
Narain, both of them got up in the 
morning at 6.45 a. m. and since it was 
Shivaratri that day the deceased did 
not take any food and they left for 
the bus-stand at Bewar. When they 


` reached the bus-stand at about 7.10 a.m. 


they found that the bus for Etah via 
Sultanganj had already. left. The next 


-bus was due to goat 9.30 a. m. but, as 


the deceased thought that he could get 
a seat in some truck near the Prem 
Hotel and the Octroi Barrier, they left 
the bus-stand for the Octroi Barrier. 
When they reached the house of 
Kotwal Singh on the way, both the 
accused attacked the deceased with 
chhuri and knife, respectively; Jadu- 
nath had the chhuri and Girand Singh 
had the knife. Both the deceased and 
Prem Narain were unarmed. On hearing 
the cries of the deceased Prem Narain 
asked the appellants why they were 
attacking the deceased. Then Girand 
Singh, appellant, advanced towards 
him and gave a knife cut at his right 
wrist. On the deceased falling down ` 
both accused persons attacked him 
with their respective weapons. On 
his raising the alarm Mahesh Chandra 
and Dwarka Prasad who were coming 
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along the same road came and they 
shouted at the appellants. On hearing 
their shouts the accused ran sway. 
The deceased died on the spot. 


4. The First Information R2port 
was lodged at 8a. m., the Folice 
Station being only two furlongs from 
the scene of occurrence. In the First 
information Report, in the second 
column, under the heading ‘Name and 
residence of accused”, it was stated as 
follows: 

“I. Jadu Nath ameb, father’s 
name not known and 

2. Girand Singh father’s namə not 
known. Ahirs by caste residents of 
Garhia Kishunpur- P. S. Bewar, Distt. 
Mainpuri.” 

The accused surrendered on March 12, 
1968, and it appears tkat an application 
was filed by the advocate on their 


behalf that they be kept ba pardah as- 


they might claim identification 
Another application was put in on 
March 25, 1968, in which it was stated 
that the witnesses other than, Prem 
Narain were strangers and they appli- 
ed that there should be an ident:fica- 
tion parade. On April 19, 1968 the 
then public prosecutor submitted a 
report to the Additional District 
Magistrate as under: 

“Accused Jadu Nath Singh and 
Girand Singh in case Cr. No. 24 under 
Section 302, I. P. C. P. S. Bewar have 
applied for identification, vide eppli- 
cation herewith ‘attached. It mar be 
submitted that they are named in the 


F. I. R. and charge-sheet against them. 


has also been received. The applica- 


tions are moved to delay this case. 
Submitted for n. a.” 
The Additional District Magistrate 


(Judicial) passed the following order 
on the application, on April 20, 1368: 

“As charge-sheet has already been 
received and the accused have been 
named by P. Ws. there appears <o be 
no justification for ordering test icenti- 
fication. Accused be informed aczord- 
ingly. The jail authorities be inform- 
ed not to keep them ba Parda.” 

5. We have set out these facts 
in detail because as will pres2ntly 


appear, one of the points raised by the 


learned counsel.is that failure te put 
up the accused for identification either 
vitiated the trial or, in any case, 
rendered the evidence of P. W. 3, 
Mahesh Chandra, and P. W. 3, Dwarka 
Prasad, useless. 
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6. We may here notice that 
portion of the evidence of Dr. N. K. 
Mital, who conducted the post-mortem 
examination and on which one other 
point -is sought to be founded. He 
found that the stomach was empty and 
the small intestines were half full and 
the large intestines were also half full. 
In cross-examination he stated that 
“since the stomach was empty, the 
deceased should have taken his last 
meal about 4 to 6 hours before 
the infliction of the injuries.” He 
was asked: “The evidence is that the 
deceased took puries and vegetable 
at 8 p.m. on 25-2-68; and according 
to the case for the prosecution his 
murder took place at 7.30 a m. on 
26-2-68. At the time of post mor- 
tem the stomach was found empty and 
both the small and large intestines 
were found half full. Does it not indi- 
cate thatin all likelihooc. the man was 
murdered between 3 and 4 am.?” To 
this question Dr. Mital answered: 


“No. It is not an indication of 
this fact. After finishing his meal at 
about 8 or 8.30 p. m cn 25-2-68 the 
stomach could have got empty by 2 or 


~2.30 am. The digested food material 


should have come in the small intes- 
tine by about 2 or 2.30 a.m. Complete 
digestion takes place in the small in- 
testine... .And if he had answered the 
call of nature the preceding evening 
fully and completely, even then the 
small and large intestines might be 
half full and stomach empty if he had 
taken puries with vegetable at 8 p.m. 
on 25-2-68.” 


T. The learned Sessions Judge 
believed the evidence of Prem Narain, 
corroborated as it was ty the injuries 
sustained by him in the course of the 
oceurrencé at the hands of one of the 
assailants, namely, Girand Singh. He 
also believed the eviderce of Mahesh 
Chandra, P.W. 2, and Dwarka Prasad, 
P.W. 3. He relied on the fact that the 
appellants had absconded immediately 
after the crime and had only appear- 
ed before the Court as late as March 
12, 1968, after proceedings under Sec- 
tions 87 and 88 of the Code of Crimi- 
nal Procedure had been taken against 
them. Regarding the claim of the ap- 
pellants for identificaticn the learned 
Sessions Judge observed that during 
the course of investigation both Mahesh . 
Chandra and Dwarka Prasad had nam- 
ed the accused persons, and it would 
indeed have been surprising if the 
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Additional District Magistrate (Judi- 
cial) had directed the accused to be 
paraded at a test identification parade 
in the jail. He observed that the evi- 
dence indicated -that the accused 
persons were not strangers even to 
Mahesh Chandra and Dwarka Prasad 
at the time of the occurrence. Mahesh 
Chandra had stated in his evidence 
that he had known the accused 
persons for about 4 years and that 
they were living at. village Garhiya 
lying at a distance of three furlongs 
from Bewar, and that Girand Singh 
was reading at the Amar Shaheed 
Inter. College, Bewar. Dwarka Prasad 
had stated that he had seen Girand 
visiting Bewar before that day. He 
had also seen Jadu Nath Singh at 
Bewar but only once or twice before 
that. For all these reasons the learn- 
ed Sessions Judge held that the appli- 
cations claiming identification were 
not bona fide and were intended to 
protract the proceedings, and accord- 
ingly he was unable to draw any 
adverse inference against the prosecu- 
tion for the omission to parade the ac- 
cused persons ‘at a test identification 
parade in the jail. 


8. The High Court believed the 
three evye-witnesses, Prem Narain, 
Mahesh Chandra and Dwarka Prasad. 
The High Court held that “Mahesh and 
Dwarka Prasad are wholly. indepen- 
dent witnesses having no affinity with 
the deceased and entertaining no 
animosity towards the appellants.” 
The High Court observed that these 
witnesses had claimed to have known 
the appellants for the last six or seven 
years as they had been frequently 
visiting the town of Bewar, and the 
appellant, Girand Singh, was a student 
in a college at Bewar. . 


9. The learned counsel for the 
appellants raised two principal points 
before us: 


(1) Since the accused were denied 
identification the trial was vitiated; 


(2) The medical evidence is in con- 
flict with the prosecution case about 
the time of the assault. 


10. The learned counsel fur- 
ther urged that the number and nature 
of injuries belie the prosecution story, 
and that the application by the deceas- 
ed to the Superintendent of Police was 
nothing but a neshbandhi. He urged 
that the eye-witnesses were not relia- 
ble and the courts below had missed 
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the points that the appellants could 
not have anticipated that the deceased 
would be at this particular spot at thafj 
time. 

11. The learned counsel relied 
on the following’ observations of the 
Lahore High Court in Sajjan Singh v. 
Emperor, AIR 1945 Lah 48 at p. 50. 


“If an accused person is already 
well known to the witnesses, an iden- 
tification parade would of course, be 
only a waste of time. If however, the 
witnesses claim to have known the ac- 
cused previously, while the accused 
himself denies this, it is difficult to 
see how the claim made by the wit- 
nesses can be used as a reason for 
refusing to allow their claim to be put 
to the only practical test. Even if the 
denial of the accused is false, no harm 
is done, and the value of the evidence 


` given by the witnesses may be increas- 


ed. It is true that it is by no means 
uncommon for persons who have been 
absconding for a long time to claim an 
identification parade in the hope that 
their appearance may have changed 
sufficiently for them to escape recog- 


_ nition. Even so, this is not in itself a 


good ground for refusing to allow any 
sort of test to be carried out. It may 
be that the witnesses may not be able 
to identify a person whom they know 
by sight owing to some change of ap- 
pearance or even to weakness of me- 
mory, but this is only one of the facts 
along with many others, such as the. 
length of time that has elapsed, which 
will have to be taken into considera- 
tion in determining whether the wit- 
nesses are telling the truth or not.” 


12. State of U. P. v. Jagnoo, 
AIR 1968 All 333, refers to AIR 1945 
Lah 48 with approval. 


13. In re Sangiah, ATR 1948 
Mad 113 the decision of the Lahore 
High Court in AIR 1945 Lah 48 was 
gee from. Rajamannar, J., observ- 


“I am unable to find any provi- 
sion in the Code which entitles an 
accused to demand that an identifica- 
tion parade should be held at or before 
the enquiry or the trial. An identifica- 
tion parade belongs to the stage of in- 
vestigation by the Police. The question 
whether a witness has or has not iden- 
tified the accused during the investi- 
gation is not one which is in itself 
relevant at the trial. The actual evi- 
dence regarding identification is that 


1971 


which is given by the witness in Court. 
The fact that a particular witness has 
been able to identify the accused st an 
identification parade is only a circum- 
Stance corroborative of the identizica- 
tion in Court. If a witness has not 
identified the accused at a parade or 
otherwise during the investigation the 
fact may be relied on by the accused, 
but I find nothing in the provisions of 
the Code which confers a right or the 
accused to demand that the inves-iga- 
tion should be conducted in a parti- 
cular way.” 


14. 
v. State of Rajasthan, an unreported 
decision of this Court Criminal Appeal 
No. 92 of 1956, D/- 15-1-1957 (SC) in 
connection with the point regarding 
identification it was observed: 


“Much is sought to be made ouf 
of the fact that no identification pzrade 
was held at the earliest opportunizy in 
order to find out whether P.W. 7 Shiv 
Lal could have identified the appe 
lant as the person who was ai the 
wheel of the car and drove it and reli- 
ance is placed upon Awadh Singh 
v. State, ATR 1954 Pat 483, Prcvash 
Kumar Bose v. The King, AIR 1951 
Cal 475 and also Phipson on the Law 
of Evidence, 9th Ed., p. 415 to justify 
the contention that in criminal cazes it 
is not sufficient to identify the pri- 
soner in the dock but the police should 
have held an identification parade at 
the earliest possible opportunizy to 
show that the accused person had been 
connected with the crime. It is also 
the defence case that Shiv Lal did not 
know the appellant. But on a reading of 
the evidence of P.W. 7 it seems <o us 
clear that Shiv Lal knew the appellant 
by sight. Though he made a mistake 
about his name by rétferring to him as 
Kailash Chandra, it was withim the 
knowledge of Shiv Lal that the aspel- 
lant was a brother of Manak Chand 
and he identified him as such. “hese 
circumstances are quite enough to 
show that the absence of the identifi- 
cation parade would not vitiate the 
evidence. A person, who is well kirown 
by sight as the brother of Manak 
Chand, even before the commission of 
the occurrence, need not be put before 
an identification parade in ord=r to 
be marked out. We do not think that 
there is any justification for the con- 
tention that the absence of the icenti- 
fication parade or a mistake made as 


In Parkash Chand Scgani- 
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to his name, would be necessarily fatal 
to the prosecution case in the circum- 
stances.” 


15. In AIR 1954 Pat 483 it was 
held that the accused person may or 
may not have legal right to claim for 
test, identification and the holding of 
test identification may or may not be 
a rule of law, but it is a rule of pru- 
dence. Test identification parade should 
be held especially when the accused 
persons definitely assert that they were 
unknown to the prosecution witnesses 
either by name or by face and they 
requested the authorities concerned to 
a the test identification parade 

e od 


16. In AIR 1951 Cal 475, a 
Division Bench of the Calcutta High 
Court (Harries C. J. & Das Gupta, J.) 
held: 

“The fact that the witnesses have 
identified in Court the accused is of 
very fittle consequence in a prosecu- 
tion under S. 384, Penal Code, when 
none of the witnesses knaw the accus- 
ed from before. .. .the corroborative 
evidence which one is entitled to ex- 
pect in cases of this nature is the evi- 
dence of the witnesses having pointed 
the accused whom they identified in 
Court from the midst of other per- 
sons with whom they were mixed 
up ata test identification parade. 
The evidence of their having identi- 
fied such persons at a test identifica- 
tion parade has no substantive value, 
but is very important corroboration 
of their evidence in Court.” 


17. In Kanta Prasad v. Delhi 
Administration, 1958 SCR 1218 at 
p. 1221 = (AIR 1958 SC 350 at p. 351), 
a point was made regarding non-hold- 
ing of test identification parade by the 
police and this Court observed: 

“As for the test identification 
parade, it is true that no test identifi- 
cation parade was held. The appel- 
lants were known to tke police offi- 
cials who had deposed against the ap- 
pellants and the only persons who did 
not know them before were the per- 
sons who gave evidence of association, 
to which the High Court did not attach 
much importance. It would no doubt 
have been prudent to hold a test iden- 
tification parade with respect to wit- 
nesses who did not know the accused 
before the occurrence, Sut failure to 
hold such a parade would not make 
inadmissible the evidence of identifi- 


ge 
368 S. C. [Prs. 17-24] Jadunath Singh v. State of U. P. (Sikri J.) 


cation in court. The weight to be 
attached to such identification would 
be a matter for the courts of fact and 
it is not for this court to reassess the 
evidence unless exceptional grounds 
were established eee such a 
course.” 


18. . Tt seems to us that if has 
been clearly laid down by this Court in 
Criminal Appeal No. 92 of | 1956, D/- 
15-1-1957 (SC) that the absence of testi 
identification in all cases is not fatal 
and if the accused person is well- 
known by sight it would be waste of 
time to put him up for identification. 


Of course if the prosecution fails to 


‘thold an identification on the plea that 
the witnesses already. knew the accus- 
ed well and it transpires in the course 
of the trial that the witnesses did not 
know the accused previously, the pro- 


secution would run the risk of losing. 


its case. It seems to us that if there 
is any doubt in the matter the pro- 
secution should: hold an identification 


parade specially if an accused says that- 


the alleged eye-witnesses did not know 
him previously. It may be that there 
is no express provision in the Code of 
Criminal Procedure enabling an accus- 
ed to insist on an identification parade 
but if the accused does make an ap- 
plication and that application is turn- 
ed down and it transpires during the 
course of the trial that the witnesses 
did not know the accused previously, 
as pointed out above the prosecution 
will, unless there is some other evi- 
dence, run the risk of losing the case 
on this point. 


19. In the present case, how- 
ever, it is clear that P.W. Mahesh 
Chandra knew the accused persons for 
about four years for he said: 


“I know ‘the accused, persons, 
Jadunath Singh and Girand Singh for 
about 4 years. They live at village 
Garhiya lying at a distance of three 
furlongs from Bewar. Girand Singh 


is reading at the Amar Shaheed Inter - 


College, Bewar.” 


No eee was directed. on 
this point P.W. 3, Dwarika ‘Prasad, 
stated: 


“I had seen Girand visiting Bewar 


- before that but I had seen Jadunath at 


Bewar only once or twice before that 
day. Identifies both the accused per- 


sons in the dock. Lays hand correċtly | 


on Jadunath: and also lays hands Cor- 
rectly on Girand in the dock.” 


A.I. R. 


In cross-examination he stated: 

“I had seen Jadunath accused a 
Bewar at the shop of one Chhakku 
once or twice before the occurrence. I 
had seen him two or 24 years back.” 

20. It seems to us that the 
reason given by the Public Prosecutor 
in the report and the reason given by 
the Additional District Magistrate 
(Judicial) in the order directing that 
identification requested for be not 
held were not valid. The fact that a 
charge-sheet ‘had been received and 
the accused had been named by P.Ws. 
was no justification for not having 
ordered the test identification. But on 
the facts of this case it is clear that 
P.W. 2 at least knew the accused from 
before. As regards P.W. 3, although 
he claims to have known the accused, 
it is clear that his knowledge of the 


_ accused was very scant and if it had 


not been for the evidence of P.W. 2 
we would not have placed reliance onj. 
the evidence of P.W. 3 in view of the 
fact that the police did not ask him to 
identify the appellant. 

21. It is stated in Phipson on 
the Law of Evidence, 9th Ed., p. 415, 
as follows: ° 

“In criminal cases it is improper 
to identify the accused only when in 
the dock; the police should place him, 
beforehand, with others, and ask the 
witness to pick him out. Nor should 
the witness be guided in any way, nor 
asked “Is that the man”?”. 

We consider that the same is the law 


in India, if the identity is in doubt. 


22. Accordingly on the facts of 
this case we are of the opinion that 
the trial was not vitiated because. the 


` accused persons were denied identifi- 


cation. , 
23. ` Regarding the second point, 

we have already extracted the evidence 

of the doctor, and it is quite clear to 


us that the evidence is not in conflict «- 


with the prosecution case. If-the occur- 


- rence took place at about 7.30 a.m. and 


the deceased had not taken any food 
in the morning, his stomach would still 
be empty at 7.30 am. If anything 
the medical evidence destroys the 
ease of the defence that the murder 
took place at about 3 in the morning. 
We are unable to think that the de- 
ceased would leave with Prem Narain 
at 3 a.m. to catch a bus which was sup- 
posed to leave at about 7 a.m. 

- 24, This appeal is by special 
Jeave and this court does not re-ap- 
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preciate the evidence. The other foints 
raised by the learned counsel are of 
‘that nature and at any rate there is 
no substance in those points. 
25. The appeal accordingly, 
ails and is dismisséd. 
Appeal dismissed. 
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8. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

Bhagwan Das (dead) by his legal 
representatives and others, Appellants 
vV. Chet Ram, Respondent. 

Civil Appeal No. 192 of 1970, D/- 
16-10-1970. 

(A) Punjab Pre-emption Act (1 of 
1913), Section 15 (1) (a) Fourthly (as 
amended by Act 10 of 1960) — Right 
of pre-emption of tenant — Right of 
tenancy must be subsisting at time of 
institution of suit for pre-emption 
as also at time of passing of decree 
by trial Court. (1970) 72 Pun LE 325 
and (1967) 69 Pun LR 414, Overruled; 
R. S. A. No. 1949 of 1968, D/- 15-12« 
1969 (Punj & Har), Reversed. 


A pre-emptor in order to succeed 
must have a right to pre-empt not 
only at the time of sale of the iands 
by the landlord but also at the time 
of the institution of the suit for pre- 


emption and also at the time of pass- _ 


ing of the decree in the suit br the 
trial Court. In other words his 
tenancy must remian intact and he 
must hold the land in his capacizy as 
a tenant till the date of the decree. 
(1970) 72 Pun LR 325 and 1967-62 Pun 
LR 414, Overruled; R. S. A. No. 1949 of 
1968, D/- 15-12-1969 (Punj. and Har- 
yana), Reversed; AIR 1941 Lak 433 
(FB) and AIR 1932 PC 57 and AIR 
1944 Lah 172 (FB) and AIR 1966 Punj 
374 (FB), Relied on; 1964-66 Pun LR 
1063, Ref. to. (Para 6) 
_ The sale of the lands alone cannot 
divest the tenant of his right to hold 
the land of which he is in possession 
by virtue of his tenancy under the 
vendor. But if his tenancy is deter- 
mined by a decree for eviction he los- 


*(R. S. A. No. 1949 of 1968, D/- 15-12- 
1969 — Punj. and Har.) 
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es his status of a tenant. He then 
does not satisfy the first requirement 
of Section 15 (1) (a) Fourthly, that 
he is a tenant who holds the Jand. In 
that situation he cannot succeed in a 
pre-emption suit if the decree for evic- 
tion has been passed after the sale 
but before the institution of the suit 
or during its pendency and before the 
date of decree. (Para 7) 


(B) Constitution of India, Art, 136 
= Question not raised in Courts 
below and involving an investigation 
into matters of fact — Cannot be 
allowed to be raised in appeal by spe- 
cial leave. (Para 9) 


Cases Referred: Chronological Paras 


{1969) Letters Patent Appeal No. 71 
of 1965, D/- 19-11-1969 = 
(1970) 72 Pun LR 325, Kashmiri 
` Lal v. Chuhar Ram 4 
(1967) 69 Pun LR 414 = ILR 
(1967) 2 Punj 654, Sohan Sing 
v. Udho Ram 4 
(1966) AIR 1966 Punj 374 (V 53) 
= 1966-68 Pun LR 345 (FB), 
Ramji Lal v. State of Punjab 5 
(1964) 66 Pun LR 1063 = 1966 
Cur LJ 480, Surjit Singh v. 
Gurnam Singh 6 
(1944). AIR 1944 Lah 172 (V 31) 
= ILR (1944) 25 Lah 473 (FB) 
Faiz Mohd. v. Fajar Ali Khan 5 
(1941) ATR 1941 Lah 433 (V 28) 
= ILR (1942) 23 Lah 155 (FB), 
Thakur Madho Singh v. Lt. 
James R. R. Skinner 5 


(1932) AIR 1932 PC 57 (V 19) 
= 59 Ind App 138, Hans Nath 
v. Ragho Prasad Singh 5 


S. C. Manchanda, Sr. Advocate 
(M/s. S. K. Mehta and K L. Mehta, 
Advocates of M/s. K. L. Mehta and 
Co. and K. R. Nagraj, advocate with 
him), for Appellants; M/s. Rame- 
shwar Dial, S. K. Bagga, S. D. Sood 
and Mrs. S. Bagga, Advocates, for 
Respondent. 


The Judgment of the Court was 
delivered by 


GROVER, J. — This is an appeal 
by special leave from a judgment of 
the Punjab and Haryana High Court. 


2. In December 1966 Labhu 
Ram who was the owner of the land 
in dispute sold the same in two lots 
to Bhagwan Das (deceased) now re- 
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presented by his legal representatives 
and others. The lands mentioned ‘in 
els. (a) and (b) of the title of the plaint 
in the suit out of which the present ap- 
peal has arisen were sold for Rs. 20,000 
and Rs. 1,000/- respectively. The res- 
pondent Chet Ram was a tenant-at 
will of the lands covered by the sales. 
Bhagwan Das and others filed a suit 
against Chet Ram in the revenue 
Court for ejectment under Section 14-A 
(i) read with Section 9 (1) of the 
Punjab Security of Land Tenures Act 
1953 which was 
1967. On August 31, 1968, Bhagwan 
Das and others entered into possession 
of the aforesaid lands after evicting 
Chet Ram by virtue of the decree for 
eviction obtained against him. 


3. After his eviction Chet Ram 
the present respondent filed a suit for 
possession of the lands which were 
the subject matter of sale by pre- 
emption under Section 15 (1) (a) 
Fourthly of the Punjab Pre-emption 
Act, 1913, (Punjab Act 1 of 1918), 
hereinafter called the ‘Act’. By that 
provision the right of pre-emption 
has been declared to vest in the tenant 
who holds under tenancy of the 
vendor the land or property sold or a 
part thereof. It was admitted before 
the trial Court that the respondent 
was a tenant before July 31, 1967 and 
that before the institution of the pre- 
emption suit his tenancy had been de- 
termined. The trial Court dismissed 
the suit. On appeal the learned Ad- 
ditional District Judgé, in view of cer- 
tain decisions of the Punjab High 
Court, allowed the appeal and decreed 
the suit. The Judgment was upheld 
in second appeal by the High Court. 


4. The sole question for deter- 
mination is whether a person who has 
ceased to hold the land sold as a 
tenant can succeed in a suit for posses- 
sion by pre-emption under Section 15 
(1) (a) Fourthly. The Punjab Haryana 
High Courtin Kashmiri Lal v. Chuhar 
Ram, Letters Patent Appeal No. 71 of 


1965, D/- 19-11-1969 = (1970) 72 Pun. 


LR 325 had 
that 


expressed the view 
in a suit based on. a right 
under the aforesaid clause the 
plaintiff was required to prove 
only that he was a tenant under 
the vendors on the date of the sale 
and not at any time thereafter as he 
could not remain a tenant under the 
vendors after they had sold the pro- 


decreed on July 31, 


A.LR. 


perty. In certain other judgments 
delivered by learned single Judges of 
the Punjab High Court it had been 
recognised that the rule was firmly 
established in the law relating to pre- 
emption that a pre-emptor in order 
te succeed must have a right to pre- 
empt not only at the time of sale but 
also at the institution of the suit and 
the passing of the decree by the trial 
Court. In other words, the pre-emp- 
tors right should subsist up to 
the date of the passing of the decree 
and if he lost that right at any time 
before the decree was granted his suit 
must fail. These learned Judges of the 
High Court, however, considered 
that the language of Section 15 (1) (a) 


-Fourthly showed that the legislature 


intended: to depart from the well- 
settled principle mentioned before and 
all that has to be seen is whether the 
plaintiff was a tenant of the vendor 
on the date of sale (see Sohan Singh 
v. Udho Ram, 1967-69 Pun LR 414). 


5. In Hans Nath v. Ragho 
Prasad Singh, 59 Ind App 138 = (AIR 
1932 PC 57), it was laid down by the 
Privy Council that the decisive date 
as regards the right of a pre-emptor 
to pre-empt the sale was the date of 
the decree. A Full Bench of the 
Lahore High Court in Thakur Madho 
Singh v. Lt. James R. R. Skinner, ILR 
(1942) 23 Lah 155 = (AIR 1941 Lah 
433 (FB)), while considering the rele- 
vant provisions of the Act applied this 
rule to a case where a vendee had 
improved his status during the pend- 
ency of the pre-emption suit and held 
that a vendee could defeat the right 
of a pre-emptor by improving his sta- 
tus at any time before the passing 
of the decree. The right of pre-emp- 
tion is a weak one and is liable to 
be defeated by all legitimate means 
at the instance of a vendee against 
whose contract an inroad is being 
attempted by the pre-emptor. The 
vendee is on the defensive and is en- 
titled to arm himself with. a shield in 
order to protect his right. The pre- 
emptor is an aggressor and as he wish- 
es to dislocate the vendee he must 
show that the superior right of pre- 
emption which he had at the date of 
the sale continued to remain’ superior 
at all relevant times: vide Faiz 
Mohammad v. Fajar Ali Khan, ILR 
(1844) 25 Lah 473 = (AIR 1944 Lah 
172 (FB)). In the latest Full Bench 
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decision of the Punjab High Court in 
Ramji Lal v. The State of Punja>, 68 
Pun LR 345 = (AIR 1966 Punj 374 
(FB)) the rule that a pre-emptor must 
maintain his qualification to pre=mpt 
upto the date of the decree was re- 
cognised as well settled. . 


6. In the presence of the bove 
principle which is firmly entrerched 
in the law of pre-emption it is dificult 
to conceive that the legislature incend- 
ed to depart from it in Section .15 (1) 
(a) Fourthly nor has any reason been 
suggested for doing so. The language 
employed is not very happy bu: the 
clear requirement is that the tenant 
must hold the land as such. If his 
tenancy has come to an end and h= has 
been dispossessed it can never be said 
that he is holding the land under 
tenancy of any one. The legislature 
can hardly be attributed the intention 
of giving the right to a tenant, who 
has been dispossessed and whose 
tenancy has been determined either 
-before or during the pendency cf the 
suit, to obtain a decree for possession 
by pre-emption. This is particularly 
so as the statutory right of pre-emp- 
tion is one which attaches t3 the 
land and is not a mere personal right. 
There could be no basis for the iegis- 
lature giving an indefeasible right to 
a person who happens to be in posses- 
sion of the land sold as a tenari of 
the vendor. His right is neither better 
nor worse than any other persor who 
has been conferred that right by the 
provisions of Section 15 of the Act. 
For instance, a co-sharer has been 
given a right to pre-empt the sale of 
a share out of joint land by Clause (b) 
Fourthly of Section 15 (1). If a co- 
sharer must retain his right upte the 
date of the decree, which he must, 
(See Surjit Singh v. Gurnam Singh, 
1964-66 Pun LR _ 1063), there is no 
intelligible ground for treating a 
tenant differently. The tenant must 
show his right at all material times 
before he can succeed in a suit for 
pre-emption. In other words his 
tenancy must remain intact and he 
must hold the land in his capacizy as 
a tenant till the date of the decree. 


7. It must be rememberei that 
sale alone does not and cannot divest 
the tenant of his right to hold the 
land of which he is in possession by 
virtue of his tenancy under the ven- 
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dor. But if his tenancy is determin- 
ed by a decree for eviction he loses 
his status of a tenant. He then does 
not satisfy the first requirement of 
Section 15 (1) (a) Fourthly that he is 
a tenant who holds the land. In that 
situation he cannot succeed in a pre- 
emption suit if the decree for eviction 
has been passed after the sale but} . 
before the institution of the suit or 
during its pendency and before the 
date of the decree. This would be so 
by applying the well-established rule 
which, as stated earlier, has become a 
part of the law relating to pre-emp- 
ion. 


8. In the present case not only 
a decree -for eviction was passed 
against the respondent but he was also 
actually dispossessed from the land in 
his tenancy pursuant to the decree 
before he filed the pre-emption suit. 
We are altogether unable to see how 
he could be granted a decree in sucha 
suit. 


9. An attempt was made by 
means of C. M. P. No. 4634 of 
1970 on behalf of the respon- 
dents to reopen the question of 
the area in respect of which the 
decree for eviction had been pass- 
ed on July 31, 1967. It was maintain- 
ed that it related only to certain Khasra 
Numbers which were covered by the 
first sale shown as clause (a) in 
the heading of the plaint and 
that there was no order relating 
to eviction from the land cover- 
ed by the second sale mentioned 
in clause (b) therein. This question 
was never raised in the courts below 
and as it involves an investigation in- 
to matters of fact it was not possible 
to allow the same to be reopened at 
this stage. 


10. . The appeal is allowed and 
the suit of the respondent is dismissed. 
In view of the nature of the points 
involved the parties are left to bear 
their own costs in this court. 


Appeal allowed. 
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: (From: Allahabad)* 
J. C. SHAH AND A. N. GROVER, JJ. 

Kashinath, Appellant v. Smt. Kudsia 
Begam and others, Respondents. 

Civil Appeal No. 230 of 1970, D/- 
16-12-1970. 

(A) Representation of the People Act 
(1951), Section 83 — Amendment of elec- 
tion petition — Rectification of defective 


petition by way of amendment: after ex-- 


piry of period of limitation for filing it 
is not permissible. (Para 4) 


(B) Representation of the People Act 
(1951), Section 82 (1). (b) — Parties to 
petition — A candidate who has with- 
drawn has also to be joined as respondent 
if there is allegation of corrupt practice 
against him. (Paras 6, 7) 
Cases Referred: Chronological Paras 


(1958) AIR 1958 SC 857 (V 45) = 
1959 SCR 868, S. B. Adityan v. 
S. Kandaswami 


M. C. Chagla, Sr. Advocate, (Mr. 
N. K. Shejwalkar, Miss Swaranjit 
Sodhi and Mr. S. S. Khanduja, Advo- 
cates, with him), for Appellant; Mr. 
C. B. Agarwala, Sr. Advocate, (M/s. 
Saghar Ahmad, C. P. Lal, Sri Ram 
Srivastava and N. N. Sharma, 
cates, with him), for Respondent No. 1. 

The Judgment of the Court was 
delivered by 


GROVER, J.: This is an appeal 
under S. 116-A of the Representation 
ofthe People Act 1951, hereinafter call- 
ed the “Act” from ajudgment of the 
Allahabad High Court dismissing an 
election petition filed bythe appellant 
challenging the election of respondent 
No. 1 to the U. P. Legislative Assemb- 
ly from Constituency No. 84 Sandila 
(District Hardoi) held in February 1969 
on the ground that one of the candi- 
dates had not been made a party to the 
petition. 

2. The date for filing the nomi- 
nation papers of the candidates for the 
mid-term election in the State of U. P. 
was January 9, 1969. On that date 
nine candidates filed their nomination 
papers. Aizaz Rasul, who had the title 
of Nawab and who is the husband of 
respondent No. 1, had been nominated 


*(Ele. Petn. No. 2 of 1969, D/- 16-12- 
1969 — All—Luck. Bench.) 
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Advo- . 


A.L R. 
as a candidate and his nomination 
papers were held to be in order by the 
Returning Officer on January 9, 1969. 
After the nomination papers had been 
accepted Aizaz Rasul and one other 
candidate withdrew from the contest 
ahd seven candidates were left in the 
field. The polling took place on Fe- 
bruary 7, 1969. Respondent No. 1 was 
declared: elected on February 10, 1969, 
It- is unnecessary to mention the votes 
polled by all the candidates. It would 
be sufficient to mention that respon- 
dent No. 1 secured 32,031 and the ap- 
pellant 31,955 votes. On March 27, 


.1969 the appellant filed an election 


petifion in the High Court of Allaha- 
bad. Respondent No. 1 and other six 
candidates who had contested the elec- 
tion were duly impleaded as parties 
but Aizaz Rasul who had withdrawn 
from the contest was not made a party. 
The petition was dismissed in accord- 
ance with the terms of S. 86 (1) of the 
Act on the ground that the allegations 
of commission of corrupt practices had 
been made against Aizaz Rasul and 
therefore-it was incumbent on the 
election petitioner to have impleaded 
him as a respondent, 


3. It is not disputed on behalf ' 
of the appellant that Aizaz Rasul was - 
a necessary party and the failure to 
implead him would entail dismissal of 
the election petition if there was a can- 
didate against whom allegations of 
eorrupt practice had been made in the 
petition. Section 82 (b) of the Act lays 
down in mandatory terms that such a 
candidate must be impleaded as a 
party. The allegations relevant for 
the purpose of disposal of this appeal 
which néed be noticed from the elec- 
tion petition are contained in clauses 
(b) and (c) of para 20 and para 21. 
These are in the following terms: 


(b) “That respondent No. 1 herself 
and through her consent, her agents 
obtained or procured and attempted to 
obtain or procure the services of Sri 
Madan Gopal Misra, Sanitary Inspec- 
tor Kachauna Block Sandila, a per- 
son in the service of the U. P. Govern- 
ment who resides in the kothi of res- 
pondent No.1 at Sandila for the fur- 
therance ofthe prospects of her elec- 
tion. A complaint regarding her work- 
ing atthe aforesaid election was made 
by Bishamber Dayal Gupta of Jan 
Sangh party to the District Magistrate, 
District Medical Officer of Health and 
District Election Officer, Hardoi on 3- 
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2-1969, particulars of this ‘corrupt 
practice as far as possible are seing 
given in schedule VIII annexed te this 
petition. : Í 
(c) “That the said Madan Gopal 
Misra, Sanitary Inspector (mentioned 
fin foregoing ~paragraph) committed 
corrupt practice of undue inflzence 
defined in S. 123 (2) of the Represen- 
tation of the-People Act with the con- 
sent of respondent No. 1 her election 
agent by interfering with the free =xer- 
cise of electoral rights of electors tak- 
fing advantage of his official pozition 
and telling them that they will have 
tn suffer from his hands: in case they 
will not support the candidature of 
respondent No..1 and vote for her. The 
name, date and place of commission of 
such corrupt practice are the same as 
(Contd. on Col. 2) 
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are given in Schedule VIII to the elee- 
tion petition. 


. That in case it is not proved that the 


corrupt practices mentioned in para- 
graph 20 (and in its sub-paragraphs) 
were committed by respondent No. 1 
and her election agent or by her agents 
with her consent they were committed 
by the persons named in respective 
Schedules viz. Schedules VIIA and 
VIII in the interest of the respondent 
No. 1 and the same has materially af- 
fected the result of the election as the 
respondent No. 1 who has succeeded by 
a margin of 76 votes she secured more 
than 1000 votes due to the corrupt 
practices committed in her interest”. 

Schedule VIII of the petition which is 
a part of para 20 (ce) may also be re« 
produced to the extent necessary: 


S “SOHEDULE VII 


Name of the person committed Date 
corrupt practice. 


Nawab Ezaz Rasool husband and 2-2.1969 Village 


Place 


Remarks 


- He went with Nawab Ezaz Rasool in a 


Election Agent of respondent Malaiya Jeep and canvassed support for her 

No. 1. os i - in tbat village along with him. 
Respondent No, 1, 3-2-1969 Village He accompanied respondent No. 1 in 
m p Raison her jeep and canvassed support for 

her in the village along with her, 
" æ Village t 
Samodha 

4.2.1969 Kachauna He accompanied the Nawab and can. 


Nawab Ezaz Rasool, 


4, An attempt was made long 
after the period of limitation for ~iling 
the election petition had expired to 
amend column I of the heading of Sche- 
dule VIII by the insertion of words “in 
whose company Madan Gopal Misra” 
between the words persons and com- 
mitted in column I of that Schedule. 
That was rightly disallowed b= the 
learned trial judge as a defective peti- 
tion could not be allowed to be recti- 
fied after the period of limitaticn for 
filing it had expired. 

5. It has been pointed ozt by 
the learned counsel for the app=llant 
that so far as the allegation contained 
in para 20 (b) is concerned it has been 
found by the High Court the: the 
officer mentioned therein does no fall 
within the category of officers specified 
fin Section 123 (7) of the Act. I: has, 
therefore, to be decided whether the 
allegations in para 20 (c) read. with 
Schedule VIII relate to the comnéssion 


vassed support for respondent No. 1 
in the said village.” 


of a corrupt practice by respondent 
No. Ps husband and election agent: 
Aizaz Rasul within the meaning of 
Section 123 (2) of the Act. A great 
deal of stress has been laid on the 
contents of para 20 -(c) and it has been 
emphasised that the allegation of com- 
mission ofa corrupt practice of undue 
influence was made against Madan 
Gopal Misra Sanitary Inspector, al- 
though it was stated that the alleged 
corrupt practice had been committed 
with the consent of respondent No. 1 
and her election agent. Reliance has 
been placed on S. B. Adityan v. S. 
Kandaswami, 1959 SCR 868 = (AIR 
1958 SC 857) where it vas observed at 
page 876 that a corrupt practice com- 
mitted with the consent of a candidate 
was not in itself a new kind of corrupt 
practice. The consent by a candidate 
to the commission of a corrupt practice 
by someone else, whatever its conse- 
quences might be, was not itself a cor- 
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rupt practice. Therefore to say thata 
candidate consented to corrupt prac- 
tice being committed by accepting a 
gift made to him to induce him to 


withdraw his candidature was not to 


say that he himself committed the cor- 
rupt practice. The decision in thai 
case is clearly distinguishable on facts. 


, 6. Now S. 123 (2) defines “un- 
due influence” as meaning any direct 
or indirect interference or attempt to 
interfere on the part of the candidate 
or his agent or of any other person 
with the consent of the candidate or 
bis election agent with the free exer- 
cise of any electoral right. According 
to proviso (a) (Ù any such person referr- 
ed to above who threatens any candi- 
date or any elector, inter alia, wi 
injury of any kind shall be deemed to 
interfere with the free exercise of the 
electoral right of such candidate or 
elector. The meaning of corrupt prac- 
tice in cl. (b) of S. 82 of the Act has 
to be determined with reference to 
S. 123 (2). It has thus to be seen whe- 
ther any allegations of corrupt practice 
were made against Aizaz Rasul who 
was admittedly a candidate within the 
meaning of S. 79 (b) of the Act. 


4. In our judgment the High 
Court was right in reading the con- 
tents of Schedule VIII in the context 
of the allegations made in paragraphs 
20 (b) and 20 (c) of the petition. The 
election agent of respondent No. 1 
Aizaz Rasul is alleged to have availed 
of the services of Misra the Sanitary 
Inspector who is stated to be living in 
his kothi at Sandila to exercise undue 
influence on the voters with his assist- 
ance and he is actually alleged to have 
exercised the said influence by carry- 
ing Misra in his ieep to Malaiya and 
Kachauna villages where along with 
him the voters were asked by Misra to 
vote for respondent No. 1 on pain of 
their suffering injury at his hands if 
they did not do so. The fact that cor- 
rupt practices were alleged in the 
aforesaid sub-paragraphs of Para 20 as 
having been committed by respondent 
No. 1 and her election agent is proved 
from what is stated in the frst part 
of para 21 as well. We are unable to 
accept that whatever allegations of 
corrupt practices were made they were 
confined only to Misra the Sanitary 
Inspector. The High Court was, there- 
fore, justified in dismissing the peti- 
tion under S. 86 (1) of the Act. 


[Prs. 5-8] Jatan Kanwar v. Golcha Properties 


ALR 
8. The appeal fails and it is 

dismissed, But in the circumstances 

we make no order as to costs, 

_ Appeal dismissed, 
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(V 58 C 91) 


(From: Rajasthan)* 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 


Smt. Jatan Kanwar Golcha, Appellant 
v. M/s. Golcha Properties Private Lid., 
(In Liquidation), Respondent. 

Civil Appeal No. 1104 of 1970, D/- 
16-12-1970. 


Companies Act (1956), Sections 483, 
446, 457 — Order by Company Judge to 
sale by auction lease-hold rights of Com- 
pany under liquidation — Notice of either 
sale or of proceedings culminating in 
order of sale not given to landlord either 
by Official Liquidator or by Cowt — 
Right of landlord to file appeal under 
Section 488 is not deprived by Rule 139 
of the Companies (Court) Rules (1959) — 
No necessity of filing separate suit under 
Sec. 446 — Both Official Liquidator and 
Company Judge are bound by rules of 
natural justice to issue notice to landlord 
— Civil Spl. Appeal No. 126 of 1970, 
D/- 9-4-1970 (Raj), Reversed — Compa- 
nies (Court) Rules (1959), Rules 189, 103 
— Civil P. C. (1908), Section 96. 


_ Where on report of the Official Li- 
quidator under Section 457 the Company 
Judge orders sale of lease-hold rights of 
a Company under ` liquidation, but no 
notice. of the proceedings is given to land- 
lord either by the Official! Liquidator or 
by the Court, the landlord is entitled to 
appeal under Section 483 against the 
order of sale. The Official Liquidator as 
weil as the Company Judge are bound by 
the rules of natural justice to issue a 
notice to the landlord before ordering 
the sale. The provisions of Rule 108 of 
the Companies (Court) Rules (1959) also 
expressly provide issue of notice before 
exercising power under Section 457 (1) (e). 
In absence of such notice the landlord 
cannot be deprived of his right to file ap- 
peal under Section 483 on ground that he 
failed to appear before Court as required 
by Rule 189 of the Companies (Court) 


*(Civil Special Appeal No. 126 of 1970, 
D/- 9-4-1970 — Raj.) ; 
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Rules (1959) and he cannot be directed to 
file separate suit after obtaining lecve of 
Company Judge under Section 446. It is 
well settled that a person who is not a 
party to the suit may prefer an eppeal 
with the leave of the appellate Court and 
such leave should be granted if he -would 
be prejudicially affected by the judg- 
ment. Civil Spl. Appeal No. 126 of 1970, 
D/- 9-4-1970 (Raj), Reversed. 
(Paras 8, 4) 

Mr. M. C. Chagla, Senior Advocate, 
(M/s. F. S. Nariman and P.-N. Tewari, 
Advocates, and Mr. O. C. Mathur, Advo- 
cate, of M/s. J. B. Dadachanji and Co., 
with him), for Appellant; Mr. M. C. Setal- 
vad, Senior Advocate, (Mr. B. P. Mahesh- 
wai, Advocate, with him), for Rəspon- 
dent. 

The following Judgment of the Court 
was delivered by 


GROVER, J.:— This is an appezl from 
a judgment of the Rajasthan High Court 
holding that the appellant was not entitl- 
ed to file an appeal against the order of 
the Company Judge directing sale of lease 
hold rights of the Golcha Propertes (P) 
Ltd. (in liquidation) in the land belonging 
to the appellant. 

2. The facts briefly are that on 
November 5, 1960, an agreement was en- 
tered into between the appellant the res- 
pondent Company allowing Golcha Pro- 
perties (P) Ltd. to ccmstruct a cinema 
theatre within three years from the issue 
of the ‘No-Objection Certificate’ on land 
measuring 42,900 sq. feet at Bhagwandas 
Road, Jaipur belonging to the appellant. 
The Company deposited a sum of Rs. 5 
lakhs by way of security. In October 1968 
no objection certificate is stated to have 
been issued for construction of a cinema 
theatre. In 1966 a petition for winding up 
of the company was filed in the Ra‘asthan 
High Court. On May 10, 1968 ar order 
for winding up of the Company was made 
and a liquidator was appointed. Cn July 
11, 1969 the Official Liquidator made a 
report to the Company Judge for sale of 
the lease-hold rights of the Company in 
the land belonging to the appellant and 
the structures standing on it. It eppears 
that the Official Liquidator made a report 
under Sec. 457 of the Indian Companies 
Act 1956 to obtain the necessary orders 
for sale. On July 21, 1969 the Company 
Judge without hearing any one or issuing 
notice to the appellant ordered that the 
lease-hold rights and the structrres be 
auctioned as proposed by the Official Li- 
quidator. On October 8, 1969 the appel- 
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lant’s attorney sent a letter to the Official 
Liquidator stating that the licence granted 
to the Company under an agreement 
dated November 5, 1960 stood revoked 
and called upon him to deliver possession 
of the land and also pay compensation 
amounting to Rs. 10 lakhs. On February 
9, 1970 the Official Liquidator sent a reply 
claiming that the company was entitled to 
a lease for 20 years under the agreement. 
On March 14, 1970 a notice was issued in 
a newspaper (Times of India) in respect of 
the proposed auction sale of lease-hold 
rights which was to take place on April 
14, 1970. According to the appellant she 
enquired from the Official Liquidator 
under whose authority the property was 
being sold to which no reply was sent by 
the Official Liquidator. On April 8, 1970 
the appellant applied for a certified copy 
of the order dated July 21, 1969 after tak- 
ing inspection of the record in the High 
Court. The certified copy was sent on 
April 24, 1970. On the same date the ap- 
pellant filed an appeal before the High 
Court. The High Court rejected that ap- 
Dlioation summarily but recorded a short 
order. 


3. In the order of the High Court 
reference has been made to Rule 139 of 
the Companies (Court) Rules 1959 and it 
has been pointed out that since the ap- 
pellant had not appeared before the Comi- 
pany Judge she was not entitled to main- 
tain the appeal. It was conceded that no 
notice had ever been sent to her either 
by the Official Liquidator or the Company 
Judge before the order appealed against 
relating to appellant’s property was made. 
The High Court was of the view that the 
only remedy of the appellant was by way 
of a suit after obtaining leave of the Com- 
pany Judge under Section 446 of the Act. 
Now an appeal lies under Section 483 of 
the Act from any order made or decision 
given in the matter of winding up of a 
company by the Court and it lies to the 
same Court to which, in the same manner 
in which and subject to the same condi- 
tions under which, appeals lie from any 
order or decision of the Court in cases 
within its ordinary jurisdiction. There can 
be no manner of doubt that an appeal was 
competent against the order made by the 
Company Judge on July 21, 1969 
in view of the terms of Section 483. The 
only question is whether because the offi- 
cial liquidator failed to discharge his 
duties properly by having a notice issued 
to the appellant, whose rights were direet- 
ly affected by the order proposed to be 
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made, the appellant was debarred from 
filing the appeal. In our opinion apart 
from Rule 189 to which reference has 
been made by the High Court the Official 
Liquidator as well as the learned Com- 
pany Judge were bound by the rules of 
natural justice to issue a notice to the ap- 
pellant and hear her before making the 
order appealed against. If there was de- 
fault on their part in not following the 
correct procedure it is wholly incompre- 
Ihensible how the- appellant could be de- 
prived of her right to get her grievance re- 
dressed by filing an appeal against the 
order which had Deen made in her absence 


and without her knowledge. It would be 


a travesty of justice if a party.is driven 
to file a suit which would involve long and 
cumbersome procedure when an order has 
been made directly affecting that party 
and redress can be had by filing an appeal 
which is permitted by law. It is well settl- 
ed that a person who is not a party to the 


suit may prefer an appeal with the leave: 


of the appellate Court and such leave 
should be granted if he would be preju- 
dicially affected by the judgment: 


4. Rule 103 of the Companys 
(Court) Rules provides for taking out sum- 
mons for directions not only with refer- 
ence to the settlement of the list of con- 
tributories and the list of creditors but 
also the exercise by the official liquidator 
of all or any of the powers under Sec- 


_tion 457 (D and any other matter requir- 


ing directions of the Court. The exercise 
of the power under Section 457 (I) (c) of 
the Act to sell the immoveable and move- 
able property of the Company by public 
auction or private contract would certainly 
fall within the ambit of the Rule. That 






have been created by her in favour of the 
Company in liquidation were sought to be 
sold, 


(Prs. 8-5)-[Prs. 1-2] Udaychand v. Subodh Gopal (Hegde J.) 


land in which lease hold rights said to © 


A.I. R. 


5. The appeal is allowed and the 
order of the High Court is set aside. The 
case is remanded to the High Court for 
disposing of the appeal in accordance with 
law. Costs shall abide the event. : 


- Appeal allowed. 
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(V 58 C 92) 
; (From:— Calcutta)* ; 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 
-Maharajadhiraj of Burdwan, Uday- 
chand Mahatab Chand, Appellant v. 
Subodh Gopal Bose and others, Respon- 
dents. 
Civil Appeal No. 2412 of 1966, D7- 
17-12-1970. 


(A) Constitution of India, Article 186 
«= Unless important piece of evidence 
has been ignored or any irrelevant consi- 
deration had entered into the decisions 
of Courts below, the Supreme Court 
would not interfere with the concurrent 
findings of fact reached by them. 
i ‘(Para 6) 


(B) Constitution of India, Article 136 
m= New plea raising question of fact can- 
not be entertained in appeal with spe- 
cial leave. ara 9) 

(C) Limitation Act (1968), Article 65 
=- Possession of the lands by a co-owner 
however long it might be cannot confer . 
on him any right unless it is adverse to 
other co-owners. (Para 11) 


Mr. P. Chatterjee, Sr. Advocate, 
(M/s P. K. Chatterjee and Rathin Das, 
Advocates, with him), for Appellant; Mr. 
A. K. Sen, Sr. Advocate, (M/s. Somen 
Bose and Joy Gopal Ghosh, Advocates, 
and Mr. G. S. Chatterjee, Advocate of 
M/s. Kshatriya and Chatterjee, with him), 
for Respondent No. 1. 

The Judgment of the Court was deli- 
vered by 

HEGDE, J.:— This is an appeal by 
certificate. The defendant No. 1 is the 
appellant in this appeal. Respondent No. 
1 is the plaintiff in the suit. The material 
facts of the case are as follows: 

_ .2 Respondent No. 1 purchased 
Touzi No. 6 in Mahal Roynagar in a sale 
under Act XI of 1859 on January 6, 1936. 


*(A, F. O. D. No. 243 of 1954, D/- 7-6- 
1965 — Cal.) 
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That sale took effect from September 29, 
1935. He took delivery of possession of 
the property purchased by him through 
the Collector of 24, Parganas on June 4, 
1936. Thereafter he got his name regis- 
tered under the Land Registration Act in 
substitution of the name of the previous 
recorded proprietor. According to Respon- 
dent No. 1 he had a share in the suit pro- 
perty, but as his claim was denied by the 
appellant, he instituted a title suit in the 
Court of the Subordinate Judge, Alipore 
against the appellant and others for de- 
claration of his title and for joint possession 
to an undivided 1 anna 3 gondas share in 
74 Bighas 4 Cottahs of land in premises No. 
2, Judge’s Court Road, Alipore, Calcutta 
which comprised former premises Nos. 5, 
5/1 and 6, Alipore Lane and Nos. 1€ and 
14 of Bainabpara Lane and mesne profits. 
During the pendency of the suit 2 Bighas 
1 Cottah of land out of the suit lands were 
acquired by thè Government. Thereupon 
Respondent No. 1 got his plaint amended 
and confined the relief asked for © 72 
Bighas and 3 Cottahs but he claimed a de- 
cree against the appellant for a propor- 
tionate share i.e., Rs. 17,609-6-0 from out 
of the compensation amount paid for the 
lands acquired. The suit lands are in 
Mouja Alipore. According to the respon- 
dent they are joint lands of Toujis Nos. 1 
to 6, 8 to 16, 33, 51, 53 and 91 of the 
24 Parganas District excepting 2 Blocks of 
separately demarcated lands which are in 
Touji No. 1070. f 


3. The appellant denied the plain- 
tiffs claim that the suit lands or any por- 
tion thereof were parts of Touji No. 6. 
According to him they were of his exclu- 
sive ownership and the plaintif had no 
right, title or interest therein. In the alter- 
native he pleaded that he had acquired 
permanent rights in those lands by bzing 
in exclusive possession thereof for a _ong 
time and further that Toujis Nos. 33 and 
58 were divided. The other pleas teken 


by him and pressed in this Court wil be . 


considered at the appropriate stage. 

4, The trial Court came to the 
conclusion that 51 Bighas, 17 Cottaks 1 
Chittak in Mouja Alipore were joint lends 


of Touzis 1 to 6, 8 to 16, 33, 51, 53 and- 


91 and respondent No. 1 had title to an 
undivided 1 anna, 3 gondas share therein 
as owner of Touji No. €. Consequently 
it gave to respondent No. 1 a decree for 
joint possession with the appellant of his 
undivided 1 anna 3 gondas share and 
mesne profits. Further it decreed the Ist 
respondent’s claim for his share in the 
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compensation amount. The Court rejected 
the defendant No. Is plea that Toujis 33 
and 58 were divided. 

5. Defendant No. 1 appealed to 
the High Court of Calcutta against the 
judgment and decree of the trial Court. 
The High Court agreeing with the trial 
Court held that the division pleaded by 
the defendant No. 1 is not true. It also 
came to the conclusion that Mouja Alipore 
were the joint lands -of Toujis 1 to 6, 8 
to 16, 38, 51, 53 and 91. But on an exa- 
mination of the oral and dccumentary evi- 
dence, it held that the extent of joint lands 
was only 25 Bighas 5 Cottahs 1 Chittak 
and 45 Sq. Feet. Accordingly it gave the 
plaintif -a decree for joint possession in 
respect of 1 anna 8 gondas share in respect 
of those lands. It also decreed mesne pro- 
fits but the amount of mesne profits was 
left to be determined by separate proceed- 
ings. It confirmed the decree of the trial 
Court,as regards respondent No. Us share 
in the compensation amount. 

6. Both the trial Court and the 
High Court have concurrently come to the 
conclusion that 25 Bighas 2 Cottahs 1 
Chittak and 45 Sq. Feet in Mouja Alipore 
are joint lands pertaining to Toujis 1 to 6, 
8 to 16, 38, 51, 58 and 91. This Court 
does not ordinarily interfere with the con- 
current findings of fact reached by the 
Courts below unless it is shown that any 
important piece of evidence has been ig- 
nored or any irrelevant consideration had 
entered into the decision of the Courts 
below. The Counsel for the appellant con- 
tended that in arriving at their conclu- 
sions both the trial Court and the High 
Court have overlooked Section 27 of Regu- 
lation VUI of 1798. This Regulation does 
not appear to have been relied on by any 
of the parties to the proceedings either in 
the trial Court or in the appellate court, 
nor do we think that that Regulation has 
any bearing on the issues arising for deci- 
sion in this case. That Regulation says: 

“When a portion of land stands in the 
joint names of several proprietors or of 
one for many, but each proprietor has his 
separate share in his own possession and 
management or in that of an agent for 
him, the settlement is to be made for each 
share with the person in possession and his 
land is to be held exclusively responsible 
for the revenue assessed upon it.” i 

7. In the present case it is not the 
case of respondent No. 1 that each pro- 
prietor in the joint estate had a separate 
share in his own possession and manage- 
ment or that of an agent for him; nor do 
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we think S. 23 (sic) of that Regulation 
which was repealed as far back as 1805 
has any relevance for our present purpose, 

. So far as the question of divi- 
sion pleaded by the appellant in respect 
of some of the Toujis is concerned, the 
concurrent finding of the Courts below is 
not liable to be reopened. 


9. - It was urged on behalf of the 
appellant that the lands in possession of 
the appellant are not in excess of his share 
in the joint property; hence the plaintiff 
cannot get any relief in the present suit. 
No such plea was put forward in the trial 
Court or in the High Court. The plea 
raised raises a question of fact. Hence 
that question cannot be gone into in this 
appeal. 

10. In view of the finding of the 
High Court that 25 Bighas 2 Cottahs and 
1 Chittak 45 Sq. Feet in Mouja Alipore are 
joint lands pertaining. to Toujis 1 to 6, 8 
to 16, 83, 51, 58 and 91, it must be held 
pe respondent No. 1 has a share in those 
ands. 


IL We are unable to appreciate 

the contention of the appellant that he had 
‘acquired a permanent right in the suit 
lands in view of the fact that he was in 
exclusive possession of the same for a long 
time. The appellant had not put forward 
a plea of adverse possession. Once it is 
held that he is a co-owner of the lands in 
question, his possession however long it 
might be unless it is adverse to the other 
co-owners cannot confer on him any right. 


12. It was next contended by the 
appellant that no decree for a share in the 
compensation amount could have been 
granted as the acquisition proceedings 
proceeded on the basis that the appellant 
was the owner of the acquired lands. This 
is an untenable contention. The acquisi- 
tion proceedings could not have conferred 
any title on the appellant. The compensa- 
tion amount paid to the appellant repre- 
sents the value of the lands acquired. The 
appellant is liable to make over to respon- 
dent No. 1 his share therein. 


18. At one stage the learned Coun- 
sel for the appellant contended that the 
decree for mesne profits cannot be sustain- 
ed as his possession cannot be held to be 
unlawful but at a later stage he gave up 
that contention because a decree for ac- 
counts might turn out to be more harmful 
to his client. 

14. In the result this appeal fails 
and the same is dismissed with costs. 

Appeal dismissed. 
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M/s. Baidyanath Ayurved Bħawan 
(Pvt.) Ltd., Jhansi, Appellant v. The 
Excise Commissioner, U. P. and 
others, Respondents. 

Civil Appeal No. 1924 of 1970, D/- 
14-10-1970. 


(A) Medicinal and Toilet Prepara- 
tions (Excise Duties) Act (1955), Sch. L 
Item 1, Ss. 3 (1), 4 — Excise Duty on 
medicinal preparations — Preparation 
by adding tincture of which alcohol is 
component — Preparation is liable to 
excise duty. 


In order to attract duty all that is 
required is that a medicinal prepara- 
tion should contain alcohol. Alcohol 
may be a part of the preparation either 
because it is directly added to the 
solution or it came to be included in it 
because one of the components of that 
preparation contained alcohol. 

(Para 8) 


Where tincture is added to medi- 
cinal preparation as its component 
aleohol being a component of tincture 
and it not having undergone any 
chemical change into some other sub- 
stance but being present in the liquid 
form in the preparations duty under 
Section 3 (1) is attracted though 
alcohol is not directly added. Special 
Appeal No. 368 of 1970, D/- 28-4-1970 
(AlL), Affirmed. (Para 3, 8) 

Even if imposition of excise duty 
under Section 3 (1) on preparations in 
which alcohol is indirectly introduced 
attracts multipoint taxation that by it- 
self does not render the duty illegal. 


.The provisions for rebate of duty on 


alcohol contained in Section 4 show 
that multipoint tax on medicinal pre- 
parations containing alcohol was 
within the contemplation of the legis- 
lature otherwise there was no purpose 
in incorporating Section 4 into the Act. 
AIR 1969 Mad 448, Approved.. 


(Para 9) 
(B) Interpretation of Statutes — 
Taxing provision — Rule of interpre- 


tation. 


*(Special Appeal No. 368 of 1976, D/- 
28-4-1970, — All) 


KN/KN/E$20/70/YPB/T 


1971 Baidyanath Ayurved Bhavan v. Excise Commr., U. P. [Prs. 1-7] S. C. 379 


In interpreting a taxing provision, 
the Courts should not ordinarily con- 
cern themselves with the policy be- 
hind the provision or even with its 
impact. In a taxing statute one has to 
look at what is clearly said. There is 
no room for any intendment. There is 
no equity about a tax. There is no 
presumption as to a tax. Nothirg is 
tobe readin, nothing is to be impdied. 
One can only look fairly at the lan- 
guage used. (1921) 1 K.B. 64, Rel. on. 

(Para 8) 

Cases Referred: Chronological Paras 
(1969) ATR 1969 Mad 448 (V 56)= 

(1968) 2 Mad LJ 395, M/s. 

Pharm Products Ltd. Thanja- 

vur v. District Revenue, Officer 

Thanjavur 
(1921) 1921-1 KB 64 = 90 LJ 

KB 461, Cape Brandy Syndi- 

cate v. Land Revenue Commrs. 8 

Mr. S. V. Gupte, Senior Advocate, 
(Mr. Sobhagmal Jain, Advocate, with 
him), for Appellant; M/s. O. P. Rana 
and R. Bana, Advocates, for Respon- 
dents. 

The following Judgment of the 
Court was delivered by 

HEGDE, J.: In this appeal by spe- 
cial leave the true ambit of item 1 in 
the Schedule to the Medicinal and Toi- 
let Preparations (Excise Duties) Act, 
1955 (to be hereinafter referred tc as 
the Act) read with S. 3 (1) of that Act 
comes up for consideration. 


2. The appellant is a manuZac- 
turer of certain medicines with the aid 
of substances like tincture, spirit etc. 
The tincture and spirit in their turn 
contain alcohol. The Superintencent 
of Excise called upon the appellant to 
pay duty under the Act on the medi- 
cinal preparations on the ground that 
they contain alcohol. The appelkant 
resisted the demand on the ground that 
the medicines in question were not 
prepared by adding pure alcohol; the 
fact that the tincture which is a com- 

(Cont. on Col. 2) i 


“Item No. 


Description of dutiable goods. 


ponent of that preparation contains 
alcohol does not make it a prepara- 
tion containing alcohol. That conten- 
tion was rejected by the Superinten- 
dent of Excise as well as by the High 
Court in the Writ petition brought by 
the appellant. 


3. It is admitted that alcohol 
though it was not directly added, is a 
component of the medicinal prepara- 
tions in question. That alcohol has not 
undergone any chemical change into 
some other substance. It is present in 
a liquid form in those preparations. 
The question for decision is whether 
the preparations in question do not 
attract duty because alcohol was not 
directly added to the solution. The 
contention of the appellant is that un- 
less alcohol is added into the prepara- 
tion in its free condition, a medicinal 
preparation does not become dutiable. 
For deciding this question we may now 
fe the relevant provisions of the 

ct. 


4, Section 3 (1) of the Act 
says: . 
“There shall be levied duties of 
excise, at the rates specified in the 
Schedule, on all dutiable goods manu- 
factured in India.” 


5. “Dutiable goods” is defined 
in S. 2 (c) as meaning the medicinal 
and toilet preparations specified in the 
Schedule as being subject to the duties 
of excise levied under this Act. “Medi- 
cinal Preparation” is defined in S. 2 
(g) in these words: 

* ‘medicinal preparation’ inclu- 
des all drugs which are a remedy or 
prescription prepared for internal or 
external use of human beings, or ani- 
mals and all substances intended to be 
used for or in the treatment, mitiga- 
tion or prevention of disease in human 
beings or animals.” 

6. Item 1 of the Schedule, tha 
only item with which we are concern- 
ed in this case reads as follows: 


Rate of duty. 








Medicinal preparations. f 

L Medicinal preparations, being patent or proprietary Ten per cent ad valorem, ` 
medicines, containing alcohol and which are not 
z capable of boing consumed as ordinary aleoholia 


beverages. 


T. The only other provision 
which we need consider is S. 4 of the 
Act. That section reads thus: 

“Where alcohol, opium, Indian 


hemp or other narcotic drug or narco- 
tic had been supplied to a manufac- 
turer of any dutiable goods for use as 


‘an ingredient of such gcods by, or 


880 S.C. [Prs. 7-10] Baidyanath Ayurved Bhavan v. Excise Commr. U. P.- 


under the authority of, the collecting 
Government and a duty of excise on 
the goods so supplied had already been 
recovered by such Government under 
any law for the time being in force, 
the collecting Government shall, on an 
application being made toit in this. be- 
half, grant in respect of the duty of 
excise leviable under this Act, a re- 
bate to such manufacturer of the ex- 
cess, if any, of the duty so recovered 


over the duty leviable under this Act.”- 


8. Tt was conceded that the 
preparations with which. we are con- 
cerned in this case are medicinal pre- 
parations. They are proprietary medi- 
cines and that they are not capable of 
being consumed as ordinary alcohol 
i.e beverages. The only question that 
has to be decided is whether those pre- 
parations contain alcohol. It is admit- 
ted that tincture is a component of 
that preparation and alcohol is a com- 
ponent of tincture. Therefore we fail 
to see how it can be urged that those 
preparations do not contain alcohol. In 
order to attract duty all that is requir- 
ed is that a medicinal preparation 
should contain alcohol. Alcohol may 
be a part of the preparation either 
because it is directly added to the 
solution or it came to be included in 
that medicinal preparation because of 
one of the components of that prepara- 
tion contained alcohol. According to 
the plain language of the provision all 
that is required is that the prepara- 
tion should contain alcohol. In inter- 
preting a taxing provision, the courts 
should not ordinarily concern them- 
selves with the policy behind the pro- 
[vision or even with its impact.” As 
observed by Rowlatt J. in Cape Bran- 
dy Syndicate v. Commrs. of Inland 
Revenue, (1921) 1 KB 64 that in a tax- 
ing Act one has to look at what is 


clearly said. There is no room for any: 


intendment. There is no equity about 
a tax. There is no presumption as to 
a tax. Nothing is to be read in, noth- 
ing is to be implied. One can only look 
fairly at the language used. It was 
urged on behalf of the appellant that 
if we hold that even indirect introduc- 
tion of alcohol into a medicinal pre- 
paration brings that preparation 
within the scope of S. 3 (1) of the Act, 
it would mean multipoint taxation. 
Coming to the medicinal preparations 
with which we are concerned in this 
case, it was urged that if the view 


ALR. 


taken by the High Court is correct: ` 
then, first the tincture used. became. 
dutiable and thereafter the medicinal; 
preparations in which tincture was_ 
used became dutiable. It was said that 
that could not be the intention of the 
Parliament. We are unable to appre- 
ciate this contention. Multipoint taxa- 
tion is not unknown to us. 


9. Our attention was invited to 
S. 4 of the Act in. support of the con- 
tention that. the legislature did not in- 
tend to levy multi-point tax. Section 4 
provides for rebate of duty on alcohol 
supplied to the manufacturer of dutiable 
goods for use as an ingredient of such 
goods by or under the authority of the 
collecting government. and a duty of 
excise on goods so supplied had already 
been recovered by such government 
under any law for the time being in 
force. In our opinion this provision 
instead of supporting the appellant 
goes to show ihat multi-point tax on 
medicinal preparations containing 
alcohol was within the contemplation 
of the legislature otherwise there was 
no purpose in incorporating Section 4 
into the Act. If Section 3 did not im- 
pose any levy on medicinal prepara- 
tions of whick pure alcohol is not a 
component, there was no need for Sec- 
tion 4. ‘There can be no question of 
any rebate if there was no levy at all. 
Every rebate presupposes an imposi- 
tion of tax or duty. But the rebate 
under Section 4 is confined only to 
those goods which directly come 
within the scope of S. 4 and not to 
others. That was the will of the Par- 
liament. If the Parliament desired to 
give rebate only in certain cases not to 
others, it cannot be said that as regards 
the other medicinal preparations there 
can be no levy. In our judgment the 
language of the provision imposing the 
levy is plain and unambiguous. It. im- 
poses duty on all medicinal prepara- 
tions containing aleohol. At the hear- 
ing our attention was invited to the 
decision of the Madras High Court in 
M/s. Pharm Products Ltd. Thanjavur] | 
v. Dist. Rev. Officer, Tanjavur, AIR 
1969 Mad 448. The conclusion reach- 
ed by that High Court accords with 
our conclusion. 


10. In the result this appeal 
fails and the same is dismissed with 


costs. ` , 
Appeal dismissed. 
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(From: Bombay) 
K. S. HEGDE AND L D. DUA, JJ. 


State of Maharashtra, 
v. Nasimkhan Ahmad Khan Mali Khan 
ete. Respondents. - 


Criminal Appeals Nos. 
182 of 1967, D/- 17-8-1970. 
f Eombay Probation of Offenders 
Act (19 of 1938), S. 5 (1) (a) — Release 
of accused on probation — Held, order 
was not based on proper considera- 
tions. 


Accused, workmen on strik, con- 
victed of offences of arson and assault 
of serious character — Release of ac- 
cused on probation — Order passed on 
the ground that they did not belong to 
any regular class of criminals but 
were honest men who had acted in 
heat and anger on mistaken notions 
about the manner in which they could 
bétter their conditions of lives and that 
no useful social purpose would be ser- 
ved by an immediate sentence of im- 
prisonment — Age or physical or men- 


181 and 


tal conditions of accused not consider- 


ed — Order is not based on roper 
considerations — Character could be 
considered only in the context ož their 
act and the offence showed that they 
were desperate characters. 

(Paras 6, 9) 

The following Judgment of the 
Court was delivered by 

HEGDE, J.: In these appeais by 
special leave, we are only coneerned 
with the question of sentence. The 
respondents in Criminal Appeal No. 
182 of 1967 are not represented though 
. they were served with the notice of the 
appeal. 

2. The question of sentence in 
this case has assumed consid2rable 
importance. In order to assess that 
question, it is necessary to refer żo the 
incidents that led up to the prosecu- 
tion of the respondents. The respon- 
dents in both the appeals were prose- 
cuted in case No. 254 of 1964 in the 
court of Sessions for Greater Bombay. 
They were charged with various of- 
fences. These respondents were nem- 
bers of a Union known as B.3.S.T. 
Union. In about the middle of August 
of 1963, that Union declared a strike. 
B.E.S.T. is running bus services in the 
city of Bombay. As a result cf the 
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Appellant - 


State of Maharashtra v. Nasimkhan (Hegde J.) [Prs. 1-4] S. C. 38% 


declaration of the strike several wor- 
kers struck work. It appears that 
some of the workers disregarded the 
call for strike and continued to work. 
On the third day of the strike when a 
single decker bus No. BMR 3561 was 
proceeding on the the road, the respon- 
dents and‘others stopped the bus and 
the respondent in Criminal Appeal No. 
181 of 1967 threw burning petrol on the 
conductor, Abdul Kadar as a result of 
which Abdul Kadar sustained several 
severe injuries. His face was partial- 
ly burnt up. At the time of the oe- 
currence one of the respondents caus- 
ed grievous hurt to the driver, Kam- 
alashankar Mishra. During the course 
of the incident, injuries were also caus- 
ed to police constable Namdeo Arjun 
Kharat who was on bandobast duty in 
the bus. Injuries sustained by the con- 
ductor and the driver were quite seri- 
ous. The conductor sustained burns 
on the face, left ear and in the arms 
and he had to be in the hospital for 
over 20 days. The driver’s left ear 
was cut and the flap of the ear was 
hanging. Further there was a fracture 
of cartilage. 

3. The JIearned trial judge 
summarised the prosecution case thus: 

“The miscreants had invaded the 
bus from both the sides: some came 
from the front side and some from the 
rear near the entrance. They were 
not bona fide -passengers.: Though 
they rushed near the entrance they 
did not enter the bus but engaged the 
conductor in talking. Accused No. 2 
was one of the persons invading the 
bus from the front. He tampered with 
the machine which stopped and the 
bus could not start. Some of them 
had assaulted the driver and accused 
No. 1 had thrown the container with 
the burning petrol into the bus which 
clearly shows that the common object 
of the offenders was to break down 
the bus service, run and operated by 


- the loyal servants and to intimidate 


them by acts of violence and causing 
damage and destruction by fire to the 
vehicle. It is clear that on the rear 
side there were accused Nos. 1, 3, 5 
and 6-and others. On the front side 
there were accused No. 2 and two 
others, who had assaulted the driver 


4. From this summary of the 
facts found, it is quite clear that the 
offence committed by the respondents 
was a‘serious one. It did not only. 
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result in serious damage to the bus 
it also caused serious injuries to the 
conducter and the driver. 


5. After taking all the facts 
into consideration, the learned trial 
judge convicted the respondents, under 
various charges. The sentences impos- 
ed on various charges were made to 
run concurrently and the maximum 
sentence imposed on Accused No. 1 
(respondent in Cr. Appeal No. 181 of 
1967) is two years and on the rest one 
year. The sentences imposed by the 
learned trial judge cannot be consi- 
dered by any standard as having been 
excessive. 


6. The accused took up the 
matter in appeal to the High Court of 
Bombay and the same was: heard by 
Paranjape J. At the hearing Counsel 
for the accused did not challenge the 
conclusion reached by the trial court 
or the conviction of the respondents. 
They merely prayed for alteration of 
the sentences. The learned Judge, in 
our opinion, erroneously acceded to 
this request. He thought that on the 
facts and circumstances proved in this 
case, it is sufficient to take action 
against the respondents under S. 5 (1) 
(a) of the Bombay Probation of Offen- 
ders Act, 1938. This is what the learn- 
ed judge observed: 


“It is clear that these offences 
were committed by the accused who 
entertained wrong notions as to the 
manner in which they could make the 
strike successful. Obviously the per- 
sons who had sponsored the strike 
were the leaders of the Union of which 
the accused were members and no 
doubt the leaders of the Union could 
have observed greater restraint and 
could have controlled the members in 
a better manner. But the fact still 


remains that the accused have acted 


on a sudden impulse and on account 
of the heat and anger that was gene- 
rated, they have committed these acts 
of violence. The accused do not be- 
long to the regular class of criminals. 
They were honest workers and if on 
account of their wrong notions about 
the manner in which they. could bet- 


ter the conditions of their lives they . 


have committed these offences, I do 
not see how any useful purpose will 
be served by asking them to undergo 
a sentence of imprisonment immedi- 
ately. I think a better social and use- 
ful purpose will be served if I direct 


A.LRB. 
each of these accused to enter into a 
bond under S. 5 (1) (a) of the Bombay 
Probation of Offenders Act, 1938, in- 


stead of sentencing them at once to 
undergo imprisonment... ™ 


vA Some of the findings reach- 
ed by the learned judge are factually 
incorrect. His notions about the social 
purpose behind S. 5 (1) (a) of the 
Bombay Probation of Offenders Act, 
1938 may endanger law and order. Tt 
may encourage violence. The learned 
judge seriously erred in thinking that 
the respondents acted on a sudden 
impulse and on account of the heat and 
arger that was generated. It is clear 
from the facts established in the case 
that the acts complained of were done 
after premeditation. It was a concert- 
ed and a well-planned attack. No one 
but a mad man commits a crime with- 


‘out some motive or some real or ima- 


ginary grievance. If perverted notions 
are considered as mitigating circum- 
stances then there will be chaos in 
society. We do not know what the 
learned Judge meant by saying that the 
accused did not belong to a regular 
class of criminals. Most accused who 
come up before courts are not old 
offenders nor do they belong to any 
criminal tribe. That does not mean 
that the offence committed by them 
should not be dealt with in accordance 

with law. 2 


8. Section 5 (1) of the Bombay 
Probation of Offenders Act, 1938 reads: 

“Notwithstanding anything con- 
tained in any enactment for the time 
being in force, when— 


(a) any male person is convicted 
of an offence not punishable with 
death or transportation for life, or 


(b) any woman is convicted of an 
offence of any kind, 


if it appears to the court by which the 
offender is convicted, that regard be- 
ing had to the age, character, antece- 
dents or physical or mental condition 
of the offender, or to the circumstances 
in which the offence was committed, 
it is expedient that the offender should 
be released on probation of good con- 
duct, the Court, may for reasons to 
be recorded in writing instead of 
sentencing him at once to any punish- 
ment, direct that he be released on 
his entering inte a bond, with or with- 
out sureties, to appear and receive 
sentence when called upon during 
such period not being less than one 
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year and not exceeding three years as 
the Court may direct, and in the 
meantime to keep the peace end be 
of good behaviour.” : 


9. In this case, the learned ap- 
pellate Judge did not take into consi- 
deration the age or the physical or 
mental conditions of the offenders. 
So far as the character of the accused 
is concerned, he could have corsider- 
ed it only in the context of wha! they 
did on the day of the occurrence. There 
was no other material before him. The 
offences committed by them show that 
they are desperate characters. The 
only thing that the learned appellate 
Judge can be said to have cons.dered 
is the circumstances in which the 
offences were committed. The fact 
that there was a call for strike is no 
ground for arson and assaulj of a 
grievous character. No section of the 
society can be permitted to take law 
into its own hand. There are ways to 
remedy social injustices. No imdivi- 
dual can take upon himself the right 
to remedy any wrong done to 
him. It is impossible to have an 
orderly society, if we take to the 
ways of the jungle. There may be a 
genuine desire to change the present 
social order but that must and canbe 
done through the instrumenialities of 
the State. In the final analvsis, it is the 
people of this country through their 


representatives that must decide the 
secial goals. If social wrongs are 
sought to be remedied in the streets 


then there can be neither peace nor 
progress, Without progress the attain- 
ment of social justice is impossible. 
Under our Constitution the rule af law 
has been made our way of life. It is 
a fallacy to think that rule of law and 
the law of the jungle can co-exist. 


10. After having expressed our 
views on the question presented for 
our determination and thereby cor- 
rected the error of law committed by 
the High Court, we feel there is no 
need at present to send the respon- 
dents to jail by having recourse to our 
power under Art. 135 of the Consti- 
tution. The offence in this case 
was committed as far back as in 
August, 1963. The respondents are all 
workers. We are told that as a result 
of this incident they have been dis- 
missed from service. Most of them 
have not even put in their appearance 
in these appeals. The judgment of the 


L-T. Commr., M. >. v. H. M. & Co. 


{Prs. 8-10] S. C. 383 


High Court was deliverad on 5-11-1966 
nearly four years back. The suspend- 
ed sentence imposed by the High Court 
has now been fully undergone by the 
respondents. We take it that the State 
filed these appeals primarily to get an 
authoritative interpretation of S. 5(1) 
of the Bombay Probation of Offenders 
Act, 1938. That purpose is now achie- 
ved. Hence we dismiss these appeals 
subject to the observations made 
above. 

Appeals dismissed. 


AIR 1971 SUPREME COURT 383 
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(From: Madhya Pradesh) 
J. C. SHAH AND K. S. HEGDE, JJ. 


Commissioner of Income Tax, 
Madhya Pradesh, Appeliant v. Hukum- 
chand Mannalal and Co., Respondent. 

Civil Appeal No. 1774 of 1969, D/- 
20-7-1970. 

Income-Tax Act (1922), S. 26A — 
Registration of firms — Joint Hindu 
family — Two or more coparceners 
entering into partnership — Firm can 
be granted registration. (Contract 
Act (1872), S. 11) — (Partnership Act 
(1932), S. 4) 

One or more members of a Hindu 
undivided family may enter into a 
contractual relation in the nature of a 
partnership with a stranger and they 
qua the stranger become partners. The 
Contract Act imposes no disability upon 
them in the matter of entering into a 
contract inter se or with a stranger. If 
the relation as is referred to in S 4 
Partnership Act exists, partnership 
will not be invalid merely because 
two or more of the persons who have 
so agreed to share the profits of the 
business are members of a Hindu un- 
divided family. Consequently, a firm 
can be granted registration under 
Section 26A of the Act. The Income 
Tax Officer is not concerned to deter- 
mine in whom the beneficial interest 
in the share in the partnership vests. 
Decision of Madh. Pra. High Court 
Affirmed. (1967) 66 LT.R. 613 (SC) & 
AIR 1960 SC 910 and AIR 1965 SC 
1703 & AIR 1965 SC 1708 Rel. on. 

(Paras 4, 5) 
Cases Referred: Chronological Paras 
(1967) 66 ITR 613 (SC), Ram Lax- 
man Sugar Mills v. Commr. of 
Income-tax, U. P. 
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“304 s. C€. [Prs. 1-4] L-T, Commr. M. P v, H, M. & Co. (Shah J.) 


(1965) AIR 1965 SC 1703 (V 52) = 
(1965) 55 ITR 651, Commr. of 
income-tax v. A, Abdul Rahim 
& Co. : 5 

(1965) AIR 1965 SC 1708 (V 52)= 
(1965) 55 ITR 660, Commr. of 
Income Tax, Madras v. ; 
Bhagyalakshmi & Co. | a 5 

(1960) AIR 1960 SC 910 (V 47)= l 
(1960) 39 ITR 202, Charandas 
Haridas v. Commr. of Incomes 
tax Bombay North Kutch and z 


Saurashtra Ahmedabad 
(1934) AIR 1934 PC 192 (V 21)= 
1934 All LJ 895, Pichappa Chet ` 
tiar v. Chokalingam Pillai 4 
The Judgment of the Court was 


@eclivered by 


_. SHAH, J.: A firm styled Sir Hu- 
kumchand Mannalal & Company was 
formed under a deed dated July 16, 
1948 to carry on the business of 
“managing and selling agents” of 
Hukumchand Mills Lid. Sir Hukum- 
chand and his son Rajkumar Singh 
were two of the five partners of the 
firm. - They represented the interest 
of the Hindu undivided family of Sir 


Hukumchand and his-sons. On March. 


31, 1950 the property of the Hindu un- 
divided family was partitioned and 


the interest of the family in the part~: 


nership was taken over by a private 
limited company styled Sir Sarupchand 
Hukumchand Ltd. 


2. For the assessment years 
1950-51, 1951-52, 1952-53 and 1953-54 
the Income-tax Officer granted regis- 
tration of the firm under S. 26A of the 
_ Indian Income-tax Act, 1922. In 1954- 
-55 the Income-tax Officer declined to 
grant registration. In appeal the Ap- 
pellate Assistant Commissioner con- 
firmed the order on the ground that 
two coparceners could not represent 
the interest of the Hindu undivided 
family in a partnership. The Tribu- 
nal reversed the order. They held 
that Sir Hukumchand and his son Raj- 
kumar Singh were partners in the 
firm on behalf of the Hindu undivided 
family and there was nothing in law 
which prevented two or more copar- 
ceners of a Hindu undivided family 
representing the family from entering 
into a partnership with a stranger or 
strangers. 


3. At the instance of the Com- 


missioner of Income-tax the following 
question was referred by the Tribunal: 


A.L R. 
Whether in the facts and circum- 


` stances of the case the firm Hukum- 


chand and Mannalal Company’ could 
be granted registration under S. 26A 
of the Act?” - 


The High Court answered the question 
in the affirmative. The Commissioner 
of Income-tax has appealed to this 
Court -with certificate granted by the 
High Court. 


4, In Ram Laxman Sugar Mills 
v. Commr. of Income-tax, U. P., (1967} 
66 ITR 613 (SC) this Court observed: 


“A Hindu undivided family is a 

“person” within the meaning of the 
Indian Income-tax Act: it is however 
not a juristic person for all purposes, 
and cannot enter into an agreement of 
partnership with either another undi- 
vided family or individual. It is open 
to the manager of a joint Hindu fami- 
ly as representing the family to agree 
to become a partner with another per- 
son. The partnership agreement in 
that case is between the manager and 
the other person, and by the partner- 
ship agreement no member of the 
family except the manager acauires a 
right or interest in the partnership. 
The junior members of the family 
may make a claim against the mana- 
ger for treating the income or profits 
received from the partnership as a 
joint family asset, but they cannot 
claim to exercise the rights of part- 
ners nor be liable as partners.” 
This position in law was not disputed 
on behalf of the Commissioner. But it 
was urged that since two members of 
a coparcenary represented in the firm 
the same beneficial interest of a Hindu 
undivided family, and since they were 
incompetent to enter into a contract 
inter se, the partnership agreement 
could not be registered. There is no 
substance in that contention. In Pich- 
appa Chettiar v. Chokalingam Pillai, 
AIR 1934 PC 192 the Judicial Com- 
mittee observed approving the obser- 
vations made in Mayne’s. Hindu Law 
(9th Edn.) at p. 398 to the following 
effect: 

“Where a managing member of a 
joint family enters into a partnership 
with a stranger the other members of 
the family do not ipso facto- become 
partners in the business so as to clothe 
them with all the rights and obliga- 
tions of a partner as defined by the 
Indian Contract Act, in such a case the 
family as a unit does not become a 
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partner, "but only’ such of its memhcrs 
as in fact,enter into a contractual rela- 


tion with the stranger: the partnership -. 


will be governed by the Act.” 


It is clearly enunciated that one or 
more members of a Hindu undivided 
family may enter into a contraciual 
relationship in the nature of a part- 
‘nership with a stranger and they qua 
the stranger become partners. The 
view expressed by the Judicial Cm- 
mittee was approved by this Court in 
Charandas Haridas v. Commr. of 
Income-tax, Bombay North, Kutch and 
Saurashtra, Ahmedabad, 39 ITR 202= 
(AIR 1960 SC 910). 


5. The Indian Contract Act 
imposes no disability upon members 
of a Hindu undivided family in the 
matter of entering into acontract inter 
se or with a stranger, A member of 
a Hindu undivided family has the same 
liberty of contract as any other incivi- 
dual: it is restricted only in the man- 
ner and to the extent provided by the 
Indian Contract Act. Partnership is 
under Section 4 of the Partner- 
ship Act the relation between Der- 
sons who: have agreed to share the 
profits of a business carried on by all 
or any of them acting for all: if such a 
relation exists, it will not be invalid 
merely because two or more of the 
persons who have so agreed are mem- 
bers of a Hindu undivided family. It 
is now settled law thai in considering 
an application for registration Jf a 
firm, the Income-tax Officer is not 
concerned to determine in whom the 
beneficial interest in the share 
in the partnership vests, Conmmr. 
‘jot Income-tax v. A. Abdul Rahim & 
Co., 55 ITR 651 = (AIF 1965 SC 1703); 
Commr. of Income-tax, Madras v. 
Bagyalakashmi & Co., 55 ITR 660 = 
(ATR 1965 SC 1708). : 


6. In our judgment, the High 
Court was right in answering the ques- 
tion in the affirmative. 


7. The appesi fails and is dis~ 
missed with costs. . 


see dismissed. 
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VAIDIALINGAM AND A. N. RAY, JJ. 


Adi Pherozshah Gandhi, Appel- 
Iant v. H. M. Seervai, Advocate Gene- 
Te of Maharashtra, Bombay, Respon- 

ent. 


Civil Appeal No. 2259 of 1969, D/- 
21-3-1970. 


(A) Advocates Act (1961), Sec. 37 
(i) — “Person aggrieved” — Advocate 
General appearing in pursuance of 
notice under Section 35 (2) is not a 
person aggrieved — (Decision of. Bar 
Council of India, Reversed) — (Per 
majority; Vaidialingam end Ray JJ. 


_ contra). «: 


(Per majority; Vaidialingam and 
Ray, JJ. Contra). The Advocate-Gene- 
ral of a State who appears before the 
disciplinary committee of a State Bar 
Council in pursuance of a notice given 
to him under Section 35 (2) is not a 
“person aggrieved” within the mean- 
ing of the words used in Section 37 
because the State Bar Council takes 
the view, whatever be its reasoning, 
that an advocate on its roll has not 
been guilty of any misconduct. -The 
entertaining of complaints, the inquiry 
into them and the punishment to be 
meted out to the advocate are all con- 
cerns of the Bar Council. The Advo- 
eate-General no doubt is entitled 
to a hearing if the complaint is not 
rejected summarily. It is only when 
he feels. that a case requires a careful 
investigation and proper elucidation 
of the facts or the exposition of the 
law on the subject that he is called 
upon to render all assistance in the 
proceedings. When he cnooses to do 
so, he does his duty by appearing at 
the hearing and putting before the dis- 
ciplinary committee the facts in their 
proper perspective and advancing the 
proper inference to be drawn - there- . 
from. Once he does so there is an 
end of the matter so far as he is con- 
cerned. Neither is he interested in 
prosecuting the matter further if he 
takes the view that the punishment 
meted is not commensurate with the 





misconduct of the advocate. A deci- 
sion by the disciplinary committee 
IN/IN/E6/70/DHZ/M 


S.C. 385 


286 S. ©. [Prs. 1-3] 


cannot necessarily be said to raise a 


point of public interest merely because 


the Advocate-General feels that it is - 


erroneous or that he himself would 
have arrived at a different conclusion. 
“An Advocate-General in India is not 
the guardian angel of the Bar, nor is 
he champion of public interest in any 
matter save as specified in a statute. 
Case law discussed. . 


Decision of Bar Council of India, 
Reversed. Observations in AIR 1955 SC 
223 thatřin an appeal arising out of 
‘proceedings under ` the Bar Councils 
Act the Advocate-General is the ap- 
‘propriate party held not correct. Í 

(Paras 53, 58 62 and 64) 

(B) Civil P. C. (1908), Section 11 
— Res judicata — In a civil proceeding 
the decision of a criminal Court is not 
res judicata — Per Hidayatullah, 
C. (Para 35) 


Cases Referred: Chronological Paras 
(1970) Civil Appeal No. 1716 of 

1967, D/- 1-8-1970 = 1970 

SCD 298, Municipal Corpora- . 

tion of the City of Bombay v. 

Chandulal Shamaldas Patel 25, 96 
(1968) Civil Appeal No. 877 of 

1968, D/- 8-10-1968 = 1969 

SCD 268, B. M. Madani v. 

Commr. of Workmen’s Compen- 

sation . Bombay 
(1961) 1961 AC a7 = 1961-2 All 

ER 504, Attorney General of. 

the Gambia v. Pierre Saar - 

N’Jie 13, 59, 72, 83, 98, 120, 126 
(1959) 1959-1 QB 384 = 1959-1 . 

All ER 286, Ealing Corporation 

v. Jones 8, 12, 52, 76, 90,, 95 
(1955) AIR 1955 SC. 223 (V 42) 

= (1955) 1 SCR 1055, Bhataraju 

Nageshwara Rao v. Hon’ble 

Judges of the Madras High 

Court 24, 62, 122, 123 
(1951) 1951- 2 KB 508 = 1951- I 

All ER 1032, Rex v. London 

Quarter Sessions: Ex parte West- - 

minster Corporation 49, 95 
(1943) 1943 Ch 177 = 1943- 2 

All ER 662, In re Baron Ex. 


parte Debtor v. Official Receiver - 9 


- (1940) 1940 AC 206 = -(1939) 4 

All ER 464, Jennings v. Kelly 10 
(1935) ATR 1935 PC 168 (V, 22) 

= 37 Bom LR 722 = 62 Ind 

App 235, Advocate General of- 

Bombay v. Phiroz Rustomji E 

Bharucha : 22, 60, 94, 122 
(1929) 1929-2 KB 440 = 98 LJ 

KB 537, Sevan Oaks Urban 


Adi Pherozshah' vy. H: M. 


(1887) 19 QBD 174 = 


23, 86, 130 





Seervai A. L R. i 
Council v. Twynam ‘12, 50, 89, 116, 
; 3 il 


(1928) 1928 AC 344 =.139 LT 

314, Macauley v. Judges of the 
_ Supreme Court of Sierra Leone ` 15 
(1925) AIR 1925 PC 155 (V 12) 

= 23 All LJ 555, Sevak 

` Jeranchod Bhogilal v. Dakore 

Temple Committee - 22 
(1911) 1911-2 KB 109 = 80 LJ 

KB 1147, In re Kitson Ex 

parte Sugden - (Thomas) ‘and 

.Sons Ltd. 9 
(1894) 1894-2 QB 805 = 64 LJ 

QB 667, In re Lamb, Ex parte 

Board of Trade 9 
(1890) 25 QBD 357, R. v. London 

County Keepers of the Peace 

and Justices 9, 49, 95, 119 
56 LJ QB 

447, Ex parte Official Receiver, 

In re Reed Bowen and Co. 48, 95, ‘116 
(1886) 18 QBD 154 = 56 LJ QB 

625, In re Payne Ex parte Castle 

Mail Packets Co. 23 
(1884) 26 Ch D 48 = 53 LJ Ch 

578, In re Riviere’s Trade 
_ Mark 10 
(1881) 1881-7 QBD 465 = 50 LJ 

QB 561, Robinson v. Currey 11, 47 
(1880) 14 Ch D 458 = 42 LT 783, 

In re Sidebotham, Ex parte 

Sidebotham 8, 17, 47, 95, 116, 117, 119 
(1879) 40 LT 297, In re Woods; 

Ex parte Ditton 
(1876) 1876-2 Ch 797 = 34 LT 

705, Ellis, Ex parte Ellis 

.Following Judgment of the Court 
was delivered by 
HIDAYATULLAH, C. J: I agree 

with the judgment delivered by my 
brother Mitter but in view of the im- 
portance of the question and the dif- 
ference between my brethren I have 
chosen to express myself separately. 


2. We heard this appeal on a 
preliminary point raised by the appel- 
lant that the appeal of the Advocate- 
General of Meharashtra filed before 
the Bar Council of India was incompe- 
tent as the: Advocaté-General did not 
fall within the expression a ‘person 
aggrieved’ to whom alone is given the 
right of appeal under Section 37 of the 
Advocates Act of 1961, against the 
orders of the Disciplinary Committee 
of the Bar Council of the State. 


3. The facts necessary to bring 
out the controversy may be briefly 
stated. The appellant is an advocate 
from Maharashtra. The Bar Council 
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of the State of Maharashtra had called 
upon him suo motu to show cause why 
he should not be held guilty of mis- 
conduct. It appears that the apel- 
lant was convicted before a Summary 
Court in London on a charge of pil- 
fering some articles 
mental stores and sentenced to a ine. 
The record of the proceedings in 
London was not before the Bar Ccan- 
` cil of the State and action was teken 
on the basis of a brief report of the 
incident in a newspapzsr. The apoel- 
lant explained before the disciplinary 
committee of the Bar Council of the 
State that he was the victim of a mis- 
understanding but as he had no means 
of defending himself effectively he 
was found guilty and received a light 
sentence of fine. He explained how he 
had fallen into this unfortunate pre- 
dicament and did not know how to 
extricate himself. The order of the 
Summary Court was not a speaxing 
order and the proceedings were sim- 
mary. The’ disciplinary committee 
were satisfied that there was no zea- 
son to hold him guilty of professional 
or other misconduct. They, theresore, 
ordered that proceedings be filed. 


4, The Advocate-General of 
the State, who was sent a notice of the 
proceedings, as is- required by the 
second sub-section of Section 35, and 
had appeared before the commi-tee, 
purporting to act under Section 37 of 
the Act filed an appeal before the 
Bar Council of India. It was heard by 
the disciplinary committee of the Bar 
Council ef India. The advocate object- 
ed that the Advocate-General hac no 
locus standi to file the appeal. The 
objection was overruled and the apzeal 
was accepted. The advocate was weld 
guilty of misconduct and  susper.ded 
for a year from practice. The advo- 
cate now appeals under Section 33 of 
the Act to this Court. His appeal rais- 
es questions of merit but he contends 
at the threshold that the Advocate- 
General was not competent to file the 
appeal under Section 37 of the Aci. 


5. The point in controv=rsy 
before the disciplinary committee of 
the Bar Council of Incia and now be- 
fore us, is a short one. It is: whe- 
ther the Advocate-General can be said 
to be a ‘person aggrieved’ by the order 
of the disciplinary committee of the 
Bar Council of the State? Having 
heard this point in detail-we took ~ime 
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to consider. I am of the opinion that 

it must be held in favour of the advo- 

cate and the order of the disci- 

plinary committee of the Bar Council 

of India, now under appeal before us, 

must be set aside on this short ground” 
without going into the merits of the 

case. 


6. Section 37 of the Advocates 
Act, 1961 reads: 

“37. Appeal to the Bar Council of 
India. (1) Any person aggrieved by 
an order of the disciplinary committee 
of a State Bar Council made under 
Section 35 may, within sixty days of 
the date of the communication of the 
order to him, prefer an appeal to the 
Bar Council of India. 

(2) Every such appeal shall be 
heard by the disciplinary committee 
of the Bar Council of India which may 
pass such order thereon as it deems 

+”, ; 

7. The expression a ‘person 
aggrieved’ is not new, nor has it oc- 
curred for the first time in the Advo- 
cates’ Act. In fact it occurs in several 
Indian Acts and in British Statutes 
for more than a hundred years. In 
the latter a right of appeal to a ‘person 
aggrieved’ is conferred in diverse con- 
texts. It occurs in the Ale House Act, 
the Bankruptcy Acts, Copyright Act, 
Highway Act, Licensing Acts, Milk and 
Dairies (Amendment) Act, Rating and 
Valuation Act, Summary Jurisdiction 
Act, Union Committee Act, Local Acts, 
in certiorari proceedings and the De- 
fence of Realm Regulations to mention 
only a‘few. The list of Indian Acts 
is equally long. 


8. As a result of the frequent 
use of this rather vague phrase, which 
practice, as Lord Parker pointed out 
in Ealing Corporation v. Jones, 1959-1 
QB 384 has not been avoided, in spite 
of the confusion it causes, selections 
from the observations of Judges 
expounding the phrase in the context of 
these varied statutes were cited before 
us for our acceptance. The observa- 
tions often conflict since they were 
made in different contexts and involv- 
ed the special standing of the party 
claiming the right of appeal. Yet 
these definitions are not entirely with- 
out value for they disclose a certain 
unanimity on the essential features of 
this phrase, even in the diversity of 
the contexts. The font and origo of 
the discussion is the well-known de- 
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finition of the phrase by James L. J. 
in In Re Sidebotham Ex p. Sidebotham, 
(1880) 14 Ch D 458. It was observed 
that the words ‘person aggrieved’ in 
Section 71 of the Bankruptcy. Act of 
“1869 meant: 


“not really a person who is dis- 
appointed of a benefit which he might 
have received if some order had been 
made. A’ ‘person aggrieved’ must be 
a man who had suffered a legal griev- 
ance, a man against whom a decision 
has been pronounced which had 
wrongfully deprived him of something, 
or wrongfully refused- him something 
or wrongfully affected his title -to 
something”. : 


The important words ïn this definition- 


are “a benefit which he might have re- 
ceived” and “a legal grievance” against 
the decision which “wrongfully de- 
prives him ‘of something” or affects 
“his title to something”. 


§. . The definition was held in 
later cases to be not exhaustive and 
several other features'of the phrase 
were pointed out. Thus under the 
Bankruptcy Acts, where ‘the Board 
of Trade summoned to support ‘the 
validity ofthe appointment of a trus- 
tee, went before the Judge, and failed. 


it was considered a person aggrieved. 


on the principle that a person who 
is brought before the Court to submit 
to its decision, but not a person who 
is heard in a dispute between others 
must be treated’ as a person-aggrieved 
(see In Re Lamb, Ex. p Board of 
Trade, (1894) 2 QB 805 at p. 812 per 
Lord Esher). Here again the words 
to notice are ‘brought before the Court 
to submit to its decision’, thatis to say, 
a person who is in the nature of a 
party as contradistinguished from a 
person who is next described as ‘a 
person who is heard in a dispute be- 
tween others.’ To distinguish between 
these two positions I may refer to a 
few more decisions. -In In. Re Kitson; 
Ex. p. Sugden (Thomas) and Sons. Ltd., 
(1911) 2 KB 109 at pp. 112-114, it was 
further explained that 


“the mere fact that an order is 
wrongly made does not of itself give 
a grievance to a person not otherwise 
aggrieved” . (per Philimore, J.) 
It was added that a person deprived of 
the fruits of litigation which he had 
instituted in the hope for them, is a 
person aggrieved. Similarly, a credi- 
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tor who did not wish an adjudication 
order to be made was held not to be a 
‘person aggrieved’ — See In Re Baron 
Ex. p. Debtor v. Official Receiver, 1943 
Ch 177: The utmost that this series of 
cases goes is to be found in the obser- 
vations of James, L. J. in Ellis Ex p. 
Ellis, (1876) 2 Ch 797 that even a 
person not bound by the order of 


‘adjudication must be treated as a ‘per-_ 


son aggrieved’ if the order embarrasses 
him. In a later case In Re Woods; Ex. 


p. Ditton, (1879) 40 LT 297 Cotton 
L. J. held that even so the person must 
be aggrieved by the very order and 


- not by any of the consequences that 
ensue. This was clarified in R. v. 


London :County Keepers of the Peace 
and Justices, (1890) 25 QBD 357 at p. 
361 by Lord Coleridge, C. J. while 
dealing with. the Highway Act, deny- 
ing the right of appeal in these words: 

“Is a person who cannot succeed 
in getting a conviction against another 
a ‘person aggrieved’? He may be 
annoyed at finding that what he 
thought was a breach of the law is not 
a breach of law; but is he aggrieved 


‘because some one is held not to have 


done wrong? It is difficult to see that 
eer tion meant anything of the 


The section does not give an -~ 


appeal to anybody but a person who is 
by the direct act of the Magistrate 
‘aggrieved’ — ‘that is who has had 
something- done or determined - against 
kim by the Magistrate”. 
These observations again show that 
the person must himself suffer a grie- 
vance, or must be aggrieved by the 
very order: because it affects him. 
10..- Two cases which may use- 
fully be seen in the same. context may 
next be mentioned. In Jennings v. 
Kelly, (1940) AC 206 in relation to 
the Government of Ireland Act, 1920, 
Lord Wright did say that if a person 
was treated in certiorari proceedings 
as a competent party and notice was 
served on him as being a proper party 
he would be a person aggrieved. . 
The point to bear in mind is that the 
person must be treated as a party. 
However.the force of the observation 
was considerably weakened because 
the party there was ordered to pay 
costs and the right of appeal was held 
to be available on that limited ground. 
Further qualification is to be found in 
In Re Riviere’s Trade Mark, (1884) 
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26 Ch D 
observed: 


Ses it must be a legal grievence 
it must not be a stet pro ratione 
voluntas; the applicant must not come 
merely saying ‘I do not like this thing 
to be done’, it must be shown that it 
tends to his injury, or to his damage, 
in the legal sense of the word”. 


The locus standi of the person ag- 
grieved must be found from his posi- 


tion in the first proceeding and his 
grievance must arise from that stend- 
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ing taken with the effect of the order 


on him. - 

11. These cases are of course 
far removed from the one before me 
and as Bramwell L. J. observed in 
Robinson v. Currey, (1881) 7 QBD 465 


at p. 470, the expression is nowhere: 


defined and, therefore, must be con- 
strued by reference to the contex- of 
the enactment in which it appears and 
all the circumstances. He pointed out 
that ‘the words are ordinary English 
words, which are to have the ordirary 
meaning put upon them’. i 


12. From these cases it is ap- 
parent that any person who feels dis- 
appointed with the result of the case 
is not a ‘person aggrieved’. He must 
be disappointed of a benefit which he 
would have received if the order had 
gone the other way. The order must 
cause him a legal grievance by wrcng- 
fully depriving him of something. It 
is no doubt a legal grievance and not 
a grievance about material matzers 
but his legal grievance must be a tend- 
ency to injure him. That the order is 
wrong or that it acquits some one 
who he thinks ought to be convict- 
ed does not by itself give rise to a 
legal grievance. These principles are 
gathered from the cases cited and do 
not, as I shall show later, do violence 
to the context in which the phrase 
occurs in the Advocates’ Act. Although 
I am aware that in Seven Oaks Urban 
District Council v. Twynam, 1929-2 
KB 440 at p. 443, Lord Hewart C J. 
uttered words of caution, again em- 
phasised by Lord Parker C. J. in 1959-1 
QB 384 (supra), in applying too readi- 
ly the definitions given in relatior to 
other statutes but I do not think I 
am going beyond what Lord Hewart, 
C. J. said and what Lord Parker C. J. 
did in the case. Lord Parker observed: 
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Sane As Lord Hewart C. J. point- 
ed out in 1929-2 KB 440: ‘But as has 
been said -again and-again there is 
often little utility in ‘seeking to inter- 
pret particular expressions in one 
statute by reference to decisions given 
upon similar expressions in different 
statutes which have. been enacted alio 
intuitu. The problem with which we 
are concerned is not, what is the 
meaning of the expression ‘aggrieved’ 
in any one of a dozen other statutes, 
but what is its meaning in this part of 
this statute?’ Accordingly, I only look 
at the cases to which we have ‘been 
referred to see if there are general 
principles which can be extracted 
which will guide the Court in ap- 
proaching the question as.to what the 
mean in 
any particular statute”. 


If I may say respectfully. I fully en- 
dorse this approach. I am now in 
a position to examine the Advocates’ 
Act but before I do so I must refer 
to a case near in point to this case, 
than any case considered before. 


13: ©The case is reported in 
Attorney General of the Gambia v. 
Pierre Saar N’Jie, 1961 AC 617. A 
legal practitioner was heid guilty of 
professional misconduct but was ac- 
quitted on appeal and an appeal was 
taken ‘to the Judicial Committee 
against the decision of the West 
African Court of Appeal. This involv- 
ed consideration of whether the At- 
torney General could be said to be a 
‘person aggrieved’. The facts need to 
be stated a little fully as both sides 
rely upon the observations of Lord 
Denning and they need to be explain- 
ed carefully. 


14, A barrister (a member of 
the English Bar) and also a Solicitor 
(the two professions apear to be 
united in the Gambia) practising in 
the Supreme Court of the Gambia was 
charged with professional misconduct 
and an order was made, September 22, 
1958, by the Deputy Judge (Abbot J) 
striking off his name from the roll of 
that Court, and directing that the 
matter be reported to the Masters of 
the Bench of his Inn. On June 5, 1959 
the West African Court of Appeal 
(Bairamian, Ag. P. Hurley Ag. J. A. and 
Ames Ag. J. A.) set aside the order 
on the ground that the Deputy Judge 
had no jurisdiction. The Attorney 
General of the Gambia thereupon 
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sought leave to appeal to Her Majesty 
in Council but this was refused. Then 
a petition was made for special leave. 
Special leave was granted subject to 
the preliminary objection by the res- 
pondent that no appeal lay at the 
instance of the Attorney General. The 
preliminary objection was rejected. 
15. Section 31 of the West 
African (Appeal to Privy Council) 
Order in Council 1949 under which 
special leave was asked reads: 
“Nothing in this order contained 
shall be deemed to interfere with the 
right of His Majesty upon the hum- 


ble petition of any person aggrieved. 


by any judgment of the Court, to 
admit his appeal therefrom upon such 
conditions as His Majesty in Council 
shall think fit to impose”. 

In the Gambia disciplinary jurisdic- 
tion over barristers and solicitors is 
embodied in Rules of the Supreme 
Court, 1928. Under those rules the 
‘Supreme Court’ Judge (and there is 
only one) admits and enrols barristers 
and solicitors of the Court, and Sch. I, 
Order 9, Rule 7 says that:— 


“The Judge shall have power, for 
reasonable cause, to suspend any bar- 
rister or solicitor from practising with- 
in the jurisdiction of the Court for any 
specified period, or order his name to 
be struck off the roll of Court”. 
Then there is the West African Court 
of Appeal and it hears appeals from 
the ‘Supreme Court’ in civil and cri- 
. minal matters. In an earlier case in 
which a certain Mr. Macauley was 
struck off the roll of the Supreme 
Court of Sierra Leone and Mr. 
Macauley sought to appeal to the Full 
Court of West Africa it was ruled by 
the Full Court that the decision of 
the Chief Justice was not a decision of 
the ‘Supreme Court’? and was, there- 
fore, not appealable and that the only 
remedy was to obtain special leave 
to appeal to the Privy Council (see 
Macauley v. Judges of the Supreme 
Court of Sierra Leone, 1928 AC 344). 
The legislature then added Section 14 
which provided: 


“An appeal shall lie to the Court 
of Appeal from any order of the Judge 
suspending a barrister or solicitor of 
the Supreme Court from practice or 
striking his name off the roll, and for 
the purposes of any such appeal any 
such order shall be deemed to be an 
order of the Supreme Court”, 
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The words of the section show that 
the legislature did not regard a deci- 
sion in disciplinary matters as a judg- 
ment of a Court but only deemed it 
to be so. 


16. The Full Court on the ap- 
peal of N’Jie from the order: of the 
Deputy Judge held that a Deputy 
Judge could not deal with any matter 
which was not a proceeding in . the 
Court in the exercise of judicial power. 
The Judicial Committee held that this 
was exercise of judicial power. Then 
the preliminary objection was consi- 
dered. The objection was that the 
Attorney General had no locus standi 
not being a ‘person aggrieved’. This 
was overruled by the Judicial Com- 
mittee, 


_ 1%. Lord Denning referred to the 
definition of James L. J. in (1880) 14 
Ch. D. 458 (supra) and said that if the 
definition were to be regarded as ex- 
haustive and were held applicable, an 
‘aggrieved person’ would be only a per- 
son who was a party to a lis, a contro- 
versy inter partes and had a decision 
given against him. The Attorney 
General would not come within this 
restricted definition as there was no 
suit between two parties when disci- 
plinary proceedings were started ex 
mero motu by the Court or at the 
instance of the Attorney General or 
some one against a legal practitioner. 
But the definition of James L. J. was 
not exhaustive and the words ‘person 
aggrieved’ were of wide import and 
should not be subjected to a restrict- 
ed interpretation. They included not 
a busy body but certainly one who had 
a genuine grievance because an order 
had been made which prejudicially 
affected his interests. Posing the ques- 
tion ‘did the Attorney General have 
a sufficient interest’, the Judicial 
Committee answered he had. The 
Attorney General in a Colony repre- 
sented the Crown as the guardian of 
public interest and it was his duty to 
bring before the Judge a case of mis- 
conduct to warrant action. Then Lord 
Denning proceeded to distinguish two 
kinds of cases to determine if the 
Attorney General would be a ‘person 
aggrieved’. The first was a case where 
the Judge acquitted the practitioner. In 
such a case no appeal was open to the 
Attorney General under the Supreme 
Court Ordinance, and Lord Denning 
added “He has done his duty and is not 
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aggrieved”. In other words, he did 
not come within the words of the jist 
section of the Order in Council. The 
Attorney General could not, therefore, 
ask for special leave as a ‘person 
aggrieved’. But the case was differ- 
ent if the Judge found the practiticner 
guilty and a Court of Appeal reversed 
the decision on a ground which went 
to the root of the jurisdiction of the 
Judge or was otherwise a point in 
which the public interest was in- 
volved. In that case the Attomey 
General was a ‘person aggrieved’. 


18. The observations of Lord 
Denning clearly meant that the 
Attorney General could not pose as 
a ‘person aggrieved’ to seek to bring 
a simple case of acquittal for reversal 
by the Judicial Committee under the 
31st section of the Order in Council 
for he could not be regarded as a 
‘person aggrieved’. The remark was 
made perhaps to repel an argument zhat 
every case of acquittal would make 
the Attorney General an ‘aggrieved 
person’. Lord Denning said that this 
was not the true position. The Attor- 
ney General could only move the 
Judge and there his duty ended. The 
law gave him no express right of 
appeal and he could not claim to zea 


‘person aggrieved. He could only 
invoke the 3lst section if he could 
make out his grievance and it was 


found to be as a person representing 
the Crown and the guardian of prblic 
interest seeking to get reversed a ceci- 
sion which struck at the root of the 
jurisdiction of the disciplinary Jucige, 
by denying that the Deputy Jidge 
was exercising judicial power under 
Section 7 of the Supreme Court Crdi- 
nance. The Crown was aggrieved by 
this decision and the Attorney Gene- 
ral representing the Crown was an 
‘aggrieved person’. 


19. The scheme of the law 
under which the disciplinary action 
was taken and the appeal to the Privy 
Council was brought gave the crue 
connotation of the expression ‘person 
aggrieved’. In those cases in wich 
no question of public interest was in- 
volved the Attorney General even if 
he had moved the Judge and got an 
adverse decision could not be regard- 
ed as aggrieved but in a casein which, 
apart from the merits of the zase 
against the practitioner, some grave 
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question of publie importance was 
involved, the Attorney General repre- 
senting the Crown could be regarded 
as a ‘person aggrieved’. 


19A. It was presumably after 
reading this case and understanding it 
as I have done, that the Advocate- 
General set about making out a ques- 
tion of public importance. He did not 
seem only to get the decision over- 
turned on facts. This is what he said: 


“The appellant has filed this ap- 
peal as the Advocate-General of Maha- 
rashtra. Under the Advocates Act, 
1961, (as under the Indian Bar Coun- 
cils Act, 1926}, the Advocate General 
represents the public interest in every 
disciplinary inquiry. Under Section 35 
of the Advocates Act, 1961, the Advo- 
cate General is entitled to notice in 
respect of every disciplinary inquiry, 
is entitled to have an opportunity of 
being heard before the disciplinary 
committee passes any order. This ap- 
peal raises very important questions 
of principle as regards the effect of a 
conviction of an Indian Advocate of 
an offence recognised by all civilised 
countries as an offence involving moral 
turpitude. The question raised also 
related to the requirements of natural 
justice in a criminal Court, and the 
effect of the judgments of the Supreme 
It raises the 
further question whether an Indian 
Advocate convicted of an offence in- 
volving moral turpitude by a Court 
outside India is immune from discipli- 
nary action because of minor dif- 
ferences of procedure in such countries 
where such trial has been held in com- 
plete accord with principles of natural 
justice. The profession of an advocate 
is an honourable profession and the 
disciplinary provisions of the Advocate 
Act are designed to secure that persons 
guilty of offences involving moral tur- 
pitude aré subject to appropriate dis- 
ciplinary action”. 


20. It is obvious that the 
Advocate-General has attempted to use 
the -observations of Lord Denning in 
the Gambia case and wishes to plead 
that he enjoys a special position in the 
Bar and under the Advocates Act and 
therefore is entitled to appeal as a 
‘person aggrieved’. This was the line 
adopted by Mr. M. C. Setalvad, coun- 
sel for the Bar Council of India. On 
the other hand, Mr. V. S. Desai ap- 
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pearing for- the Advocate General 
argued that the Advocate-General hav- 
ing notice of disciplinary proceedings, 
in any event, must be treated as a 
‘person aggrieved’ within Sections 35 
and 38 of the Advocates’ Act. I shall 
consider the narrow question present- 
ed by Mr. Setalvad later: I shall first 
take up for consideration the larger 
question and the more general appli- 
cation of the expression 
aggrieved’, í i 
21, In support ‘of his conten- 
tion Mr. V. S. Desai cited three 
cases from this Court, one from the 
Judicial Committee and one from the 
Bombay High Court. They all relate 


to disciplinary proceedings and I may . 


begin by considering them. 


22. The case of the Privy 
Council reported in Advocate General 
of Bombay v. Phiroz - Rustamiji 
Bharucha, 37 Bom LR 722 = (AIR 
1935 PC 168) was next cited. It was 
an application for special leave by the 
Advocate General of Bombay in a 
proceeding relating to.. professional 
misconduct of an advocate. The stand- 
ing of the Advocate General was ques- 
tioned. The report in the Bombay 
Law Reporter Series, 37 Bom LR 722 
= (AIR- 1935 PC 168) reproduces more 
fully the arguments than the official 


report and we were referred to the. 


arguments. The point was not debat- 
ed and there does not appear to be a 
pronouncement on this 
during the course of argument or in 
the judgment since special leave was 
refused on another ground.. Mr. Desai 
says that if the Judicial Committee 
had found substance in this objection 
they would have ruled out the Advo- 
cate General on this ground alone. 
There is no reason to think that the 
objection was considered at all. I can- 
not derive any assistance from this 
ruling because the prerogative of the 
Crown to grant special’ leave as of 
grace in any case was always there ir- 
respective of the standing. of the 
Advocate General. The Privy Council 
often granted’ special leave and. even 


heard appeals on certificates wrongly - 
.Jeranchod. 


granted. (See Sevak 
Bhogilal v. Dakore Temple Committee, 
AIR 1925 PC 155 and the cases col- 
lected in Halsbury Laws of England 
(8rd Edn) Vol. 9 p. 380 paragraph 886 
note (h)). This prerogative the Judi- 
cial Committee has exercised on behalf 
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‘person 


point either - 


‘Hon’ble Judgés -of the Madras 


A.L Re 


cf the Crown particularly in cases of 
general interest (see ibid p.379 S. 885 
note (s)). -The provisions of the former 
Section 112 of the Code of Civil Pro- 
cedure show the extent of the prero- 
gative. Therefore because the Privy 
Council refused special leave on one 
ground rather than another cannot 
import a rejection of the objection as 
oie standing of the Advocate Gene- 
ra 


23. - Next we have an inore 
ed decision of a Division Bench of 
this Court reported in B. M. Madani v. _ 
Commissioner of Workmen’s Compen- 
sation Bombay, Civil Appeal No. 877 
of 1968, D/- 8-10-1968 (SC). In that case 
the appeal was taken by the Commis- 
sioner for enhancement of penalties 
against the delinquent advocate and 
the penalty was in fact increased. This 
Court held that he was entitled. to 
do soas a 'person aggrieved’. The ` 
particular misconduct was committed 
in relation to a claimant before the 
Commissioner. The ` Advocate had 
pocketed the tavelling allowance 


‘granted by the Commissioner to the 


widow of a deceased workman. There 
may be some. doubt whether the Com- 
missioner was a ‘person aggrieved’ by 
the penalty imposed in the first in- 
stance but-I do not pursue this matter. 
The case can be justified on the dictum 
in some cases that a party which 
moves the Court or a person brought 
before the Court to be bound by its 
order may be a ‘person aggrieved’. 
See for example the case of the Official 
Receiver in Re Payne Ex. p. Castle 
Mail Packets Co., (1886) 18 QBD 154 
and In Re Lamb Ex p: Board of Trade 
already considered by me. Madani’s 
case, C. A. No. 877 of 1968, D/- 8-10- 
1968 (SC).does not help to resolve the 


- dispute centering round the Advocate- 


General.. 


24. The next case is ‘reported 
in Bhataraju Nageshwara Rao v. 
High 
Court, 1955-1 SCR 1055 = (AIR 1955 
sc 223). That case arose under the 
Bar Councils’ Act, 1926 when the 
Judges exercised disciplinary power. 
In the case before the Supremé Court | 
the Judges of the Madras: High Court 
were shown as respondents. This 
Court observed at page 1064 (of SCR) 
= (at p. 227 of AIR) as follows: 

“Before parting with this appeal 
we desire to say that it-appears to us 
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that it was wholly wrong and in- 
appropriate for the appellant to have 
made the Honourable Judges oz the 
Madras High Court respondents tc this 
appeal. It appears that in some Zases 
involving contempt of Court the 
Honourable Judges have been made 
parties. It is not necessary for us to 
express any opinion on .this occasion 
as to the propriety of that procedure 
in contempt cases but we are clearly 
of the opinion that in an appeal aris- 
ing out of a proceeding under the Bar 
Councils Act the appropriate pērties 
should be the advocate concerned. the 
complainant, if any, the Bar Co1ncil 
or the secretary thereof and the Advo- 
cate General of the State concerned 
to whom notices have to be issued 
under Section 12 (3) of the Indian Bar 
Councils Act”. 

This does not advance the case oz the 
Advocate General of Maharashtra any 
further. 


25. The last case of this Gourt 
is Municipal Corporation of the City 
of Bombay v. Chandulal Shamaldas 
Patel, Civil Appeal No. 1716 of 1967, 
D/- 1-8-1970 (SC). In land acquisition 
cases started for the benefit oj the 
Municipal Corporation certain aoti- 
fications issued under the Land 
Acquisition Act were set aside by the 
High Court, and the Municipal Cor- 
poration sought to appeal. It was held 
not to be a ‘person’ aggrieved’. This 
case, even if I were to accept it as 
correctly decided, does not assist ws in 
relation to our Act passed wzīh a 
different intent and purpose and using 
the words in another context. 


`. 26. The last case is from Bom-~ 
bay but it did not discuss the point 
and cannot be held to have laid dovn a 
precedent. It is useless to refer to it. 


> 247, I now proceed to examine 
the larger question whether by reason 
of the provisions of the Advocates Act 
the Advocate General ofthe State en- 
joys such position that he must neces- 
sarily be treated as a ‘person agg-iev- 
ed’ entitling him to file an appeal. For 
this purpose we have to examine cri- 
tically the provisions cf the Act tc dis- 
cover if the claim can be enterta:ned. 


28. The Advocates Act was 
passed to amend and consolidate the 
law relating to legal practitioners and 
to provide for the constitution of Bar 
Councils and an All India Bar. I: re- 


M. Seervai [Prs. 24-29] S. C. 393 


placed the earlier Acts governing the 
legal profession particularly the 
Indian Bar Councils Act, 1926. Prior 
to-the passing of- the Advocates ‘Act, 
the enrolmient and discipline of legal 
practitioners was in the hands of the 
Courts and in the case of the advo- 
cates the High Court entertained and 
determined cases of misconduct against 
them. Now this jurisdiction is com- 
pletely transferred to the Bar Coun- 
cils of the States and the Bar Council 
of India. -In the Bar Councils of the 
States (except Delhi) the Advocate- 
General of the State is an ex officio 


member. In Delhi the Additional 
Solicitor-General takes the place of 
the Advocate-General. Other mem- 
bers are elected. In the Bar Coun- 
cil of India, the Attorney-General and 
the Solicitor-General are ex offi- 


cio members and the other members 


are elected one each by the State Bar 
Councils. In the Union Territory of 
Delhi the Additional Solicitor-General 
is ex officio member. Ths functions of 
the Advocate-General are not different 
from those of the other members in 
so far as the affairs of the Bar Council 
are . concerned. The only matters 
where the Advocate-General, the 
Attorney-General and the Solicitor- 
General and the Additional Solicitor- 
General are mentioned are these. The 
Act gives a right of pre-audience over 
other advocates to the Attorney-Gene- 
ral, the Solicitor-General. the Addi- 
tional Solicitor-General and the Advo- 
cate-General. The right of pre-audi- 
ence gives them a standing for hear- 
ing of cases but does not confer on 
them any other rights.. The magnilo- 
quent phrases such as Leader of the 
Bar, Keeper of the Conscience of the 
Bar have no meaning neither now, nor 
before under the Bar Councils Act of 
1926. They are just honorific titles 
given by courtesy but are not. ground- 
ed on law. Indeed the Keepers of the 
Conscience of the Bar are the Bar 
Councils and the Leader of the Bar 
may be someone who may even have 
refused to accept Advocate-General- 
ship. ao 
29. The functions of the Bar 
Councils of the States and the Bar 
Council of India throw some light on 
the remaining functions of the Advo- 
eate-General and may first be seen. 
Section 6 of the Act lavs down the 
functions of the State Bar Council and 
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Section 7 those of the Bar Council of 
India. Apart from certain administra- 
tive functions which these councils, 
which are bodies corporate, perform, 
their functions in relation to the Bar 
are somewhat different. Both have 
their own rolls and they prepare and 
maintain the rolls. The State Bar 
Council entertains and determines 
cases of misconduct of advocates on 
its roll and -safeguards the rights, 
privileges and interests of advocates 
on its roll. The Bar Council of India 
lays down the standards 
sional conduct and etiquette of advo- 
cates, the procedure to be followed by 
its disciplinary committee and the dis- 
ciplinary committee of each of the 
State Bar Councils. The Bar Council 
of India also safeguards the rights and 
privileges and interests of advocates 
and exercises general supervision and 
control over State Bar Councils. It 
also deals with and disposes of any 
matter arising under the Advocates 
Act which may be referred to it by 
a State Bar Council. There are other 
functions which relate to the educa- 
tion etc., of those who wish to join the 
legal profession. The Bar Council of 
India maintains a common roll of 
advocates. The Bar Councils also 
decide in relation to their rolls all 
questions of seniority. The State Bar 
Councils and the Bar Council of India 
constitute one or more disciplinary 
committees and under Chapter V ques- 
tions of the conduct of advocates on 
their respective rolls are referred to 
them. The disciplinary committee of 
the Bar Council of India exercises 
superior powers inasmuch as it hears 
appeals from the orders of the disci- 
plinary committees of the State Bar 
Councils and may even of its own 
motion withdraw for inquiry before 
itself for disposal, any proceedings for 
disciplinary action against an advo- 
cate pending before the disciplinary 
committee of any State Bar Council. 


30. The disciplinary proceed- 
ings commence both before the State 
Bar Council and the Bar Council of 
India on a complaint or otherwise 
pade respectively to the State Bar 
Council or the Bar Council of India. 
The Bar Councils in either case refer 
them for disposal to their respective 
disciplinary committees. The discipli- 
nary committee in each case can reject 
the complaint summarily, but if it 
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of profes- 
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proceeds to heer the matter further 
it causes a notice thereof to be sent to 
the advocate concerned and to the 
Advocate-General of the State or the 
Attorney-General of India, as the case 
may he. The disciplinary committee 
after giving the advocate concern- 
ed and the Advocate-General or the 
Attorney-General, as the case may be, 
an opportunity to be heard, makes an 
order either dismissing the complaint 
or. where the proceedings are found to 
be not fit for consideration and are 
started at the instance of the Bar 
Council, ordering that they may be 
filed. The committee may, if the advo- 
cate is found guilty, reprimand him 
or suspend him from practice for such 
period as it deems fit, or may remove 
him altogether from the roll of advo- 
cates. The Advocate-General or the 
Attorney-General, as the case may be, 
need not appear personally but may 
appear through an advocate. 

; 3i. From the decision of the 
disciplinary committee of the State Bar 
Council an appeal lies to the Bar 
Council of India which is heard by 
the disciplinary committee of the Bar 
Council of India which may pass such 
orders thereon as it deems fit. From 
the decision of the disciplinary com- 


‘mittee of the Bar Council of India an 


appeal lies to this Court. ‘The appeals 
can be taken by a ‘person aggrieved’ by 
the order of the disciplinary committee 
of the State Bar Council or the Bar 
Council of India, as the case may be. 
It is in this context that we have to 
determine whether the Advocate- 
General can be regarded as a ‘person 
aggrieved.’ 


32. In view of the common 
roll maintained by the Bar Council of 
India it appears to me that if anybody 
represents the Bar it would be the 
Bar Council of India and in the case 
of the States, the Bar Council of the 
State. The Advocate-General has no 
right to speak on behalf of the body 
of the advocates as if he represented 
them and their interests. Neither is 
this privilege expressly conferred on 


. him, nor can it be implied from any of 


the provisions of the Act. The ques- 
tion, therefore, arises: in what capa- 
city does the Advocate General appear 
before a disciplinary committee? It is 
obvious that he is not a prosecutor on 
behalf of the Bar Council because if 
he was one, his presence would be 
more necessary at the stage at which 
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the disciplinary committee considers in 
limine to decide whether the matter 
should be proceeded with at all. The 
next question is: why is he summoned 
at all? In my opinion, the Advocate- 
General is not noticed and breught 
before the court because he is a pro- 
secutor or is to be bound by the order 
of the disciplinary committee. Hə re- 
presents no interest there and is heard 
merely because he is the chief coun- 
sel of the State and therefore his assis- 
tance at the hearing is useful. The fact 
that he need not appear by himsel? and 
may appear through-an advocate ren- 
ders his position a little weaker in the 
matter of his grievance. If he is ‘o be 
treated as a ‘person aggrieved’ he must 
argue the case himself. The fact that 
he appears through a counsel shows 
that the intention is merely to have 
the opinion of a perscn who is neither 
siding with the complainant nor with 
the advocate and who will thus have 
unbiased and impartial approach t the 
case. The Advocate-General is sene- 
rally a lawyer of some standing hav- 
ing made a mark in the professior. and 
his contribution to the deliberations of 
the disciplinary committee is welzome 
because thus the disciplinary commit- 
tee is helped to reach a proper coaclu- 
sion. 


33. Tf he is not a person sum- 
moned to be bound by the order but a 
person who is heard in a dispute be- 
tween others merely to be of assis- 
tance in reaching the right conclzsion 
he can hardly have a grievance. The 
- Advoeate-General must after he has 
done his duty leave the matter to the 
complainant and the advocate or the 
Bar Council to take the matter further 
if they choose. In no event the Advo- 
cate-General is in the nature of a party 
having independent rights which he 
can claim are injured by the dec-sion. 
The decision does not deny him any- 
thing nor does it ask him to do any- 
thing. It is thus that Lord Denning 
says that in these disciplinary prozeed- 
ings the Attorney-General is not a 
party as in a lis and after the dec_sion, 
his duty ends. Lord Denning points 
this out clearly by saying tha- the 
Advocate-General in that case could 
not have been aggrieved by the order 
of the Deputy Judge :f he had acquit- 
ted the delinquent advocate in that 
ease, The Attorney-General’s interest 
was found by Lord Denning in relation 
to the Crown and the Colony and that 
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too for the special reason that appeal 
court had denied tbat the Deputy 
Judge possessed jurisdiction to hear 
the case. In our country the Advo- 
cate-General does not represent the 
Executive or the Legislature or the 
Judiciary in disciplinary proceedings 
before the disciplinary committee. His 
function is advisory and more akin to 
an amicus curiae. He is not to take 
sides except in so far is arguments 
lend weight to the case cf the one side 
or that of the other. Beyond that he 
is not interested in*the dispute either 
in his personal capacity or in his capa- 
city as an Advocate-General. He does 
not represent the Goverrment in these 
proceedings. If the Government was 
interested the notice would have gone 
to it. In other statutes, where the Cen- 
tral Government is vitally interested, 
as for example, in the Chartered Ac- 
countants’ Act, the notice does not go 
to the Advocate-General but to Gov- 
ernment and the goverrment appears 
through the Advocate-General. The 
Advocate General under the Act fini- 
shes his duty when the kearing is over 
and he cannot be considered to be a 
party interested or a ‘person aggriev- 
ed’. I do not find anything in the Act 
which indicates that che Advocate- 
General is to be treated as a ‘person 
aggrieved’ by a decision whether in 
favour of the advocate or against him. 
Indeed it would have been the easiest 
thing to give a right of appeal to the 
Advocate-General eo nomine without 
including him in the compendious 
phrase a ‘person aggrieved’. If he is 
not noticed, the order would be heid to 
deny him something which the law 
entitled him to. That is quite dif- 
ferent. The larger proposition contend- 
ed for by Mr. Desai is therefore not ac- 
ceptable to me. 


34. This brings me to the nar- 
row ground on which Mr. Setalvad 
very properly rested the case of the 
Bar Council of India. That narrow 
ground is that in this case there were 
several points of general public in- 
terest which needed to be solved and 
therefore, if the decision of the disci- 
plinary committee of the State Bar 
Council was wrong, the Advocate- 
General in the public interest could 
take the matter further. I do not 
think that I can subscribe to this ap- 
proach either in this case, The Advo- 
cate-General presented his views that 
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a conviction in England showed moral 
turpitude in the advocate. I do not 
think that this inference necessarily 
follows. The advocate explained that 
he was held guilty in a summary court 
-and received a small fine because he 
was not in a position to prove his in- 
nocence before the Magistrate. 


35. Now in disciplinary pro- 
ceedings the advocate was not estopp- 
ed from questioning the charge that 
` jhe was guilty. of corrupt practice. - 
a civil proceeding the decision of 
a criminal court is not -res judi- 
cata. -To give an example, 
person is involved’ in a traffic- of- 


fence in which some one is injured - 


he may in the criminal court receive 


a light sentence but if he is sued ina - and Shelat J.) On- the basis- of A 


civil court for heavy damages he can 
plead and prove that he was-not negli- 
gent. or that accident was due to the 
contributory negligence of the defen- 
dant. The decision of the criminal 
court would not preclude him from 
raising this issue before the civil court. 


36. The advocate here .explain- 
ed that he was held guilty before the 
Magistrate in the circumstances in 
which he was placed. The fact of his 
conviction, as well as his full state- 
ment bearing on his conduct were 
before the disciplinary committee. of 
the State Bar Council. They had to 
choose between the two, that is to say, 

‘the result of a summary trial without 
going into merits and proof-of the mis- 
conduct. Having examined the advo- 
cate and seen the record, the discipli- 
nary committee of the State Bar Coun- 
cil chose to accept the plea of the advo- 


cate and held that he was not guilty. . 


They were also satisfied that the sum- 
mary proceedings in the criminal trial 
in England offended against the prin- 
ciples of natural justice. They were 
entitled to this view on which much 
can be said on both sides. If the Advo- 
cate-General’s view of the case -was not 
accepted by the disciplinary committee 
he could not have any grievance. 
He could not make this into his 
own cause or a cause on behalf 
of persons he did not represent. 
He had done his duty and the 
matter should have rested there. For 
this reason I am of the view that in 
- this case the Advocate-General was 
not a ‘person aggrieved’ within the 
meaning of S. 37 of the Advocates’ Act 
even on the narrow ground and the 
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appeal filed by him before the disci- 
plinary committee of the Bar Council 
of India was incompetent. 


37. The conclusion whieh T 


- have reached does not mean that I 


have gone into the merits of the advo- 
cate’s plea. Nor does it indicate that 
I, sitting as a Judge, would have ac- 
cepted the plea of the. advocate, if I 
were to decide the case on facts. That 
is a matter quite beside the point.-I 
refer to the plea because it was raised 
and was accepted by his peers on the 


. disciplinary commitiée. - 


38. ` I would, therefore; allow 
the appeal and’.set aside the order of 
the disciplinary committee of the Bar 
Council of India. 


MITTER, J.: — 39. (For himself 
news item in the. Times of India of 
August 27, 1966 the Bar Council of 
Maharashtra in exercise of its powers 
under S. 35. of the Advocates Act,. 
1961 issued a notice to the appellant to 
face an inquiry into his conduct by its 
disciplinary committee: The said com- 
mittee exonerated the appellant of the 
charge levelled against him and held 
that he was not guilty of any: miscon- 
duct, professional or otherwise. Rely- 


-ing on the provisions of S. 37 of the 


said Act the Advocate-General of 
Maharashtra who had appeared before 
the said committee preferred an ap- 
peal to the. Bar Council of India. ‘The 
Disciplinary Committee of the Bar 
Council of India disagreed with the 
finding of the disciplinary committee 
of the Bar Council of Maharashtra 
observing that the conduct of the ap- 
pellant which was investigated into 
before the State Bar Council was quite 
undeserving of an advocate and direct- 
ed his suspension from practice for a 
period of one year. The appellant has 
come up in appeal to this. Court and 
has urged a preliminary point that the 


. appeal by the Acvocate-General to the 


Bar Council of India was incompetent 
and the finding and ‘order of the dis- 
ciplinary committee of the said body 
ought to be set aside on that ground 
alone without our going into the facts 
of the case. 


40. Notice of this hearing was 
given to the Advocate-General and the 
Bar Councils of all the States as also 
the Attorney-General of India and we 
have had the benefit of arguments 
advanced before us not only on behalf 
of the Advocate-General for the State 
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of Maharashtra but also on behalf of 
the Bar Council of India, the Attorney- 
General of India and'some of the Advo- 
cates-General of the States. 

41. The determination of this 
question depends on the interpretation 
of S. 37 of the Advocates Act, 1961 
(hereinafter referred to as the ‘Act’): ` 
'  “(1) Any person aggrieved by an 
order of the disciplinary committze of 


a State Bar Council made under sec-. 


tion 35 may, within sixty days o: the 
date of the communication of the order 
to him, prefer an appeal to the Bar 
Council of India. 

(2) Every such appeal shall be 
heard by the disciplinary committze of 
the Bar Council of India which may 
ES such order thereon as it dzems 
it 
To put the matter in a nut-shel_ the 
question is, “Is the Advocate-General 
of a State who appears before the dis- 
ciplinary committee of a State Bar 
Council in- pursuance of a notice given 
to him under S. 35 (2) of the Act ‘a 
person aggrieved’ within the meening 
of the words used in S. 37?” 

42, To decide this question we 
have to look into the Act to fine put 
the role of the Advocate-General of a 
State in proceedings of this kind. The 
object of the Act is to amend and con- 
solidate the law relating to legal pra- 
ctitioners and to provide for the con- 
stitution of Bar Councils and an All- 
India Bar.- All the States and the 
Union territories are to be under the 
jurisdiction of named State Bar Coun- 
cils and there is also to be a Bar Coun- 
cil of India for the territories to which 
the Act is extended. Generally speak- 
ing a State Bar Council is to consist 
of a number of members including the 
Advocate-General of the State ex offi- 
cio, while the Attorney-General of 
India ex officio is to be a member of 
the Bar Council of India. The other 
members of the Bar Councils are io be 
elected in terms of the Act. . Under 
S. 6 the functions of a State Bar Coun- 
cil are to be inter alia: 

(a) to admit persons as advozates 
on its roll; 

(b) to prepare and maintain such 
roll; 

(c) to entertain and determine 
cases of misconduct against advovzates 
on its roll. 

Section 7 lays down the functions of 
the Bar Council of India which aze to 
be inter alia: 
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(a) to prepare and maintain a com- 
mon roll of advocates; 

(b) to lay dowr standards of pro- 
fessional conduct and, etiquette for 
advocates; and 

(c) to lay down the procedure to 
be followed ‘by its disciplinary com- 
mittee and the disciplinary committee 
of each State Bar Council. ; 

Under S. 9 a Bar Council has to con- 
stitute one or more disciplinary com- 
mittees each of which is to consist of 
three persons of whom two are to be 
persons elected by the- Council from 
amongst its members and the third is 
to be a person co-opted by the Coun- 
cil from amongst advocates possessing 
the qualifications specified in the pro- 
viso to sub-s. (2) of S. £$ but is not a 
member of the council.’ Section 15 
empowers Bar Councils to make rules 
to carry out the purposes of the Act. 
Chap. III of the Act contairing Ss. 16 
to 28, provides for admission and en- 
rolment -of advocates, the determina- 
tion of their seniority etc. The right of 
an advocate to practice is dealt with in 
Chapter IV. Chapter V vwhich.contains 
Sections 35 to 44 deals with the con- 
duct of: advocates. The relevant pro- 
visions thereof are set out as under— 


“35 (I) Where on receipt of a 
complaint or otherwise a State Bar 
Council has reason to betieve that any 
advocate on its roll has been guilty of. 
professional or other misconduct, it 
shall refer the case for disposal to its 
disciplinary committee. 


(2) The disciplinary committee of 
a State Bar Council, if it does not _ 
summarily reject the complaint, shall 
fix a date for the hearing of the case 
and shall cause a notice thereof to be 
given to the advocate concerned and 
to the Advocate-General of the State. 

(3) The disciplinary committee of 
a State Bar Council after giving the 
advocate concerned and the Advocate- 
General an opportunity of being heard, 
may make any of the following orders, 
namely:— 

(a) dismiss the complaint or, 
where the proceedings were initiated at 
the instance of the State Bar Council 
direct that the proceedings be filed; 

(b) reprimand the advocate; | 

(c) suspend the advocate from 
practice for such period as it may 
deem fit; 

` (d) remove the name of the advo~ 
cate from the State roll of advocates. 
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(4) x x x x 

(5) Where any notice is issued to 
the Advocate-General under sub-sec- 
tion (2) the Advocate-General may 
appear before the disciplinary com- 
mittee of the State Bar Council either 
in person or through any advocate 
appearing on his behalf. 


x x x x 
37. supra. z 
38. Any person aggrieved by 


an order made by the disciplinary 
committee of the Bar Council of India 
under section 36 or section 37 may, 
within sixty days of the date on which 
the order is communicated to him, pre- 
fer an appeal to the Supreme Court 
and the Supreme Court may pass such 
order thereon as it deems fit.” 

Section 42 gives the disciplinary com- 
mittee of a Bar Council the same 
powers as are vested ina civil 
Court under the Code of Civil Pro- 
cedure in respect of various matters 
including the summoning and en- 
forcing the attendance of any per- 
son ¿and examining him on oath, 
requiring: discovery and produc- 
Section 42 gives the disciplinary com- 


tion of documents etc. and under sub- 


section (2) all proceedings before a dis- 
ciplinary committee of a Bar Council 
are to be deemed judicial proceedings 
within the meaning of sections 193 and 
228 of the Indian Penal Code. Sec- 
tion 43 empowers the disciplinary com- 
mittee of a Bar Council to make such 
order as to costs of any proceedings 
before it as it may deem fit. Section 44 
gives the disciplinary committee power 
to review any order passed by it of its 
own motion or otherwise. 


43. The above provisions of the 
Act make it clear that subject to a 
right of appeal to this Court under 
S. 38 the inquiry into charges of mis- 
conduct against an advocate is to be 
in the exclusive jurisdiction of the 
Bar Councils. Any complaint against 
the conduct of an advocate has to be 
preferred before a State Bar Council 
and when the council has reason to 
believe on the strength of such com- 
plaint that an advocate on its roll has 
been guilty of professional or other 
misconduct, it has to refer the case for 
disposal to its disciplinary committee. 
The council can take such a step of its 
own motion. Section 35 (1) shows that 
it is not obligatory on the State Bar 
Council to refer each and every com- 
plaint to the disciplinary comimittee. It 


“would be a person 
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has to be satisfied that there is a prima 
facie case for investigation. It can 
throw out a complaint if the same ap- 
pears to be frivolous. Sub-s. (2) of 
S. 35 shows that it is not incumbent on 
the disciplinary committee of a State 
Bar Council to proceed further with 
the matter if it takes the view that 
the complaint is without substance. It 
is not obliged to call upon the advo- 
cate concerned to explain his conduct 
or to inform the Advocate-General that 
it has rejected the complaint summari- 
ly. It is only when the disciplinary 
committee is satisfied that the com- 
plaint ought not to be rejected out of 
hand that it has to fix a date for the 
hearing of the case and give notice 
thereof to the advocate concerned and 
to the Advocate-General of the State. 
It is mandatory on the disciplinary 
committee to give such a notice to. 
both. Sub-sections (3) and (5) of Sec- 
tion 35 go to show that it is not incum- 
bent on the Advocate-General to ap- 
pear at the hearing and that it is within 
his discretion to appear either by him- 
self or through another advocate of his 
choice and place his viewpoint before 
the disciplinary committee. He is not 
a party to the proceedings but he has 
a right to appear and to make submis- 
sions both on questions of fact and 
questions of law. 


44, Section 37 does not in terms 
Jay down who can prefer an appeal 
from. the order of the disciplinary 
committee of the State Bar Council. 
There can be no doubt that the advo- 
cate against whom an order is made 
aggrieved. The 
State Bar Council cannot be such a 
person as the order is made by itself 
acting through its disciplinary com- 
mittee. A member of the public may 
make a complaint to the State Bar 
Council against an advocate on the 
ground of loss or damage or any seri- 
ous prejudice caused to him by the 
advocate, be it negligence or fraud 
e.g. collusion with the opponent or 
misappropriation of any moneys þe- 
longing to him and there does not 
seem to be any justifying cause for 
holding that he is not a person aggriev- 
ed by an order which dismisses his 
complaint. 


45. The question arises as to 
whether the Advocate-General is a 
person aggrieved because the discipli- 
nary committee does not take the same 
view of the matter as himself, be it 
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for or against the advocate. To p-ace 
the Advocate-General in the category 
of “persons aggrieved’ one must be 
able to say that the disciplinary cım- 
mittee committed an error which it 
was his duty to attempt to set rght 
because of some function attributable 
to him as the Advocate-Genera_ or 
some obligation cast upon him by the 
Act or the general law of the land to 
safeguard and maintain standard: of 
conduct of advocates laid down by the 
Bar Council of India.. 

46. Generally speaking, a ver- 
son can be said to be aggrieved br an 
order which is to his detriment, p=cu- 
niary or otherwise or causes him some 
prejudice in some-form or other. A 
person -who is not a party to a liga- 
tion has no right to appeal merely 
because the judgment cr order contains 
some adversé remarks against him. But 
it has been held in a number of cases 
that a person who is not a party to 


suit may prefer an appeal with the 


leave of the appellate court and such 
leave would not be refused where the 
judgment would be binding on ^im 
under Explanation 6 to section 12 of 
the Code of Civil Procedure. We find 
ourselves unable to take the view that 
because a person has been given notice 
of some: proceedings wherein kə is 
given a right to appear and make his 
submissions, he should without more 
have a right of appeal from an crder 
rejecting his contentions or submis- 
sions. An appeal is a creature of sta- 
tute and if a statute expressly giv=s a 
person a right to appeal, the matter 
rests there. ~ og 

47. Innumerable statutes ‘both 
in England and in India give the right 
of appeal to “a person aggrieved?” by 
an order made and the provisiors of 
such statutes have to be construed in 
each case to find out whether the ber- 
son preferring an dppeal falls w thin 
that expression. As was: observe] in 
(1881) 7 Q.B.D. 465 the words "peson 
aeeriewed” are ‘ordinary English words 
which are to have the ordinary mean- 
ing put upon them’. According to 
Halsbury’s Laws of England (Third 
Edn. Vol. 25) page. 293 foot-note “h”, 

“the expression is. nowhere defin- 
ed and must be construed by reference 
to the context -of the enactment in 
which it appears and all the circczms- 
tances.” 
Attempts have however from tirmə to 
time been made to define the exrres- 
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sion in various cases. In Ex parte 
Sidebotham:;. In re Sidebctham, (1880) 
14 Ch D 458 at p. 465 it was observed 
by James, L. J. - 


“But the words “person aggrieved” 
do not really mean a man who is dis- 
appointed of a. benefit which he might 
have received if some other order had 
been made. A “person aggrieved” must 
be a man who has suffered a legal 
grievance, a man against whom a deci- 
sion has been pronounced which has 
wrongfully deprived him of something 
or wrongfully “refused him something, 
or wrongfully affected his title to 


-something.” 


48. The above definition of 
James, LJ was described by Esher M. 
R. in Ex parte Official Receiver; In Re. 
Reed, Bowen & Co. (1887) 19 QBD 
174 at p. 178 as not “an exhaustive 
definition”. His Lordship added: 

“It is an affirmative definition of 
a person who may appeal, and at all 
events it includes a person who has 
asked for a decision for which he had 
a right to ask, and has been wrongtul- 
ly refused.” 

49, (1890) 25 QBD 357 at p. 361 
was a case of an appeal by an infor- 
mant against the judgment of a justice 
of the peace upon the hearing of an 
information or complaint by the 
vestry of the parish against a person 
for unlawfully and wilfully obstruct- 
ing the free passage of a certain high- 
way. The relevant section provided: 

“Tf any person shall think himself 
aggrieved by ....any order, convic- 
tion, judgment, or determination made, 
or by any matter or thing done by 
any justice or other person in pursu- 
ance of this Act ..... suca person may 
appeal to quarter sessions.’ 

In holding that an informant had no 
right of appeal Lord Coleridge C. J. 
said: ` 

“Is a person who cannot succeed 
in getting a conviction against another 
a person aggrieved?” - He. may be 
annoyed at finding that what he 
thought was a breach of law is not a 
breach of law; but is he “aggrieved” 
because some one is held not to have 
done wrong? It is difficult to see that 
the section meant anything of that 
kind.” 


In Rex v. London Quarter Sessions; Ex 
parte Westminster Corporation, (1951) 
2 KB 508, a borough counzil whose can- 
cellation of the registration of a street 
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trader had been reversed by a Magis- 
trate on appeal by the trader concern- 
ed under Section 25 of the London 
County Council (General Powers) Act, 
1947 was held not to be a person 
aggrieved by an order of a court of 
summary jurisdiction within the mean- 
ing of Section 64 of the Act. The 
argument advanced on behalf of the 
corporation was that it had a public 
administrative duty to perform in the 
regulation of the streets and having 
been interfered with in the execution 
of that duty by the decision of the 
Magistrate, they were persons aggriev- 
ed by his order. 
for refusal of the application by Lord 
Goddard, C. J. was that the order 
made did not directly affect the 
borough council in such a way as to 
make them “a person aggrieved” with- 
in the meaning of the section. Acccrd- 


ing to the learned. Chief Justice what . 


the statute did was “to substitute the 
opinion of the Magistrate for the 
opinion of a borough council”. It was 
said that the court of summary juris- 


diction had to take into account the 


same matters as the borough council 
had to take into account, and 
court thinks that the cancellation of 
the licence is not justified, it can res- 
tore the licence to the street trader. 
_ If the court -of summary jurisdiction 
refuses to grant a licence, then the 
street trader is a person aggrieved, 


because his livelihood is affected, or an - 


order is made directly affecting him. 
50. The case of (1929) 2 KB 140 


at p. 444 was relied upon by counsel ` 
appearing for the Advocate-General of. 
Maharashtra to support his argument: 


that even a person who had not pro- 
prietary or pecuniary “interest in the 
subject matter of the litigation might 
be a person aggrieved so as to give 
him a right to appeal. The statute in 
this case was however worded very 
differently from the “statutes which 
came up for consideration in the cases 
noted earlier. Section 68 (1) of the 
hoe Health Act, 1926 laid .down 
that: - 


“Where for the purpose of reliev- 
fing or preventing congestion of traffic 


it appears to the local: authority to be - 


necessary to provide within their dis- 
trict suitable parking places for vent 
cles” 


then that authority may, subject to` 


` certain conditions, provide those park- 
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ing places and might acquire land 
suitable: for use as a parking place. 
The proviso tò the section however 
laid down: that no such’ order’ shall 
authorise the use of any part of a 
street so as unreasonably to prevent 
access to any premises adjoining the 
stréet, or the use of the street by any 
person entitled to the use thereof, or 


-So as to be a nuisance, or be made in 
-respect of any part of a street without 


the consent of the authority or person 
responsible for the maintenance of the 
street. Sub-section (2) of the section 
provided that where a local authority 


“proposes to acquire. land for the pur- 


pose of. using it as a parking place 
they are to give notice of the proposal 
specifying the land and notify the 
date within which any objection is to 
be sent to them and the notice is to 
state that a right of appéal was con- 
ferred by the section, Sub-section (3) 
provided -that before carrying into 
effect any proposal of which notice was 
required-to be given the local autho- 
rity shall consider any objection 
which was sent to them in writing. 
There was no limit there as to the 
kind of person making the objection 
or the kind of objection which might 
be raised: -The- respondent a rate- 
payer, duly gave notice under sub- 
section (3) on various grounds but he 
did not -allege the infringement of 
any personal legal right and he 
objected in his. capacity as a rate-payer 
and as a member of the public on 
grounds common to them all- The 
urban council considered the objection 
and informed him of their decision to 
proceed.:with the scheme. The res- 
pondent appealed to petty sessions 
which allowed his objection. The ap- 
pellant appealed to quarter sessions 
and took .the preliminary objection 
that the respondent was-not a person 
aggrieved because-he had alleged no 
infringement of any legal right per- 
sonal to him. . 


. 51.. Referring to the dicta of 
James, È J., Esher M. R. and -Lopes 
L. J. in the above cases Lord Hewart, 
C. J. observed: 


“*] think this respondent did ask 
for a ‘decision for which he had a right 
to ask. He did give notice of an 
objection of which he was entitled to 
give notice, ... but the person making 
the objection is not to have an appeal 


unless he satisfies two conditions: 


a 
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(1) that he is the author of the objection, 
and (2) that he is aggrieved by the 
refusal in the sense that he has a spe- 
cial and individual right infringed. It 
seems to me that uron the fai? con- 
struction of this sub-section, which is 
by no means a common kind of statu- 
tory provision, what is meant is that a 
person may make an objection and is 
entitled to a decision upon it, and if 
the decision is adverse to him, he may, 
if he thinks fit and subject tc the 
usual consequences, appeal from it to 
a petty sessional court, and so azpeal- 
ing, may, in consequence of other statu- 
tory provisions, appeal, if need be, to 
the court of quarter sessions.” 
According to Avory d.: 


“There is no limit there (ir sub- 
section (3)) of the kind of person or 
the kind of objection which may be 
made. It proceeds that after sa con- 
sidering the objection, they are t> give 
notice of their decision to the person 
by whom the objection was madz, and 
any person who is aggrieved by such 
decision may appeal. I cannot help 
thinking that on the plain words of 
that statute it was intended to give a 
right of appeal to any person who has 
made an objection to the proposal and 
has received notice that that objection 
has been overruled.” 


52. In (1959) 1 QB 384 at p. 390, 
Lord Parker C. J. remarked that it 
was easier to say what will not consti- 
tute a person aggrieved than it was to 
say what “person aggrieved” included. 
He observed that a person was not 


. aggrieved.when being a public body 


it had been frustrated in the perform- 
ance of one of its public duties. He 
amplified this by saying that: 


“If costs have been awarded in a 
case against a local authority. it is 
clear on the authorities that the local 
authority would be an aggrieved per- 
son. Equally, if the result of the deci- 
sion has been to put some legal burden 
on the public body concerned, that has 
been held to make it a person aggriev- 
ed.” 

According to Donovan J. in the same 
case— f 


“The word “aggrieved” connotes 
some legal grievance, for examrle, a 
deprivation of something, an adverse 
effect on the title to something, and so 
on, and J cannot see that this is so 
here. The. local planning authority 
has simply been told that it cannot 
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enforce the discontinuance of the pre- 
sent use of this land by the appellant 
by means of an enforcement notice 
under Section 23.” 


53. If one is to be guided 
merely by the provisions of the Advo- 
cates Act it is difficult to see how the 
Advocate-General can be a person 
aggrieved because the State Bar Coun- 
cil takes the view, whatever be its 
reasoning, that an advocate on its roll 
has not been guilty of any misconduct. 
The entertaining of complaints, the 
inquiry into them and the punishment 
to be meted out to the advocate are all 
concerns of the Bar Council. The 
Advocate-General no doubt is entitled 
to a hearing if the complaint. is not; 
rejected summarily. The statute ex- 
pects him to take a fair and impartial 
attitude. He has to render all assist- 
ance to the Bar Council so that a pro- 
per decision may be arrived at. His 
role is not that of a prosecutor nor is 
he a defence counsel on behalf of the 
advocate. He is not interested in 
getting the advocate punished any 
more than he is interested in seeing 
that the character of a fellow member 
of the Bar is cleared even if his con- 
duct be unworthy of an advocate. The 
Act does not make it obligatory on 
him to take part in the proceedings 
where he thinks that the facts of the 
case are so plain that his assistance is 
not called for. It is anly when he 
feels that a case requires a careful 
investigation and proper elucidation 
of the facts or the exposition of the 
law on the subject that he is called 
upon to render all assistance in the 
proceedings. When he chooses to do 
so he does his duty by appearing at 
the hearing and putting before the 
disciplinary committee the facts in 
their proper perspective and advanc-|: 
ing the proper inference to be drawn 
therefrom. Once he does so there 1s 
an end of the matter so far as he is 
concerned. He cannot have any griev- 
ance because. the decision of the Bar 
Council is against his submission or 
not to his liking. : 


54, The question -then arises as 
to whether any duty is cast on the 
Advocate-General by reason of his 
position to question the decision of the 
Bar Council if he feels it in the gene- 
ral interest of the members of the Bar 
or a wider public to do so. Article 165 
(2) of the Constitution epitomizes the 
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functions and duties of the Advocate- 
General in the following words: 


“Iş shall be the duty of the Advo- 
cate-General to give advice to the 
Government of the State upon such 
legal matters and to perform such 
other duties of a legal character, as 
may from time to -time be referr- 
ed -or assigned to him by the 
Governor and to discharge the fun- 
ctions conferred upon him by or 


under the Constitution or any other 


law for the time being in force.” 


A notable instance of his statutory 
duties is furnished by Order XXVII-A 
of the Code of Civil . Procedure. By 
the provisions of Section'91 of the 
Code of Civil Procedure no suit for a 
declaration and injunction in the case 
- of a public nuisance can be instituted 
except by him or with his consent. 
Similar powers are given and duties 
cast on him by Section 92, C. P. C. 
in the case of trusts created for public 
purposes. Section 526-A of the Code 
of Criminal Procedure gives an Advo- 
cate~General . power to apply to the 
court for the committal or transfer of 
a case to the High Court where any 
person subject to the Naval Discipline 
Act or to the Army Act or to the Air 
‘ Force Act is accused of any of the 
oifences specified therein. .It is not. 
open to the Advocate-General to inter- 
vene in any suit or legal proceeding 
apart from the provisions of the Code 
of Civil Procedure because he thinks 
public interest is involved in the 
matter. ` 


55. Treating the. matter his- 


` torically, it may be said that in many 


respects the position .of an Advocate- 
General before. 1950 was very similar 
to that-of the Attorney-General in 
England. Sections 100 and 111 of a 
- Statute of 1813, 53 George ITI, C. 155, 
enabled the Advocates-General to 
exhibit to the respective Supreme 
Courts of Judicature at any of the 
Presidencies or to the Reeorder’s Court 
at Bombay any information or infor- 
mations for breaches of Revenue laws 
ete, as might be taken by the Attorney- 
General in the court of Exchequer in 
England or in the nature of action or 
actions .at law or of a bill or 
bills in equity as occasion might 
require against any person or per- 
sons residing within such jurisdic- 
tion as His Majesty’s Attorney- 
General-for the time being was by law 
authorised to exhibit. The wording ‘of 
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Section 111 shows that its object was 
to dispel doubts which had arisen- 
about the competency of the Advocate- 
General or Principal Law Officer of 
the East India Company to take such 
action. Section 114 of the Govern- 
ment of India Act, 1915 empowered 
the Advocate-General for any Presi- 
dency to take on behalf of His Majesty 
such proceedings as might. be taken by 
His Majesty's Attorney-General in 
England. Section 65 (2) of the Govern- 
ment of India Act, 1935 laid down that 
it was the duty of the Advocate-Gene-: 
ral to give advice to the Provincial 
Government upon such legal matters 
and to perform such other duties of a 
legal character as may from time to 
time be referred or assigned to him 
by the Governor. 


56. The position of the Attorney- 
General in England is stated by Hood 
Phillips on Constitutional and Admin- 
istrative Law (Fourth ‘Edition) at 
P. 315 to be as follows: 


“The Law Officers consist of the 
Attorney-General and Solicitor-Gene- 
ral for England, and the Lord Advo- 
cate and Solicitor-General for Scotland. 
They are regarded as the heads of the 
Bar in their respective’ countries, and 
as such are referees on points of pro- 
_ fessional: etiquette.” 

The learned author goes on to note at 
p. 317: 


“The Advocate-General represents 
the Crown in civil proceedings in 
which it is specially concerned. His 
consent is necessary for the prosecu- 


tion of certain offences, e.g. under the 


Official Secrets Acts. In criminal pro- 
ceedings he or the Solicitor-General. 
or their deputies, prosecute in impor- 
tant cases. It is the practice for the 
Attorney-General to lead in treason 
and important constitutional cases. He 
may also file ex officio criminal infor- 
mations, though this procedure is now ` 
rarely used. He may stop the trial of 
an indictment by entering a nolle 
prosequi. He may also take over cer- 
tain proceedings on the relation of 
private individuals (relator actions) 
e.g. public nuisance ete... .............0.0.. 
The Attorney-General’s procedural pri- 
vileges include the right to demand a 
trial at Bar (ie. now, before a Divi- 
sional Court), and the right to choose - 


“the venue for any Civil or Criminal 


proceedings in which the Crown is 
concerned”. 
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Anson in his treatise on Law and 
Custom of the Constitution Volume H, 
Part I (4th Edition, 1935) describes the 
Attorney-General, the Solicitor-Gene- 
ral and the Lord Advocate anc the 
Solicitor-General for Scotland as the 
chiefs of the legal profession in their 
respective countries and states that in 
England and Northern Ireland they re- 
present the Bar when the Bar takes 
collective action. So far as Englend is 
concerned neither the Attorney-Gene- 
ral nor the Solicitor-General appears 
to have had for a very.long tim> any 
function to discharge or any duty to 
perform when the conduct of a barris- 
ter or a solicitor was called in ques- 
tion. The power of inquiry was dele- 
gated by the Judges to the Inrs of 
Court so far as barristers are corcern- 
ed and as regards solicitors the mat- 


ter has for some time been delegated 


to the Law Society. 


57. It may not also be out of 
place to note the history of the legis- 
lation in India with regard to enqtiries 
against members of the legal profes- 
sion prior to the Act of 1961 Under 
clause 10 of the Letters Patent cf the 
High Court of Calcutta.of the year 
1865 the High Court was to have power 
to make rules for the qualification 
and admission of proper persons to be 
advocates, vakils and attorneys az law 
and was to be empowered to remove 
or suspend them from practice on 
reasonable cause. The Letters Peients 
of other High Courts contained -trovi- 
sions, (sic) The Legal Practitioners 
Act, 1879 appears to have been the 
earliest Indian Statute on the su ject. 
Under S. 13 of this Act the High Court 
was empowered after such enquiry as 
it thought fit, to suspend or dismiss 
any pleader or muktyar who was guil- 
ty of fraudulent or. grossly improper 
conduct in the discharge of his pro- 
fessional duty. The Bar Councils rame 
into existence for the first time under 
the Bar Councils Act, 1926. But even 
under this Act the power to repri- 
mand, suspend or remove from prac- 
tice any advocate of the High Court 
charged with professional or -2ther 
misconduct was left with the High 
Court under S. 10 (1). Section 10 (2) 
laid down the procedure to be adepted 


- by the High Court- -when a complaint 


was made to it by any Court or by the 


. Bar Council or by any other person 


that an advocate hac béen guilty of 
misconduct. The High Court eouid 
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summarily reject the . complaint or: 
refer the case for enquiry to the Bar 
Council or after consultation with the 
Bar Council refer it to the Court ofa 
District Judge and it also might of its 
own motion refer any case where it 
had reason to believe that any advo~ 
cate had been so guilty. Under S. 11 
it was the duty of a committee of the 
Bar Council to inquire into a complaint 
made under Section 10. Under Sec- 
tion 12 (2) of the Act the finding of a 
Tribunal on an inquiry referred to the 
Bar Council was to be forwarded to 
the High Court through the Bar’ Coun- 
cil and the finding of a District Court 
on such inquiry was to be forwarded 
to the High Court direct with a copy 
to the Bar Council. Section 12 (3) of 
the Act contained a provision some- 
what similar to S. 35 (3) of the Act of 
1961. The hearing was however to 
take place before the High Court, 
which had to give notice of the date 
fixed for the purpose to the advocate 
concerned, to the Bar Council and to 
the Advocate-General and to afford 
them an opportunity of being heard 
before orders were passed in the case. 
Under the Act of 1926 the Advocate- 
General appeared on the scene only 
after the Bar Council “had recorded its 
finding. The significant departure in 
the Act of 1961 from the analogcus 
provision of the Act of 1926 is that the 
Advocate-General is given notice of 
hearing of the case. By itself this can- 
not affect any change in his position 
as regards an inquiry into the conduct 
of an advocate. It would be reason- ` 
able to hold that while passing the 
Statutes of 1926 and 1961 the Legisla- 
ture thought that the Advocate-Gene- 
ral should be heard inasmuch as he 
occupied the position of a general 
referee on points of professional eti- 
quette very much like the Attorney- 
General in England. 


58. However that may be, once 
he does the duty enjoined upon him by 
the statute of making such submissions 
as he thinks proper at the hearing his 
functions qua the inquiry came to an 
end. As a referee he has no further 
interest in the matter. If the disci- 
plinary committee of tha Bar Council 
makes an order against the advocate 
which the Advocate-Gereral considers 
harsh and unreasonable in the circum- 
stances of the case, he is not called 
upon to file an appeal to protect the 
interests of the advocate. Neither is he 
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interested in prosecuting the matter 
further if he takes the view that the 
punishment meted is not commensu- 
rate with the misconduct of the advo- 
“cate. 


59. Elaborate reference was 
made at the Bar to the decision of the 
Privy Council in 1961 AC 617 at p. 620. 
In that case the conduct of the respon- 
dent, a member of the English Bar 
admitted to practice as a barrister and 
solicitor of the Supreme Court of the 
Gambia was found to be dishonourable 
and as such an order striking his name 
off the roll of the court was made by 
the deputy Judge with a direction that 
it should be reported to the Mas- 
ters of the Bench of the Inn to 
which he belonged. The Chief Jus- 
tice of the Supreme Court of 


the Gambia had criticised the conduct. 


of the barrister severely in the course 
of a trial held before him and had 
` sent a copy of his judgment to the 
Attorney-General of the Gambia. The 
Attorney-General served a notice of 
motion on the barrister for an enquiry 
to be made by the Chief Justice but 
as the Chief Justice was the only 
Judge of that Court he recommended 
that some one other than himself 
should be appointed as a deputy judge 
to hold the inquiry. The Deputy 
Judge ordered his name to be struck 
off the roll. 
set aside by the West African Court 
of Appeal not on merits but on the 
ground that a deputy judge had only 
jurisdiction to represent the Chief 
Justice in the exercise of his judicial 
powers and according to the Court of 
Appeal the power to strike the name 
of a legal practitioner off the roll was 
not a judicial power. The Attorney- 
General of the Gambia appealed to 
Her Majesty in Council. The question 
of the maintainability of the appeal 
was also canvassed before the Board. 
With regard to inquiries into the con- 
duct of barristers and solicitors in the 
Crown colonies Lord Denning, who 
delivered the judgment of the PHT, 
Council, said — 


“by the common law of England 
the Judges have the right to deter- 
mine who shall be admitted to prac- 
tice as barristers and solicitors, and 
as incidental thereto the judges have 
the right to suspend or prohibit from 
practice. In England this power has 
for a very long time been delegatec, 


His order was however - 


ALR. 


so far as barristers are concerned, to 
the Inns of Court; and, for a much 
shorter time, so far as solicitors are 
concerned, to the Law Society. In the 
colonies the Judges have retained the 
power in their own hands,... ” 

His Lordship went on to remark af 
p. 631: 


“When the judges exercise this 
power to suspend or expel, they do 
not decide a suit between the parties. 
There is no prosecutor as in a crimi- 
nal case, nor any plaintiff as in a civil 
suit. The judges usually act on their 
own initiative, ex mero motu, on in- 
formation which has come to their 
notice, or to the notice of one or other 
of them in the course of their duties.” 
Further, 


“When a legal practitioner is sus- 
pended or struck off by the judges of 
a colony, he has always been at liber- 
ty to petition Her Majesty in Council 
to restore him.” 

Rejecting the argument that the At- 
torney-General had no locus standi. to 
petition for special leave to appeal as 
he was not a person aggrieved, the 
Beard referred to S. 31 of the Order 
in Council, 1949 which gave very wide 
powers to His Majesty in Council- to 
entertain the petition of any person 
aggrieved by any judgment of the 
court and to admit his appeal upen 
such conditions as His Majesty in 
Council would think fit to impose. On 
the facts of the case the Board held 
that the Attorney-General had a suf- 
ficient interest in the matter because 
the order made by the West African 
Ccurt of Appeal prejudicially affected 
his interests. 

The reasoning of the Board was as fol- 
lows: ; 

“The Attorney-General in a colony 
represents the Crown as the guardian 
of the public interest. It is his duty 
to bring before the Judge any miscon- 


‘duct of a barrister or solicitor which 


is of sufficient gravity to warrant dis- 
ciplinary action. True it is that if the 
judge acquits the petitioner of mis- 
conduct, no appeal is open to the At- 
torney-General. He has done his duty 
and is not aggrieved. But if the Judge 
finds the practitioner guilty of pro- 
fessional misconduct and a Court of 
Appeal reverses the decision on a 
ground which goes to the jurisdiction 
of the judge, or is otherwise a point 
in which the public interest is concern- 
ed, the Attorney-General is a “person. 
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properly petition Her Majesty for sp2- 
cial leave to appeal.” 

It is clear that Lord Denning considered 
the denial of jurisdiction of the deputy 
judge to be a matter of public interest 
and therefore held the Attorney-Gene- 
ral, as the Crown’s representative, 10 


~ be a person sufficiently interested as 


',-the attention of the 


` 


to be a person aggrieved. That sure-y 
is not the position here, nor is an Adv>- 
cate-General the representative of the 
Government. Neither the Constituticn 
nor the Advocates Act 1961 holds him 
as the representative of the Goverz- 
ment or as a person representing tke 
public interest. Whatever may be the 
position of the Attorney-General in a 
colony as a representative of the 
Crown, he is not the guardian of the 
public interest in India in any matter 
except as provided for in the statutes. 
He like any other person may draw 
- Bar Councii <o 
any misconduct of an advocate which 
according to him merits disciplinary 
action. The Act of 1961 provides for 
notice to be given to him of all such 
proceedings and gives him a right =o 
appear at the hearing but once tke 


. hearing is over and a finding record- 


ed he has done his duty and cannot be 
said to be aggrieved within the mean- 
ing of the expression used in S. 37. It 
is only because the Attorney-General 
` for the Gambia had an interest in ses- 
ing that the Court of Appeal did not 
reverse the decision .of the depu:y 
Judge on a ground which went to the 
jurisdiction of the Judge or was other- 


“wise a point in which the public in- 


terest was concerned that the Board 
held that he was a person aggrieved 


60. Our attention was drawn 
to a decision of the Judicial Committe 
in 37 Bom LR 722 = (AIR 1935 FC 
168) where the Privy Council enter- 
tained an appeal by the Advocat2- 
General of Bombay against -an advo- 
cate who had been found by the High 
Court of Bombay to have been guilcy 
of misconduct but against whom no 
disciplinary action had been taken by 
the Judges. Although there was a 
good deal of discussion at the 
about the maintainability of the a>- 
“peal which was sought for by special 
leave, the Board remarked that the cir- 
cumstances were not such as to jusii- 
fy it in advising His Majesty to grant 
such special leave principally on the 
ground that the question was one of 


Bar. 
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aggrieved” by the decision and ca. 


the exercise of statutory discretion by 
the Judges as to whether the circum- 
stances of the case as established 
before the High Court called for any 
disciplinary action and the Board felt 
that the action of the High Court in 
exercising their discretion in the way 
they had done was not such as His 
Majesty would be advised further to 
consider, 


61. This decision does not help 
the Advocate-General of Maharashtra 
because it did not decide the point as 
to the maintainability of the appeal. 
It is well known that the Judicial 
Committee was never chary in grant- 
ing special leave to appeal when it 
felt that the justice of the case de- 
manded a further hearing. 


62. Mr. Daphtary appearing for 
the appellant very fairly drew our at- 
tention to an observation of this Court 
in 1955-1 SCR 1055 at p. 1064 = (AIR 
1955 SC 223 at p. 227) which was a 
case of an appeal by special leave 
from an order of the High Court at 
Madras under S. 12 of the Indian Rar 
Councils Act debarring the advocate 
for a period of five years on charges 
of misconduct which were held by the 
High Court as proved. In the ulti- 
mate paragraph of the judgment this 
Court recorded its strong disapproval 
of the frame of the appeal in that the 
Judges of the High Court had been 
made respondents to it. They how- 
ever went on to observe that: 


tin an appeal arising out of a pro- 
ceeding under the Bar Councils Act 
the appropriate parties should be the 
advocate concerned, the complainant, 
if any, the Bar Council or the Secre- 
tary thereof and the Advocate-General 
of the State concerned to whom notices 
have to be issued under Section 12 (3) 
of the Indian Bar Councils Act.” 
With great respect, we find ourselves 
unable to concur in the above so far as 
the Advocate-General is concerned. It 
does not appear that any argument 
was advanced about the proper par- 
ties to the appeal before this Court 
and the point as to whether the Adve- 
cate-General was a person aggrieved 
was neither raised nor argued. The 
only party to appear before this Court 
was “the Judges of the High Court”. 


63. It appears that the Advo- 
cate-General of Maharashtra felt in 
this case that the disciplinary com- 
mittee of the Maharashtra Bar Coun-~ 


- a question of principle 
regards the effect of a conviction of- 
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cil had gone wrong and that there was 


an Indian ałvocate of an offence recog- 
nised by all civilised countries as an 
offence involving moral turpitude and 
that the question also related to the 
requirements of natural justice in a 
criminal ccurt. Every day courts of 
law are called’ upon to decide ques- 
tions of law inter partes which may 
be of general importance to the public. 
The Advocate-General cannot prefer 
an appeal merely because the question 
is one of considerable importanc2 to 
the public inasmuch as he is rot a 
party to it and he has no locus standi 
to do so ev2n in a case where the sta- 
tute only gives him an opportunity of 
appearing at a hearing and making his 
submissions. 


64, A decision by the discipli- 
nary committee cannot necessarily be 
said to rais2 a point of public interest 
merely because the Advocate-General 
feels that iz is erroneous or that- he 
himself would have arrived at a dif- 
ferent conclusion. That at best is his 
personal opinion as regards the con- 
duct of an advocate who has to deal 
with the public. and the non~accept- 
ance thereof does not make him a per- 
son aggrieved. An Advocate-Gereral 
in India is not the guardian angel of 
the Bar, nor is he the champion of 
public interest in any matter save as 
specified in a statute. i 


65. In conclusion we hold that 
the appeal by the Advocate-Genera! of 
Maharashtra to the Bar Council of 
India was incompetent and this appeal 
- should be allowed and the findirs- of 
the Bar Council of India set aside. . 


66. VAIDIALINGAM, J: With 
respect, I am not able to agree with 
the views expressed by My Lord, and 
Mr. Justice Mitter that the appeal filed 
by the .-Acvocate-General. of Maha- 
_ rashtra befcre the Bar Council of India 

was incompetent. us 


67.. The preliminary point ‘that 
has been argued before us in, this ap- 
peal relates to the maintainability of 
the appeal by the Advocate-Generel of 
Maharashtra before the Bar Council of 
India under S. 37 (1) of the Advocates 
Act 1961 — Act 25 of 1961 (hereinafter 
referred to as the Act) against the 
order of the Disciplinary Committes-of 
the Bar Council of Maharashtra (here- 
inafter referred to as the Committee) 
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dated October 19, 1968 holding the ap- 
pellant not guilty of any professional 
misconduct. It is not necessary to 
refer to the allegations of professional 
misconduct made against the appellant 


_as this appeal has yet to be heard on 


merits. 


68. Against the order of the 
Committee, acquitting the appellant, 
the Advocate-General of Maharashtra 
Sri H. M. Seervai filed under S. 37 (1) 


D. C. Appeal No. 18 of 1968 before, the 


Bar Council of India. The said appeal 
was heard -by the Disciplinary Com- 
mittee of the Bar Council of India 
(hereinafter referred to as the Appel- 
late Committee) as required by Sec- 
tion 37 (2) of the Act. A preliminary 
objection was raised on behalf of the 


appellant that the Advocate-General. 


was not competent to prefer the 
appeal as he was not the complainant 
nor were the’ proceedings 
disciplinary action initiated at his in- 
stance and he is not “any person 
aggrieved” under Section 37 (1). The 
State Bar Council, which initiated the 
proceedings was apparently satisfied 
with the decision of its Committee and 
did not take any further 
short, according to the appellant, the 
Advocate-General was not “any per- 
son aggrieved”, under S. 37 (1) of the 
Act. The appeal was also contested 
by the appellant on merits. 
pellate Committee by its order dated 
October 26, 1969 overruled the vreli- 
minary objection and held that the 
Advocate-General was competent to 


maintain the appeal under S 37 (1)... 


By the same order the Appellate Com- 
mittee disagreed with the findings of 
the Comrnittee and found the appel- 
lant guilty of professional ‘misconduct 
and ordered his suspension from prac- 
tice for a period of one year. The ap- 
pellant was also directed to pay the 
costs of the proceedings. It 
order of the Appellate Committee that 
is the subject of the appeal before us. 


69. As stated éarlier, we have 
heard arguments only on the question 
of the maintainability of the - appeal 


‘at the instance of the Advocate-Gene- 
_the Bar 
‘Council of India. As the question rais- ` 


ral of Maharashtra -before 


ed was a fairly important one, notice 


had been issued to the Attorney-Gene- 


ral-of India, the Bar Council of India, 
the Advocates-General and the Bar 
Councils of the ` States. Advocates- 


for taking | 


action. In, 


The Ap- ` 


is this . 


> 
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General of most of the States were re- 
presented by counsel. The Attorner- 
General of India the Bar Council of 
India as well as the Bar’ Council of 
Maharashtra were also represented ky 
counsel before us. 


70. The question posed for our 
consideration is whether the Advocate- 
a» General of a State comes within tks 
expression “any person aggrieved” n 
S. 37 (1) of the Act. 

71. Mr. Daphtary, learned 
counsel for the appellant, drew our 
attention to the various provisions of 
the Act and pointed out that matters 
concerning the legal profession have 
now been entrusted to the State Bar 
Councils and the Bar Council of Inda 
and the powers to take disciplinary 
action have also been vested in therm. 
Whatever may have been the position 
once occupied by the Advocate-Gene- 
. Tal vis-a-vis, the legal profession, that 
mhas now been changed by the Act. His 
appearance in disciplinary matters is 
only to assist the Committee and ke 
has no further interest in those pre- 
ceedings. Whether an Advocate :s 
acquitted or convicted is no concern 


of the Advocate-General, because Fe 


is not interested in the actual decisicn 
of the Committee. Hence the Adva- 
cate-General cannot be zonsidered to 
be “any person aggrieved” by ary 
order of the Committee sa as to ke 
eligible to file an appeal under S..£7 
of the Act. In this connection Mr. 
Daphtary referred us to several En- 
glish decisions where the expressicn 
‘person aggrieved’ has be2n considered 
“and interpreted with references to the 
statutes in which those expressions 
occur. Relying on the principles laid 
down in those decisions, to which 
reference will be made later, Mr. Daph- 
tary pointed out that the expressicn 
‘person aggrieved’ should not be inter- 
preted as covering every person wko 
is disappointed or dissatisfied with a 
decision rendered by a Committee. Cn 
the other hand, the couns21 urged, that 
in order to be considered as a ‘perscn 
agerieved’ that person must be ore 
who has suffered a legal grievance, a 
man against whom a decision has been 
pronounced and which has wrongfir- 
ely deprived him of something cr 
wrongfully refused him something, cr 
wrongfully affected his title to some- 
thing. An appeal must be by tke 
party who has endeavoured to mair- 
tain the contrary of that which hes 
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taken place. The counsel further 
pointed out that the Advocate-General 
is a public officer and cannot be con- 
sidered to be a party to the proceed- 
ings before the Committee. The Advo- 
cate-General may be even annoyed 
with the decision of the Commitiee 
acquitting an Advocate, but that will 
not make him a ‘person aggrieved’. 


72. Considerable reliance was 
placed by Mr. Daphtary on the obser- 
vations of Lord Denning in 1961 AC 
617 to the effect that the Attorney- 
General in a colony represents the 
Crown as the guardian of the. public 
interest and that it is his duty to bring 
before the Judge any misconduct ofa 
barrister or solicitor which is of suffi- 
cient gravity to warrant disciplinary 
action and that if the Judge acquits 
the practitioner of misconduct, no ap- 
peal is open to the Attorney-General, 
who has done his duty and is nct ag- 
grieved. But if, on the other hand, a 
Court of Appeal reverses the decision 
holding a practitioner guilty of pro- 
fessional misconduct, on a ground 
which goes to the jurisdiction of the 
Judge or is otherwise a point in which 
the public interest is concerned, the 
Attorney-General is a ‘person aggriev- 
ed’ by the decision and can properly 
petition Her Majesty for special leave 
to appeal. Drawing support from 
these observations Mr. Daphtary urg- 
ed that in this case, the Committee had 
acquitted the appellant and the Advo- 
cate-General having appeared through 
counsel before the Committee has done 
his duty, and as such he cannot be 
considered to be aggrieved. No ques- 
tion of jurisdiction of the Committee 
or any point in which the public in- 
terest is concerned arose for decision 
in the appeal filed by the Advocate- 
General, so as to make the appeal com- 


petent even within the limited rule 
laid down by Lord Denning. 
73. Mr. V. S. Desai, learned 


counsel appearing for the Advocate- 
General of Maharashtra and Mr. M. C. 
Setalvad, learned counsel appearing 
for the Bar Council of India have sup- 
ported the decision of the Appellate 
Committee holding in favour of the 
competency of the appeal filed by the 
Advocate-General as “any verson ag- 
grieved” under S. 37 of the Act. The 
counsel appearing for the Attorney- 
General, the Bar Council of Maharash- 
tra and the Advocate-General repre- 
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sented before us have supported this 
view. 

74, Mr. V. S. Desai pointed out 
that the Act is a self-contained Code, 
and that the various decisions where 
the expression ‘person aggrieved’: has 
been interpreted must be appreciated 
in the particular context in which 
those expressions occur in the statutes 
which were before the Courts. The 
reasoning in those decisions may fur- 
nish a guide but cannot be applied ipso 
facto when interpreting S. 37 of the 
Act. The expression “any person ag- 
grieved” in S. 37 of the Act will nave 
to be understood and interpretec in 
the context in which it appears, hav- 
ing due regard to the scheme of the 
Act. The counsel also referred us to 
certain decisions: bearing on this mat- 
ter, to which we shall refer in due 
course. 


15. Mr. M. C. Setalvad, learn- 
ed counsel, appearing for the Bar 
Council of India urged in particular 
that the Advocate-General is a respon- 
sible person and is the highest Law 
Officer of the State. The legal pro- 
fession is very closely associated with 
the administration of justice by the 
Courts. The Bar, in that context has 
to come into contact with the public 
to assist them in legal matters. This 
responsible position‘ occupied by the 
legal profession has to be properly 
safeguarded and that could be done 
only by insisting that its members are 
persons of high character and intezrity 
and who observe rules of professional 
etiquette. The Act has made it- obli- 
gatory to give notice in the diseipli- 
nary proceedings to the Advctate- 
General and give him an opportunity 
of being heard. The purpose for which 
the highest Law Officer of the State, 
the Advocate-General, is brougkt in 
not only in the Act, but also in the 
Indian Bar Councils Act of 1926 (Act 
38 of 1926) (hereinafter referred z0 as 
the Bar Councils Act) is to subserve 
the public interest, namely, of seeing 
that the integrity and honesty of the 
legal profession are maintained and 
that proper decisions are given ir dis- 
ciplinary proceedings. There may be 
cases of inadequate punishment or 
even harsh punishment being award- 
ed by the Committee. The Advccate- 
General in proper cases can brirg up 
such matters before the Bar Ccuncil 
of India. Mr. Setalvad further point- 
ed out that there is no restriction 
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placed in S. 37 denying the right of 
the Advecate-General to file an appeal 
against the orders of the Committee. 
Having due regard to the scheme of 
the Act and particularly of Ss. 35 and 
37, the Advocate-General comes within 
“any person aggrieved” and hence he 
was competent to file the appeal. 


76. I have given careful consi- 
deration to the various aspects placed 
before us by all the learned counsel 
and I am of the view that the decision 
of the Appellate Committee holding 
that the appeal filed by the Advocate- 
General of Maharashtra was compe- 
fent is correct. I am further of the 
view that the expression “any person 
aggrieved” in S. 37 will have to be 
interpreted in the context in which 


it appears, having due regard to the 


provisions of the Act and its scheme. 
Considered in this manner, it has to 
be held that the Advocate-General 
comes within “any person aggrieved” 
in S. 37. The decisions relied on by Mr. 
Daphtary have, no doubt, interpreted 
the expression ‘person aggrieved’ oc- 
curring in the particular statutes which 
came up for consideration in those 
decisions, but in my opinion it will not 
be safe to adopt in toto the interpreta- 
tion so placed, no doubt on the identi- 
cal expression occurring in different 
statutes when construing the said ex- 
pression in’ the Act before us. As 
pointed out by Lord Parker C. J. in 
1959-1 QBD 384 cases which have 
interpreted similar Se can be 
looked into 


“to see if there are general prin- 
ciples which can be extracted which™ 
will guide the court in approaching 
the question as to what the words 
‘person aggrieved’ mean in any parti- 
cular statute.” ` 


I will make a brief reference to the 
decisions cited for the appellant later. 
But before doing so, it is desirable to 
refer to some of the provisions of the 
Act ‘itself, so that the scheme of the 
Act will become evident, and that will 
throw considerable light on the inter- 
pretation of S. 37. 


TT Before I refer to the Act, 
I think ït desirable to advert to some 
of the provisions of the Bar Councils« 
Act. Even at the outset I may point 
out that the scheme of the Bar Coun- 
cils Act was different. In .the Bar 
Councils Act, the disciplinary jurisdic- 
tion over Advocates was vested in the 


w» 


‘my 


-it was 
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High Court (vide S. 10 (1)). Under 
S. 10 (2) the High Court, if the com- 
plaint is not summarily rejected by it, 
had to refer the case for inquiry either 
to the Bar Council or after consulta- 
tion with the Bar Council, to the Court 
of a District Judge. When a case is 
referred for inquiry to the Bar Coun- 
cil under S. 11, the case was to be in- 
quired into by the Committee 2f the 
Bar Council, referred to as the Tribu- 
nal, and that Tribunal consisted of the 
particular number of persons mention- 
ed in S. 11 (2) appointed for th= pur- 
pose, by the Chief Justice. The High 
Court had power to make rules under 
S. 12 (1) prescribing the procedure to 
be followed in the conduct of incuiries. 
The finding of the inquiry by tke Tri- 
bunal had to be forwarded to the High 
Court. On receipt of the findirg, the 
High Court had to fix a date for hear- 
ing of the case. Under Section 12 (3) 
obligatory to give notice, 
amongst other persons, to the Advo- 
cate-General of the day fixed for 
hearing: and it was also further obli- 
gatory to give the Advocate-General 
an opportunity of being heard before 
orders were passed. Under Section 12 
(4) the High Court could pass final: 
orders or refer the case back for 
further inquiry. Under Svb-sec- 
tion (5) the High Court had also 
power, when passing final orcers to 
give directions regarding payment of 
costs. I am only referring to the 
material provisions of the Bar Councils 
Act to show that the High Court was 
then the disciplinary authority and 
the function of the Committee of the 
Bar Council was only to submit a find- 
ing after conducting an inquiry as 
directed by the High Court. It is how- 
ever to be noted that the Advocate- 
General then was nct associated in the 
inquiry proceedings before the Tribu- 
nal of the Bar Council; but he was en- 
titled to be given notice of the date 
fixed for hearing and also to be heard 
in the proceedings before the High 


- Court after receipt of the findirg sub- 


mitted by the Committee of the Bar 
Council. Those -provisions learly 
establish the important position oc- 
cupied by the Advocate-General and 
recognised by the Bar Councils Act. 


78. The scheme is slightly dif- 
ferent when we come to the Act. The 
State Bar Councils and the Bar Coun- 
cil of India have been made eutono- 
mous units and various functions 


Adi Pherozshah v. H. M. Seervai 


[Prs. 77-79] S. C. 409 


regarding the legal profession have 
been entrusted to them. Taking dis- 
ciplinary action against the delinquent 
members of the Bar and conducting 
inquiries are all part cf their func- 
tions. Barring a provision of a right 
to appeal to the Supreme Court under 
S. 38 of the Act, the Courts are com- 
pletely out of the picture so far as the 
legal profession is concerned. The 
Act was one to amend and consolidate 
the law relating tolegal practitioners 
and to provide for the constitution of 
the Bar Councils of the Statesand the 
Bar. Council of India. Section3 makes 
provisions for the State Bar Councils. 
Under sub-section (2) the Advocate- 
General of the State is an ex officio 
member. Similarly the Additional 
Solicitor General of India is an ex 
officio member of the State Bar Coun- 
cil of Delhi. Section 6 (1) enumerates 
the functions of the State Bar Coun- 
cils. One of the functions under cl. (c): 
relates to entertaining and determining 
cases of misconduct against advocates 
on the roll of the State Bar Council. 
Section 7 similarly enumerates the 
functions of the Bar Council of India.- 
Under cl. (c), the Bar Council of India 
has got the power to lay down the pro- 
cedure to be followed by its Discipli- 
nary Committee and the Disciplinary 
Committees of each State Bar Coun- | 
cils. Section 9 deals with the Bar 
Council constituting one or more Dis- 
ciplinary Committees in the manner 
indicated therein. Section 23 gives a 
right of pre-audience to the Attorney- 
General of India, the Solicitor Gene- 
ral of India, the Additional-Solicitor 
General of India and the Advocates- 
General of the States, as mentioned in 
sub-sections (1) to (4) respectively. 


79. Chapter V deals with the 
“conduct of Advocates” and contains 
the group of sections 35 to 44. Sec- 
tion 35 deals with the punishment of 
P for misconduct and'is as fol- 
ows: 


“Section 35: Punishment of advo- ’ 
cates for misconduct: 


(1) Where on receipt of a com- 
plaint or otherwise a State Bar Coun- 
cil has reason to believe that any advo- 
cate on its roli has been guilty of pro- 
fessional or other misconduct, it shall 
refer the case for disposal to its disci- 
plinary committee. 


(2) The disciplinary committee of 
a State Bar Council, if. it does not 
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summarily reject the complaint, shall 
fix a date for the hearing of the case 
and shall cause a notice thereof to be 
given to the advocate concerned and 
to the Advocate-General of the State. 

(3) The disciplinary committee ofa 
State Bar Council after- giving the 
advocate concerned and the Advocate- 
General an opportunity of being heard, 
may make any of the fallowing orders, 
namely: 

(a) dismiss the complaint or, 
where the proceedings were initiated 
at the instance cf the State Bar Coun- 
ott direct that the proceedings be fil- 
ed; o 

(b) reprimand the advocate; 


(c) suspend the advocate. from 


practice for such penod as it may deem. 


fit; 


(d) remove the name et ‘the advo- l 


cate from the State- roll. of ‘advocates. 
(4) Where an advocate is suspend- 


ed from practice under clause (c). of - 


sub-section (3), he shall, during the 
period of suspension, be debarred from 
practising in any court or before any 
authority or person in India. © 

(5) Where any notice is issued to 


the Advocate-General under. sub-sec- . 


tion (2), the Advocate-General may 
appear before the disciplinary com- 
mittee of the State Bar Council either 
in person or through any advocate ap- 
pearing on his behalf.” 

~ 80. Similarly S. 36 (1) deals 
with the disciplinary powers of the 
Bar Council of India. ‘Sub-section (2) 


confers powers on the Appellate Com- . 


mittee of its own motion to withdraw 
for inquiry for itself any disciplinary. 
action against an advocate pending be- 
fore the Committee and dispose of the 
same. Sub-section (3) provides for 
the Appellate Committee when dis- 
posing of a case under Section 36 
observing so far as may be the proce- 
dure laid down in Section 35. It further 
provides that references to the Advo- 
cate-Genéral in Section 35 are to be 

. construed as references to. the Attor- 
ney~General of India. 

81. Sections 37 and 38 which 
provide for an appeal to the Bar Coun- 
cil of India and to the Supreme Court 
respectively, run as follows: 

@ “Section 37: Appeal to the Bar 
Council of India. 


(1) Any person aggrieved by an 


‘order of the disciplinary committee of 
a- State Bar Council (under section 35) 
may, within sixty days of the date of 
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the communication of the order to 
him, prefer an appeal to the Bar Coun- 
cil of India. 

(2) Every such appeal shall be 
heard by the disciplinary committee of 
the Bar Council of India which may 
pass such order thereon as it deems 
fit. 3? 

“Section 38. Appeal to the exces 
Court: 


Any person aggrieved by an piace 
made by the disciplinary committee of 
the Bar Council of India under S. 36 
or section 37 may, within sixty days 
of the date on which the order is com- 
municated to him, prefer an appeal to 
the Supreme Court and the Supreme 
Court may pass such order thereon as 


it deems fit.” 


82. Section 42 (1) deals -with 
the powers of the disciplinary com- 
mittee of a Bar Council with regard to 
the various matters provided for in 
els. (a) to (f). Section 43 provides for 
making of orders as.to costs by the 
disciplinary, committee of a Bar Coun- 
cil. Section 44 gives powers of review 
to the disciplinary committee of a Bar 
Council. Section 48A. in Chapter VI 


deals with the revisional powers of the 


Bar Council of India. 


83. It will be seen from Ss. 3 
(2) (a), 23 (4) and 35 that the Advocate- 
General of the State-is given by the 
Act a very important and responsible 
position. Some discussion took place 
before us whether the Advocate-Gene- 
ral can be considered to be the person 


‘who is charged with the duty- of safe- 


guarding the professional ‘integrity of 


“the members of the Bar, when powers 


and duties in that regard have been 
conferred under-the Act on the State 
Bar Councils. I do not think it neces- 
sary to go into that aspect as I think 


an inquiry in that regard is’ not rele- 


vant for the- present purpose of con- 
struing S. 37. Ncr can the analogy of 
the Attorney-Gereral in a colony re- 
presenting the Crown, being the guar- 
dian of public interest, as stated by 
Lord Denning in 1961 AC 617 ae) 


“be brought in for interpreting S. 37 of 
the Act, as we are only concerned to 


find out the right given to the Advo- 
cate-General by the Act. So far’ as 
that is concerned I am satisfied that 
the Act has given: due recognition to 
his status by virtue of his being the 
highest Law Officer in the State, as 
the Advocate-General and who may 


3 


“we 


Bi 
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be trusted to place a disinterested and 
dispassionate view before the Commit- 
tee to enable it to come to a proper 
decision having due regard to the 
Advocate concerned, as well as the 
entire legal profession to which he 
belongs. Apart from his being under 
Section 3 (2) (a) an ex officio member 
of the State Bar Ccuncil, Section 23 
(4) gives him a right of pre-audience 
over all other advocates. 


84. Coming to Section 3E read 
with Section 37, which has been ex- 
tracted earlier, the main features that 
emerge therefrom are as follows 


(1) The State Bar Council can suo 
motu or on receipt of a complaint, 
when it has reason to believe that an 
advocate has been guilty of pro- 
fessional or other misconduct refer 
the case to its committee. 

(2) If the Committee does not 
summarily reject the complaint, it is 
bound to fix a date for hearing of the 


. ease, and it is also further bound to 


five notice of the date of hearing, 
apart from the advocate concern=d, to 
the Advocate-General of the Stete. 


(3} The Committee is bound in 
the inquiry to give an opportunity of 
being heard both to the advocate con- 
cerned and the Advocate-Geeral. 
After such an inquiry the Committee 
can pass one or other of the orders 


enumerated in clauses (a) to íd) of 
Section 35, 
(4) The Advocate-General may 


appear before the Committee in person 
or through an advocate appearing on 


` his behalf. 


(5) The orders of the Committee 
have to be communicated to the Advo- 
cate-General and the advocate con- 
cerned. 

(6) Against the orders passed 
under Section 35, any person agg-ieved 
is entitled to file an appeal unde> Sec- 
tion 37, to the Bar Council of India. 


85. While under the Bar Coun- 
cils Act, the Advocate-General was 
associated: with the disciplinary pro- 
ceedings only when the matter was 
being decided by the High Court, after 
receipt of the findings submitted by 
the Tribunal of the Bar Council it is 
significant to note that under the Act, 
the Advocate-General is associated 
with the disciplinary proceedings right 
from the stage of inquiry by the Com- 
mittee. Under sub-section (2) of S. 35 
the Committee is bound to give notice 
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of.the date of hearing not only to the 
Advocate concerned but also to the 
Advocate-General of the State. It will 
be noted that disciplinary proceedings 
may have been occasioned because ‘of 
a complaint made by a third party or 
may have been initiated suo motu by 
the State Bar Council. In whatever 
manner the proceedings may have been . 
initiated, the Advocate-General is en- 
titled to be given notice of the date of 
hearing. It cannot be a formal and 
empty -notice to the Advocate-General 
because sub-section (3) clearly indi- 
cates that the Advocate-General 
should be given an opportunity . 
of being heard. It is significant 
to note that sub-section (3) of 
S. 35 which deals with the giving of 
an opportunity of being heard both to 
the advocate concerned and the Advo- 
cate-General does not make any dis- 
tinction in the opportunity so afford- 
ed to both of them. The same oppor- 
tunity that the Advocate concerned 
has under sub-s. (3) is also afforded to 
the Advocate-General. It is not neces- 
sary to go to the extent of holding 
that there is a “Lis” before the Com- 
mittee and that the Advocate-General 
is a “party” in the sense that ex- 
pression is ordinarily understood in 
law. The advocate concerned will 
be interested in disputing the al- 
legations made or charges levell- 
ed against him and he will be 
entitled to lead evidence in sup- 
port of his plea. If there is a com- 
plainant, he will of course lead evi- 
dence to support his case. The Advo- 
cate-General, on the other. hand, is 
also entitled te place before the Com- 
mittee all aspects of the matter in- 


_cluding facts that may be in favour of 


the advocate whose conduct is under 
inquiry. This is because of the impor- 
tant position occupied ky him. It may 
be that the Advocate-General may not 
be able to appear personally and par- 
ticipate in all the disciplinary proceed- 
ings and that is why provision has 
been made in S. 35 (5) enabling the 
Advocate-General to appear either in 
person or through any advocate ap-- 
pearing on his behalf. Just as the 
advocate concerned will have an op- 
portunity of examining his witnesseS 
and cross-examining the witnesses pro- 
duced against him, the Advocate-Gene- 
ral or the counsel appearing on his be- 
half will also have a right of cross- 
examining the witnesses produced in 
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the case so as to elicit information 
about the charge of professional mis- 
conduct levelled against the advocate 
concerned. The Advocate-General need 
not be vindictive and take sides as a 
party to a litigation and see that the 
advocate is found guilty. On the other 
hand, by virtue of the special and dis- 
passionate role occupied by him, he 
will be able during the inquiry to 
place such materials or evidence which 
will enable the Committee to come to 
a proper and correct finding, in the 
interest of both the legal practitioner 
and the legal profession to which he 
. belongs. 


86. It is in this context of the 
close association cf the Advocate-Gene- 
- ral with the disciplinary proceedings 
. that the expression ‘person aggrieved’ 

in S. 37 has to be interpreted. There 
can be no controversy that an appeal 
will lie against the various orders that 
the Committee may pass as enumerat- 
ed in cls. (a) to (d) of S. 35 (3). The 
question is at whose instance the ap- 
peal will lie. If the complaint is dis- 
missed, the complainant will be a ‘per- 
son aggrieved’ who can file an appeal 
under S. 37. In fact it has been held 
by this Court in Civil Appeal No. 877 
of 1968, D/- 8-10-1968 (SC) that when 
proceedings are initiated on a com- 
plaint by a party and the Committee 
after finding the advocate guilty of 
the charges passed an order reprimand- 
ing with a warning, an appeal filed by 
such a complainant before the Appel- 
late Committee only on -the question 
of sentence imposed, was competent as 
the complainant was a ‘person aggriev- 
ed’. Similarly, an order adverse to 
the advocate concerned, can be the 
subject of appeal at his instance. 

87. There is no controversy 
that the order passed by the Commit- 
tee was communicated to the Advo- 
cate-General. As already pointed out 
a series of steps is contemplated under 

- S. 35; reference to the Committee, of 
a case of professional misconduct, notice 
ofthe date of hearing to be given to 
the Advocate-General; Advocate-Gene- 
ral being given an opportunity of being 
heard at the hearing: the Advo- 

ate~General being entitledto appear 
before the Committee either in person 
or through an Advocate; his being 

entitled to be communicated with a 
copy of the order passed by the Com- 
mittee. It is in that context and for 
these purposes that I have considered 
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the meaning of the expression “any 
person aggrieved” in S. 37 (1). The 
fact that the Advocate-General does 
not allege an infringement of any 
legal rights of his own is of no conse- 
quence. The particular proceeding in 
which the Advocate-General is given 
a right to participate relates to an 
inquiry into the allegations of miscon- 
duct against an advocate. Upon a fair 
construction of Section 37 read with 
Section 35 of the Act, the Advocate- 
General, in my opinion is “any person 
aggrieved” and as such was entitled to 
file the appeal under Section 37 (1) 
against the order passed by the Com- 
mittee. The same 
apply to the Attorney-General of 
India under Section 38. . 
88. It may be that in a parti- 
tlar case the Advocate-General may 
feel that the finding arrived at in 
favour of the advocate by the Com- 
mittee is not justified by the evidence 
and that decision will have to be re- 
considered by the Appellate Com- 
mittee; or it may even be that in a 
particular case the sentence imposed 
by the Committee may not be com- 
mensurate with the guilt of the advo- 
cate; or it may also be that the sen- 
tence imposed on an advocate by the 
Committee is very harsh or the finding 
of guilt is not correct. Under such 
and similar circumstances in the 
interests of the Advocate and the legal 
profession, the Advocate-General will 
be competent to bring up the matter 
before the Appellate Committee so 
that justice may be done. 

89. In this context the obser- 
vations of Lord Hewart C. J. in (1929) 
2 KB 440 are apposite. The question 
before the Court in that decision was 
whether an objector to a proposal 
made by a local authority to acquire 
land in order to provide parking piace 
for vehicles and whose objections 
were overruled was a ‘person aggriev- 
ed’ under Section 68 (3) of the Public 
Health Act 1925 and as such ertitled 
to appeal. It was found that the 
objector alleged no ground of objec- 
tions personally to himself. Nevarthe- 
less it was held that such an objector 
was a‘person aggrieved’ and entitled 
to appeal. Lord Hewart C. J. at page 
443 states: 


“The question therefore is: Is it 
true to say that in these circumstances 
and within the meaning of this part of 
this statute this respondent was a “per- 
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son... aggrieved’? Now undoubted_y 
those words, “a person. aggrieved’, 
have very often been considered, and, 
if one looked at the mere terms apart 
from their context and apart from the 
particular circumstances, it woud 
have been quite easy to marshal ded- 
sions of contradictory import. But 3s 


xæ has been said again and again there is 


often little utility in seeking žo 
interpret particular expressions in one 
statute by reference to decisions given 
upon similar expressions in different 
statutes which have been enacted aiio 
intuitu. The problem with which we 
are concerned is not, what is the 
meaning of the expression “aggrieved” 
in any one of a dozen other statutes, 
but what is its meaning in this part >f 
this statute? It is a little important 
to see what this part of this statute is 
dealing with.” 

90. The above extract has been 
quoted with approval by Lord Park=r 
C. J. in (1959) 1 QB 384 (supra). 


91. I have already indicated 
earlier that the problem before s 
whether the Advocate-General is a 
‘person aggrieved’ under Section 37 of 
the Act will have to be tackled with 
reference to the schem=2 and provi- 
sions of the Act and that is exactly 
what I have done and arrived at tne 
conclusion that he is a person aggriev- 
ed. : 


92. Mr, Daphtary argued tkat 
when the Committee consisting of 
members of the legal profession, kas 
decided in favour of the Advocate, the 
Advocate-General can have no griev- 
ance. This, in my view, is realy 
begging the question. Why did the 
Legislature then bring in the Adwo- 
eate-General at all and why has it 
associated him in disciplinary proceed- 
ings from the very beginning of the 
inquiry? That and other circumstances 
already pointed out by me, bring him 
under S. 37 as “any person aggrieved.” 


93. Mr. Daphtary then urged 
that if the Advocate-General was ex- 
pected to safeguard the interest of 
the Advocate and the legal profession 
by seeing that proper decisions are 
given by the Committee, that purpose 


is not served when powers have been 


given to the Committee under S=c- 
tion 35 (2) to summarily reject a com- 
plaint and the Advocats-General will 
have no remedy against such rej=c- 
tion. The short answer to this cen- 
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tention is that a right of appeal must 
be specifically conferred by statute. 
Section 37 (1) gives a right of appeal 
against an order passed under S. 35. 
The orders which could be passed after 
hearing the case are enumerated in 
clauses (a) to (d) of Section 35 (3). It 
is not necessary for me to express any 
opinion whether an order summarily 
rejecting a complaint can also be the 
subject of an appeal under Section 37 
(1) as that section is in very wide 
terms. In any event, Mr. Daphtary’s 
contention will only amount to this 
viz., that the Advocate-General is not 
associated at the stage of summary 
rejection of a complaint. That cir- 
cumstance does not militate against 
the view already expressed by me. 
Probably the Legislature may have 
felt that if there is any wrongful 
summary rejection of a complaint it 
could be set right by the Bar Council 
of India under Section 484. But once 
the Committee decides to hear the 
case and passes an order under S. 35, 
the Advocate-General gets a right of 
appeal under Section 37 (1). 

94, Mr, V. S. Desai referred us 
to the decision of the Judicial Com- 
mittee in Advocate-General of Bombay 
v. Pitamberdas Gokuldas Mehta, 62 
Ind App 235 = (AIR 1935 PC 168) 
wherein, according to him, an appeal 
by the Advocate-General of Bombay 
against the decision of the High Court 
of Bombay Pleaders Act was enter- 
tained by the Judicial Committee. He 
has also referred us to the discussion 
between the Court and counsel in the 
said decision reported in 37 Bom LR 
722 = (AIR 1935 PC 168) which, ac- 
cording to him, will show that though 
an objection about the locus 
standi of the “Advocate-General 
to file an appeal under such circum- 
stances was raised, but was not accept- 
ed by the Judicial Committee. I have 
gone through both the reports and 
there is no indication that the ques- 
tion of maintainability of an appeal by 
the Advocate-General was decided 
one way or the other by the Judicial 
Committee. 

95. Mr. Daphtary has referred 
us to the decisions in (1880) 14 Ch. D 
458 in (1887) 19 QBD 174, 
QBD 357, (1951) 2 KB 508 and (1959) 
1 QB 384 (supra), wherein the expres- 
sion ‘person aggrieved’ cccurring in 
different statutes came up for inter- 
pretation. The principles that emerge 
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from those decisions appear to be that 
a ‘person aggrieved’ must be a person 
who has suffered a legal grievance or 
who has claimed a title to something 
and his claim has been negatived or 
who has maintained to the contrary 
in the proceedings or litigation. It has 


- been further held in some of those 


decisions that ihe said expression does 
not take in any person who may be 
affected by the order or who may 
feel disappointed or even annoyed at 
the decision. In the view that I take 
that the expression ‘person aggrieved’ 
in Section 37 of the Act has to be 
interpreted in the light of the provi- 
sions and scheme of the Act as well 
as the context in which those expres- 
sions appear, I do not think it neces- 
sary to consider in great detail those 
decisions which have been rendered 
on different statutes. 

96. The decision in Civil Ap- 
peal No. 1716 of 1967, D/- 1-8-1970 
(SC), referred to by Mr. Daphtary, in 
my opinion, dces not assist the appel- 
lant. In that decision it was held that 
when certain notifications issued nnder 
the Land Acquisition Act were set 
aside by the High Court, the Munici- 
pal Corporation, on whose behalf the 
acquisition was being made by the 
Government, cannot be considered to 
be a ‘person aggrieved’ entitled to 
challenge the order of the High 
Court. An additional reason has 
also been given against the com- 
petency of the appeal that even an 
order for costs has not been passed 
against the Municipal Corporation. 
That decision was rendered on the 
scheme of the Land Acquisition Act, 
and so does net help the appellant. 

97. It was urged on behalf of 
the appellant that if the Advocate- 
General was really intended to be 
‘given a right of appeal under S. 37 (1), 
the Legislature should have used the 
expression ‘any person including the 
Advocate-General aggrieved by an 
order ....’ I am of the view that it 
was unnecessary to make any such 
provision because the expression as it 
stands clearly takes within its fold the 
Advocate-General also. 

98. This leaves me with the 
decision in 1961 AC 617 (supra) which 
has béen very strongly relied on by 
Mr. Davhtary. One Mr, X a member 
of the English Bar was admitted to 
practice asabarrister and solicitor of 
the Supreme Court of Gambia. The 
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Deputy Judge made an order striking 
his name off the roll of that Court. This 
decision was reversed by the West 
African Court of Appeal on the 
ground that the Deputy Judge had no 
jurisdiction in the matter. The Attor- 
ney-General of Gambia sought leave 
to appeal to Her Majesty in Council; 
but the West African Court of Appeal 
declined to grant him leave on the 
ground that notice had not been given 
in due time to Mr. X. The Attorney- 
General then made a petition to Her 
Majésty for special leave to appeal 
from the judgment of the West African 
Court of Appeel, setting aside the 
order of the Deputy Judge as well as 
refusing to grant leave to appzal. The © 
Attorney-General’s petition was grant- 
ed; but liberty was reserved to Mr. 
X to raise the preliminary point that 
no appeal lay at the instance of the 
Attorney-General. During the course 


of arguments the Judicial Committee: ™ 


rejected the preliminary objection. 


99. It is to be noticed that 
against the decision of the Deputy 
Judge striking his name off the ‘roll. 
Mr.-X filed an appeal to the West 
African Court of Appeal under Sec- 
tion 14 which was as follows: 


“An appeal shall lie to the Court 
of appeal from any order of the 
Judge suspending a barristér or solici- 
tor of the Supreme Court from 
practice or striking his name off the 
roll and for the purposes of any such 
appeal any such order shall be deem- 
ed to be an order of the Supreme 
Court.” 


160. I am particularly refer- 
Ting to .this decision because certain 
observations of Lord Denning on 
which reliance has been placed by 
Mr. Daphtary will have to be under- 
stood with reference to this provision 
of law. Exercising jurisdiction under 
this section, the West African Court 
of Appeal set aside the order of the 
Deputy Judge. In the first instance 
the Attrorey-General sought leave to 
appeal to Her Mazesty in Council from 
the West African Court of Appeal 
under Section 5 of the West African 
(Appeal to the Privy Council) Order 
in Council, 1949, which is as follows: 


“Applications to the ecurt for 
leave to appeal shall be made by 
motion or petition within 21 days from 
the date or the judgment to be appeal- 
ed from, and the applicant shall give 
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the opposite party notice of his intenc- 
ed application.” 

101. The West African Court 
of Appeal declined to grant leave to 
appeal to the Attorney-General on tke 
ground that notice had not been given 
within the time mentioned in the 
above order to Mr. X. The Attorney- 
General made an application to tke 
Judicial Committee for special leave 
to appeal from the two orders men- 
tioned above of the- West Africen 
Court of Appeal. That petition was 
filed under Section 31 of the West 
African (Appeal to Privy Council) 
Order in Council, 1949, which runs as 
follows: 


“Nothing in this order contained 
shall be deemed to interfere with the 
right of His Majesty upon the humble 
petition of any person aggrieved by 
any judgment of the Court to admit 
his appeal therefrom upon such com 


` ditions as His Majesty in Council shell 


think fit to impose.” 


102. The question that arose 
before their Lordships was whether 
the Attorney-General was a ‘person 
aggrieved’ under the above order. 


103. In discussing this question 
Lord Denning at page 634 observes: 
PETN The words “person aggriev- 
ed” are of wide import and should not 
be subjected to a restrictive interpr- 
tation. They do not include, of course, 
a mere busy body who is interfering 
in things which do not concern him: 
but they do include a person who has 
a genuine grievance because an order 


‘has been made which prejudicially 


affects his interests. Has the Attor- 
ney-General a sufficient interest for 
this purpose? Their Lcerdships think 
that he has. The Attorney-General in 
a colony represents the Crown as tre 
guardian of the public interest. It is 
his duty to bring before the judge any 
misconduct of a barrister or solicitor 
which is of sufficient gravity to 
warrant disciplinary action. True it 
is that if the judge acquits the pracci- 
tioner of misconduct, no appeal is 
open to the Attorney-General. He has 
done his duty and is not aggrieved. 
But if the judge finds the practitioner 
guilty of professional misconduct, and 
a Court of Appeal reverses the deci- 
sion on a ground which goes to the 
jurisdiction of the judge, or is other- 
wise a point in which the public 
interest is concerned, she Attorney- 
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General is a ‘person aggrieved’ by the 
decision and can properly petition Her 
Majesty for special leave to appeal. 
It was for these reasons that their 
Lordships rejected the preliminary 
objection and held that the Attorney- 
General was a ‘person aggrieved’ by 
the decision of the West African Court 
of Appeal.” 


104. The observatiors made in 
the above extract, in my opinion, have 
to be related to the particular provi- 
sion of the order in Council which the 
Judicial Committee was considering. 
in the case before the Jucicial Com- 
mittee, the Attorney-General had initia- 
ted the disciplinary proceedings against 
the Barrister. Under S. 14, there 
was only a very limited right of 
appeal and that too in favour of the 
barrister or solicitor in respect of the 
orders mentioned therein. The Attor- 
ney-General, though he may have 
been the complainant under S. 14 had 
no right of appeal if the barrister was 
acquitted. That is why Lord Denning 
states that it is true that if the Judge 
acquits the practitioner of misconduct 
no appeal is open to the Attorney- 
General. This view, with respect, is 
correct because Section 14 does not 
give aright of appeal tothe Attorney- 
General. Lord Denning, no doubt, has 
further stated that the Judicial Com- 
mittee has rejected the preliminary 
objection in view of the Zact that it 
was of the opinion that in the case 
before it a question of jurisdiction or 
a point of public interest is involved 
and ‘therefore’ the Attorney-General 
is a ‘person aggrieved’. 


105. I have already indicated 
that there are no restrictions or limi- 
tations imposed in Section 37 of the 
Act giving a right of appeal only to 
the advocate 
found guilty. On the other hand, the 
words “any person aggrieved” in Sec- 
tion 37 are very wide, and as observ- 
ed by Lord Denning in the opening 
part of the above extract these words 
should not be subjected to a restric- 
tive interpretation. In the view that 
I take that the Advocate-General has 
an unqualified right of appeal under 
Section 37 (1) I do not think it neces- 
sary either to refer to Article 165 of 
the Constitution nor do I think it neces- 
sary to consider the further question 
whether the appeal filed by the Advo- 
eate-General before the Bar Council 
of India relates to any question of 


who may have been 


* 
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jurisdiction or a point of public 
interest. 

106. To conclude, the appeal 
filed by the Advocate-General of 
Maharashtra before the Appellate 
Committee was competent and this 
point has to be held against the appel- 
lant. The result will be that the 
appeal before us will have to be heard 
on merits. 

RAY, J.u— 107. I agree with 
Voaidialingam, J. I desire to express my 
separate opinion in view of the im- 
portance of the question raised in this 
appeal. 

; 108. This is an appeal from 

the order dated 26 October, 1969 of 
the Disciplinary Committee of the 
. Bar Council of India suspending 
the appellant from practice for a 
period of one year. 


109. An appeal to the Disci- 
plinary Committee of the Bar Council 
of India was preferred by Shri H. M. 
Seervai, Advocate General of Maha- 
rashtra against the order dated 17 
October, 1968 of the Bar Council of 
Maharashtra holding that the appel- 
lant was not guilty of professional 
misconduct or otherwise. 


110. Before the Disciplinary 
Committee of the Bar Council of India 
a preliminary objection was taken by 
Adi Pheroz Shah Gandhi as to the 
maintainability of the appeal prefer- 
red by the Advocate General of Maha- 
rashtra. 


111. The appellant pressed the 
same preliminary objection in this 
Court, namely, that the Advocate Gene- 
ralof the Stateof Maharashtra could 
not prefer an appeal against an order 
of the Disciplinary Committee of the 
State Bar Council. 


112. The relevant provision for 
appeal to the Bar Council of India is 
to be found in Section 37 of the Advo- 
cates Act, 1961 (hereinafter referred 
to as the Act). There are two sub-sec- 
tions of Section 37. The first sub-sec- 
tion enacts thatany person aggrieved 
by an order of the Disciplinary Com- 
mittee of the State Bar Council made 
under Section 35 may, within sixty 
days of the date of the communication 
of the order to him, prefer an appeal 
to the Bar Council of India. Sub-sec- 
tion (2) of Section 37 states that every 
such appeal shall be heard by the Dis- 
ciplinary Committee of the Bar Coun- 
cil of India. 
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113. The present appeal is 
under Section 38 of the Act which 
confers right of appeal to the Supreme 
Court by any person aggrieved by an 
order made by the Disciplinary Com- 
mittee of the Bar Council of India. 


114, The entire controversy in 
this appeal centres on the meaning of 


the words ‘any person aggrieved by * 


an order of the Disciplinary Com- 
mittee of the State Bar Council’ occur- 


ring in sub-section (1) of Section 37 of. 


the Act. The same words also occur 
in section 38 of the Act. 


115. Mr. Daphtary on behalf 
of the appellant contended first that 
the Advocate General did not repre- 
sent public interest and could not 
therefore be said to be a person 
aggrieved by an order of the Disci- 
plinary Committee. Secondly, that the 
provisions in section 35 of the Act that 
the Advocate General was entitled to 


a notice from the Disciplinary Com- 


mittee of the date of hearing and the 


provision that the Advocate General’ 


was entitled to be heard by the Disci- 
plinary Committee could not have the 
effect of making the Advocate General 
a party and, thirdly, the Advocate 
General was an impartial person and 
his duty would. end by making sub- 
missions, if any, before the Disci- 
plinary Committee and he would not 
be a person aggrieved either by an 
order of dismissal of a complaint 
against the Advocate or by any order 
passed against the Advocate. 


115A, Notices were given to 
the Attorney General and the Advo- 
cate General of different States in 
view of the importance of the ques- 
tion involved in this appeal. Mr. V. S. 
Desai on behalf of the Advocate Gene- 
ral of Maharashtra, Mr. Setalvad on 
behalf of the Bar Council of India, Dr. 
Seyied Muhammad on behalf of the 
Attorney General, Mr. Datar counsel 
for the Maharashtra State Bar Council 
and other counsel appearing for Advo- 
cates General of other States all con- 
tended that the Advocate General 
would have the right under the Act to 
prefer an appeal as a person aggrieved 
by an order of the Disciplinary Com- 
mittee of a State Bar Council. 


116. Various decisions were 
cited at the Bar to illustrate the mean- 
ing of the words ‘person aggrieved’. 
One group of decisions is based on the 
locus classicus in (1880) 14 Ch. D. 458. 


~ 


+ 
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The other line of decisions is to be 
found in (1887) 19 Q.B.D. 174 and 
(1929) 2 K.B. 440. James, L.J. in the 
case of Ex parte Sidebotham, (1880 14 
Ch D. 458 said that “a ‘person aggr-ev- 
ed’ must be a man who has suffered a 
legal grievance, a man against whom 
a decision has been pronounced which 
has wrongfully deprived him of some- 
thing, or wrongfully refused him some- 
thing, or wrongfully affected his <itle 
to something”, Lord Esher, M. R. on 
the other hand in (1887) 19 Q.B.D. 174 
said that the meaning given by James, 
L. J. to the.words ‘person aggrieved’ 
would not be an exhaustive definition 
and the words would include a person 
who has asked for a decision for which 
he had a right to ask, and has been 
wrongfully refused. In the Sevenoaks 
case, 1929-2 KB 440 Lord Hewart, © „J. 
said 

“that when a person might RN 
an objection and was entitled to a ceci- 
sion upon it he would, if the decion 
was adverse to him, be able to ap- 
peal”. 

117. ‘These decisions indiate 
_ that the words ‘person aggrieved’ would 
have different shades of meaning in 
accordance with the tenor of the ele- 
vant . statute. The . observations of 
James, L. J. in the case of Ex parte 
Sidebotham (1880) 14. Ch D 458, - surn 
on the meaning of the words ‘person 
aggrieved’ occurring in the English 
Bankruptcy’ Act, 1914 which, inter 
alia, provided that the orders of the 
Court in bankruptcy matters except in 
cases specially excluded were subject 
to appeal at the instance of any person 
aggrieved even if he had not appear- 


ed in the Court below. It is in the 


context of the English Bankruptcy 
Act that creditors, trustees, adm_nis~ 
trators of a debtor or bankrupt would 
- have a legal grievance against whom 
a decision has been pronounced which 
has wrongfully deprived him of scme~ 
thing, or wrongfully . refused him 
something, or wrongfully affected his 
title to something. 

_ 118 Lord Hewart, C. J. in 
Sevenoaks. case, 1929-2 K.B. 440 said 
' “the problem is not what is the 
meaning of the expression ‘person ag- 
grieved’ in one or dozen statutes but 
what is its meaning in this part ol the 
statute”. 

In that case the relevant provision of 
- the Public Health Act conferred a 
power on a local authority to prcvide 
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within that district suitable parking 
place for vehicles. The statute further 
in that case contemplated a notice of 
the proposal to acquire land for using 
it as a parking place and objections, if 
any, to such proposal. When objec- 
tions were made, the local authority 
would have to consider them. In the 
Sevenoaks case, 1929-2 KB 440 the 
Urban Council considered the objec- 
tion of a ratepayer and théreafter pro- 
ceeded with the scheme of the park- 
ing place. Lord Hewart, C. J. in giving 
meaning tothe words ‘person aggriev- 
ed’in that case said that first a person 
wasanauthor of an objection, and, 
secondly, he was aggrieved by the refu- 
salof his objection. It was held thata 
special individual right was. infringed. 
In the Sevenoaks case, 1929-2 K.B. 440 
there was neither a pecuniary. nor a 
proprietary grievance. The action of 
the local authority. in providing a park- 
ing, place invited objections. It is the 
refusal of that objection which consti- 
tuted. a grievance and it was a grie- 
vance sustainable in law. 


119. Mr. Daphtary. relied on 
the observations of James, L. J. in Re, 
Sidebotham, (1880) 14 Ch. D. 458 that 
‘a disappointed person would not be 
a person aggrieved’ and also on the 
observations of Lord Coleridge in 
(1890) 25. Q.B.D. 357-that one. would 
not be an aggrieved. person because 
someone .was held not to have done 
wrong. In other words, it was said 
that the Advocate General would make 
submissions or advance contentions 
and the non-acceptance by the Disci- 
plinary Committee of such submissions 
would not constitute either a legal gri- 
oon or rejection of a remedy asked 
‘or 


120. Mr. Daphtary also leaned 
heavily on the decision of the Judicial 
Committee in 1961 A.C. 617 in support 
of two propositions. First, that the 
Judicial Committee found in the 
Gambian case, 1961 AC 617, that in the 
colonies the Attorney General repre- 
sented the Crown and was therefore 
the guardian of the public interest. Mr.. 
Daphtary submitted that the Advocate 
General did not represent public in- 
terest in our country and therefore 
could not be said to be a guardian of- 
publie interest. Secondly, the Judicial 
Committee in the Gambian case, 1961 
AC 617, said that in relation to disci- 
plinary proceedings if a legal practi- 
tioner was acquitted of misconduct no 
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appeal was open to the Attorney Gene- 
ral because he had done his duty and 
was not aggrieved. Extracting that 
proposition from the Gambian case, 
1961 AC 617 Mr. Daphtary submitted 
that similarly the Advocate General 
could not have any grievance where 
an Advocate was acquitted. 


121, The purpose.and the pro- 
visions of the Advocates Act, 1961 will 
determine whether the Advocate Gene- 
ral is a person aggrieved within the 
meaning of the relevant sections in the 
Act. It may not be out of place to 
refer to the Bar Councils Act, 1926 
which dealt with disciplinary conduct 
of practitioners. Prior to. the Advo- 
cates Act the High Court under, the 
Bar Councils Act, 1926 had power. to 
suspend any advocate from practice 
whom it found. guilty of professional 
or other misconduct. Under the said 
1926 Act upon receipt of. a complaint 
made to it by any court or by Bar 
Council or by any other person that 
any Advocate had been guilty of mis- 
conduct, the High Court if it did not 
summarily reject the complaint refer- 
red the case for enquiry either to the 
Bar Council or after consultation with 
the Bar Council to the Court of a Dis- 
‘trict Judge and the High Court might 
of its own -motion refer any case ‘in 
which it had reason to believe - that 
any such Advocate had been `so guilty. 
If any case was referred ‘under the 
Bar Councils Act, 1926 for enquiry, 
the case was to be enquired into by 
the Committee of the Bar ‘Council 
which was called the Tribunal. The 
Tribunal consisted of not less than 
three and not more than five members 
of the Bar Council appointed for that 
purpose by the Chief Justice or Chief 
Judge of the High. Court, and one of 
the members so appointed was the 
President of the Tribunal. The finding 
of a Tribunal was forwarded to the 
High Court through the Bar Council 
and the finding of a District Court was 
to be forwarded direct to the High 
Court with a copy: to the Bar Council. 
On receipt of. the finding the High 
Court was to fix a date for the hear- 
ing of the case- and notice of the date 
so fixed was to be given to the Advo- 
cate concerned and to the -Bar Council 
and to the Advocate General. The 
High Court was also required under 
the statute to afford the Advocate con- 
cerned and the Bar Council and the 
Advocate General an opportunity of 
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being heard before orders were pass- 
ed in that case. 


122. Mr. Desai relied on hie 
provisions of the Bar Councils Act, 
1926 to show that under the said ‘Act 
notice was to be given to the Advocate 
General and that the Advocate Gene- 
ral was entitled to be heard and he 
relied on a decision of the Judicial 
Committee in 62 Ind App 235 and 37 
Bom LR 722 = (AIR 1935 PC 168) and 
the decision of this Court in (1955) 1 
SCR 1055 = (AIR 1955 SC 223) in sup- 
port of two propositions, namely, that 
the Advocate General could prefer an 
appeal and in an appeal preferred by 
the Advocate concerned, the Advocate 
General would be a respondent to 
such an appeal. In Bharucha’s case, 
(AIR 1935 PC 168) certain Advocates 
were members of Associations declar- 
ed unlawful by Government and they 
were convicted of offences punishable 
under section 17. (1) of the Criminal 
Law Amendment Act, 1908. The High 
Court did not take any steps: against 
the Advocates on the ground that. it 
did not consider that membership of 
an unlawful Association would render 
the Advocates unfit for the exercise of 
the profession. The Advocate General 
of Bombay made.appli¢ations for spe- 


‘cial leave before the Judicial Com- 
-mittee-to appeal. against the decision 


of the High Court. The Judicial Com- 
mittee did not grant any special leave 
and agreed with the view of the High 
Court. No question was raised in the 
applications before the Judicial Com- 


“mittee as. to the maintainability of the 


applications for ‘special leave. It 
should be noticed that under the’ Bar 
Councils Act there was no provision 
for any appeal... Mr. Desai rightly 
relied on the decision of the Judicial 
Committee not for an actual decision 


that the Advocate General had a > 


right of appeal but for the purpose of 
showing that the Advocate General 
had not only locus standi to make an 
application for leave but also could be 
said to have been aggrieved by an 
order in- relation to professional mis- 
conduct of an Advocate. The Judicial 
Committee would not have entered 
into the merits of the case if the Advo- 
cate General had no right to apply for 
leave to appeal. 


123. The decision of this Court 
in Bhataraju’s case, (1955) 1 SCR 1055 
= (ATR 1955 SC 223) was to the effect 
that in an appeal preferred to the 
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Supreme Court by an Advocate against 
whom an order of suspension was 
passed by the High Court under sec- 
tion 12 of the Bar Councils Act, the 
proper respondents would be the com- 
plainant, if any, the Bar Council and the 
Advocate General of the State con- 
cerned and not the High Court. The 
appeal to this Court in Bhataraju’s 
case, (1955) 1 SCR 1055 = (AIR 1955 
SC 223) was by special leave. ‘This 
Court held that the Advocate Gen=ral, 
the Bar Council and the complainant 
would be parties to the appeal on the 
ground that notices under the Bar 
Councils Act had been issued to those 
persons. The decisions of this Court 
and the Judicial Committee both indi- 
cate that the Advocate General under 
the Bar Councils Act had locus standi 
in making .an application for leave to 
appeal and being a respondent to an 
appeal preferred by the Advocate. 


124... The position held by the 
High Court under the Bar Councils 
Act, 1926 is now occupied by the Bar 
Council under the Advocates Act. 
There are State Bar Councils and there 
is also a Bar Council of India. Every 
Bar Council is a body corporate. The 
functions of the State Bar Counci_ are 
inter alia to admit persons as advocates 
on its roll; to prepare and maintain 
such roll; to entertain and determine 
cases of misconduct against advocates 
on its roll; to safeguard the rights, pri- 
vileges and interest of advocates on its 
roll. The functions of the Bar Coun- 
cil of India are to lay down stancards 
of professional conduct and etiquette 
for advocates, to lay down the proce- 
dure to be followed by the Discipli- 
nary Committee of the Bar Council of 
India and the Disciplinary. Committees 
of the State Bar Councils, to safeguard 
the rights, privileges and interes-s of 
advocates. A Bar Council is empower- 
ed under the Act to constitute ore or 
more Disciplinary Committees, 


125. Sections 35 to 44 deal 
with conduct of Advocates and powers 
of the Disciplinary Committees of the 
State- Bar Councils as also of the Bar 
Council of India. Under section 35 of 
the Act where on receipt of-a zom- 
plaint or otherwise a State Bar Coun- 
cil has reason to believe that any advo- 
cate on its roll has been guilty of pro- 
fessional or other misconduct, it shall 
refer the case for disposal to its Dis- 
ciplinary Committee. The Disciplinary 
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Committee of a State Bar Council, if 
it does not summarily reject the com- 
plaint, shall fix a dàte for the hearing 
of the case and shall cause a notice 
thereof to be given to the advocate 
concerned and to the Advocate Gene- 
ral of the State. The. Disciplinary 
Committee of a State Bar Council after 
giving the advocate concerned and the 
Advocate General an opportunity of 
being heard, may dismiss the complaint 
or reprimand the advocate, suspend 
the advocate from practice for such 
period as it may deem fit, or remove 
the name of the advocate from the 
State roll of advocates. Where any 
notice is issued to the Advocate 
General, the Advocate General may 
appear before the Disciplinary Com- 
mittee of the State Bar Council either 
in person or through any advocate ap- 
pearing on his behalf. These pro- 
visions establish first that the Advo- 
cate General is entitled to a notice of 
the date of hearing, secondly, that no 
order can be made by the Disciplinary 
Committee without giving an oppor- 
tunity to the Advocate General of be- 
ing heard, and, thirdly, that the Advo- 
cate General may appear in person 
or through any advocate. It cannot be 
said that the Advocate General is ap- 
pearing as a friend of the Court. The 
right of the Advocate General to 
appear is based on statute. The word 
‘may’ is used to indicate the choice of 
the Advocate General to appear in 
person or through any advocate. He 
may choose not to appear at all. But 
when ‘the Advocate General does ap- 
pear, he does so by virtue of the sta- 
tutory rights and powers conferred on 
him. It is, therefore, necessary to 
know as to why notice under the Act 
is given to the Advocate General and 
why he is to be heard before an order 
T made by the Disciplinary Commit- 
ee, 


126. The Judicial Committee in 
the Gambian case, 1961 AC 617 found 
that the name of N’Jie was struck off 
the roll of barristers and solicitors of 
the Supreme Court of Gambia by an 
order of Abbott, J., Deputy Judge of 
the Supreme Court. in the Colony of 
Gambia. The Deputy Judge had juris- 
diction to represent the Chief Justice 
in the exercise of his judicial powers. 
The power to strike the name of the 
legal practitioner off the roll was held 
by the Judicial Committee not to bea 
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- judicial power but an administrative 
one of the Chief Justice of the Supreme 
Court of Gambia. Therefore, the order 
of Abbott, J. was without jurisdiction: 
The West African Court of ~Appeal 
under those circumstances set aside 
the order of Abbott, J. The At- 
torney General of Gambia there~ 
uron preferred an appeal to the 
Judicial . Committee. An appeal to 
the Privy Council lay under sec- 
tion 31 of the West African (Appeal 
to Privy Council) Order in Council, 
1949. Broadly stated, the provision 


was to the effect that any person ag- 


grieved by any judgment of the Court 


could prefer an appeal to His Majesty. ` 


The Judicial Committee construed the 
words ‘person aggrieved’ occurring in 
section 31 of the West African Order 
in Council, 1949 not tó be subjected to 
a restrictive interpretation but to in- 
clude a person who has a genuine gri- 
evance because an order has been-made 
which prejudicially affected his in- 
terest. The Attorney General of Gam- 
bia was found to have sufficient in- 
terest for the purpose-and the interest 
was held to be a public one which the 


Attorney General represented. The. 


Judicial Committee also said that if 
the Judge found the practitioner guilty 
of misconduct and the West African 
Court of Appeal of Gambia reversed 
the decision which went to the juris- 
‘diction of the Judge, or was otherwise 
a point in which public interest was 
concerned, the Attorney General would 
be a person aggrieved by. the decision. 
The Judicial Committee construed the 
words ‘person. aggrieved’ to include the 
Attorney General of Gambia as repre- 
senting the public. interest. , 


127. The most significant fea- 


ture in sections 35 and 36 of the Act- 


is that the Disciplinary Committee does 
not either give any notice to or hear 
the complainant. On the contrary 
notice is given under section 36 to the 
Attorney General and.under S. 35 to 
the Advocate General. The Discipli- 
nary Committee without giving the 
- Attorney General in one case and the 
Advocate General in another case an 
opportunity of being heard cannot pass: 
any order against the Advocate con- 
cerned. The Attorney General -under 
Article 76 of the Constitution and the 
Advocate General under Article 165 of 
the Constitution have to discharge the 
functions conferred on them by or 


Tis’, 


A.I. R. 


under the Constitution or any other 
law for the time being in force. The 
Advocates Act concerns the Advocate 
and it is in the fitness of things that 


-the Attorney General and the Advocate 


General of a State are heard as per- 
sons representing the profession which 
assists the litigant public and the courts 
in the administration of justice. The 
Attorney General and the Advocates 
General of States are persons of high 
standing and with long experience in 
the profession and it is indisputable 
that they will ever adopt any partisan 
attitude in proceedings before the Dis- 
ciplinary Committee. The Advocates 
Act gives special pre-eminence to the 


‘Attorney General and the’ Advocate 


General in disciplinary proceedings 
because itis not an attempt of the Dis- 
ciplinary Committee to redress. the gri- 
evance of an individual complainant 
but to find out whether there is any 
breach of professional standard and 
conduct. The high tradition, dignity 
and purity of the Bar is to be maintain- 
ed. The Attorney General and the 
Advocate General aré heard because 
they are heads of their respective Bar 
and the proceedings affect discipline 
and dignity of the. Bar and touch the 
professional conduct of an Advocate. 


128. They. are not parties to a 

They have no personal or pecu- 
niary or -proprietary interest in the- 
matter. It is manifest that their locus 
standi and interest is based on profes- 
sional code of conduct and for the pur- 


pose of upholding the purity of the. 


Bar and preservation of correct stan- 
dards and norms in the profession. The 
Attorney General and the Advocates 


-General will uphold the professional 


discipline, dignity -and decorum and 
that is why no order is made by the 
Disciplinary Committee without giv- 
ing | them an opportunity of being 
heard. 


129. The issue before the Dis- 
ciplinary Committee is whether there 
has been professional misconduct and 
the question has to be looked at pure- 
ly from the point of view of profession. 
The profession touches the public on 
the one hand-and the -Courts on the 
other. -On no other basis could. the 
presence of the.Advocate General be 
explained. ` 


130. In a recent decision of 
this Court in Civil Appeal No. 877 of 
1968, D/- 8-10-1968 (SC), the Commis- 
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sioner of Workmen’s Compensation 
preferred an appeal for enhancement 
of penalties against the Advocate con- 
cerned. This Court held that the 
Commissioner was entitled to maintzin 
the appeal as a person aggrieved. Mr. 
Daphtary at one stage contended that 
a complainant would not be a person 
aggrieved within the meaning of the 
relevant section of the Advocates Act 
to prefer an appeal. The decision of 
this Court repéls that submission. 


131. 
to notice that the Act uses the words 
‘person aggrieved’ and not the words 
‘party aggrieved’. First in discipli- 
nary proceedings there is no party. It 
is a matter touching the professional 
conduct of the Advocate. The enquiry 
is by the Disciplinary Committee. The 
Advocate is heard. The Attorney Gere- 
ral in one case and the Advocazes 
General in other cases are heard. They 
are heard not because they are partes 
but because they represent the interest 
of the profession. They represent the 
standards to be maintained in the pro- 
fession. Suppose, the Disciplinery 
Committee held -proceedings without 
giving notice to the Advocate Geneval 
or made an order without giving fhe 
Advocate General an cpportunity of 
being heard. In either case the Advo- 
cate General would be a person ` ag- 
grieved. Would thé participation by 
the Advocate General in the proceed- 


ings before the Disciplinary Commitzee ` 


alter the position? Neither on logic nor 
on principle could it be said that the 
Attorney General- and the Advocates 
General who have the right to be heard 
could not be persons aggrieved by “he 
decision. If they have the right to be 
heard they may have grievance as to 
the result of the hearing. 


132, The Attorney General- ae 
the Advocates General receive notice 
and are entitled to be heard by vir-ue 
of the provisions in the statute. They 
are performing statutory duties. They 
are not contemplated in the statute as 
ordinary. counsel. It was not the inten- 
tion of the statute that they would be 
merely neutral observers’ before he 
Disciplinary Committee . and they 
would have no duty to perform. They 


would have to express their views one. 


way or the other. It is true that they 
would be completely free from perso- 


- nal favour or disfavour. in these mat- 


It may not-be out of plece 
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ters touching the professional conduct. 
Their presence before the Disciplinary 
Committee is explicable only on the 
ground of adhering to the correct pro- 
fessional code. It would therefore be 
open to the Attorney General and the 
Advocate General to take the view that 
in a matter of sufficient gravity a 
completely inadequate punishment 
would not be in public interest of the 
profession. Similarly, if the punish- 
ment is severe in a case which did not 
merit such action, the Attorney Gene- 
ral and the Advocate-General would 
r persons aggrieved to have it correct- 
e 


133. To accede to the conten- 
tion of Mr. Daphtary that the words 
‘person aggrieved’ refer only to Advo- 
cates would be. misreading the provi- 
sions. The words ‘person aggrieved’ 
will be referable to the Advocate con- 
cerned, the complainant and-the Attor- 
ney General or the Advocate General 
as the case may be. The Attorney 
General and the Advocate General will 
be persons aggrieved because they are 
interested in. maintaining the profes- 
sional rectitude. The Attorney Gene- 
ral and the Advocate General have the 
right. of pre-audience. Such right de- 
termines that they are leaders of the 
profession in their respective fields. 
They will ask for maintaining the pro- 
per standards-of professional ethics. It 
is from that point of view that the 
Attorney General and the Advocate 
General will- be aggrieved persons 
when they will find that the interest 
of the Bar, the public interest have not 
been properly safeguarded by decisions 
of the Disciplinary Committee of the 
Bar Council. . ; 


134. - For these reasons I am of 
opinion that the Advocate General of 
the ‘State of Maharashtra is competent 
to appeal as a person. aggrieved under. 
section 37 of the Advocates Act, 1961. 


ORDER 


135. In accordance with the 
opinion of the majority, the appeal is 
allowed and the order of the Bar Coun- 
cil of India is set aside. There shall be 
no order as to costs. 


Appzal allowed. 
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AIR 1971 SUPREME COURT 422 
(V 58 C 97) 
(From: Calcutta)* 
J. C. SHAH AND A. N. GROVER, JJ. 

Naresh Chandra Sanyal, Appellant 
v., The Calcutta Stock Exchange Asso- 
ciation Ltd., Respondent. 

Civil Appeal No. 1626 of 1966, D/- 
25-9-1970. 

(A) Calcutta Stock Exchange Arti- 
cles of Association, Art. 24 — Forfei- 
ture of fully paid share of member — 
Separate resolutions expelling him and 
declaring him defaulter not required. 

The argument that a member of 
the Exchange forfeits his share only if 
a resolution expelling him and a reso- 
lution declaring him a defaulter are 
passed is without substance. The con- 
junctive “and” between the first two 
clauses of Art. 24 is used to indicate 
an alternative, and does not make the 
two conditions cumulative: (1936) ILR 
63 Cal. 531, Approved. (Para 7) 


(B) Companies Act (1956), Sch. 1, 
Table A Reg. 31 — Calcutta Stock Ex- 
change Articles of Association, Aris. 


22, 24, 26, 27 & 29 — Fully paid shares,, 


forfeiture of, in certain events, includ- 
ing failure to carry out engagement-— 
Obligation on the part of the Company 
to re-allot or dispose it of — Articles 
are intra vires and valid. 


Subject to the provisions of the 
Companies Act, the Company and the 
members are bound by the provisions 
contained in the Articles of Associa- 
tion. 
nal management of the Company and 
define the powers of its officers. They 
also establish a contract between the 
Company and the members and be- 
tween the members inter se. The con- 
tract governs the ordinary rights and 
obligations incidental to membership 
in the Company. In the absence of 
any provisions contained in the Com- 
panies Act which prohibit a Company 
from forfeiting a share for failure on 
the part of the member to carry out an 
undertaking or an engagement the 


Articles of a Company, which provide 


that in certain events membership 
rights of the shareholder including his 
right to the share will be forfeited, 
are binding. The Articles of Associa- 


"AFOD. No 143 of 1960, D/- 8-7- 
1964 — Cal.) 


KN/KN/E563/70/VBB/T 








The Articles regulate the inter-. 


A.J. R. 


tion of the Calcutta Stock Exchange 
expressly provide that in the event of 
the member failing to carry out the 
engagement and in the conditions 
specified therein his share shall stand 
forfeited. Articles 22, 24, 26, 27 & 29 
of the Calcutta Stock Exchange relat- 
ing to forfeiture of shares in certain 
events are, therefore, valid. ILR 
(1950) 1 Cal 235, Approved; AIR 1964 
SC 250, Ref. (Para 15) 

Article 27 of the Exchange is in 
terms mandatory. The share after 
forfeiture in the hands of the Company 
is subject to an obligation to dispose it 
of. On that account there is no redu- 
ction of capital by mere forfeiture. 

(Para 12) 

Tt is not correct to argue that for- 
feiture of shares is permissible only in 
cases expressly contemplated by Table 
A-Model Article, ie, for non-pay- 
ment of calls in respect of a share 
which is not fully paid up. (Para 14) 

(C) Companies Act (1956), Sch. 1, 
Table A Reg. 31 — Forfeiture of fully 
paid share — Caleutta Stock Exchange 
Articles of Association, Arts. 33, 29 — 
Forfeiture of share of member for 
failure to carry out engagement — Ba- 
lance remaining on hand after satisfy- 
ing liabilities and engagements of de- 
faulting shareholder to Exchange and 
its members in the hands of Exchange, 
must be returned to defaulting share- 
holder — Article 29 of Exchange is to 
be read subject to Art. 33 — Article 
giving power to company to appropri- 
ate balance in hand would be contrary 
to intendment. of S. 74, Contract Act 
— Forfeiture of share is in the nature 
of imposition of penalty. 

Granting that Art. 33 deals with 
those cases in which lien alore is en- 
forced and not in cases where forfei- 
ture is levied, and the obligation of the 
defaulting shareholder is determined 
by Art. 29, on the principle underlying 
S. 74 of the Contract Act the Exchange 
had no right to hold, out of the sale 
proceeds of the share, any amount in 
excess of the amount due to it or its 
member. AIR 1963 SC 1405, Ref. 

(Paras 18, 19, 20, 21) 
Cases Referred: Chronological Paras 
(1964) ATR 1964 SC 250 (V 51)= > 
(1964) 3 SCR 698, Sri Gopal 
Jalan and Co. v. Calcutta Stack 
11, 13 


. Exchange Association Ltd: 

(1963) ATR 1963 SC 1405 (V 50)= 
(1964) 1 SCR 515, Fateh Chand 
v. Balkishandas 20 


1971 


(1950) TLR (1950) 1 Cal 235, 
Calcutta Stock Exchange Asso- 
ciation Ltd. v. S. N. Nundy .& 

o. 10, 11, 13 

(1936) ILR 63 Cal 531, Surajmal 
Mohta v. Ballabhdas Mohta 7 

Mr. R. B. Datar, Advocate, amieus 
curiae, for Appellant; Mr. B. Sen, Sr. 

Advocate, (M/s. N. R. Khaitan end 

B. P. Maheshwari, Advocates, with 

him), for Respondent. 

Judgment of the Court was dali- 
vered by 


SHAH, J.: Naresh Chandra Sanyal 
was the holder of a fully paid-up share 
of the Calcutta Stock Exchange Asz0- 
ciation Ltd. hereinafter called ‘the Ex- 
change’. As a member of the Exchange 
he was authorised to carry on business 
as a broker in shares, stocks and seru- 
rities in the hall of the Exchange. In 
December 1941 Sanyal purchased one 
hundred shares of the Indian Iron & 
Steel Company Ltd. from Johurr-ull 
Daga & Company, but did not arrange 
to take delivery of the shares on ‘he 
due date. Johurmull Daga and Com- 
pany sold the shares pursuant to the 
authority given to them by the Sub- 
Committee - of the Exchange. “he 
transaction resulted in a loss of Rupees 
438/10/~. The Sub-Committee direct- 
ed Sanyal to pay the amount due by 
him, but he failed to carry out that 
direction. 

2. On January 7, 1942 the ccm- 
plaint of Johurmull Daga & Company 
was referred to the Full Committee of 
the Exchange. Sanyal failed to pay the 
amount directed to be paid by him and 
he was by resolution dated February 
19, 1942 declared a defaulter. On Sep- 
tember 1, 1942, at a meeting at which 
Sanyal was present, the Full Commit- 
tee resolved that the share standing in 
his name be forfeited to the Exchange 
with effect from September 1, 1942 
and that Sanyal be expelled from the 
membership of the Exchange. 

3. Sanyal then instituted an 
action in the High Court of Calcutta 
on its original side, claiming a dezla- 
ration that the articles of the Exchange 
providing for “forfeiture of a fully 
paid up share were ultra vires and il- 
legal” and that “particularly Arts. 21, 
22 and 24 were invalid”; that the skare 
held by him had not been “properly 
forfeited” by the Exchange and 
forfeiture of the share was “irregular, 
void and inoperative and was not bind- 
ing upon him.” He also claimed an 


that. 
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order that he be restored to the mem- 
bership of the Exchange and that the 
share register be rectified accordingly. 
In the alternative Sanyal claimed a 
decree for Rs. 55,000/- being the value 
of the share, or in any event to the 
surplus of the sale proceeds after 
“liquidating the debts due by him to 
the Exchange.” The suit was resisted 
by the Exchange. The Trial Court 
dismissed the suit. In appeal under 
the Letters Patent the decree was con- 
firmed. With special leave Sanyal 
has appealed to this Court in forma 
pauperis. 

4. The relevant Articles of 
Association of the Exchange are these: 

Art. 21. “The Committee shall have 
power to expel or suspend any mem- 
ber or if being firm any member or 
authorised assistant of the firm in any 
of the events following: i 

x x x x x x 

(6) If the member or if being a 
firm any member or authorised assis- 
tant of the firm refuses to abide by the 
decision of the Committee in any mat- 
ter which under these articles or under 
the Bye-Laws for the time being in 
force is made the subject of a refer- 
ence to the Committee. 
x x x x x 


Provided always that in every case 
arising under the provisions of sub-sec- 
tions (5), (6), (7) and (8) of this Article 
no resolution for the exvulsion of a 
member or if being a firm any member 
or authorised assistant of the firm 
shall be valid unless passed by a majo- 
rity consisting of not less than two- 
thirds of the members of the Commit- 
tee at a meeting specially convened 
for the purpose and at which meeting 
not less than two-thirds of the mem- 
bers of the Committee at a meeting 
specially convened for the purpose and 
at which meeting not less than seven 
members of the Committee shall be 
present.” 


Art. 22. “Any member who has 
been declared a defaulter by reason of 
his failure to fulfil any engagement 
between himself and any other mem- 
ber or members and who “fails to ful- 
fil such engagements within six months 
from the date upon which he has been 
so declared a defaulter shall at the 
expiration of such period of six calen- 
dar months automatically cease to be a 
member.” 

Art. 24. “Upon any member ceas- 
ing to be a member under the provi- 
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sions of article 22 hereof and upon any 
resolution being passed by the Com- 
mittee expelling any member- under 
the provisions of Article 21 hereof or 
upon any member being adjudicated 
insolvent the share held by such mem- 
ber shall ipso facto be forfeited.” 

Art. -27. “Any share so forfeited 
shall be deemed to be the property of 
the Association, arid the Committee 
shall sell, re-allot, and otherwise dis- 
pose of the same in such manner to the 
best advantage for the satisfaction of 
all debts which may then be due and 
owing either to the Association or any 
of its members arising out of transac- 
tions or dealings in stocks and shares.” 

Art. 28. “Any. member whose share 
has been so forfeited’ shall. notwith- 
standing be liable to pay and shall 
forthwith pay to the Association all 
moneys owing by the member to the 
Association at the time of the forfei- 
ture together with interest thereon, 
from the time of forfeiture until pay- 
ment at 12 per cent per annum and 
the committee may enforce the pay- 
ment thereof, without any deduction 
or allowance for the value of the share 
at the time of forfeiture.” 


Art. 29. “The forfeiture Seu R 
shall involve the extinction of all in- 
terest in and also of all claims and 
demands against the Association in res- 
pect of the share, and all other rights 
incidental to the share, except . only 
such of those rights as by these Arti- 
cles expressly saved.” - = 

Art. 31. “The Association shall 
have a first and paramount lien upon 
the share registered in the name of 
each member. and upon the proceeds 
of sale thereof for his debts, liabilities 
and engagements. x "x x 

Art. 32. “For the purpose of en- 
forcing such Hen the Association may 
sell the share subject “thereto in such 
manner as they think fit. x x x” 

Art. 33. “The net proceeds of any 
such sale shall be applied in or to- 
wards satisfaction of the debts, liabi- 
ities, or engagements, residue (if any) 
paid to such member, his - executors, 
administrators, committee curator or 
other representatives.” - _ 

4A. The relevant prelaws of 
the Exchange are: - 

“Settlement of Disputes. — All 
disputes, complaints and claims bpe- 
tween by and against members shall, 
on the application of either party, be 
‘decided by the Committee or by a 


if no appeal is 


ALR. 


Standing or Special Sub-Committee 
appointed by the Committee for ihe 
purposes. In the event of the matter 
being decided by the Committee the 
decision shall be final and binding 
upon all members concerned but any 
member aggrieved with the decision of 
the Standing or Special Sub-Commit- 
tee may, within seven days of such 
decision being given, appeal to the 
Committee whose decision shall . be 
final. In the event of any member or 
members refusing, neglecting or fail- 
ing to observe, carry out or comply 
with any decision of the Committee. or 
preferred, with the 
decision of the Standing or Special 
Sub-Committee, -such member or 
meémbers so in default shall be dealt 
with by the Committee under the 
rules, regulations and/or bye-laws of 
pea Association for. the time being in 
orce.” 


Bye-law 13 — “Defaulters. — Any 
member who shall fail to pay any 
subscription or other moneys due by 
him to the Association on due date, or 


„who shall fail to fulfil any engagement 


between himself and another member 
or members may be declared a “de- 
faulter” by the ` Committee and on 
such declaration his name shall be 
posted’ as a “defaulter” on the notice 
board of the Association and so. long as 

name remains so “posted he shall 
not be at liberty to exercise any of the 
privileges of membership.” 


5. Under the scheme of. the 
Articles -of Association of the Ex- 
change, the Committee is authorised to 
xpel or suspend a member on the 
ground, inter alia, that he refuses to 
abide by the decision of the Committee 
in any matter which is under the Arti- 
cles or under the Bye-laws referred to 
the Committee. A person declared a 
“defaulter” because he fails to - fulfil 
any engagement between himself and 
any other member or members within 
six months from the date-on which he 
has been declared a defaulter, ceases ` 
to be a member of the Exchange and 
his share also stands forfeited. The 
share so forfeited is deemed to be the 
property of the Exchange. But the 
Committee must sell, re-allot or other- 
wise dispose of the share for satisfac- 
tion of the debts which -may then be 
due and owing by the defaulter to the 
Exchange or to any of its members 
arising out of transactions or dealings - 
in stocks and shares. Forfeiture of a 


1971 
share involves extincticn of all interest 


in and also of all claims and 
demands against the Exchange in 
respect of the share and all 


other rights incidental to the skare,. 


but not the liability of.the erstwhile 
member to discharge his liabilities to 
the Exchange. The Exchange has a 
first lien upon the share of a member 
and upon the proceeds òf sale theréof 
for his debts and liabilities and in en- 
forcement of the lien, the Exchange 
may sell the share. The net proceeds 
of the share subject te the lien if sold 
will be applied in or towards satisfac- 
tion of the debts, liabilities or engage- 
ments of the shareholder ‘and the resi- 
due, if any, paid to such member his 
executors, administrators, committee, 
curator or other representatives. 


6. In this appeal counsel for 
Sanyal contended, that under the 
Indian Companies Act, 1913, a ĉully 
paid up share cannot be forfeitec for 
failure to carry out any engagement 
by the shareholder other than an 
engagement to pay. a call made by the 
Company to pay unpaid capital; that 
the procedure followed by the 3ub- 
Committee of the Exchange waz -ir- 
regular in that Sanyal had no notice 
of the meeting of the Committee to 
declare him a defaulter; that a Com- 
mittee had no. authority under the 
Articles of Association to direct sale of 
the share; and that in any event 
Sanyal was entitled to the balance re~- 
maining on hand with the Exchange 
after satisfying his debts, liabi_ities 
and engagements under the Articles of 
Association. 


he For failure to abide by the 
decision of the Committee in respect 
of his liability to pay the amount of 
loss due to Johurmull Daga & Com- 
pany Sanyal was declared a defaulter, 
and when he continued to remain a 
defaulter for six -months he was by 
resolution of the Full Committee ex- 
pelled from the membership of the 
Exchenge.. The Full: Committee also 
resolved to forfeit his share. The Ex- 
change thereafter disposed of the 
share for Rs. 55,000/-. The argument 
raised by counsel for Sanyal that a 
member of the Exchange forfeits his 
share only if a resolution expelling 
him and a resolution declaring him a 
defaulter are passed is without sabst- 
ance. The conjunctive “and” between 
the first two clauses cf Art. 24 is used 


call made 
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to indicate an alternative, and does 
not make the two conditions cumula- 
tive. We agree with the observations 
of Panckridge, J., in Surajmall Mohta 
v. Ballabhdas Mohta (1935) ILR 63 Cal 


- 531. that 


“Art. 24 is carelessly drawn, be- 
cause, on its literal applization, before 
his share could be forfeited, a member 
would both have to be expelled by the 
Committee under Art. 21 and automati- 
cally cease to be a member under Arti- 
cle 22. Clearly this cannot be the 
intention of the article and it is obvi- 
ous that by a slip, “and” has been sub- 
stituted for “or’,” 


8. In any event the Full Com- 
mittee passed on February 19, 1942 a 
resolution declaring the appellant a 
defaulter. The appellant did not car- 


-ry out his engagements for a period of 


six months thereafter. By resolution 
dated September 1, 1942 at a meeting 
of the Full Committee the appellant 
was expelled from the membership of 
the Exchange and.it was resolved that 
his share shall stand forfeited. 

9, There is no provision in the 
Indian Companies Act, 1913, which 
restricts the exercise of the right of 
the Exchange to forfeit shares, for 
non-payment of a call only. The 
Indian’ Companies Act, 1913, made no 
provision. relating to forfeiture of 
shares. By S. 17 (2) of the Act, a com- 
pany could adopt the regulations con- 
tained in Table A in the First Schedule 
but the Company was not bound to do 
so.°. Regulations 24 to 30 of Table A 
dealt with the power and the proce- 
dure relating to forfeiture of shares. 
Regulation 24, it is true, provided for 
exercise of the power to forfeit a share 
when there was default in paying calls, 
but no inference follows therefrom 
that the share of a member could be 
forfeited only for non-payment of a 
in respect of the shares 
which were not fully paid up. 


10. In The Calcutta Stock Ex- 


change Association Ltd. v. S. N. Nundy 


& Co.; ILR (1950) 1 Cat 235, Harries 
C. J. after examining the provisions of 
the Companies Act 1913 in great de- 
tail ` reviewed ‘the decisions of the 
Courts in England and of the 
High Court of Calcutta and obser- 
ved that the Indian Companies Act as 
well as the English Companies Act con- 
template, recognize and sanction for- 
feiture generally and not for non-pay- 
ment of calls only; that a company 
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may by its Articles lawfully provide 
for grounds of forfeiture other than 
non-payment of call, subject to the 
qualification that the Articles relating 
to forfeiture do not offend against the 
general law of the land and in parti- 


cular the Companies: Act,‘and public’ 


policy; and that the forfeiture contem- 
plated does not entail or effect a reduc- 
tion in capital or involve or amount 
to purchase by the Company. of its 
own shares nor does it amount to traf- 
ficking in its own shares. The Court in 
that case was concerned to determine 
the true effect of the Articles of the 
Exchange which fall to be interpreted 
in this case. 


11. This Court in Sri Gopal 
Jalan and Co. . v. Calcutta Stock Ex- 
change Association Ltd. (1964) 3 SCR 
698 = (AIR 1964 SC 250) also 
considered whether forfeiture of 
shares resulted in reduction’ of 
capital contrary to the provisions of 
the Companies Act where power of 
forfeiture was given by the Articies 
for failure to carry out an undertak- 
ing or satisfy an obligation of the 
member. The Court in that case was 
interpreting the Articles which fall to 
be interpreted: in this appeal. The 
Court held that the Exchange was not 
liable to file any return.of the. forfeit- 
ed shares under Section 75 (D 


of the Indian Companies ‘Act, 1956 


when the- shares were reissued. 
The Court observed that when a'share 
is forfeited and reissued, there is no 
allotment, in the sense of appropriation 
of shares out of the authorised and un- 
appropriated capital, and Sg ater the 
observations of Harries, C. in S. N. 
Nundy’s case ILR (1950) 1 ci 235 that 
“On such forfeiture all that happened 
was that the right of the particular 
shareholder disappeared but the share 
considered as a unit of issued capital 
continued to exist and was kept in sus- 
pense until another shareholder was 
found for it”. In the view of this 


Court, the shares so forfeited may not, 


be “allotted” in the sense in which that 
word is understood in the Companies 
Act. The Court also pointed out that 
reissue of forfeited shares is not al- 
lotment of the shares but only a sale, 
for, if it were not so the -forfeiture 
even for non-payment of call would 
be invalid as involving an illegal redu- 
ction of capital. 

12. Article 27 of the Exchange 
lit may be recalled'is in terms. manda- 


A.L R. 


tory. The share forfeited to the Ex- 
change must be reallotted or other- 
wise disposed of; it cannot be retained 
by the Exchange. The share after for- 


_feiture in the hands of the Company 


is subject to an obligation to dispose it 
of. On that account there is no redu- 
ction of capital by mere forfeiture. 


.. 13. Mr. Datar appearing for the 
appellant however contended that in 
Sri Gopal Jalan & Company’s case, 
(1964) 3 SCR 698 = (AIR 1964 SC 250) 
the parties argued the case on the 
footing that Articles of Association of 
the Exchange were not invalid, where- 
as in the present ease the validity of 
the Articles is challenged.. But the 
Court in citing with approval the 
observations of Harries C. J. in S. N. 
Nundy’s case, ILR (1950) 1 Cal 235 did 
in effect pronounce upon He validity 
of the. panels: 


14, `A forfeited Te is, there 
fore, merely a share available to the 


Company for sale and remains vested 


in the Company for that purpose only. 
By: forfeiting a share pursuant to the 
authority of the Articles of Associa- 
tion, no reduction. of capital is achiev- 
ed. : We are unable to agree with coun- 
sel for Sanyal that forfeiture of shares 
is permissible only in cases expressly 
contemplated by Table A—Model Arti- 
cles ie., for non-payment of calls in 
respect ‘of a share- which is not fully 
paid up. : 


15. Subject to- the ` provisions 
of the Companies Act the Company 
and the members are bound ;by the 
provisions contained in the Articles of 
Association. The Articles regulate the 
internal management of the Company 
and define the powers of its officers. 
They also establish a contract between 
the Company.and the ‘members and 
between. the members inter se. The 
contract governs the ordinary rights 
and obligations incidental to member- 
ship in the Company. In the absence 
of. any provisions contained in the 
Indian Companies Act which prohibit 
a Company from forfeiting a share for 
failure on the part of the member to 
carry out an undertaking or an enga- 
gement the Articles of a Company 
which provide that in certain events 
membership rights of the shareholder 
including: his right to the share will be 
forfeited are binding. The articles of 
Association of the Exchange expressly 
provide that in the event of the mem- 
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ber failing to carry out the engage- 
ment and. in the conditions specified 
therein his share shall stand forfeited. 
Articles 22, 24, 26, 27 and 29 of the 
Exchange relating to forfeiture of 
ae in certain events are therefore 
valid. 


16. There is in our judgment 
nothing in the procedure followed by 
the Sub-Committee and the Full Com- 
mittee which rendered the forfe-ture 
of Sanyal’s share illegal. It is not in 
dispute that Sanyal incurred liability 
in favour of one of the members of 
the Exchange to pay Rs. 438-10-8 in 
the transaction relating to the sale of 
Indian Iron & Steel Company’s shares 
and he failed to discharge that liabi- 
lity. He continued to remain in default 
for six months even after the resolu- 
tion of the full Committee, and on that 
account he ceased to ke a member and 
his share was. forfeited. The High 
Court has found that the copies o= the 
letters dated 9th, 10th, 16th, 17th and 
20th December, 1941, and of 8th 
January, lith & 19th February, 1942, 
were sent to Sanyal and the usual 
notices relating to the complaints p_aced 
before the Sub-Committee or the Full 
Committee were served upon Sanyal, 
that such notices were posted or the 
notice board of the Exchange that the 


appellant . had opportunities at all’ 
stages of the proceedings to zome 
before the Exchange and _ refute 


the charges made against him and 
that at no stage of the proceeding un- 
til September 1, 1942, did Sanyal ap- 
pear before the Sub-Committee or the 
Full Committee. The High Court 
was of the view that the order had 
not been made against Sanyal con- 
trary to the rules of natural justice. 
It is true that Johurmull Daga com- 
plained about the default committed 
by Sanyal on December 9, 1941 and 
the meeting of the Sub-Committee was 
held on December 10, 1941. Granting 
' that the letter of the Sub-Committee 
enclosing’ a copy of the complaint 
dated December 9, 1941, serit by post 
to Sanyal may not have reached him 
because he had left Calcutta, he had 
still ample notice of the proceeding of 
the Sub-Committee because intimation 
was given to him by the notice posted 
on the board of the Exchange. Sanyal 
raised no contention at any stage 
before the Sub-Committee or before 
the Full Committee that he had not 
received the notices of the meetings 
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dated December 10, 1941, December 
17, 1941, January 7, 1942 of the Sub- 
Committee and of the meeting dated 
February 19, 1942 of the Full Com- 
mittee. Regularity of the proceedings 
of the Committees at the various meet- 
ings is not challenged before us. We 
are unable to agree with the conten- 
tion raised by counsel for Sanyal that 
the rules of natural justice were not 
complied with when the Sub-Com- 
mittee and the Full Committee passed 
ase impugned resolutions against San- 
yal. 


17. There is no substance in 
the plea that the Committee had no 
jurisdiction to order. sale of the share 
forfeited. Article 27 declares that the 
forfeited share is the property of the 
Exchange and that the Committee of 
the Exchange shall sell, re-allot or 
otherwise dispose of tke share, for 
satisfaction of all debts due by the 
member to the Association or its mem- 
bers out of transactions in shares and 
stocks. Under its articles the Ex- 
change has authority to sell the share 
and to appropriate the sale proceeds 
towards satisfaction of the debts, liabi- 
lities or engagements. 


18. But are we unable to agree 
with the view taken by the High Court 
that the. balance of the amount remain- 
ing due after satisfying the liabilities 
of Sanyal remained the property of 
the Exchange and that Sanyal had no 
right thereto. Under the stipulations 
contained in Arts. 21, 22, 24, the share 
ofthe defaulters of expelled member 
stands forfeited for failure to fulfil his 
obligation. The share of Sanyal by ex- 
press resolution was forfeited. After 
applying the amount realised on sale 
of the share towards satisfaction of the 
debts, liabilities and engagements of 
Sanyal to the Exchange and its mem- 
bers, the balance remaining in the 
hands of the Exchange had to be held 
for and on behalf of the appellant. 
That is expressly provided in Art. 33. 
The expression used in Art. 29. “The 
forfeiture x x shall involve the ex- 
tinction of all interest” is subject tof 
those rights as by the Articles are 
saved, and Art. 33 saves to the default- 
ing shareholder whose share is for- 
feited the right to the balance remain- 
ing with the Exchange. Even assum- 
ing that Articles 24 & 31 reserve to the 
Exchange two distinct powers the 
power to forfeit and the power to ex- 
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ercise a lien, and that Art. 33 only ap- 
plies to sale in enforcement of a lien, 
and not to a sale under Art. 27, we are 
of the view that the balance on hand 
after satisfying the liability of the de- 


faulter must still be returned to the. 


defaulting shareholder. The power to 
forfeit does not imply authority to ap- 
propriate the balance remaining in 
hand after satisfying the liabilities and 
obligations of the defaulter to the Ex- 
change and its members. Any such 
implication would be contrary to the 
a cent of S. 74 of the Contract 
ct 


19.. The power > of the Exchange 
to forfeit the shares arises out of the 
Articles and its source is in contract. 
Forfeiture of share is in the nature 
of imposition of a penalty. : Section 74 


of the Indian Contract Act provides: ` 


“When a contract has been broken, 
if a sum is named in the contract as 
the amount to be paid in case of such 
breach, or if the contract contains any 
other stipulation by way of penalty, 


the party complaining of the -breach is. 
entitled, whether or not actual damage. 


or loss is proved to have been caused 
thereby, to receive from the party 
who has broken the contract reason- 
able compensation not exceeding the 
amount .so named or, as the case may 
be, the penalty sipulia for. 

X`. X. 

20. © In Patch Chand we Bal: 
kishan Das, (1964) 1 SCR 515 = (AIR 
1963 SC 1405) this Court ‘in dealing 
with a case in which a claim for dama- 
ges for breach of-contract to sell a lien 
of immovable - property. arose, pro- 
nounced that. the expression “the con- 
tract contains any other stipulation by 
way of. penalty” comprehensively ap- 
plies to every covenant. 
penalty whether it is for payment’ on 
breach of contract of money, or deli- 
very of property in future, or for for- 
feiture of right to money or other pro- 


perty already delivered. ` Duty not to 


enforce the penalty clause but only to 
award reasonable compensation is sta- 
tutorily imposed upon courts by S. 74 
of the Indian Contract Act. In all 
cases, therefore, where. there is a stipu- 
lation in the nature of penalty for 


forfeiture of an amount. deposited. 


pursuant to the terms ‘of a contract 
which expressly provides for forfeiture 


the Court has jurisdiction to award. 


such sum only as it considers reason- 


“able, but not exceeding the amount 


between the parties: 
.a contract in terrorem is 
and the Court refuses 


involving a- 


ALR. 


specified in the contract as liable to 
forfeiture. The same principles, in 
our judgment, would apply in the case 
in which there is a stipulation in the 
contract by way of a penalty, and the 
damages awarded to the party com- 
plaining of the breach will not in any 
case exceed the loss suffered by the 
complainant party. It was observed at 
p. 526 (of SCR) = (at pp. 1410-1411 of 
ATR) in Fateh Chand’s case, (1964) 1 
SCR 515 = (AIR 1963 SC 1405): 


“The section (S. 74) is clearly an 
attempt to eliminate the somewhat 
elaborate refinements made under the 
English common law in distinguishing 
between--stipulations providing for 
payment of liquidated damages and 
stipulations in the nature of penalty. 
Under the common law a genuine pre- 
estimate of damages by mutual agree- 
ment is regarded -as a stipulation 
naming liquidated damages and binding 
a stipulation in 
a penalty 
to enforce it, 
awarding to the aggrieved party only 
reasonable compensation. The Indian 
Legislature has sought to across the 


- web of rules and presumptions under 
. the English common law, by enacting 


a uniform principle applicable to all 
stipulations naming amounts to be paid 
in case of breach, and stipulatioris by 
way of penalty.” 


The Court also observed at p. 
(of SCR) = (at p. 1412 of AIR): 


“Section 74 declares the law as to 
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‘lability upon breach of contract where 


compensation is by agreement of the 
parties pre-determined, or where there- 
is a stipulation by way of penalty. But 
the application. of the enactment is not 


` restricted to.cases where the aggriev~ 


ed party claims relief .as a plaintiff, 
The section does. not confer a special 
benefit: upon any. party; it merely: de- 
clares the law that notwithstanding 
any term in the contract. predetermin- 
ing damages or providing for -forfei- 
ture of any property by way of penal- 
ty, the Court will award to the party 
aggrieved only reasonable compensa- 
tion not -exceeding the amount named 
or penalty stipulated.” 


Granting that: Art. 33 deals with those 
eases in which lien alone is’ enforced 


ard not in eases where forfeiture is 


levied, and the obligation of the de- 
faulting shareholder is determined by 


- Art. 29, in our judgment, on the prin- 


1971 


ciple underlying S. 74 of the Contract 
Act the Exchange had no right to hold 
out of the sale ‘proceeds of the share 
any amount in excess -of the amount 
due to it or its member. 


21. The Exchange may not pur- 
chase its own shares. If.it does so, it 
amounts to reduction of capital. ‘The 
legal theory of forfeiture is thak a 
share forfeited is only taken over by 
the Company with the cbjection of dis- 
posing it of to satisfy its claim to en- 
force which the share was forfefted 
and all other obligations arising against 
him out of his membership. The Com- 
pany is given this right to recover the 
loss suffered by.it by reason of the 
breach of contract committed by the 
shareholder. If the Company is per- 
mitted to retain the balance of the 
amount after satisfying the debts, lia- 
bilities and engagements of the share- 
holder, the transaction would not be 
different from one purchasing the 
share of the defaulting shareholder for 
a value equal to the amount of his 
obligations. 
legal. We are therefore unable to 
agree with the High Court that the Ex- 
change was entitled to retain the ba- 


lance after satisfying the debts, liabi-- 


lities and engagements of the appellant 
to the other members or to the Ex- 
change. 


22. - The decree passed by the 
High Court is set aside and the case 
remanded to the High Court for deter- 
mining the extent of the liabilities of 
the appellant to the Exchange not only 
in respect of the transactions with 
Jchurmull Daga but in respect of all 
other outstanding liabilities of the ap- 
pellant to other members of the Ex- 
change and to the Exchange which are 
enforceable under the Articles. The 
appellant is entitled to receive from 
the Exchange the balance remaining 
due after deducting the aggregate 
amount or value of the obligations. He 
will be entitled to interest on the ba- 
lance at the rate of 6% per annum 
from the date of the institution of the 
suit. Parties will bear their own costs 
throughout. ` ` 


l 23. This appeal. was filed in 
forma pauperis. The appellant will 
pay the Court-fee payable on the me- 
morandum of appeal if he had not seen 
permitted to appeal in forma pauperis. 

Case remarded. 
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(From: Allahabad) 


S. M. SIKRI, V. BHARGAVA AND 
LD. DUA, JJ. ; 

Bhagwan Swarup, Appellant vw. 
The State of U. P., Respondent. 

Criminal Appeal No. 251 of 1969, 
D/- 18-8-1970. 

Penal Code (1860), S. 302—Charge 
against accused under S. 302 — Ac- 
cused’s death sentence confirmed by 
High Court after believing evidence— 
Failure of accused to show grounds for 
interference in appeal arising out of 
special leave — Supreme Court refus- 
ed to interfere. (Para 6) 


The following Judgment of the 
Court was delivered by 


SIKRI, J.: In this case we gave 
special leave because in the petition 
filed by the appellant through jail it 
was alleged that his advocate was not 
heard in the case because he was busy 
in another case in another court and 
arrived too late to argue the murder 
reference and the appeal before the 
High Court. We had issued Notice to 
the Government to show cause why 
special leave should not be given but 
the Government did not inform us 
about the true state of affairs. Now, 
the learned Advocate for the State of 
U. P. has read to us a letter from the 
Government Advocate who argued the 
appeal and murder reference before 
the High Court, stating that the facts 
as stated in the petition are not true. 
But in order to avoid delay resulting 
from an enquiry into this matter we 
decided to hear the case on merits. We 
had appointed a counsel amicus curiae 
and he was ready to assist us. 


2. He has taken us through the 
evidence and he has urged certain 
submissions which we will presently 
notice. It has not been shown to us 
by, the learned advocate that there is 
any case for disturbing the concurrent 
findings of the learned Sessions Judge 
and the High Court.. 


3. The prosecution story which 
has been accepted by the learned Ses- 
sions Judge. and the. High Court is as 
follows: 


` 4. ` On 25th of December, 1967, 
at about mid-day, the appellant Bhag- 
wan Swarup, and Babu Lal, who has 
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been convicted by the High Court 
under Ss. 326/34/394 of the Indian 
Penal Code, were going on a bicycle 
on the service road on the bank of the 
canal minor in village Dabha. Dhan 
Singh deceased was going anead on a 
new bicycle. When Dhan Singh reached 
the grove of Jagdish Prasad Sharma, 
Bhagwan Swarup and Babu Lal drag- 
ged Dhan Singh into the grove with 
the object of robbing him of his new 
bicycle. When Dhan Singh raised an 
alarm, Bhagwan Swarup whipped out 
a knife and stabbed Dhan Singh in the 
neck. On hearing the alarm raised by 
Dhan Singh, Ravindra Kumar (P.W. i), 
Roshan Lal (P.W. 2) and Gajendra Pal 
Singh, who were passing on the ser- 
vice road, rushed to the grove and saw 
the incident. On seeing these wit- 
nesses, the two accused picked up the 
old bicycle as well as the new bicycle 
of Dhan Singh and ran away—Bhagwan 
Swarup riding the old bicycle and 
Babu Lal the new bicycle. They were 
chased by the aforesaid three witnesses 
shouting. Kamlu (P.W. 3) who was 
coming with a bundle of pulas on his 
head from the opposite side obstruct- 
ed Bhagwan Swarup and Babu Lal by 
throwing his bundle in their way. Im- 
mediately Roshan Lal and others 
reached there and after beating them 
arrested both Bhagwan Swarup and 
Babu Lal. They were taken along 
with the bicycle into the grove where 
Dhan Singh was lying with injuries, 
bleeding profusely. The report was 
recorded at the police station at 2 p.m. 
the same day and the investigation was 
undertaken by K. C. Tyagi (P.W. 7), 
who immediately went to the scene of 
occurrence and seized the knife which 
was lying near the body of Dhan 
Singh deceased. 


5. The prosecution story is sup- 
perted by Ravindra Kumar (P.W. 1), 
Roshan Lal (P. W. 2) and Kamlu (P. W. 
3). Dr. D. N. Tewari, Medical Officer, 
who conducted the post mortem exa- 
mination on 26-12-1967 at 4.35 p.m. 
found one incised wound on the left 
side of the neck and one punctured 
wound below the aforesaid wound and 
one more punctured wound on the 
right side of the neck of the deceased. 
The last two wounds, according to him, 
may have been caused by one hlow. 
It has been found that neither Ravin- 
dra Kumar nor Roshan Lal knew ihe 
two appellants before and they had no 
reason to falsely implicate the appel- 
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lants. The High Court disbelieved the 
case of Bhagwan Swarup that there 
had been a marpit between Roshan 
Lal and Durjan Kadhera, a cousin of 
Bhagwan Swarup, and it is because of 
this fact Roshan Lal had falsely impli- 
cated Bhagwan Swarup. It is stated 
in the judgment of the High Court 
that the High Court sent for the 
records, if any, to ascertain if a report 
was made in connection with the 
marpit and alsc for the medical evi- 
dence about the injuries suffer- 
ed by Reshan Lal and Durjan Kadhera 
and they were informed that the 
records had been weeded out, and 
even if a report had been made, it was 
no longer available. It was however 
found from the report of the Civil 
Surgeon that Reshan Lal was treated 
from 9th October, 1959 to 8th Novem- 
ber, 1959 as. an indoor-patient and 
although there was no evidence of 
the treatment o? Durjan Kadhera the 
record showed that he was X-rayed on 
the 23rd October, 1959. The High 
Court further found that no such plea 


-was taken by Bhagwan Swarup before 


the Committing Magistrate and it was 
made out for the first time before the 
Sessions Judge. The High Court care- 
fully analysed the evidence of Ravin- 
dra Kumar and Roshan Lal and they 
saw no reason to disbelieve either of 
them. Kamlu (P.W. 3) was also þe- 
lieved by the High Court even though 
he was examined by the Investigating 
Officer 19 days after the occurrence. 
The reason given was that Kamlu went 
eway to consult a doctor as he was 
suffering from asthma and could be 
examined only during the next visit 
ef the Investigating Officer of Dhaha 
village, and his name was mentioned 
in the First Information Report. 


6. Learned Counsel for the ap- 
pellant, Mr. K. L. Mehta, has urged 
before us a number of points. His 
first point is that Bhagwan Swarup 
had his own cycle and even after the 
incident he rode on his own cycle and 
it must have been the other accused 
who wanted to steal the cycle. Be that 
as it may, it was not Babu Lal but 
Bhagwan Swarup who inflicted the 
injuries. The second point is that 
Bhagwan Swarup and the deceased 
Dhan Singh resided in the same vil- 
lage while the cther accused Babu 
Lal resided at Khurrampur village, 
which is about 20 miles away and it is 
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not probable that Bhagwan Swarup 
would kill a resident of his own wil- 
lage in the company of a person ccm- 
ing from a village 20 miles away. We 
see no force in this poirt. There is no 
doubt that Bhagwan Swarup and Babu 
Lal were going together -on a cycle 
and they were captured together. The 
third point, the learned Counsel for 
the appellant, raised was that all the 
eye-witnesses are relations among 
themselves. This has no relevance n- 
less it is established that there was 
previous enmity between Bhagwan 
Swarup and the eye-witnesses. The 
fourth point raised was that the eye- 
witnesses were inimical to the appel- 
lant but we have already noticed that 
the High Court did not find any sub- 
stance in this point. We may add that 
the incident on which the enmity is 
alleged to have been founded took 
place as long ago as 1959 and there are 
no particulars of the actual incicent 
which are available. The appellant 
was then 8 years old andit is unlikely 
that he would be the subject-macter 
of vengeance. The last point raised 
by the learned Counsel for the apzel- 
lant was about the sentence. He said 
that the appellant was 18 years old at 
the time of the incident, but the learn- 
ed Sessions Judge and the High Court 
have considered that point and award- 
ed the extreme penalty. The learn- 
ed Sessions Judge said that from 
his appearance Bhagwan Swerup 
does not appear more than 19° 
years of age but age alone could not 
be taken as sufficient judicial ground 
for awarding lesser punishment, 
though it may be taken into 
consideration in a mercy petition. He 
added that it is unfortunate that these 
teenagers have indulged in such tein- 
ous and violent crime, so as to commit 
the murder of an innocent person who 
had not given them any offence. The 
High Court said that the sentence of 
death awarded to Bhagwan Swarup 
under section 302 of the Indian Penal 
Code was proper. No ground has been 
shown for us to interfere in an appeal 
arising out of the special leave granted 
by us. In the result, the appeal fails 
and is dismissed. 


Appeal dismissed. 
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‘(From: Madras)* 


M. HIDAYATULLAH, C. J., J. M 
SHELAT, G. K. MITTER, A. N. RAY 
AND I. D. DUA, JJ. 


K. A. Natarajan ete. Petitioners 
v. M. Naina Mohammed and others, 
Respondents. 


Petns. for Spl. Leave to Appeal 
(Civil) Nos. 2430, 2431, 2436, to 2438, 
2442, 2443, 2445, 2446, 2472 and 2480 
of 1969 and 3 of 1970, D/- 3-2-1970. 


Constitution of India, Art. 136 — 
Petition for special leave to appeal 
against interlocutory order of Letters 
Patent Bench — Letters Patent Bench 
cnly giving effect to order of single 
judge restricting grant of permit to 
grantee of Regional Transport Autho- 
rity pending disposal of Letters Patent 
Appeal — Supreme Court cannot be 
inviied to interfere into the matter 
under Art. 136 at the stage when ap- 
peal itself is pending and High Court 
has not passed any special orders of 
its own. (Para 3) 


The following Order of the Court 
was delivered by 


HIDAYATULLAH, C. J.: These 
are petitions for special leave against 
the orders of the Division Bench of the 
High Court of Madras by which the 
High Court has ordered that the per- 
mits granted by the Regional Trans- 
port Authority will operate and not 
those which the State Transport Ap- 
pellate Tribunal in appeal granted. 


2. The facts may be stated, 
taking as a sample, Special Leave Peti- 
tion No. 2430 of 1969. The original 
grantee of the permit by the Regional 
Transport Authority may be described 
as ‘A’. The date of the grant was 
November 20, 1966. On appeal by the 
respondent who may be described as 
‘B’, the State Transport Appellate Tri- 
bunal cancelled the grant made to A 
by the Regional Transport Authority. 
This was on July 18, 1967. A writ 
petition was thereupon filed by A and 
it was allowed by the learned single 
Judge on November 4, 1969 and the 


*(Civil Misc. Petns. Nos. 15375 of 1969 
etc., in Writ Appeals Nos. 519 of 1969, 
ete., D/- 8-12-1969 — Mad.) 
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t order of the State Transport Appellate 
Tribunal was quashed. When the mat- 
ter went before the Letters Patent 
Bench, it was observed that in view of 
the fact that only the grantee of the 
Regional Transport Authority had a 
valid permit, it was not possible to 
grant any permit to B who was recog- 
nised by the State Transport Appel- 
late Tribunal. They followed an ear- 
lier ruling of the court and restricted 
the grant pending disposal of the Let- 
ters Patent appeal to. the grantee of 
the Regional Transport Authority who 
alone was permitted to operate on the 
route. It appears that only one opera- 
tor could be allowed on this route, 
pecs of a Section 47 (3) determina- 
on, 


3. In these petitions for bodi 
leave which are ex facie against the 
orders made in interlocutory proceed- 
ings, the attempt isto get the pernüts 
restored to B. Itis claimed that this in- 
volves a question of jurisdiction and 
that question is whether the High 
Court could recognise A the grantee of 
the Regional Transport Authority 
when his permit had been . cancelled 
by the State Transport Appellate Tri- 
bunal. We think that these are mat- 
ters into which this Court cannot be 
invited to go under Art. 136 of the 
Constitution, because the appeal. itself 
is pending before the High Court and 
what the High Court has.done is to 
give effect to the order of the learn- 
ed single Judge. In other words, the 
Letters Patent Bench has not attempt- 
ed to pass any special order of its own 
staying the operation of the decision 
of the learned single Judge. We think 
it would be wrong for .us to interfere 
at this stage. It may be that the ques- 
tion may come up in some other form 
before us when the appeals from the 
Letters Patent decision are brought 
before this Court. If and when this 
happens, we may find it convenient to 
express our opinion on the question of 
jurisdiction of the High Court to go 
into such matters in appeal or in ori- 
ginal writ petitions. Beyond this, we 
do not wish to express any opinion, 
one way or the other, at this stage. We 
accordingly order the dismissal of these 
special leave petitions, reserving to the 
petitioners the right to raise such ques- 
tions as may legitimately be raised 
when they choose to file appeals 
. . against the decision of the Letters Pa- 


‘innocent and - 


A.I. R. 


tent Bench. Stay granted by this 
Court is vacated. 
Order accordingly. 
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(From Bombay: ILR (1966) Bom. 745} 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

- The Union of India, Appellant v. 
M/s. Sohanlal Sampatlal, Respondent. 

Civil Appeal No. 2223 of 1966, D/- 
27-10-1970. — f 

(A) Post Office Act (1898), Ss. 6, 33, 
74 — Pos: Office Rules (1933) Rr. 81, 
83 — Post parcel containing gold coin, 
or bullion or currency notes — Market 
value — Declaration of — Innocent or 
insignificant misstatement by insured 
— He does not become disentitled to 


. receive compensation. 


The provisions of the Act and 
Rules made thereunder ensure that 
the insured should not make a declara- 
tion in excess of the market value so 
as to avoid fraudulent dealings. Nor 
can the insured get more compensa- 
tion than the market value. But this 
does not and cannot mean that any 
insignificant misstate- 
ment by the insured of the actual value 
which has to be the market value on 
a particular date and at the place of 
posting can lead to’ the startling result 
that he becomes wholly disentitled to 
receive any compensation. It is well 
known that. the market in articles like 
gold and bullion exists only in large 
towns and the value fluctuates from 
day to day and from hour to hour. It 
may be sometimes impossible for any 
person sending gold-or bullion by post 
efter getting it insured to ascertain the 
exact value on a particular date. He 


‘cannot in the very nature of things be 


absolutely precise and accurate about 
the market value prevailing at the 
material time. This does not, how- 
ever, mean that he is completely absol- 
ved from the responsibility of ascer- 
taining it but if he gives some value 
which is approximately the same as 
the market value the insurer cannot 
take up the position that owing to an 
insignificant difference the insured 
cannot recover the compensation. 
(Para 5) 
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Insured purchasing: gold “or 
Rs. 2465/- and sending it by insured 
post for Rs. 2500/- held, could not be 
deprived of compensation for loss on 
ground that he had made wrong deda- 
ration of market value, (Para. 6) 


(B) Post Office Act (1898), S. 6 
— Plea that policy is nct subsisting or 
there is breach of conditions of pol.cy 
—Burden lies on insurer — Provisiens 
of Act and Rules do not displace this 
general principle’ — (Evidence Act: 
(1872), Sections 101 to 104). (Para 6) 


; Dr. L. M. Singhvi, Sr. Advocete, 
(M/s. Ram Panjwani and S.-P. Nayar, 
Advocates, with him), for Appel- 
lant; G. L. Sanghi, Advocate and Jan- 
endra Lal, Advocates of M/s. Gagrat 
and Co., for Respondent. . 


_ _ The Judgment of the 
delivered by 


GROVER, J.: This is an appeal by 
special leave from a judgment of che 
Bombay High Court made in exercise 
of its revisional jurisdiction. 


2. On June 15, 1955 the ras- 
pondent firm purchased gold coins for 
an aggregate price of Rs. 2465-14-0 as 
commission agents for transmission end 
Gelivery to their constituents at Bixa- 
ner. On the following day the parcel 
containing the gold coins was handed 
in at Ramwadi Post Office, Bombay 
for transmission to the addressee. The 
parcel was insured for Rs. 2500/-. It 
was lost in the course of transit. The 
respondents filed a suit for recovery 
of about Rs. 2475/- as compensation 
under the insurance effected by zhe 
Union of India, the present appellent, 
represented by its postal department. 
The appellant denied its liability for 
the claim on the ground that unser 
section 6 of the Indian Post Office Act, 
1898, hereinafter called the “Act”, 
read with Rule 81 (g) of the rtles 
framed thereunder, its liability co.ld 
arise only if the plaintizf had declared 
the actual value of the contents on the 
date of the insurance. As a wrong 
declaration had been made there was 
ne valid and enforceable contract. The 
case of the plaintiffs’ evidence, hcw- 
ever, was that in addition to the price 
paid for the gold coins a sum of Rupses 
9-1-6 had been spent as postal charges 
and the cost of insurance, packing, 
commission and brokerage. Profit was 
added to this at 1% and the total vadue 
came to Rs. 2499-11-6 and it was for 
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Court was 


` ly discharged by the 
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that reason that the parcel was got in- 
sured for Rs. 2500/-. A learned single 
judge of the Small Causes dismissed 
the suit. The matter was taken before 
the Full Court of Small Causes by the 
respondent firm. While conceding 
that the difference. in the actual value 
and the value declared was small the 
Full Court held that the rules had not 
been complied with properly and up- 
held the dismissal of the suit. After 
examining all the relevant provisions 
of the Act and the rules the High 
Court was of the view that it was for 
the insurer to prove that it had been 
discharged from the liability because 
of fraud, misrepresentation, mistake or 
incorrect statements made by the in- 
sured and the burden had to be strict- 
insurer, As it 
had not been proved by the Union of 
India that the value declared by the 
plaintiffs on June 16, 1955 was not the 
actual market value of the gold deli- 
vered by the plaintiffs for transmis- 
sion by means of a postal parcel the 
plaintiffs were entitled to a decree for 
Rs. 2474-15-6 with interest at 6% per 
annum from the date of the suit. 


oOo h Section 6 of the Act provi- 
des that the Government shall not in- 
cur any liability by reason of the loss, 
misdelivery etc. of any article in the 
course of transmission by post except 
in so far as such liability may in ex- 
press terms be undertaken by the Gov- 
ernment. Section 30 provides for in- 
surance of postal articles. Section 33 
is in the. following terms: 


“Subject to such conditions and 
restrictions as the Central Government 
may, by rule, prescribe the Central 
Government shall be liable to pay com- 
pensation, not exceeding the amount 
for which a postal article has been in- 
sured, to the sender thereof for the 
loss of the postal article or its con- 
tents, or for any damage caused to it 
in course of transmission by post: 


Provided that the compensation so 
payable shall in no case exceed the 
value of the article lost or the amount 
of the damage caused.” 


The relevant rules may also be referr- 
ed to. According to rule 44 (1) gold 
coin or bullion of value exceeding 
Rs. 2500/- shall not be trensmitted by 
post. The value for the purpose of 
this sub-rule, the second proviso to 
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rule 72 clause (g), the second proviso 
to rule 81 and and rule 83-A shall be 
the market value on the date and at 
the place of posting. Part IV of the 
rules deals with insurance of postal 
articles. The second proviso to rule 72 
(1) lays down that articles containing 
government currency notes or gold 
coin or bullion shall be insured for the 
actual value of the contents. Rule 74 
gives the additional fee chargeable for 
the insurance. Under rule 81 the com- 
pensation payable to the sender of an 
insured article shall not exceed the 
amount for which the article has been 
insured for the loss of the postal arti- 
cle or any of its contents. According to 
the first proviso the compensation 
shall in no case exceed the value of 
the article or any of its contents lost. 
Clause (g) of the second proviso is to 
the effect that no compensation shall 
be payable where the insured article 
contains gold coins or both and has not 
been insured for the actual value of 
the contents. Rule 83A makes it obli- 
gatory for the sender to declare on the 
article the value of the contents where 
gold coin, bullion etec., is despatched. 
Thus under the rules whenever gold 
coin or bullion is sent by parcel post 
it must be insured for the actual value 
of the contents. If the articles are lost 
the amount of compensation cannot 
exceed the amount for which the arti- 
cles have been insured and no compen- 
sation shall be payable where the arti- 
cles have not been insured for the 
actual value. By reference to rule 44 
the value has to be the market value 
on the date and at the place of post- 
ing. 


4, The argument which has 
been raised on behalf of the Union of 
India is that the respondent firm had 
purchased the gold coin for Rupees 
2465-14-90 on June 15, 1955. Its actual 
market value, therefore, on respon- 
dents own admission was not Rupees 
2500/-. It has, further, been pointed 
out that in para 2 of the plaint it has 
been stated that on or about June 16, 
1955 the plaintiffs despatched 26 tolas 
gold valued at Rs. 2474-15-6 under in- 
sured parcel which was lost in transit 
and even the decree was claimed for 
that amount and not for Rs. 2500/-. As 
there was a discrepancy between the 
value declared and the actual or mar- 
ket value the respondent firm was not 
entitled to any compensation. The plea 
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in defence substantially was that the 
respondent ought to have declared the 
actual value of the contents .on the 
date of insurance, namely, June 16, 
1955 which it failed to do and there- 
fore there was no contract of insur- 
ance between the parties. 


5. Now the statutory provi- 
sions of the Act and the rules have to 
þe construed and read in a reasonable 
manner. If the interpretation sought 
to be.placed on behalf of the appellant 
is accepted it would mean that where 
a person declares a value which varies 
even by one paisa from the market 
value on the date and at the place of 
posting the insured would be deprived 
of the compensation for the loss of the 
article. That could never have been 
in the contemplation of the legislature 
and the rule making authority. The 
rules seem to ensure that the insured 
should not make a declaration in ex- 
cess of the market value so as to avoid 
fraudulent dealings, Nor can the in- 
sured get more compensation than the 
market value. But this does not and 
cannot mean that any innocent and 
insignificant misstatement by the in- 
sured of the actual value which has to 
be the market value .on a particular 
date and at the place of posting can 
lead to the startling result that he be- 
comes wholly disentitied to receive any 
compensation. It is well known that 
the market in articles like gold and 
bullion exists only in large towns and 
the value fluctuates from day to day 
and from hour to hour. It may be 
sometimes impossible for any person 
sending gold or. bullion by post after 
getting it insured to ascertain the 
exact value on a particular date. Take 
for instance the case of a person who 
is illiterate and has to despatch gold 
from a place in the vicinity of which 
there is no market from where the 
market value can be ascertained. Hei 
cannot in the very nature of things 
be absolutely precise and accurate 
about the market value prevailing at 
the material time. This does not, 
however, mean that he is completely 
absolved from the responsibility of 
ascertaining it but if he gives some 
value which is approximately the same 
as the market value the insurer can- 
not take up the position that owing to 
an insigniticant difference the insured 
cannot recover the compensation. 
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6. The High Court referred to 
Article 429 in Halsbury's Laws of 
England II Edition, Vol. 22, at 
page 227 and to certain other text 
books on the law of insurance accord- 
ing to which the burden is on the in- 
surer of showing that the policy is 20 
longer subsisting cr that there had 
been a breach of such a condition 
which relieves the insurer from liabi- 
lity. It has not been shown that these 
general principles will not be applica- 
ble when an insurance has been effezt- 
ed under the provisions of the Act aad 
the rules. The finding of the Hizt 
Court was that there was no eviderce 
of any kind regarding the market rate 
of gold prevailing on June 16, 1955 on 
the record. It was for the insurer to 
lead evidence on that point and show 
that according to the market rate pre- 
vailing on that date the value could 
not be Rs. 2500/-. The mere fact that 
the respondent was under the impres- 
sion or had stated in tke plaint that 
the value of the gold was less than 
Rs. 2500/- was not sufficient to absolve 
the insurer from the responsibility of 
proving that the value which was de- 
clared ie. Rs. 2500/- was not the mar- 
Ket value on the date and at the place 
of posting. 

T. There is no merit in this ap- 
peal which fails and is dismissed with 
costs. 

Appeal dismisszd. 


AIR 1971 SUPREME COURT 435 
(V 58 C 161) 


(From: Bombay)* 


_ J. C. SHAH, K. S. HEGDE AND A. N. 
GROVER, JJ. 

Bhagwant Pundlik ete, Appel- 
lants v. Kishan Ganpat Bharasakal nd 
others, (In both the Appeals), Respon- 
dents. 

Civil Appeals Nos. 1409 and 1721 
of 1966, D/- 19-10-1970. 

(A) Tenancy Laws — Bombay Te- 
nancy and Agricultural Lands (Vidar- 
bha Region) Act (99 of 1958), Ss. 36 
and 20 — Landlord representing that 
he desired to cultivate lands persoral- 


*(Spl, Civil Appins. Nos. 746 and 747 of 
1964, D/- 15-11-1965 Bom. at Nag- 
pur). 
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ly taking possession from tenant — 
Possession having been obtained with- 
out complying with provisions of Sec- 
tions 20 and 36 (2) is invalid — Tenant 
under S. 36 (1) is entitled to be restor- 
ed to possession, 


Where a landlord obtained posses- 
sion of the lands from tenant repre- 
senting that he desired to cultivate 
the lands personally, but without com- 
plying with the provisions of Ss. 20 
and 36 (2) then even assuming that the 
tenant delivered possession voluntarily. 
the landlord’s possession was not law- 
ful. The tenant was entitled, there- 
fore, under S. 36 (1) to be restored to 
possession. Spl. Civil Applns. Nos. 
746 and 747 of 1964 D/- 15-11-1965 
(Bom.-Nagpur Bench), Affirmed. 

(Para 3) 


It cannot be said that since S. 36 
(2) does not commence with the ex- 
pression with which S. -19 does, it may, 
on that account, reasonably be inferr- 
ed that the Legislature intended that 
only those tenants shall be deemed to 
be entitled to possession within mean- 
ing of S. 36 (1) who were dispossessed 
by fraud, coercion or misrepresentation 
and not the tenant who had voluntari- 
ly parted with the possession of the 
lands. Section 19 provides that not- 
withstanding any agreement, usage, 
decree or order of a Court of Law te- 
nancy of any landlord held by a te- 
nant shall not be terminated except in 
the cases specified therein. Thereby 
it was intended to make the provisions 
of S. 19 paramount. In 5. 20 which 
deals with surrender, it is expressly 
enacted that surrender shall be in 
writing and shall be verified in the 
prescribed manner. Surrender of te 
nancy, granting that the tenant in the 
case had delivered the land voluntari- 
ly, which does not comply with the 
requirements of S. 20 is ineffective. 
Again, S. 36 (2) imposes a disability 
upon the landlord from obtaining pos- 
session of any land occupied by a te- 
nant except under an order of the 
Tahsildar. The terms of S. 36 (2) are 
explicit, they are not subject to any 
implication that the possession obtain- 
ed with the consent of the tenant but 
without an order of the Tahsildar is 
valid. (Para 4) 

(B) Tenancy Laws — Bombay Te- 
nancy and Agricultural Lands (Vidar- 
bha Region) Act (99 of 1958) S. 36 (1) 
— Whether mere verification by the 
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Tahsildar without an order of Tahsil- 
dar authorising the landlord to obtain 
possession disentitles the tenant to 
claim possession under S. 36 (4)? 
(Quaere). (Para 5) 
Cases Referred: Chronological Paras 
(1969) Spl. Civil Appin. No.. 206 

of 1967, D/- 12-9-1969 (Bom), : 

Madho v. Maharashtra Reve ` 

nue, Tribunal 5 


M/s. S. K. Mehta and K. L. Mehta 
Advocates, for Appellants (in both ap- 
peals); Mr. M. S. Gupta, Advocate, for 
Respondents Nos. 1 and 2 (in C. A. 
No. 1409 of 1966); Mr. S. S. Khanduja, 
Advocate, for Respondent No: 3 (in 
both appeals). : 


The Judgment of the Court was 
delivered by 


SHAH, J.: Badridas son of Ram- 
gopal was the owner of fields Survey 
Nos. 2 and 9/2 of village Dhamberi, 
taluq Akot, District Akola. On Febru- 
ary 26, 1958,-Badridas granted a lease 
for cultivation of the land to two 
brothers Kishan and Manik. At the 
end of the agricultural year 1958-59 
Badridas took possession of the lands 
_ from Kishan and Manik representing 
that he desired to cultivate the lands 
personally. Badridas cultivated - the 
lands during the agricultural years 
1959-60 and 1960-61, and thereafter on 
January 18, 1961 he granted a lease of 
the lands for four years to Bhagwant 
son of Pundalik. Kishan and Manik 
then applied on June 30, 1961 under 
S. 36 (1) of the Bombay Tenancy and 


Agricultural Lands (Vidarbha Region)- 


Act, 1958, for an order restoring them 
to possession alleging that their evic- 
tion from the lands was illegal.. The 
Additional Tahsildar dismissed the ap- 
plication, but in appeal the order was 
reversed. In the view of the appellate 
authority Kishan and Manik were in 
1958-59 tenants of the lands and they 
were evicted otherwise than in accord- 
ance with the law, and that they were 
entitled to be restored to possession 
under S. 36 (1) of the Bombay Tenancy 


and Agricultural Lands (Vidarbha 
Region) Act, 1958. In a petition ` by 
Bhagwant the Revenue Tribunal 


reversed the order of the appellate 
authority. The Tribunal held that 
since Kishan and Manik had given up 
possession of the lands voluntarily and 
had allowed Badridas to cultivate the 
lands for the following two years, they 
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A. I. R. 


had no right to be reinstated into pos- 
session of the lands, especially after 
the lands were let out by Badridas to 
Bhagwant. Kishan and Manik then 
moved in the High Court of Bombay 
at Nagpur, two Special Civil Applica- 
tions Nos. 746 and 747 of 1964 in res- 
pect of the two fields Survey Nos. 2 
and 9/2 separately. The High Court 
set aside the order of the Revenue Tri- 
bunal and directed that an order for 
possession be made in favour of Kishan 
and Manik in respect of the two lands, 
With special leave, these appeals have 
been preferred by Bhagwant. ; 


2. The Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) 
Act, 1958, was brought into force on 
December 30, 1958. Section 20 pro- 
vides: 

“A tenant may terminate the te- 
nancy at any time by surrendering his 
interest of a tenant in favour of the 
landlord. 

Provided that such surrender shall 
be in writing and shall be verified 
before the Tahsildar in the prescribed 
manner.” ` 
Section 36 of the Act provides: 


(1) A tenant x x x entitled to 
possession of any land x x x. under 
any of the provisions of this Act or as 
a result of eviction in contravention of 
sub-section (2) may apply in writing 
for such possession to the Tahsildar. 
XXXX 


(2) No landlord shall obtain pos- 
session of any land, x x x held by a 
tenant except under an order of the 
Tahsildar. For obtaining such order 
he shall make an application in the 
prescribed form and within a period 
of two years from the date on which 
the right to obtain possession of the 
land, x x is deemed to have accrued 
to him: 

x kor a 4 x 

3. For the agricultural year 


-1858-59 Kishan and Manik were te- 


nants in respect of the lands in ques- 
tion. Badridas took possession of the 
lands at the end of that year. Grant- 
ing that Kishan and Manik delivered 
the lands voluntarily, there could not 
under S. 20 of . the Act be a valid 
surrender, unless the surrender was in 
writing and verified before the Tah- 
sildar and in the prescribed manner. 
Possession obtained by Badridas was 
not lawful, for Badridas obtained pos- 
session of the land from the tenants 
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without complying with the require- 
ments of S. 20 and of sub-s. (2) of S. 36. 
Sub-section (2) of S. 36 prohibits the 
landlord from obtaining possessior of 
any land held by a tenant except 
under an order of the Tahsildar. Deli- 
very of possession voluntarily by 
Kishan and Manik did not render the 
possession of Badridas valid. Urder 
S. 36 (1) a tenant who has been evict- 
ed in contravention of sub-s, (2) may 
apply in writing to tha- Tahsildar for 
such possession. 


4, Counsel for the ‘pat and 
contended that S. 36 (2) does not com- 
mence with the expression “Notwith- 
standing any agreemeni, usage, deeree 
or order of a court of law” as S. 19 of 
the Act does, and on that account ‘it 
may reasonably be inferred that the 
Legislature intended that only those 
tenants shall be deemed entitled to 
possession within the meaning of S. 36 
(1) who were dispossessed by fraud, 
ccercion or misrepresentation, 
not tenant who had voluntarily parted 
with possession of the lands. We are 
unable to agree with that contention. 
Section 19 provides that notwithstend- 
ing any agreement, usage, decree or 
order of a court of law tenancy of any 
land held by a tenant shall not be ter- 
minated except in the cases specified 
therein, Thereby it was intended to 
make the provisions of S. -19 para- 
mount, In S. 20 of the Act which dzals 
with surrender it is expressly enacted 
that surrender shall be in writing and 
shall be verified in the prescribed 
manner, Surrender of tenancy which 
does not comply with the requirements 
of S. 20 is ineffective. Again, sub-ec- 
tion (2) of S. 36 imposes a disability 
upon the landlord from obtaining 30s- 
session of any Jand occupied by a te- 
nant except under an order of the 
JTahsildar. The terms of sub-s. (2) of 
S. 36 are explicit, they are not sukject 
to any implication that possession 
obtained with the consent of the te- 
nant, but without an order of the Tah- 
- sildar is valid. 


. 5. - In a recent judgment Ma- 
dhao v. The Maharashtra Revenue 
Tribunal, Spl. Civil AppIn. No. 203 of 
1967, D/- 12-9-1969 (Bom) the High 
Court of Bombay held that S. 36 (2) is 
plenary and controls S. 20 of the Act. 
In the present case there is no sur- 
render of tenancy in writing and no 
verification of surrender by the Tah- 


` K. L. S. Coal Concern v. Khanson & Co. 


and 


„table. 
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sildar. We need express no opinion on 
the question whether mere verification 
by the Tahsildar without an order of 
the Tahsildar authorising the landlord 
to obtain possession disentitles the te- 
it to claim Possession under S. 36 

6. The appeals fail and are dis- 
missed. Having regard to all the cir- 
cumstances, however, we think, there 
should be no order as to costs in this 
Court. 


7. Counsel for the appellant 
Bhagwant submitted that there are 
crops standing on the lands, and prayed 
that the appellant may be allowed to 
reap them. One month’s time from 
the date of this judgment is given to 
the appellant to deliver possession of 
the lands. 

i Appeals dismissed. 





AIR 1971 SUPREME COURT 437 
- (V 58 C 102) 


(From: Calcutta)* 


J. C. SHAH, K. 5. HEGDE 
AND A. N. GROVER, JJ. 


. K. L. Selected Coal Concern, 
Appellant v. S. K.. Khanson & Co., 
Respondent. 


Civil Appeal No. 
D/- 20-10-1970. 

(A) Constitution of India, Art. 133 
— New plea — Pleas regarding vali- 
dity of decree neither taken in execut- 
ing Court. nor before High Court — 
Pleas not raising pure questions of law 
— Supreme Court refused to allow 
them. (Para 8) 

(B) Registration Act (1908), Ss. 2 
(6) and 17 (2) (vi) — Executability of 
compromise decree creating charge on 
machinery challenged on ground of its 
non-registration — Finding by High 
Ceurt that machinery was movable 
property — It is a finding ‘of fact — 
Judgment debtor failing to show that 
machinery was permanently embedded 
to earth — Held that as machinery 
was not immovable property compro- 
mise decree comprising it was execu- 
(Para 7) 

M/s. S. C. Majumder, R. K. Jain 
and Miss Krishna Sen, Advocates, for 


*(A.F.0.0. No. 518 of 1954, D/~ 21-1- 
1965 — Cal.) — . 
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2169 of 1966, 
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Appellant; M. C. Chagla, Senior Advo- 
cate, (S. S. Shukla, Advocate, with 
him), for Respondent. 

The Judgment of the 
delivered by 

HEGDE, J.: This appeal by certi- 
ficate arises from an execution pro- 
ceeding. The judgment debtor is the 
appellant and the respondent is the 
decree-holder. The decree under exe- 
cution is a compromise decree passed 
by the High Court of Calcutta on its 
original side in Suit No. 309 of 1960. 

2. The judgment debtor had 
objected to the execution of the decree 
primarily on the ground that the 
decree includes properties which were 
not included in the suit and the decree 
having not been registered, it is not 
executable. Both the trial court and 
the High Court în appeal have reject- 
ed the contention of the appellant. 

3. Now coming to the decree 
under execution clause (a) therein pro- 
vides: 

“There will be a decree in favour 
of the plaintiff for Rs. 2,50,000/- on 
account of advance and other sums in- 

(Contd. on Col. 2) 


Court was 


A.L R. 


cluding Commission payable upto date 
in full and final satisfaction of the 
plaintiffs claim as aforesaid.” 


4. Sub-clauses (a) to (g) of 
cl. (2) of the decree create certain sell- 
ing agencies with which we are not 
concerned in this case. Sub-cl. (k) of 
ci.. (2) of the decree is relevant for our 
present purpose and that sub-clause 
reads: 


“For the payment of the aforesaid 
decretal amount and other sums pay- 
able to the plaintiff the defendant 
hypothecates as a first hypothecation 
the following machineries of the said 
Chalbalpore Colliery.- Besides the 
above, the defendants have deposited 
with the plaintiff title deeds of their 
Khudika Property at Salanpore Dis- 
trict Burdwan with intent to create 
equitable mortgage thereon for secur- 
ing repayment of the amount which is 
pow due and which might hereafter 
be due, the defendants having declar- 
ed the said Khudika Property to be 
free from all encumbrances excepting 
the claim for royalty in the suit which 
is pending-against the defendant in the 
High Court of Calcutta. 


LIST OF MACHINERTES AT CHALBALPUR COLLIERY : 


verticle boilers Nos. 9207, 4618, 9259, 6017 and 6019, 


Item No. Particulars 
1. 5(five) 
2. lone) . Haulage Engine 12x 24.. 
8. l(one) Winding Engine-12 x 24° 
4, lione) Endless Haulage 10x 8. 
5.. Hone) ` Electric Haulage 32 H. P. 
6. (one) Electric Haulage 15 H. P. 
7. 1(one) Headgear complete with pulley cage, cape 35 ft, . 
8. I(one) Electric Pump 62 H. P. English. 
9. lf{one) Transformer 200 K. V. A. 


10. lfone) H. J. Main Switchgear, 
ll. G{(six) L. J. Switchgears, 

12. Tramlines 50,000 ft. 

13. 4 Steam Pump. 6x 12. 

14. Pipes of different sizes 12, 500 ft. 
15. Coal Tubes 200 (two bundred).” 


5. The judgment debtor having 
failed to pay the amount mentioned in 
the decree, the decree-holder levied 
execution claiming Rs. 2,50,000/- men- 
tioned in paragraph (1) of the decree 
with costs. The relief asked for'in the 
execution petition reads: 

“The Judgment-debtor not having 
acted in terms of the decree and not 
having allowed the Decree-Holder to 
sell any coal of Colliery. nor having 
‘paid any sum, the Decree-Holder prays 
for realisation of the decretal amount 
and costs of this execution case by 


sale of the charged properties mention- 
éd in the schedule below. The Decree- 
Holder reserves the right to proceed 
en the Equitable Mortgage upon Khu- 
Gika Colliery.” 

6. As mentioned earlier the 
ebjection is as.to the validity of the 
decree on the ground that as it inclu- 
ces immovable preperties which were 
not the subject matter of the suit and 
as such the decree-holder was requir- 
ed to register the decree; the same hav- 
ing not been registered it is not execu- 
table. ` 
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4 The trial court did not decide 
the question whether the properties 
charged under the decrze are immcva- 
ble properties or not. It opined zhat 
that question has to be decided at the 
time the properties are brought to sale. 
But in appeal the High Court came to 
the conclusion that frem the tenoz of 
the compromise decree, it is clear ~hai 
those properties are movable proper- 
ties and therefore there was no reed 
to register the decree. This is essen-ial- 
ly a finding of fact. Unless it is. shawn 
that the items of machinery menticned 
in the decree over which a charge had 
been created had been permanently 
embedded to earth, it is not possible 
to come to the conclusion that those 
items of machinery are immovable 
properties. If they are not immova- 
ble properties as held by the High 
Court, then there was no need to regis- 
ter the decree. It was for the judg- 
ment-debtor to show that the decree 
was invalid for the reasons mentioned 
by him. He has failed to establish 
that fact. 





8. The appellant tried to assail 
the validity of the decree by takinz up 
certain new pleas in this Court but 
those pleas do not raisa pure questions 
of law. Those pleas had not been taken 
either before the executing couri or 
before the High Court. Hence we did 
not allow him to advence those pleas. 

Py 292 In the result this appeal fails 
and the same is dismissed with ccsts. 
Appeal dismissed. 





AIR 1971 SUPREME COURT 439 
(V 58 C 103) 

(From Allahabad: 1368 All W. R. 
(H. C.) 438) 


`S. M. SIKRI, V. BHARGAVA 
AND L D. DUA, JJ. 
Municipal Board, Nainital and 
another, Appellants v. Brij Mohan 
Chandra and another, Respondents. 
Criminal Appeal No. 134 of 1968, 
D/- 26-10-1970. 


(A) Municipalities — U. P. Muni- 
cipalities Act (2 of 1916), S. 128 (1) 
(vii) — Imposition of tax on nassengers 
carried by vehicles — Validity. 

Is incompetent urder the clause— 
Clause which in unambiguous terms 
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Nainital Municipality v. Brij Mohan (Dua J.) 


[Prs. 1-2] S. C. 429 


speaks of toll only on vehicles and 
other conveyances, animals and laden 
coolies does not take within its ambit 
tax on` passengers. (Para 4) 
Toll-tax on passengers neither 
imposed on passengers by municipality 
nor such imposition intended — Toll 
imposed on vehicles expressly made by 
the rules payable by the person-in- 
charge of the vehicle and no liability 
fixed on the passengers for payment 
of the tax — Passengers entering muni- 
cipality cannot be legally called upon 
by the municipal authorities to pay the 
tax imposed on the vehicles. 
(Para 5) 
(B) Municipalities — U. P. Muni- 
cipalities Act (2 of 1916), S. 164 — Pro- 
secution fer non-payment of tax — 
Power of High Court to quash pro- 
ceedings. 


Levy, ultra vires taxing power of 
municipal Board — Section cannot ope- 
rate in bar of High Court’s jurisdiction 
to entertain petition under S. 561-A 
and quashing the criminal proceedings 
on the ground that the impugned as- 
sessment and liability of accused is un- 
authorised and illegal. (Para 6) 


Mr. Yogeshwar Prasad, Advocate, 
for Appellants; Mr. O. P. Rana, Advo- 
cate, for Respondent No. 2. 

The Judgment of the Court was 
delivered by 


DUA, J.: The short point requir- 
ing determination in this appeal on 
certificate of fitness granted by the 
Allahabad High Court under Art. 134 
(1) (ec) of the Constituticn is whether 
toll-tax on laden motor vehicles levied 
under S. 128 (1) (vii) of the U. P. Muni- 
cipalities Act II of 1916 (hereinafter 
described as the Act) on their entry 
within the limits of Nainital Munici- 
pality can be realised from the passen- 
gers carried by them. 

2. The relevant facts which lie 
within a narrow compass may now be 
briefly stated. Brij Mohan Chandra, 
Vice-President of the Notified Area 
Committee, Bhowali, District Nainital 
(respondent no. 1 in this Court) travel- 
led in U. P. Government Roadways 
Bus from Bhowali to Nainital on 17th, 
26th and 29th May, 1967. At Kaila 
Khan Municipal toll barrier one and a 
half mile from Nainital on the Bhow- 
ali-Nainital Road, toll-tax was demand- 
ed from him but he declined to pay. 
The Executive Officer, Municipal 
Board, Nainital, thereupon filed a com- 
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plaint against him under S, 190 (1) (c) 
of the Code of Criminal Procedure on 
the allegation that he had by entering 
the municipal limits of Nainital. with- 
out paying the toll dues committed 
breach of R. (1) of the Rules made 
under S. 153 (a) of the- Act for the as- 
sessment and collection of tolls within 
the municipality of Nainital. Brij 
Mohan Chandra’s contention in reply 
was that the levy of toll-tax by the 
Municipal Board on passengers was ul- 
tra vires the taxing power of the 
Board.. During the pendency of the 
proceedings in the court of Sub-Divi- 
sional Magistrate, Nainital, Brij Mohan 
Chandra applied to the High Court of 
Judicature at Allahabad under S. 561A, 
Cr. P. C. for quashing those proceed- 
ings. The High Court (S. D. Singh J.) 
on April 16, 1968 quashed the proceed- 
ings by the impugned order holding 
that cl. (vii) of S. 128 (1) of the Act 
did not authorise levy of toll-tax on 
passengers and that the relevant noti- 
fication also levied tax only on vehi- 
cles and not. on passengers. The. rules 
imposing an obligation on the passen- 
gers to pay the toll was, therefore 
Struck down as ultra vires. 


3. In this Court Shri Yogesh- 
war Prasad, learned counsel for the ap- 
pellants (the Municipal Board, Naini- 
tal and the Executive Officer of the 
Board) at the outset attempted obli- 
quely to seek support for the validity 
of the levy on passengers from cl. (xiv) 
of S. 128 (1) as pleaded in the memo- 
randum of appeal lodged in this Court 
under O. 21, R. 12 of the Supreme 
Court Rules. But this attempt was 
soon abandoned and Shri Yogeshwar 
Prasad felt constrained to concede that 
in view .of the clear and precise posi- 
tion taken on behalf of the Board 
in the High Court that it had never 
been intended to impose toll-tax on 
passengers, it was not open to him in 
this Court to rely on cl. (xiv). Shri 
O. P. Rana, the learned counsel for the 
respondent State of U. P. supporting 
the appeal, also did not rely on clause 
(xiv). We, therefore, do not propose to 
express any opinion on the question 
whether or not a toll-tax on passengers 
would be permissible under cl. (xiv). 


4, The only point seriously 
pressed on behalf of the appellants as 
also by Shri O. P. Rana on behalf of 
the State of U. P. was that the toll 
imposed on the vehicle entering the 
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municipality could legally be realised 
from the passengers carried by it 
because of their nexus with the entry 
of the vehicle. Before examining this 
contention we may in passing turn to 
cl. (vii). of S. 128 (1) of the Act which 
reads: 


"128 (1) Subject to any general 
rules or special orders of the State 
Government, in this behalf, the taxes 
which a board may impose in the 
whole or part of a pore age are— 


SX x 
(vii) a toll on vehicles and other 

conveyances, animals, and laden coolies 
entering.the municipality; 

x © X 

x x xe 
This clause in clear and unambiguous 
terms speaks of a toll on vehicles and 
cther conveyances, animals and laden 
coolies entering the municipality. It 
does not take within its fold the pas- 
sengers carried by vehicles to be tax- 
ed, with the result that imposition of 
tax on passengers by the Municipal 
Board would- be incompetent under 
this clause. And this in fact was not 
disputed at the Bar. 


- 5. The argument of nexus was 
also raised in the High Court; but it 
was repelled by that ` Court which 
observed as follows: . 


“It was urged that when a tax on 
conveyance is levied, some provision 
has to be made for the assessment and 
collection of that tax and some pro- ` 
vision made about the persons from 
whom that tax -may be recovered and 
that if there is any reasonable or 
rational nexus between the levy of the 
tax and the persons from whom that 
tax may be recovered, the Municipal 
Board would be within its rights to 
realise the tax from the persons so 
named. It.is difficult, however, to ap- ` 
ply the nexus theory in a manner so 
as to enable the Municipal Board to 
recover the toll-tax from the passen- 
gers travelling in a bus other- 
wise there will be no ‘distinction 
left between a vehicle-tax and a 
passenger tax. When a _ toll-tax is 
levied on a vehicle, it is levied at the 
point of its entry within the munici- 
pal limits. It.is obviously, therefore, 
the person; who is in charge of the 
vehicle or who makes an attempt to 
take the vehicle inside the. municipal 
limits, who takes upon himself the 
responsibility for the payment of the 
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‘before us. 
- based largely on the policy of the law 
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toll-tax. There is no question of there 
being any nexus betw2en the lev: of 
the tax on the vehicle and the persons 
sitting inside the same. In the case of 
vehicles plying on hire the driver or 
conductor of the vehicle can, of course, 
charge the amount of tax which has 
to be paid, from the passengers in 
addition to the fare which is normal- 
ly charged from them.” 


The same argument was repeated 


The submission seems to be 


to ensure the collection of taxes by 
preventing fraudulert evasion. In 
order to appreciate its cogency we 
may appropriately advert to the Fules 
made by the State Government in 1922 
under Section 296 read with section 
153 (a) of the Act, with respect tc the 
assessment and collection of tolls in 
the Nainital Municipality. So far as 
relevant for the purposes of this ap- 
peal, according to Rule (1), no person 
can bring within the limits of the 
Nainital Municipality any vehicle in 
respect of which the toll-tax imposed 
under Section 128 (1) (vii) of the Act 
is leviable until the toll due in respect 
thereof has been paid to such muhzrrir 
and at such barrier as the Board may 
from time to time appoint. Under 
Rule 2 (a), in the case of laden motor 
vehicles the load recorded ir the 
chalan or invoice - accompanying the 
vehicle has to be accepted by the 
muharrir for purposes of assessing the 
toll. If no chalan or invoice accom- 
panies the vehicle the load is to be 
assumed for the purposes of assess- 
ment to exceed three maunds unl=ss it 
is ascertained to be less by weighment 
undertaken at the recuest of the per- 
son-in-charge of the vehicle. The toll 
on a laden motor vehicle has tc be 
paid by the person-in-charge of the 
vehicle and toll on a passenger is to 
be paid by the passenger. Rule 2 (b) 
provides that when any person-in- 
charge of a laden venicle enters the 
Municipal limits such person shal! pay 
the toll to the muharrir at the barrier 


`~: and the muharrir shall tender a face 


value ticket with coupon attached for 
the amount to the person paying the 
toll. This face value ticket can be 
examined by the official appointed for 
the purpose and the person bringing 
the vehicle within the Municipal limits 
is bound under Rule 3 to permit such 
examination. Under Rule 2 (c), every 
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driver of a motor lorry or other vehi- 
cle plying for hire and every driver 
of a private motor car or vehicle 
carrying passengers or goods has to 
stop his lorry or vehicle at the toll 
barrier for a reasonable time to en- 
able the toll staff to recover proper 
toll tax from passengers and on the 
goods loaded therein. The provision 
contained in Rule 2 (a) that the toll 
on a passenger shall be paid by the 
passenger, on which reliance has prin- 
cipally been placed, is of no assistance 
to the appellants because it postulates 
imposition of toll on passengers and, 
therefore, unless a toll nas been im- 
posed on passengers none can be de- 
manded from them under this 
clause. Similarly the notification (No. 
1450/X1I-476-E), dated 19th August, 
1921, according to which żoll-tax under 
Section 128 (1) (vii) of the Act sanc- 
tioned by the U. P. State Government 
under Section 135 (2) of the Act is 
levied on motor vehicles other than 
cars at the rate of Re. 1/- per passen- 
ger carried by them and at the 
rate of Rs. 2/- per vehicle is unhelp- 
ful to the appellants. As already 
observed by us no toll-tax has been 
imposed on passengers and indeed it 
was conceded on behalf of the appel- 
lants both here and in the High Court 
that the Board had never intended to 
impose a tax on passengers. It is also 
noteworthy that the toll imposed on 
the laden vehicles is expressly made 
payable by the person-in-charge of 
such vehicles and according to the 
scheme of the rules which provide the 
procedure for collecting such tolls, 
the person bringing the vehicle within 
the municipal limits (wko is supposed 
to be the person-in-charge) is enjoin- 
ed to permit examination of the face 
value ticket when demanded after the 
vehicle’s entry into those limits. No 
liability has been fixed on the 
passengers for payment of the tax 
imposed on the vehicles carrying them 
and entering the Nainital Municipa- 
lity. The liability for the payment of 
such tax having been fixed only on 
the person-in-charge of the vehicle and 
not on the passengers it is difficult to 
appreciate how the authorities entrust- 
ed with the duty of realising the 
same can demand it from the 
passengers. Our attention was not in- 
vited to any provision of law under 
which the passengers can be held 


442 S.C. [Prs. 5-7] 


liable to pay the toll-tax imposed on 
the vehicles. Neither any precedent 
nor any principle was cited at the Bar 
in support of the -submission that 
merely because the passengers were 
carried by the vehicles the toll-tax im- 
posed on the entry of ‘the -vehicles 
into the Municipal limits could be de- 
manded from them. On the facts and 
circumstances of this. case and on the 
arguments addressed we are, therefore, 
unable to hold that the passengers 
carried by the vehicles entering the 
municipality of Nainital can be legal- 
ly called upon to pay ne tax imposed 
on the vehicles. 


6. As a last resort a faint 
attempt was made by the appellant's 
counsel to rely on Section 164 of the 
Act in bar of the jurisdiction of the 
High Court in entertaining the petition 
under Section 561-A, Criminal P. C. 
and in holding the impugned assess- 
ment and liability of the passengers to 
be unauthorised and illegal This 
argument ignores the vital point that 
if the impugned levy is outside the Act 
then this section cannot operate and 
the jurisdiction of the High Court to 
quash the proceedings relating to the 
levy which is ultra vires the taxing 
power of the Board under the Act can- 
not be taken away to the prejudice of 
the aggrieved citizen. This submission 
is accordingly repelled. 

7. In the final result 
appeal fails and is dismissed. 


Appeal dismissed. 
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AIR 1971 SUPREME COURT 442 
(V 58 C 104) 
(From Mysore: (1966) 8 Law Rep 625) 
G. K. MITTER AND A. N. RAY, JJ. 
Gangappa Gurupadappa Gugwad, 
Appellant v. Rachawwa and others, 
Respondents. 
Civil Appeal No. 1732 of 1966, D/- 
23-10-1970, 


(A) Civil P. C. (1908), Section 11 
~— Res judicata — Court basing its 
final decision on more than one points 
— Decision on each point operates as 
res judicata in subsequent suit be- 
tween same parties. 

It is open to a Court not to decide 
all the issues which may arise on the 
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pleadings before it if it finds that the 
plaint on the face of it is barred by 
any law. If, however, final decision 
in any matter at issue between the 
parties is based by a Court on its 
decisions on more than one point — 
each of which by itself .would be 
sufficient for the ultimate decision — 
the decision on each of these points 
cperates as res judicata between tha 
parties. (Paras 10, 13) 

Where in an earlier suit based on 
will the Court decided after elabora- 
tely going into the question that the 
defendant acquired absolute right in 
the property left under the will and 
also that the suit was prematurely 
filed, the decision on becoming final 
operates as regards both issues as 
res judicata between the ‘parties in 
any subsequent suit filed on basis of 
that will. The finding that the suit 
was prematurely filed does not make it 
a decision on. a preliminary issue so as 
to render the finding on the other 
issue mere obiter or surplusage. AIR 
1950 PC 80, Explained; AIR 1963 SC 
385, Rel. on; (1966) 8 Law Rep 625 
(Mys), Affirmed. (Paras 12, 13) 

(B) Civil P. C. (1908), Sections 11, 
86 — Res judicata — Suit against 
Government — Decision based on ap- 
plicability of Section 80 as well as on 


-merits — When operates as res judicata 


in respect of all issues raised. 


Where’ the plaintiff's cause of 
action is against .a Government and 
the plaint does not show that notice 
under Section 80 claiming relief was 
served in terms of the said section, 
it would be the duty of the Court to 
reject the plaint recording an order to 
that effect with reasons for the order. 
In such a case the Court should not 
embark upon a trial of all the issues 
involved and ‘such rejection would 
not preclude the plaintiff from pre- 
senting a fresh plaint in respect of 
the same cause of action. But, where 
the plaint on the face of it does- not 
show that any relief envisaged by 


Section 80 is being claimed, it is the |_| 


duty of the Court to go into all the 
issues which may arise on the plead- 
ings including the question as to 
whether notice under Section 80 was 
necessary. If the Court decides the 
various issues raised on the pleadings, 
the adjudication of the rights of the 
parties, apart from the question as to 
the applicability of Section 80 of the 
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Code and absence of notice thereunder 
operates as res judicata in a suzse- 
quent suit where the identical ques- 
tions arise for determination between 
the same parties. AIR 1950 PC 80, 
Explained. : (Para 10) 


Cases Referred: Chronological Paras 


(1963) AIR 1963 SC 335 (V 50) 
= 1963-2 SCR 285, Vithal 
Yeshwant Jathar v. Shikandar 
Khan Makhtum Khan Sardesai 13 
(1950) AIR 1950 PC 80 (V 37), 
Shankarlal v. Hiralal 6 


Mr. M. C. Chagla, Sr. Advocate, 
(Mr. P. N. Tiwari, Advocate, and M/s. 
J. B. Dadachanji, O. C. Mathur and 
Ravinder Narain, Acvocates of M/s. 
J. B. Dadachanji and Co., with him), 
for Appellant; Mr. A K. Sen, Sr. 
Advocate, (M/s. S. S. Javali and M. 
Veerappa, Advocates, with him), for 
Respondents Nos. 1 and 2. 


The Judgment of the Court was 
delivered by 


MITTER, .J. — One Rudreppa 
Murigeppa Gugwad died leaving a will 
dated February 2, 1919. It is claimed 
by the appellant that he also lefi a 
codicil dated August 10, 1919. After 
reciting in Clause 1 of the will chat 
he had - brought up  Lochaneppa 
Gugwad, son of Irappa Sidlingeppa 
Gugwad, and that though he had wish- 
ed to take the said Lochanappa in 
adoption but had not been able tc do 
so up till then and even if the adop- 
tion’ ceremony did nat take place in 
the future, Lochanappa alone weuld 
be the owner of his properties he sro- 
pa to state in Clause 2 of his will 
that: 


“Even though I have hereby 
transferred the ownership of my im- 
movable and movable properties to 
Lochanappa Irappa Gugwad, Lochan- 
appa should act under the supervi- 
sion of the trustees, namely, Lingeppa 
Senganshanappa Tyapi and Guruling- 
appa Gangappa Gugwed. If both the 
trustees find that my property will 
fall out of use on account of Lochan- 
appa’s taking to bad ways, both the 
trustees should take possession of the 
property and safeguard it by appcint- 
ing my extremely faithful clerks 
Veerabhadrappa Mallappa Sulizavi 
and Basappa Nurangappa Tuppad. If 
Lochanappa gets a male issue. the =ro- 
perty should be in the possession of 
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both the trustees till that son attains 
majority”. 
In Clause 3 he laid down that: 

“In case Lochanappa Irappa_ dies 
without leaving male issue, I fully 
authorise the said trustees to transfer 
the ownership of the movable and im- 
movable property of my family to the 
son of Gurupadappa Gangappa Gug- 
wad, resident of Bijapur, and to 
deliver the entire property into his 
possession”. 

The original will was deposited with 
the Collector. After having executed 
the will the testator appeared to have 
proceeded to Benaras and from there 
addressed a letter to Lochanar- 
Irappa Gugwad on 10th August . 1919. 
By that he directed some money to be 
advanced to Gurubasappa Basappa 
Gugwad to start him on a business 
and commended the weifare of the 


said Gurubasappa to the care of 
Lochanappa adding: 
“The main thing is that you 


should pay full attention to him, I 
have mentioned in the will that in case 
male children are not born to you, 
you should take in adoption in your 
own name any of the sons of 
Gurupadappa Gangappa Gugwad of 
Bijapur and that if you die without 
taking in adoption, they alone will be 
the owner of the movable and immov- 
able properties. But two sons are 
born to him. As early as possible, 
that is to say, when one boy becomes 
five years old or after my death you 
should execute this work of adoption 
and you should mention that the pro- 
perty should go to him after your 
death”. 


The last statement appears to be in- 
correct inasmuch as the testator had 
not by his will directed Lochanappa 
to make such an adoption. 


2. Probate of the will was 
duly taken and Lochanappa_ entered 
into possession of all the properties 
left by the testator. According to the 
judgment of the High Court appealed 
from, the letter was not a formal docu- 
ment as a codicil should be, nor was 
it referred to in the probate proceed- 
ings. In the year 1935, Gangappa 
Gurupadappa Gugwad, the appellant 
herein, filed a suit in the Court of 
the First Class Subordinete Judge at 
Bijapur against Lochanappa and the 
said two trustees for a declaration 
that Lochanappa had only a life 
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interest in respect of the properties 
described in the schedule to the plaint 
as per the will and codicil executed 
by the testator, that certain improvi- 
dent transactions put through by 
Lochanappa in contravention of the 
‘directions given in the will were not 
binding on the plaintiff or the pro- 
perties left by the deceased and that 
the said Lochanappa having acted con- 
trary to the directions given in the 
will and codicil and having mismanag- 
ed the said properties an injunction 
` should be issued - against the trustees 


directing them to give Lochanappa~ 


only maintenance in terms of the will. 

3: The Subordinate J udge who 
heard the suit framed several issues 
of which the important ones were as 
follows:— 

(1) Whether the plaintiff is en- 
titled to sue? 

(2) Whether echamiags delie 
dant No. 1 got only a limited interest 
in the estate of the testator, -Rudrappa 
Gugwad, under the will? 


(3) Whether acts of mismanage- 
ment by Lochanappa contrary to the 


directions of the will had been proved? 
could 


(4) Whether an injunction 
be validly given to the trustees to take 
over the management from Lochanappa 
and give him only maintenance? _ 
Before the Subordinate Judge evidence 
both oral and documentary were let 
in. He construed the will to arrive 


at the finding that Lochanappa had’ 


been made the malik or owner of the 


properties covered by the will and that . 


it was the will-of the testator which 


recited that the estate given to Locha- - 


nappa was to be heritable. With 
regard to the further directions given 
in the will, he came to the conclusion 
that “Lochanappa having been made 
an owner under the will further èx- 
pression of such intention cannot be 
properly allowed to control or qualify 
that ownership”. As regards the .direc- 
tion in the letter styled a codicil- advis- 
ing Lochanappa to take one of the 
sons of Gurupadappa Gangappa Gug- 
wad in adoption, he held that: 

“In fact, there is no such direc- 
tion in the original will. Even assum- 
ing that it is so, only means that 
Gurupadappa’s 
owners in case Lochanappa dies with- 
out male issue and without adopting 
one of the sons of Gurupadappa; Lo- 
chanappa is still alive and itis yet 


` defendant on that issue. 


sons are to-be the 
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to be seen whether he adopts plaintiff 
or not or whether a son will be born 
to him or not. Plaintiff has at the 
most a contingent right and no vest- 
ed interest, and-therefore it is a ques- _ 
tion whether. he is entitled to a sim- 
ple declaration.” 

The suit out of which ‘his: appeal 
arises was filed. by Gangappa Gug- 
wad after the death of Lochanappa’ 
in 1957 against the widow of Lochana- 
ppa, one Chanabasappa Gurubasappa 
Gugwad who ‘was undisputedly taken 
in adoption by Lochanappa as his 
son in :the year 1951 and-Gurlingappa 
Gungappa Gugwad, the surviving. trus- 
tee under the . will of Rudrappa plead- 
ing inter alia. that “Rudrappa did 


not confer an absolute estate. on Lo- 


chanappa in respect of his property, 
that the bequest made in his favour 
conferred upon him only ‘a restricted 
life estate and that even assuming 


-Lochanappa was an absolute owner 


he was entitled to it only during his 
lifetime and after his demise it was _ 
to revert to the plaintiff by virtue of 

the will and codicil”. The plaintiff ap- 
pellant went on to add that it was 
incumbent on Lochanappa to adopt 
him alone and none else and any 
adoption in contravention of the dir- 
ection in the will of Rudrappa Muri- 
gappa Gugwad was invalid and even 
assuming. that the said ‘direction was 


. not mandatory, defendant No. 2 could 


not acquire the status of a son begot- 
ten by Lochanappa so. as to claim any 
interest in the property of the deceas~ 
ed testator. The suit was contested 
by the widow and the adopted son, 
defendant No. 2 who pleaded the. bar 
of res judicata on the strength of the 
judgment in the suit of 1935. The 
Subordinate Judge held against tha 
He also found 


that the appellant was the rightful 


- heir to the properties of the deceased 


testator under the will and codicil’ of 
Rudrappa after the death of Lochan- 
appa. 


4. “The High Court examined 
the will and the letter. described as 
codicil over again and came to the 
conclusion. that the letter described as 
codicil was only an informal commu- 
nication from ons relation to another, 
that the testator had only a vague re- 
collection of the contents of the will 
at the time of writing the letter from 
Benaras and that the order in the pro- 
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bate proceedings did.not refer to the 
letter. On the basis of. the wil the 
High Court held that Lochanappeé was 
an absolute owner of the property. 
The High Court further held thet the 
decree in the suit of 1935 operated as 
res judicata in the subsequent suit. 
Referring to the first two issues iram- 
ed in the suit of 1935 the High 
Court held that there was a clear find- 
ing in the judgment in that suit that 
the appellant had obtained no incerest 
under the will of Rudrappa and there- 
fore he was not entitled to sue. 


5. Before us learned ccunsel 
for the appellant contended that in 
spite of the observations made by the 
learned Subordinate Judge in the 
judgment in the suit of 1935 about 
Lochanappa’s rights under the wil and 
the document styled as codicil, the 
decision on the first issue went to show 
that the appellant’s suit was prema- 
ture ahd as such it was not necessary 
for the Subordinate Judge to ge into 
the other question and his findirgs on 
issues other than the first should be 
treated as obiter. 


6. In support of the above 
contention counsel for the appellant 
relied on the decision. of the Privy 
Council in Shankarlal v. Hiralal, AIR 
1950 PC 80. The head note in that 
case to which our Senton was {rawn 
reading 


“Court holding that suit is not 
maintainable by reason of failure to 
comply with -Section 80 — Findings 
_ given on merits are obiter and do not 
support plea of res judicata either . in 
„favour of or against party” 


seems to be misleading inasmuzh as 
the judgment of the Board do2s not 
bear out the above proposition cf law. 
At best the head nove only records a 
finding by an appellate Bench of the 
Calcutta High Court which the Board 
by its own judgment did not express- 
ly reject or uphold. 


T. The appeal to the Privy 
Council arose out of a suit filed ay one 
Mangtulal Bagaria for royalties due 
under a lease of collieries by one Popat 
Velji Rajdeo of which the said 
Mangtulal was appointed manager by 
the Court. The deZendants were the 
lessees under the lease or their repre- 
sentatives and were respondents in the 
appeal to the Board. There tne de- 
fence of the lessees was that th= lease 
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had been surrendered in July- 1933. 
The plaintiffs challenged the surrender 
and also pleaded that the point was 
judicata. Ameer Ali, 
J. before whom the -suit came on for 
hearing on the orignial side of the Cal- 
cutta ._High Court framed several 
issues in two groups. The first issue 
in Group A related to a plea of res 
judicata. The second issue in that 
group raised a question whether there 
was any defence apart from surrender. 
Group B raised questions as to the 
fact and validity of the alleged sur- 
render. -The plea of res judicata was 
based on a judgment of the Sub- 
ordinate Judge of Dhanbad wherein 
the lessees had sued Mangtulal and 
some others for a declaration that the 
lease had been validly surrendered in 
1633. The Subordinate Judge held 
that the suit did not lie inasmuch as 
notice had not been served on Mangtu- 
lal under Section 80, Civil Procedure 
Code. He however purported to decide 
other issues in the suit including one 
as to the sufficiency of the surrender. 
An appeal from the decree of the Sub- 
ordinate Judge was taken to the High 
Court at Patna but was withdrawn 
against Mangtulal and žhe brother of 
the lessor and a consent decree was 
cbtained against the two widows up- 
holding the surrender. Ameer Ali,. J. 
went into the question of res judicata 
as a preliminary issue and expressed 
the view 

“that the decision of the Dhanbad 
Court had decided the same issue 
which had to be decid2d in his own 
Court and between the same .persons 
and parties”. 
In appeal from _ his 
learned Judges held that 

‘Inasmuch as the Subordinate 
Judge in the Dhanbad suit had held 
that the suit did not lie by reason of 
the failure to comply with Section 80, 
Civil P. C., he was bound to dismiss 


judgment the 


- the suit under Order 7, Rule 11 of the 


Code and the findings of the Court on 
the merits were obiter and could not 
support a plea of res judicata”, 
They held further that Ameer Ali, J. 
had decided nothing but the issue of 
res judicata. Accordingly they allow- 
ed the appeal and remanded the case 
to the Court of first. instance for trial 
of issues other than issue 1 

8. The judgment of the Judi- 
cial Committee shows that before the 
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Board it was conceded on behalf of 
the appellant that the appellate Court 
was right in the view which it took 
as to the effect of the Dhanbad decree. 
The Board proceeded to observe: 


“Their Lordships have no doubt 
that the decision in the Dhanbad suit 
could not support a plea of res judi- 
cata on the merits, either in favour 
of or against Mangtulal.” 


The Board rejected the contention of 
the appellant that Ameer Ali, J. had 
decided not only the issue of res judi- 
cata but also that the alleged sur- 
render of the lease was invalid. Ac- 
cording to the Board the judgment of 
Ameer Ali, J. was to some extent 
obscure and there were passages in it 
which suggested that he thought the 
surrender invalid but “it was clear 
that he did not purport to decide any- 
thing beyond the issue of res judicata” 
and he expressly stated that he was 
not deciding the issues in the second 
group. Accordingly the Board saw 
no reason to differ from the view of 
the appellate Judges that the issues as 
to surrender were not decided by the 
trial Judge and did not feel inclined 
to interfere with the direction given 
by the appellate Court regarding the 
remand of the trial of the issues in 
the Court of first instance. 7 


9. On the strength of the 
dictum of the appellate Bench of the 
Calcutta High Court forming a part 
of the -headnote to the above decision 
it was contended before us that once 
the Subordinate Judge of Bijapur re- 
corded a finding on the first issue 
against the appellant in the suit of 
1935 his construction of the will and 
the effect thereof were obiter and 
they would not be binding on the 
appellant in the second suit. This 
was sought to be fortified by the 
observations in the concluding por- 
tion of the judgment in the suit of 
1935 which we have quoted above 
that the plaintiff had at the ‘most a 
contingent right and no vested in- 
terest. It was argued that the learn- 
ed Subordinate Judge’s view that the 
suit was premature was sufficient to 
dispose of the case before him without 
his going into the other questions 
and the issues raised. 

10. No doubt it would be 
open to a Court not to decide all the 
issues which may arise on the plead- 
ings before it if it finds that the 
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plaint on the face of it is barred by 
any law. If forinstance the plaintiff's 
cause of action is against a Govern- 
ment and the plaint does not show 
that-notice under Section 80 of the 
Cade of Civil Procedure claiming re- 
lief was served in terms of the said 
Section it would be the duty of the 
Court to reject the plaint recording 
an order tc that effect with reasons 
for the order. In sucha case the 
Caurt should not embark upon a 
trial of all the issues involved and 
such rejection would not preclude 
the plaintiff from presenting a fresh 
plaint in respect of the same cause 
of action. But, where the plaint on 
the face of it does not show that any 
relief envisaged by Section 80 of the 
Code is being claimed, it would be 
the duty of the Court to go into al! 
the issues which may arise on the 
pleadings including the question as 
to whether notice under Section 80 
was necessary. If the Court decides the 
various issues raised on the pleadings, 
it is difficult to see why the adjudi- 
cation of the rights of the parties, 
apart from the question as to the 
applicability of Section 80 of the Code 
and absence of notice thereunder 
should not operate as res judicata in a 
subsequent suit where the identical 
questions arise for determination ae 
tween the same parties. 


11. In our view the High Court 
was right in deciding the issue as 
to res judicata against the appellant. 
The High Court rightly pointed out 
that the Subordinate Judge had in 
clear terms decided that the anpellant 
bad obtained no interest under the 
will of Rudrappa and therefore he 
was not entitled to sue. The Sub- 
ordinate Judge had further held that 
the estate cbtained by Lochanappa 
under the will was an absolute estate. 


12. With respect, we concur 
with the view expressed by the High 
Court. There was no question of the 
trial of any preliminary issue in the 
1935 the decision of which 
would obviate the necessity of exa- 
mining the other pleas raised and com- 
ing to a finding thereon. The nature 
of the right acquired by Lochanappa 
under the will of the testator was 
directly in question and the Sub- 
ordinate Judge went elaborately into 
it to take the view that Lochanappa 
had become absolutely entitled to the 
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properties left by the testator. The 
observation referred to in the conelud- 
ing portion of the judgment of the 
Subordinate Judge is, not to be taken 
as the decision on a preliminary issue 
so as to render the finding or the 
cther issues mere obiter or surplus- 
age. 

13. In our view the High 
Court rightly relied on the observa- 
tions of this Court in Vithal Yeshwant 
Jathar v. Shikandarkhan Makhbtum- 
khan Sardesai, 1963-2 SCR 285 at p. 
290 = (ATR 1963 SC 385 at p. 388) 
that if the final decision in any matter 
at issue between the parties is based 
by a Court on its decisions on more 
than one point—-each of which by it- 
self would be sufficient for the ulti- 
mate decision—the decision on each 
of these points operates as res judi- 
cata between the parties. The question 
as to the nature of the estate zaken 
by Lochanappa under the will and the 
document called codicil to the will of 
the testator, Rudrappa having been in 
issue in the suit of 1935 and it hav- 
ing been decided that Lochanappa had 
obtained an absolute estate to the pro- 
perty, the decision would bind tke ap- 
pellant in any subsecuent litigation to 
which the claim is based on the will 
and codicil. We accordingly d.smiss 
the appeal on the ground that the 
decision in the suit cf 1935 was a bar 
to the institution of the second suit of 
1957. The. respondent will be entitled 
to costs throughout. 

Appeal dismissed. 
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I. D. DUA, JJ. 

The State of Madras, Appellant v. 
C. V. Parekh and another, Respon- 
dents. 

Criminal Appeal No. 32 of 1968, 
D/- 28-10-1970. 

Essential Commodities Act 11955) 
Section 10 — Iron and Steel Control 
Order (1956), Clause (5) — Sale of pig 
iron in contraventicn of clause by 
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godown clerk of company in conspi- 
racy with represeniative of another 
Firm — Manager and ` Managing 


Director of Company also prosecuted 
— No evidence from which it could be 
inferred that manager or director had 
any knowledge of sale manoeuvred 
by clerk and other conspirator, that 
they took part in the negotiations for 
sale cr in the sale itself — Mere cir- 
cumstance that they were in de facto 
management of affairs of company and 
were aware of arrival of goods which 
were subsequently sold by clerk, could 
only create suspicion, but not proof 
against them — Manager and director 
held could not be convicted — Convic- 
tion cannot be fastened on them by 
applying Section 10 as liability of per- 
sons in charge can arise under that 
section only. when contravention is 
by company itself, (Paras 2 and 3) 

Mr. R. N. Sachthey, Advocate, for 
Appellant; Mr. P. Ram Reddy, Sr. 
Advocate, (Mr. A. V. V. Nair, Advo- 
cate with him), for Respondents. 


The Judgment of the Court was 
delivered by 

BHARGAVA, J. — This appeal by 
special leave is directed against two 
respondents, C. V. Parekh and A. C. 
Parekh, who have been acquitted by 
the High Court of Madras of the 
charge under Section 120-B of the 


- Indian Penal Code read with Sections 


7 and 8 of the Essential Commodities . 
Act, 1955 and Clause (5) of the Iron 
and Steel Control Order after applying 
Section 10 of the Essential Commodi- 
ties Act. The first respondent, C. V. 
Parekh, was the Manager of Microtee 
Castings (Private) Ltd, while the 
second respondent, his son, A. C. 
Parekh, was the Managing Director of 
that Company. They were also 
partners of a Firm known as Messrs. 
C. V. Parekh and Company. Both the 
Company and the Firm had offices in 
the same premises. Respondent No. 2 
was in charge of the general manage- 
ment of the business and affairs of the 
Company, so that he was empowered 
ta make all purchases and sales, and 
to enter into all contracts and do all 
other acts on behalf of the Company. 
Respondent No. 1 was also an active 
participant in the manegement of the 
Company, so that the two respondents 
were in de facto charge of the manage- 
ment of the affairs of the company. 
The Firm had two plots of land at 
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the Royapuram Goods Yard for clear- 
ing of the goods, and one Dhansuklal 
alias Kamdar was the godown clerk of 
the Company at the Yard. He is the 
brother of respondent No. 1. One 
Vallabhadas Thacker was the repre- 
sentative of another firm G. Ramii 
and Co. who had plots allotted. to 
them in Royapuram Goods Yard 
adjacent to the plots of the Firm. The 
case for the prosecution was that 
48.350 tons of pig iron were supplied 
. to the Company by Bhilai Steel Plants 
against an allotment order passed by 
the Iron and Steel Controller. The 
price of pig iron was fixed at Rs. 250 
per ton by the Iron and Steel Con- 
troller under the Iron and Steel Con- 
trol Order, 1956. The goods were 
received at the Yard on 6th July, 1963 
and were unloaded in the plots assign- 
ed to the Firm. Kamdar took delivery 
of the goods on behalf of the Company 
after paving the freight and other in- 
cidental charges due to the Rail- 


way. They were cleared from the. 


plots on 17th July, 1963 by Kamdar 
on behalf of the Company. These 
foods were sold to various persons at 
rates varying. between Rs. 300/- 
Rs. 350/- per ton. These ‘rates were 
higher than the controlled price fixed 
by the Iron and Steel Controller which 
was Rs. 250/- per ton. The sale, ac- 
cording to the prosecution, was the 
result of a conspiracy between the two 
. respondents, Kamdar and Vallabhadas 
_ Thacker; and, in pursuance of this con- 
spiracy, the offence committed was 
breach of Clause (5) of the Iron and 
Steel Control Order, 1956. All these 
four persons were, consequently, pro- 
secuted and were convicted under Sec- 
tion 120-B of the Indian Penal Code 
read with Sections 7 and 8 of the 
Essential Commodities _ Act and with 
Clause (5) of the Iron and Steel Con- 
trol Order. In convicting the two res- 
pondents, the Magistrate also relied 


on Section 10 of the Essential Com- ` 


modities Act, 1955. On appeal, the 
High Court acquitted the two respon- 
dents, so that the State of Madras has 
come up to this Court in appeal 
against that order of acquittal. — 


2. We have been taken through 
the judgments of the High Court and 
the Magistrate by learned counsel for 
the appellant and we find that the 
findings of fact recorded do not 
justify any interference with the 


and | 


. Vallabhadas 


nor. is there evidence to 
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order of acquittal passed by the 
High Court. The trial Magistrate held 
that the pig iron was bought by the 
Company, that its delivery was taken 
from the Railway by Kamdar 
behalf of the Company; that the two 
respondents were in de facto manage- > 
ment of the affairs of the Company 
and knew of the arrival of the goods, 
and that the goods were disposed of 
at a price higher than the controlled 
price by Vallabhadas Thacker with 
tke aid of Kamdar. There was no 
finding that, in the sale itself, either 
of these two respondents took any 
active part. He, however, -recorded 
the conviction because he found that 
the goods had been lying in the plots 
of the Firm, M/s. C. V. Parekh and 


Co., for more than a week, that the - 


two respondents were partners of the 
Firm, that the sale had been negotiat- 
ed by Vallabhadas Thacker even prior 
to the time when the delivery of the 
goods was taken by Kamdar. On 
these facts, the Magistrate held that 
the negotiations for sale could not have 
taken place without the knowledge of 
th2 two.respondents. That was the 


main basis of the conviction of the two 


respondents recorded by the Magis- 
trate. The High Court set aside this 
order of conviction on the ground that 
there was no material on the basis of 
which a finding could be recorded that 
the respondents knew about the dis- 
posal of -pig iron by’ Kamdar and 
Thacker. The circum- 
stance that the two respondents were 
in management of the affairs of the 
Company and the Firm and were 
aware of the arrival of the goods could 
create suspicion. against the respon- 
dents; but that suspicion could not 
take the place of proof. In order to 
justify conviction of the respondents, 
evidence was needed to show that they 
knew of the sale or were parties to it. 
No’ such evidence was ‘available. On 
this ground, the High Court set aside 
the conviction of the two respondents. 
The order of the High Court is obvi- 
ously correct. No evidence on the 
record has been pointed out from 
which it could be inferred that the 
two respondents had any knowledge 
of the sale which was manoeuvred by 
Kamdar and Vallabhadas Thacker, 
show that 
they took any part in the negotiations 
for sale, or in the sale itself. Conse-/ 
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quently, it is clear that their convic- 
tion was not, justified. 


= Bs Learned coursel for the ap- 
pellant, however, sought convictior. of 
the two respondents on the basis of 
Section 10 of the Essential Commodi- 
ties Act under which, if the petson 
contravening an order made urder 
Section 3 (which covers an order urder 
the Iron and Steel Contrcl Order, 
1956) is a company, every person who, 
at the time the contravention was 
committed, was in charge of, and was 
responsible to, the company for the 
conduct of the business of the 
Company as well as the com- 
pany, shall be deemed to be guilty of 
the contravention and shall be liable 
to be proceeded against and punished 
accordingly. It was urged that the 


two respondents were in charge of, 


and were responsible to, the company 
for the conduct of the business of the 
company and, consequently, they must 
be held responsible for the sale and 
for thus contravening the provisions 
of clause 5 of the Iron and Steel (Con- 
trol) Order. This argument cannot be 
accepted, because it ignores the first 
condition for the applicability of S$. 10 
to the effect that the -person cortra- 
vening the order must be a company 
itself. In the present zase, there is no 
finding either by the Magistrate or by 
the High Court that the sale in con- 
travention of clause § of the Iron & 
Steel (Control) Order was made by the 
Company. In fact, the Company was 
not charged with the offence at all. 
The liability of the persons in charge 
of the Company only arises when the 
contravention is by the Company it- 
self. Since, in this case, there is no 
evidence and no finding that the Com- 
pany contravened Cl. 5 of the Iron & 
Steel (Control) Order, the two respon- 
dents could not be ‘Aeld responsible. 
The actual contravention was by Eam- 
dar and Villabhadas Thacker and any 
contravention by them would not 
fasten responsibility cn the respon- 
dents. The acquittal of the respon- 
dents is, therefore, fully justified. The 
appeal fails and is dismissed. 


Appeal dismissed. 
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(V 58 C 106) 


(From Andhra Pradesh: AIR 1964 
Andh Pra 236 (FB)) 
J. C. SHAH, K. S. HEGDE AND A. N. 
GROVER, JJ. 


Joint Family of Mukundas Raja 
Bhagwandas & Sons and others, Ap- 
pellants v. The State Bank of Hydera- 
bad, ete., Respondents. 


Civil Appeals Nos. 1138 to 1140 of 
1966, D/- 10-9-1970. 


(A) Debt Laws Hyderabad 
Jagirdars Debt Setilement Act (12 of 
1952), Section 25 (1) — Transfer of 
pending suits, appeals and execution 
proceedings to Board — Requisites. 


The expression “pending” in S. 25 
(1) must relate to proceədings which 
were pending on the date notified 
under S. 11 for settlement of debts 
due by the Jagirdar and could not 
take in any proceedings which came to 
be instituted after such date. The 
other condition for the applicability of 
S. 25 is that the suit or other proceed- 
ings must be in respect of a debt with 
regard to which a Jagirdar or the Cre- 
ditor could make an application to the 
Board on or before the date which the 
Government had notified for settle- 
ment of debt due by the Jagirdar. Thus 
the material date would be the one 
notified by the Government under Sec- 
tion 11 and only those debts which 
were due on or before that date from 
a debtor or in respect of which any 
proceedings were pending in a Court 
or before the Board could be the sub- 
ject-matter of settlement by the 
Board. AIR 1954 Bom 282, Approved; 
AIR 1964 Andh Pra 236 (FB), Affirm- 
ed. (Para 5) 


(E) Contract Act (1372), S. 43 — 
Suit by Bank on þasis of promissory 
note — Liability of defendants joint 
and several — Decree directing execu- 
tion against one of the defendants in 
the first instance and to proceed 
against other defendant only after- 
wards for balance amount which re- 
mained unrealized, held bad — No 
equitable principle or statutory provi- 
sion justified such decree — Decree in 
C. C. C. Appeals Nos. 63 and 66 of 
1959, D/- 1-2-1963 (Andh Pra), Modi- 
fied. (Para 7) 
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-Cases Referred: Chronological Paras 


(1954) AIR 1954 Bom 282 (V 41)=. 
ILR (1954) Bom 535, Babibai 
Thakuji v. Fazluddin Usman- 
bhai 


Mr. M. C. Chagia, Senior Advocate, 
(Mr. K. R. Chaudhuri, Advocate, with 
him), for Appellants (In Civil Appeals 
“Nos. 1138 and 1139 of 1966) and Res- 


pondents (In Civil Appeal 1140 of 19966),. 


Mr. B. V. Subrahmanyam, Senior 
Advocate, (Mr. A. V. Rangam, Advo- 
cate with him), for Respondent (In 
Civil Appeal No. 1138 of 1966), Res- 
pondent No. 1 (In Civil Appeal No. 1139 
of 1966) and Appellant (In Civil Ap- 
peal No. 1140 of 1966). 


The following Judgment of the 
Court was delivered by 


GROVER, J.: These appeals arise 
out of two different litigations al- 
though some of the parties are the 
same. Civil Appeal No. 1138 of 1966 
is directed against the judgment of the 
Andhra Pradesh High Court dated 
February 8, 1963 in a revision petition. 
The other two cross appeals i.e., 1139 of 
1966 and 1140 of 1966 arise out of the 
judgment dated February 1, 1963 pass- 
ed by the same High Court in a suit 
which had been filed by the State 
Bank of Hyderabad on the basis of a 
promissory note dated November 27, 
1953 for recovery of Rs. 70,000/-. We 
shall dispose of Civil Appeal No. 1138 
of 1966 first. The Hyderabad State 
Bank had filed a suit in July 1956 
against the joint family business 
known as Mukund Das Raja Bhagwan- 
das & Sons and the four sons of Raja 
Bhagwan Das who had died, the sons 
having been impleaded as defendants 
2 to 5. There was a sixth defendant 
also Srikishen Sookhdev Malani. Ac- 
cording to the claim of the Bank de- 
fendants 2 to 5 were members of a 
joint undivided family defendant No: 2 
being the Head Karta and Manager. 
On February 2, 1951 defendant No. 2 in 
his above capacity requested the Bank 
to grant what is called a “clean cash 
credit” limit of Rs. 1,00,000/- against 
the guarantee of defendant No. 6. De- 
fendant No. 2 was allowed to withdraw 
a sum of Rs. 99,500/- by-three cheques 
from Feb. 8, 1951 to February 12, 1951. 
After the confirmation of the cash cre- 
dit limit by the Committee of the 
Board of Directors of the Bank on 


A.L EB. 


February 22, 1951, defendant No.. 2 
executed a pronote in favour of de- 
Zendant No. 6 for the sanctioned limit 
of Rs. 1,00,000/-. This pronote was 
endorsed in favour of the Bank and 
thereafter the sum of Rs. 99,500/- 
which had been withdrawn pending 
the sanction of the Committee was 
debited to the cash credit account 
opened in the name of defendant No. 1 
and credited to the personal account 
of defendant No. 2. It was averred 
that defendant No. 2—Karta, Head and 
IManager—was drawing monies from 
time to time in the cash credit account 
of defendant No. 1. The drawing limit 
was reduced subsequently to Rupees 
£0,000. On September 3, 1952 defen- 
dant No. 2 as Kartha and Manager of 
joint family business of defendant 
No. 1 executed a fresh pronote for the 
reduced limit of Rs. 50,000/- in favour 
cf defendant No. 6 which was endors- 
ed by him in favour of the Bank. De- 
fendant No. 6 also executed a fresh 
letter of guarantee. On December 28, 
1953 there was a balance of Rs. 36,201- 
§-8 in the cash credit account of de- 
fendant\ No. 1 and as collateral secu- 
rity for the same defendant No. 2 exe- 
cuted a fresh pronote in favour of de- 
fendant No. 1 the guarantor for Rupees 
35,000/- which was endorsed in favour 
of the Bank. Defendant No. 6 further 
executed a fresh letter of guarantee in 
favour of the Bank. Defendant No. 2 
had confirmed the amount due under 
the cash credit account in his letter 
dated July 7, 1954. On account of this 
cash credit account a sum of Rupees 
4),869-1-10 was due from defendants 
1 to 5 as principal debtors and defen- 
dant No. 6 as guarantor together with | 
interest. Defendant No. 2 filed a writ- 
ten statement taking up various pleas 
contesting the claim of the Bank but 
nə objection was raised on the basis 
oÈ the provisions of the Hyderabad 
Jagirdars Debt Settlement Act, 1952 
which was published in the Official 
Gazette on March 18, 1952, hereinafter 
called the “Act”. Defendants 3 to 5 
and defendant No. 6 also filed their 
written statements contesting the 
claim but no plea was raised on the 
basis of the provisions of the Act. As 
many as 10 issues were framed by the 
learned Fourth Additional Judge, City 
C:vil Court, Hyderabad. 


2. The suit was decreed by the 
trial court personally against the 2nd 
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and the 6th defendant and against 
joint family assets of defendants & to 
5. In view of the fact that the 6th 
defendant did not raise any serious 
contest to the claim it - was directed 
that the plaintiff could proceed in the 
first instance against the joint family 
assets of defendants 2 to 5 and person 
of the second defendant. and if the 
entire sum was not realized then it 
could levy execution against the sixth 
defendant. Future interest was award- 
ed at the rate of 54% per annum. No 
appeal was filed against the afore- 
said decree. In December 1959 the 
Bank filed an execution pétition in the 
court of the Fourth Additional Judge. 
On March 10, 1960 the learned Judge 
passed an order transferring the execu- 
tion petition to the Jagirdar Debt Set- 
tlement Board under S. 25 (1) of the 
Act. The Bank challenged the order 
of transfer before the High Court on 
the revisional side. - The learned single 
Judge, who heard the revision petition, 
referred three questions of law for 
consideration by a larger bench. The 
questions referred were as follows: 


“I Whether on a true construc- 
tion of S. 25 (1) of the Act, it has ap- 
plication to suits, appeals and applica- 
tions for execution and proceedings 
other than revisional in respect of 
debts not existing on or before the 
notified date under Sec. 11 of the Act, 
pending in any civil or revenue czurt 
involving the questions as set oui in 
that section? 


2. Whether in execution proc2zed- 
ings relating to decrees obtained in 
suits filed after the notified date, the 
Court could go behind the decrees 
passed and trace the history of the 
transactions which resulted in the lia- 
bility under the decree? 


3. If the answer to question (1) is 
in the affirmative, whether section 25 
(1) of the Act has to be struck down 
as violating Articles 14 and 19 (i) (£) 
of the Cofistitution?” 7 


The first question was answerec by 
the Full Bench in the negative. The 
second question has also similarly ans- 
wered and it was held that the execut-. 
ing court was not competent to reepen 
the case by tracing the history of the 
transaction’ which resulted in the lia- 
bility under the decree. Question No. 3 
.` was not answered. In accordance with 


J. F., M. R. B. & Sons v. 


State Bank of Hyd. [Prs. 2-4] S. C. 451 


the opinion of the Full Bench and on 
a further consideration of the facts the 
learned single Judge disposed‘of the 
revision petition holding that S. 25 (1) 
of the Act was not applicable and the 
order of transfer was liable to be set 
aside. The executing court was direct- 
ed to proceed and deal with the execu- 
a application in accordance with 
aw. 


3. Ttt is necessary to notice the 
historical background and the relevant 
provisions of the Act in order to decide 
the questions which fall for determi- 
nation. By the Hyderabad (Abolition 
of Jagirs) Regulation passed on August 
15, 1949 the jagirs were abolished. The 
jagirdars were declared entitled to a 
share in the jagir net income which 
was inalienable except with the previ- 
ous sanction of the Government. On 
January 25, 1950, another Regulation 
called the Hyderabad Jagir (Commuta- 
tion) Regulation, 1359F was enacted. 
It provided, inter alia, for the method 
of calculating the commutation in res- 
pect of jagirs. As pointed out by the 
High Court the enactment of the Regu- 
lation affected the jagirdars in a large 
measure. Their former resources were 
not available to them to pay their 
debts. The creditors were also faced 
with a difficult situation which affect- 
ed their prospects of recovering the 
loans fully. It was in this background 
that the Act was passed. Its provisions 
were mainly borrowed from the 
Bombay Agricultural Debtors’ Relief 
Act, 1947. Debt was defined by S. 2 
(e) to mean any liability in cash or 
kind whether secure or unsecured due 
from a jagirdar whether payable under 
a decree or order of a civil court or 
otherwise. Section 3 provided excep- 
tions in cases of five categories of 
debts which were not liable to be 
scaled down. One of those was the 
debt due to a scheduled bank. 


4, Chapter II containing Ss. 4 


_to 10 dealt with the constitution and 


powers of the Board for the settlement 
of debts. Section 11 provided that 
any jagirdar or his creditor could 
make an application to the Board on 
or before such date as the Government 
might notify for settlement of debts 
due by a jagirdar. Under Section 12 
notwithstanding the fact that no appli- 
cation had been filed under S. 11 every 
creditor on being required to do so by 
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any of his debtors had to file a correct 
statement before the Board of his 
claims’ against such a debtor and simi- 
larly every debtor on being so requir- 
ed by any of his creditors had to file 
a correct statement. According to Sec- 
tion 15 if any debtor and any or all of 
his creditors arrive at a settlement in 
respect of any debt due by the debtor 
to the creditor the debtor or any of the 
creditors could make an application 
and the Board could proceed to record 
that settlement in accordance with the 
procedure prescribed by the section. 
Under S. 22 all debts in respect of 
which no application for adjustment 
or settlement was made in accordance 
with the provisions of the Act were to 
stand extinguished. Under Section 24 
on the date fixed for a hearing from 
application made under S. 11 the 
Board was to decide as preliminary 
issues whether a person for the set- 
tlement of whose debt an application 
had been made was a debtor and whe- 
ther the total amount of debts due 
from such person on the date of the 
application exceeded the sum of 
Rs. 5,000/-. If the Board found that 
such a person was not a debtor or that 
the amount was less than Rs. 5,000/- 
the application was to be dismissed. 
Section 25 provided for transfer of 
pending suits, appeals, applications and 
proceedings to the Board. This sec- 
tion may be reproduced in extenso: 


“S. 25. (1) All suits, appeals appli- 
cations for execution and proceedings 
other than revisional in respect of any 
debt pending in any civil or revenue 
court shall, if they involve the ques- 
tions whether the person from whom 
such debt is due is a debtor and whe- 
ther the total amount of debts from 
him on the date of the application is 
less than Rs. 5,000 be transferred to the 
Board. ; ; 


(2) When an application for 
adjustment of debts made to a Board 
under S. 11 or a statement submitted to 
a Board under section 21 includes a 
debt in respect of which a suit, ap- 
peal, application for execution or pro- 
ceeding other than revisional is pend- 
ing before a civil or revenue court, the 
Board shall give notice thereof to such 
other court. On receipt of such notice, 
such other court shall transfer the 
suit, appeal, application or proceeding, 
as the case may be, to the Board. 


A.L R. 


(3) When any suit, appeal, appli- 
cation or proceeding is transferred to 
the Board under sub-s. (1) or sub-s. (2), 
the Board shall proceed as if an appli- 
cation under section 11 had been made 
to it. 

(4) If the Board, to which any 
suit, appeal, application or proceeding 
is transferred under sub-s. (1) or sub- 
section (2), decides the preliminary 
issues mentioned in clause (a) of sub- 
section (1) of sec. 24 in the negative or 
those mentioned in Clause (b) of 
the said sub-section (1) in the nega- 
tive, it shall retransfer the suit, ap- 
peal, application or proceeding to the. 
Court from which it had been trans- ` 
ferred to itself after the disposal and 
subject te the result of the appeal, 
where an appeal is filed, and after 
the expiry of the period prescribed for 
an appeal where no appeal is filed. 

(5) When any suit, appeal, applica- 
tion or proceeding is retransferred to 
the Court under sub-section (4) the 
said Court shall proceed with the 
same.” 


Section 28 dealt with the mode of 
taking accounts and Section 35 pro- 
vided for the scaling down of the 
debts payable by debtors in accord- 
ance with their paying capacity in the 
manner indicated therein. An award 
was to be made according to Sec- 
tion 36 and further scaling down of 
debts could be done under Section 37. 
In terms of S. 11 the Government 
notified June 30, 1953 as the last day 
for settlement of debts due by jagir- 
dars. The Full Bench of the High 
Court quite rightly observed that S. 11 
was the basic provision enabling the 
creditor or the debtor to move the 
Board under the Act for settlement of 
debts. The Act also recognised other 
modes which would be tantamount to 
the making of such an application to 
the Board so as to confer jurisdiction 
on it to settle debts in accordance with 
the procedure prescribed by the Act. 
Section 25 embodied one of these 
modes. If a suit or appeal or execu~ 
tion proceeding etc. was pending in 
relation to such debt in any court it 
had to be transferred to the Board. 
The Board would proceed to deal with 
it as though an application under S. 11 
had been made. ‘The suit or other pro- 
ceedings had to relate to a debt in res- 
pect of which an application under 
S. 11 could have been made to the 
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Board. It was also necessary that the 
proceedings should be pending in the 
court on the date notified. This would 
follow from the provisions of S. 11. 
There could be no difficulty about pro- 
ceedings which were taken in a court 
subsequent to an application made to 
the Board under S. 11.. That proceed- 
ing had necessarily to be transferred 
on the notice given by the Board. The 
point which was canvassed before the 
Full Bench of the High Court was that 
the expression “pending” occurrirg in 
S. 25 was of wider amplitude and 
covered all cases of debts whethe> in- 
curred before or subsequent tc the 
notified date. The High Court, after 
an exhaustive discussion of the vari- 
ous provisions of the Act, came ta the 
conclusion that there were clear indi- 
cations in them that the debts to be 
determined and scaled down by the 
Board were only such debts as were 
existing on the date of the application 
provided for by S. 11. This is what 
was finally observed: 


“Thus the entire scheme ož the 
Act makes it abundantly clear that 
matters concerned with the debts prior 
to the date of application alone (which 
date of course cannot extend bevond 
the notified date under section 11) are 
within the cognizance and competence 
of the Board. It follows that only zases 
relating to such debts and no sther 
debts are liable to be transferred to it 
under Section 25 (1).” 


5. In our judgment the High 
Court came to the correct conclision 
that the expression “pending” in Sec- 
tion 25 (1) must relate to proceedings 
which were pending on the no-ified 
date and could not take in any pro- 
ceedings which came to be instituted 
after such date. The other condition 
for the applicability of S. 25 was that 
the suit or other proceedings mist be 
in respect of a debt with regari to 
which a jagirdar or the creditor zould 
make an application to the Board on 
or before the date which the Govern- 
ment had notified for settlement of 
debts due by the jagirdar. A close 
examination of S. 22 puts the matter 
beyond controversy. If no application 
had been made under S. 11 within the 
period specified therein or for record- 
ing a settlement made under 3. 15 
every debt due by the debtor was to 
stand extinguished. In a case af the 
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present kind a debt would have stood 
extinguished if no application had been 
made under S. 11 within the specified 
period. Thus the material date would 
be the one notified by the Government 
under S, 11 and only those debts which 
were due on or before that date from 
a debtor or in respect of which any 
proceedings were pending in a court 
or before the Board could be the sub- 
ject-matter of settlement by the Board. 
It may be mentioned that in Babibai 
Thakuji v. Fazluddin Usmanbhai, ILR 
(1954) Bom 535 = (AIR 1954 Bom 282) 
a similar provision of the Bombay 
Agricultural Debtors’ Relief Act on 
which the provisions of the Act were 
modelled came up for consideration 
and it was said with reference to Sec- 
tion 19 (1) of that Act that only those 
suits were liable to be transferred 
which were pending on the date when 
an application for adjustment of debts 
could have been made under S. 4 
(which corresponded to S. 11 of the 
Act). In other words, if a suit was fil- 
ed after the time to make an applica- 
tion for adjustment of debts had ex- 
pired such a suit was not liable to be 
transferred. Since both the conditions 
for the applicability of S. 25 of the 
Act were not satisfied in the present 
case the decision of the High Court 
must be upheld and the appeal 
(C. A. 1138/66) dismissed. In order to 
avoid further proceedings which will 
entail needless expense learned 
counsel for the parties have agreed 
that the judgment-debtors will pay 
the decretal amount in four equal 
annual instalments. The first instal- 
ment which will represent th of the 
decretal amount shall be deposited in 
the executing Court on or before the 
first January 1971. The subsequent 
instalments each year shall be similar- 
ly deposited on or before first Janu- 
ary. In case of failure on the part of 
the judgment-debtors to make the de- 
posit of anyone of the instalments in 
time the entire amount due shall 
become recoverable at once. As and 
when the said deposit is made the 
decree-holder will be entitled to with- 
draw the same. An order is directed 
to be made in terms of this settlement 
between the parties. 


6. Civil Appeals Nos. 1139 & 
1140/66 arise out of the decree in 
C.C.C.A. Nos. 63 & 66 of '1959 dated 
February 1, 1963 in O.S. No. 37 of 
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1958. So far as the appeal against the 
Bank is concerned there is no merit in 
it because it has been proved and that 
finding could not be successfully assail- 
ed before us that the debt in question 
was a post-notification debt. In other 
words it came into existence after 
June 30, 1953 which was the date noti- 
fied by the Government as the last 
date for settlement of debts due by 
jagirdars by an application made under 
S. 11 of the Act. In view of our deci- 
Sion in the connected appeal (C. A. 


1138/66) S. 25 (1) of the. Act was not. 


applicable to the suit filed for the rè- 
covery of such a debt. Civil Appeal 
No. 1189 of 1966, therefore, has no 
merit and-is hereby dismissed. 


7. Civil Appeal No. 1140 of 


1966 which has been preferred by the. 


Bank involves a very short point. Ac- 
cording to the decree of the High Court 
the plaintiff, namely, the Bank was to 
proceed and execute the decree against 
the second defendant in the first inst- 


ance and was to proceed against the - 


first defendant only afterwards for 
such balance amount which could not 
be realized from the second defendant. 
It is not disputed that the liability of 
the first and the second defendant was 
joint and several and the decree of the 
High Court proceeded on the basis of 
some equitable 
sought for and granted to the first de- 
fendant. We are unable to hold and no 
such principle or statutory provision 
has been pointed out to us that any 


such equitable relief could be granted - 


in a suit of the nature filed by the 
Bank against the two defendants. We 
would, accordingly, allow ‘this appeal 
to the extent of deleting clause (2) of 


the decree and ea in clause (1) the - 


following words: 


“Both the defendants shall be 
jointly and severally liable for the 
payment of the decretal amount.” > . 


8. In view of the entire cir- 
cumstances the parties in all the ap- 


peals are left to bear their own costs 


in this Court, 
Order accordingly. 
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The following Judgment of the 
Court was delivered by 

GROVER, J.: This is an appeei by 
special leave from a judgment of the 
. Allahabad High Court dismissing a 
writ petition by which the appellant 
challenged the validity . of a warrant 
issued by the Assistant Collector, Cen- 
tral Excise, Allahabad, authorising the 
Superintendent, Central Excise, Vara- 
nasi, to enter certain premises, search 
the same and seize the documents 
therefrom. 


2. The appellant, 
public limited 
registered office at Calcutta, owns and 
runs a factory known as Sahu Cemi- 
eals and Fertilisers at Varanasi where 
chemicals such as ammonia and soda 
ash are manufactured. In Fe=bru- 
ary 1962 excise duty was fixed on 
manufacture of ammenia for the pur- 
pose of fertilizers at Rs. 25/- per metric 
ton, the rate being Rs. 125/- per 
metric ton if it was used for other pur- 
poses. The notification by which the 
aforesaid duty was payable was later 
withdrawn by means of.another noti- 
fication dated March 1, 1964 and 
thereafter no excise duty was required 
to be paid on the manufacture of 
ammonia. For the period from May 
1962 to the beginning of March 1964 
the appellant had paid duty at the 
rate of Rs. 25/- per metric ton on the 
ground that ammonia had been utilis- 
ed for the purpose of manufacture .of 
chemical fertiliser. The Central Excise 
authorities, however, had received in- 
formation that part of the ammonia 
had been utilised for purposes other 
than the manufacture of fertilizers on 
which higher duty of Rs. 125+ per 
- metric ton was payable. It was con- 
sidered that there had been evasion of 
duty. On May 11, 1968, the Assistant 
Collector issued a warrant fcr the 
search and seizure of goods and docu- 
ments pursuant to which the premises 
of the factory at Varanasi were search- 
ed on May 11, 12 and 13, 1963 and 
various documents were seized. 


3. The writ petition was heard 
in the first instance by the learned 
single Judge who dismissed it. In ap- 
peal his judgment was upheld ky the 
Division Bench. Three conteations 
were raised before the Division Bench; 
the first was that Section 12 of the 
Central Excises and Salt Act, 1944, 
hereinafter called tha “Act” was void 
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as the powers delegated to the Cen- 
tral Government by the legislature 
were excessive and beyond permis- 
sible limits. The second point was 
that the Sea Customs Act, 1878 hav- 
ing been repealed it was not open to 
the Central Government under Sec- * 
tion 12 of the Act to apply Section 105 
(1) of the Customs Act, 1962 to the. 
Act and the notification dated May 4, 
1963 by which this was done was il- 
legal and ultra vires. The third was 
that the search and seizure made by 
the respondents under the impugned 
authorisation dated August 11, 1968 
and the authorisation itself were not 
in accordance with the provisions of 
Section 105 of the Customs Act, 1962. 


4, Section 12 of the Act is in 
the following terms:. 

“Section 12. Application of the 

provisions of. Act VIII of 1878 to Cen- 
tral Excise Duties. The Central Gov- 
ernment may, by notification in the 
official Gazette declare that any of the 
provisions of the Sea Customs Act, 
1878, relating to the levy on and 
exemption from customs duties, draw- 
back of duty, ‘warehousing offences 
and penalties, confiscation, and proce- 
dure relating to offences and appeals, 
shall, with such modifications and 
alterations as it may consider neces- 
sary or desirable to adapt them to the 
circumstances, be applicable in regard 
to like matters in respect of the duties 
imposed by Section 3”. 
When the Act was enacted Section 172 
of the Sea Customs Act, 1878 which 
could be applied to the Act under Sec- 
tion 12 provided: 


Section 172. “Any Magistrate may, 
on application by a Customs Collector, 
stating his belief that dutiable or pro- 
hibited goods (or any dccuments relat- 
ing to such goods) are secreted in any 
place within the local limits of the 
jurisdiction of such Magistrate, issue 
a warrant to search for such goods. 


Such warrant shall be executed in 
the same way and shall have the same 
effect, as a. search warrant issued 
under the law relating to Criminal 
Procedure”. - 


“Tt may be mentioned that the words 


“or documents” were inserted by the 
Sea Customs Amendment Act, 1955. 
After the enactment of the Customs 
Act, 1962 by. the notification dated 
May 4, 1963 as amended by the Notifi- 
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cation dated February 6, 1965 amongst 
other provisions of the Customs Act, 
1962, sub-section (1) of Section 105 
and Section 110 were made applicable 
with certain modifications of a minor 
nature under Section 12 of the Act. 
“The material parts of these sections are 
reproduced below:— 

“Section 105 (1). Power to search 
premises, (1) Ifthe Assistant Collector 
of Customs, or in any area adjoining 
the land frontier or the coast of India 
an officer of Customs specially em- 
powered by name in this behalf by the 


Board, has reason to believe that any . 


goods Hable to confiscation or any 
documents or things which in his 
opinion will be useful for or relevant 
to any proceeding under this Act are 
secreted in any place, he may autho- 
rise any officer of customs to search or 


may himself search for such goods, 


documents or things”. 

“Section 110 (3). The proper offi- 
cer may seize any document or things 
which, in his opinion, will be useful 
for, or relevant to, any proceeding 
under this Act”. 

5. On the first point it has been 
urged on behalf of the appellant that 
Section 12 of the Act gave unrestrict- 
ed and unlimited power to the Cen- 
tral Government to modify or alter 
the provisions of the Sea Customs Act 
1878 and to apply the provisions of 
that Act with such modifications and 
alterations as the Central Government 
might consider appropriate. Modifica- 
tion, it has been pointed out, may be 
permissible and may not fall within 
the vice of excessive delegation be- 
cause the basic structure is not .chang- 
ed but altered, it is suggested, has 
a much wider connotation and it em- 
braces even . the changing of the 
essential pattern of a thing or object. 
Such a power inherently involves the 
making of changes even in regard to 
matters pertaining to legislative policy. 

6. In our opinion the above 
contention is purely of academic 
interest in the present case. In the 
notifications which were issued apply- 
ing, inter alia, Section 105 (1) and Sec- 
tion 110 of the Customs Act, 1962 no 
such changes have been made as can 
possibly fall within the meaning of the 
word “alterations”. It has been point- 
ed out in the previous decisions of 
this Court that the power to restrict 
and modify does not import the power 


to make essential changes. It is con- 
fined to alterations of a minor charac- 
ter and no change in principle is 
involved. See In re, Delhi Laws Act, 
1912, 1951 SCR 747 = (AIR 1951 SC 
332). It was conceded before the High 
Court and has not been urged before 
us that the word “modifications” could 
not be taken as conferring on the 
Central Government any legislative 
power which was in excess of the per- 
missible limits. Objection was taken 
only with regard to the word “altera- 
tions" but that word must be under- 
stood in the sense in which it was 
open to the legislature to employ it 
legitimately and in a constitutional 
manner. No question is thus involved 
of delegation either of any essential 
legislative functions or any change of 
legislative policy. 


OL The second contention has 
hardly any merit. Section 8 (1) of the 
General Clauses Act provides that 
where any Central Act, repeals and 
re-enacts with or without modification, 
any provision of a former enactment, 
then references in any such enact- 
ment or in any instrument to the pro- 
vision so repealed shall, unless a 
different intention appears, be con- 
strued as references to the provision 
so re-enacted. By virtue of this pro- 
vision it cannot be disputed that in 
Section 12 of the Act the Customs Act, 
1962 can be read in place of the Sea 
Customs Act, 1878. An attempt has 
been made to argue that Section 12 of 
the Act empowers incorporation of the 
provisions of Sea Customs Act, 1878 in 
the Act itself and whenever a notifi- 
cation is issued under it such provi- 
sions of the Sea Customs Act as have 
been applied become incorporated as 
an integral part of the Act. Section 8 
of the General Clauses Act would not 
be applicable to a case of such incor- 
poration and it can only apply if Sec- 
tion 12 can be regarded as containing 
only a reference to the provisions of 
the Sea Customs Act. In Secy. of 
State for India in Council v. Hindu- 
sthan Co-operative Insurance Society 
Lid., £8 Ind App 259 = AIR 1931 PC 
J49 it was accepted as a settled rule 
of construction that where a statute 
is incorporated by reference into a 
second statute the repeal of the first 
statute does not affect the second. 
The law laid down by the Privy Coun- 
cil can have no applicability to the 
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present case. Section 12 of the Act 
did not bodily lift, as it were, cer- 
tain provisions of the Sea Customs 
Act, 1878 and incorporate them as an 
integral part of the Act. It only em- 
powered the Central Government to 
apply the provisions of the Sea Cus- 
toms Act, 1878 with such modifications 
and alterations as might be œn- 
sidered necessary or desirable by the 
Central Government for the purpose 
of implementation and enforcement 
of Section 3 of the Act. No exception 
could be taken to the view of the 
High Court that Section 12 contained 
a provision delegating limited powers 
to the Central Government to draw 
upon the provisions oł the Sea Cus- 
toms Act, 1878 for the purpose of im- 
plementing Section 3 of the Act. In 
Collector of Customs, Madras v. 
Nathella Sampathu Chetty, 1962-3 SCR 
786 = (AIR 1962 SC 316), this Court 
examined at length the meaning and 
effect of incorporation by referenca of 
one statute into another and dismissed 
the Privy Council case referred to 
before in detail. Section 8 (1) of the 
General Clauses Act, it was pointed 
out, dealt with reference or citation 
of one enactment in another without 
incorporation. The usual or recognised 
formulae generally employed to ef- 
fect incorporation were considered; 
for instance the words used in 3ec- 
tion 20 of 53 and 54 Vict. Ch. 7) — 
Housing of the Working Classes Act, 
1890, the words used were 


“shall, for that purpose, be deem- 
ed to form part of this Act in the same 
manner as if they were enacted in 
the body thereof”. 

In 54 and 55 Vict. Ch. 19, Section 1 
(3), the language employed was: 

“The provisions o? Section 134 of 
the said Act (set out in the schedule) 
shall apply as if they were herein 
enacted”. E 
It is unnecessary to mention the cther 
provisions because a comparison of 
the recognised formulae with the text 
of Section 12 of the Act shows that 
the provisions of the Sea Cus- 
toms Act, 1878 were not meant 
to be incorporated in the Act and were 
only to be applicable to the extent 
notified by the Central Government 
for the purpose of the duty leviable 
under Section 3. 

. 8. Another aspect which has 
been presented under the second con- 


. necessary facts. 
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tention is that the impugned notifica- 
tion is bad and stands vitiated because 
under the previous notification which 
applied Section 172 of the Sea Cus- 
toms Act, 1878 it was a Magistrate 
who had to bring his judicial mind to 
bear on the expediency or desirabi- 
lity of issuing a warrant for search 
whereas under the present notification 
after the enactment of the Customs 
Act, 1962, it is the Assistant Collector 
of Customs who performs executive 
functions and who has been empower- 
ed to issue the warrant for search and 
seizure. The decision of this Court in 
Collector of Customs and Excise, 
Cochin v. A. S. Bava, 1968-1 SCR 82 
= (AIR 1968 SC 13) has been sought 
to be pressed into service in support 
of the argument that extension of Sec- 
tion 105 (1) is illegal. 
provisions of Section 129 of the Sea 
Customs Act, 1878 had been applied 
under Section 12 of the Act. Sec- 
tion 129 dealt with the procedure 
relating to appeals and required an 
appellant to deposit pending the ap- 
peal the duty or penalty imposed and 
empowered the appellate authority, in 
its discretion to dispense with such 
deposit pending the appeal in any par- 
ticular case. There was a provision 
in the Act itself, Section 35, which 
gave an unfettered right of appeal to 
a person aggrieved by any decision 
or order made under the Act. It was 
in these circumstances that it was held 
that Section 129 of the Sea Customs 
Act, 1878 could not be made applica- 
ble so as to whittle down the sub- 
stantive right of appeal conferred by 
Section 35 of the Act. The ratio of 
that decision can afford no assistance 
to the appellant in the present case. 
By the notification issued under Sec- 
tion 12 of the Act after the enactment 
of Customs Act, 1962, the previous 
notification under the Sea Customs 
Act, 1878 stood superseded and no 
question survives with regard to the 
validity of the notification issued in 
1963 and amended in 1965. 


9. On the third point an 
attempt was made to argue that the 
Assistant Collector, while issuing the 
warrant for search and saizure did not 
apply his mind to the relevant and 
Our attention has 
been invited to the warrant itself in 
which the documents have not been 
particularised or specified but the 


In that case the ~ 
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words "certain documents” have been 
used. The learned single Judge dealt 
with this matter fully and repelled 
the contention that there was no rele- 
vant material before the authority 
upon which the þelief could be found- 
ed in terms of Section 105 (1) of the 
Customs Act, 1962 by the Assistant 
Collector. We find no merit in this 
contention. 


10. . The appeal fails and it- is 
dismissed with costs. 
Appeal dismissed. 
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(V 58 C 108) 
(From: Patna)” 


S. M. SIKRI AND I. D. DUA, JJ. 


Gopal Prasad Sinha, Appellant v. 
The State of Bihar, Respondent. 


Criminal Appeal No. 212 of 1967 
with Spl. Leave Petn.' (Criminal) No. 
1048 of 1969, D/- 16-10-1970. 

Evidence Act (1872), Section 115 
=— Issue estoppel — Rule of — Rule 
applies when same issue of fact and 
law have been determined in previous 
litigation — Prosecution of appellant 
for defaleation committed: by him in 
his capacity as cashier — Acquittal of 
appellant in earlier case of defalcation 
by High Court on finding that he was 
not in charge of cash — Finding held 
would not operate as issue estoppel in 
subsequent case when .- subsequent 
defaleation related to an altogether 
different period. (Para 8) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 771 (V 57) 

; = 1970 Cri LJ 759, State of 
Andhra Pradesh v. Kokkiligada 
Meeraiah 

(1970) AIR 1970 SC 962 (V 57) 
= 1970 Cri LJ 885, Asst. Col- 
lector of Customs v. L. R. Mel- 
wani 9 

(1965) AIR 1965 SC 87 (V 52) = š 
1964-7 SCR 123 = 1965 (1) Cri 


‘LJ 120, Manipur Admin- 
istration v. Thockchom Bira 
Singh 9 


(1956) ATR 1956 SC 415 (V 43) 
= 1956 Cri LJ 805, Pritam Singh ; 
v., State of Punjab 9 


*(Criminal Appeal No. 389 of 1965 and 
Criminal Misc. No. 411 of 1969, D/- 
3-8-1967 and 14-7-1969, respectively 
—— Pat.) 


KN/EN/F88/70/GKC/T 


A.L R. 


Mr. S. N. Prasad, Advocate, for 
Appellant; Mr. B. P. Jha, Advocate, 
for Respondent. 

The Judgment of the Court was 
delivered by 

SIKRI, J. — This appeal by 
special leave raises the question of the 
applicability of the rule of issue 
estoppel. The appellant, Gopal Prasad 
Sinha, was tried on a charge under 
Section 409, I. P..C., for having com- 
mitted criminal breach of trust of 
Rs. 27,800/- during the period between 
January 31, 1960 and November 30, 
1960, while acting as a cashier of the 
Public Works Department, East Divi- 
sion, Gaya. The Assistant Sessions 
Judge framed three points for deter- 
mination: 

“1If the accused Gopal Prasad 
Sinha was a Public servant and was 
working as cashier in the office of the 
Executive Engineer, P. W. D., Gaya 
East Division, during the period be- 
tween 31-1-60. to 30-11-60?” 

2. Whether charge amount namely 


- Bs. 27,800/- was entrusted to the ar- 


cused or he had dominion over it in 
his capacity as a public servant? 

3. Whether the accused committed 
criminal breach of trust in respect. of 
this charge amount?” 

2. The learned Assistant Ses- 
sions Judge, after going through the 
oral and documentary evidence, ans- 
wered the first point in the 
affirmative and held that the accused 
was handling the cash in the office 
during the aforesaid period as a 
cashier. 

3. On point No. 2 the learned 
Assistant Sessions Judge, after consi- 
dering the oral and documentary evi- 
dence, held: 


“It is proved that the accused was 
in charge of one key of one of the 
lecks of the dcor. of the iron chest of 
the office of the Executive Engineer, 
P, W. D., Gaya East Division. It is 
also proved that the accused was deal- 
ing with the cash of the Division and 
he was receiving and disbursing 
money of the Division. I accordingly 
hold that the charge money was en- 
trusted to the accused and the accus- 
ed had dominion over the charge 
amount of Rs. 27,800/- while acting as 
cashier of P. W. D., Gaya East Digis 
sion”. 

4, On point No. 3 he held 
that “the accused mane entries in the 
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cash book showing remittance of the 
charge amount to sub-divisions Nos. 2 
and 3 but the same were not actually 
remitted by the accused nor they were 
received in sub-divisions Nos. 2 and 3. 


5. The point of issue estozpel 
was raised before him, the point bzing 
that the accused was put up on “rial 
in a previous case under Section 409, 
I. P. C., for having committed crimi- 
nal breach of trust with respect to cer- 
tain amounts during the period 
December 8, 1960 to August 17, 1961, 
and in that case the High Court had 
acquitted the accused holding thaz he 
was not in charge of the cash. The 
learned Assistant Sessions Judge held 
that the aforesaid finding of the High 
Court could not operate as a res ‘udi- 
cata. 


6. The High Court, on appeal 
in the present case, upheld the find- 
ings of fact of the-learned Assistant 
Sessions Judge. The High Court also 
repelled the argument regarding rule 
of issue estoppel thus: 


“In the earlier case out of which 
criminal appeal 40 of 1963 arose, the 
defalcation in question were alləged 
to have been committed by the pre- 
sent appellant in his capacity as a 
cashier during the period 8-12-60 to 
17-8-61. As such, the point in issue 
in that case was whether the accused, 
that is, the present appellant, was the 
cashier and was in charge of the cash 
during the aforesaid period. In the 
present case, however, the defalcations 
in question are alleged to have >een 
committed during an altogether dif- 
ferent period, namel 31-1-60 te 
30-11-60 and the point in issue in the 
present case is whether the appe_lant 
was the cashier of the division and 
was in charge of the cash during this 
particular period. The finding of fact 
as given in the aforesaid appeal that 
the appellant was nct a cashier and 
was not in charge of the cash must 
be held as being operative for the 
period 8-12-60 to 17-8-51 during which 
the defalcations forming the subject- 
matter of the aforesaid appeal were al- 
leged tohave been committed and, as 
such, those findings carmotin any way 
operate under the principle of issue 
estoppel to preclude the prosecution 
from adducing evidence in the subse- 
quent case, that is, in the present vase, 
to show that the appellant was the 
cashier of the division and wes in 
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charge of the cash during the period 
31-1-60 to 30-11-60”. i 


7. The learned counsel for 
the appellant contends that substan- 
tially it was the same issue that was 
tried during the earlier trial, and if the 
accused was not the cashier from 
December 8, 1960 to August 17, 1961, 
he could not be held to be a cashier 
from January 31, 1960 to November 
30, 1960. He said that the defence in 
both the cases was identical and the 
evidence also almost the same. 


8. In our opinion, the High 
Court came to the correct conclusion. 
The basic principle underlying the 
rule of issue estoppel is that the same 
issue of fact and law must have been 
determined in the previous litigation. 
The question then arises: Was it the 


-same issue of fact which was deter- 


mined in the earlier case? A person 
may be acting as a cashier at one 
period and may not be acting as a 
cashier at another period, especially as 
in this case it was found that the ap- 
pellant had never been appointed as 
a cashier, He was a temporary senior 
accounts clerk who was alleged to be 
doing the work of a cashier. If there 
is any likelihood of facts or conditions 
changing during the two periods which 
are under consideration then it is dif- 
ficult to say that the prosecution 
would be bound by the finding in a 
previous trial on a similar issue of 
fact. It seems to us that the later 
finding must necessarily be in contra- 
diction of the previous determination. 
There can be no such contradiction if 
the periods are different and the facts 
relating to the carrying on of the 
duties of a cashier are Ccifferent. 


9. The learned counsel has 
referred to a number of cases of this 
Court where the rule of issue estoppel 
has been approved: e. g. Pritam 
Singh v. State of Punjab, AIR 1956 SC 
415; Manipur Administration v. 
Thockchom Bira Singh, 1964-7 SCR 123 
= (AIR 1965 SC 87), State of Andhra 
Pradesh v. Kokkiligada Meeraiah, AIR 
1970 SC 771 and Assistant Collector of 
Customs v. L. R. Melwani, AIR 197 
SC 962 but these cases do not support 
the contention of the learned counsel 
for the appellant. 





10. It appears thet the appel- 
lant surrendered on December 1, 1961, 
and in Sessions Trial No. 90 of 1962 
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he was sentenced to five years’ rigor- 
ous imprisonment. He started serving 
his sentence on November 15, 1962. 
His appeal to the High Court was 
allowed on October 5, 1964, and there- 
after he remained: in prison as an 
under-trial prisoner. In the present 
case he was sentenced to six years’ 
rigorous imprisonment anda fine of 
Rs. 25,000/- or in default to undergo 
further imprisonment for 18 months. 
1i. In the circumstances 
given above we consider the sentence 
of six years in the present case as 
excessive and reduce it to rigorous im- 
prisonment for three years, and a fine 
of Rs. 25,000/- or in default further 
imprisonment for 18 months. 


12, In the result the appeal is 
partly allowed in the matter of sen- 
tence, as stated above. Special Leave 
Petition (Criminal) No. 1048 of 1969 is 
accordingly dismissed. 

Order accordingly. 





AIR 1971 SUPREME COURT 460 
(V 58 C 109) 
(From: Andhra Pradesh)* 
S. M. SIKRI AND K. S. HEGDE, JJ. 

Ramabhupala Reddy and others, 
Appellants v. The State of Andhra 
Pradesh, Respondent. 

Criminal Appeal No. 227 of 1967, 
D/- 28-9-1970. 

(A) Criminal P. C. (1898), Section 
423 — Appeal against acquittal — 
Examination of evidence — Scope and 
extent of powers of appellate Court. 

The scope of an appeal against an 
order of acquittal, is now settled by 


the decision of the Supreme Court iw 


AIR 1961 SC 715. The legal position 
iss 1. an appellate Court has full 
powers to review the evidence upon 
which the order of acquittal is found- 
ed; 2. the principles laid down in 
Sheo Swarup’s ecase,, AIR 1934 
PC 227 (2) afforded a correct guide fer 
the appellate Court’s approach to a 
ease disposing of such an appeal; 3. 
the different phraseology used in the 
judgments of the Supreme Court such 
as: (a) “substantial and. compelling 
reasons”; (b) “good and sufficiently 


*(Criminal Appeal No. 446 of 1965, DJ- 
1-9-1967 — A. P.) 
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cogent reasons”; (c) “strong reasons” 
are not intended to curtail the un- 
doubted power of an appellate Court 
in an appeal against acquittal to re- 
view the entire evidence and to come 
to its own conclusion, but in doing so 
it should not only consider every 
matter on record having a bearing on 
the questions of fact and the reasons 
given by the Court below in support 
of its order of acquittal but should 
express the reasons in its judgment 
which led it to hold that the acquittal 
was not justified. (Para 13) 


To these tests may be added that 
the appellate Court should also bear 
in mind the fact that the trial Court 
kad the benefit of seeing the witness- 
es in the witness box and the pre- 
sumption of innocence is not weaken- 
ed by the order of acquittal. If two 
reasonable conclusions can be reached 
on the basis of the evidence on record, 
the appellate Court should not disturb 
the findings of the trial Court. 

(Para 14) 


(B) Constitution of India, Article 
186 — Interference with findings of 
fact — Murder. case — Appeal by 
special leave against conviction passed 


‘by High Court in appeal against ac- 


quittal — Held, on consideration of 
findings of fact by High Court, that 
there was no reason for interference. 


Although the powers of the Sup- 
reme Court under Article 136 are 
very wide, the Supreme Court, fol- 
lowing the practice adopted by the 
Judicial Committee, has prescribed 
limits on its own power and in cri- 
minal appeals, except under excep- 
tional circumstances, it does not in- 
terfere with the findings of fact 
reached by the High Court unless it 
is of the opinion that the High Court 
had disregarded the forms of legal 
process or had violated the princi- 
ples of natural justice or otherwise 
substantial and grave injustice has 
resulted. The Supreme Court does 
not ordinarily reappraise the evidence 
if the High Court has approached the 
case before it in accordance with the 
guidelines laid down by the Supreme 
Court unless some basic error on the 
part of the High Court is brought 
to the notice of the Supreme Court. 
It is best to bear in mind that except 
in certain special cases, the High 
Court is the final court of appeal and 
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the Supreme Court is only a Court 
of special jurisdiction. (Para 14) 

Every one of the points taken into 
consideration by the trial Cour: to 
arrive at the verdict of acquittal was 
considered by the High Court and it 
gave reasons for differing from the 
conclusions .reached by the trial 
Court. There was nothing basically 
wrong in the approach adopted by the 
High Court. It considered the evi- 
dence on record on the basis of haman 
probabilities and tested the evidence 
given by the witnesses by various 
methods known to lew. After doing 
so it came to the conclusion thai the 
evidence of some of the eye wiiness- 
es was acceptable. In appeal against 
conviction to the Supreme Cour: by 
`~ Special leave, - 

Held, that as the final judges of 
fact, the Supreme Court saw no r2ason 
to interfere with the conclusions of the 
High Court. (Para 24) 

(C) Evidence — Appreciation of 
= Interested witnesses. 

_ [tis not the law that the evi- 
dence of interested witnesses is not 
entitled to any weight. Their evi- 
dence has got to be scrutinized with 
care, (Para 23) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 715 (V 48) 

= (1961) 3 SCR 120 = 1961 (1) 

Cri LJ 766, Sanwant Singh v. 

State of Rajasthan 43 
(1934) AIR 1934 PC 227 (2) (V 21) 

= 61 Ind App 398 = 36 Cri LJ 

786, Sheo Swarup v. Emperor 13 

M/s. Nur-ud-din Ahmed, G. Somi 
Reddy and G. S. Rama Rao, Advccates, 
for Appellants; P. Ram Reddy, Sr. 
Advocate (Mr. . V. V. Nair, 
Advocate, with him), for Respondent. 

The Judgment of the Court was 
delivered by 


HEGDE, J.: The appellants and 
one Boya Ranudu were charged with 
the murders of Boye Thimmiah and 
Boya Sanjeevu as well as some other 
lesser offences at about 8 a.m. or Sep- 
tember 8, 1964 near mile stone No. 
81/2 on the Dharmavaram-Kalyan- 
durg road. They were tried by the 
learned District Judge, Anantapur for 
those offences. The learned District 
Judge disbelieving the witnesses. who 
spoke to the incident viz. P. Ws. 1 to3 
acquitted all the accused. As against 
that decision of the learned District 


Ramabhupala Reddy v. State of A. P. (Hegde J.) [Prs. 1-3] S. C. 461 


Judge, the State went up in appeal to 
the High Court of Andhra Pradesh. 
The High Court accepted the appeal so 
far as the appellants (Accused 1 to 5) 
are concerned and convicted them 
under various charges including one 
under S. 302/149, LP.C. for which 
offence all of them were sentenced for 
imprisonment for life. It is not neces- 
sary to refer to the other charges 
because those charges are interwoven 
with the offence of murder. No argu- 
ments were addressed to us about 
those charges separately. The ques- 
tion for decision is whether the inci- 
dent spoken to by the P. Ws. 1 to 3 is 
true? If we accept the evidence regard- 
ing the incident, there is no doubt that 
the accused are guilty of the offences 
held to have been proved against them 
by the High Court. If on the other 
hand, we are unable to eccept that evi- 
dence then they are entitled to be 
acquitted of all the charges. This ap- 
peal against the decision of the High 
Court was brought after obtaining spe- 
cial leave from this Court. 


2. It was alleged on behalf of 
the prosecution and not denied on be- 
half of the accused that from a very 
long time there were two factions in 
Thogarakunta village in Dharmavaram 
Taluk. One of the factions was known 
as Kapu faction though in that faction 
there were a sprinkling of Boyas. The 
cther faction was known as Boya 
faction. In that faction there were 
some Kapus. Between these factions 
there was bitter enmity. There were 
cases and counter cases between the 
two factions. On the date of the 
occurrence the deceased and some of 
their partymen had to appear in a 
criminal case pending against them in 
the Court of First Class Magistrate, 
Dharmavaram. 


3. - The prosecution case is that 
some of the accused in that case had 
gone to Dharmavaram on the evening 
of the 7th itself. But the two deceas- 
ed persons left for Dharmavaram on 
the early morning of September 8, 
1964. On the way at a coffee -hotel 
they met P.Ws. 1 and 2 who were also 
going. to Dharmavarem. The four 
joined together and proceeded to Dhar- 
amavaram after taking some coffee at 
the hotel of P.W. 5. P.W. 3, a relation 
of the deceased persors also left for 
Dharamavaram that morning carrying 
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a bag of cold rice for the accused in 
the case. It is said that he was going 
at some distance behind the four per- 
‘sons referred to earlier. . Meanwhile 
accused 5 Boya Chinna Polappa came 
from behind and went past them 
briskly. When the aforementioned 


four persons proceeded .a little further 


all the accused armed with pistols and 


other weapons emerged out of a dried: 
up deep water channel and’ surround- 


ed the two deceased persons. At that 
time accused 1 and 2 had revolvers in 
their hands, accused-3 hada dagger. 
Accused 1 fired revolver shots at the 
deceased Boya Thimmiah twice- or 
thrice. At the same time 
stabbed him below his armpit with a 
dagger. When Thimmiah fell down, 
accused 4 picked up a big stone (of the 
size of pumpkin) from near the road 
and dropped it on the head of Thim- 
miah. When the accused were attack- 
ing Thimmiah, Sanjeevu began to run 
from that place but accused 2 and $ 
chased him and accused 2 fired at him 
twice from behind. On receiving these 
shots Sanjeevu fell down with his 


back to the sky. Then aecused 5 pick- 


ed up a big stone and violently threw 
it on the head of Sanjeevu. Meanwhile 
seeing P.W. °3 coming. that .way the 
accused gave him a chase but. he ran 
for his life. They were not able to 
overtake him. At this stage one of the 
accused threw a stone which. hit him 


on the right calf muscle butiyet he ran - 
away and his pursuers were not able- 


to catch him. 


© 4. After the dredi events, 
it is said that the accused came and 


threatened P.W. 1 not to disclose the. 
offence -to anyone and-if-he did dis-. 


close he would meet the’ fate that 
befell the deceased persons. They ask- 
ed him to take an oath that he would 
not divulge the matter to anyone. He 
did so. .Thereafter they took away 
with them P.W. 2. After the accused 
and P.W. 2 left the place P.W. 1 went 
to Kanganapalli and there caught a bus 
jor Dharamavaram where he cashed 
his pay cheque for which purpose he 
went to Dharamavaram that day. From 
Dharamavaram he went to Chenna- 
kothapalli where he had some work. 
‘When he was returning. to his village 
next day, at the place where the mur- 


ders had taken place he saw a large 


number-of persons including ‘some 


police officers. The Sub Inspector ask- _ 


„tapur and left him there.: 
he went to his house and- stayed with 


accused 3- 


_ thereafter sent the, 


_that morning, 
-that they might have been done to 
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ed him to remain there. -Later on he 
was examined at the inquest.. 

5. P.W. 2’s version is that from 
the place of occurrence the accused 
took him to Thopudurthi. There he 
was kept in the house of the elder 
brother of accused 1. During the time 
he was with the. accused he was re- 
peatedly warned not to divulge the 
matter to anyone and beware of the 
likely consequences’ if he dared to 
disregard their warnings. Thereafter 
in the evening they took him to Anan- 
That night 


his family. 
6. P.W.-3 supported the ver- 


Sion given by P.Ws. 1 and 2 as regards 


the occurrence. His further case is 
that when he took to his heels from 
the scene of occurrence accused 6 
threw a stone at him and that caused 
an injury on his right calf but yet he 
continued running, out of fear for his 
life and reached his sister’s place at 
Bathalapuram which is about 2} miles 
from the scene of occurrence. There 
he informed his sister about the oc- 
currence but he was not bold enough 
to get out of the house and consequent- 
ly he could not inform the authorities. 
He also stated that he returned to his 


: village on the next morning and at the 


scene he found large number of peo- 
ple gathered. The police had arrived 
at the scene by that time. He stayed 


. at the scene till the evening and he 


was examined at the inquest. 


- To According to the prosecu- 
tion sometime after the occurrence 


- PW. 8, a postal runner happened to 


pass through the scene: of occurrence 


and he saw two dead bodies there. He 
-went and informed that matter to the 
. village Munsiff of Kanganapalli 


who 
recorded his- statement (Ex. P-7) and 
same with his 
report Ex. P-8. Further, the prosecu- 
tion evidence discloses that somewhere 
about the noon of the day of occurrence 
P.W. 9, a relation of the deceased per- 
sons came to know from a young boy 
that dead bodies of two persons are 
lying at Kanganapalli, As he knew 
that his relations had, gone that way 
he . became suspicious 


death and hence he proceeded to- 


_wards the scene of occurrence but he 


was not bold enough to go to the scene. 
Therefore he first sent P.W. 7 to go 
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and see whether the dead bodies were 
those of his relations. P.W. 7 accord- 
ingly proceeded to the. scene and he 
came and told him that they were the 
dead bodies of Thimmiah and San- 
jeevu. Thereafter he (P.W. 9) himself 
went to the scene and saw the dead 
bodies of the deceased persons and 
came back and reported the matter to 
the village Munsiff of Thogarakunta. 
That report is marked Ex. P-9. In his 
report P. W. 9 cast. suspicion on some 
of the members of the opposite faction 
including the appellants. 


8. The evidence of P.Ws. 1 to 
3 relating to the occurrence is fully 
corroborated by P.W. 14 who conduct- 
ed post mortem examination on the 
dead bodies of the deceased persons 
and also P.W. 15, the Fire-arms ex- 
pert. The evidence of P.Ws. 1 co 3 
also gets corroboration from the testi- 
mony of P.W. 7 who claims to have 
seen P.Ws. 1, 2 and the two deceased 
persons going towards Kanganapalli 
on the morning of September 8, 1964. 


9. The appellants denied that 
they had any hand in the murder of 
the deceased. persons. They pleaded 
that the case had been foisted against 
them because of enmity. They dil not 
deny the existence oł two factions in 
the village and the further fact that 
there was serious hostility between the 
two factions. In fact their case is that 
the present case has been foisted 
against them because of that hostility. 
On their behalf they examined D.W. 1, 
the Professor of Fcrensic Mecicine, 
Madras to establish that the injuries 
found on the back of Sanjeevu could 
not have been caused by revolver 
shots. By that evidence they sought 
to show that the evidence given by the 
occurrence witnesses is not true. 


10. The trial judge rejecting 
the testimony of P.W. 14 and r=2lying 
on the evidence of D.W. 1, came to the 
conclusion that the injuries found on 
the back of the deceased Sanjeevu 
could not have been caused in the 
manner deposed to by P.Ws. 1 to 3. He 
opined that they could not have been 
caused by revolver shots. He also 
came to the conclusion that P.Ws. 1 to 
8 were partisan witnesses and that 
their evidence is unnatural and unreli- 
able. As a result of those conclusions 
he acquitted the appellants as well as 
Boya Ranudu. The acquittal of Ranudu 
was confirmed by the High Court on 
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the ground that there is no satisfac- 
tory evidence to show that he partici- 
pated in the incident. The appellate 
court concurring with the trial court 
eame to the conclusion that P.W. 2 is 
not a reliable witness. Both the courts 
held that he was a partisan witness and 
that his evidence is bristling with con- 
tradictions. His evidence has not been 
commended for our acceptance. There- 
fore we need not refer to the same. 
But it is necessary to state at this 
stage that the High Court did not come 
te the conclusion that P.W. 2 was not 
present at the scene whan the occur- 
rence took place. Hence the fact that 
his evidence was found to be unrelia- 
ble cannot throw any doubt on the 
testimony of P.Ws. 1 and 3. 


il. P.Ws. 5 and 5 have turned 
hostile to the prosecution. The trial 
judge had recorded in the deposition of 
P. W. 6 that his behaviour in the wit- 
ness box was anything but satisfactory. 
He was hesitating while giving 
answers. In the circumstances of the 
case we have to exclude from consi- 
deration the testimony of P. Ws. 5 
and 6. 


12. The appellate Court had 
fully relied on the testimony of 
P. Ws. 1 and 3. It also accepted the 
testimony of P. Ws. 14 and 15 and 
rejected that of D. W. 1. 


13. The scope of an appeal 
against an order of acquittal has been 
the subject of some controversy in 
Courts for a long time. But that con- 
troversy is now settled by the decision 
of this Court in Sanwant Singh v. 
State of Rajasthan, (1961) 3 SCR 120 
= (AIR 1961 SC 715). In that decision 
this Court summarised the legal posi- 
tion thus: 


.l. an appellate Court has full 
powers to review the evidence upon 
bas the order of acquittal is found- 
ea; 

2. the principles laid down in 
Sheo Swarup’s case, 61 Ind App 398= 
(AIR 1934 PC 227 (2)) afforded a cor- 
rect guide for the appellate court’s ap- 
proach to a case disposing of such an 
appeal; 

3. the different phraseology used 
in the judgments of this court such as: 

(a) “substantial and compelling 
reasons”; 


(b) “good and sufiiciently cogent 
reasons”; 
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(c) “strong reasons” are not in- 
tended to curtail the undoubted power 
of an appellate court in an appeal 
against acquittal to review the entire 
evidence and to come to its own con- 
clusion, but in doing so it should not 
only consider every matter on record 
having a bearing on the questions of 
fact and the reasons given by the court 
below in support of its order of acquit- 
tal but should express the reasons in 
its judgment which led it to hold that 
the acquittal was not justified. 


14, 













the trial court had the benefit of see- 
ing the witnesses in the witness box 
and the presumption of -innocence is 
not weakened by the order of acquit- 
tal. If two reasonable conclusions can 
be reached on the basis of the evidence 


We shall presently proceed to 
consider whether the appellate court 
adhered to those principles in the exa- 


though the powers of this Court under 
that Article are very wide, this Court, 
following the practice adopted by the 
Judicial Committee, has prescribed 
limits on its own power and in crimi- 
nal appeals, except under exceptional 
circumstances it does not interfere 
with the findings of fact reached by 


regarded the forms of legal process or 
had violated the principles of natural 
justice or otherwise substantial and 
grave injustice has resulted. This 
Court does not ordinarily reappraise 
the evidence if the High Court has ap- 
proached the case before it in accord- 
ance with the guidelines laid down by 
this Court unless some basic error on 
the part of the High-Court is brought 
to the notice of this Court. It is best 
to bear in mind that except in certain 
special cases, the High Court is the 
final court of appeal and this Court is 
only a court of special jurisdiction. 
(The judgment after considering the 
evidence in Paras 15 to 22, proceeded:) 


_ 23. This takes us to the evi- 
dence of P.W. 3. He is undoubtedly an 


interested witness. He is a relation of 
the deceased persons and he belongs. 
to their faction. His evidence that it 
was accused 6, who threw the stone 
at him was not accepted by the trial 
court as well as by the High Court. 
But his claim that he had witnessed 
the occurrence is supported by P.W. 1. 
His evidence on that aspect receives 
corroboration from the evidence of 
P.W. 7 as well as from the medical 
evidence. According to him he had 
sustained an injury because of the 
stone throw. P.W. 14 who examined 
him was of the opinion that the injury 
found on his right calf could have been 
caused by a stone throw. It is not the 
law that the evidence of interested 
witnesses is not entitled to any weight. 
Their evidence has got to be scrutiniz-~ 
ed with care. The further point made 
against this witness is that after going 
to his sister’s place he did not inform 
the authorities about the occurrence 
nor did he go to Dharamavaram to in- 
form his relatives about the occurrence 
and therefore his evidence is not be- 
lievable. His explanation is that he was 
mortally afraid of the accused and as 
such he dared not get out of his sister’s 
house. The trial court did not accept 
this explanation but the High Court 
accepted it. Different individuals react 
differently under the same circum- 
stances. Here is a member of a faction 
who had seen the brutal murders of 
two of his relations. He himself was 
chased and he escaped death very 
narrowly. There is nothing surpris- 
ing that such a person being afraid of 
Betting out of his sister’s house for a 
whole day. At any rate the High Court 
thought that there is nothing improba- 
ble about it. 


24, Every one of the points 
taken into consideration by the trial 
court to arrive at the verdict of acquit- 
tal has been considered by the High 
Court and it has given reasons for dif- 
fering from the conclusions reached 
by the trial court. There is nothing 
basically wrong in the approach adopt- 
ed by the High Court. It considered 
the evidence on record on the basis off 
human probabilities and tested the 
evidence given by the witnesses by 
various methods known to law. After 
doing so it came to the conclusion that 
the evidence of P.Ws. 1 and 3 is ac- 
ceptable. As mentioned earlier they 
are the final judges of fact. We see 
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no reason to interfere with their con- 
clusions. 

25. For the reasons mertioned 
above this appeal fails and the s=me is 
dismissed. 

Appeal disrnissed. 





AIR 1971 SUPREME COURT 465 
(V 58 C 110) 
(From: Calcutta)* 
J. C. SHAH, K. S. HEGDE. 
AND A. N. GROVER, JJ. 

Mathura Prosad Rajgharie and 
others, Appellants v. State of West 
Bengal, Respondent. 

Civil Appeal No. 2194 of 19€6, D/- 
27-10-1970. 

(A) Caleutta Improvement Act (5 
of 1911), Schedule, Rule 9 — “Disposi- 
lion of the land at the date o? the 
publication of the declaration relating 
thereto under Section 6” — Mean- 
ing of. 

Whether within the meaning of 
Rule 9 disposition of the land a: the 
date of the publication of the declara- 
tion relating thereto under Section 6 
of the Land Acquisition Act justifies 
the Court in taking into account the 
potentialities of the land. (Quaers). 

(Paza 23) 

(B) Calcutta Improvement Act (5 
of 1911), Sch., Rule 8 — Market value 
— How to be determined stated — 
F. A. No. 232 of 1955, D/- 26-2-1964 
{Cal), Reversed, 


The market value for compulsory 
acquisition of land under the Act has 
to be ascertained in the manner pro- 
vided in Section 23 of the Land Acqui- 
sition Act, 1894, as modified by the 
Calcutta Improvement Act, 1911 The 
modifications which have a bearing 
are (1) that the market value cf the 
land is to be deemed the market 
value according to the disposition of 
the land at the date of the publication 
of the declaration relating thereto 
under Section 6 of the Land Ac guisi- 
tion Act, 1894 and (2) that an appeal 
lies against the order of the Trizunal 
only on questions mentioned in Sec- 
tion 77-A of the Celcutta Improve- 
ment Act, 1911. 


*(First Appeal No. 232 of 1955, D/-. 


26-5-1964 — Cal.) 
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Mathura Prosad v. State of W. B. 


[Prs. 24-25] S. C. 465 


Where a -large area of land in an 
urban locality is sought to be acquired 


.in determining the market value, the 


“method of belting” is appropriate. It 
is. common knowledge that lands hav- 
ing frontage on the main roads in 
urban areas are - always more attrac- 
tive than the lands which have no 
such frontage. In Calcutta the period 
between the years 1941 and 1947 was 
abnormal. Appreciation in the price 
Jevel in localities served by the 
Schemes of the Calcutta Improve- 
ment Trust and localities not served 
by the Schemes cannot be assumed to 
be uniform. If in respect of the loca- 
lities not covered by the improvement 
schemes there was a rise of 80%, for 
the lands served by the schemes the 
rise would be appreciably higher be- 
cause of the better amenities available 
as a result of those schemes. F. A. 
No. 232 of 1955, D/- 26-5-1964 (Cal), 
Reversed. (Paras 11, 12, 14, 15) 

(C) Caleutta Improvement Act 6 
of 1911), Sections 72, 77-A — Valua- 
tion by Tribunal — Interference by 
Appellate Court, 


The Tribunal is a statutory body 
consisting of an expert in valuation 
with whom are associated assessors. 
In determining the value of the lands, 
inter~play of various factors has to be 
taken into account. An Appellate 
Court may be justified in interfering 
with the valuation of land made by 
the Tribunal if it be shown that the 
Tribunal made an error of principle, 
or has ignored or misconceived im- 
portant evidence which substantially 
affected the valuation or that its con- 
clusion was vitiated because of sub- 
stantial error or defect of procedure. 

(Para 17) 

(D) Land Acquisition Act (1894), 
Section 11 — Award of compensation 
by Collector — Agreement between 
parties can he treated as good evi- 
dence of market value — F. A. No. 232 
of 1955, D/- 26-5-1964 (Cal), Reversed. 


The Land Acquisition Officer in 
awarding the amount of compensa- 
tion under Section 11 is performing a 
statutory duty, and in assessing com- 
pensation is bound to exercise his 
judgment as to the correct basis of 
valuation, and his judgment cannot be 
controlled by an agreement between 
the parties interested. But even if an 
order made by the Collector valuing 
land with the consent of the acquiring 
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authority and the claimant may not 
strictly be regarded as an award made 


on a consideration of all the relevant.. 


materials, the agreement. formally 
reached between the acquiring autho- 
rity and the claimant agreeing to a 
certain amount to be. paid as compen- 
sation for the land acquired is good 
evidence of the market value of the 
land. AIR 1946 PC 75, Rel. on; F. A. 
No. 232 of 1955, D/- 


Reversed. (Para 18) 


Cases Referred: Chronological Paras 


(1946) ATR 1946 PC 75 (V 33) 
= 73 Ind App 44, Samiullah — 
v. Collector of Aligarh - 18 
Mr. M. C. Chagla, Senior “Advo- 
cate (Mr. D. N. Mukherjee, Advoeate 
with him), for Appellants; Mr. S. V. 
Gupte, Senior Advocate, (Mr. S. C. 
Majumdar, Advocate, with him), for 
Respondent. 
The following Judgment of the 
Court was delivered by 
SHAH, J. — An area of land 
known as “premises No. 104”, 
Narkeldanga Main Road, in the town 
of Calcutta admeasuring 39 bighas and 
19 cottahs (63980 sq. yards) was notifi- 


ed for acquisition under Section 4 of 


the Land Acquisition Act, 1894, by a 
notification published on August 1, 
1946. The notification under Section 6 
of the Land Acquisition Act was pub- 
lished on June 12, 1947. The land was 
situated at the junction of Narkel- 
danga Main Road and Kankurgachi 
Road and had a frontage on the 


Narkeldanga Main Road of 675 feet 
and on the Kankurgachi Road of 629 
eet. = 


2. Before the Collector the ap- 
pellants claimed Rs. 27,00,000/- as 
compensation for the land. The .Col- 
lector by his award under Section 11 
of the Land Acquisition Act awarded 
Rs. 10,38,700/- as compensation for the 
land, and Rs. 800/- for trees. The 
amount of compensation awarded (in- 
clusive of the statutory solatium of 
15% under Section 23 (2) of the Land 
Acquisition Act) was Rs. 11,95,425/-. 

3. The appellants applied for a 
reference under Section 18 of the Land 
Acquisition Act as amended by the 


Calcutta Improvement Act, 1911. The- 


reference was heard by the Calcutta 
Improvement Tribunal. The Tribunal 
enhanced the amount of compensation 
by Rs. 2,54,240/- and 15% solatium 
thereon. 


{Prs. 1-5] Mathura Prosad v. State of W. B. (Shah J.) 


‘26-5-1964 (Cal), 


A.I. R. 


4. ‘The appellants and the State 
of West Bengal appealed to the High 
Court of Calcutta. The appeal filed 
by the appellants was dismissed and 
the appeal of the State .was partly 
allowed. The High Court awarded to 
the appellants Rs. 11,59 ,430/- as com- 
pensation ` and statutory solatium > of 
15% in addition thereto. 
award made by the High Court, this 
appeal has been preferred by the ap- 
pellants, with certificate granted by 
the High Court. 


5. -0 Compensation for-the land 
was determined under the Land Ac- 
quisition Act, 1894, as modified by the 


‘Calcutta Improvement Act, 1911.. By 


the Calcutta Improvement Act, certain 
modifications are made in the Land 
Acquisition Act, 1894. Section 69 of 
the Calcutta Improvement Act, 1911, 
provides: 

“The Board (Improvement Trust 
Board) may, with the previous sanc- 
tion of the State Government acquire 
land under the provisions of the Land 
Acquisition Act, 1894, for carrying out 
any of the purposes of this Act”. 
Section 70 provides: 


, “A Tribunal.shall be constituted, 
as provided in Section 72, for the pur- 
pose’ of performing the functions of 
the Court in reference to the acquisi- 
tion of land for the Board under the 
Land Acquisition Act, 1894”. 


‘Section 71 provides: 


“For the purpose of acquiring 
land under the said Act for the 
Board,— 


(a) The Tribunal shall (except for 
the purposes of Section 54 of that 
Act) be deemed to be the Court, and 


the President of the Tribunal shall be- 


deemed to be the Judge, 
said Act; 

(b) the said Act shall be subject 
to the further modifications indicated 
in the Schedule; 

(ec) x x x x x x 

(d) the award. of the Tribunal 
shall be deemed ‘to be the award of 
the Court under the said Land Acqui- 
sition Act, 1894, and shall, subject to 
the ‘provisions of Section 77-A, be 
final”. 

Section 72 provides for tħe constitu- 
tion of a Tribunal. The Tribunal con- 
sists of the President and two asses- 
sors. The section further provides for 
the qualifications of the President and 


under the 


Against the’ ` 


> 


ef 
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the two assessors. Section 77-A pro- 
vides: 

“An appeal shall lie to the High 
Court from an award under this Chap- 
ter (Chapter IV), in any of the fcllow- 
ing cases, namely:— ; 

(a) x x x x X x 

(b) Where the decision is that of 
the Tribunal, and— 

G) the President of the Tribunal 
grants a certificate that the cas2 is a 


- fit one for appeal, or 


(ii) the High Court grants special 
leave to appeal: 

Provided x x 

(2) An appeal under Clause (b) of 
sub-section (1) shall only lie on (one 
or more of) the following grounds. 
namely:— 

(i) Y the decision being contrary to 
law -or to some usage having the 
force of law; 

(ii) the decision having fail2ad to 
determine some material issue of law 
or usage having the force of law;. 


(iii) a substantial error or defect 
in the procedure provided by the said 
Act which may possibly have produced 
error or defect in the decision of the 
case upon the merits. 

x x x x x x” 
The Schedule to the Act sets cut the 
modifications in the Land Acquisition 
Act, 1894. At the relevant time, by 


Rule 9 of the Schedule, it was provid- 


ed: 

“At the end of Section 23 of the 
Land Acquisition Act, the folowing 
shall be deemed to be added, namely:- 

‘(3) For the purpose of Clause 1 
of sub-section (1) of this sectioa:— 

(4) The market value of the land 
shall be deemed to be the market 
value according to the disposition of 
the land at the date of the publication 
of the declaration relating thereto 
under Section 6’.” 

There were six other  sub-clauses 
which are not relevant to this appeal. 


6. The land of the apoellants 
was notified for acquisition to ensure 
improved facilities in respect of the 
area covered by Improvement Scheme 
No. VI (Manicktola) of the Calcutta 
Improvement Trust. For improving 
the area contiguous to the arez sought 
to be acquired in these proceedings, 
Scheme No. IV-M was undertaken in 
1941 by the Improvement Trust. The 
boundary of Scheme No. IV-M includ- 
ed a portion of premises No. 104, 
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Narkeldanga Main Road. For the 
purpose of that scheme some lands 
covered by the scheme were notified 
for acquisition. No part of premises 
No. 104 was included in the notifica- 
tion. The acquisition of premises 
No. 104: was undertaken under Scheme 
No. VI-M in 1947. 


7. In determining the market 
value of premises No. 104 the Tribu- 
nal followed, what is called ‘the belt- 
ing method’. The Tribunal laid out 
belts parallel to the two frontages. 
Along the Narkeldanga Main Road 
the first belt was of a depth of 100 
feet and the second beli of a depth of 
150 feet. Similarly parallel to the 
Kankurgachi Road the first belt was 
of a depth of 100 feet, and the second 
belt was of a depth of 150 feet. The 
remaining area was taken as the third 
belt of the land having frontage on 
the Narkeldanga Main Road. The 
land-was accordingly leid out into five 
belts — three out of the land on the 
Narkeldanga Main Road, and two out 
of land on the Kankurgachi Road. 
According to the accepted practice, the 
price of the second belt was taken at 
75% of the price per cottah of the 
land in the first belt, and the land of 
the third belt at 50 % of the price per 
cottah of the value for the first belt 
of land. 


8. The land on the Narkel- 
danga Main Road and the two interior 
belts was valued by the Tribunal on 
the basis of an award made in respect 
of premises No. 43J which had its 
main frontage on the Rajendra Lal 
Mitter Road and a second frontage on 
the Narkeldanga Main Road. The area 
of premises No. 43J was 12 cottahs 2 
chattaks, and, was valued at Rs. 1,500/- 
per cottah in respect cf the belt abutt- 
ing the Narkeldanga Main Road. Re- 
lying upon that evidence the Tribunal 
held that the market value of the first 
belt on the Narkeldanga Main Road 
was Rs. 1,500/- per cottah in Septem- 
ber 1941, and that there was, between 
the years 1941 and 1947, 80% apprecia- 
tion in the value of the land. The 
Tribunal also held that since Scheme 
No. IV-M had been in operation in the 
vicinity of “premises No. 104” and 
that two supplementery schemes Nos. 
IV-M1 and IV-M2 had come into 
operation, an additional allowance of 
25% over the value of the land which 
had not the benefit of the Schemes 
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should be taken into account. Thus 
the value of per cottah of the first 
belt on the WNarkeldanga Main Road 
‘was computed at Rs. 3,375/-. The 
Tribunal allowed an additional 1% 
“on account of vista”, and determined 
the value of the land in the first belt 
on the Narkeldanga Main Road at 
Rs. 3,400/- per cottah. 


9. In determining the market 
value of the front belt on the Kankur- 
gachi Road, the Tribunal relied upon 
Ext. 42 — which is an award made by 
the Collector in a land acquisition pro- 
ceeding in respect of land premises 
No. 31, Kankurgachi Road, and on 
that basis valued the land of the front 
belt at Rs. 2,703/-. Premises No. 31 
was within Scheme No. VI-M and was 
notified for- acquisition under Section 4 
of the Land Acquisition Act, on 
August 1, 1946. The date of the de- 
claration under Section 6 was June 12, 
1947. The Collector allowed in respect 
of premises No. 31, compensation at 
Rs. 2,703/- per cottah. The Tribunal 
regarded the award for acquisition of 
premises No. 31 as furnishing good 
evidence of the market value of the 
land in the first belt on the Kankur- 
gachi Road. -No allowance for the 
benefit of underground drainage con- 
nections and other amenities was 
made in regard to that land. In res- 
pect of the second belt on the Kankur- 
gachi Road the price was taken at 75% 
per cottah of the value of the land per 
cottah in the front belt. The total 
amount determined for the Kankur- 
gachi belts was Rs. 2,87,000/-, and 
adding thereto the price of the front 
belt on Narkeldanga Main Road at 
Rs. 3,400/- and the rear belts at 75% 
and 50% which worked out at Rupees 
11,80,750/-, the total amount determin- 
ed by the Tribunal was Rs. 14,77,650/-, 
but since a very large area of land was 
acquired, the Tribunal was of the view 
that a deduction of 124% of the ag- 
gregate value should be made. Ac- 
cordingly the Tribunal determined the 
compensation at Rs. 12,92,940/- for the 
land under acquisition. 


10. ‘In the appeal filed by the 
State of West Bengal, three contentions. 
were urged before the High Court: (1) 
that in respect of Kankurgachi Road 
belts the Tribunal was in error in 
determining the market value of the 
land on the basis of Ext. 42. It was 
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urged that Ext. 42 was not an index 
of the market value of the lands, since 
the award was made by consent of the 
claimant and the Improvement Trust 
Board and not on any decision given 
by the Collector; (2) that the Tribunal 

adopted an “artificial method” of 

determining the value of the land hav- 

ing a frontage on the Narkeldanga 

Main Road by first adding 80% to the 

value prevailing in 1941 and then add- 

ing to the value so determined an 

additional 25% in consequence of the 

operation of Schemes Nos. IV-M1 and 

TV-M2, and then adding thereto 1% 

for “vista”; and (3) that the valuation 

under the Calcutta Improvement Act, 

1911, is to be made according to the 

“disposition” of the land at the date 

of the publication of the declaration . 
under Section 6 and in so doing the 

Tribunal was not entitled to take into 

consideration the potentialities of the 

land at the date of the declaration 

under Section 6 of the Land Acqitisi- 

tion Act. The High Court rejected the 

first contention, and accepted the re- 

maining two conter-tions. 


11. The market value for com- 
pulsory acquisition of land under the 
Calcutta Improvement Act, 1911, has 
to be ascertained in the manner pro- 
vided in Section 23 of the Land Acqui- 
sition Act, 1894, as modified by the 
Calcutta Improvement Act, 1911. The 
modifications which have a bearing 
are — (1) that the market value of 
the land is to be deemed the market 
value according to the disposition of 
the land at the date of the publication 
of the declaration relating thereto 
under Section 6 of the Land Acquisi- 
tion Act, 1894; and (2) that an appeal 
lies against the order of the Tribunal 
only on questions mentioned in Sec- 
tion 77A of the Calcutta Improve- 
ment Act, 1911. In the view of the 
High Court the expression “disposi- 
tion” of the land at the date of the 
publication of the declaration relating 
thereto under Section 6, means the 
market value without taking into con- 
sideration the potentialities of the 
land. The High Court observed: 


“The Act does not allow the Land 
Acquisition Officer to. take into consi- 
deration the potentialities of the land, 
nor does it allow the Land Acquisi- 
tion Officer to consider the possible 
betterment fees. I provided for 
granting compensation not on the basis 
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of what the value actually is but on 
the basis of what the value must be 
deemed to be and in considering that 
we have to take into account the dis- 
position of the land. The word ‘dis- 
position’ means how the land could be 
disposed of at that time. It does not 
mean the existing use of the lands but 
mean its disposing power ‘with the 
arrangement as it was on that date’.” 
The expression “market value acco-zd- 
ing to the disposition of the land” ap- 
parently means the value of the lend 
in a hypothetical market which a will- 
ing purchaser may in the prevail.ng 
conditions pay for the land to a will- 
ing vendor, taking into consideration 
its situation and advantages. In 
determining the “disposition” ithe 
hypothetical purchaser would normal- 
ly take into consideration the advant- 
ages of the situation and the potentia- 
lities of the land, for the market value 
of land, especially in urban areas, Je- 
pends upon its situation, special adap- 
tability, advantages and inherent 
potentiality in the light of the demand 
for land. We, however, do not think 
it necessary to dilate upon this qres- 
tion further, because, in our view, the 
award made by the High Court reduc- 
ing the amount awarded by the Trisu- 
nal cannot be justified on the evidence 
on the record, and the law appliceble 
thereto. We accede to the request of 
Mr. Gupte appearing on behalf of the 
State of West Bengal not to express 
our opinion on the meaning of the ex- 
pression “disposition of the land” as 
used in Rule 9 of the Schedule to 
the Calcutta Improvement Act, 1911, as 
it stood at the date when the land was 
declared to be needed by the Calcutta 
Improvement Trust under S. 6 of the 
Land Acquisition Act, 1894. 


12, Where a large area of fand 
in an urban locality is sought tc be 
acquired in determining the market 
value, “the method of belting” is ap- 
propriate. It is common knowledge -hat 
lands having frontage on the main 
roads in urban areas are always more 
attractive than the lands which have 
no such frontage. No objection was 
raised before us against the adoption 
of “the method of belting”. It was also 
accepted that of the land under acqui- 
sition the front belt would be 100 feet 
deep; the second belt 150 ft. deep and 
the rest may be included in the third 
belt. No objection was again raisel to 
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the opinion of the Tribunal that the 
price of the second belt ‘should be 
taken at 75% per cottah- of the value 
ofthe land per cottah in the first belt; 
and the price per cottah of the third 
belt should be taken at 50% of the 
value of the land per ccttah in the 
first belt, 


13. The Tribunal determined 
the value of the Narkeldanga Main 
Road land on the basis of the market 
value in 1941 of premises No. 43J at 
Rs. 1,500/- per cottah and estimated 
the rise in the ruling price since 1941 
at 80% of the basic price. In the view 
of the High Court the rise of 80% in the 
price of the land between 1941 and 
1947 was due to “all the factors acting 
together” including the operation of 
the two Schemes IV-M1 and IV-M2, 
and the Tribunal was in error in con- 
sidering separately the efzect of ‘“dif- 
ferent factors” which contributed to- 
wards the rise. On that hypothesis 
the High Court held that in determin- 
ing the market value of the Narkel- 
danga Main Road belts the additional 
25% awarded for the avplication of 
Schemes Nos. IV-M1 and IV-M2 should 
be disallowed, 


“for that addition was based on 
no legal principle, but on speculation 
without any basis for such specula- 
tion”, 


14. Tt is common ground that 
in Calcutta the period between 
the years 1941 and 1947 was ab- 
normal. During this period first 
there was bombing of some parts 
of the town by the Japanese Air Force. 
This resulted in a large exodus from 
the town. After the migrant returned, 
there were communal riots which 
were followed by the partition of the 
Province of Bengal. Notwithstanding 
these abnormal events, in the price 
level of the land there was an upward 
trend which was accentuated by the 
influx of refugees from East Pakis- 
tan. It was found by the Tribunal 
that as a result of the inter-action of 
these events there was between 1941 
and 1947 a rise of 80% in the value of 
the land. This, the High Court called, 


the increase in the price of the land 


on account of the “time factor’. This 
0% increase was not restricted to the 
area which was served by the improve- 
ment schemes. In the view of the 
Tribunal there was a general rise in 
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the price level of the land all over the 
town, and with that view the High 
Court agreed; But the High Court 
still held that in respect of the land 
benefited by schemes: Nos. IV-M1 and 
IV-M2 the rise in land values should 
be taken to be 80% above the 1941 


level. 
15. In our judgment, the High 
Court was in error in so holding. 


Appreciation in the price level in 
localities served by the Schemes and 
localities not served by the Schemes 
cannot be assumed to be uniform. If 
in respect of the localities not cover- 
ed by the improvement schemes -there 
was a rise of 80%, for the lands served 
by the supplementary schemes the 
rise would be appreciably higher be~ 
cause of the better amenities available 
as a result of those two schemes. The 
finding of the Tribunal that the rise 
of 80% in the value of the lands in the 
town of Caicutta between 1941 and 
1947 was a finding on a question of 
fact, was accepted by the High Court, 
as it was bound to accept in an appeal 
under the Act. The High Court was 
slso bound to accept the finding of the 
Tribunal that the additional 25% was 
attributable to the two schemes. That 
conclusion was not without evidence. 
In determining the value of land at 
the date of declaration on the basis of 
value at an earlier date, it would often 
be difficult to determine the operation 
of different factors contributing to the 
increase in the value of the land, and 
the valuer may generally take into ac- 
count the overall rise due to the vari- 
ous factors operating upon the land in 
determining the market value of the 
land compulsorily acquired. It would 
certainly have been more consonant 
with principle if the Tribunal had in- 
stead of bifureating the appreciation 
into 80% on account of the general 
conditions and 25% on the aggregate 
on account of the special conditions 
adopted a composite increase. But we 


_are unable to agree that the valuation 


of the improvements resulting from 
Schemes Nos. IV-M1 and IV-M2 was 
“completely artificial and speculative”. 
We do not again agree with the High 
Court that the valuation was not based 
on “correct principles of valuation”. 
Nor are we able to hold that because 
the Tribunal did not determine a com- 
posite increase resulting from the 
inter-play of all factors, and determin- 
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ed the appreciation from the "time 
factor” and the additional amenities 
separately, the conclusion is open to 
any serious challenge. 

16. The Calcutta Improvement 
Aci, 1911, was enacted to 

“make provision for the improve- 
ment and the expansion of Calcutta by 
opening up congested areas, laying out 
or altering streets, providing open 
spaces of ventilation or recreation, 
demolishing or constructing buildings, 
clearing bustees, executing housing 
schemes and schemes for the rehous- 
ing of persons displaced by the execu- 
tion of improvement schemes”. 


The object of the Act was to secure 
improvement of the town by opening 
up congested areas and making avail- 
able amenities such as wider. roads, 
underground drainage, parks and other 
urban facilities. The . locality of the 
Narkeldanga Main Road and Kankur- 


-gachi Read was a congested locality. 


It had not the benefit of underground 
drainage. The land was uneven and 
at several places water used to accu- 
mulate. In 1941 a scheme for provid- 
ing better amenities for the entire area 
was laid out, and a part of the land 
covered by the scheme was notified 
for acquisition.’ Provision for better 
amenities inevitably reflects in the up- 
ward trend in the price of the land in 
the locality covered by the scheme and 
the adjacent areas. The High Court 
recorded no reasons for assuming that 
the increase in the price of lands ser- 
ved by the improvement schemes and 
not served by the schemes will be the 
same. In effect the High Court dis- 
carded, without assigning any reasons, 
the appreciation resulting from the ap- 
Plication of the improvement schemes. 


17. The Tribunal is a statutory 
body consisting of an expert in valua- 
tion with whom are associated asses- 
sors. In determining the value of the 
lands, inter-play of various factors has 
to be taken into account. An Appel- 
late Court may be justified in inter- 
fering with the valuation of land made 
by the Tribunal if it be shown that the 
Tribunal made an error of principle, 
or has ignored or misconceived impor- 
tant evidence which substantially af- 
fected the valuation that its conclusion 
was vitiated because of substantial error 
or defect of procedure. We are unable 
to hold that the judgment of the Tri- 
bunal is open to challenge on the 
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ground of error of principle or otuer 
infirmity which justified’ the High 
Court in interfering with -the conclu- 
sion of the Tribunal. The valuation of 
the land by the Tribunal on the basis 
that the front belt on the Narkeldanga 
Main Road should. he valued at Rupees 

3,400/- and adjustments should be 
made in respect of the rear two belts, 
and the.overall value should be reduc- 
ed by 124% on the ground that a large 
area of land was acquired, must be ac- 
cepted as correct. 


18. The first belt of the land 
.on the Kankurgachi Road was valied 
on the basis of Ext. 42 which was an 
award of the Collector .for acquiring 
premises No. 31. The sole criticsm 
made against the adoption of Ext. 42 
as the basis of valuation is that though 
called an award it was in reality an 
order of the Collector without consi- 
dering the evidence, and on the con- 
sent of the claimant and the Improve- 
ment Trust Board. The Collector, act- 
ing under the Land Acquisition Aci is, 
it is true, not a judicial authority: his 
proceedings are administrative. As 
observed by the Judicial Committee in 
Samiullah v. Collector of Aligarh, 73 
Ind App 44 = (ATR 1846 PC 75) the 
Land Acquisition Officer in awarding 
the amount of compensation urder 
S. 11 of the Land Acquisition Act, 
1894, is performing a statutory duty, 
and in assessing compensation he is 
bound to exercise his judgment as to 
the correct basis of valuation, and his 
judgment cannot be controlled by an 
agreement between the parties inter- 
ested. It appears, however, tha: in 
Ext. 42 the Collector was not guided 
solely by the agreement between the 
claimant and the Improvement Trust 
Board: he had determined the valu= of 
the structures, the value of the fix- 
tures, the value of the machinery, the 
value of the land, and had made an 
award for the value determined by 
him. The valuation of the land was 
based on the agreement between the 
claimant and the Improvement Trust 
Board. The Collector accepted the 
agreement, which, he was not bcund 
to but could accept and made an 
award on the basis of the agreed 
figure. The award had some eviden- 
tiary value. The land was being ac- 
quired for the Improvement Trust. The 
Improvement Trust is a statutory body, 
exercise of the power of which is con- 
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trolled by the provisions of the Act. 
Even granting that the order made by 
the Collector pursuant to the agree- 
ment between the Board and the claim- 
ant be not regarded as an award, the 
order made by consent furnished good 
and cogent evidence: of an agreement 
to purchase property at its market 
value at the date of the declaration 
under S. 6 of the Land Acquisition Act. 
Even if an order made by the Col- 
lector valuing land with the consent 
of the acquiring authority and the 
claimant may not strictly be regarded 
as an award made on a consideration 
of all the relevant materials, the agree- 
ment formally reached between the 
acquiring authority and the claimant 
agreeing to a certain amount to be 
paid as compensation for the land ac- 
quired is good evidence of the market 
value of the land. The Tribunal reli- 
ed upon Ext. 42 as furnishing good 
evidence of the market value at the 
relevant time of the land under acqui- 
sition, The Tribunal was of the view 
that a completed contract between the 
claimant and the Board wes a good and 
sufficient.evidence of the price of 
land. The Collector azcepted the 
agreement and made an award on the 
basis thereof. It would require strong 
and cogent reasons to displace the 
value of the evidence furnished by the 
order. The award cannot be said to 
be “null and void”. The Tribunal ac- 
cepted the award and on the basis of 
that award determined the value of 
the adjacent land which was also 


. sought to be acquired under the same 


notification. The Tribunel did not on 
that account commit any error of law 
which would justify the High Court 
in interfering with the conclusion 
recorded by the Tribunal. 


19. The Tribunal also relied 
upon Ext. 35 which furnished some 
evidence of the value of the land. The 
Tribunal accepted Exts. 42 and 35 as 
forming the basis for calculating the 
market value of the land under aequi- 
sition. . Sitting in appeal under Sec- 
tion 77A of the Calcutta Improvement 
Act, the High Court could not set 
aside the conclusion reached by the 
Tribunal on a matter of valuation. 


20. The valuation of the Kan- 
kurgachi belt made by the Tribunal 
and affirmed by the High Court must 
therefore be accepted. - 
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21. No argument was advanced 
in regard to the additional 1% for 
“vista”. The valuation of the land 
abutting on the Narkeldanga Main 
Road first belt at Rs. 3,400/- and 
adjusting the value in respect of the 
two rear belts, therefore, must be ac- 
cepted as correct. 


22, The Tribunal reduced the 
price determined on the valuation 
made by it on the basis of Ext. 42 and 
the value of premises No. 43J by 124% 
in the aggregate. 
case no argument has been advanced 
before us by either side. 

23. On the view taken by us, 
without expressing any opinion on the 
question whether within the meaning 
of R. 9 of the Schedule to the Calcutta 
Improvement Act, 1911, disposition of 
the land at the date _of the publica- 
tion of the declaration relating there- 
to under S. 6 of the Land Acquisition 
Act justifies the Court in taking into 
account the potentialities of the land, 
we are of the view that the conclusion 
of the Tribunal was not vitiated by 
any such error as would attract the 
jurisdiction of the High Court under 
S. 77A of the Calcutta Improvement 
Act, 1911. 7 


24. The appeal filed by the ap- 
pellants is therefore allowed. The 
order passed by the High Court is set 
aside and the order of the Tribunal 
restored. The appellants will be en- 
titled to their costs in this Court. The 
order of costs passed by the High 
Court directing each party to bear its 
own. costs is maintained. 

; Appeal allowed. 
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The Judgment of the Court was deli- 
vered by. - 


. RAY, J.:—This appeal is by certi- 
ficate under Article 132 (1) and Arti- 
cle 134 (1) (c) of the Constitution 
against the judgment dated 2 August, 
1965 of the Circuit Bench of the Pun- 
jab High Court at Delhi. The certifi- 
cate was given on the principal ground 
whether the respondent had migrated 
to Pakistan or was a citizen of India. 


2. The respondent Mohd. Iqbal 
was convicted by the Sub-Divisional 
Magistrate, Delhi on 22 July, 1964 
under section 14 of the Foreigners Act 
and sentenced to undergo six months’ 
rigorous imprisonment. The order was 
upheld on appeal by the Additional 
Sessions Judge cn 15 April, 1965. The 
Circuit Bench of the Punjab High 
Court set aside the conviction and rely- 
ing on the decision of this Court in 
Shanno Devi.v. Mangal Sain, AIR 1961 
SC 58 held that Mohd. Iqbal had not 
migrated from India. 


_ 8. - The respondent being treat- 
ed as a foreigner and a Pakistani 
national was charged with having en- 
tered India on the authority of a Pakis- 
tani passport on 31 May, 1956 and hav- 
ing subsequently obtained extension of 
stay in India upto 30 November, 1956 
from the Delhi Administration and 
thereafter not having returned to 
Pakistan and continued unauthorised 
stay in India in contravention of R.7 
(2) of the Foreigners Order, 1948 
whereby the respondent was required 
to obtain a residential permit on or 
before 5 January, 1960 from the Regis- 
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tration Officer, Delhi and in contraven- 
tion of that the respondent cont-nued 
staying in Delhi without obtaining the 
requisite residential permit o2 or 
before 5 January, 1960 and was ap- 
prehended on 5 October, 1961 without 
possessing any residential permit from 
the Registration Officer, Delhi and 
thereby the respondent contravened 
the provisions of section 7 (2) cf the 
Foreigners Act. 


4A The prosecution case was 
_that the respondent left India in 1947 
and came to India with a Pakistani 
passport dated 27 March, 1954. The 
Pakistani passport was valid urto 26 
March, 1959. On 27 April, 1954, the 
respendent obtained visa at Lahore for 
entry into India and on 2 May, 1654 he 
applied for extension of the visa upto 
2 April, 1955. On 25 March, 1955 he 
left India for Pakistan. He came to 
India for the second time on 14 May, 
1955 and obtained extension of visa 
upto 21 May, 1956. He went beck to 
Pakistan. He came to India fcr the 
third time on 31 May, 1956 after hav- 
ing obtained a visa cn 25 May, 1956. 
That visa was extended upto 30 Nov- 
ember, 1956. The Delhi Admiristra- 
tion returned his Pakistani passport to 
him in order to enable him to return 
to Pakistan. He did not leave Ind:a. On 
11 July, 1957 he was arrested for viola- 
tion of Rules 3 and 6 of the Indian 
Passport Rules, 1950 for the ozfence 
that he had entered India from Pakis- 
tan without a passport. On 31 July, 
1957 he was acquitted. Thereafter he 
remained in India. 


5. The charge in the present 
case was framed in the year 1960 and 
it was on the ground that h= was 
required to obtain the residential per- 
mit on or before 5 January, 1960 and 
that in contravention thereof he con- 
tinved to stay at Delhi without obtain- 
ing the requisite residential permit on 
or before 5 January, 1960 and was ap- 
prehended on 5 October, 1960 without 
possessing any residential permit. It 
may be stated here that in 1£59 an 
amendment was mace in paragraph 7 
(2) of the Foreigners Order o= 1948 
whereby all foreigners were required 
to obtain residential permits by 5 
January, 1960. 


8. Counsel for the appellant 
contended that the respondent came 
to India on a Pakistani passport in 
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which he was described as a Pakistani 
national and he overstayed after the 
expiry of visa and in spite of being 
required to obtain residential permit 
from the Registration Officer, Delhi, 
he continued to stay in this country 
and thereby contravened the provisions 
of Section 7 (2) of the Foreigners Act. 

7. The respondent on the other 
hand contended that there was no 
mens rea and when he was arrested 
on 5 October, 1961 there was no 
offence on the authority of the decision 
of this Court in AIR 1961 SC 58 
(supra), because the respondent had 
not migrated from India, and, finally, 
that the evidence was overwhelming 
that he left India in 1953 and there- 
fore there was renunciation of citizen- 


` ship. 


8. This Court in Kulathil 
Mammu v. State of Kerala, (1966) 3 
SCR 706 = (AIR 1966 SC 1614) held 
that in Shanno Devi's case, AIR 1961 
SC 58 (supra) the word ‘migrated’ had 
received the narrow connotation of 
going from one place to another with 
the intention of residing permanently 
in the latter place, but in its wider 
connotation it meant going from one 
place to another whether or not with 
the intention of permanent residence 
in the latter place. This Court gave 
the word ‘migrated’ in Article 7 of the 
Constitution that wider connotation 
and referred to migration to Pakistan 
after 1 March, 1947 in that case. 


9. The present case falls within 
a short compass. The charge is that 
by failing to obtain a residential per- 
mit the respondent contravened the 
provisions of Rule 7 (2) of the Foreig- 
ners Order. His failure to obtain the 
residential permit as well as his con- 
travention of the Foreigners Act suffi- 
ces to hold that not only he had mens 
rea but he was guilty of an offence in 
contravention of Rule 7 (2) of the 
Foreigners Order, 1948 and Section 7 
(2) of the Foreigners Act. 


10. Counsel for the sevonen 
invited this Court to re-assess the 
facts and to come to the conclusion 
that he was in India upto 1953 and 
therefore he merely renounced the 
citizenship and that when he returned 
to India, his citizenship revived. We 
are unable to hold so on the facts. 

11. The Magistrate’s Court cor- 
rectly held on the facts that the res- 
pondent had migrated to Pakistan, 
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12. The appeal is therefore, al- 
lowed. The 
Court is set aside. The decision of the 
Additional Sessions Judge upholding 
the conviction is restored. The respon- 
dent will surrender- to his bail, if any. 

Eng ee allowed. 
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212 of 1969 and 
1802 to 1805 of 


movement of rice and paddy — Power. 


to grant or refuse permits conferred on 
fairly high rank officers such as Dis-, 
trict Collector or Deputy Commis- 
sioner of Civil Supplies — Abuse of 
power by such Officers cannot be easi- 
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GROVER: J.: The points saveiged 4 in 


the writ petition. and the appeals by 
special leave relate to the constitu- 


tionality and validity of the provisions 
of three Control Orders issued under 
S.. 3 (2) (d) of the Essential Commodi- 


.ties Act, 1955 (Act 10. of 1955), herein- 


after called the “Act”. The validity 
of S. 3 (2) (d) of the Act itself has also 
been assailed, 

2 The Control Orders which 
were promulgated under S. 3 (2) (d) 
of the Act were the following: 

G) The Rice (Southern Zone) 
Movement Control Order, 1957. 

(Gi) The Southern’ States (Regula- 
tion of Exports of Rice) Order, 1964; 
and 

(iii) .The Andhra Pradesh Rice and 
Paddy ‘(Restriction of. Movement) 
Order, 1965. 
In the appeals the appellants had 
moved the High’ Court of Andhra 
Pradesh under Art. 226 of the Consti- 
tution. There the petitioners were 
dealers in rice and rice products such 
as puffed, parched and beaten rice 
(beaten rice is known as ‘powa’ while, 
parched and puffed rice is known as 
‘Murmura’). Some of the petitioners 
had applied for permits to export 
powa, murmura and idlirava. from the 
State of Andhra Pradesh to other 
States while others had applied for per- 
mits to transport on2 or other of the rice 
products to some places within Andhra 
Pradesh. The applications for permits 
were either rejected or were not dis- 
posed of by the authorities concern- 
ed. In the writ petitions the High 
Court examined all the contentions 
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raised exhaustively. and repelled the 
_ attack on the constitutionality of S. 3 
(2) (d) of the Act as also the relavant 
clauses of the control orders. 
3. Section 3 of the Act pro- 
vides: i f 
(1) If the Central Government is 
of opinion that it is necessary or ex- 
pedient so to do for maintaining or 
increasing supplies of any ess=ntial 
commodity or for securing their equi- 
table distribution and availability at 
fair prices or for securing any essen- 
tial commodity for the defence of India 
or the efficient conduct of military 
~ operations it may, by order, provide 
for regulating or prohibiting the pro- 
duction, supply and distribution <here- 
of and trade and commerce therein. 
(2) Without prejudice to the gene- 
rality of the powers conferred by sub- 
section (1) an order made thereunder 
may provide— . 


e ….=. @ 8 


(a) for regulating by licences, per- 
mits or otherwise the ‘storage, Irans- 
port, distribution, disposal, acquisition, 
use or consumption of, any essential 
commodity; 


The 1957 Control Order extends to the 
States of Andhra Pradesh, Kerala, 
Madras, Mysore and Pondicherry which 
has been called the Southern Zone. 
According to cl. 3 (1) no person can ex- 
port or attempt to export or abst the 
export of rice from any place within 
the Southern Zone except under and 
in accordance with a permit issted by 
the State Government concerned or 
any officer authorised in this behalf by 
that Government subject to the rondi- 
tion that such export shall be regulat- 
ed in accordance with the export quo- 
. tas fixed by the Central Government. 
Now this Control Order made a d:vision 
into Southern Zone or regions in the 
matter of export of rice. By the Con- 
trol Order of 1964 the Southerr Zone 
or regions were further dividei into 
four specified areas ie. Stetes of 
. Andhra Pradesh, Kerala, Madres and 
Mysore. Clause 3 of this Order prohi- 
bited the export by any person of rice 
from any place within a specified area 
to a place outside that area 2xcept 


‘under and in accordance with the per- 


mit issued by the State Government 
.oran officer authorised by thai Gov 
ernment in that behalf. The rice was 
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defined by cl. 2 (b) to include broken 
rice and paddy as also broken rice and 
paddy products other than bran or 
husk, The Control Order of 1965 im- 
posed further restrictions on the move- 
ment of rice and paddy. By clause 3 
restrictions were placed on the move- 
ment of these commodities from any 
place in any block to any place out- 
side that block even within the State 
of Andhra Pradesh. 

4... Mrs. Shyamla Pappu on 
behaif of the writ petitioners and the 
appellants before us made an attempt 


“to raise the following contentions in 


respect of the Control Orders: 

1. All the three Control Orders 
offended Art. 303 of the Constitution. 
They suffered from the vice of discri- 
mination. between one State and 
another and of preference to one State 
over another. 

. 2. These orders were in the nature 
of executive instructions and did not 
fall within the meaning of subordinate 
legislation. 

- 3. Even if the Control Orders could 
be regarded as subordinate legislation 
they were not saved by Art. 303 (2) in 
the absence of the declaration contem- 
plated thereby. 

4. The requisite opinion of the 
Central Government within S. 3 (1) of 
the Act was not to be found in any of 
the Orders. 


.5. The Control Orders ese 
unreasonable restrictions on the right 
of the petitioners to carry on trade as 
arbitrary powers had been conferred 
in the matter of issuing or withhold- 
ing permits and there were no provi- 
sions for appeal or revision against 
refusal to grant a permit. 

5. Article 301 in Part XIII of 
the Constitution declares that. subject 
to the other provisions of this Part 
trade, commerce and intercourse 
throughout ‘the territory of India 
shall be free. Under Article 302 
Parliament may by law impose such 
restrictions on freedom of trade, com- 
merce or intercourse between one State 
and another or within any part of the 
territory of India as may be required 
in the public interest. Article 303 reads: 

“(1) Notwithstanding anything in 
Art. 302, neither Parliament nor the 
Legislature of a State shall have power 
to make any law giving or authorising 
the giving of, any preference to one 
State over another, or making, or au- 
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thorise the making of, any discrimina- 
tion between one State and another, 
by virtue of any entry relating to 
trade and commerce in any of the Lists 
in the Seventh Schedule. 

(2) Nothing in clause (1) shall pre- 
vent Parliament from making any law 
giving, or authorising the giving of, 
any preference or making, or authoris- 
ing the making of, any discrimination 
if it is declared by such law that it is 
necessary to do so for the purpose of 
dealing with a situation arising from 
scarcity of goods in any part of the 
territory of India.” 

Now the Control Orders were made 
under section 3 of the Act. The object 
essentially was to regulate the export 
and movement of rice and of rice and 
paddy products from the Southern 
States. These Control Orders were 
laid before both Houses of Parliament 
as required by sub-s. (6) of section 3 
of the Act. It has not been shown 
how this form of legislation would be 
mere executive instruction and would 
not constitute law made by Parlia- 
ment within the meaning of 
- Art. 302. No foundation was laid in 
the pleadings either before the High 
Court or in the writ petition before us 
as to how the restrictions which 
were imposed by the Control Orders 
were not in the public interest. It is 
significant that even on the point of 
preference to one State over another 
or discrimination between one State 
and another State there is complete 
absence of pleading in the writ peti- 
tion filed before us. The High Court 
adverted to the matter but we have 
not been shown that any proper or 
firm foundation was laid in the writ 
petitions before the High Court on the 
question of preference or discrimina- 
tion within Art. 303 (1). No argu- 
ment, therefore, can be entertained on 
these matters, We are unable to see 
the necessity of reciting the requisite 
opinion within S. 3 (1) of the Act in 
the Control Orders. It is implicit in 


the recital in the Control Orders that. 


they were being made under S. 3 of 
the Act that the Central Government 
had formed the requisite opinion 
within sub-s. (1) of that section. This 
disposes of the first four contentions. 


6. As regards the 5th point it 
fs noteworthy that the permit is to be 
issued by the State Government con- 
cerned or any officer authorised in this 
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behalf by that Government. It is com- 
mon ground that the officers authoris- 
ed by the State Government are the 
District Collector and the Deputy Com- 
missioner of Civil Supplies. These offi- 
cers cannot but ke regarded as fairly 
high rank who are expected to dis- 
charge their duties in a responsible and 
reasonable manner. In M/s. Dwarka 
Prasad Laxmi Narain v. State of Uttar 
Pradesh, 1954 SCR 803 = (AIR 1954 
SC 224) in which the provisions of cl. 4 
(3) of the U. P. Coal Control Order 
1953 which gave the licensing autho- 
rity absolute power to grant or refuse 
to grant any licence were struck down 
on the ground that a law which 
confers arbitrary and uncontrolled 
power upon the executive in the mat- 
ter of regulating trade or business in 
normally available commodities must 
be held to be unreasonable. There the 
power could be exercised by any per- 
son to whom the State Coal Control- 
ler might choose to delegate the same. 
The matter which has been stressed 
before us relates generally to the ab- 
sence of any provision relating to ap- 
peal or revision in the Control Orders 
if the District Collector or the Deputy 
Commissioner of Civil Supplies refuses 
to grant a permit under clause 3 of the 
Order. In Dwarka Prasad’s case, 1954 
SCR 803 = (AIR 1954 SC 224) the 
delegation could be made to any one 
which was certainty a relevant factor 
in judging the reasonableness of the 
impugned provision. But in the cases 
before us the permit is to be granted 


either by the State Government or by 


responsible officers of the rank of the 
District Collector or the Deputy Com- 
missioner of Civil Supplies. Indeed, 
Mrs. Pappu quite properly agreed that 
if the State Government alone had the 
power to issue the permits the chal- 
lenge on the ground of unreasonable- 
ness of the restrictions would not be 
available. We consider that there is 
no bar to any of the aggrieved parties 
approaching the State Government by 
means of a representation for a final 
decision even if the matter has been 
dealt with by the District Collector or . 
the Deputy Commissioner of Civil 
Supplies in the first instance and the 
permit has been refused or wrongly 
withheld by those officers. In these 
circumstances the absence of a provi- 
sion for appeal or revision can be of 
no consequence. At any rate it has 
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been pointed out in more than cne 
decision of this court that when the 
power had to be exercised by one of the 
highest officers the fact that no appeal 
has been provided for is a matter of no 
moment; (See K. L. Gupta v. Bomkay 
Municipal Corporation, 1968-1 SCR £74 
at p. 297=(AIR 1968 SC 303 at p. 316). 
It may also be remembered that em- 
phasis was laid in Pannalal Binjraj 
v. Union of India, 1957 SCR 233 at 
p. 257 = (AIR 1957 SC 397 at p. 48) 
on the power being vested not in any 
minor official but in top-ranking au- 
thority. It was said that though the 
power was discretionary but it was not 
necessarily discriminatory and abuse 
of power could not be easily assumed. 
There was moreover a presumption 
that public officials would discharge 
their duties honestly and in accord- 
ance with rules of law. 


T. Lastly an effort was made 
to agitate the point that S. 3 (2) (d) of 
the Act suffers from the vice of exces- 
sive delegation. This question is no 
longer at large. In Union of India v. 
M/s. Bhana Mal Gulzari Mal, 1963-2 
SCR 627 = (AIR 1960 SC 475) zhe 
attack on S, 3 of the Essential Supplies 
(Temporary Powers) Act 1946 which 
was similar in terms to S. 3 of the Act 
on the ground of excessive delegation 
was repelled, It was held that zhe 
Central Government had been given 
sufficient and proper guidance for 
exercising its powers in effectuating 
the policy of the statute. 

8. In the result the writ peti- 
tion and the appeals fail and they are 
dismissed with costs. One set of hear- 
ing fee. 

Writ petition and appeals 
dismissed. 
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effected — Contract of sale requiring 
buyer to remove goods from State in 
which goods are purchased to another 
State — Goods so removed — Such 
sale must be considered as-sale in the 
course of inter-State trade — (1970) 25 
STC 528 (SC), Explained: Case Law 
discussed. AIR 1967 Pat 53, Approved. 

(Paras 14, 16, 17) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1281 (V 57)= 
1970-1 SCC 622, Tata Engineer- 
ing and Locomotive Co. Ltd. v. 
The Asst. Commr. of Commer- 
cial Taxes 12 
(1970) 25 STC 528 = 1970-2 SCA 
457, Coffee Board, Bangalore v. 
Joint Commercial Tax Officer, 
Madras 15, 16, 17 
(1966) AIR 1966 SC 1216 (V 53)= 
(1966) 17 STC 473, K. G. Khosla 
and Co. (P) Ltd. v. Deputy Com- 
mr. of Commercial Taxes, , 
Madras 11 
(1964) ATR 1964 SC 1752 (V 51)= 
(1964) 7 SCR’ 706, Ben Gorm. 
Nilgiri Plantations Co., Conoor 
v. Sales Tax Officer, Special 
Circle, Ernakulam 
(1963) AIR 1963 SC 980 (V 50)= 
(1963) 14 STC 175, Cement Mar- 
keting Co. of India (Pvt.) Ltd. v. 
State of Mysore 9 
(1961) AIR 1961 SC 65 (V 48)=. 
(1961) 1 SCR 379, Tata Iron 
and Steel Co, Lid. v. S. R. 
Sarkar 8 


(1961) AIR 1961 SC 1344 (V 48)= 
(1962) 1 SCR 314, Narasimham 
and Son v. State of Orissa g 
(1955) AIR 1955 S C 661 (V 42) = 
(1955) 2 SCR 603, Bengal Immu- 
nity Co. Ltd. v. State of Bihar 6 
(1953) AIR 1953 SC 333 (V 40)= 
1954 SCR 53, State of Travan- 
core Cochin v. Shanmugha Vilas 
Cashew Nut Factory 5 
(1952) AIR 1952 SC 366 (V 39)= 
1952 SCR 1112, State of Travan- 
core Cochin v. Bombay Co. Ltd. 4 
Mr. A. K. Sen, Senior Advocate, 
(Mr. U. P. Singh, Advocate, with him), 
for Appellants; Mr. N. S. Palkhivala, 
Senior Advocate, (M/s. S. B. Mehta and 
B. Datta, Advocates, and M/s. J. B. 
Dadachanji and Co., Advocates, with 
him), for Respondent. 
The Judgment of the Court was 
delivered by 
HEGDE, J.: This is an appeal by 
special leave. It arises fram the judg- 
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ment of the High Court of Patna in a 
Reference under S. 25 (3) of the Bihar 
Sales Tax Act, 1947. That reference 
was called for by the High Court at 
the instance of the assessee company 
(the respondent herein). The ques- 
tions referred for the opinion of the 
High Court by the Board of Revenue 
were: 

*(1). With regard to the sales 
which took place in the period from 
Ist of April, 1955, to the 6th Septem- 
ber 1955, whether the assessee is. en- 
titled, upon the facts found by the 
Board of Revenue with regard to these 
categories of sales, to exemption from 
liability under the Bihar Sales Tax 
Act because of the provision of Arti- 
cle 286 (1) (a) of the Constitution as it 
stood at the relevant date read with 
the explanation to that article. 


(2) With regard to the sales which 
took place in the period from 7th Sep- 
tember, 1955 to 3ist March, 1956 whe- 
ther the assessee is entitled, upon the 
facts found by the Board of Revenue 
with regard to these categories of 
sales, to exemption from liability 
under the Bihar Sales Tax Act on the 
ground that the sales took place in the 
course of inter-State trade or com: 
merce under Art. 286 (2) of the Con- 
stitution as it stood at the relevant 
period.” 

2. The High Court answered 
the first question in the negative and 
against the assessee. It answered the 
second question in the affirmative and 
in favour of the assessee. The asses- 


see has not come up in appeal. This. 


appeal has been brought by the State 
of Bihar contesting the correctness of 
the opinion given by the High Court 
on the second of the two questions 
referred to earlier. 


3. The assessee is .a Public 
Limited Co., incorporated under the 
Indian Companies Act, 1913. It carries 
on business of manufacturing and sell- 
ing inter alia trucks and bus chassis 
-and spare parts thereof to their ap- 
pointed dealers, State Transport Organi- 
zations and individual buyers through- 
out India. The registered office of the 
assessee is at Bombay but its fac- 
tory where manufacturing process is 
being carried on is at Jamshedpur in 
Bihar. The assessee has appointed 
several dealers all over India for the 
sale of its trucks, bus chassis and 
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spare parts. Those dealers are ap- 
pointed under agreements entered into 
between them and the assessee. Thé 
turn-over in dispute relates to the 
sales made by the assessee to its deal- 
ers of trucks, bus chassis, of spare 
parts for being sold in the territories 
assigned to them under the dealership 
agreemenis. The agreements between. 
the assessee and its dealers appear to 
be similar. Under the agreements, 
each dealer is assigned a territory in 
which alone he can sell the trucks, bus- 
chassis and other spare parts purchas- 
ed by him from the -assessee company. 
He is forbidden from selling any one 
of those articles to any purchaser cut- 
side his territory. As per the agree- 
ments, dealers will have to place their 
indents, pay the price of the goods to 
be purchased and. obtain delivery 
orders from the Bombay office of the 
assessee. In pursuance of those deli- - 
very orders, trucks, bus chassis end 

other spare parts were delivered in 

Bihar to be taken over. to the territo- 

ries assigned to them. Under the con- 

tracts of sale, the dealers were requir- 

ed to remove the trucks, bus chassis 

and the spare parts delivered to tham 

in the State of Bihar to places outside 

Bihar. These are facts found by the 

Board of Reverue and affirmed by the 

High Court. On the basis of these 

facts, we have to decide whether the 

sales with which we are concerned in 

this appeal are sales that took place in 

the course of inter-State trade and 

commerce as zontemplated by Arti- 

cle 286 (2) of the Constitution as it 

stood at the relevant time. In other ' 
words the question for decision is 

whether the sales in ‘question were 

sales for the purpose of inter-State 

trade or commerce or whether they 

were sales in the course of inter-State 

trade or commerce. As seen earlier, 

the High Court has held that those 

sales took place in the course of inter- 

State trade or commerce. 


4, The ‘expression “in the 
course of” appearing in Art. 286 (1) b) 
came up for consideration in State of 
Travancore Cochin v. Bombay Co. Ltd., 
1952 SCR 1112 = (ATR 1952 SC 366). 
Therein this Ccurt held that whatever 
else may or may not fall within Arti- 
cle 286 (1) (b) of the Constitution, sales 
and purchases which themselves occa- 
sion the export or import of the goods 
as the case mav be out of or into, the 
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territory of India -come within tke ; 
exemption. In that case this Court 


further observed that a sale by expoct 
involves a series of integrated activ_- 
ties commencing from thre agreement 
of sale with a foreign buyer and end- 
ing with the delivery of the goods to 
a common carrier for transport out of 
the country by land or sea. Such a 
sale cannot be dissociated from the ex- 
port without which-it cannot be effe» 
tuated and the sale and the resultant 


export form parts of a single transa2-. 


tion. Of these two integrated activi- 
ties which together. constitute an ex- 
port sale, whichever first. occurs can 
well be regarded as taking place in the 
course ofthe other. Even 
where the property in the goods pass- 
ed to the foreign buyers and the salas 
were thus completed, within the State 
before the goods commenced their 
journey from the State, zhe- sales mtst 
be regarded as having taken place in 
the course of the export and therefore 
exempt under Art. 286 (1) (b). . Tae 
same exposition of the law is true of 
` cl. (2) of Art. 286 as it stood prior to 
its amendment on September 11, 1956. 


5. The next decision in which 
Art. 286 (1) (a), (1) (b) and (2) came to 
be considered by this Court is State of 
Travancore Cochin v. Shanmugha Vilas 
Cashew Nut Factory, 1654 SCR 53 = 
(ATR 1953 SC 333). Therein this 
Court observed that the word “course” 
etymologically denotes movement from 
‘one point to another and the expre2s- 
sion “in the course of” in Art. 286 (1) 
(b) not only implies a period of time 
during which the movement is in pzo- 
gress but postulates ‘also a conneczed 
relation. Consequently, a sale in the 
course of export out of the councry 
should be understood in the context 
of Art. 286 (1) (b) as meaning a sale 
taking place not only during the acti- 
vities directed to the end of exporta- 
tion of the goods out of the country, 
but also as part of or connected with 
such activities. But a purchase of 
goods for the purpose of export is only 
an act preparatory to their export and 
not an act done in the course of the 
export of the goods. 


6. . In Bengal Immunity Co. 
Ltd. v. State of Bihar, 1955-2 SCR 
603 = (AIR 1955 SC 661); Venketa- 
rama Ayyar J. observed that a sale 
could be a sale in the course of inter- 


in cass. - 
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State trade only if two conditions con- 
cur: (1) a sale of goods and (2) a trans- 
port of those goods from one State to 
another under the contract of sale. 

7. ‘In Narasimham and Son v. 
State of Orissa, (1962) 1 SCR 314 = 
(AIR 1961 SC 1344) this Court held 
that in order that a. sale or purchase 
might be inter-State, it is essential that 
there must be a transport of goods 
from one State to another under the 
contract of. sale or purchase. A pur- 
chase made inside a State, for sale out- 
side the State cannot itself be held to - 


' bein the course ofinter-State and the 


imposition of tax thereon is not repu- 
gnant to Art. 286 (2) of the Constitu- 
tion. ~ : ay 

8. .In Tata Iron and Steel Co. 
Ltd. v. S. R. Sarkar, (1961) 1 SCR 379 
=(AIR 1961 SC 65) this Court held 
that within cl. (b) of S. 3 of the Cen- 
tral Sales Tax Act, 1956, are included 
sales in which property in the goods 
passes during the movement of the 
goods from one State to another by 
transfer of documents of title there- 
to and -also covers sales in which 
movement of goods from one State to 
another is the result of a covenant or 
incident.of the contract of sale and 
property in the goods passes in either. 
State. Clause (b) of S. 3 of the Cen- 
tral Sales Tax Act, 1956 says: 


“That no law of a State shall- 
impose or authorise the imposition of, 
a tax on- the sale or purchase of goods 
where such sale or purchase takes 
place in the course of the import 
of goods into, or export of the goods 
out of, the-territory of India.” 

9. In Cement Marketing Co. of 
India (Private) Ltd. v. State of Mysore, 
(1963) 14 STC 175 = (AIR 1963 SC 
980), this Court held that where the 
goods were transported outside the 
State as required by the contract of 
sale, they are inter-State sales and 
hence exempt from sales-tax. On the 
facts of that case it was held that the 
sales transactions themselves involved 
raovement of goods across the border. 


10. In Ben Gorm Nilgiri Plan- 
tations Co., Conoor v. Sales Tax Offi- 
cer, Special Circle, Ernakulam, (1964) 
7 SCR 706 = (AIR 1964 SC 1752), this 
Court had to consider what sales are 
sales in the course of export and what 
sales are for the purpose of export. In 
the course of the judgment Shah J. 
(one of us) observed: j 2 
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“A sale in the course of export 
predicates a connection between the 
sale and export, the two activities 
being sointegrated that the connection 
between the two cannot be voluntari- 
jy interrupted, without a breach of the 
contract or the compulsion arising 
from the nature of the transaction. In 
this sense io constitute a sale in the 
course of export it may be said that 
there must be an intention on the part 


of both the buyer and the seller to ex-. 


port, there must be obligation to ex- 
port, and there must be an actual ex- 
port. The obligation may arise by 
reason of statute, contract between the 
parties, or from mutual understanding 
or agreement between them, or even 
from the nature of the transaction 
which links the sale to export. A trans- 
action of sale which is a preliminary 
to export of the commodity sold may 
be regarded as a sale for export, but 
is not necessarily to be regarded as 
one in the course of export, unless the 
sale occasions export.” i 


. ih In K. G. Khosla and Co. 
(P) Ltd. v. Deputy Commr. of Com- 
mercial Taxes, Madras, (1966) 17 
STC 473 = (AIR 1966 SC 1216), this 
Court held that before a sale could be 
said to have occasioned the import, the 
movement of goods must have been 
incidental to the contract or in pursu- 
ance of the conditions of the contract 
and there should be no possibility of 
the goods being diverted by the asses- 
see for any other purpose, meaning 
thereby that there should be no possi- 
bility of diversion according to law or 
contract and not in breach of. them. 


12. In Tata Engineering and 
Locomotive Co, Ltd. v. The Asst. Com- 
mr. of Commercial Taxes, (1970) 1 SCC 
622 = (AIR 1970 SC 1281) this Court 
after referring to the earlier decisions 
observed: 


“It has been laid down that the 
sale in the course of export predicated 
connection between the sale and ex- 
port, the two activities being so inte- 
grated that the connection between the 
two cannot be voluntarily interrupted 
without a breach of the contract or the 
compulsion arising from the nature of 
` the transaction. To occasion export 
there must exist such a bond between 
the contract of sale and the actual ex- 
portation that each link is inextricably 
connected with the one immediately 


preceding it. Tae principle thus admits 


‘of no doubt, according to the decisions 


of this Court, that the sales to be exi- 
gible to tax under the Act (Central 
Sales Tax Act, 1956) must be shown to 
have occasioned the movement of the 
goods or articles from one State to 
another. The movement. must be the 
result of a covenant or incident of the 
contract of sale.” 

13. If we apply the principles 
enunciated by this Court in the deci- 
sions referred to above to the facts of 
this case, it is ọbvious that the sales 
with which-we are concerned in this 
case are sales in the course of inter- 
State trade. The dealers were requir- 
ed to move the trucks, bus chassis 
and other spare parts purchased by 
them from the State of Bihar to places 
outside Bihar. They are so required 
by the terms of the contracts entered 
into by them with the assessee. They 
would have committed breach of their 
eentracts and incurred the penalty 
prescribed in their dealership agree- 
ments, if they had failed to abide by | 
the term requiring them to move the 
goods outside the State of Bihar. 


14, The décided cases establish 
that sales will be considered as sales 
in the course of export or import 
or sales in the course of inter-State 
trade and commerce under the follow- 
ing circumstances: 

(1) When goods which are in ex-| 
port or import stream are sold; 

(2) When the contract of sale orf 
law under which goods are sold 
require those goods to be exported or 
imported to a foreign country or from 
a foreign country as the case may be 
or are required to be transported to a 
State other than the State in which 
the delivery of goods takes place; and 


(5) Where as a necessary inci- 
dence of the contract of sale goods 
sold are required to be exported or 
imported cr transported out of the 
State in which the delivery of goods 
takes place. 


15. But Mr. A. K. Sen, learned 
Counsel for the State of Bihar con- 
tended that this Court has taken a dii- 
erent view of the law in Coffee Board, 
Bangalore v. Joint Commercial Tax 
Officer, Madras, (1970) 25 STC 528 
(SC). According to him the ratio of 
that. decision is that whenever goods 
are delivered in a Statein pursuance of 


oe 





.commerce were 


‘to the 
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a contract of sale, the sale in question 
becomes exigible to tax in the State in 
which the goods are delivered unless 
they are taken out of the State for zur- 
poses of consumption and not resale, or 
the same is taken out of the State in 
pursuance of an already existing agree- 
ment to resell in the State to which 
it is taken. The decision in Ccifee 
Board’s case, (1970) 25 STC 528 ‘SC) 
(supra) does not, in our opinion, afford 
any basis for these contentions, 


16. We have earlier noticed 
that this Court in a series of decisions 
has pronounced in unembiguous .terms 
that where under the terms of a zon- 
tract of sale, the buyer is required to 
remove the goods frem the Statz in 
which he purchased those goods to 
another State and when the-goods are 
so moved, the sale in question must be 
considered as a sale in the course of 
inter-State trade or commerce. This 
is a well-established position in law. 
In the Coffee Board’s. case, (1970) 25 


© STC 528 (SC) this'Court did not devi- 


ate from this positicn nor coud it 
deviate as the earlier decisions were 
binding on it. Further in the ecurse 
of his judgment, the learned Chief 


Justice who spoke for the Court refer- 


red with approval to the earlier deci- 
sions of this Court where distinction 
between the sales in the course of inter- 
State trade or commerce and sales for 
the purpose of inter-State trade and 
explained. On the 
basis of the -facts in that case, his 
Lordship came to the conclusion that 
the export of the cozfee in question 


was not integrated with the-sales with. 


which the Court was concerned and 
that there was no direct bond between 
the export and the sales. -In the course 
of his judgment his Lordship observed: 


“Here there are two indeper.dent 
sales involved in the export pro- 
gramme. The first is a sale between the 
Coffee Board as seller to the export 
promoter. Then there is the sale by 
the export promoter to a foreign buy- 
er. - Of the latter sale, the Coffee Eoard 
does not have any inkling wher the 
first sale takes plaze. The Coffee 
Board’s sale is not in any way related 
- second sale. .Therefore the 
first sale has no connection with the 
second sale which is in the course of 
export, that is to say, movement of 


goods between an exporter and ar: im-. 


porter.” 
1971 S. C/31 II G—8 - 
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17. This finding clearly brings 
out the distinction between the facts of 
the Coffee Board’s case, (1970) 25 STC 
528“(SC) (supra) and the facts of the 
eases wherein this Court neld that the 
sales in question were sales in the 
course of export or import. In the 
Coffee Board’s case, (1970) 25 STC 528 
(SC) this Court found that what was 
insisted on by the Coffee Board was - 
that the conffee set apart for the pur- 


‘pose of the export must be exported: 


it was not incumbent for the purcha- 
sers at the auction to export that coffee 
themselves; they may do it themselves 
or they may sell it to somebody who 
may export it outside India. On that 
basis, this Court came to the conelu- 
sion that the sales effected by the 
Coffee Board, are not sales in the 


‘course of export; they are only sales 
‘for the purpose of export. The ratio 


of that decision does not bear on the 
facts before us. Herein, under the 
terms of the contracts of sale, the 
purchasers were” required to remove 
the goods from the State of Bihar to 
other States. Hence the sales with 
which we are concerned in this case| ` 
must be held to be sales in the course 
of inter-State trade or commerce. 

18. For the reasons mentioned 
above, we agree with the findings of 
the High Court. In the result this 
appeal fails and the same is dismissed 
with costs. : 


Appeal dismissed. 
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“Union of India & another, Respori- 


dents. 


Writ Petition No. 491 of 1969, D/- 
24-9-1970. - 


- (A) Constitution of India, Art. 14 
— Cinematograph . Act (1952), S. 5-B 
(2) — Treatment of motion picture on 
different footing from other forms of 
art and expression is valid classifica- 


- tion. 


The treatment of motion pictures: 
must be different from that of other 
forms of art and expression. This 
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arises from the instant appeal of the 
motion picture, its versatility, realism 
(often surrealism), and its co-ordina- 
tion of the visual and aural | senSes. 
The motion picture is able to stir up 
emotions more deeply than any other 
product of art. Its effect particularly 
on children and adolescents is very. 
great since their immaturity makes 
them more willingly suspend their 
disbelief than mature men and: women. 
Therefore, classification of films into 
two categories of ‘U’ films and ‘A’ 
films is a reasonable classification. 
The treatment of motion picture on a 
different Tooting is a valid classifica- 


tion. (Para 22) 
(B) Constitution of India, Art. 19 
(1) (a), (2) — Cinematograph Aci 


(1952), Section 5-B (2) — Validity —-. 
Censorship justified by Constitution- 
— General principles in directions by- 
Central Government cannot be said ic 
be vague — There is however absence 
of direction for preserving art — Some 
procedural safeguards -are-also needed 
— (Cinematograph Act (1952),.S. 5-B 
` Censorship in India (from which 
pre-censorship is not different in 
quality) has full justification in the 
field of the exhibition of Cinema films 
and is justified under the Constitu- 
tion. (Para 43) 
Section 5-B (2) authorises the 
Central Government to issue such 
directions: as it may think fit setting 
out the principles which shall guide. 
the authority competent to grant certi- 
ficates under the Act in sanctioning 
` films for public exhibition. The Cen- 
tral Government 
problem of Censorship will have to 
bear in’ mind the principles stated in 
sub-section (1). The Central Govern- 
ment’s regulations are there for consi- 
deration in the light of the guaranteed: 
freedom and if they offend substantial- 
ly against that freedom, they may be 
struck down. But- as they stand they 
cannot be challenged on the ground 
that any recondite theory of law-mak- 
ing or a critical approach to the sepa- 
ration of powers is infringed. The 
general principles which are stated in 
the directions’ seek to do no more 
than restate the permissible restric- 
tions as stated in Art. 19 (2) and Sec- 
tion 5-B (1) of the Act. They cannot 
be said to be vague at all. The items 
mentioned in the directions are not by 
themselves defective. 
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“art.and promote it. 


in dealing with the - 


. (1968) 390 US 629 = 


A.L R. 


The real flaw in the scheme oi 
the directions is total absence of any 
direction which would tend to preserve 
Such diréctions 
need to be included. Whether this is 


- done by Parliament or by the, Central 


Government it hardly matters. The 
whole of the law and, regulations 
under it will have always to be con- 
sidered' and if.the further tests laid 
down in AIR 1965 SC 881 are follow- 


` ed, the system of censorship with the 


procedural safeguards, that there 
must be a reasonable time-limit fixed 
for the. decision of the authorities 
censoring the film, and that the appeal 
should lie to a Court or to an indepen- 
dent tribunal and not to the Central 
Government will make censorship ac- 
cord with our fundamental law. . Case 
law.discussed. (Paras 44, 45, 49, 53, 54) 


(C) Constitution of-India, Art. 19 
— Law uncertain and prima facie 
taking away guaranteed freedom — 
Law offends -Constitution. 

If a law is vague or appears ta 
be so, the Court must try to construe 
it, as far as may be, and language 


permitting, the construction sought to 


be placed on it must be in accordance 
with the intention of the legislature. 
Where however. the law admits of na 
such construction and the persons’ ap- 
plying it are in a boundless sea of 
uncertainty and the law prima facie 
takes away a guaranteed freedom the 
law must be held to offend the Consti- 
tution. This is not application of the 
doctrine of due process. The invalidity 
arises from the probability of the 
misuse of the law to the detriment of 
the individual. It possible, the Court 
instead of striking-down the law may 
itself draw the line of demarcation 
where possible but this effort should — 
be sparingly made and only in the 
clearest of cases. AIR 1961 SC 293, 
Rel. on; AIR 1969 SC. 1100, Explained. 

(Para 48) 


Cases Referred: Chronological Paras 


(1969) AIR 1969 SC 1100 (V 56) 
=7(1969) 3 SCR 447, Municipal 
Committee, Amritsar v. State 


ot Punjab 45 
(1969} 394 US 557 : = 22 Law 

Ed 2d 542, Stanley v. Georgia 35 
(1968), 390 US 139 = 19 Law 
’ Ed 2d 966, Teitel Film Corpn. 

v. Cusack 31 


20 Law 


1971 


Ed a 195, Ginsberg V. New 

- Yor. 

i Roe 390 US 676 = 20 Law 
Ed 2d 225, Interstate Circuit 
Inc. v. Dallas 33, 34 | 

(1966) 383 US 502 = 16 Law ao 
Ed 2d 56, Mishkin-v. New J 


ork 

(1965) AIR 1965 SC 881 (V 52) 
-= (1965) 1 SCR 65 (1965) 
2 Cri LJ 8, Ranjit D. Udeshi 
v. State of Maharashtra 40, 50, 

(1965) 380 US 51 = 13 Law Ed 
2d 649, Freedmen. v. Mary- 
land $ f 31L, 

(1964) 378 US 184 = 12 Law i 
Ed 2d 793, Jacobellis v. Ohio 

(1961) AIR 1961 SC 293 (V 48) 
= (1961) 1 SCR 970, State of 
Madhya Pradesh ~v. Baldeo 
Prasad . 

(1961) 365 US 43 5 Law 
Ed 2d 403, Times Film Corpora- 
tion v. Chicago 

(1959) 360 US 684 = 3 Law Ed 
2d 1512, Kingsley International 
Pictures Corpn. v. Regents 

(1957) 354 US 476 = 1 Law Ed 
2d 1498, Roth v. United 
States 30 

(1952) 343 US 250 = 93 Law Ed 

_ 919, Beauharnais v. Illinois > 

“(1951) 341 US 494 = 95 Law Ed 
1137, Dennis v. United States 

(1951) 343 US 495 = 95 Law Ed 
1098, Burstyn v. Wilson 

(1950) AIR 1950 SC 27 (V 37) 
=1950 SCR 88, A. K. Gopalan 

_ v. State of Madras 

(1941) 315 US 567 = 86 Law Ed 
1031, Chaplinsky v.- New 
Hampshire 

(1931) 283 US 697 = 75 Law Ed - 

' 1857, Near v. Minnesota 

(1927) 274 US 357 = 71 Law Ed 
1095, Whitney v. California 

(1926) 70 Law Ed 322 = 269 US 
385, Claude C. Connally v. 
General Construction Co. 

(1925) 268 US 652 = 69 Law Ed 
1138, Gitlow v. New York 

(1919) 249 US 47 = 63 Law Ed 
470, Schenck v. United States 

(1915) 236 US 230 = 59 Law Ed 
552, Mutual Film Corpn.' v. 
Industrial Commission of onm. 


(1868) 1868-3 QB 360 = 37 LJMC Ei 
. 89, Regina v. Hicklin 30 


M/s. R. K. Garg, D. P. Singh and 
S. C. Agarwala, Advocates of M/s. 
_Ramamurthi and Co. and M/s. R. K. 


34, 35 


23, 38 


- Jain, 


is a member of the 
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V. J. Francis and Miss. 58. 
Chakravarti, Advocates, fcr Petitioner, 
Mr. Niren De, Attorney-General, for 
India and Mr. Jagadish Swarup, 
Solicitor-General of India, (M/s. J. M. 
Mukhi, R. N. Sachthey, and B. D. 
Sharma, Advocates, with them), for 
Respondents. 


‘The following Sa of the 
Court was delivered by 


ĦIDAYATULLAH, C. J.: This 
petition seeks a declaration against 
the Union of India and the Chairman 
Central Board of Film Censors that 
the provisions of Part IL of the Cine- . 
matograph Act, 1952 together with the 
rules prescribed by the Central Gov- 
ernment, February 6, 1960, in the pur- 

ported exercise of its powers under 
Section 5-B of the Act are unconsti- 
tutional and void. As a consequence 
the. petitioner -asks for a writ of 
mandamus or any other appropriate 
writ, direction or order quashing the 
direction contained in a letter (Anne- 
xure X) dated July 3, 1969 for dele- 
tion of certain shots from a docu- 
mentary film entitled ‘A Tale of Four 
Cities’, produced by him for unrestric- 
ted public exhibition. 


PA The petitioner is a journa- 
list, play-wright and writer of short 
stories. He is also a` producer and 
director of cinematograph films. He 
was a mẹmber of the Enquiry Com- 
mittee on Film Censorship (1968) and 
Children’s Film 
Committee. He has produced and/or 
directed many films some of which 


have been well-received here and 

‘abroad. and even won awards and ` 

prizes. l . 
3. The petitioner produci in 


1968 a documentary film in 2 reels 
(running time 16 minutes) called a 
Tale of Four Cities. In this film he 
purported to contrast the luxurious 
life of the rich in the four cities of 
Calcutta, Bombay, Madras and Delni, 
with the squalor and poverty of. the 
poor, particularly those whose hands 
and labour help to build beautiful 
cities, factories and other industrial 
complexes. The film is in black and 
white and is silent except for a song 
which the labourers sing while doing 
work and some background music and 
sounds for stage effect. The film in 
motion sequences or still shots, shows 
contrasting scenes of palatial build- 


ings, hotels and factories — evidence 
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of the prosperity of a few, and 
shanties, huts and slums — evidence 
of poverty of the masses. These 
scenes alternate and in between are 
other scenes showing sweating 


labourers working to build the former- 


and those showing the squalid private 
life of these labourers. Some shots 
mix people riding in lush motor cars 
with rickshaw and handcart pullers of 
Calcutta and Madras. In one scene 
a fat and prosperous customer is 
shown riding “a rickshaw which a 
decrepit .man pulls, sweating and 
panting hard. In a contrasting 
Scene the same ‘rickshaw puller is 
shown sitting in the rickshaw pulled 
by his former customer. This scene 
is the epitomisation of the theme of 
the film and on view are the statues 
of the leaders of Indian Freedom 
Movement looking impotently’ from 
their high pedestals in front of palatial 
buildings, on the poverty of the 
masses. On the boulevards, the rich 
drive past in limousines 
poor pull rickshaws or handcarts or 
stumble along. - ; 


4. There is included also a 
scanning shot of a very -short dura- 
tion, much blurred by the movement 
of the photographer’s camera,. in 
“which the red light district of Bombay 
is shown with the inmates of the 
brothels waiting at the doors or 
-windows. Some of them wear ab- 
pbreviated skirts showing bare legs up 
to the knees and- sometimes a short 
way. above- them. This scene was 


perhaps shot from a moving car be-. 


cause the picture is unsteady on- the 


’ screen and under exposed. Sometirnes 


- the inmates, becoming aware of. the 
-photographer, quickly withdraw them- 
selves. The whole scene barely lasts 
a minute.. Then we see one of the 
- inmates shutting a window and after- 
wards we see the hands of a woman 
holding some currency notes and a 
.male hand plucking away most of 


them leaving only a very few in the. 


-hands of the female- The two actors 
are not shown. The suggestion in the 
first scene is that a customer is being 
entertained behind closed shutters 
and in the next. sequence that the 
amount received is, being shared be- 
tween the pimp and the prostitute, 
the former taking almost, the whole of 
the money. The sequence continues 
and for the first time the woman who 
shut the window is again seen. She 


` 


:wHile the suitable for 


-the currency notes”. 


ALB. 


sits at the drassing tablé, combs her 
hair, glances at two love-birds in a 
cage and looks around the room as if 
it were a cage. Then she goes behind 
a screen and emerges in other clothes 
and prepares for bed. She sleeps and 
dreams of her life before she took the 
present path. The film then passes on 
to its previous theme of contrasts 
mentioned above. often repeating the 


‘earlier shots in juxtaposition as stills. 


There is ncthing else in‘the film to be 
noticed either by us or by the public 
for which it is intended. 


5. The petitioner applied to the 


“Board of Film Censors for a 'U’ certi- 


ficate for unrestricted exhibition of 


the film. He received a letter (Decem - 


ber 30, 1969)- by which the Regional 
officer: informed Aim that the Examin- 
ing Cornmittee and the Board had pro- 
visionally come to the conclusion thay 
the. film was not suitable for un- 
restricted public exhibition but was 
exhibition restricted to 
adults. He wes given a chance to 
make representations against. the 
tentative decision within 14 days. Later 
he was informed that: the Revising 
Committee had reached the same con- 
clusion. He ‘represented by letter 
(February 18,- 1969) explaining the~ 
purpose of the film as expdsing the 
exploitation of man (or woman) by man 
and the contrast. between the very 
rich few and the very poor masses. 


He claimed that there was no obscenity , 


in the film. He was informed by a 
letter (February .26, 1969) that the 
Board did not see any reason to alter 
its decision and the petitioner’ could’ 
appeal. within 30 days to the Central 
Government. The’ petitioner appealed 
the very next day. On July 3, 1969, 
the Central -Government decided to 
give a‘U’ certificate provided the 
following cuts were made in the film: 


“Shorten the scene of women in 


the red light district, deleting specially . 


the shot showing the closing of the 
window. by the lady, the - suggestive 
shots of bare knees and. the passing of 
Dir. IC- (iii) (b) 
(ce); IV 

The mystery of ‘the code numbers at 
the end was exp. ained by -a letter on 
July 23, 1969 to mean this: 


SI.. It is not desirable that a film 
shall be certified as suitable for pub- 
lic exhibition, either unrestricted or 
restricted to adults which 


~ 


is 


~ 


- streened for us. 
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x x X x x x ; 

C (iii) (b) and (c) deals with the 
relations between the sexes in such a 
manner as to depict immoral traff- in 
women and soliciting, prostitutior or 
procuration. 


TV. It is undesirable that a certi- 
ficate for unrestricted public exhibi- 
tion shall be granted in respect of a 
film depicting a story,.or conta-ning 


‘incidents unsuitable for young per- 


sons”. 

The petitioner then fled this pefivicn 
claiming that his fundamental right 
of free speech and expression was 
denied by the order of the Central 
Government, He claimed a 'U’ certifi- 
cate for the film as of right. 


6. Before the hearing com- 
menced the film was specially 
The lawyers of both 
sides (including the Attorney Gererai) 
and the petitioner were also present. 
The case was then set down for ^ear- 


‘ing. The Solicitor-General (whc had 


not viewed the film) appeared ai the 


-hearing. We'found it difficult to ques- 


tion him about the film and az our 
suggestion the Attorney-General ap- 
peared but stated that Government 
had decided to grant a ‘U’ certificate 
to the Alm without. the cuts previously 
ordered. 


7.. The petitioner fied asked to 


be allowed to amend the petition so as- 
to be able to challenge pre-censcrship 


itself as offensive to freedom of sdeech 
and expression and alternatively the 
provisions of the Act and the rules, 
orders and directions under the Act, 
as vague, arbitrary and indefinite. We 
allowed the application for amend- 
ment, for the petitioner was rigat in 
contending that a person who invests 


- his capital in promoting or prodhicing 


a film must have clear guidance in 


_ advance in,the matter of censorship of 


films even if the law of pre-censorship 
be not, violative of the fundamental 
right. 

8. When the matter carme up 
for hearing the petitioner raised four 
points: (a) that pre-censorship itself 


_ cannot be tolerated under the freedom . 


of speech and expression, (b) that 
even if it were a legitimate restraint 


. on the freedom, it must be exercised 


on very definite principles which leave 
no room for arbitrary action, (c: that 
there must be a reasonable time-limit 
fixed for the decision of the authorities 
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censering the film, and {d) 
appeal should lie to a Court or to an 
independent tribunal and not the 
Central Government. 


9. The Solicitor-General con- 
ceded (c) and (d) and stated that Gov- 
ernment would set on foot legislation 
to effectuate them at the earliest pos- 
sible opportunity. Since the ‘petitioner 
felt satisfied with this assurance’ we 
did not go into the matter. But we 
must place on record thet the respon- 
dents exhibited charts showing the 
time taken in the censorship of films 
during the last one year or so and 


we were satisfied that except in very- 


rare cases the time taken could not be 
said to be unreasonable. We express 


our satisfaction that the Central Gov- - 


ernment. will cease to perform  curial 
‘functions through one of its Secre- 
‘taries in this sensitive field involving 
the fundamental right of speech and 
expression. Experts sitting as a Tribu- 
nal and deciding matters quasi-judi- 
cially inspire more confidence than a 
Secretary and therefore it is better 
that the appeal should lie to a Court 
or tribunal. 


10. This brings us to the re 
maining two questions. We take up 
first for consideration: whether pre- 
censcrship by itself offends the free- 
dom of speech and expression. Arti- 
cle 19 (1) (a) and (2) of the Constitu- 
tion contein the guarantee of the right 
and the restraints. that may be put 
upon that right by a law to be made 
by Parliament. They may be read 
here: 


` *19. Protection of certain rights 
regarding freedom of speech, etc. 
(1) All citizens shall have the 
right—. 
(a) to -freedom 
“expression; 
x x x x x” 


- (2) Nothing 
Clause (1) shall affect the operation of 
any existing law, or prevent the State 
from making any law, in so far as 
such law imposes reasonable restric- 
tions 
conferred by the said sub-clause, in the 
interests of the sovereignty and integ- 
rity of India, the security of the State, 
friendly relations with foreign States, 
public order, decency or morality, or in 
relation to contempt of Court, defama- 
tion or incitement to an offence”. 
The argument is that the freedom is 


of peeh and 


on the exercise of the right. 


in sub-clause (a) of | 
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absolute and pre-censorship is not per- 
missible under the Constitution. It is 
submitted that pre-censorship is incon- 
sistent with the right guaranteed. Now 
it is clear tHat some restraint is con- 
templated by the second clause and in 
the matter of censorship only two ways 
. are open to Parliament to impose res- 
trictions. One is to lay down in ad- 
vance the standards for the observance 
of film producers and then to test each 
film produced against those standards 
by a preview of the film.. The other 
is to let the producer observe those 
standards and make the infraction an 
offence and punish a producer’ who 
does net’ keep within the standards 
The petitioner claims that the former 
offends the guaranteed freedom but re- 


luctantly concedes the latter and re- 


lies upon the minority view expressed 
in the United States Supereme Court 
from time to time The petitioner 
reinforces this argument by cọntend- 
ing that there are other forms of speech 
and expression besides the films and 
none of them is subject to any prior 
restraint in the form of pre-censor- 
ship and claims equality of treatment 
with such other forms. He claims that 
there is no justification for a differen- 
tial treatment. He contends next that 
even the standards laid down are un- 
constitutional for many reasons which 
we shall state in proper place. 


. 1i. This is the first case in 
which the censorship of films in gene- 
ral and precensorship in particular 
have been challenged in this Court 
and before we say anything about the 
arguments, it is necessary to set down 
a few facts relating to censorship of 
films and how it works in India. The 
Government of India appointed a Com- 
mittee on March 28, 1968 to enquire 
into the working of the existing pro- 
cedures for certification of cinemato- 
graph films for public exhibition in 
India and allied matters, under the 
Chairmanship of Mr. G. D. Khosta, 
former Chief Justice of the Punjab 
High Court. The report of the Com- 
mittee has since been published and 
contains a valuable summary of the 
law of censorship not only in India but 
also in foreign countries. It is hardly 

‘helpful to the détermination of this 
case. to go into this history but it may 
be mentioned here that it is the 
opinion of experts on the subject that 
Indian film censorship since our in- 
dependence has become one of strictest 


A.I. R. 


in the world: See Film Censors and 
the Law by Neville March Hunnings 
p. 227 and Filmrecht: ein Handbuch of 
Rerthold and von Hartleib (1957) p. 
215 quoted by Hunnings. In 1966 Mr. 
Raj Bahadur (who succeeded Mrs. 
Indira Gandhi as Minister for Informa- 
tion and Broadcastings) said that Gov- 
ernment would ‘continue a liberal 
censorship’ and was considering cer- 
tain expert opinion on the subject. He 
also suggested ta the film industry 
that it should formulate a code which 
would be the best from all standards 
so that Government may be guided by 
it in formulating directives to the cen- 
sors’. See Journal of Film Industry, 
February 25, 1966 also quoted by 
Hunnings at page 18 of his book. This 
suggestion came to nothing for obvious 
reasons. Film industry in India is 
not even oligopolistic in character and 
it is useless to expect it to 2zlassify 
films according tc their suitability, as 
is dene in the United States bv the 
Motion Picture Association of America 
(MPAA) founded in October, 1968. 
There the film industry ‘is controlied 
by eight major producers and the 
private control of film-making is pos- 
sible with the assistance of the 
National Association of Theatre 
Owners and Filrh Importers and Dis- 
tributors of America. Having no such 
organisation for private censorship or 
even a private body like the British 
Board of Film Censors in England, 
the task must be done by Government 
if censorship is at all to be imposed. 
Films began to be exhibited in India 
at the turn of the last century and film 
censorship took birth in 1918 when the 
Cinemategraph Act, 1918 (2 of 1918) 
was passed. Two matters alone were 
then dealt with: (a) the licensing of 
cinema houses, and (b) the certifving 
of films for public exhibition. The 
censors had a wide discretion and no 
standards for their action were indicat- 
ed. Boards of Film Censors came into 
existence -in the three Presidency 
towns and Rangoon. The Bombay 
Board drew up scme instructions for 
Inspectors of Films and it conisd the 
43 rules formulated by T. P. O’Connor 
in England. These are more or less 
continued even today. 


12. We do not wish ta trace 
here the history of the develcpment 
of film censorship in India. Thet -task 
has been admirably performed by the 
Khosla Committee. Legislation in the 


-it is 


- certifying films. 


‘decency or morality, 


e 
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shape of amendments of ‘the Act ` of 
1918 and a Production Code were the 
highlights of the progress. In 1982 a 
fresh consolidating Act was passed ‘and 
Act 37 ‘of 1952 (amendec in 
1959 by Act 3 of 1959) and that is the 
present statutory provision on the 
subject. It established a Board-of 
Fiim ‘Censors and provided for 
Advisory Panels at Eegional Cer“res. 
Every person desiring to exhibit anv 
film has to apply for a certificate and 
the Board after examining the film or 
having the film examined deals with 
it by 

(a) sanctioning the film for 
restricted public exhibition; 

fb} senctioning the film for pubiic 


un- 


exhibition restricted to: adults: 


(c) directing such excisions and 
modifications as it thinks fit, before 
sanctioning the film for unrestricted 
public exhibition or for publie exhihi- 
tion restricted to adults, as the case 
may be: $ Í 


or (d) refusing to sanction the fm 
for public exhibition. 
The film producer is allowed to re- 
present his viewS before action under 
(b) (c) and (d) is taken. The sarction 
under (a) is by granting a ‘U’ certifi- 
cate and under (b) by an ‘A’ certifi- 
cate and the certificates are valid for 
ten years. 


13. The Act .then lays down 
the principles for guidance and for ap- 
peals in Sections 5-B and 5-C respec- 
oy These sections may «be read 

ere’ 


“5B. Pinciples for guidanze in 

(1) A film shall not be certified 
for publie exhibition if, in the opinicn 
of the authority cornpetent to grant 
the certificate, the film or any part of 


. it, is against the interests of the secu- 


rity of the State, friendly relations 
with foreign States, public arder, 
or involves de- 
famation or contempt of Court or is 
likely to incite the commission cf any 
offence. 


(2) Subject i the provisions coa- 
tained in sub-section (1), the Central 
Government may issue such directions 
as it may think fit setting ou- the 
principles which shall guide the auth- 
ority competent to „grant certizcates 
under this Act in sanctioning films for 
public exhibition”. 
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` matter as it considers 
after giving the appellant an opportu- © 
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Any person applying for a certi- 
ficate in respect of a film who is ag- 
grieved hy any order of the Board— 


_ (a) refusing to grant a certifi- 
cate: or 

(b) granting only an AP cèrti- 
ficate; or 


` (c) directing the anie to 
carry out any excisions or 
modifications; ; 
may, within thirty days from the date 
of such order, ' appeal to the Central 
Government, and the Central Govern- 
ment may, after such inquiry into the 
necessary and 


nity for representing his views in the 
matter, make such order in relation 
thereto as it thinks fit”. 


By Section 6, the Central Government 
has reserved a general revising power 
which may be exercised during the 
pendency of a film before the Board 
and even after it is certified. Under 
the latter part of this power the Cen- 
tral Government may cancel a certifi- 
cate already granted or change the -~ 
‘U’ certificate into an ‘A’ certificate or 
may suspend for 2 months the exhihi- 
tion of any film. 


14. The above is the general 
scheme of the legislation on the sub- 
ject omitting allied masters in which 
we are not interested in this case. It 
will be noticed that Section 5-B (1) 
really reproduces Clause (2) of Arti- 
cle 19 as it was before its amendment 
by the First Amendment. This fact 
has led to an argument which we shall 
notice presently. The second sub-sec- 
tion of Section 5-B enables the Cen- 
tral Government to state the principles” 
to guide the censoring authority. by 
issuing directions. In furtherance of 


` this power the Central Government hes 


given directions to the Board of Film 
Censors. They are divided into 
General Principles, three in number, 
followed by directions for their appli- 
cation in what are called ‘rules’. The 
part dealing with the application of - 
the principles is divided into Four Sec- 
tions and each section contains matters 
which may not be the subject of por- 
trayal in films. We may quote the 


‘General Principles here: 


“1. No picture shall be certified 
for public exhibition which will lower 
the moral standards of those who see 
it. ‘ 
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ence shall not be thrown on the 
side of crime, wrong-doing, evil or 
sin. : 
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2. Standards of life, having regard . 


to the standards of the country and 
the people to which the story relates, 
shall not be so portrayed as to deprave 
the morality of the audience. 

` 3. The prevailing laws shall not 
be so ridiculed as to create sympathy 
for violation of such laws” 
The application of the General Princi- 
ples is indicated in the four sections 
of the rules that follow so that a 
uniform standard may. be applied by 
the different regional panels and 
Boards. The first section deals wiih 
films' which are considered unsuitabie 
for public exhibition. 
divided into Clauses A to F. Clause A 


deals with the delineation of crime, B’ 


with that of vice or immorality, C 
with that of relations between sexes, 
D with the exhibition of human form, 
E with the bringing into contempt of 
armed forces, or the public authorities 


entrusted with the administration of. 


law and order and F with the protec- 
tion of the susceptibilities of foreign 
nations and religious communities, 
with fomenting social unrest or dis- 
coùtent to such an extent as to incite 
people to crime and promoting dis- 
order, violence, a breach of the law or 
disaffection 
ment. 


15. Clauses E and F are furthèr 
explained by stating what is unsuit- 
able and what is objectionable in rela- 
tion to the tapics under those clauses. 

16: Section II then enumerates 
A subjects which may be objectionable 
in a context in which -either they 
amount to indecency, immorality, il- 
legality or incitement to commit a 
breach of the law. 

17. Section HI then provides: 

“It is not proposed that certifica- 
tion of a film should be.refused alto- 
gether, or that it should be certified 
as suitable for adult audiences only, 
where the deletion of a part or parts, 


‘This section is’ 


“or resistance to Govern- 


-< under Section I, Clause A, the glorifi- 


- bition of. human form 


will render it suitable for unrestricted - 


public exhibition or for exhibition res- 
tricted to adults,-and such deletion is 


made, unless the film is such as to de- . 


prave the majority of the audience and 
even excisions: will not cure the de- 
fects.” 

18. Section IV deals with the 
protection of young persons and en- 


of strangulation, 


AIR. 


joins refusal of a certificate for unres- 
tricted publie exhibition in respect of a 
film depicting a story or containing 
incidents unsuitable for young persons. 
Emphasis in this connection is laid in 
particular upon-— 

(i) anything which. may strike tonne 
in a young person, e. g., scenes depict- 


‘ing ghosts, bruta_ity, mutilations, tor- 


ture, cruelty, ete; 


(ii) anything tending to disrupt domes- 
tic harmony or the confidence of a child 
in its parents e. g, scenés depicting 
parents quarrelling- violently,’ or 
one of them striking the other or one 
or both of them behaving immoraliy, 
(iil) anything tending to make a ‘per- 


son of tender years insensitive to 
cruelty to others or to animals. : 
` 19. In dealing with crime 


cation or extenuation of crime, depict- 
ing the modus operandi of criminals, 
enlisting admiration or sympathy for 
criminals, holding up to contempt the 
forces -of law against crime- etc., are 
indicated as making the film unsuit- 
able for exhibition. In Clause B 
similar directions are given with 
regard to vice ard immoral acts and 
vicious and immoral persons. ,In 
Clause € the unsuitability arises from 


‘lowering the sacredness of the institu- 


tion of marriage and depicting rape, 
seduction and criminal assaults on 
women, immoral traffic in © women 


. soliciting, prostituzion or procuration, 


illicit sexual relations, excessively 
passionate [love scenes, © indelicate 
sexual situations and scenes suggestive 
of immorality. In Clause D the exhi- 
in nakedness 
or indecorously or suggestively ‘dress- 
ed .and indecofous and sensuous 
postures are condemned. In Section II 
are mentioned confinements, details of 
surgical operations, venereal diseases 


-and loathsome diseases. like leprosy 


and sores, suicide or genocide, female 
under clothing, indecorous dancing,’ 
importunation of women, cruelty to 
children, torture -of adults, brutal . 
fighting, gruesome murders or scenes 
‘executions, mutila- 
tions and bleeding. cruelty to animals, 
drunkenness or drinking not essential 
to the-theme of the story, traffic and 
use of drugs, class hatred, horrors of. 
war, horror as a predominant element, 
scenes likely to afford information to 
the enemy in time of war, exploitation 
of tragic incidents of war, blackmail 


“malformations, 


_ novelist or a painter 
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associated with immorality, intinaate 
biological studies, crippled limbs or. 
gross travesties of 
administration of justice and defama- 
tion of any living person. 


20. We have covered aos 
the entire range. of instructions. It 
will be noticed that the control is both 
thematic and episodic. If the theme 
offends the rules and either with or 
without excision of the offending parts 
the film remains still offensive, the zer- 
tificate is refused. If the excisions 
can remove its offensiveness, the film 
is granted a certificate. Certifiable 
films are classified according to their 
suitability for adults or young pecple. 
This is the essential working of cen- 
sorship of motion pictures in our 
country. 


21. The first question-is whe- 
ther films need censorship at all? 
Pre-censorship is but. an aspect of 
censorship and bears the same vela- 
tionship in quality to the material as 


censorship after the motion picture_ 


has had a run. The only differsnce 
is one-of the stage at which the State 
interposes its regulations between. the 
individual and his freedom. Bevond 
this there is no-vital difference. That 
censorship is prevalert all the world 


„over in some form or other and pre- 


censorship also plays a part where 
motion pictures are involved, shows 
the desirability of censorship in this 
fiéld. -` The Khosla Committee has 
given a description generally of the 


regulations for censorship (including 
pre-censorship) obtaining in cther 
countries and Hunning’s book deals 


with these topics in detail separately 
for each country. The method changes, 
the rules are different and censorship 
is more strict in some places then in 
others, but censorskip is universal. 
Indeed the petitioner himself pro- 
nounced strongly in favour of it in a 
paper ` entitled ‘Creative Expression’ 
written, by him. This is what he said: 


that a 
or a musician 
Should be free to write, paint and zom- 
pose music without the interferenze of 
the State machinery, I doubt if anyone 
will advocate the same freedom to be 
extended to the commercial exploita- 
tion of a powerful medium of exores- 
sion and entertainment. like the 
cinema. One can imagine the results 


“But even if we believe 


if an unbridled commercial cinerta is 
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allowed to cater to the lowest common 
denominator of popular taste, specially 
in a country which, after two centuries 
of political and cultural domination, 
is still suffering from a confusion and 
debasement of cultural values. 


Fréedom of expression cannot and 
should not, be interpreted as a licence 
for the cinemagnates to make money 
by pandering to, and thereby propagat- 
ing, shoddy and vulgar taste.” 


22. Further it has been almost 
universally recognised that the treat- 
ment of motion pictures must be differ- 
ent from that of other forms of art and 
expression. This arises. ftom the in- 
stant appeal of the motion picture, its 
versatility, realism (often surrealism), 
and its co-ordination of the visual and 
aural senses. The art of the camera- 
man, with trick photography vista- 
vision and three dimensional repre- 
sentation thrown in, 
cinema picture more true to life than 
even the theatre or indeed any other 
form of representative art. The motion 
picture is able to stir up emotions more 
deeply ‘than any other product of art. 
Its effect particularly on children and} 
adolescents is very greet since their 
immaturity makes them more willingly 
suspend their disbelief than mature 
men and women. They aiso remember 
the action in the picture. and try to 
emulate or imitate what they have 
seen. Therefore, classification of films 
into two categories of ‘U’ films and ‘A’ 
films is a reasonable classification. It is 
also for this reason tha: motion pic- 
tures must be regarded differently 
from other forms of speech and expres- 
sion. A person reading a book or 
other writing or hearing a speech or 
viewing a painting or sculpture is not 
so deeply stirred as by sesing a moticn 
picture. Therefore the treatment of 
the latter on a different footing is also 
a valid classification. 


23. The petitioner pressed for 
acceptance of the minority views ex- 
pressed from time to time in the Sup- 
reme Court of the United States and . 
it is, therefore, necessary to say a few 
words about censorship cf motion pic- 
tures in America and the impact of 
the First Amendment guaranteeing 
freedom of ‘speech and expression in 
that country. The leading cases in the 
United States are really very few but 
they are followed in a very large num- 
ber of per curiam decisions in which, 


kas made the; - 





_ tain and useful 


° 236 US 230, 
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while concurring with the earlier opin- 
ion of the Court, there is sometimes 
a restatement with a difference. | As 
early as 1914 -in Mutual Film Corps. 
v. Industrial Commission of Ohio, (1915) 
Mr. Justice McKenna, 
speaking for the full Court, said that 
legislative power is not delegated un- 
lawfully when a board of censors is 
set up to examine and censor, as a 
condition precedent to exhibition, 
motion picture films, to be publicly 
exhibited and displayed, with a view 
to passing and approving only such 
of them as are in the judgment of the 
board, méral, educational or amusing 
and forbidding those that are not. 
Speaking of the criteria stated in gerie- 
ral words, it was said that general 
terms get “precision from the sense and 
experience of men and become cer- 
guides in reasoning 
and conduct”. The first notice of 
change came in 1925 in Gitlow v. New 
York, (1925) 268 US 652, when it was 
said that censorship had to pass the 
scrutiny of the First Amendment 
through the Fourteenth Amendment 
before speech and expression could be 
abridged by State laws. To this was 
added in 1919 the test of ‘clear and 
present danger’ propounded by Justice 
Helmes as the only. basis for curtailing 
the freedom of speech and expression, 
see Schenck v. United States, (1919) 
249 US 47, and -Justice Brandeis in 
Witney v. California, (1927) 247 US 
357, laid down three components of 
the test: ; 


“(a) There must be a clear and 
present danger that speech would pro- 
duce a, substantial evil that the State 
has power to prevent. This is not to 
sav that it is enough if there is ‘fear’, 
there must be reasonable grounds to 
fear that serious evil would result 
from the exercise of speech and ex- 
pression; 

(b) There must be a ‘present’ or 
‘imminent’ danger and for this there 
must be reasonable -grounds to hold 
this opinion and that no reasonable 


. opportunity was available to avert the 


consequences; and 


* (ce) The substantive evil to be 
prevented must be ‘serious’ before 
there can be a prohibition on freedom 
of speech and expression for the police 
power of the State could not be exer- 
cised to take away the guarantee to 
avert a relatively trivial harm to 
society”. . 


A.LR. 


24. In 1931 in Near v. 
Minnesota, (1931) 283 US 697 immunity 
of press from pre-censorship was’ 
denied but pre-censorship (as it is 
termed previous restraint) was not to 
be unlimited. A major purpose of 
the First Amendment was to prevent 
prior restraint. The protection: was 
not unlimited but put on the State the 
burden of showing that the limitation 


challenged in the case was, excep- 
tional. z 
25. In 1£41 the Court handed 


down in Chaplinsky v. New Hamp- 
shire, (1941) 318 US 567 the opinion 
that free speeck was not absolute at 
all times and in all circumstances, that ` 
there existed certain 

“well-defined and narrowly limit- 
ed classes of speech, the prevention 
and punishment of which had never 
been thought to raise any constitu- 
tional problem”. = 


26. This state of affairs con- 
tinued also in respect of motign 
pictures and the regulation of their 
public exhibition. Real attention wras 
focussed on censorship after 1951. The 
effect of World: War II on American 
Suciety was the real cause because 
peoples’ notions of right and wrong 
from a social point of view drastically ~ 
altered - Added to this were the in- 
roads made by Justices Douglas and 
Black in Dennis v. United States, 
(1951) 341 US 494 in the previously 
accepted propositions which accordimg 
to them made the First Amendment no 
more than an admonition to Congress. 
In Beauharnais v. Illinois, (1952) 343 
US 250 Justice Douglas claimed for 
the freedom of speech, a preferred 
position because the provision was in 
absolute terms, an opinion which has 
since not been shared by the majority 
of, the Court. 


27. In 1951 there came ihe 
leading decision Burstyn v. Wilson. 
(1951) 343 US 495. This case firmly 
established that notion pictures were 
within the protection of the First 
Amendment through the Fourteenth.” 
While recognising that there was nc 
absolute freedom to exhibit every 
motion picture of every kind at all 
times and places, and that constitu- 
tional protection even against a prior 
restraint was not absolutely unlimited, 
limitation was said to be only in 
exceptional cases. It however laid 
down that censorship on free speech 


. opinions 
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- and expression was ordinarily to be 


condemned but the precise rules zov- 
erning other methods. of expression 
were not necessarily applicable. 

28. The application of the 14th 
Amendment has now enabled the 
Court to interfere in all cases of Etate 


‘ restrictions where censorship fails to 


follow due process. The result has 
led to a serious conflict in the accept- 
ed legal opinion. The Supreme Court 
has had to deal with numerous cases 
in which censorship was questioned. 


29. The divergence of opinion 
in recent years has been very Ceep. 
Censorship of press, art and litereture 
is on the verge of extimetion except in 
the ever shrinking area of cbsce tity. 
In the field of censorskip of the metion 
picture there has been a tendency to 
apply the ‘void for vagueness’ doctrine 
evolved under the due_ process clause. 
Thus regulations containing such 
words as ‘obscene’, ‘indecent’, ‘immoral’ 
'prejudicial ‘to the best interests of 


people’, ‘tending to corrupt morals’, 
‘harmful’ were considered vague 
cfiteria. In Kingsley Internat:onal 


Pictures Corpn. v. Regents, (1959; 360 


- US 684, where the film Lady Chatter- 


ley’s Lover was in question, certain 
were expressed. These 
opinions formed the basis of the ergu- 
ments on behalf cf the petitioner. 
Justice Black considered that the 
Court was the worst-of Board Censors 
because they possessed „no srecial 
expertise. Justice Frankfurter was of 
the opinion that - 


‘legislation must not be so vague, 
the language so’ loose. as to leave to 
those who have to arply it too wide 
a discretion for sweeping’ within its 
condemnation what was permissible 
expression as well as what  saciety 


“might permissibly prohibit, always re- 
membering that the widest scope for 


freedom was to be given to the acven- 


_ turous and imaginative exercise of 


human spirit’......... 

Justice Douglas considered prior res- 
traint as unconstitutional, According 
to him if a movie violated a valid law, 
ihe exhibitor could ke prosecuted. 


30. The only test that se=med 
to prevail was that of obscenity as pro- 
pounded in Roth v. United Szates, 
(1957) 354 US 476. In that three tests 
were laid down: 

-(a) that the 


dominant theme 


_ taken as a whole apveals to prurient 


of one. 
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interests according to the ccntempo- 


-rary standards of the average man;.c 


(b) that the motion picture is not 
saved by any redeeming social value; 
and ; 

(c) that it is patently offensive 
because it is opposed to contemporary 
standards. 

The Hicklin test in Regira v. Hicklin, 
(1868) 3 QB 360 was not accepted. 

- 31. Side by side procedural 
safeguards were also considered. The 
leading case is Freedmen v. Maryland, 
(1965) 380 US 51 where the- Court 
listed the following requirements for 
a valid film statute: 

1. The burden of proving - that the 


-film is obscene rests on the censor. 


2. Final restraint (denial! of 
licence) may only occur after judicial 


. determination of the obscenity of the 
material. - we 


_ 3. The censor will either issue the 
license or go into Court himself for a 
restraining order. 


å. There must. be only a ‘brief 
period” between the censor’s first con- 
sideration of film and final judicial 
determination. (As summarized by ' 
Martin Shapiro Freedom of - Speech: 
The Supreme Court and Judicial Re- 
view). 

These were further strengthened re- 
cently in Teitel Film Corpn. v. Cusack, 
(1968) 390 US 139 (a per curiam deci- 
sion} by saying that a non-criminal 
process which required the prior sub- 
mission of a film to a censor avoided 
constitutional infirmity only if censor- 
ship took place under procedural safe- 
guards. The censorship system should 
therefore, have a time limit. The 
censor must either pass the film or go. 
to Court to restrain the showing of 


_the film and the Court also must give 
a prompt decision. 


A delay of 50-57 
days was considered too much. The 
statute in question there had meticul- 
ously laid down the time for each. 
stage of examination but had not fix- 
ed any time limit for prompt judicial 
determination and this proved fatal.li 
32. The fight against censor- — 
ship was finally lost in the Times Film 
Corporation v. Chicago, 1961) 365 US 
43 but only by the slender majoritv 
Chief Justice Warren and 
Justices Black, Douglas and Brennan 
dissented. The views of these Judges 
were pressed upon us. Chief Justice 
Warren thought that there ought to be 
first an exhibition’ of an allegedly 
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‘obscene film’ because Government 
could not forbid the exhibition of a 
film in advance. Thus prior restraint 
was said:to be impermissible. 
Douglas went further and said that 
censorship of movies was unconstitu- 
‘tional. Justice Clark, on the other 
hand, speaking for the majority, said: 


a R It has never been held that 
liberty of speech is absolute. Nor has 
it been suggested that all previous res- 
ra on ae are oie , 


It is Hot for this Court i limit the 
_ State in its selection of the remedy it 

deems most effective-to cope with such 
a problem, absent, of course, a show- 
ing of unreasonable -strictures on in- 


dividual, liberty resulting from its’ 
application in particular circum- 
stances”, - 


The argument that exhibition of mov- 
_ ing pictures ought in the first instance 
to be free and only a criminal prose- 
cution should be the mode of res- 


traint when found offensive was reject- ` 


ed. . The pre-censorship involved was 
held to be no ground for striking 
down a law of censorship. The 
minority was of the opinion that a 
person:producing a film must know 
what he was to do or not to do. For, 


if he were not sure he might av void 


even thé permissible. 


33. In Interstate Circuit Ine. 
v. Dallas, (1968) 390 US 676 certain ex- 
‘pressions were considered vague 
including ‘crime delinquency’ ‘sexual 
promiscuity’ not suitable for young 
persons’. According to the Court the 
statute must state narrowly drawn, 
réasonably definite, standards for the 
Board to follow. Justice Harlan, how- 
ever, observed that the Courts had 
not found any more precise expressions 
and more could not be demanded from 
the legislature than could be said by 
the Court. However precision of regu- 
lation was to be the touchstone of 
censorship and while admitting that 
censorship was admissible, it was said 
that too wide a discretion should not be 
left to the censors. 


rr 34 Meanwhile ‘in Jacobellis v. 
Ohio, (1964) 378 US 184 it was held 
that laws could legitimately aim speci- 
fically at preventing distribution of 
objectionable material to children and 
thus it. approved of the system of age- 
classification. (1968) 390 US 676, 
(supra) and Ginsberg v..New York 
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Justice - 


- protection of First Amendment. 


A.LR. 


(1968) 390 US 629 set the seal on- 
validity of ene cessiscadon as con- 
stitutionally valid. 


35. -There are two cases which 
seem to lie outside the main-stream. 
Recently in Stanley v. Georgia; (1969) ° 
394 US 557 the Court seems to have 
gone back on the Roth case, (1957) 
354 US 476 (supra) and held that 
the right to receive information and 
ideas, regardless of their social worth, 
is also fundamental to society. An- 
other exception can only be under- 
stood on. the basis of the recogni- 
tion of the needs. ofa permissive 
society. Thus Mishkin v. New York, 
(1966) 383 US_502, removes: the test’ of 
the average person by saying that if 
the material is designed for a deviant . 
sexual group, the material can only be 
censored if taken as a whole, it ap- 
peals to the prurierit interest in sex of 
the members of that group. This ‘is . 
known as the _ selective-audience 
obscenity test and even children are-7a 
special class. See (1968) 390 US 629, 
(supra). On the whole, however, there 
is in this last case a return to the 
Hicklin test in that obscenity is consi- 
dered even from isolated passages. 

36. To summarize. The attitude 
of the Supreme Court of the United 
States is not as uniform as one could 
wish. It may be taken as settled 
that motion picture is considered a 
form of expression and ‘entitled to 
‘The 
view that -it is only commercial. and 
business and, therefore, not erititled to 
the protection as was said in Mutual 
Film Corpn., (1915) 236 US 9230, 
(supra) is not now accepted. It is also 
settled that freedom of speech and 
expression admits of extremely 
narrow restraints in cases of clear and 
present danger, but included in the 
restraints are prior as well as subse- 
quent restraints. The censorship 
should be based on precise statement 
of what may not be subject-matter 
of film-making ` and this should allow 
full liberty to the growth of art and 
literature. Age-classification is per- 
missible and suitability for special 
audiences is not to depend on whether 
the average man would have consider- 
ed the film suitable. Procedural safe- 
guards as laid down in Freedmen case, 
(1965) 380 US 51 (supra) must also be 
observed. The film can only-be cen- 
sored if it offends in the manner set 
out in Roth's case. 


ae 


_sons | 
regard to all relevant 
tő read, see or hear the matter con- 
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37. The petitioner put before 
us all these dicta for our acceptance 
and added to them the rejection of 
censorship, particularly prior censor- 
ship by. Chief Justize Warren and 
Justices. Black and Douglas. He pcint- 
ed out that in England too the cersor- 
ship of the theatre has been abolished 
by the Theatres Act, 1968 (1968 C 54) 
and submitted that this is the trend in 
advanced countries. He also brought 
to our notice the provisions of the 
Obscene Publications “Act, 1959 (7 and 
8 Eliz 2 C. 66), where the test of 
obscenity is stated thus: 


“1. Test of obscenity. 

(1) For the purpases of this Act 
an. article shall~ be deemed ta be 
obscene if its effect or (where the arti- 
cle comprises two or ‘more distinct 
items) the effect of any one cf its 
items is, if taken as a whole, such as 
to tend to deprave and corrupt per- 
who are likely, heving 
circumstances, 


tained or meas in T 

A- x x"; 
and the aa of public “good is 
Stated thus: 


“4. Defence of public good. 

` (1) A person shall not be corvict- 
ed of an offence against section two of 
this Act, and an order for forfeiture 
_Shall not be made under. the forezoing 
section, if it is proved that publication 
f the ‘article in question is -justified as 
being for- the ` publie . good on the 
ground that it is in the interests of 
science, literature, art or learnin3, ' or 
of other objects of general concern. 
¢ (2) It is hereby declared that the 
opinion of experts as to the literary, 
artistic, scientific or other merits of 
an article may be admitted in any pro- 
ceedings under this Act either to esta- 
` blish or to negative the said ground”. 
‘He contended that we must- follow 
the above provisions. 


38 We may now consider the 
English practice. In England there 
was little freedom cf speech to start 
with. The Common Law ` made no. 
provision for it. The two constitu- 
tional documents — the Petition of 
Right (1628) and the Bill of Rights 
(1689) — do not mention it. Ey the 
time of Queen Elizabeth I presses were 
controlled through licences and al- 
though they were granted, nc book 
could be issued without the sanction of 
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Government. The Star Chamber tried 

several cases of censorship and it even ` 
continued in the days of Cromwell. 

Milton was the first to attack censor- 
ship in. his Areopagitica and that had 
profound effect- on the freedom of 
speech. We find quotations _ from his 
writings in the ‘opinions of Chief 
Justice Warren and Justice Douglas. 

Freedom of speech came to be re- 
cognised by slow stages and it was 
Blackstone “who wrote in his Com- 
mentaries (Book IV p. 1517)— 


“The liberty of the Press is in- 
deed essential to the nature of a free 
State, but this consists in laying no 
previous restraints upon publications”. 
But censorship of theatres continued 
and no theatre could be licenséd or a 
play performed without the sanction 
of the Lord Chamberlain. By the 
Theatres Act, 1843 the Lord Chamber- 
lain was given statutory control 
over the theatres. He could forbid 
the production of a play for the pre- 
servation of good manners, decorum 
or the public peace. There was ordi- 
narily no censorship of the press in 
England.. When cinematograph came 
into being the Cinematograph Act, 
1909 was passed to control cinemas. 
It has now been amended by the 
Cinematograph Act of 1952. Restric- 
tions were placed on the exhibition of 
films to children (Section 4) and on 
the admission of children to certain 
types of film. Today censorship of 
films is through the British Board of 
Film-Censors which is an indepen- 


_ dent body not subject to control by 


the State. An elaborate inquiry is 
already on foot to consider, whether 
State control is needed cr not. Censor- 
ship of films is run on the lines set 
by T. P. O’Cornor in 1918. These 
directions, as we said earlier, have had 
a great influènce upon our laws and 
our directions issued by the Central 
Government, follow closely the 43 
points of T. P. O’Cornor. It is wrong 
to imagine that there is no censorship | 
in England. The Khosla Committee 


“(p. 32) has given examples of the cuts 


ordered and also a list of films which . 
were found ‘unsuitable. The Board 
has never worked to a Code although 
the directions are followed. By 1950 


three general principles were evolved. 
They are 


1. Was ‘the story, 
dialogue likely to- 


incident or 
impair the moral 
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standards of the public by extenuating 
vice or crime or depreciating moral 
standards? C 
2. Was it likely to give offence 
tol reasonably minded cinema audien- 
ces? 
3. What effect would 
the minds of children? 


. 39. We have digressed 
the practice of the United 
States and the ` United Kingdom 
because analogies from these two 
countries were mainly relied upon by 
the petitioner and they serve as a very 
appropriate background from which 
to begin discussion ` on the question of 
censorship and the extent to which 
it may be carried. 

40. . To begin with -our funda- 


“it have on 


mental law allows freedom of speech’ 
and expression to be restricted as, 


Clause (2) itself shows. It was observ- 
ed in Ranjit D. Udeshi v. State of 
Maharashtra, (1965) 1 SCR 65 at p. 70 
= (AIR 1965 SC 881). 

“Speaking in terms of the Consti- 


‘tution it can hardly be claimed that. 


obscenity which is- offensive to modes- 
ty or decency is within the constitu- 
tional protection given to free speech 
or expression, because the article 
dealing ‘with the right itself excludes 
it. That cherished right on which our 
democracy rests is meant for the ex- 
pression, “pe free opinions to change 


political’ ör social conditions, or for the - 


advancement of human knowledge. 
This freedom:is subject to reasonable 
restrictions ` which may be .thought 


- necessary in the interest, of the gene- - 
- ral public and one such is the interest: 


of public decency and morality. Sec- 
tion 292, Indian Penal Code, manifest- 
ly embodies such a restriction because 
the law against obscenity, of course, 
correctly . understood and _ applied, 
seeks no more than to promote public 
decency and morality.” 


We adhere to this statement and in- 


deed it is applicable. to the other 
spheres where control is tolerated 
under our fundamental law. The 


arfument that Section 5-B of the 


Cinematograph Act does not reproduce ` 
` the full effect of the second clause of. 


Article 19 need not detain us. It ap- 
pears that the draftsman used a copy 
of the Constitution ` as it was before 
the First Amendment and fell into the 
error of copying the obsolete clause. 
That,- however, does not make any dit- 
ference. _ The Constitution has to be 
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.some of the Judges 


-in the interests 
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read first and tke section next. The 
latter can neither take away nor add 
to what the Corstitution has said on 
the subject. The word ‘reasonable’ 
not to be found in Section 5-B but ` 

cannot mean that the restrictions aS 
be unreasonable. Not only the sense 
of the matter but the existence of the 
constitutional provision in pari ` 
materia must kave due share and 
reading the provisions of the Consti- 
tution we can approach the problem 
without. having to adopt a too liberal 
construction of Section 5-B. ‘ 


41, it, therefore, follows that — 
the American and the British prece- 
dents cannot be decisive and certain- 
ly not the minority view expressed by 
of the Supreme 
Court of the former. - The American 
Constitution stated the guarantee in 
absolute terms without any qualifica- 
tion. The Judges try to give full 
effect to the guarantee by every argu-, 
ment they can valicly use. But’ the. 
strongest proponent of the freedom 
(Justice Douglas) himself recognised in 
the Kingsley case that there must be 
a vital difference in approach. This 
is what he said: ae 


“If we had a provision. in. our 
Constitution for ‘reasonable’ regula- 
tion of the press such as India has 
included in hers, there would ‘be room 
for argument tha: censorship in the 
interests of morality would be permis- 
sible”. ie 


‘In spite of the eE of such a pro- . 


vision Judges in America have tried 
to-read the words ‘reasonable restric- 
tions’ into the First Amendment and 
thus to make the rights it grants 
subject to reasonable regulation. The 
American cases in their majority 
opinions, therefore, clearly support’ a 
case of censorship. 


42. It would appear from ‘this 
that censorship of films, their classifi- 
cation according to age groups and 
their suitability for unrestricted exhi- 
bition with or withcut excisions is 
regarded as a valid exercise of power 
of public morality, 
decency ete. This is not to be con- 
strued as necessarily offending the 
freedom of speech and expression. 
This has, however, happened in the 


` United States and therefore decisions, 


as Justice Douglas said in his Tagore 
Law Lectures (1939), have the flavour 
of due process rather than what was 


er 
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conceived as the purpose of the First 
Amendment. This is because social 
interests of the people override ind-vi- 
dual freedom. Whether we regard the 
state as the paren patriae or as 
guardian and promotor of general vel- 
fare, we have to concede, that tkese 
restraints on liberty may be justited 
by their absolute necessity and clear 
purpose. ‘Social interests take in not 
only the interests of the community 
but also individual interests which 


. cannot be ignored. A balance has 


therefore to be struck between the 
rival claims by reconciling them. The 
larger interests of the community re- 
quire the formulation of -policies and 
regulations to combat dishonesty, cor- 
ruption, gambling, vice and other 
things of immoral. tendency and 
things which affect the security of the 
State and the preservation, of public 
order and tranquillity. As Ahrens 
said the question calls for a good 
philosophical compass and strict logi- 
cal methods. 


43. With this preliminary dis- 
cussion we say that censorship in 
India (and pre-censorship is not dif- 
ferent in quality) has full justification 
in the field of the exhibition of cinema 
films. We need not generalize about 
other forms of speech and expression 
here for each such fundamental right 
has a different content and import- 
ance. The censorship imposed on the 
making ‘and exhibition of films is in 


tions venture into something which 
goes beyond this legitimate opening to 
restrictions, they can be questioned on 
the ground that a legitimate powe? is 
being abused. We nold, there7ore, 
that censorship of films including prior 





restraint is justified under our Con- 
stitution, 

44. This brings us to the nex 
questions: How far.can these restric- 


lions go? and how-are they to be im- 
posed? This leads to an examination 
‘of the provisions contained in S. 5B (2). 
That provision authorises the Central 
Government to issue such directioms as 
it may think fit setting out the princi- 
ples which shall guide the authority 
competent to grant certificates under 
the Act in sanctioning films for public 





` texhibition. - 


45. The first question raised 
before us is. that the legislature has 
not indicated any guidance to the 
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the interests of society. If the regula-. 
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Centrali Government. We do not think 
that this is a fair reading of the sec- 
tion as a whole. The first sub-section 
states the principles and read. with the 
second clause: of the nineteenth article 
it is quite clearly indicated that the 
topics of films or their content should 
not, offend certain matters there set 
down. The Central Government in 
dealing with the problem of censorship 
will have to bear in mind those princi- 
ples and they will be the philosophical 
compass and the logical methods of 
Ahrens. Of course, Parliament can 
adopt the directions and put them in 
schedule to the Act (and that may still 
be done), it cannot be said that there 
is any delegation of legislative func- 
tion. If Parliament made a law giving 
power to close certain roads for certain 
‘vehicular traffic at stated times to be 
determined by the Execuzive authori- 
ties and they made regulations in ,the 
exercise of that power, it cannot for a 
moment be argued that this is insuffi- 
cient to take away the right of loco- 
motion. Of course, everything may. be 
done by legislation but it is not neces- 
sary to do so if the. policy underlying 
regulations is clearly indicated. The 
Central Government’s rezulations are 
there for consideration in the light of 
the guaranteed freedom and if they 
offend substantially against that free- 
dom, they may be struck down. But 
as they stand they cannot be challeng- 
ed on the ground that any recondite 
theory of law making or a critical ap- 
proach to the separation of powers is 
infringed. We are accerdingly of the 
opinion that Section 5B (2) cannot be 
challenged on this ground. 





46. -This brings us to the 
manner of the exercise of control. and 
restriction by the directions. Here 
the argument is that most of the regu- 
lations are vague and further that they 
leave no scope for the exercise of 
creative genius in the field of art. 
This poses the first question before us 
whether the ‘void for vagueness’ doc; 
trine is applicable. Reliance in this 
connection is placed on Municipal Com- 
mittee Amritsar v. State of Punjab 
AIR 1969 SC 1100. In that case a 
Division Bench of this Court lays down 
that an Indian Act cannot be declared 
invalid on the ground tkat it violates 
the due process clause or that it is 
vague. Shah J, . speaking for the 
Division Bench, observes: 
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The rule that an Act of a com- 
sce legislature may be ‘struck down’ 
by the Courts on the ground of vague- 
ness is ‘alien to our constitutional 
system. The Legislature of the State 
of Punjab was competent to enact 
legislation iñ respect of ‘fairs’: vide 
Entry 28 of. List II of the 7th Schedule 
‘to the Constitution. A law may be 
declared invalid by the superior Courts 
in India if the legislature has no power 
‘to enact the law or that the law violat- 
es any. of the fundamental rights 
guaranteed in Part III of the Constitu- 
tion or is inconsistent with any con- 
- stitutional provision, but not on the 
‘ground that it is vague”. 


‘The learned Judge refers to the prac- 


tice of the Supreme Court of the Unit- 
ed States in Claude C. Connally v. 
General ‘Construction Co. 
‘Law Ed 322 where it was observed: ` 


"A statute which either forbids or 
-requires the doing of an act in terms 
_ SO vague that men of common intelli- 
gence must 
méaning’ and differ as to its applica- 
tion violates the first essential of due 
process of law.” 

The learned Judge observes in relation 
to this as follows: 


“Büt the rule ` enunciated: by the 
American Courts’ has’ no application 
under our constitutional set up. This 
rule is regarded as an essential of the 
‘due process clause’ incorporated in 
the American Constitution by the 5th 
and 14th Amendments. The Courts in 
India have no authority to declare a 
statute-invalid on the ground that it 
violates ‘the due process of law’. 


Under our Constitution, the test of due: 
process of law cannot be applied to the’ 


statutes enacted by the Parliament or 
the State Legislature.” z 
Relying on the observations of Kania 
C. J. in A- K. Gopalan. v. State of 
Madras, 1950 SCR 88 = (AIR 1950 
SC 27). to the effect that a law cannot 
be declared void because it is opposed 
to the spirit supposed .to pervade the 
Constitution but not expressed in 
‘words, the conclusion above set out is 
reiterated. The learned Judge, how- 
ever, adds that the words ‘cattle fair’ 
in Act there considered, are sufficiently 
‘clear and there is no vagueness. 


47. These observations which 
are clearly obiter are apt to be too 
i generally applied and need to þe ex- 
plained. ` While it is true that 
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-Amendment 


(1926) 70° 


necessarily guess at its- 


the 
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principles evolved by the Supreme 
Court of the United States of. America 
in the applicaticn of the Fourteenth 
were eschewed “in our 
Constitution and instead the limits `of 
restrictions on each fundamental right 


were indicated in the clauses. that 
-follow the first clause of the 
nineteenth article, it cannot be said 


as an absolute ‘principle that no . law 
will be considered bad for sheer 
vagueness. There is ample authority 


‘for the proposition that a law affecting . 


fundamental rights may be so consi- 


-dered. A very pertinent example is 


to be found in State of Madhya 
Pradesh v. Baldeo Prasad, (1961) 1 
SCR 970 at p. 979 =. (AIR 1961 SC 
293) where the Central Provinces and 


. Berar Goondas Act, 1946 was declar- 


ed void for-uncertainty. The condition 
for the application of Sections 4 and 
4-A was that the person sough: to be 
proceeded against must be a goonda 
but the definition of goonda in the Act 
indicated no tests for deciding which 
person fell within the definition. ` The 
provisions were therefore. held to be 
uncertain end vague. ; 


48. The real rule is that if, a 
law is vague or appears to be so, the 
Court must try to construe it, as far 
as may be, and -anguage permitting. 
the construction sought to be placed 
on it, must be in accordance with the 
intention of the legislature. Thus if 
the law is open to diverse construc- 
tion, that construction which accords 


-best with the intention of the legisla- 


ture and advances the purpose of 
legislation, ‘is to ‘be preferred. Where 
however the law admits of no such 
construction and the persons applying 
it are in a boundless sea of uncertainty 
and the law prima facie takes away 
a guaranteed freedom, the law must 
be held to offend the Constitution . as 
was done`in the-case of the Goonda|- 
Act. This’ is not’application of the 
doctrine of due process. The invalidity 


_arises from the probability of the 
misuse of the law tothe detriment 
‘of the individual. If possible, the 


Court instead of striking down the law! 
may itself draw she line of demarca- 
tion_where possible but this effort 
should be sparingly made and only ‘in 
the clearest of cases. | 


“49. ` Judging the directions from 
this angle, we find that there are 


-general principles regarding the fiims 


included. 
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as a whole and specific instances of 
what may be considered as offending 
the public interest as disclosed in the 
clause that follows the enunciatior of 
the freedoms in Article 19 (1) (a). The 
general principles which are stated in 
the directions seek to do no more than 
restate the permissible restrictions as 
stated in Clause (2) of Article 19 and 
Section 5-B (1) of the Act. They can- 
not be said to be vague at all. Simi- 
larly, the principles in Section IV of 
the directions in relation to children 
and young persons are quite specific 
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‘and also salutary and no exceptior can 


be taken. It is only the instances 
which are given in Section I, Clauses A 
to D which need to be considered. 
Read individually they give ample 
direction as to what may nct be 
It is arguec on the basis of 
some American cases already noticed 
by us that these expressions -are 
vague. We do not agree. The words 
used are within the common under- 
standing of the average man. For 
example the word ‘rape’ indizates 
what the word is, ordinarily, under- 
stood ta mean. It is hardly to be 
expected or necessary that the defini- 
tion of rape in the Penal Code must 
be set down to further expose the 
meaning. The same may be said 
about almost all the terms used in the 
directions and discussed before us. We 
do not propose to deal with each topic 
for that is'really a profitless ver.ture. 
Fundamental rights are to be judged 
in a broad way. It is not a question of 
semantics but of the substance af the 
matter. It is significant that Justice 
Douglas who is in favour of a very 
liberal and absolute application cf the 
First Amendment in America is af the 
view that ‘sexual promiscuity’ wes not 
vague, while those in favour of prior 
restraints thought that it was. We 
have referred earlier to the case. We 
are quite clear that expressions like 
‘seduction’, ‘immoral -raffic in women’, 
‘soliciting, prostitution or procuration, 
‘indelicate sexual situation’ and ‘scenes 
suggestive of immorality’, ‘traffic and 
use of drugs’, ‘class katred’, ‘blaczmail 
associated with immorality’ are with- 
in the understanding of the average 
man and more so of persons who are 
likely to be the panel for purposes of 
censorship. Any moze definiteness is 
not only not expected but 858 not 
possible. Indeed if we were recuired 
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to draw up a list we would also follow 
the same general pattern. 

50. But what appears to us to 
be the real flaw in the scheme of the 
directions is a total absence of any 
direction which would tend to preserve 
art and promote it. The ertistic appeal 
or presentation of an episode robs 
it of its vulgarity and harm and this 
appears to be completely forgotten. 
Artistic as well as inartistic presenta- 
tions are treated alike ard also what 
may be socially good and useful and 
what may not. In Ranjit D. Udeshi’s 
case, (1965) 1 SCR 65 = (AIR 1965 SC 
881), this Court laid down certain 
principles on which the obscenity of a 
book was to be considered with a view 
to deciding whether the book should 
be allowed to circulate or withdrawn. 
Those principles apply mutatis 
mutandis to films and also other areas 
besides obscenity. The Khosla Com- 
mittee also adopted them and recom- 
mended them for the guidance of the 
film censors. We may reproduce them 
here as summarized by the Khosla 
Committee: 


“The Supreme Court laid down 
the following principles which must 
be carefully studied and applied by 
our censors when they have to deal 
with a film said to be objectionable on 
the ground of indecency or immorality: 

(1) Treating with sex and nudity 
in art and literature cannot he 
regarded as evidence of obscenity 
without something more. 

y Comparison of one book with 
another to find the extent of permis- 
sible action is not necessary. 


(3) The delicate task of deciding 
what is artistic and what is obscene has 
to be performed by Courts and in the 
last resort, by the Supreme Court and 
so, oral evidence of men of literature 
or others on the question of obscenity 
is not relevant. 


(4) An overall view of the obscene 
matter in the setting of the whole 
work would of course be necessary 
but the obscene matter must be consi- 
dered by itself and separately to find 
out whether it is so gross and its 
obscenity is so decided that it is like- 
ly to deprave or corrupt those whose 
minds are open to infituence of this 
sort and into whose hands the book is 
likely to fall. 


(5) The interests of contemporary 
society and particularly the influence 
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cf the book etc., on it must not be 


overlooked. 
i (6) Where obscenity and art are 
mixed, art must be so preponderating 
as to throw obscenity into shadow or 
render the obscenity so trivial and in- 
significant that it can have no effect 
and can be overlooked. 

(D Treating with sex in a manner 
offensive to public decency or morality 
which are the words of our Funda- 


mental Law judged by our national 
standards and considered likely to 
pander to lascivious, prurient or 


sexually precocious minds must deter- 
mine the result. 

(8) When there is propagation of 
ideas, opinions and informations or 
public interest or profits, the interests 
of society may tilt the scales in favour 
of free speech and expression. This 
books on medical science with intimate 
illustrations and photographs though 
in a sense immodest, are not to be 
considered obscene, but the same il- 
lustrations and photographs collected 
in a book from without the medical 
text would certainly be considered to 
be obscene, 


(9) Obscenity without a prepon- 
derating social purposes or profit can- 
not have the constitutional protection 
of free speech or expression. Obsce- 
nity is treating with sex in a manner 
appearing to the carnal side of human 
nature or having that tendency. Such 
a treating with sex is offensive to 
modesty and decency. 

(10) Knowledge is not a part of 

the guilty act. The offender’s know- 
ledge of the obscenity of the book is 
not required under the law and it is 
a case of strict liability”. 
Application of these principles dces 
not seek to whittle down the funda- 
mental right of free speech and ex- 
pression beyond the limits permissible 
under our Constitution for however 
high or cherished that right it does not 
go to pervert or harm society and the 
line has to be drawn somewhere. As 
was observed in the same case: 

de The test which we evolve 
must obviously be of a general charac- 
ter but it must admit of a just appli- 
cation from case to case by indicating 
a line of demarcation not necessarily 
sharp but sufficiently distinct to dis- 
tinguish between that which is obs- 
cene and that which is not ...... ga 
A similar line has to be drawn in the 
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case of every topic in films consider- 
ed unsuitable for public exhibition or 
specially to children. 


51. We may now illustrate our 
meaning how even the items mention- 
ed in the directions may figure in films 
subject either to their artistic merit or 
their social value over-weighing their 
offending character. The task of the 
censor is extremely delicate and his 
duties cannot be the subject of an 
exhaustive set of commands establish- 
ed by prior ratiocination. But direc- 
tion is necessary to him so that he 
does not sweep-within the terms of 
the directions vast areas of thought, 


speech and expression of artistic 
quality and social purpose and 
interest. Our standards must be so 


framed that we are not reduced to a 
level where the protection of the leasi 
capable and the most. depraved 
amongst us determines what the 
morally healthy cannot view cr read. 


The standards that we set for our 
censors must make a substantial 
allowance in favour of freedom thus 


area for creative art 
to interpret life and society with 
some of its foibles along with what 
1s geod. We must not look upon such 
human relationships as banned in tote 
and for ever from human thought 
and must give scope for talent to 
put them before society. The require- 
ments of art and literature include 
within themselves a comprehensive 
view of social life and not only in 
its ideal form and the line is to be 
drawn where the average man or 
moral man begins to feel embarrassed 
or disgusted at a naked portrayal of 
life without the redeeming touch 
of art or genius or social value. If 
the depraved begins to see in these 
things more than what an average 
person would, in much the same 
way, as it is wrongly said, a French- 
man sees a woman’s legs in every- 
thing, it cannot be helped. In our 
scheme of things ideas having re- 
deeming social or artistic value must 
also have importance and protec- 
ticn for their growth. Sex anc ob- 
scenity are not always synonymous 
and it is wrong to classify sex as 
essentially obscene or even indecent 
or immoral. It should be our con- 
cern, however, to prevent the use of 
sex designed to play a commercial role 
by making its own appeal. This draws 
in the censors’ scissors. Thus audi- 


leaving a vast 
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ences in India can be expected to view 
with equanimity the sory of Qed.ous 
son of Latius who committed patricide 
and incest with his mozher. When the 
„seer Tiresias exposed him, his sister 
Jocasta committed suicide by hanging 
herself and Oedipus put out his swn 
eyes. No one after viewing these =pi- 
sodes would think that patricide 
or incest with one’s cwn mother is 
permissible or suicide in such circum- 
stances or tearing out one’s own 2yes 
is a natural consequence. And yer if 
one goes by the letter of the directicns 
the film cannot be shown. Simiknly 
scenes depicting leprosy as a theme in 
a story or in a documentary are not 
necessarily outside the protection. If 
that were so Veerier Elwyn’s Phu:mat 
of the Hills or the same episode in 
Henryson’s Testament of Cressaid 
(from where Verrier Elwyn borrowed 
the idea) would never see the light of 
the day. Again carnage and bloodshed 
may have historical value and the 
deviction of such scenes as the sacx of 
Delhi by Nadirshah may be permis- 
sible, if handled delicately and as part 
of an artistic portrayal of the zon- 
frontation with Mohammad Shah 
Rangila. If Nadir Shah made golgcthas 
of skulls, must we leave them out of 
the story because people must be made 
to view ahistorical theme witnout 


true history? Rape in all its naxed- 
ness may be objectionable but 
Voltaires Candide would be mean- 


ingless without 
with the soldier 


Cunegonde’s 
and the 


eprode 
story of 


Luerece could never be depicted on 
the screen. 
52. Therefore it is not the 


elements of rape, leprosy, sexual im- 
morality which should attract the 
censor’s scissors but how the theme 
is handled by the producer. It nust 
however, be remembered that the 
cinematograph is a powerful medium 
and its appeal is different. The horrors 
of war as depicted in the famous 
etchings of Goya do not horrify one so 
much as the same scenes renderec in 
colour and with sounc and movement, 
would do. We may view a cocu- 
mentary on the erotic tableaux from 
our ancient temples with equanimity 
or read the Kamasutra but a cocu- 
mentary from them as a practical 
sexual guide would be abhorrent. 


53. We have said all this to 
show that the items mentioned im the 
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directions are not by themselves de- 
fective. We have adhered to the 43 
points of T. P. O'Connor framed in 
1918 and have made a comprehensive 
list of what may not be shown. Parlia- 
ment has left this task tc the Central 
Government and, in our opinion, this 
could be done. But Parliament has 
not legislated enough, nor has the 
Central Government filled in the gap. 
Neither has separated the artistic and 
the sociably valuable from that which 
is deliberately indecent, obscene, hor- 
rifying or corrupting. They have not 
indicated the need of society and the 
freedom of the individual They have 
thought more of the depraved and less 
of the ordinary moral man. In their 
desire to keep films from the abnormal 
they have excluded the moral. They 
have attempted to bring down the pub- 
lic motion picture to the level of home 
movies. 


54. It was for this purpose 
that this Court was at pains to point 
out in Ranjit D. Udeshi’s case, (19€5) 
1 SCR 65 = (AIR 1965 SC 881) certain 
considerations for the guidance of 
censorship of books. We think that 
those guides work as well here. Al- 
though we are not inclined to hold 
that the directions are defective in so 
far as they go, we are of opinion that 
directions to emphasize the importance 
of art to a value judgment by the 
censors need to be included. Whether 
this is done by Parliament or by the 
Central Government it hardly matters. 
The whole of the law and the regula- 
tions under it will have always to be 
considered and if the further tests laid 
down here are followed, zhe system of 
censorship with the procedural safe- 
guards accepted by the Solicitor Gere- 
ral will make censorship accord with 
our fundamental law. 


55. We allow this petition as 
its purpose is more than served by the 
assurance of the Solicitor General and’ 
what we have said, but in the circum- 
stances we make no order about costs. 


Petition allowed. 
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LINGAM, JJ. 


Joginder Singh, Appellant v. The 
State of Himachal Pradesh, Respon- 
dent. 

Criminal Appeal No. 34 of 1969, 
D/- 30-11-1970. 


Criminal P. C. (1898), S. 549 — 
Rules under — Criminal Courts and 
Court-Martial (Adjustment of Jurisdic- 
tion) Rules (1952), Rr. 3, 4 — Army 
Act (1950), Ss. 125, 126 — Prosecution 
‘of military personnel before ordinary 
‘Criminal Court — Charge and investi- 
‘gation by Police known to competent 
‘Military Authority — Surrender of ac- 
leused to civil authorities — Indicates 
idecision of Military authority not to 
try accused by Court-Martial — No 
need for Magistrate to comply with 
S. 126 or Rule 4 

In respect of an offence which 
‘could be tried both by a criminal court 
as well as a court-martial, Ss. 125, 
126 and the Rules, have made suitable 
provisions to avoid a conflict of juris- 
diction between the ordinary criminal 
courts and the court-martial. But dis- 
cretion is left to the officer mentioned 
in S. 125 to decide before which court 
the proceedings should be instituted. 
It is only when the designated officer 
does not exercise his discretion and 
decide that the proceedings should be 
instituted before a court-martial, that 
the Army Act would not obviously be 
in the way of a criminal court exercis- 
ing its ordinary jurisdiction in the 
manner provided by law and S5. 126 
would not come into operation. 

(Paras 22, 27) 


Rule 4 is related to cl. (a) of R. 3 
and will be attracted only when the 
Magistrate proceeds to conduct the 
trial without having been moved by 
the competent military authority. When 
the competent military authorities, 
knowing full well the charge against 
the accused and the investigation that 
was being conducted by the Police 
release him from military custody and 
hand him over to the civil authorities, 
the Magistrate is justified in proceed- 
ing on the basis that the military au- 
thorities had decided that the accused 


need not be tried by the court-martial 


LN/LN/F737/70/BNP/M 


Joginder Singh v. State of Him. Pra. 


ALB 
and that he can be tried by the ordi- 


nary criminal Court. (Para 29) 
Surrender of the accused to the 
civil authorities to be dealt with by 


the latter, after being made aware of © 
the nature of the offence against the 
accused is a clear indication that the 
decision of the military authorities 
was that the accused need not be tried 
by a court-martial and that his trial 
can take place before the criminal 
court. Under these circumstances there 
is no occasion to follow the procedure 
under S, 126 or®R. 4 requiring notice 
to the Commanding Officer of the ac- 
cused. Case law discussed. 

(Para 31) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 Punj & Har 351 
(V 57) = 1970 Cri LJ 1119, Fae. 
Singh v. State of Punjab 13 

(1969) AIR 1969 SC 414 (V 56) = 
(1969) 2 SCR 177 = 1969 Cri 
LJ 663, Som Datt Datta v. 

Union cf India 14, 20 

(1967) AIR 1967 Cal 323 (V 54)= 
1967 Cri LJ 741, Avadh Behari 
Singh v. State 12 

(1965) AIR 1965 SC 247 (V 52) 
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v. Union of India 19 
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(V 50) = 1963 (2) Cri LJ-161, 
ie Gopinathan v. State of 


(1962) AIR 1962 Mys 196 (V 49) 
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Ramanujan v. State of Mysore 12 

(1961) AIR 1961 SC 1762 (V 48) 
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Mr. R. L. Kohli, Advocate, for Ap- 
pellant; M/s. V. C. Mahajan and R. N. 
Sachthey, Advocates, for Respondent. 


The Judgment of the Court was deli- 
vered by 


VAIDIALINGAM, J.:— In this ap- 
peal on certificate issued by the Delhi 
High Court, the appellant who is 
governed by the Army Act, 1950 (here- 
inafter referred to as the Act) chal- 
lenges the legality of his trial and con- 
viction for an offence under S. 376 


1971 


LP.C. by the Assistant Sessions Judge, 
Nahan. 


2. The main attack Ievelled 
against the proceedings is that the 
material provisions of the Army Act 
read with the Criminal Courts and 
Court-Martial (Adjustment of Jurisdic- 
tion) Rules, 1952 (hereinafter reZerr- 
ed to as the Rules) framed by the Cen- 
tral Government under S. 549 (1). Cr. 
P.C. have not been complied with by 
the Assistant Sessions Judge. The pro- 
secution case is briefly as follows: 


3. The appellant was a nili- 
tary personnel attached to Prnjab 
Regiment No, 24, which moved to 
Nahan on March 3, 1967. The appel- 
lant was a Lance Naik and was ap- 
pointed as a.temporary Granthi of the 
Katcha-Johar temple used by the mili- 
tary personnel. One Jiwa Nand with 
his wife and children was living close 
by the temple. On March 8, 1937 at 
about 8.30 am. Gayatri Devi aged 
‘about 10 years and daughter of Jiwa 
Nand was called by the appellant and 
when she came near him she was taken 
inside the adjoining room where. the 
appellant had forcible sexual inter- 
course with her. The victim narrated 
the occurrence to her mother and sis- 
ter. When Gayatri Devi, her mother 
and certain others were proceedirg to- 
wards the Cantonment to complein to 
the military authorities, they met 4 or 
5 sikh gentlemen and Gayatri Devi 
pointed out the appellant in that group 
as the one who had misbehaved with 
her. The Sikh gentlemen, who were 
in military uniform declined to permit 
Gayatri Devi and others to go :nside 
the Cantonment area on the ground 
that the entry into the same was pro- 
hibited to non-military personnel. 
Later on the father of Gayatri Devi 
took her to the police station and lod- 
ged a report Ex. 12/A. The accused 
pleaded alibi and denied the offence. 
He also let in defence evidence. The 
learned Assistant Sessions Judge ac- 
cepted the prosecution case and dis- 
believing the plea of the appellant con- 
victed him of the offence under 5. 376 
LP.C. and sentenced him to three 
years’ rigorous imprisonment. Tke ap- 
peal filed by the appellant was dis- 
missed by the learned Sessions. Judge, 
who confirmed the conviction ani sen- 
tence. 

4, The appellant filed a erimi- 
nal revision No. 26 of 1968 before the 
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Delhi High Court, challenging his con- 
viction and. sentence passed by the 
learned Assistant Sessions Judge and 
as confirmed by the learned Sessions 
Judge. The learned Chief Justice before 
whom the criminal revision came for 
hearing held that the conviction of the 
appellant for the offence under S. 376 
LP.C. and the sentence imposed on 
him by the two subordinate courts on 
facts were justified and did not require 
any interference. However, a plea was 
taken before the learned Chief Justice 
on behalf of the appellant that accord- 
ing to a notification issued by the 
Ministry of Defence, Government of 
India dated November 28, 1962, the ap- 
pellant on the material date must be 
considered to have been on active ser- 
vice. Based on this notification it was 
further urged that the appellant’s 
trial should have been before a Court- 
Martial and that if the Assistant Ses- 
sions Judge decided to proceed with 
the trial, he should have given the 
required notice to the Commanding 
Officer of the Army as is mandatory 
under S. 126 (1) of the Act read with 
R. 4. As those provisions have not 
been complied with, the appellant’s 
trial and conviction were illegal and 
null and void. The learned Chief Jus- 
tice was, however, inclined to take the 


‘view that the omission by the Assist- 


ant Sessions Judge to follow the, pro- 
cedure indicated above does not affect 
his jurisdiction to conduct the trial. 


5. In view of certain decisions 
of the High Courts wherein an opinion 
has been expressed that non-compli- 
ance with the provisions of the Act and 
the Rules vitiates the trial of a mili- 
tary personnel by the criminal courts, 
the learned Chief Justice referred the 
matter by his order dated June. 25, 
1968 to a Full Bench. The Full Bench 
which consisted of the learned Chief 
Justice Kapoor and Tatazhari JJ. heard 
the criminal revision case. The learn- 
ed Chief Justice and Tatachari J. after 
a very elaborate reference to the 
material provisions of the Act and the 
relevant Rules held that the Magis- 
trates before conducting a trial of a 


military personnel have to con- 
form normally to the, relevant 
provisions of the Act and the 


Rules. But they held that in res- 
pect of offences for the trial of which 
both the Court-Martial and an ordinary 
Criminal Court had concurrent juris- 
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diction, the mere omission by a Magis- 
trate, before conducting the trial, to 
issue the necessary notice under R. 4 
will not vitiate the proceedings as be- 
ing illegal. Kapoor J., on the other 
hand, disagreed with the majority 
opinion and held that under the Act 
read with the Rules the first option to 
try military personnel lies with the 
Army authorities and they have to 
decide the forum of the trial and that 
the Magistrate will get jurisdiction 
only after a decision in his favour by 
the Central Government in case of a 
conflict between the army authorities 
and the Magistrate. The learned Judge 
further held that a Magistrate cannot 
assume jurisdiction straightway with- 
out providing an opportunity to the 
military authorities to decide the 
forum. The learned Judge according- 
ly held that the observance of the 
Rules is obligatory and non-observance 
thereof makes the trial illegal. In ac- 
cordance with the majority judgment, 
the High Court by its order dated July 
28, 1968 held. that non-observance of 
Rr. 3 and 4 of the Rules does not by 
itself deprive the Magistrate of his in- 
herent jurisdiction or make the proceed- 
ings conducted by him null and void. 
The High Court further held that the 
effect of the violation is to be deter-. 
mined on the facts and circumstances 
of each case keeping in view the nature 
of the violation and all other relevant 
factors. After expressing opinion on 
the legal aspects, the case was remitt- 
ed to the Single Judge for final dispo- 
sal. 


6. The matter came again before 
the learned Chief Justice, who by his 
order dated September 27, 1968 held 
that the trial by the Assistant Sessions 
Judge without conforming to the pro- 
visions of R. 4 has not caused any 
failure of justice to the appellant in 
this case. The learned Chief Justice 
further held that in view of certain 
circumstances it is legitimate to infer 
that there has been substantial com- 
pliance with the statutory provisions. 
Finally the learned Chief Justice held 
that the conviction of the appellant 
-was proper and dismissed the revision 
filed by .the appellant. 


7. Mr. Kohli, learned counsel 
for the appellant, has reiterated the 
same objections taken on behalf of the 
appellant before the Delhi High Court. 


ALR. 


According to Mr. Kohli, the offence in 
this case being one which could be 
tried, both by the Court Marzial and 
the ordinary Criminal Court, it was for 
the competent officer to decide, in the 
first instance, whether the appellant is 
to be tried by a Court Martial. If the 
criminal court was of the opinion that 
the proceedings should be instituted 
before itself in respect of the offence 
alleged, it should have followed the 
mandatory provisions contained in Sec- 
hae 126 of the Act read with Rr. 3 and 


8. Under `S. 549 (1), Cr. P. C. 
the Magistrate was bound to have 
regard to the rules. In this case inas- 
much as the said procedure nad not 
been followed and the appellant aecus- 
ed was tried straightway by the crimi- 
nal court, the trial is illegal and void. 
Being a question cf jurisdiction the 
objection raised by the appellant 
before the High Court goes to the root 
of the matter and vitiates the entire 
proceedings. 


9. Mr. V. C. Mahajan, learned 
counsel for the State, on the other 
hand, urged two contentions: (i) as 
held by the High Court there has been 
a substantial compliance with the pro- 
visions of the Act and ‘the Rules in this 
particular case and hence the trial by 
the Assistant Sessions Judge is legal 
and valid, and (ii) even assuming that 
there has heen a breach of the rules, 
such a violation is at the most only an 
irregularity and not an illegality and 
as no prejudice has been shown to 
have been caused to the accused by 
such .an irreguler proceeding keld by 
the Assistant Sessions Judge, the con- 
viction is legal. 


10. At the outset we may state 
that the question regarding the compe- 
tency of the criminal court to try the 
appellant does not appear to have been 
raised before the learned Assistant 
Sessions Judge. It is no doubt seen, 
that the learned Assistant Sessions 
Judge, appears to have made enquiries 
from the counsel appearing for the ap 
pellant and the State regarding the 
position of the appellant who was in 
military employ. The public prosecu- 
tor drew the attention of the Court to 
S. 70 of the Act and appears to have 
pointed out that as the Punjab Regi- 
ment No. 24 to which the appellant 
was attached was not ‘on active ser- 
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vice’, the appellant could be tried by 
the ordinary criminal court. 


11. On behalf of the appellant 
it was urged that in view of the de- 
claration of Emergency, the appellant 
must be deemed to be ‘on active ser- 
vice’. But this contention was nct ac- 
cepted by the Court. Nahan station 
where the Punjab Regiment was then 
stationed being a rest station, the court 
proceeded with the trial reserving 
liberty to the counsel for both the par- 
ties to raise any further point b2fore 
the close of the trial to establish that 
the appellant must be considered =o be 
‘on active service’. Obviously neither 
party cared to place any material 
before the Court and the trial was 
proceeded with resulting in the con- 
viction of the appellant. 


12. Mr. Kohli, learned counsel 
for the appellant, has drawn our 
attention to certain decisions of the 
High Courts in support of his conten- 
tion that a trial held by a Magistrate 
without conforming to the provisions 
of the Act and the Rules is illega. and 
not a mere irregularity. Those deci- 
sions are: In re Captain Hugh May 
Stollery Mundy, AIR 1945 Mad 289; 
Major F. K. Mistry, 1949-2 Mad LJ 
44: C. Ramanujan v. State of Mysore, 
AIR 1962 Mys 196; Major Gopinathan 


v. The State of Madhya Pradesh, AIR. 


1963 Madh Pra 249 and Awadh Behari 
Singh v. The State, AIR 1967 Cal 323. 


13. On the other hand Mr. 
Mahajan drew our attention to the 
Fuli Bench decision of the Punjab and 
Haryana High Court reported in Ajit 
Singh v. State of Funjab, AIR 1970 


*-Punj and Har 351, wherein the High 


Court has held that the trial suffers 
not frem an illegality but only an ir- 
regularity. Such an irregularity does 
not render the tria? liable to be set 
aside, unless it is shown that pre- 
judice has been caused to the accused. 


14. In view of certain deci- 
sions of this Court, to which we will 
presently refer and having regard tọ 
the particular circumstances o this 
case we do not think it necessary to 
consider the question whether non- 
observance of the Rules by the Magis- 
trave trying and convicting a person 
who is governed by the Act is illegal 
or only irregular. Tae scheme cf the 
Act and the Rules have been consider- 
ed in three decisions of this Court. 
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which are being referred to presently 
and hence we do not think it necessary 
to either quote Sections 125 and 126 or 
Section 549, Criminal P. C. We will, 
however, refer to the relevant rules 
at the appropriate stage. They have 
been referred to in particular in the 
latest decision of this -Court in Som 
Datt Datta v. Union of India, 1969-2 


7 SCR 177 = (AIR 1969 SC 414). 


15.. There is no controversy 
that the appellant is one subject to 
the Act as a person enrolled under 
the Act under Section 2 (1) (b). Sec- 
tion 3 (1) defines ‘on active service’. 
Over and above that, power is given 
to the Central Government under Sec 
tion 9, by notification, to declare any 
person or class of persons subject ic 
the Act and who may be deemed to be 
‘on active service’ within the meaning 
of the Act. The Government of India. 
Ministry of Defence, had issued the 
following notification on November 28. 
1962: 


“In exercise of the powers con- 
ferred by Section 9 of tne Army Act, 
1950 (46 of 1950), the Central Govern- 
ment hereby declare that all persons 
subject to that Act, who are not on 
active service under Clause (1) of Sec- 
ticn 3 thereof, shall, wherever they 
may be serving, be deemed to be on 
active service within the meaning of 
that Act for the purpose of the said 
Act and of any other law for the time 
being in force”. 


16. By virtue of this notifica- 
tion it follows that on the material 
date Punjab Regiment No. 24, to which 
the appellant was attached though it 
was at Nahan, which was a rest 
station, must be considered to have 
been ‘on active service’. This notifica- 
tion was issued in the year 1962. Un- 
fortunately, it was not brought to the 
notice of the learned Assistant 
Sessions Judge, notwithstanding the 
specific enquiry he made about the 
position of the accused. Section 70 of 
the Act runs as follows: 


“A person subject tc this Act who 
commits an. offence of murder against 
a person not subject to military, naval. 
or air force law, or of culpable 
homicide not amounting to murder 
against such a person or of rape in 
relation to such a person, shall not be 
deemed to be guilty of an offence 
against this Act and shall not be tried 
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by a court-martial, unless ħe commits 
any of the said offences— 
(a) while on active service, or 
(b) at any place outside India, or 
(c) at a frontier post specified by 
the Central Government by notifica- 
tion in this behalf”. 


17. As the appellant was alleg- 
ed to have committed rape in relation 
to a person who was not subject to 
military, naval or air law, under Sec- 
tion 70, normally he could be tried by 
the ordinary criminal Court, but inas- 
much as he was on active service at 
the time of the alleged offence, the 
Court-martial also gets jurisdiction to 
try the appellant. Therefore, this is 
a case where both the Court-martial 
and the ordinary criminal Court had 
concurrent jurisdiction to try the ap- 
pellant. To meet such a situation 
suitable provisions have been made in 
Sections 125, 126 of the Act and the 
Rules framed under Section 549, 
Criminal P. C. In Major E. G. Barsay 
v. The State of Bombay, 1962-2 SCR 
195 = (AIR 1961 SC 1762) the juris- 
diction of the Special Judge to try an 
officer who was subject to the Army 
Act was questioned. No doubt the 
ultimate decision of the Court rested 
on a construction of the provi- 
sions of the Prevention of Cor- 
ruption Act, 1947 and the jurisdic- 
tion of the Special Judge to try the 
military officer in that case was up- 
held. But in dealing with the con- 
tention raised on behalf of the appel- 
lant therein that the Special Judge 
had no jurisdiction to take cognizance 
of the offences with which the accused 
was charged and that he should have 
been tried only by a Court-martial 
under the Act, this Court had to con- 
sider the scheme of the Act. 


18. After holding that the Act 
does not expressly bar the jurisdiction 
of the criminal Court in respect ‘of 
the acts or omission punishable under 
the Act if they are also punishable 
under any other law in force in India, 
this Court held that Sections 125, 126 
and 127 excluded any inference about 
prohibition regarding jurisdiction of 
the criminal Courts and those sections 
in express terms provide not only for 
resolving conflict of jurisdiction .be- 
tween a criminal Court and a court- 


martial in respect of the same offence, . 


but also provide for successive trials 
of an accused in respect of the same 
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offence. This Court has further laid 
down that Sections 125 and 126 pro- 
vide a satisfactory machinery to re- 
solve the conflict of jurisdiction hav- 
ing regard to the exigencies of the 
situation. This decision in our opinion 
lays down that there is no exclu- 
sion of jurisdiction of the ordinary 
criminal Courts in respect of offences 
which are triable also by the Court- 
martial. 


19. In dealing with the Act, 
this Court in Ram Sarup v. The Union 
of India, 1964-5 SCR 931 = (AIR 1965 
SC 247) has observed that there could 
be a variety of circumstances which 
may influence the decision as to whe- 
ther the offender is to be tried by the 
court-martial or by the ordinary cri- 
minal court and the military officers, 
who are charged with the duty of exer- 
cising discretion are to be guided by 
the circumstances and the exigencies 
of the service, maintenance cf disci- 
gline in the army, speedier trial. nature 
of the offence and the person against 
whom the offence is committec. 


20. In 1969-2 SCR 177 = (AIR 
1969 SC 414) this Court has again 
elaborately considered the scheme of 
the Act as well as the Rules. Dealing 
with Sections 125 and 126, at p. 183 
(of SCR) = (at p. 418 of AIR) this 


` Court observes: 


“Section 125. presupposes that in 
respect of an offence both a criminal 
Court as well as a court-martial have 
each concurrent jurisdiction. Such a 
situation can. arise in the case of an 
act or omission punishable both under 
the Army Act as well as under any 
law in force in India. It may also 
arise in the case of an offence deemed 
to be an offence under the Army Act. 
Under the scheme of the two sections. 
in the first instance, it is left to the 
discretion of the officer mentioned in 
Section 125 to decide before which 
Court the proceedings shall be in-. 
stituted, and, if the officer, decides 
that they should be instituted before 
a Court-martial, the accused person 
is to be detained in military custody: 
but if a criminal Court is of opinion 
that the said offence shall be tried 


‘before itself, it may issue the requisite 


notice under Section 126 either tc 
deliver over the offender to the 
nearest Magistrate or to postpone the 
proceedings pending a reference to the 


‘military law. 
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Central Government. On receipt of 
the said requisition, the officer may 
either déliver over the offender tc the 
said Court or refer the question of 
proper court for the determination of 
the Central Government whose order 
shall be final. These two sections of 
the Army Act provide a satisfactory 
machinery to resolve the conflict of 
jurisdiction having regard to the 
exigencies of the situation in any par- 
ticular case”. 


21. A reference to the Act 
particularly to Chapter VI, which 
comprises of Sections 34 to 70, under 
the heading ‘offences’, the position 
that emerges according to the above 
decisions is that under Chapter VI 
there are three categories of offences, 
namely, (1) offences committed by a 
person subject to the Act triable by 
a Court-martial in respect whereof 
specific punishments have been aszign- 
ed; (2) civil offences committed by the 
said person at any place in or beyond 
India, but deemed to be offences zom- 
mitted under the Act and, if charged 
under Section 69 of the Act, triab.e by 
a Court-martial; and (8) offences of 
murder and culpable homicide not 
amounting to murder or rape commit- 


_ted by a person subject to the Act 


against a person not subject to the 
Subject to a few 
exceptions, they are not triable by 
Court-martial, but are triable oniy by 
ordinary criminal Ccurts. The said 
categorisation of offences and tribunals 
necessarily bring abcut a conflict of 
jurisdiction. Where an offence is for 
the first time created by the Army 
Act, such as those created by Sec- 
tions 34, 35, 36, 37, etc, it would be 
exclusively triable by a Court-martial: 
but where a civil offence is als3 an 
offence under the Act or deemed to be 
an cffence under the Act, both an 
ordinary criminal Court as well as a 
court-martial would have jurisdiction 
to try the person committing the 
offence. 


22. It is further clear that in 
respect of an offence which could be 
tried both by a criminal Court as 
well as a Court-mariial, Sections 125, 
126 and the Rules, have made suitable 
provisions to avoid a conflict of juris- 
diction between the ordinary criminal 
courts and the Court-martial. But it 





is to be noted that in the first instance, 
discretion is left to the officer mention- 
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ed in Section 125 to decide before 
which court the proceedings should be 
instituted. Hence the officer command- 
ing the army, army corps, division or 
independent brigade in which the ac- 
cused person is serving or such other 
officer as may be prescribed will have 
to exercise his discretion and decide 
under -Section 125 in which court the 
proceedings shall be instituted. It is 
only when he so exercises his discre- 
tion and decides that the proceeding 
should be instituted before a court- 
martial, that the provisions of Section 
126 (1) come into operation. If the 
designated officer does not exercise his 
discretion and decide that the pro- 
ceedings should be instituted before a 
Court-martial, the Army Act would 
not obviously be in the way of a cri- 
minal Court exercising its ordinary 
ee in the manner provided by 
aw. 


23. We will presently show 
that in the case before us the design- 
ated officer in Section 125 has 
not chosen to exercise his discretion 
and decided before which Court the 
proceedings should be instituted and 
in particular he has also not decided 
that the proceedings should be institut- 
ed before a Court-martial. When that 
is so, in our opinion, there was no 
occasion for the Criminal Court in this 
case to adopt the procedure laid down 
in Section 126 of the Act. This view 
finds support from the second part of 
Section 126 (1) which requires the 
Criminal Court to issue a notice to the 
officer designated in Section 125 of the 
Act to deliver over the offender to the 
nearest Magistrate or tc postpone the 
proceedings pending a reference to the 
Central Government. This is a clear 
indication that Section 126 (1) pre- 
supposes that the designated officer 
has decided under Secticn 125 that the 
proceedings shall be instituted before 
a Court-martial and has also directed 
that the accused person shall be 
detained in military custody. 


24. As the facts on which we 
are basing our conclusion that there 
was no necessity for the Criminal 
Court in question to adopt the proce- 
dure laid down in Section 126 of the 
Act, will have also bearing on the 
construction of the relevant rules, it 
is desirable to refer to the relevant 
rules relied on by the appellant 
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25. The rules have been fram- 
ed by the Central Government under 
Section 549 (1), Criminal P. C. That 
section provides for the Central Gov- 
ernment making rules consistent with 
the Criminal Procedure Code and the 
Acts mentioned therein in respect of 
offences which could be tried by an 
ordinary criminal court or by a court- 
martial. It enjoins upon a Magistrate 
when any person is brought before 
him, in respect of such an offence, to 
have due regard to the rules and to 
deliver him in proper cases to the 
appropriate officers mentioned therein, 
for being tried by a Court-martial. 
The material rules that are to be re- 
ferred are Rules 2, 3, 4, 5 and 8. 


26. Rule 2 defines the expres- 
sions “commanding officer’, “compe- 
tent military authority”, ‘competent 


naval authority” and “competent Air 
Force authority”. Rules 3, 4, 5 and & 
are as follows: 


“Rule 3. Where a person subject 
to Military, Naval or Air Force Law 
is brought before a Magistrate and 
charged with an offence for which he 
is liable to be tried by a Court-martial. 
such Magistrate shall not proceed to 
‘try such person ...... or to inquire with 
a view to his commitment for trial by 
the Court of Session or the High 
Court for any offence triable by such 
Court, unless 

(a) he is of opinion, for reasons 
to be recorded, that he 
should so proceed without 
being moved thereto bv 
competent Military, Naval 
or Air Force Authority, or 

(b) he is moved thereto by such 
authority. 

Rule 4. Before proceeding under 
Clause (a) of Rule 3, the Magistrate 
shall give a written notice to the Com- 
manding Officer of the accused and 
until the expiry of a period of— 

(i) three weeks, in the case of a 
notice given to a Commanding Officer 
in command of a unit or detachment 
located in any of the following areas 
of the hill districts of the State of 
Assam, that is to say— 

(1) Mizo, 

(2) Naga Hills 

(3) Garo Hills 

(4) Khasi and Jaintia Hills; and 

(5) North Cachar Hills. 

Gi) seven days, in the case.of a 
notice given to any other Commanding 


notice to the Magistrate 
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Officer in command of a unit of 

detachment located elsewhere in India. 

from the date of the service of such 
notice, he shall not— 

(a) convict or acquit the accus- 

ed under Sections 243, 245, 

247 or 248 of the Code of 

Criminal Procedure, 1898 

(Act 5 of 1898), or hear him 

in his defence under Sec- 


tion 244 of the said Code, 
or 

(b) frame in writing a charge 
against the accused under 


Section 254 of the 
Code: or Bees 

(c) make an order committing 
accused for trial by ths 
High Court or the Court of 
Session under Section 213 
of the said Code; or 


(d) transfer the case for inquirv 
or trial under Section 192 
of the said Code. 


Rule 5. Where within: the period 
of seven days mentioned in Rule 4, or 
at any time thereafter before the 
Magistrate has done any act cr made 
any order referred to in that rule, the 
Commanding Officer ‘of the accused or 
competent Military, Naval or Air Force 
authority, as thé case may ba, gives 
that in the 
opinion of such authority, the accused 
should be tried by a court-martial, the 
Magistrate shall stay proceedings and 
if the accused is in his power or under 
his control, shall deliver him, with the 
statement prescribed in sub-section (1)} 
of Section 549 of the said Code to the 
authority specified in the said sub- 
section. 


Rule 8. Notwithstanding anything 
in the foregoing ules, where it comes 
to the notice of a Magistrate shat a 
person subject to Military, Navel or 
Air Force Law kas committed an of- 
fence, proceedings in respect of which 
ought to be instituted before him and 
that the presence of such person can- 
not be procured except through mili- 
tary, naval or Air Force authorities, 
the Magistrate may by a written notice 
require the Commanding Officer of 
such person either to deliver such per- 
son to a Magistrate to be named in the 
seid notice for being proceeded against 
according to law, or to stay the pro- 
ceedings apainst such person before 
the court-martial, if since instituted, 


said 
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and to make a reference to the Zen- 
tral Government for determination as 
to the Court before which proceecings 
should be instituted”. 


27. The main zontention hat 
has been urged by Mr. Kohli, on 
behalf of the appellant is that in this 
case the Assistant Sessions Judge had 
no jurisdiction to proceed with the 
trial of the appellant as he has not 
complied with the previsions of Eules 
3 and 4. From a perusal of Rules 3 
and 4, the scheme of these two vules 
appears to us to be that the Magiszrate 


“shall not proceed to try a Mikiary 


personnel unless he forms an opinion 
for reasons to be recorded to prcceed 
with the trial without being moved by 
the competent authority or the Magis- 
trate has been so moved by the com- 
petent Military authority; but before 
a Magistrate decides to proceed with 
the trial without being moved by the 
competent authority, he is obliged to 
give a written notice to the Command- 
ing Officer of the accused and is fur- 
ther enjoined not to pass any o= the 
orders enumerated as (a) to (2) in 
Rule 4, till the expiry of the said 





period of the notice mentioned in 
Clauses (1) and (2). 


28. According to Mr. Kohli the 
criminal Court has not been moved by 
the competent military authority to 
conduct the trial before it. The 
Magistrate has not also framed an 
opinion that he should try the accus- 
ed without being moved by the zom- 
petent military authority. Even as- 
suming that he has formed such an 
opinion, he has not given the requisite 
notice and waited for the required 
period under R. 4. Hence it is argued 
that the criminal court has acted 
illegally in proceeding with the trial 
of the appellant. We are not. inclined 
to accept this contention of the leerned 
counsel. 


23. Rule 4 is related to cl. (a) 
of Rule 3 and will be attracted only 
when the Magistrate proceeds to con- 
duct the trial without having been 
moved by the competent military auth- 
ority. It is no doubt true that in this 
case the Assistant Sessions Judge has 
not given a written notice to the Zom- 
manding Officer as envisaged under 
Rule 4. But, in our view, that was 
unnecessary. When the competent 
military authorities, knowing full well 
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the nature of the offence al- 
leged against the appellant, had releas~, 
ed him from military custody and 
handed him over to the civil autho-' 
rities, the Magistrate was justified in; 
proceeding on the basis that the mili- 
tary authorities had decided that the 
appellant need not be tried by the 
court-martial and that he could be 
tried by the ordinary criminal Court. 


30. We will now refer in some 
detail to the particular circumstances 
in this case which will show that there 
has been no violation of the Act or the 
Rules. The High Court has pointed 
out that the District Inspector of 
Police, P. W. 12, has stated that 
after recording the statements of some 
of the witnesses he proceeded to the 
Cantonment area and contacted the 
officer commanding the Punjab Regi- 
ment No. 24. The said witness has 
also stated that with the permission of 
the said officer he interrogated the ac- 
cused and examined his person. The 
Commanding Officer was not willing 
to hand over the accused till he obtain- 
ed permission from the headquarters. 
The Commanding Officer assisted 
P. W. 12 in carrying out the identifica- 
tion parade of the accused. The High 
Court has further stated that after 
having full knowledge of the charge 
against the appellant and the investi- 
gation that was being conducted by 
the police, the competent authority 
ultimately released the appellant from 
military custody and delivered him to 
the civil authorities for keing tried ac- 
cording to law. 


31. From these circumstances, 
in our opinion, it is legitimate to hold 
that the competent authority had 
handed over the appellant to the civil 
authorities for being tried after the 
former had considered the question 
of so handing him over efter consulta- 
In these 
circumstances, it follows that the de- 
signated officer under Section 125, 
who had the discretion in the first 
instance to decide that the appellant 
should be tried before a Court-martial 
had decided to the contrary. Sur- 
render of ‘the accused to the civil 
authorities to be dealt with by the 
latter, after being made aware of the 
nature of.the offence against the ap- 
pellant, is a clear indication that 
the decision of the military authorities 
was that the appellant need not be 
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tried by a Court-martial and that his 
trial can take place before the crimi- 
nal Court. Under these circumstances 
there was no occasion to follow the 
procedure under Section 126 or Rule 4 
as the military authorities had made 
abundantly clear that the appellant 
need not be tried by the court-martial. 
That being so, it would have been al- 
together superfluous for the Magis- 
trate to give the notice as required by 
the said provisions. Rules 5 and 8 


have no application to the facts of 
this case. 
32. We agree with the High 


Court that there has been a substantial 
compliance with.the relevant provi- 
sions of the Act and the Rules and 
hence the trial of the appellant and his 
conviction by the learned -Assistant 
Sessions Judge are valid and legal. 
33. In the result, the appea! 
fails and is dismissed. 
Appeal dismissed. 


AIR 1971 SUPREME COURT 508 
(V 58 C 116) 
(From: Mysore)* i 
- J. C. SHAH, G. K. MITTER, K. S. 
HEGDE, A. N. GROVER 
AND A. N. RAY, JJ. 


Dr. M. C. Sulkunte, Appellant v. 
The State of Mysore, Respondent. | 

Criminal Appeal No. 25 of 1967, 
D/- 27-11-1970. i 

(A) Prevention of Corruption Act 
(1947). S. 5A — Permission to investi- 
gate granted by Magistrate to Inspec- 
tor of Police Anti-corruption only on 
basis that case required immediate in- 
vestigation — Trap laid down by Ins- 
pector and after further investigation 
accused charge-sheeted — Special 
Judge directing reinvestigation by 
Deputy Superintendent of Police Anti- 
corruption after the stage of carrying 
out of the trap — Sanction held was 
not invalid or conviction held could 
not be said to be not maintainable on 
ground that trap had been carried out 
by a police officer below rank of De- 
puty Superintendent — To set aside 
conviction it must be shown that there 


*(Cri. Appeal No. 48 of 1965 with 
Cri. Petn. No. 126 of 1965,°D/- 30-9- 
1966—Mys.) ae 
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has been miscarriage of justice as a 
result of irregular investigation — AIR 
1959 SC 707, Dist; Cr. App. 48 of 1965 
with Cri. Petn. 126 of 1965, D/- 30-9- 
1866 (Mys), Affirmed—(Criminal P.C. 
(1898), S. 537.) (Paras 10, 11 & 15) 


(B) Constitution of India, Art. 136 
— Appeal by special leave — Addi- 
tional ground requiring investigation 
into facts not allowed by Supreme 
Court to be urged before it for first 
time. (Para 16) 


Cases Referred: Chronological Paras 
(1959) AIR 1959 SC 707 (V 46) 
= 1959 Supp 2 SCR 201 = 
1959 Cri LJ 920, State of T% 
Madhya Pradesh v. Mubarak 
Ali 15 
(1955) AIR 1955 SC 196 (V 42) | 
= 1955-1 SCR 1150 = 1955 
Cri LJ 526, Rishbud v. State of 
Delhi 


`S. Mohan Kumaramangalam, Sr. 
Advocate, (M/s. S. S. Javali and R. B. 
Datar, Advocates, with him), for Ap- 
pellant; Mrs. Shyamla Pappu and §. P. 
Nayar, Advocates, for Respondent. 


The Judgment of the Court was 
delivered by 

MITTER, J. — The appellant was 
convicted of an offence under Section 
5 (1) (d) read with Section 5 (2) of the 
Prevention of Corruption Ast and 
sentenced to six months’ simple impri- 
sonment and `a fine of Rs. 1,000/-; in 
default of payment of fine to further 
simple ‘imprisonment for six months 
by the Special Judge, Bidar in Special 
Case No. 1/2 of 1963. He appealed to 
the High Court against the conviction 
and on the admission of the appeal, 
the High Court suo motu gave him 
notice for enhancement of the sen- 
Subsequently the State also 
filed Criminal Petition No. 126 of 1965 
for enhancement of the sentence on 
the ground that under Section 5 (2) of 
the Act the minimum punishment was 
to be not less than one year unless 
the Court for special reasons thought 
fit to do otherwise. The reasons given 
by the Special Judge did not appeal 
to the High Court which dismissed the 
appeal of the apvellant and confirmed 
the conviction under Section 5 (1) (d). 
It reduced the fine of Rs. 1,000/- to one 
cf Rs. 100/- but increased the sentence 
under Section 5 (2) of the Act for the 
offence under Section 5 (1) (d) to 
simple imprisonment for one year 
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and in default of payment of fins to 
simple imprisonment for one morth. 


2. The main point advanced 
by Mr. Mohan Kumarmangalam ap- 
pearing for the appellant was that the 
sanction to investigate the offənce 
given by the Magistrate was not pro- 
per inasmuch as he had not recorded 
any reason as to why he had given 
permission to an inspector of pclice, 
P. Ramarao, to investigate the offance 
of criminal misconduct of obtaining 
ilegal gratification. 


3. Section 5-A of the Act con- 
tains certain safeguards from undue 
harassment of public officers from en- 
quiry by ensuring thet the invesziga- 
tion in regard to the offences specified 
is conducted by a police officer of cer- 
tain designated high ranks except 
under orders of a Presidency Magis- 
trate or a Magistrate of the First 
Class. A police inspector does not 
come within the designated ranks and 
such an officer could only invest.gate 
into the offences wherewith the appel- 
lant was charged by order of a Magis- 
trate. 


4. In order to appreciate the 
oint urged on behalf of the appel- 
ant, it is necessary to state in brief 
the events as disclosed in the prosecu- 
tion case culminating in his trial and 
conviction. The appellant was the 
District Surgeon in Bidar in 1961. 
One Abdul Qadeer who figured as the 
complainant in the case had submitted 
an application to the office of the 

Divisional Controller M. G. R. T. D. Gul- 
barga for an appointment to the post 
of bus conductor. To get the appoint- 
ment he had to secure a certificate of 
training in First Aid. He approached 
the appellant who told him that no 
such certificate coulc be given from 
his office as there was no arrange- 
ment there for giving the requisite 
training. After rejecting the com- 
plainant’s written application to him 
as the District Medical Officer Bidar, 
the appellant asked the complainant 
to meet him at his residence the same 
day. On the 2nd March the com- 


‘plainant met the appellant as recuest- 


ed when the appellant demanded 
Rs. 150/- for issuing the requirec cer- 
tificate. The appellant informed the 
complainant that as the certificate had 
to be issued without training the 
money asked for must be paid. The 
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complainant met the appellant again 
on the 22nd March and told him that 
he had arranged for Rs. 50/- and could 
pay some more money afterwards. 
On receipt of Rs. 50/- the appellant 
gave him a letter addressed to the 
Medical Officer Bhalki and two type- 
written first aid certificate forms. The 
appellant asked the complainant to give 
Rs. 20 to the Medical Offizer at Bhalki 
for getting the latter to sign the certi- 
ficate and bring the same back to the 
appellant for his signature on pay- 
ment of a further sum of Rs. 50/-. On 
the 25th March 1961 the complainant 
went to Bhalki and gave the letter and 
the -forms of the certificate to the 
Medical Officer. He also paid Rs. 
20/- and got the certificate signed by 
the said officer without receiving any 
training. On the 28th March the com- 
plainant met the appellant again at 
his residence and asked Zor his signa- 
ture on the certificates. The appel- 
lent demanded a sum of Rs. 50/- for 
the purpose. The complainant told 
him that all that he could put up was 
Rs. 40/-. The appellant agreed to ac 
cept this amount but said that he 
would not put his signature on the cer- 
tificate and issue the same unless the 
money and the certificates were 
brought to him immediately. The 
complainant then went to the Inspector 
of Police, Anti-Corruption, Gulbarga, 
P. W. 20, and narrated all the above 
facts in a written compleint. On the 
same day the Police Inspector sub- 
mitted an application z0 the First 
Class Magistrate, Bidar asking for per- 
mission under Section 5-A of the Act 
to investigate the offences under Sec- 
tion 16], Í. and Section 5 (D 
(d) of the Act against the District 
Medical Officer. The application shows 
that the complainant hac arranged for 
Rs. 40/- to be paid to the appellant 
and records the numbers of the cur- 
rency notes to be given to the appel- 
lant. The Inspector stated in the ap- 
plication: 


“The nature of the complaint is 

such as warrants immediate investiga- 
tion”. 
The Police Inspector prayed that per- 
mission be accorded as asked for and 
that he be authorised to conduct the 
search of the person of the appellant 
and the place where he kept the bribe 
amount after accepting it from the 
complainant- 


010 S. 

5 The Magistrate who figured 
as a prosecution witness in the case 
gave evidence to the effect that the 
application was put up before him on 
the 29th March and that the Police 
Inspector had gone to him along with 
the complainant and the currency 
rotes, that he had examined the com- 
plainant and made his order in writ- 
ing then and there. The written 
order shows that the Magistrate was 
satisfied that there were grounds to 
investigate the case against _the Dis- 
trict Surgeon and- that he was. autho- 
rising the Inspector to investigate 
into the matter to search the person 


of the appellant and the premises 
where he kept the money and to 
seize the same and any other in- 


criminating material. The; Magistrate 
made it clear in his evidence that he 
had not enquired of the Inspector as 
to whether the Superintendent of 
Police or the Deputy Superintendent of 
Police were present at the head- 
quarters: further the Inspector did not 


tell him why he and not the High rank- ` 


ing officer: mentioned in. Section 5-A 
of the Act was going to investigate-the 
ease. In his -cross-examination he 
stated that he felt that the matter was 
urgent and the offence was likely to 
be committed: otherwise he would not 
have given the sanction. 


6. The evidence led by the pro- 
secution shows 
formalities a trap was laid.and search 
witnesses P. W. 3 and P. W. 5 besides 
another Sub-Inspector, P..W. 18, 
were present on the occasion. 
The complainant went’ inside the 
examination room of the appel- 
lant after the patients’ had left. On 
enquiry by the appellant as to whe- 
ther he had brought the money the 
complainant handed the four -currency 
notes smeared over with phenolpthale- 
in and the appellant put them in. the 
pocket of his shirt. The appellant 


asked for the certificates which were. 


handed over to him by the complain- 
ant and counter-signed by the appel- 
lant. On a signal being given the 
police. the search witnesses along 
with (others entered the room. On 
being “accosted the appellant denied 
having taken any money. He was 
asked to dip his hands in water mix- 
ed with soda powder. The water 
turned pink indicating the presence 
of phenolpthalein on the appellant’s 
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hand. On the Inspector asking him 


_to produce the money the appellant 


put hıs hand into his shirt pocket 
and brought out the notes and a 
punchnama was crawn ‘up. 


3. It is unnecessary for the 
purpose of the appeal to examine the 
facts o! the case in any greater detail. 
It appears that on April 1, 1961, 
P. W. 20 filed a second application 
before the Magistrate praying for 
sanction: to investigate further into the 
case which-was given. On August 14, 
1961, on the transfer of P .W. 20 from 
Bidar his successor-in-office, Inspector 
Desai, asked for the Magistrate's sanc- 


‘tion to carry on the investigation from: 


the stute at which it had been left by 
his predecessor and the Magistrate 
accorded permission. A charge sheet 
was filed arid the case registered ` in 
the Court of the Special Judge on 
November 14, 1961. On August 13, 
1962 the appellant presented two 
applications before the Special Judge 
by one of which he questioned the 
legality of the proceedings inter alia 
on the ground that the investigation 
had not been carried on by a designa- 
ed officer under Section 5-A of the 
Act. The Special Judge went into 
the question in some detail and held 
that on the facts of the case there was 
“administrative exigency to permit the 
Inspector to investigate’. He. how- 
ever, directed re-investigation as from 
April 1, 1961 by the Deputy Superin- 
tendent, Anti-Corruption Measures, 
State, Level, Bangalore. 


8. The maiter was taken up in 
revision to the High Court of Mysore. 
The High Court dismissed the revision 
petition. In rejecting the appeal the 
High Court relying upon the decision 
in Rishbud v. State of Delhi, 1955-1 
SCR 1150 = (AIP 1955 SC 196), that 
the illegality, if any, had not resulted 
in miscarriage of- justice observed that 
the Magistrate was satisfied about the 
urgency of the matter and had there- 


fore sanctioned permission to investi- 


gate: 


9. | Before us counsel for the 
appellant referred to the evidence of 
the Police Inspector P. W. 20 to show 
that neither the Deputy Superinten- 
dent of Police nor the Superintendent 
of Police at Bidar had been contacted. 
It was argued that Section 5-A did not 
require that any officers of the Anti- 
Corruption department could investi- 


x 
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gate into the matter and it should be 
held that the Magistrate did not apply 
his mind to the facts of the case wren 
he granted the sanction to investigate 
to P. W. 20. 


10. It is quite clear from che 
facts and circumstances that the 
Magistrate felt that the case required 
immediate investigation and it was 
only on that basis that he gave per- 
mission to the Police Inspector to in- 
vestigate into the matter. The Zact 
that there is no mention in the Megis- 
trate’s order as to whether he had 
asked the Inspector- about the possibi- 
litvrof the case being investigated :nto 
by a Deputy Superintendent of Palice 
is not of much moment in the circum- 
stances of the case. 


11. However the question still 
remains as to whether any prejudice 
was caused to the appellant by resson 
of the investigation being conducted 
and ihe trap being laid by the Inszec- 
tor of Palice in the way it was done. 
According to the High Court even if 
there was any irregularity commi:ted 
at, the early stage no miscarriage of 
justice had been caused thereby as re- 
investigation from April 1, 1961 had 
been made by P. W. 21, a ‘Superin-en - 
deni of Police, Bellary. It must be 
added here that the trap could no- be 
laid for a second time and there7Zore 
the Special Judge could not have cone 
anvthing about the initial investiga- 
tion. He did all that was possible te 
be done on the facts of the case, name- 
ly, order investigation from April 1, 
1961, that is to say, immediately efter 
the happening of the incident and une 
carrying out of the trap. 


12. Counsel contended—as was 
done before the High Court—that pre- 
judice had been caused to his clien: by 
the selection of the search witnesses, 
P. W. 3 and P. W. 5 who were said 
lo be friendly with P. W. 18, the 
Assistant Sub-Inspector taking Jart 
in the laying of the trap and the zon- 
duct of the search. All that P. W. 3 
said in his evidence was that he knew 
both the complainant and the arpel- 
lant-accused and that when he wes in 
front of the New Mysore Cafe P. W. 
18, a police officer had approached him 
and requested him to act as a search 
witness. P. W. 5 in his evid2nce 
similarly stated that he had been ask- 
ed by P. W. 18 to be a search witness. 
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He further admitted that he had for- 
merly worked in the Reserve Police 
when P. W. 18 was a tenant under 
him. At the most, all that can be said 
with regard to P. Ws. 3 and 5 is that 
P. W. 18 knew them but counsel was 
not able to point out any fact disclos- 
ing intimacy of P. W. 20 with the 
search wiinesses. 

13. The judgment of the High 
Court shows that no suggestion was 
made that either P. W. 18 or P. W. 20 
bore any ill-will towards the appel 
lant to get up a false case against 
him and the High Court found no 
reason for rejecting the evidence of 
P. W. 3, one of the search witnesses, 
as also of P. W. 18 and P. W. 20. 


14. The High Court rejected 
the version put forward by the appel- 


lant with regard to the inci- 
dent on the 29th March as 
false. According to the appellant, 
the complainant had rushed into his 


examinaticn room when he was treat- 
ing another patient and hed thrust the 
money into his pocket—a story which 
is palpably false, for if he had not 
touched the notes himself the soda 
water solution would not have turned 
pink when he dipped his hand in it. 
15. Although laying the trap 
was part of the investigation and it 
had been done by a police officer 
below the rank of a Deputy Superin- 


tendent of Police, we cannot on 
that ground hold that the sanction 
was invalid or that the conviction 


ought not to be maintained on that 
ground. It has been emphasised in a 
number of decisions of this Court that 
to set aside a conviction it must be 
shown that there has been miscarriage 
of justice as a result of an irregular 
investigation. The observations in 
State of Madhya Pradesh v. Mubarak 
Ali, 1959 Supp 2 SCR 201 at pp. 210 
and 211 = (AIR 1959 SC 707 at pp. 
710-711) to the effect that when the 
Magistrate without applying his mind 
only mechanically issues the order 
giving permission the investigation is 


tainted cannot help the appellant 
before us. 
16. Counsel for the appellant 


wanted to raise an additional ground 
by producing certain documents and 
relving on certain rules of the Mysore 
Medical Department to show that the 
appellant in countersigning the certi- 
ficate issued by the Medical Officer of 
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Bidar, P. W. 27, was only doing a pro- 
fessional act by way of private prac- 
tice and that he was entitled to pay- 
ment of -fees therefor. Such a case 
requires investigation into facts, which 
were not brought forward in the trial 
and never mentioned either before the 
Special Judge or before the High 
Court. We therefore refused permis- 
sion to counsel to urge the additional 
grounds. 

x In the result, the appeal 
fails and the conviction is maintained. 
The appellant’s bail bond is cancelled 
and he must surrender himself for 
serving out the sentence awarded by 
the High Court. 

Appeal dismissed. 
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J. M. SHELAT, 
C. A. VAIDIALINGAM AND 
P. JAGANMOHAN REDDY, JJ. 


Haji Hafiz Tanwar Ahmed, Ap- 
pellant v. Union of India, Respondent. 

Civil Appeal No. 138 of 1967, D/- 
24-11-1970. 

Arbitration Act (1940), Section 20 
— Arbitration agreement — Arbitra- 
tor to be appointed under Section 19, 
Defence of India Act, 1939 and not 
under Section 20 (4) — Award given 
‘by Arbitrator oppointed under S. 20 
(4) held on facts not binding. Civil Rule 
No. 1324 of 1961, D/- 14-3-1963 (Cal), 
Reversed. 


Certain disputes having arisen in 
respect of property belonging to the 
appellant which were requisitioned for 
the Government of India under the 
Defence of India Rules, the appellant 
entered into an agreement with the 
Governor-General in Council in the 
matter of payment of compensation. 
The agreement was signed by the ap- 
pellant but was not executed by any 
one on behal? of the Governor-General 
in Council or the Government of West 
Bengal which had requisitioned the 
property on behalf of the Central 
Government. The agreement also con- 
tained an arbitration clause in case of 
dispute. The properties were derequi- 
sitioned and the appellant who claim- 


*(Civil Rule No. 1324 of 1961, D/- 
14-3-1963 — Cal.) 
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ed compensation etec., applied to the 
Court under Section 20 of the Arbitra- 
tion Act on the basis of the clause in 
the agreement to appoint an arbitra- 
tor. The parties to the application 
were the appellant and the Province 
of Bengal and not the Governor-Gene- 
ral in Council. The Court passed an 
order in terms of the application and 
set out tne items of difference to be 
decided by the arbitrator and fixed, a 
date to submit the award. After 
years of tkis order the Government of 
West Bengal in exercise of powers 
under Section 6 of Requisitioned Land 
(Continuance of Powers) Aci (1947). 
Section 6 of General Clauses Act and 
a Central Government Notification ap- 
pointed an arbitrator. This appoint- 
ment was not made under the Arbitra- 
tion Act but was one made under Sec- 
tion 19 of the Defence of India Act 
(1939) and therefore the arbitrator 
was not bound by the order of the 
Court or the questions framed for 
adjudication and the date fixed for 
submission of award. The arbitrator 
could not conclude the arbitration. 
Subsequently the Government appoint- 
ed another arbitrator M. and in 
this order there was no mention of 
Section 19 of Defence of India Act 
but it referred to the original agree- 
ment between parties and the order 
of the Court for appointment of arbi- 
trator. The arbitrator started the 
proceedings afresh, gave afresh num- 
ber to the case and issued notices to 
parties uncer the Arbitration Act as 
well as Section 19 of Defence of India 
Act. There were successive appoint- 
ments of arbitrators who continued 
these proceedings and the award was 
ultimately passed. 


Held, that the award was with- 
out: jurisdiction as the appointment of 
M. arbitrator was under Section 20(4) 
of the Arbitration Act which did not 
apply and it was made in pursuance 
of the order passed in suit to which 
the Union Government was not a party 
and the agreement on the basis of 
which the order was passed was 
never executed by either of the two 
Governments. ‘Civil Rule No. 1324 of 
1961, D/- 14-3-1963 (Cal), Reversed. 

(Para 17) 

Mr. A. K. Sen, Senior Advocate, 
(Mr. D. N. Mukherjee, Advocate, with 
him), for Appellant; Mr. B. R. L 
Iyengar, Senior Advocate, (Mr. 
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Ram Punjani Advocate, with him), for 
Respondent. 


The Judgment of the Court was 
delivered by _ 
SHELAT, J. — This appeal by 


special leave, arises out of a writ peti- 
tion filed by the appellant under Arti- 
cle 227 of the Constitution in the High 
Court of Calcutta for quashing an 
Arbitrator’s award for compensetion 
in respect of certain premises belong- 
ing to him which were requisitioned 
for the period between March 192 to 
November 1947 under Rule 75-A of 
the Defence of India Rules, 1939. The 
award granted compensation to the 
appellant at the rate of Rs. 475/—-per 
month for the said period during 
which the premises remained under 
requisition as against the appellant’s 
claim for Rs. 6 lacs and odd. 


2. Certain disputes heving 
arisen as early as 1944, the appeilant 
entered into an agreement, cated 


January 27, 1944, wita the Governor- 
General in Council. Under Claus= (1) 
of the said agreement the appellant 
agreed to accept Rs. 475/- per month 
“for ihe said property in full settle- 
ment of the construction for structure” 
from March 15, 1942 till the Govern- 
ment remained in possession anc the 
requisitioning thereof continued. 
Clause (5) of the said agreement pro- 
vided for arbitration by an arbitrator 
to be appointed by Governmen: in 
case of any dispute or difference aris- 
ing out of or concerning the said re- 
quisitioned property. It further pro- 
vided that such arbitration woulkl be 
governed by the Arbitration Act, 1940. 


3. It is not disputed tha: al- 
though the said agreement was sign- 
ed by the appellant it was noz ex- 
ecuted by any one on behalf o the 
Governor-General in Council or the 
Government of West Bengal which 
had requisitioned the said proper-=y on 
behalf of the Central Government. 
Even so, the Government paid 
and the appellant received Rs. 475/- 
as monthly compensation. Ac- 
cording to the appellant, he accepted 
the compensation at the rate cf Rs. 
475/- per month under protest. 
According to him, that was the rent 
he used to receive from his tenant for 
one of the buildings and the cormpen- 
sation for other structures and pre- 
mises had not been taken into account. 
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4, The said property was de- 
requisitioned with effect from Novem- 
ber 28, 1947. In 1948, the appellant 
filed an application under Section 20 
(1) of the Arbitration Act in the Court 
of the 5th Subordinate Judge, Alipore, 
which was numbered as Suit No, 169 
of 1948, requiring the Government of 
West Bengal to appoint an arbitrator 
as provided under Clause (5) of the 
said agreement. The parties to the 
said application were the appellant 
(the plaintiff) and the Province of 
Bengal, but not the Governor-General 
in Council. A number of contentions 
were raised on behalf of the Province 
of Bengal including waiver, estoppel 
and acquiescence, but no question was 
at that time raised that the said agree- 
ment was not valid and binding as it 
had not been signed by any one on 
behalf of the Government of West 
Bengal or the Governor-General in 
Council. By its order dated September 
13, 1949 the Court allowed the said 
suit No. 169 of 1948 and ordered that 
the said agreement be filed by the Gov- 
ernment of West Bengal. In passing 
the said order the learned Judge 
observed that the monthly compen- 
sation of Rs. 475/- mentioned in 
Clause (1) of the said agreement was 
in respect of the structures standing 
on the said property only and that no 
compensation had been agreed upon 
in respect of the lands, tanks, loss of 
fishery rights and other rights, and 
therefore, disputes regarding compen- 
sation in respect of them had arisen 
which required arbitration as provided 
by Clause (5) of the said agreement. 
The learned Judge set out the items 
of differences to be decided by the 
arbitrator to be appointed in terms of 
Clause (5) of the said agreement. 


5. Although the said order 
required the arbitrator to submit his 
award by September 11, 1950, no steps 
were taken to proceed with the arbi- 
tration until February 9, 1955 when 
the Government of West Bengal, in 
exercise of the power conferred by 
Section 6 of the Requisitioned Land 
(Continuance of Powers) Act (XVII of 


` 1947), Section 6 of the General Clauses 


Act, 1897 and Government of India, 
Defence Department Notification No. 
1365-OR-42, dated September 19, 1942, 
appointed one D. N. Chakravarty, 
Additional District Judge, 24-Parganas 
as the Arbitrator. The said Chakra- 


514 S. C. [Prs. 5-11] H. H. T. Ahmed v. Union of India (Shelat J.) 


varty not having been able to com- 
plete the arbitration, the Government 
of West Bengal, by its order dated 
September 19, 1955, appointed his 
successor, one G. S. Chatterji as the 
Arbitrator. 


6. It appears that these ap- 
pointments were made not under the 
Arbitration Act, 1940, but under Sec- 
tion 19 of the Defence of India Act, 
1939. That being so, the Arbitrator 
was not bound by the terms of the 
said order of the Court and the ques- 
tions which the Court had framed 
for adjudication by the Arbitrator or 
the date fixed for making the award. 
The arbitration case was registered by 
the said Chakravarty as Arbitration 
Case No. 5 of 1955. When the said 
Chatterji took it over, he continued 
the said arbitration proceedings under 
the said number, namely, No. 5 of 
1955. 


T. During the pendency of the’ 


said arbitration proceedings before the 
said Chatterji, the Government of 
West Bengal applied on December 6, 
1955 for amendment of its written 
statement filed on July 12, 1955. By 
that amendment it submitted that the 
appellant’s claim was unenforceable as 
(a) the said agreement, dated January 
27, 1944 was not executed by the Gov- 
ernor-General in Council or any one 
on his behalf, and (b) the Governor- 
General in Council was not a party to 
the said Suit No. 169 of 1948, nor to 
the instant reference. On December 
23, 1955, the said Chatterji allowed 
the said amendment application. 


8. The said Chatterji also 
could not conclude the arbitration. 
Consequently, the Government of 
West Bengal, by its order dated 


December 16, 1957, appointed one G. 
Kumar as the Arbitrator. It is im- 
portant to bear in mind that the said 
order did nct mention or refer to Sec- 
tion 19 of the Defence of India Act, 
but on the other hand recited the said 
agreement dated January 27, 1944, the 
said Suit No. 169 of 1948 and the said 
order passed therein by the learned 
Suberdinate Judge, Alipore. 


9. The said G. Kumar started 
the arbitration proceedings afresh on 
December 19, 1955 substituting the 
Union of India in place of the State 
of West Bengal and also registered 
them under a new number, namely. 


ALR. 


No. 280 of 1957, and issued notices 
both under Section 20 of the Arbitra 
tion Act and Section 19 of the De- 
fence of India Act. The parties also 
filed their statements afresh, edopting 
the statements filed by them previous- 


ly, the Union of India adopting the . 


statement filed earlier by the State of 
West Bengal. The said G. Kumar also 
aid not complete the arbitration and 
thereupon the Gevernor of West 
Bengal successively appointed N. G. 
Ganguli, P. M. Lahiri and lastly, W. 
Basu Mazumdar és arbitrators on 
January 2, 1958, January 21, 1959 and 
November 10, 1960 respectively. It 
was the last ‘named arbitrator who 
ultimately completed the arbitration 
and whose award, dated March 18, 
1961 has been challenged in the pre- 
sent proceedings. 


10. We may note that all the 
arbitrators appointed after the said G. 
Kumar continued the arbitration pro- 
ceedings under the number given to 


them by him, namely, No. 280 of 1957... 


As in the case of the said G. Kumar, 
Ganguli and Lahiri, the order dated 
November 10, 1960 appointing the said 
W. Basu Mazumdar was passed in the 
name of Governor of West Bengal and 
recited the requisitioning and the dere- 
quisitioning of the said property, the 
said agreement dated January 27, 1944 
and its principal terms, 
No. 169 of 1948 and the said order 
passed therein by the Subcrdinate 
Judge, Alipore. No reference whatso- 
ever was made therein of Section 19 
of the Defence of India Act or any 
other provision thereof. Thus, it is 


clear that whereas the first two ap- ` 


pointments of the said Chakravarty 
and Chatterji were made under Sec- 
tion 19 of the Defence of India Act, 
the rest of the orders, it would appear, 


‘were issued under Section 20 (4) of 


the, Arbitration Act and in pursuance 
of the order passed in the said Suit 
No. 169 of 1948. 


t1. Such a conclusion appears 
to be borne out by an application 
made on behalf cf the Union of India 
on February 8, 1961 before the said 
W. Basu Mazumdar. It appears, the 
appellant contended that it was neces- 
sary to obtain an order from the Sub- 
ordinate Judge, Alipore for extension 
of time for making the award as the 
order of that Court in Suit No. 169 
o? 1948 had fixed time within which 


the seid Suit; 


h 
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the ward had to be made, i. e, by 
September 11, 1950.. Counsel for the 
Union of India, no doubt, argued that 
no such order was necessary as the 
said order of the Court at Alipore was 
not binding on the Union of India as 
the Union of India was not a party 
to that suit. It is true that the Athi 
trator accepted the submission made on 
behalf of the Union and passed an 
order to the effect that there was no 
necessity for obtaining an order for 
extension of time. It is significant 
however, that counsel for the Unior. of 
India did not argue that an order for 
extension of time was unnecessary bpe- 
cause the arbitration proceedings were 
under the Defence of India Act and 
not under Section 20 of the Arbifra- 
tion Act, nor did the arbitrator so rule 
in his said order, nor did he rule that 
his appointment was under Section 19 
of the Defence of India Act, and there- 
fore, the order of the learned Sab- 
ordinate Judge fixing the time for 
making the award was not binding on 
him. It is true that Section 19 of the 
Defence of India Act was referred to 
by counsel for the Union of India, but 
that was done with a view to assert 
that if the award was made under 
Section 19 which prcvided for ray 
ment of compensation, the award. 
would not have to be iiled before the' 
Alipore Court as under the rules 
framed by the Government on March 
30, 1943 the award would by itself 
operate as a decree. ‘What is impor- 
tant is that it was never contended at 
that time that the arbitrator was ap- 
pointed under Section 19 of the 
Defence of India Act and not under 
Section 20 (4) of the Arbitration Act, 
and therefore, the Alipore Court’s 
order was not binding on the arbicra- 
tor or that that Court had no juris- 
diction to fix the time for making the 
award or extending it. Besides, if the 
appointment of the said G. Kumar, 
and following him that of the said 
Ganguli, Lahiri and Mazumdar, aad 
been made under the Defence of India 
Act, 1939, or understocd to be so, as 
were the appointments of the first ¿iwo 
arbitrators, namely, Chakravarty and ` 
Chatterji, there was no need for the 
said G. Kumar, to start the arbitra- 
tion proceedings afresh, register a new 
number to the proceedings, namely 
No. 280 of 1957 (which number was 
continued by his successors, including 
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the present Arbitrator, W. Basu 
Mazumdar) and for the parties to file 
afresh their claims and ccunter-state- 
ments. Furthermore, in vara 13 of 
the writ petition the appellant ex- 
pressly averred that the appointments 
beginning from that of the said G. 


Kumar and ending with that of 
the present arbitrator, the said 
Mazumdar, were all made under 
the Arbitration Act pursuant to 
the said order passed in Suit 
No. 169 of 1948. Neither the 


Union of India nor the State of West 
Bengal contradicted or deried the said 
averments. Indeed, neither of them 
filed any counter-affidavit at-all. 


12. In these circumstances, the 
contention of counsel for the appellant 
is that the appointment of W. Basu 
Mazumdar was under S. 20 (4) of the 
Arbitration Act and not urder S. 19 of 
the Defence of India Act, 1939. That 
being so, the argument proceeded, no 
such appointment under S. 20 (4) could 
be made as, on the contention raised by 
the Unionof India and the State of 
West Bengal, the said agreement dated 
January 27,1944 was not valid and 
binding as it was never executed by or 
on behalf ofthe Governor-General in 
Council or the Province of West Ben- 
gal, and that therefore, the said award 
was without jurisdiction. 


13. This very contention was 
raised by the appellant before the 
High Court. But the High Court reje- 
ected it relying on a Memorandum, No. 
LA/VIII/50 of 1941-42, dated November 
18, 1960, by the office of the Land 
Acquisition Collector, Alipore in which 
it was stated that the reference to arbi- 
tration was under S. 19 cf the De- 
fence of India Act. The High Court 
concluded that in view of this Memo- 
randum 


“it cannot be said thet Shri Basu 
Mazumdar was not appointed an Arbi- 
trator under the Defence of India Act. 
Therefore, the argument of Mr. Sen 
Gupta that the impugned order was 
passed without jurisdiction cannot be 
accepted.” 


14, But the appointment of the 
said Basu Mazumdar astke arbitrator. 
was surely not made by or under the 
said Memorandum. That was done by 
the Government Order bearing No. 
16516 Reqn., dated November 10, 1960. 
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That order, as already stated, recited 
the said agreement dated January 27, 
1944, the said Suit No. 169 of 1948 
and the said order passed therein by 
the learned Subordinate Judge, Ali- 
pore. There was no reference in the 
erder of appointment passed in the 
name of the Governor to S. 19 of the 
Defence of India Act, 1939 or to anv 
other provision thereof, nor did it 
have any reference to any notifica- 
tion under which the Governor of 
West Bengal had been authorised to 
appoint an arbitrator on behalf of the 
Unien of India in arbitration proceed- 
ings against it. Obviously, the order of 
appointment was, like the previous 
three orders appointing the said G. 
Kumar, Ganguli and Lahiri, under the 
Arbitration Act pursuant to the said 
order of the Court of the Subordinate 
Judge, Alipore in Suit No. 169 of 1948 
on the footing of the said agreement 
which, according to the case of the 
Union of India and the State of West 
Bergal, was never executed by or on 
behalf of either of them. 


15. It is clear that at the time 


of the appointment of the. said Basu 
Mazumdar as arbitrator the Land 
Acquisition Department (Requisition 


Branch) of the Government of West 
Bengal and the Land. Acquisition Col- 
lecter, Alipore were acting. at cross 
purposes, the former thinking. that the 
appointment had to be. made under 
the Arbitration Act, 1940: pursuant to 
the said order in Suit No. 169: of 1948 
and the latter thinking that. the order 
of appointment was made under S, 19 
of the Defence of India Act, 1939. But 
if the said appointment was under the 
Defence of India Act, surely the order 
of appointment would have said so, as 
it did when the first two arbitrators, 
viz., the said Chakravarti and Chat- 
terji, were appointed. 


16. Mr. Iyengar, appearing for 
the Union of India, candidly conceded 
that he was not in a position to sup- 
port the judgment of the High Court 
on the basis of the said Memorandum 
of the Land Acquisition Collector. He, 
however, urged that even if the order 
of appointment under S. 20 (4) of the 
Arbitration Act were to be found in- 
valid, as the Union of India was not a 
party to the said Suit No. 169 of 1943 
and the said agreement dated January 
27, 1944 was not executed by any one 
on behalf of either of the two Govern- 
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ments, ihe appointment should still be 
upheld if the power of appointment 
were to be found under the Defence of 
India Act, 1939. He argued that the 
fact that the said G. Kumar substitui- 
ed-the Union of India as a party in 
place of the State of West Bengal ard 
started the arbitration prcceedings 
afresh giving a new number to them 
indicated that hə was consciously act- 
ing under S. 19 of the Defence of India 
Act and breaking away from the Arti- 
tration Act. The fact that he issued 
notices under S. 19 of the Defence of 
India Act was another fact showing 
that he was acting under the Defence 
of India Act. 


17. The difficulty which, how- 
ever, faces us is that the appointment 
orders, right from the order of ap- 
pointment of the said G. Kumar to that 
of the present arbitrator, were all 
made and continued to be made under 
Section 20 (4) of the Arbitration Act 
and none of them referred to S. 19 of 
the Defence of India Act. The said G. 
Kumar sukstituted the Union of India 
and issued notices under S. 19 of the 
Defence of India Act because the lia- 
bility to pay compensation arose under 
S. 19. The order-sheet of the arbitra- 
tion proceedings shows that as early as. 
February €, 1951 the appellant had 
pointed out that an order for extend- 
ing the time for making the award! 
from the Court of the Fifth Subordi-. 
nate Judge, Alipore, who had passed: 
the order in Suit No. 169 of 1948 under: 
S. 20 of the Arbitration Act, was:neces- 
sary. As stated earlier, he was over- 
ruled on the ground that that 
order was not binding on the arbi- 
trator as the Union of India was not a 
party to the said suit. On being over-- 
ruled, the appellant appeared before 
the Arbitrator under protest and his. 
doing so was recorded. At that time 
atleast a fresh order of appointment 
under S. 19 of the Defence of India 
Act could have been made. Instead, 
the Arbitrator went on with the arb:- 
tration proceedings under the order af 
his appointment in pursuance of the 
said order in Suit No. 169 of 1948. 
Once the said G. Kumar, on an appli- 
cation by the Government of Wesi 
Bengal, had substituted the: Union cf 
India as the opposite party in the arbi- 
tration proceedings before him, a 
fresh order under the Defence af 
India Ac: ought to. have been passed. 
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In any event, when his successors, in- 
cluding the said Basu Mazumdar were 
appointéd, orders of their appointments 
could have been passéd under the 
Defence of India At. Surprisingly, 
all those orders uniformly. recited the 
said agreement, the sdid Suit No. 169 
of 1948 and the order passed thérein 
under the Arbitration Act.. When ail 
these orders were so passed, it is 
difficult for tig to upkold them as if 
théy were passed undar the Defence 
of India Act. Apart from that d:tfi- 
culty, there is such a vast difference 
between the amount awarded and the 
claim made by the appellant, (into the 
merits of which we do not enter) -hát 
it would be hardly fair or just to stretch 
the language of the several orders 
of appointment ‘of arbitrators and 
treat them as having b2zen made under 
S. 19 of the Defence of India Act. 
Reluctant as we are, in view of the 
long time that has elapsed, we are 
compelled, in the circumstances and 
for the reasons earlier set out, to ac- 
cept the contentions of Mr. Sen and 
order that the award was without 
jurisdiction as the aprointment of the 
said W. Basu Mazumdar as the erbi- 
trator was under S. 20 (4) of the Arbi- 
tration Act, which dic not apply and 
it was made in pursuance of the said 
order passéd in Suit No. 169 of 1948 
to which the Union of India was not 
a party and the said agreement, or the 
basis of which the said orde# was pass- 
ed, was never execiitéd by either of 
the two Governments. The delay in 
the appellant's recovering conipensaé- 
tion due to him has primarily arisen 
because of the lapse of time 
between the time when the prorerty 
was derequisitioned in 1947 and the 
time when the impugned award was at 
last made. 

18. The consequence is that 
the High Court’s order is set aside and 
the appeal is allowed with costs. 

Appeal allewed. 
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(A) Constitution of India, Art. 265 
== fax by rule or regulation cannot be 
imposed unless specially authorised by 
statute. 


No tax cart be apad by any 
bye-law or rule or regulation unless 
the statute under which the subordi- 
nate legislation is made specially au- 
thorises the imposition even if it is 
assumed that the power to tax can be 
delegated tö the executive. The basis 
of the statut6rfy power conferred by 
the statute cannot be transgressed by 
the rule-making authority. A rule- 
making authority has no plenary 
power. It has to act within the limits 
of the power granted to it. (Para 18} 

(B) M. P. Excise Act (2 of 1915), 
Ss. 25 and 62—Duty on excisable arti- 
cles under S. 25 — Liquor which con- 
tractors failed to lift is not an excisable 
article — Notification jissued under 
S. 62 imposing duty on liquor which 
contractors failed to lift is, therefore, 
invalid. 1965 MPLJ (Notes) 95, 
Reversed. (Para 17) 

The following Judgment of the 
Court was delivered by 


HEGDE, J.: These appeals by cer- 
tificates granted by the High Court of 
Madhya Pradesh raise common ques- 
tions of law. Hence we propose to dis- 
pose them of by a common order. 


2. The appellants herein are 
excise contractors. They are the suc- 
cessful bidders for some of the shops 
in Madhya Pradesh for the financial 
year 1964-65. The sale memorandum 
on the strength of whick auction was 
held intimated that the successful bid- 
ders will have to sell a prescribed 
minimum quantity of liquor in their 
shops and if they fail to take delivery 
of the prescribed minimum quantity 
of liquor, they will have to pay excise 
duty on the quantity of liquor which 
they failed to take delivery. On 
March 20, 1964, the Government in the 
purported exercise ofits powers under 
cls. (d) and (h) of S. 62 of the Madhya 
Pradesh Excise Act, 1915 (Act II of 
1915) (to be hereinafter referred to as 
the Act) issued the notification 
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No. 144401089/V-SR amending. the 
rules published on January 7, 1960. 
This notification prescribed that the 
conditions mentioned therein should be 
inserted in the licences to be issued to 
the successful bidders. At present we 
are only concerned with Clause 2 (C) 
thereof. That Clause reads: 

“The minimum quantity for taking 
. issues from the Warehouse for sale is 
fixed at 3213 p. litres spiced spirit and 
25940 p. litres plain spirit. You shall 
be liable to make good every month 
the deficit of monthly average of the 
total minimum duty on or before the 
10th day of each: month following the 
month to which the deficit duty 
relates.” i . 

3. The appellants are challeng- 
ing the validity of this notification. 

4, An excise licensee in Madhya 
Pradesh as in other places has to meet 
three charges namely (1) he has to pay 
the prescribed licence fee for obtain- 
ing the privilege of vending liquor in 
a shop (2) he has to pay the price of 
the liquor purchased by him — gene- 
rally the Government has a monopoly 


of liquor manufacture and (3) he has 


to pay excise duty on the liquor pur- 
chased by him. 


5. In this case there is no dis- 
pute that the appellants had paid the 
prescribed licence fee, the price of the 
liquor purchased by them and also the 
duty on the liquor taken delivery of 
by them. The dispute centres round 
the duty required to be paid by them 
under the impugned clause in the noti- 
fication of March 20, 1964 referred to 
earlier. The controversy is whether 
the said clause is valid in law. 


6. The Government of Madhya 
Pradesh have issued demand notices 
on the appellants demanding the duty 
said to be due from them as per the 
impugned clause in the notification. 
The appellants have challenged the 
validity of these notices as well. 


T. It is contended on behalf of 
the appellants that excise duty is a 
tax. The same can be levied on the 
kasis of a valid law. No tax can be 
levied on the basis of a contract nor 
can tax be levied by executive orders. 
Tax can only be levied by the legisla- 
ture. Hence the fact that cl. 2 (C) in 
the notification of March 20, 1964 has 
been made a part of the licence condi- 
tion is immaterial. It was contended 
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that the question for decision is whe- 
ther the Government of Madhya Pra- 
desh was entitled to amend its rules 
and add the impugned clause as a part 
of the licence conditions. 


8. The scheme of the Act is 
similar. to the scheme of other excise 
Acts in this country. In the Act ‘Ex- 
cise Duty’ and “countervailing duty” 
have been defined (in S. 2(8-A)) as 
meaning any such excise duty or coun- 
tervailing duty, as the case may be, as 
is mentioned in entry 51 of list II in 
the Seventh Schedule to the Constitu- 
tion, which entry reads: 

“Duties of excise on the following 
goods manufactured or produced in 
the State and countervailing duties at 
the same or lower rates on similar 
goods manufactured or produced else- 
where in India: 

(a) alecholic liquors 
consumption, 

(b) opium, Indian hemp and other 
narcotic drugs and narcotics; 
but not including medicinal ard toilet 
preparations containing alcohol cr any 
substance included in sub-paragraph 
(b) of this entry.” 

9. In view of this entry the 
State is competent to levy excise duty 
only on goods manufactured or pro- 
duced in the State. The expression 
“export” is defined in S. 2 (91 of the 
Act as meaning to take out of the State 
ctherwise than across customs frontier 
as defined by the Central Government. 


for human 


The term manufacture is detined in 
S. 2 (14). It reads: 
* “manufacture” includes every 


process whether natural or artificial 


. by which any intoxicant is produced 


or prepared and also redistillation and 
every process for the rectification, 
flavouring, blending or colouring of 
liquor.” 

10. The word “transport” is 
defined in S. 2 (19) to mean to move 
from one place to another within the 
State. 


11. The excise duty is a duty 
on manufacture or production and 
countervailing duty is a tax imposed 
on excisable articles brought into the 
State from other parts of the country. 
Chapter V of the Aci deals with Duties 
and Fees. That Chapter contains four 
sections, viz. Ss. 25, 26, 27 and 27-A. 
Section 25 deals with duty on excis- 
able articles. Section 26 prescribes the 
ways of levying such duty. Section 27 
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provides for payment for grant of 
leases — licence fee. Section 27A 
saves the duties that were being levied 
at commencement of the Constitucion. 
Herein we are not concerned with sec- 
tion 27-A. 


12. Section 25 reads: 

“Duty on excisable articles: (1) An 
excise duty or a countervailing duty as 
the case may be, shall, if the State 
Government so direct, be levied on 
excisable articles— 

(a) imported; or 

(b) exported; or 

(c) transported; or 

(d) manufactured, 
collected under any 
under S. 13; or 

(e) manufactured in any distillery 
established, or any distillery or brew- 
ery licensed under this Act; 

Provided that it shall be lawful 
for the State Government to exempt 
any excisable article from any duty to 
which the same may be liable under 
this Act. 

(2) Duty may be imposed under 
sub-section (1) at different rates ac- 
cording to the places to which any 
excisable article is to be removed or 
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cultivated or 
licence granted 


`~ according to the strength and quality 


of such article. 


(3) Notwithstanding anything con- 
tained in sub-section (1) duty shal. not 
be imposed thereunder on any article 
which has been imported into India 
and was liable, on such importation, to 
duty under the Sea Customs Act, VIIT 
of 1878 or the Indian Tariff Act, VIII 
of 1894.” 


13. Under this section excise 
duty or countervailing duty can be 
imposed on excisable articles when 
they are either imported or exported 
or transported or manufactured or 
cultivated or collected and not cther- 
wise. 

14. Section 26 deals with the 
manner of levying the duty. It says: 

“Subject to such rules regulating 
the time, place and manner as the 
State Government may prescribe, such 
duty shall be levied rateably on the 
quantity of excisable articles import- 
ed, exported, transported, collected or 
manufactured in or issued from & dis- 
tillery, brewery or warehouse. 

Provided that: 

(1) duty may be levied— 

(a) on intoxicating drugs by an 
acreage rate levied on the cultivation 
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of the hemp plant or by a rate charged 
on the quantity collected; 

(b) on spirit or beer manufactur- 
ed in any distillery established or any 
distillery or brewery licensed under 
this Act— 

(i) in accordance with such scale 
of equivalents calculated 2n the quan- 
tity of materials used, or by the 
degree of attenuation of the wash or 
wort, as the case may be, as the State 
Government may prescribe, or 

(ii) by rate charged directly on 
the materials used; 

(c) on tari, by a tax on each tree 
from which the tari is drawn. 

(2) Where payment is made upon 
the issue of an excisable article for 
sale from a warehouse, it shall be at 
the rate of duty in force cn the date of 
issue of such article from the ware- 
house.” 

Section 27 says: 


“Payment for grant of leases: In- 
stead of or in addition to any duty 
leviable under this chapter, the State 
Government may accept payment ofa 
sum in consideration of the grant of 
any lease under section 18.” 


` 15. Section 18 deals with the 
power to grant lease of right to manu- 
facture or right to sell excisable arti- 
cles. 


16. The only other relevant 
section for our present purpose is Sec- 
tida 62 which confers power on the 
State Government to make 
Clause (1) of that section says: 

“The State Government may make 
rules for the purpose of carrying out 
the provisions of this Act.” 

In Clause 2 reliance was placed on sub- 
cls. (d) and (h). Those sub-clauses 
read: 

“In particular, and without preju- 
dice to the generality of the foregoing 
provision, the State Government may 
make rules... 

. XX xX XX 

(d) regulating the import, export, 
transport, manufacture, collection, pos- 
session, supply or storage of any intox- 
icant, or the cultivation of the hemp 
plant and may, by such rules, among 
other matters— : 

(i) regulate the 
producing trees, the 
from such trees, the 
same and 
marks; 


rules. 


tapping of tari 
drawing of tari 
marking of the 
the maintenance of such 
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(ii) declare the process by which 
spirit shall be denatured and the dena- 
turation of spirit ascertained, and 

(iii) cause spirit to be denatured 
through the agency or under the super- 
vision of its own officers; 


(d-1) regulating the import, ex- 
port, transport, collection, possession, 
supply, storage or sale of Mahua 


flowers prescribing licences and per- 
mits therefor, throughout the State or 
in any specified area or for any speci- 
fied period.” 
x x x 

(h) prescribing the authority by 
the form in which and the terms and 
conditions on and subject to which any 
licence, permit or pass shall be grant- 
ed, and may by such rules among other 
matters— 


(i) fix the period for which any 
licence, permit or pass shall continue 
in force, 

(ii) prescribe the scale of fees or 
the manner of fixing the fees payable 
in respect of any such license, permit 
or pass, 

(iii) prescribe the amount of secu- 
rity to be deposited by holders of any 
licence, permit or pass — for the per- 
formance of the conditions of the 
same; 


(iv) prescribe the account to be 
maintained and the returns to be sub- 
mitted by licence holders, and 

(v) prohibit or regulate the part- 
nership in, or the transfer of, licences.” 


17. Neither S. 25 or S. 26 or 
S. 27 or S. 62 (1) or cls. (d) and (h) 
ofS. 62 (2)empower the rule-making 
authority viz. the State Government 
to levy tax on excisable articles whiçh 
have not been either imported, export- 
ed, transported, manufactured, culti- 
vated or collected under any licence 
granted under S. 13 or manufactured 
in any distillery established or any 
distillery or brewery licensed under 
the Act. The legislature has levied 
excise duty only on those articles 
which come within the scope of S. 25. 
The rule-making authority has not 
been conferred with any power to levy 
duty on any articles which do not fa! 
within the scope of S. 25. Therefore 
it is not necessary to consider whether 
any such power can be conferred on 
that authority. Quite clearly the State 
Government purported to levy duty on 
liquor which the contractors failed to 
lift. In so doing it was attempting to 
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exercise a power which it did noz 
possess. 

18. No tax can be imposed by 


any bye-law or rule or regulation un- 
less the statute under which the subor- 
dinate legislation is made specially au- 
thorises the imposition even if it is 
assumed that the pcwer to tax can be 
delegated to the executive. The basis 
of the statutory power conferred by 
the statute cannot be transgressed by 
the rule-making authority. A rule- 
making authority has no plenary 
power. It has to act within the limits 
of the power granted to it. 


19. We are cf the opinion tha? 
the impugned rule as well as the de- 
mands are not authorised by law. 
Hence we allow these appeals as wel. 
as the writ petitions from which these 
appeals arise and quash the impugnec 
notification as well as the demand 
notices. The State cf Madhya Pradesh 
shall pay the cosis of the appellants in 
both these appeals — hearing fee one 
set. 

Appeals allowed. 
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{From Madras: AIR 1958 Mad. 117) 

J. M. SHELAT AND G. K. i 
MITTER, JJ. 

P. Sirajuddin etz., Appellants v. 

The State of Macras etc. Respondents. 


Criminal Appeals Nos. 233 to 235 
of 1966 and 9 to 11 of 1967, D/- 9-3- 
1970. 

(A) Preventicn of Corruption Act 
(1947), Ss. 5 and 5A — Criminal P. C. 
(1898), Ss. 160, 161, 162, 163 and 164-— 
Public servant charged for serious mis- 
demeanour — Preliminary enquiry 
necessary before lodging FIR — Duty 
of enquiring officer. 


Before a public servant, whatever 
be his status, is publicly charged with 
acts of dishonesty which amount to 
serious misdemeanour and a first in- 
formation is lodged against him, there 
must be some suitable preliminary en- 
quiry into the allegations by a respon- 
Sible officer. The lodging of such a 





report against a person, specially 
one who occupied the top posi- 
tion in a department, even if base- 
JN/KN/B194/70/CWM/T 


- adopted no less than the 
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less, would do incalculable harm 
not only to the officer in particula> but 
to the department he belonged to, in 
general. If the Government had set 
up a Vigilance and Anti-Corrudtion 
Department as was done in the Stale 
of Madras and the said department 
was entrusted with enquiries of this 
kind, no exception can be taken to ar 
enquiry by officers of this department 
but any such enquiry must proceed in 
a fair and reasonable manner. The 
enquiring officer must not act under 
any preconceived idea of guilt ož the 
person whose conduct was being en- 
cuired into or pursue the enquiry in 
such a manner as to lead to an infer- 
ence that he was bent upon securing 
the conviction of the said persan by 
adopting measures which are of doubt- 
ful validity or sanction. The means 
end ~o be 
achieved must be impaccable. In ordi- 
nary departmental proceedings against 
a Government servant charged with 
delinquency, the normal practice before 
the issue of a charge-sheet is for some 
one in authority to zake down state- 
ments of persons involved in the 
matter and to examine documents 
which have a bearing on the isste in- 
volved. It is only thereafter that a 
charge sheet is submitted and a full- 
scale enquiry is launched. When the 
enquiry is to be hele for the purpose 
of finding out whether criminal pro- 
ceedings are to be resorted t> the 
scope thereof must be limited td the 
examination of persons who have 
knowledge of the affairs of the delin- 
quent officer and documents bearing 
on the same to find cut whether there 
is prima facie evidence of guilt cf the 
officer. (Para 17} 


Where the enquiring officer was a 
high ranking police cfficer, simply be- 
cause he was technically not exer- 
cising powers under Chapter XIV of 
the Criminal Procedure Code ir that 
a formal first information report had 
not been lodged he should not over- 
look or deliberately over- ster the 
limits of investigation contained =n the 
said Chapter. Howsoever serious the 
crime and howsoever incriminating 
the circumstances may be aganst a 
person supposed to be guilty of a crime 
the Code of Criminal Procedure aims 
at securing a conviction if it can be 
had by the use of utmost fairness on 
the part of the officers investigating 
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into the crime before the lodging of a 
charge sheet. 

As soon as it became clear to such 
enquiring officer that the servant 
appeared to be guilty of serious mis- 
conduct, it was his duty to lodge a 
FIR and proceed further in the inves- 
tigation according to Chapter XIV of 
the Code. (Paras 19, 21, 24 and 25) 

View of the High Court in AIR 
1968 Mad 117 with regard to the date of 


‘the commencement of the investiga- 


tion so far as Chap. XIV of Cr. P.C 
was concerned held not correct. 
(Para 29} 
(B) Criminal P. C. (1898), Ss. 156 
and 337 — Prevention of Corruption 
Act (1947), Ss. 5 and 5A — Prelimi- 
nary enquiry — Granting of amnesty 
by enquiring Officer to persons who 
were to be examined as prosecution 
witnesses, is highly irregular—Neither 
Code nor Act recognises immunity 
from prosecution — Grant of pardon 
is not in discretion of police authori- 
ties. AIR 1968 Mad 117, Affirmed. 
(Para 26) 


(C) Constitution of India, Art. 14 
— Discrimination — Public servant. 
head of department found actively res- 
ponsible for directing commission of 
offences by his subordinates in parti- 
cular manner — He cannot be allowed 
to take plea that subordinates must 
also be joined as co-accused with him. 
AIR 1968 Mad 117, Affirmed. 

(Para 27) 

(D) Prevention of Corruption Aci 
(1947), S. 5 (1) (b) — “Any person hav- 
jing any connection with the official 
‘functions of himself” — Includes any 
subordinate of person who accepts 
valuable things. AIR 1968 Mad 117, 
Reversed. 

The portion of provision “whon 
he knows to have been or to be or to 
be likely to be concerned in any pro- 
ceeding or business transacted or about 
to be transacted by him or” qualifies 
the expression “any person” in the 
same way as the portion reading “hav- 
ing any connection with the official 
function of himself’. So read “any 
person having any connection with the 
official functions of himself’ would 
include any subordinate of the person 
who accepts the valuable thing. The 
words “of himself” do not refer to the 
person in the expression “any person” 
but refers to the pronoun “he” at the 
beginning of the sub-section. A sub- 
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ordinate of the public servant would 
have connection with his official func- 
tions. The sub-section aims at folding 
within its ambit not only outsiders 
“who are likely to be concerned in 
any proceeding or business transacted 
or about to be transacted” by the public 
officer but also any subordinate or any 
other person who is connected with 
the official functions of the public ser- 
vant. AIR 1968 Mad 117, Reversed. 
(Para 28) 


Cases Referred: Chronological Paras 
(1947) AIR 1947 PC 75 (V 34)= 

74 Ind App 80, Zahiruddin v. 

King Emperor 13 


Mr. M. C. Chagla, Senior Advo- 
cate (M/s. Amjad Nainar and R. Gopa- 
lakrishnan, Advocates, with him), for 
Appellant (In Cr. As. Nos. 233 to 235 
of 1966) and for Respondent No. 1 
(In Cr. As. Nos. 9 to 11 of 1967); Mr. 
S. Govind Swaminadhan, Advocate- 
General for the State of Tamil Nadu 
(M/s. A. V. Rangam, K. S. Ramaswami 
Thevar and N. S. Sivan, Advocates, 
with him), for Respondent (In Cr. As. 
Nos. 233 to 235. of 1966) and for Ap- 
pellants (In Cr. As. Nos. 9 to 11 of 
1967). 


The following Judgment of the 
Court was delivered by 


MITTER, J.: These six appeals 
arise out of certificates granted by the 
High Court of Madras arising out of 
two Writ Petitions and a petition under 
Ss. 435 and 439 of the Code of Crimi- 
nal Procedure filed in that court by P 


Sirajuddin, the appellant in the first set 


of appeals. It is not necessary to give 
an outline of these petitions as the 
salient features thereof appear suffi- 
ciently from the judgment of the High 
Court and the substance thereof is 
dealt with hereafter. 


2: The facts are as follows. The 
appellant was the Chief Engineer, 
Highways and Rural Works, Madras 
having risen from the status of a Dis- 
trict Board Engineer in which capacity 
he joined service in the year 1935. He 
attained the age of 55 years on March 
14, 1964 on which date he was asked 
to hand over charge of his office to 
one Shiv Sankar Mudaliar, Superinten- 
ding Engineer, Madras. He expected 
to be retained in service up to the age 
of 58, a privilege said to be normally 
accorded to person physically and 
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otherwise fit for public service. It ap- 
pears that on March 1, 1964 a copy of 
a petition concerning him and dated 
February 28, 1964 addressed to the 
Minister, Public Works by one Ran- 
gaswami Nadar was received by the 
Chief Minister of the State. It is said 
that apart therefrom allegations about 
want of rectitude of the appellant 
had already reached the Government. 
The Chief Minister asked the Director 
of Vigilance and Anti-Corruption to 
make confidential enquiries. On 
March 10, 1964 Government received 
a note from the said officer which east 
serious aspersions on the appellant’s 
reputation and mentioned quite a few 
instances of his lack of probity. The 
endorsement of the Chief Minister on 
the note reed: A 


“Secretary, P. W. D. I had this - 
(petition already mentioned) from the 
Director of Vigilance. This may be 
immediately looked into. I have asked 
the Director to pursue the investiga- 
tion further.” 


Thereupon the Chief Secretary orally 
ordered a full-fledged enquiry in the 
matter and the Deputy Superintendent 
of Police, Vigilance and Anti-Corrup- 
tion one G. K. Ranganathan, was ask- 
ed to make a personal enquiry and 
report under the supervision of R. N. 
Krishnaswamy. The Director of Vigi- 
lance registered an enquiry number- 


` ing 8/HD/64 on 15th April, 1964. That 


the enquiry was taken up with great 
keenness appears from a note of Ran- 
ganathan to the effect that he would 
require the assistance of two Inspec- 
tors to assist him. There can be no 
doubt that the enquiry launched by 
the Vigilance and Anti-Corruption De- 
partment was a very thorough and 
searching one. A very large number 
of persons were examined by the Vigi- 
lance and Anti-Corruption officers in- 
cluding 18 public servants who spoke 
to- matters touching the allegations 
against the appellant. Statements in 
writing signed by the makers were 
taken from no less than nine public 
servants regarding the above and two 
of them, namely, S. Sivasubrahmanyam 
and S. Chidambaram were given certi- 
ficates assuring them immunity from 
prosecution for the part played by 
them in rendering aid to the appellant 
in the commission of his malpractices. 
These two persons occupied the posi- 
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tion of an Assistant Engineer and a 
Junior Engineer and were subordinates 
òf the appellant. Or June 27, 1964 a 
first information report was lodged in 
the Directorate of Vigilance and Aiiti- 
Corruption, Madras and the case 
recorded as 3/AC/64. The offences tc 
be investigated into were under Ss. 161 
and 165 of the Indian Penal Cod2 and 
S. 5 (1) (a) and (d) of the Prevention 
of Corruption Act. The complaint was 
made by Ranganathen, Deputy Supe- 
rintendent of Police, Vigilance and 
Anti-Corruption Department to the 
Additional Superintendent of Police in 
the same department. It is perzinent 
to note that the Directorate of Vigi- 
lance and Anti-Corruption which had 
been set up under a-Government order 
dated 8th April 1964 was declarec to be 
a ‘police station’ under clause (s) of sub- 
section (1) of section 4 of the Ccde of 
Criminal Procedure by a notification 
dated May 25, 1964 and by another 
notification of the same date the 
Governor of Madras conferred upon 
the Director and the Superintendents 
of Police of the said Directorate ell the 
ordinary powers of a Magistrate of the 
First Class under section 5-A of the 
Prevention of Corruption Act within 
the limits of the whcle of the State of 
Madras except the Presidency Town. 
The complaint by Ranganathaii o the 
Additional Superintendent of Police, 
Vigilance and Anti-Corruption, gave 
details of various malpractices with 
which the appellant was chargec. He 
was inter alia said to-have obzained 
various articles of furniture with the 
help of Sivasubrahmanyam and 
Chidambaram mentioned above by 
paying only a small fraction of tke cost 
and asking them to adjust the balance 
by manipulations of the muster rolls 
claims. He was also said to have got 
his residence whitewashed in similar 
manner. ` It was also alleged against 
him that he had constructed a-kunga- 
low by diverting building mazerials 
allotted for the construction of the 
Cauveri bridge at Tiruchirapalli. The 
complaint wound up with a parégraph 
to the effect that a criminal case would 
be registered against him as a r2gular 
investigation alone would facilitete the 
collection of additional eviderce by 
way of recovery of valuable things 
which he had obtained from his subor- 
dinates by various illegal means and 
in addition more incriminating evidence 
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was likely to be forthcoming during 
the investigation. Sanction to pro 
secute the appellant was obtained on 
September 27, 1964 and a charge-sheet 
was filed against the appellant in the 
Court of the Special Judge, Madras on 
October 5, 1964 numbered as C. C. 
No. 10 of 1964. No less than 47 wit- 
nesses had been éxamined during the 
investigation following the first infor- 
mation report and at least nine of 
them had been previously examined 
at what was termed as a “preliminary 
or detailed enquiry.” 


3. No less than 19 malpractices 
were alleged against him in different 
paragraphs of the charge sheet and the 
appellant was charged with having 
obtained for himself or for members 
of his family various valuable things 
from his subordinates by corrupt and 
illegal means and by abusing his posi- 
sion as a public servant. The charges 
were for offences alreaéy mentioned. 


4. In the enquiry the appel- 
lant was supplied with copies of 
records on which the prosecution pro- 
posed to rely including the statements 
recorded by the investigating officer 
which according to the appellant show- 
ed prima facie that a number of pub- 
lic servants who had given the state- 
ments were themselves responsible for 
commission of various offences includ- 
ing falsification of accounts and for- 
gery of public records. 


5. Before the Special Judge the 
appellant moved an application for 
discharge under Section 251-A of the 
Code of Criminal Procedure on the 
ground that the charges against him 
were groundless. In that application 
he also complained: (a) that the 
instances alleged against him related 
mostly to his personal matters uncon- 
nected with his official functions; (b) 
that none of the items referred to in 
the charge had been handed over to 
or delivered to him for the purpose of 
securing an advantages in order to 
attract Section 5 (1) (d) read with Sec- 
tion 5 (2) of the Prevention of Cor- 
ruption Act, and (c) that on the admit- 
ted statements of the public servants 
they were liable to be charged with 
various offences and he had been 
greatly prejudiced by discriminatory 
treatment. 


6. While holdirg that there 
was no basis of charging the appellant 
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under Section 165, I. P. C., or under 
Section 5 (2) read with Section 5 (1) 
(b) of the Prevention of Corruption 
Act, the Judge held that a charge 
could be framed against him under 
Section 5 (2) read with Section 5 (1) 
(d) of the Act. He observed that the 
“investigating officers evidently fèll 
that if they arraigned the subordinate 
officers along with the appellant the 
case may fail for lack of evidence”. 


T. Against that order dated 
January 16, 1965 the Public Prose- 
cutor preferred Cr. R. C. 294 of 1965 
and the appellant preferred Cr. M. P. 
934 of 1965 under Section 561-A of 
the Code, for quashing the proceed- 
ings and discharging him as the charge 
was groundless. The appellant filed 
two writ petitions before the High 
Court, namely, one for a writ of 
mandamus directing the forbearing 
from prosecution of C. C. No. 10 of 
1964 and a second for a writ of cer- 
tiorari to quash the order of the 
Special Judge mentioned above. There 
was a petition under Sections 435/439 
of the Criminal Procedure Code for 
revision of the order of the Special 
Judge and one under Section 561-A of 
the Code for quashing his said order. 


8. The High Court dealt with 
all the Writ Petitions and the different 


allied matters together. Broadly 
speaking, it was urged before the 
High Court: 


(1) There had been such a violent 
departure from the provisions of the 
Code in the matter of investigation 
and cognizance of offences as to 
amount to denial of justice and to call 
for interference by the issue of prero- 
gative writs. 


(2) The investigation and prosecu 
tion were wholly mala fide and had 
been set afoot by his immediate junior 
officer, one Sivasankar Mudaliar. 
Superintending Engineer, Madras who 
was related to the Chief Minister of 
the State. 

(3) The appellant’s case was being 
discriminated from those of others 
who though equally guilty according 
to the prosecution case were not only 


not being proceeded .against but 
were promised absolution from all 
evil consequences of their misdeeds 


because of their aid to the prosecution. 


9. In his petition for the issue 
of a writ of mandamus by the High 
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Court the appellant stated that it was 
only by perusing copies of the state- 
ments furnished to him undér Seč- 
tion 173 (4), Criminal P. @., that he 
found that i8 public servants had 
stated having given him valuables 
without any or acequate consideration 
and that it was at his instance that 
they had committed offences of crimi- 
nal conspiracy under Sectiðn 13058, 
I. P. C., and ctirinal breach of trust 
of Government _moneéys. uñder Sec- 
tion 409, I. P. Ē. besidés falsificéi- 
tion of accounts èc. His positive case 
was that the Director of Vigilance and 
Anti-Corruption had sbtained signed 
statements which were confessional 
and sé@lf-incriminatory -from persons 
who were going to be called és wit- 
nesses by giving them assurances of 
immunity. These assurances were not 
only directed towards immunising 
them from prosecutions but also any 
departmental action likely to affect 
adversely the makers of the state- 
ments. The case of discrimination 
was based mainly on the above aver- 
ments that the Directorate had singl- 
ed him out leaving others whc were 
equally guilty. According to the ap- 
pellant this also showed mala fides 
and malice directed towards him. 


10. Another main argument 
whick was canvassed before the High 
Court related to the applicability of 
Sections 162 and 163 of the Criminal 
Procedure Code and the effect of the 
violation thereof, if any. For the ap- 
pellant, it was argued that the taking 
of signed statements from persõns 
who were eventually going to be exa- 
mined in the criminal proceedings by 
giving them assurances of immunity 
and thereafter relying on their subse- 
quent unsigned statements as those 
under Section 161 (3) of the Code for 
the purpose of Section 173 amounted 
to a fraud on the procedure establish- 
ed by law. It was contended that as 
the statements recorded under Sec- 
tion 161 were the material on which 
the Special Judge had to consider 
whether the charge was groundless 
under Section 251-A of the Code, the 
illegality “corroding the foundation 
vitiated the enquiry and necessitated 
the discharge of the appellant”. 


11. The High Court examined 
the case made out in the affidavits of 
the appellant and the counter 
affidavits on behalf of the State 


ad 


r 


y 
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It expressed great dissatisfacticn at 
the variance in the attitude of the 
State in the different affidavits in that 
whereas in the first counter-affidavil 
there was no contradiction of tke ap- 
pellant’s averment that assurances of 
immunity had been given to all the 
18 persons examined before the lodg- 
ing of the first information report, the 
plea put forward in a subsequert affi 
davit was that such assurance had 


` been given only to two persons, 2ame- 
ly, the two subordinates 


of the ap- 
pellant and only efter signed state- 
ments had been given by them. The 
Court was however not satisfied that 
a direction was called for for tha pro- 
secution of the subordinate  cfficers 
also. Further the High Court was not 
impressed with the plea of Hostile 
discrimination against the appellant 
observing that although the “policy of 


not securing’ judicial pardon ‘to ac- 


complices by bringing them as ap- 


‘provers but retaining them at the sole 


discretion of the prcsecution might be 


‘open to question” “that cannot by it- 
self invalidate the arraignment of the 


persons actually put up for trial” 
specially where the person cnrarged 
was in a position to.wield influence 


„and power over those asked ky hin 


to aid him in commission of miscon- 


duct. 


i 


12. Although not of the view 


` ‘that the record before it established a 


case of mala fide or hostile discrimina- 
tion against the appellant whicn cali- 
ed for the quashing of the proceed- 
ings, the High Court took the view 
that the investigation of the case under 
Chapter XIV of the Code should be 
held to have commenced when 
Ranganathan, the Deputy Superinten- 


‘dent of Police, started the enquiry on 


‘shadowy 


cording to the High Court 


15th April 1964 on the reasoning that 
though “an enquiry may start with 
beginnings and vague 
rumours, once a police officer fcrms a 
definite opinion that there are grounds 
for investigating a crime, an investiga- 
tion under the Code has started”. Ac- 


essees sesse, 


(a) “substantial informatisn and 
evidence had been gathered before the 
so-called first information report was 
registered”. 

(b) the police officer who had 
conducted the enquiry prior to 27th 


June 1964 was a person competent to 


enter upon investigation: 


Madras (Mitter J.) [Prs. 11-15] S. C. 525 


(c) admittedly there had been an 
earlier probe by the Vigilance Depart- 
ment prior to 10th March 1964 on the 
a whereof he was not re-employ- 
ea; 

(d) there was definite information 
to the Government contained in the 
report dated 13th March, 1964 relating 
to ovo activities of the appellant: 
an 

(e) the “delay on tne part of the 
investigating officer in registering the 
first information report may be an ir- 
regularity, but certainly’ the state- 
ments recorded subsequent to the 
receipt of definite information of the 
commission of an offence in gathering 
evidence of the offence would none- 
theless be statements recorded during 
investigation and hit by Section 162 
of the Criminal Procedure Code”. 

13. With regard to the dis- 
regard of the provisions of Sections 
162 and 163 of the Code, the High 
Court observed that the result of tak- 
ing his signature to a statement would 
be to tie a witness down to the state- 
ment or at least to give him the im- 
pression that he would not be free tc 
make a different statement at the tria! 
but the statement of a witness at the 
trial would not become inadmissible 
by reason of his having signed a state- 
ment before going into the witness 
box. Reference was made to several 
decisions bearing on Section 162 of the 
Code and in particular to Zahiruddin 
v. King Emperor, 74 Ind App 80 at 
p. 85 = (AIR 1947 PC 75 at p. 77), 
that the evidence of a witness who had 
previously signed a statement in writ- 
ing did not become inadmissible or 
vitiate the whole proceeding although 
the value of the evidence would be 
seriously impaired thereby. 


14. The Court seems to have 
been of the view that it was the 
duty of the Magistrate or the pre- 
siding Judge on discovering that a 
witness had while giving evidence, 
made material use of a statement 
given by him to the police to disregard 
the evidence of that witness as inad- 
missible. The High Courts definite 
conclusion was that there had been 
a delikerate violation of the provi- 
sions of the Code end a departure 
from a recognised and lawful proce- 
dure for investigation. 


15. - With regard to the propriety 
of taking self-incriminatory statement: 
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even when there had been no assur- 
ance of immunity from prosecution, 
the High Court observed that as the 
learned Advocate-General for the State 
had stated that the record of mani- 
pulations in the muster rolls by the 
subordinate officers of the appellant 
had to be disregarded as not proper 
material for consideration as the 
“Special Judge had not considered 
these vitiating features in regard to the 
documents placed before him while 
ordering the framing of charges 
against the. appellant” it was unneces- 
sary to examine the question at length. 


16. The High Court found 
partly in favour of the appellant and 
held that the order of the Special 
Judge directing the framing of a charge 
on consideration of the statements 
before him under Section 173 (4) of 
the Code without reference to the il- 
legalities in the investigation should 
be quashed. The High Court further 
directed the Special Judge to take up 
the matter once again and consider the 
case excluding from consideration all 
statements recorded under Sections 161 
(3) and 164 which were found vitiated 
in the light of the observations made 
by it. A direction was also given to 
exclude portions of the statements 
which were self-incriminatory and 
confessional in character of the maker 
even if the same did not otherwise 
violate the provisions of Sections 162 
and 163 of the Code. 


17. In our view the procedure 
adopted against the appellant before 
the laying of the first information 
report though not in terms forbidden 
by law, was so unprecedented and out- 
rageous as to shock one’s sense of 
justice and fairplay. No doubt when 
allegations about dishonesty of a per- 
son of the appellant’s rank were 
brought to the notice of the Chief 
Minister it was his duty to direct an 
enquiry into the matter. The Chief 
Minister in our view pursued the 
right course. The High Court was not 
impressed by the allegation of the ap- 
pellant that the Chief Minister was 
moved to take an initiative at the 
instance of a person who was going 
to benefit by the retirement of the ap- 
pellant and who was said to be a rela- 
tion of the Chief Minister. The High 
Court rightly held that the relation- 
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ship. ketween the said person ard the 
Chief Minister, if any, was so Gistanl 
that it could not possibly have in- 


fluenced him and we are of the same- 


view. Before a public servant, what- 
ever ke his status, is publicly charged 
with ects of dishonesty which amount 
to serious misdemeanour or miscon- 
duct of the type alleged in this case 
and a first information is lodged 
against him, there must be some suit- 
able preliminary enquiry into the al- 
legations by a responsible officer. The 
lodging of sucha report against a 
person, specially one who like the ap 
pellant occupied the top position in a 
department, even if baseless, would 
do incalculable harm not only to the 
officer in particular but to the depart- 
ment he belonged-to, in general. If the 
Government had set up a Vigilance 
and Anti-Corruption Department as 
was done in the State of Madras and 
the said department was entrusted 
with enquiries of this kind, no excep- 
tion can be taken to an enquiry by 
officers of this department but any 
such enquiry must proceed in a fair 
and reasonable manner. The enquir- 
ing officer must not act under any 
preconceived idea of guilt of the 
person whose conduct was being en 
quired into or pursue the enquiry in 
such amanner as to lead to an in- 
ference that he was bent upcn se- 


curing the conviction of the said 


person’ by adopting measures which 
are of doubtful validity or sanction. 
The means adopted no less than the 
end to be achieved must be impec- 
cable.: In ordinary departmental pro- 
ceedings against a Government ser- 
vant charged with delinquency, the 
normal practice before the issue ot 
a charge-sheet is for someone in 
authority to take down statements 
of persons involved in the matter and 
to examine documents which have a 
bearing on the issue involved. It is 
only thereafter that a charge-sheet 
is submitted and a full-scale enquiry 
is launched. When the enquiry is to 
be held for the purpose of finding 
out whether criminal proceedings aré 
to be resorted to the scope thereof 
must be limited to the examination 
of persons who have knowledge of the 
affairs of the delinquent officer and 
documents bearing on the same to 
find out whether there is prima facia’ 
evidence of guilt of the officer. There- 
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after the ordinary law of the land 
must take its course and further 
inquiry be proceeded with in t=rms 
of the Code of Criminal Procedure 
by Icdging a first information report. 


18. The Code of Criminal Pro- 
cedure is an enactment designed inter 
alia to ensure a fair investigatior of 
the allegations against a person charg- 
ed with criminal misconduct. Chapter 
XIV of the Code gives special powers 
to the police to investigate into cases 
whether cognizable or non-cognizable 
in the manner provided therein. Sec- 
tion 160 empowers a police ocer 
making an investigation to require the 
attendance before himself of any per- 
son who appears to be acquainted with 
the circumstances of the case. Sec- 
tion 161 (1) gives him the righs to 
examine orally any person supposed 
to be acquainted with the facts and 
circumstances of the case. Although 
bound to answer questions put to him, 
sub-section (2) of the section exempts 
a person from answering any question 
which would have a tendency to expose 
him to a penal charge or to a penalty 
for forfeiture. Under sub-s. (3) the 
police officer is empowered to reduce 
into writing any statement made tc him 
in the course of such examination. Sec- 
tion 162 (1) expressly lays down that 
such a statement made in the course 
of an investigation if reduced into 
writing is not. to be signed br the 
maker thereof and no part of such 
statement except as expressly provid- 
ed is to be used for any purpos= at 
any enquiry or trial in respect of any 
such offence under investigation st the 
time when the statement was made. 
The only exceptions to these are cases 
when the statement falls under Sec- 
tion 32, Clause (1) of the Evidence 
Act and to statements which are c2ver- 
ed by Section 27 of that Act. The 
obvious idea behind this provision is 
that an over-zealous police officer may 
not misuse his position by getting a 
statement in writing signed by the 
maker which would tend to pin him 
down to the statement but leave him 
free to speak out freely when called to 
give evidence in Court. In order that 
statements made in the course of such 
investigations be recorded withou: any 
pressure or inducement by an investi- 
gating officer, Section 163 (1) lays 
down an embargo on the investigating 
authorities using any inducement, 
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threat or promise to the maker which 
might influence his mind and lead him 
to suppose that thereby he would gain 
any advantage or avoid any evil in 
reference to his conduct és disclosed in 
the proceedings. It is to be noted tha‘ 
whereas the other sections herein- 
before referred to contain guidelines 
for the police officers in making in- 
vestigation, this section expressly pro- 
vides that any person in authority 
even if he is not a police officer must 
guide himself accordingly, in case 
where a crime is being investigated 
under this Chapter of the Code. ANI 
this is however subject to the provi- 
sions of sub-section (2) which allows 
a person to make any statement 
against his own interest by way of 
confession if he does sc of his own 
free will. Even then the law enjoins 
by Section 164 that such a statement 
or confession can only be recorded by 
a Magistrate of the Class mentioned 
therein and even such a Magistrate 
must explain to the person making the 
confession before recording the same, 
that he is not bound to rake it and if 
he does so it may be used as evidence 
against him. Further the Magistrate 
must make sure that the person was 
making the confession voluntarily and 
not acting under any pressure from 
an outside source. 








19. ‘All the above provisions of 
the Code are aimed at securing a fair 
investigation into the facts and cir- 
cumstances of the criminal case: how- 
soever serious the crime and howso- 
ever incriminating the circumstances 
may be against a person supposed to 
be guilty of a crime the Code of Cri-|. 
minal Procedure aims at securing a 
conviction if it can be had by the use 
of utmost fairness on the part of the 
officers investigating into the crime 
before the lodging of a charge sheet. 
Clearly the idea is that no one should 
be put to the harassment of a crimina! 
trial unless there are good and sub 
stantial reasons for holding it. 





20. Section 169 cf the Code 
empowers a police officer making 
investigation to release an accused 
person from custody if there is no 
sufficient evidence or reasonable 
ground of suspicion to justify the 
forwarding of him to a Magistrate by 
taking a bond from him with or with 
out sureties. Section 172 enjoins upon 
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a police officer to complete the investi- 
Bation without unnecessary delay and 
forward to a Magistrate empowered to 
take cognizance of the offence a report 
in the form prescribed by Govern- 
ment setting forth inter alia the 
names of the parties, the nature of the 
information and the names of the per- 
sons’ who appear to be acquainted 
with the circumstances of the case 
and to communicate to the State Gov- 


ernment the action taken by him to_ 


the person, if any, by whom informa- 
tion relating to the commission of the 
offence was first given. When a 
report has been made under this sec- 
tion it is the duty of the officer in 
charge of the police station to furnish 
to the accused before the commence. 
ment of the enquiry or trial a copy 
of the report above mentioned and ot 
the first information report under Sec- 
tion 154 and of all other documents 
or relevant extracts on which the pro- 
secution proposes to rely including the 
statements and confessions, if any 
recorded under Section 164 and the 
statements recorded under sub-section 
(3) of Section 161 of all persons whom 
the prosecution. proposes to examine 
as its witnesses. 


2i. In our view the enquiring 
officer pursued the investigation with 
such zeal and vigour that he even en- 
quired into,and took down statements 
of persor®“who were supposed to have 
provided the appellant with articles 
of food worth trifling sums of money 
long before the launching of the en- 
quiry. The whole course of investiga- 
tien as disclosed in the affidavits is 
suggestive of some predetermination 
of the guilt of the appellant. The en- 
quiring officer was a high-ranking 
police officer and it is surprising that 
simply because he was technically not 
exercising powers under Chapter XIV 
of the Criminal Procedure Code in 
that a formal first information report 
had not been lodged he overlooked or 
deliberately over-stepped the limits of 
investigation contained in the said 
Chapter. He recorded self-incriminat- 
ing statements of a number of persons 
and not only secured their signatures 
thereto obviously with the idea of pin- 
ning them down to those but went to 
the length of providing certificates of 
immunity to at least two of them 
trom the evil effects of their own 
misdeeds as recorded. It was said 
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that ihe certificates were given after 
the stater:ents had been signed. It is 
difficult to believe that the statements 
could have been made before the 
grant of oral assurances regarding the 
issue of written certificates. There can 
be very little doubt that the persons 
who were given such immunity had 


made the statements incriminating 
themselves and the appellant under 
inducement, threat or promise as 


mentioned in Section 24 of the Indian 
Evidence Act. 


22. It is no doubt the duty of 
the State to track down and punish all 


delinquent officers tut it is certainly | 


not in accordance with justice and 
fairplay that their conviction should 
be scught for by such questionable 
means. 


23. The office of the Direc- 
torate of Vigilance and Anti-Corrup-~ 
tion Department, Madras became a 
police station for the purpose of the 
Criminal Procedure Code under sub- 
clause (s) of sub-section, (1) of Section 
4 of the Code by a notification dated 
25th May, i964. Prior to that it was 
only functioning’ under a Memoran- 
dum No. 1256/64-2 dated 8th April, 
1964 when it was set up to ensure the 
maintenance of tne highest standard 
of integrity and probity in public ser- 
vants. If the investigation had been 
taken up after May 25, 1964 it would 
have been one under Chapter XIV of 
the Code without any doubt. 


24, Although we are not dis- 
posed to concur with the view that} 
the investigation under Chapter XIV 
oz the Code started as early as 15th 
April, 1964 we are of opinion that 
there was no warrant for the 
Vigilance and Anti-Corruption Depart- 
ment which was in charge of one 
of the highest police officers of the 
State to disregard the provisions of 
Sections 162 and 163 of the Code oi 
Criminal Procedure. The investigation 
was ofa type more thorough and 


elabcrate than is usually to be found; 


as noticed already it was in charge of 
a senior police officer who had the 
assistance of two police inspectors in 
the matter. “No blame attaches `ta 
them for making enquiries of a large 
number of persons, but the whole 
course of investigation is suggestive of 
guidance by someone who was inti- 
mately familiar with the affairs of the 
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appellant and his department and 
throwing out scents which the investi- 
gating officers were only too keen ə 
pick up and follow. The appellant 
may have been guilty of all the charg- 
es levelled against him but we cannst 
_ approve of the manner in which the 
investigation against him was conduct- 
ed and an attempt made to lay a 
guideline for the persons who were to 
be cited as prosecution witnesses in 
their evidence at the trial. To say 
the least it would be surprising to find 
so many persons giving confessional 
and self-incriminatory statements un- 
less they had been assured of immuri- 
ty from the evil effects thereof wh:- 
ther oral or in writing. 


25. There can be no excuse for 
the Directorate of Vigilance and Anti- 
Corruption for proceecing in the 
manner adopted in the preliminary en- 
quiry before the lodging of the first in- 
formation report. As soon as it became 
_ clear to them—and according to the 
` High Court it was before March 13, 
1964 in which we corcur—that tne 
appellant appeared, to be guilty of 
serious misconduct, it was their duty 
to lodge such a report and proce2d 
further in the investigation according 
to Chapter XIV of the Code. Their 
omission to do so cannot prejudice the 
appellant and the State ought not to 
be allowed to take shelter behind the 
plea that although the steps taken in 
the preliminary enquiry were grossly 
irregular and unfair, the accused can- 
not complain because there was no in- 
fraction of the rules of the Evidence 
Act or the provisions of the Code. 


26. In our view the granting 
of amnesty to two persons who are 
sure lo be examined as witnesses for 
the prosecution was highly irregular 
and unfortunate. It was rightly poiri- 
ed out by the High Court: 


“Neither the Criminal Procedure 
Code nor the Prevention of Corruption 
Act recognises the immunity frcm 
prosecution given under these assur- 
ances and that the grant of pardon 
was not in the discretion of police 
authorities”. f 

27, We are not impressed by 
ħe argument that the appellant was 
singled out from a number of persons 
who had aided the appellant in the 
commission of various acts of miscon- 
duct and that they were really in the 
position of accomplices. It was pointəd 
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himself” do not refer to the 
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out by the High Court that the pro- 
secution may have felt that “if the 
subordinate officers were jcined along 
with the appellant as accused the 
whole case may fall for lack of evi- 
dence”. In our view; if it be a fact 
that it was the appellant wno was the 
head of the department actively res- 
ponsible for directing the commission 
of offences by his subordinates in a 
particular manner, he cannot be allow- 
ed to take the plea that unless the 
subordinates were also joined as co- 
accused with him the case should not 
be allowed to proceed. 


28. It was contended before us 
by the learned Advocate-General for 
the State of Madras that both the High 
Court and the Special Judge had gone 
wrong in the interpretation of Sec- 
tion 5 (1) (b) of the Prevention of Cor- 
ruption Act. Having heard counsel 
on both sides, we find ourselves unable 
to sustain the view of the High Court 
on this point. Omitting the portions 
of the section which are not relevant 
it reads: 

“5 (1) A public servant is said to 
commit the offence of criminal mis- 


conduct— . 

(a) x d 4 x 

(b) if he habitually accepts or 
obtains ......... for himself ......... any 


valuable thing without ccnsideration 
or for a consideration which knows 
to be inadequate, from any person 
(whom he knows to have been, or to 
be, or to be likely to be concerned in 
any proceeding or business transacted 
or about to be transacted by him, or) 
having any connection with the official 
functions of himself, or 
* -œ % * = = * 

The portion of the sub-section within 
brackets in our view qualifies the ex- 
pression “any person” in the same way 
as the portion reading “having any 
connection with the official function of 
himself”. So read “any person having 
any connection with the official func- 
tions of himself” would include any 
subordinate of the person who accepts 
the valuable thing. The words “of 
person 
in the expression “any person” but 
refers to the pronoun “he” at the 
beginning of the sub-secticn. A sub- 
ordinate of the public servant would 
have connection with his official func- 
tions. In our view the sub-section aims 
at folding within its ambit not only out~- 
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siders “who are likely to be concern- 
ed in any proceeding or business 
transacted or about to be transacted” 
by the public officer but also any sub- 
ordinate or any other person who is 
connected with the official functions of 
the public servant. ` 


29%. ` In- the result, all the 
appeals are dismissed, Although we 
do not endorse the view of the High 
Court with regard to the date of the 
commencement of the investigation so 
far as Chapter XIV of the Code of 
Criminal Procedure is concerned, we 
do hold that serious irregularities were 
cemmitted in the so-called “full-fledg- 
ed enquiry” to the prejudice of the 
appellant. We do not however feel 
that there is any need to modify the 
directions given by the High Court -to 
the Special Judge who will follow the 
‘directions of the. High Court in addi- 
tion to the modification -indicated by 
Appeals dismissed. 
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S. M. SIKRI, J. M. SHELAT, V. 
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H. H. Maharajadhiraja Madhav Rao 
Jivaji Rao Scindia Bahadur and others 
etc., Petitioners v. Union of India, Res- 
pondent. H. H. Maharaja Satbir Singh of 
Jind, Intervener. ; 

Writ Pets. Nos. 376 to 388 of- 1970, 
D/- 15-12-1970. 


(A) Constitution of India, Article 366 


(22) — In recognising or derecognising 
Ruler, President exercises executive 


and not political power. (Constitution of 
India, Article 53). ATR 1970 SC .1946 
Rel. on; AIR 1955 SC 549, AIR 1964 
SC 648 and AIR 1965 SC 1798, Distin- 
. guished. i 

(Per majority; Ray, J., Contra):— 
The functions of the State are classi- 
fied as legislative, judicial and executive: 
the executive function is the residue 
which does not fall within the other two 
functions. Constitutional mechanism in 
a democratic polity does not contemplate 
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sovereign rights. or authority qua 


wee, 
$ En 


À. I. R. 
existence of anv function which may qua 
the citizens be designated as political 
and orders made in exercise thereof are 
not liable to. be tested for their validity 
before the lawfully constituted courts. In 
recognising or de-recognising a person as 
a Ruler the President does not. exercise 
any political power. He exercises only 
an executive function. (Paras 94, 96) 

(B) Constitution of India, Art. 362 
— Agreements between Rulers and 
Union of India were not political agree-. 
FN — (Constitution of India, Arts. 32, 
363). : 
(Per majority, Ray J. Contra): 

The history of negotiations which 
culminated in the integration of the ter- 
ritories of the Princely States before the 
commencement of the Constitution clear- 
ly indicates that the recognition of the - 
status of the Rulers and their rights was 

not temporary, and also not liable to be . 
varied or repudiated in accordance with 
“State policy”. The relevant agreements — 
in which the rights of the- Rulers were 
recognised were not political agreements 
and were not Hable to be set at naught 
by the unilateral. act of the Union of 
India. By the merger agreements the 
Princes ceased to retain any vestige of 
their 
former States. They acquired the status 
of citizen of India. Power of the Presi- 
dent to determine the status of the Rulers 
by cancelling or withdrawing their re- 
cognition to effectuate the policy of the 
Government to abolish the concept of 
Rulership is liable to be challenged under 
Article 82 of the Constitution. ; 

l (Paras 97, 108, 109) 

(C) Constitution of India, Art. 291 
—- Under the article there is an obliga- 
tion on the part of the Union to pay and 
a corresponding right in the Rulers to re- 
quire payment of privy purse. (1908) 
ILR 35 Cal 887 and AIR 1922 Pat 529, 
Rel. on; (1875) 19 Eq 509 and (1906) 1 
KB 613 and AIR 1964 SC 1993, Distin- 
guished. f 

(Per majority, 
Contra.) 

The words of Article 291 clearly 
raise an obligation on the Union to pay 
the privy purse. Our Constitution does 
not recognize any sequence of priorities. 
But that does not alter the fmdamental 
character of a charge that it specifies a 
fund out of which satisfaction of the 
expenditure charged must be made, and 
the prescribed expenditure shall have 
priority in payment to the person for 
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whose benefit the expenditere is charged 
on the Fund. 


The constitutional obligation to præ- > 
ceed in the manner set out in Arts. 11%, 


118 and 114 imposed upon the President 
and the Parliament. implies a right in ths 
person or persons in respect of whom 
the expenditure is to be incurred. By 
leaving the payee innominate in Art- 
cle 291 (a) no intention to raise an obt- 
gation without a corresponding right :s 
disclosed. The  expressicn “shall 

charged on, and paid out cf the Consoli- 
dated Fund” in Article 291, is intended 
to enact that the privy purse “shall Le 
charged on, and shall be ‘paid out of tke 
Consolidated Fund”. The 
“sums so paid to any Ruler” does not 
mean “sums if paid to any Ruler”: it 
means that “sums when paid to ary 


The Article does not raise an imper- 
_ fect obligation. An obligation which ari- 
ses out of a constitutional provision =o 
pay to the citizen sums of ‘money in rz- 
cognition of obligations of the predeces- 
sor Government can scarcely be called 
imperfect. Article 291 dcaes not merely 
incorporate recognition of the obligation 
to pay the privy purse under covenarts 
incurred by the Government of the 


Dominion of India: it gives rise to a lia- 


bility de hors the covenants. 


The obligation which arose out of 
the merger agreement and was on that 
account an act of State shed its origiral 
character on acceptance by the Constitu- 
tion. The entity obliged to pay the 
privy purse did not after the Constitution 
. remain the same; the source out of 


which the obligation was to be satisfisd- 


was not the original source; the incident 
relating to exemption from payment of 
tax was vitally altered, and the amount 
also was in some cases diferent. Where- 
as the liability to pay the privy purse 
to the Rulers under the merger agree- 
ments was assured by the Dominion 
Government, 
upon the Union Government a directive 
to pay the privy purse. 

(Paras 118, 121, 122, 


123 and 124) | 


(D) Constitution of India, Art. €62 
. — Article implies acceptance and recag- 
nition of personal rights, privileges and 
dignities but guarantee under the artizle 
relates to original covenants and agr2e- 
ments. 

The structure of Article 862 is sone- 
what different from Article 291. That 
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expressicn | 


the Constitution imposed .. 
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imposes restrictions upon the 
exercise of legislative. and executive func- 
tions. Recognition of the personal rights 
and privileges of the Rulers arising out 
of the covenants is not explicit, but the 
injunction that in the exercise of legisla- 
tive and executive power due regard shall 
be had to the guarantees, clearly implies 
acceptance and recognition of the perso- 
nal rights, privileges and dignities. 

The Constitution thereby affirms the 
binding force of the guarantees and as- 
surarices under. the covenants, of perso- 
nal rights, privileges and dignities, but 
unlike the guarantee of payment of the 
privy purse in Article 291, the guarantee 
under Article 862 is of the obligations 
under the original covenants and agree- 
ments executed by the Rulers, barring 
those regarding which there is express 
legislation enacted to give effect to cer- 
tain personal rights and privileges, e. g. 
Wealth-tax Act, 1957, Gift-tax Act, 1958, 
notifications under the Sea Customs Act, 
1878, Code of Civil Procedure, 1908 and 
Code of Criminal Procedure, 1898. 

- (Para 127) 


(ŒE) Constitution of India, Art. 383 
— Dispute im’ respect of right to privy 
purse under Article 291 is not barred 
under Article 363. AIR 1964 SC 1043 
Rel. on; Observations in’ AIR 1965 SC 
1798 held to be obiter and not correct. 
(Constitution of India, Articles 299, 366 
(22), 362). . ce 

(Per majority, Mitter and Ray, JJ. 
Contra.): 


Exclusion of the jurisdiction of the 
Courts is emphasized by the non obstante 
clause’ with which Article 868 commen- 
ces. Notwithstanding the investment of 
jurisdiction upon the Supreme Court by 
Article 82, notwithstanding. the jurisdic- 
tion conferred upon the High Courts by 
Article 226, and notwithstending the 
competence of all Civil Courts to decide 
disputes in respect of the obligations of 
the Union, it is declared that the Courts 
have no jurisdiction in respect of the two - 
classes of disputes. The exception carv- 
ed out of the exclusion in respect of the 
jurisdiction conferred upon the Supreme 
Court by Article 148 is not 2 real excep- 
tion for the jurisdiction of the Court 
under Article 143. It is merely advisory. 
The non obstante clause, however, does 
not enlarge the field of exclusion of fudi- 
cial authority. (Para 128) 


An act of State need nct, it is true, 
arise out of war or conquest; it may be 
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the result of an agreement, and the 
terms of the agreements and the obliga- 
tions flowing only from such agreements 
may not be enforced in the Municipal 
Courts of either State, unless the rights 
and obligations are recognised and ac- 
cepted by the States, or unless the 
document evidencing the act of State is 
itself the Constitution of the State or 
States. f 

But there can be no act of State 
against its own citizen by the State. The 
Rulers who were before integration of 
their States aliens qua the Dominion 
Government are now citizens. Their 
rights and obligations which arose from 
an act of State are now recognized and 
accepted by the Union of India. Enforce- 
ment of thcse rights and obligations is 
- governed by the municipal laws, and un- 
less the jurisdiction of the Courts is ex- 
cluded in respect of any dispute, the 
Courts will be competent to grant relief. 
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An act of State vanishes when the new - 


sovereign recognizes either expressly or 
by implication: the rights flowing there- 
from. (Para 129) 

Jurisdiction of the Courts in matters 
specified in. Article 363 is excluded not 
because the Union of India is a succes- 
sor to the paramountcy of the British 
Crown, nor because the rights and obli- 
gations accepted and recognised by the 
Constitution may still be regarded as 
flowing from acts of State; it is only 
excluded in respect of specific matters 
by the express provision in Article 363 of 
the Constitution. Jurisdiction of the 
Courts even in those matters is not bar- 


red “at the threshold”. The President 
cannot lay down the extent of the 
Supreme Court’s jurisdiction. He is not 


made by the Constitution the arbiter of 
the extent of his authority, nor of the 
validity of his acts. i 


_ Action of the President is lable to 
be tested for its validity before the 
Courts unless their jurisdiction is by ex- 
press enactment or clear implication bar- 
red. It is within the province of the Court 
alone to determine what the dispute 
brought befcre it is, and to determine 
whether the jurisdiction of the Court is, 
because it falls within one of the two 
limbs of Article 863, excluded qua that 
dispute. (Para 189) 


The expression “provisions of this 
Constitution relating to” in Article 363 
means “provisions having a dominant and 
immediate connection with”: it does not 
mean merely having a-reference to. A 
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_be recognized 
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wide meaning of the expression may ex- 
clude disputes from the jurisdiction of 
the Courts in respect of rights or obliga- 
tions, however indirect or tenuous the 
connection between the constitutional 
provision and the covenant may be. Juris- 
diction to try a proceeding is barred 
under the first limb of Article 363 if the 
dispute arises out of the provision of a 
covenant; it is barred under the second 
limb of Article 363 if the Court holds 
that the dispute is with respect to a right 
arising out of a provision of the Consti- 
tution. relating to a covenant. 


A dispute that an order of an exe- 
cutive body is unauthorised, or a legisla- 
tive measure is ultra vires, is not one 
arising out of any covenant under the 
first limb of Article 368, merely because 
the order or the measure violates the . 
rights of the citizen which, but for the ~ 
act or measure, were not in question. The 
dispute in such a case relates to the vali- 
dity of the acts or the vires of the mea- 
sure. Exclusion of the.Court’s jurisdic- ` 
tion by the terms of the relevant words 
in the second limb lies in a narrow field. 
If the constitutional provision relating to 
a covenant is the source of the right 
claimed to accrue, or liability claimed to 
arise, then clearly under the second limb 
the jurisdiction of the Court to entertain 
a dispute arising with respect to the 
right or obligation is barred. 

(Paras 134, 185) 


Article 866 (22) is a provision relat- 
ing to recognition of Rulers; that is the 
direct and only purpose of the provision. 
It is not a provision relating to a cove- 
nant. The qualification of a person be- 
ing recognized as a Ruler is undoubtedly 
that he is a Prince, Chief or other per- 
son who had-entered into a covenant or 
agreement as is referred to in Art. 291, 
or that he is the successor to such a 
Ruler. Reference to the covenant or the 
agreement of the nature mentioned in 
Article 291 is for determining who may 
as a Ruler. Because of 
that reference the provision enacted with 
the object of conferring authority upon 
the President to retognize a Ruler, will 
not be deemed one relating to the cove- 
nant or agreement. 


The source of the right to receive 
the privy purse is the constitutional man- 
date, it is not in the covenant, A dis- 
pute as to the right to receive the privy 
purse is therefore not a dispute arising 
out of the covenant within the first limb 
of’ Article 363, nor is it a dispute with 
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regard to a right accruing or obligetion 
arising out of a provision of ‘the Consti- 
tution relating to a covenant. The perso- 
nal rights (other than the right to the 
Privy rue privileges and dignities are 
recognized by Article 862 of the Ccasti- 
tution and the Legislature and the exe- 
cutive are enjoined to have due regard 
to those personal rights, privileges and 
dignities in exercising their respeztive 
power. 


Article 862 is plainly a provisioa re- 
lating to covenants within the mecning 
of Article 368. A claim to enforce the 
rights, privileges and dignities under the 
covenants will therefore be barred by 
the first limb of Article 363 and a claim 
to enforce the recognition of rights and 
pings recognised by Article 362 will 

e barred under the second limb of Arti- 
cle 868. Jurisdiction of the Court will, 
however, not be excluded where the 
relief claimed is founded on a statatory 
provision enacted to give effec: to 
personal rights under Article 362. The 
Courts have jurisdiction to interpret and 
to determine the true meaning of Arti- 
cles 366 (22), 291, 862 and 368. The bar 
to the jurisdiction of the Courts by Arti- 
cle 363 is a limited bar: it does not arise 
merely because the Union of India sets 
up a plea that the dispute falling within 
Article 363 is raised. 


The Court will give effect ta the 
constitutional mandate if satisfied that 
the dispute arises out of any provisizn of 
a covenant which is in force and was 
entered into or executed before the com- 
mencement of the Constitution amd to 
which the predecessor of the Goverrment 
of India was a party, or that it is im res- 
pect of rights, liabilities or obligations 
accruing or arising under any provision 
of the Constitution relating to a cove- 
nant. 


But since the right to the Privy 
Purse arises under Article 291 the dis- 
pute in respect of which does nct fall 
within either clause, the jurisdictizn of 
the Court is not excluded. Again, the 
jurisdiction of the Court is not exduded 
in respect of disputes relating to pe-sonal 
rights and privileges which are granted 
by statutes, (Paras 187, 140, 141, 142} 


(F) Interpretation of Statutes — Pro- 
visions ensuring security of fundariental 
human rights to be liberally const-ued. 


In an avowedly democratic nxolity, 
statutory provisions ensuring the security 
of fundamental human rights incuding 
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‘ed, be construed 
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the right to property will, unless the con- 
trary mandate be precise and unqualifi- 
liberally so as to up- 
hold the right. These rules apply to the 
interpretation of Constitution and statu- 
tory provisions alike. (Para 188) 

(G) Interpretation of Statutes — In- 
terpretation of constitutional provision — 
Considerations stated. 

A constitutional provision will not be 
interpreted in the attitude of a lexico- 
grapher, with one eye on the provision 
and the other on the lexicon. The mean- 
ing of a word or expression used in the 
Constitution often is coloured by the 
context in which it occurs: the simpler 
and more common the word or expres- 
sion, the more meanings and shades of 
meanings it has. It is the duty of the 
Court to determine in what particular 
meaning and particular shade of mean- 
ing the word or expression was used by 
the Constitution makers and in discharg- 
ing the duty the Court will take into 
account the context in which it occurs, 
the object to serve which it was used, its 
collocation, the general congruity with 
the concept or object it was intended to 
articulate and a host of cther considera- 
tions. Above all, the Court will avoid 
repugnancy with accepted norms of jus- 
tice and’ reason. (Para 184) 

(H) Precedents — It is not proper to 
regard a word, a clause or a sentence 
occurring in a judgment of the Supreme 
Court, divorced from its context, as con- 
taining a full exposition of the law on a 
question when the question did not even 
fall to be answered in that judgment. - 

(Para 188) 

(I) Constitution of India, Article 32 
— President does not exercise political 
power and exercise of powers by him is 
justiciable. 

The President is not invested with 
any political power transcending the 
Constitution, which he may exercise to 
the prejudice of citizens. The powers of 
the President arise from and are defined 
by the Constitution. Validity of the 
exercise of those powers is always 
amenable to the jurisdiction of the Courts, 
unless the jurisdiction is by precise enact- 
ment excluded. Power of the Supreme 
Court under Article 82 or of the High 
Courts under Article 226. cannot be by- 
passed under a claim that the President 
has exercised political power. (Para 143) 

(J) Constitution of India, Art. 366(22) 
— Power to recognize implies power to 
withdraw recognition — But an order 
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merely de-recognizing a ruler without 
continuation of the institution of Ruler- 


ship is illegal.- AIR 1970 SC 1946, Rel- 


_ on. 
(Per majority, 
Conitra.): 


Granting that under Art. 366 (22) 
the President may withdraw the recogni- 


tion of a person as a Ruler, no power to - 


nullify important provisions of the 
Constitution flows from that clause. 
The power to recognise a Ruler may be 
exercised in the case of first recognition 
only in. favour of a person who has sign- 
ed the covenant; and in favour of his 
- successor having regard to the custom 


dies, or becomes incapable of functioning 
or his recognition is withdrawn. By the 
use of the expression “for the time be- 


ing” in Clause (22) of Article 866 the. 


President is .not invested with authority 
to accord a temporary recognition to a 


Ruler, nor with authority to recognise or ` 


not to recognise a Ruler arbitrarily; the 
expression “for the time being” predicates 
that there shall be a Ruler of the Indian 
State, that if the first recognised Ruler 
dies, or ceases to be a Ruler, a succes- 
sor shall be appointed, and that there 
shall not be more Rulers than one at a 
given time. 
cognise a Ruler carries with it the power 
to withdraw recognition of the Ruler the 
power ‘must be exercised bona fide, and 
in the larger interests of the people con- 
sistently with the provisions of the Con- 
stitution to maintain the institution of 
-Rulership. 


Power may therefore be exercised in 
the course of and for recognising another 
person as a successor to the Ruler, hav- 
ing regard to the laws and customs gov- 
erning the State. The President is not 
competent to recognise a person as a 
Ruler who is not by the custom and laws 
governing succession to Rulership quali- 
‘fied to be a Ruler. The President can- 
not obviously withdraw recognition -of 
a Ruler and recognise another person, as 
a matter of political patronage. 

Nor can he lawfully.depart from the 
laws and customs governing succession 
so as to introduce a person as a Ruler 
who is not by ties of blood or affiliation 
related to the previous Ruler. The power 
. of the President is plainly coupled with 
a duty, a duty to maintain the constitu- 
tional institution, the constitutional pro- 
visions, the constitutional scheme, and 
the sanctity of solemn agreements enter- 


Madhav Rao Scindia v. Union of. India 


Mitter and Ray, I. 


- hands 


Granting that power to re- . 


ALR. 


ed into by the predecessor of the Union 
Government which are accepted, recog- 
nised and incorporated in the Constitu- 
tion. An order merely “de-recognising” _ 
a Ruler without .providing for continua- 
tion of the institution of Rulership. which 
is an integral part-of the constitutional 
scheme is, therefare, plainly illegal. AIR 
1970 SC- 1946, Rel. on. ; : 
(Paras 110, 111) 


(K) Constitution, of India, Article 19 
-— Privy Purse is property — (X Ref. Con- 
stitution of India, Articles 81, 32), 
. Per Hidayatullah, C. J..and Hegde, 
J, Ray, J. Contra}: 7 
Rulers are citizens of India. Their 


and law governing the State if the Rulér Privy purses are property within Arts. 19 


and 81. As soon es an Appropriation. Act 
is passed. there is established a credit 
debt and the outstanding Privy Purse be- 
comes the property of the Ruler in the 
of Government. It is also a sum 
certain and absolutely payable. A peti- 
tion under Article 82 would be maintain- 
able for the action of depriving the rulers 
of the privy purses as it would amount 
to an infringement of Articles 19 and 81. 
ATR 1964 SC 444, Rel. on. . 
(Paras 52, 53, 60) 


(L) Constitution of India, Article 366 
99) — Ruler means a former Prince, 
‘hief or other person who was recogni- 
sed as Ruler on or after 26-1-1950. 

Some degree of obscurity is intro- 
duced by the use of the expressions 
“Ruler” and “Ruler of an Indian State”- 
in the Articles. But the meaning is rea- 
conably plain. Ruler as defined in Arti- 
cle 866 (22) is a former Prince, Chief or 
other person who was on or after January 
26, 1950 recognised as a Ruler, he hav- 
ing signed the covenant, or his successor. 
The Ruler of. an Indian State had sove- 
reign authority over his State. The Ruler 
recognized by the President rules over 
no territory, and exercises no sovereignty 
cver any subjects. He has no status of 
= potentate and no privileges which are 
normally exercised by a potentate. He 
is a citizen of India with certain privi- 
Isges accorded to him because he or his 
predecessor had surrendered his territory 
Lis powers and his sovereignty. 

(Para 186) 

(M) Constitution of India, Art. 866 
(22) — ‘Other person’ means some one 


, enalogous to a Prince. 


(Per Hegde, J.):— The words “other 
person” in the first part of Art. 866 (22) 
means some one analogous to a Prince 
cr Chief of a former Indian State who 
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had entered into the Covenant or Agree- 

ment referred to in that clause. It can- 
` not be some third person because no per- 
son other than a Ruler of an Indian 


State had entered into any Covenart-or | 


Agreement with the Deminion of India. 
The words 
read ejusdem generis with thé words 
“Prince, Chief’ preceding’ the words 
“other person”. Indian Rulers 
known by various names such as Maha- 
rana, Maharaos, Maharaja,- Nizam. etc. To 


avoid listing all those names in Art. 866 . 


(22), the draftsman has used the words 
“other person” but the meaning of those 
words has been made clear by the words 
accompanying the words “other person” 
viz. by whom any such agreement as is 
referred to.in Clause (1) of Article 291 
was entered into and who for the time 
being is recognised by the President as 
Ruler. . 3 ‘(Para 268) 


(N) ‘Constitution of India, Article 868 
(22) — Order dated 6-9-70 by Pres‘dent 
derecognising Rulers of former Indian 
States being for a collateral purpose i.e., 
to do that indirectly what could nct be 
done directly in Parliament must be 
held to be ultra vires Article 366 (22). 
’ ATR 1963 SC 649, Rel. on. — (Per Hegde, 
J) (Para 271) 
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Mr. M. C. Setalvad, Senior Advocate 
(M/s. B. G. Murdeshwar, J. B.. Dada- 
chanji and R. Gopalakrishnan, Advocates, 
with him), for Petitioners. 

In W. P. No. 382 of 1970:— 

Mr. M. C. Setalvad, Senior Advocate 
(M/s. B. G. Murdeshwar, J. B. Dada- 
chanji and R. Gopalakrishnan, Advocat 
with him), for Petitioners. . ; 
In W. P. No. 383 of 1970:— 

Mr. M. K. Nambyar, Senior Advo- 
cate (M/s. B. G. Murdeshwar, J. B. Dada- 
chanji, R. Gopalakrishnan, Shelandra 
Swarup and B. Dutta, Advocates, with 
him), for Petitioners. 

In W. P. No. 876 of 1970:— 

Mr. Niren De, Attorney General for 
India and Mr. Jagdish Swarup, Solicitor 
General of India, and M/s. S. T. Desai 
and Amiya K. Basu, Senior Advocates 
(M/s, R. H. Dhebar, N. H. Hingorani and 
S. P. Nayar, Advocates with them), for 
Respondents, 


In W. P. No. 877 of 1970:— 


Mr. Niren De, Attorney General for 
India and Mr. Jagdish Swarup, Solicitor 
General of India, and Mr. H. R. Gokhale, 
Senior Advocate (M/s. R. H. Dhebar, 
S. K. Dholakia and S. P. Nayar, Advo- 
cates with them), for Respondents. 

In W. P. No. 878 of 1970:— 


Mr. Niren De, Attorney General for 
India and Mr. Jagdish Swarup, Solicitor 
General of India, and Dr. V. A. Seyid 
Muhammad, Senior Advocate (M/s. R. H. 
Dhebar and S. P. Nayar, Advocates, with 
them), for Respondents. 
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In W. P. No. 879 of 1970:— 

Mr. Niren De, Attorney General for 
India and Mr. Jagdish Swarup, Solicitor 
General of India (M/s. R. H. Dhebar 
and S. P. Nayar, Advocates with them), 
for Respondents. 

In W. P. No. 380 of 1970:— 

Mr. Niren De, Attorney General for 
India and Mr. Jagdish Swarup, Solicitor 
General of India (M/s. R. H. Dhebar, 
S. P. Nayar, Advocates and Miss Chakra- 
varti, Advocate, with them), for Respon- 
dents, . i 
In W. P. No. 381 of 1970:— 

Mr. Niren De, Attorney General for 


. India and Mr. Jagdish Swarup, Solicitor 


General of India (M/s. R. H. Dhebar and 
S. P. Nayar, Advocates, with them), for 
Respondents, 

In W. P. No. 382 of 1970:— 

Mr. Jagdish Swarup, Solicitor Gene- 
ral of India (M/s. Rameshwar Nath and 
S. P. Nayar, Advocates, with him), for 
Respondents. 

In W. P. No. 383 of 1970:— 

M/s. S. Mohan Kumaramangalam 
and Ram Murthi, Senior Advocates (M/s. 
Ram Panjuwani and S. P. Nayar, Advo- 
cates, with them), for Respondents. 


Mr. R. M. Hazarnavis, Senior Advo- 
cate (M/s. R. N. Sachthey and Vineet 
Kumar, Advocates, with him), for Advo- 
cate General for the State of Maharashtra. 
Mr. M. M. Abdul Khadar, Advocate 
General for the State of Kerala (Mr. K. 
M. K. Nair, Advocate, with him), for 
Advocate General for the State of Kerala. 
Mr. Lal Narayan Sinha, Advocate Gene- 
ral for the State of Biher (M/s. D. P. 
Singh, R. K. Garg and S. C. Agarwala, 
Advocates, with him), for Advocate Gene- 
ral for the State of Bihar. 


Mr. B. Das, Advocate General for 
the State of West Bengal, Mr. S. Ray, 
Senior Advocate (M/s. G. S.. Chatterjee 
and Sukumar Basu, Advocates, with 
them), for Advocate General for the State 
of West Bengal. Mr. Ashok Das, Advo- 
cate General for the State of Orissa (M/s. 
Santosh Chatterjee and G. S. Chatterjee, 
‘Advocates, with him), for Advocate Gene- 
ral for the State of Orissa. 


Mr. G. S. Kasliwal, Advocate Gene- 
ral for the State of Rajasthan (Mr. K. 
Baldev Mehta, Advocate, with him), for 
Advocate General for the State of Rajas- 
than. Mr. H. L. Sijabal, Advocate Gene- 
ral for the State of Punjab ci R. N. 
Sachthey, Advocate, with him) for the 
Advocate General for State of Punjab. 
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In W. P. No. 376 of 1970:— 

M/s. A. C. Gulati, Rajinder Jain, 
D. P. Ghosh, and G. Banerjee, Advocates 
for the Intervener. 


The following Judgments of the 
Court were delivered by 


- HIDAYATULLAH,: C. 
September 6, 1970, 
` India passed a laconic order in respect 
of each of the Rulers of former Indian 
States. The order was served by a 


Secretary to Government of India. A- 


sample order issued to the Ruler of 
Gwalior State may be read here: : 


“No. 21/14/70-Poll. ITI, Govern- 
ment _of India, Ministry of Home 
Affairs. l ' 

New Delhi, 


September 6, 1970 . 


ORDER 


j In exercise of the powers vested 
in him. under Article 366 (22) of the 
Constitution, the President hereby 
directs that with effect from the date 
of this Order His Highness Maharaja- 
dhiraja Madhav Rao Jiwaji Rao 
Scindia Bahadur do cease to be re- 

cognised as the Ruler of Gwalior. 
By order and in the name’ of 

the President, 

Sd. L. P. SINGH - 

(L. P. SINGH) 
Secretary to the Govern- 

-© ment of India.” 

All these orders were notified together 
in the Gazette of India of September 
19, 1970, Part If. They resulted in 
the forthwith stoppage of the Privy 


Purses received by the Rulers and the- 


discontinuance of their- personal- pri- 
vileges. 


2. . These writ petitions under 
Article 32 of the 
filed by some of the Rulers as 
cases to question the orders. 
for a writ, direction or order, declar- 
ing the Presidential Order to be un- 
constitutional, mala fide, ultra vires 
` and void, and for quashing it, a writ, 
direction or order declaring that the 
several petitioners continue to be 
rulers and thus to be entitled to their 
respective Privy Purses and personal 
rights and privileges and a further 
writ, direction or order directing the 
Union of India to continue to pay the 
Privy Purses as before and to recognise 
the personal rights and privileges and 
to observe the provisions of the 
Covenants and Merger Agreements. 


3. This judgment and order 
will govern all these petitions. Since 
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„and embraces almost 


Constitution were: 
test - 
They ask . 


ALR. 


the issues involved in all the petitions 
are common and there are only minor 
differences in the steps before the 
States merged with the Indian Union, | 
it is sufficient if an illustrative petition 
is dealt. with. In this judgment I shall 


; aoe refer to the petition filed by the Ruler 
.— On - 
the President of- 


of Gwalior which. is first on my‘ list 

all the varying ` 
aspects of the.. question, | The other 
petitions are identical except for some 
details which are special to a parti- 
cular Ruler but are not material for 
the discussion of the issues involved. 


4, The Ruler of the Gwalior 
State succeeded to the gaddi of the 
State on July 16, 1961 on the demise 
of his father. On August 15, 1947. the 
father had signed an Instrument of 


- Accession of his State to the Dominion 


of India, as then established, and it 
was accepted by the Governor-Gene- 
ral of India on the following day. This 
Instrument of Accession was similar 
to those which the other Rulers signed 
on diverse dates. It is to be found at 
p. 165 of the White Paper on Indian 
States and is exhibited with the Peti- 


tion as Ex. A. On April 22, 1948 the 
- father, as Ruler, 


signed a Covenant 
with other Rulers of this area and. the 
United States of. Madhya Bharat was 
formed on June 15, 1948. On the, 
coming into force of the Constitution 
of India, the State of Madhya Bharat 


became a Part B State. On the pass- 
ing of the Constitution (Seventh 
Amendment) Act, 1956, Madhya 


Bharat States cessed to be a Part B 
Siate and was integrated with the 
State of Madhya Pradesh as provided 
under the States Reorganisation Act, 
1956. I shall now say something .in 


more detail about these several steps. 


5. The Instruments. of Acces- 
sion were executed in furtherance of 
the Indian Independence Act, 1947. 


- On June, 3, 1947 the British Govern- 


ment announced their plan of transfer 
of power in India. The Government 
of India formed a Ministry of States 
under Sardar Vallabhbhai Patel and 
it was decided to secure the accession 
of Indian States on three subjects: 
Defence, Externa: Affairs and Com- 
munications.. The Act provided for 
lapse of sovereignty of the British 
Crown in India over the Indian States 
and they were free to accede to any of 
the two Dominions of India or Pakis- 
tan or to- continue as independent 
sovereigns. A reference to the Indian 


1971 


Independence Act, 1947 appears neces- 
Sary at this stage. 


6. The preamble of the Act 
- stated that the Act was to make pro- 
vision for the setting up in Indie `of 
two independent Dominions anc to 
provide for matters consequential on 
or connected with the setting ur of 
those Dominions’ and: to substitute 
certain provisions in the Government 
of India Act, 1935. Section 1 oż the 
Act fixed the 15th day of August, 1947 
as the appointed date, from whick the 
two independent Dorninions were to 
come into existence. Section 2 demar- 
cated their territories, but with- 
out prejudice to the generality o2 the 
provisions of sub-section (3) of that 
section the accession of Indian States 
to either of the twc Dominions was 
not to be prevented. Immediztely 
afterwards the India (Provisional Con- 
stitution) Order 1947 was promulgat- 
ed and certain substitutions were made 
in the Government of India Act, 1935 
by the Governor-General by virtue of 
sub-section (2) of Section 8 read with 
Section 9 of the Indian Independence 
Act. Sections 5 and 6 of the Govern- 
ment of India Act, 1935 were replaced 
by the following sections: 


a Establishment of the Domi- 


om) The Dominion of India esta- 
blished by the Indian Independence 
Act, 1947, shall as from the fifteenth 
day of August 1947, be a Union com- 


prising— 
(a) the Provinces hereirafter 
called Governors’ Provinces: 
(b) the Provinces hereirafter 


ee eat Commissioners’ 
Provi 

(c) the Indian States acceding to 
the Dominion in the manner 
hereinafter provided, and 

(d) any other areas that may 

>- + with the consent cf the 
Dominion be included in the 
- Dominion. : 

(2) The said Dominion of India is 
hereinafter in this Act referred to as 
“the Dominion” and the said fifteenth 
day of August is hereafter in this 
Act referred to as ‘the date cf the 
establishment of the Dominion’. 


“6. Accession of Indian States— 

(1) An Indian State shall be deem- 
ed to have acceded to the Dominion if 
the Governor General has signified his 
acceptance of an Inscrument of Acces- 
sion executed by the Ruler thereof 
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whereby the Ruler on behalf of the 
State:— 


(a) declares that he geodon to the 
Dominion with the intent. that the- 
Governor-General, the Dominion 


- Legislature, the Federal Court and any 


other Dominion authority established 
for the purposes of the Dominion shall, 
by virtue of his Instrument of Acces- 
sion but subject always to the terms 
thereof, and for the purposes only of 
the Dominion exercise in relation to 
the State. such functions as may be 
vested in them by order under this 
Act: and ; 

(b) assumes the obligation of en- 
suring that due effect is given within 
the State to the provisions of this Act 
so far as they are applicable therein 
by virtue of the Instrument of Acces- 
sion. 


(2) An Tasteuaent of Accession 
shall specify the matters which the 
Ruler accepts as matters with respect 
to which the Dominion Legislature 
may make laws for the State and the 
limitations, if any, to which the power 
of the Dominion Legislature to make 
laws for the State, and the exercise of 
the executive authority of the Domi- 
nion in the State, are respectively to 
be subject. 

(3) A Ruler may, by a supplemen- 
tary Instrument executed by him and 
accepted by the Governor General 
vary the Instrument o? Accession of 
his State by extending the functions 
which by virtue of that Instrument are 
exercisable by any Dominion authority 
in relation to his State. 

(4) References in this Act to the 


‘Ruler of a State include references to 


any persons for the time being exer- 
cising the powers of the Ruler of the 
State whether by reason of the Ruler’s 
minority or for any other reason. 

(5) In this Act a State which has 
acceded to the Dominion is referred 
to as an acceding State and the Instru- 
ment by virtue of which a State has 
so acceded construed together with 
any supplementary Instrument execut- 
ed under this section, is referred to as 
the Instrument of Accession of that 
State. 

(6) As soon as may be after an 
instrument of Accession or supple- 
mentary instrument has been accepted 
by the Governor-General under this 
Section, copies of the Instrument and 
of the Governor-General’s acceptance 
thereof shall be laid before the Domi- 
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nion Legislature and all courts. shall 
take judicial notice of every such 
instrument and acceptance”. 


T: In urtherance of these new 
provisions, the Instruments of Acces- 


after negotiations between the Gov- 
ernment of Irdia and the Rulers, but 
nothing turns upon the date of an 
Instrument. Many Rulers had im- 


mediately sgned Instruments . of. 


Merger, transzerring full and exclu- 


sive authority. jurisdiction and powers 


in relation to the governance of their 
States to tbe Government of India. 
They were m=rged with the existing 
Provinces or were set up as Chief 


Commissioner's Provinces. Some 
others .signed Instruments of Acces- 
sion first and Instruments of Merger 


later. The rėmaining at first formed 
themselves inco different Unions of 
States, making over the administration 
of their States tó a Rajpramukh of 
the Union of the States vesting in him 
all rights, authority, and jurisdiction 
belonging to the Ruler which apper- 
tained to or were incidental to the 
Government of the Covenanting 
States. In this way several Unions. of 
States or Uniied States emerged. A 
brief reference to the Instrument of 
Accession, th2 Covenants and the 
Instruments of Merger is necessary at 
. this stage. The Ruler of Gwalior, father 
of the present petitioner, joined the 
United State of Madhya Bharat as 
already indicated. I can therefore 
conveniently study the Instrument of 
Accession and the Covenant executed 
by him as illustrative of the docu- 
ments signed by the Rulers. 


8. I begin with the Instrument 
of Accession. In the Preamble to the 
Instrument the Ruler observed that he 
was executing it in the exercise of 
his sovereignty in and over his State. 
He declared that he was acceding to 
the Dominion of India and authorised 
the Governor-General of India, the 
Dominion Legislature, the Federal 
Court and any other Dominion Auth- 
ority, established for the purposes of 
the Dominion to exercise in relation 
to his State functions vested in them 
by or under the Government of India 
Act, 1935 as in force on the 15th 
August, 1947. On his part he under- 
took the obligation of ensuring that 
effect was given to the provisions of 
the Governmert of India Act, 1935 in 
his State. He accepted that the Domi- 


A.L B.. 


nion Legislature would make laws 
with respect to matters specified in ths 
Schedule- to his Instrumént. Thesa 
topics have only a_ historical signifi- 
cance and need no mention here. There 


: were certain reservation: rt x 
sion were executed on different dates, ` Se parudia 


in regard to any future constitution of 
India affecting the continuance of his 
sovereignty in and aver the State, and 
the exercise of any powers, authority 
and rights then enjoyed by him as 
Ruler. The Governor-General accept- 
ed the Instrument of Accession and 
signed it in token thereof. 


9. The Ruler of Gwalior next 
signed a Covenant with certain Rulers 
in the former Madhya Bharat area 
and agreed to form a United State of 
Madhya Bharat. The covenant con- 
tains 18 articles and 4 schedules. This 
covenant is a detailed document and 
is reproduced in the White Paper and 
is also exhibited in the case before 
me. It is mot necessary to refer te 
all its terms but the relevant ones may 
be noted here. The Covenanting 
States agreed to unite and integrate 
their territories into one State with 
common Executive, Legislature and 
Judiciary. Room was kept for other 
Rulers to join later if they were sa 
minded. The Covenant established a 
Council of Rulers, with a right to elect 
a President (to be called the Raj- 
pramukh of the United State) and one 
Senior Vice-President and two Junior 
Vice-Presidents. Tha President and 
the Senior Vice-President were to hold 
office during their lifetime and the 
Junior Vice-Presidents for a term of 
five years. The Rajpramukh was to 
be aided and advised by a Council of 
Ministers to be chosen by him and 
they were to hold office during his 
pleasure. July 1, 1948 was fixed for 
making over the administration of the 
Covenanting States to the Rajpramukh 
including a transfer of all assets and 
liabilities of the State and of the 
Scheduled Areas. The Rajpramukh had 
jurisdiction to make laws for the peace 
and good government of those areas 
whether with or without consultation 
with his Council of Ministers but sub- 
ject to directions or instruments of 
the Government of India. The Raj- 
pramukh was to execute by 15th June, 
1948, a fresh Instrument of Accession 
in place of the separate Instruments 
already executed by the Covenanting 
Rulers. By that Instrument he was 
to accept the making of laws by the 
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Dominion Legislature on all matters 
mentioned in Lists I and HI cf the 
Seventh Schedule to the Government 
of India Act, 1935 except the entries 
in List I relating to any tax or duty. 
The Rajpramukh and the Vice-resi- 
dents were to enter upon their duties 
on llth May, 1948. The Rajpramukh 
and the Vice-President were to be 
paid Rs. 2,50,000 per year as ccnsoli- 
dated allowances and the Junior 
Vice-Presidents were to be paid such 
allowances as the Rajpramukh was to 
fix. The executive authority of the 
United State (subject to the provisions 
of the Covenant and a Consticution 
to be framed later) was to be exercised 
by the Rajpramukh and the competent 
Legislature of the United State was to 
be given the competence to confer 
functions upon the subordinate auth- 
orities but the Covenant was not to be 
deemed to transfer to the Rajpramukh 
any functions conferred by any exist- 
ing law on any Cotrt, Judge, officer 
or local or other authority in a 
Covenanting State. 


10. The Covenant next provid- 
ed for the setting up, as soon as possi- 
ble, of a Constituent Assemb_y in 
the manner set out in the Third Sche- 
dule to the Covenant to frame a 
Constitution of a unitary type for the 
United State within the framework of 
the Covenant and the Constitution of 
India and for providing a Gcvern- 
ment responsible to the Legislature. 
The Rajpramukh was to constitute not 
later than August 1, 1948 an irterim 
Legislative Assembly for the United 
State in  aceordance with the pro- 
visions set out in Schedule IV til the 
formation of the Constituent Ass2mbly 
which was then to perform legislative 
functions as well. The Rajpremukh 
was also given power to promulgate 
Ordinances. Articles XI to XV were 
as follows: 


“ARTICLE XI 
(1) The Ruler of each Covenant- 


ing State shall be entitled to raceive 


annually from the revenues of the 
United State for his privy purse the 
amount specified against that Cove- 
nanting State in Schedule I: 

Provided that the sums speciiied in 
the Schedule in respect of the Rulers 
of Gwalior and Indore shall be payable 
only to the present Rulers of these 
States and not to their successors for 
whom provision will be made subse- 
quently. 
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(2) The said amount is intended 
to cover all the expenses of the Ruler 
and his family including expenses of 
his residence, marriages and other 
ceremonies, etc., and shall subject to 
the provisions of paragraph (1) neither 
be increased nor reduced for any rea- 
son whatsoever. 


(3) The Rajpramukh shall cause 
the said amount to be paid to the 
Ruler in four equal instalments at 
the beginning of each quarter in 
advance, 


(4) The said amount shall be free 
of all taxes whether imposed by the 
Government of the United State or by 
the Government of India. 


ARTICLE XII 


(1) The Ruler of each Covenant- 
ing State shall be entitled to the full 
ownership, use and erjoyment of all 
private properties (as distinct from 
State properties) belonging to him on 
the date of his making over the 
administration of that State to the 
Rajpramukh. 


(2) He shall furnish to the Raj- 
pramukh before the first day of 
August 1948, an inventory of all im- 
movable properties, securities and cash 
balances held by him as such private 
property. 


(3) If any dispute arises as to 
whether any item of property is the 
private property of the Ruler or State 
property, it shall be referred to such 
person as the Government of India may 
nominate in consultation with the Raj- 
pramukh and the decision of that per- 
son shall be final and binding on all 
parties concerned: 


Provided that no such dispute 
shall be so referable after the first day 
of July 1949. > 


ARTICLE XIII 


The Ruler of eazh Covenanting 
State, as also the members of his 
family, shall be entitlec to all the per- 
sonal privileges, dignities and titles 
enjoyed by them, whezher within or 
outside the territories cf the State, im- 
mediately before the 15th day of 
August, 1947. 


ARTICLE XIV 


(1) The succession, according to 
law and custom to the gaddi of each 
covenanting State, and to the per- 
sonal rights, privileges, dignities and 
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titles of the Ruler thereof, is hereby agreement between the Rajpramukħ 
guaranteed. and the Government of India. Such 


(2) Every question: of -disputed 
succession in regard .to a Covenanting 
State shall be decided by the Council 
of Rulers after referring it to a bench 
consisting of all the available Judges 
of the High Court of the United State 
and in accordance with the opinion 
given by the High Court”. 

Article XV gave complete immunity 
to the Ruler -in respect of past acts 
and omissions. The next two articles 
guaranteed the continuance in service 


of the permanent members of the pub- 
on condi- 


lic service of the States 
tions not less advantageous than 
those existing on April 15, 1948 or 
payment to them of reasonable com- 


pensation. There were other guarantees. 


and also immunity for past acts or 
omissions in the execution of duty as 
a public servant. Article XVIII con- 
tinued in their respective 
prerogative of suspension, remission or 
commutation of death sentences enjoy- 
-ed by the former Rulers of Gwalior 
and Indore. Schedule I then stated the 
Privy Purses of the Rulers. It was 
divided into. two 
States and Non-Salute States. They 
ranged from Rs. 25,00,000 to the Ruler 
of Gwalior to Rs. 6, 000 to the Ruler of 
Mathwar. The rest of the provisions 
are not material for my discussion. 


11. The Covenant was 


States. and the Government of India 
endorsed’ on ‘it their acceptance thus: ` 

_ “The Government of India hereby 
concur in’ the above Covenant and 
guarantee all its provisions. In con- 
firmation whereof. Mr. Vapal 
Pangunni Menon, Secretary to the 
Government of India in the Ministry 
of States, appends his signature on 
behalf and with the authority of the 
Government of India. 


Secretary to the Government 


. of India, 
Ministry of States”. 


Further agreements were devised for, 


each of such other States as might 
join later and the Government of 
India concurred in the same- way with 
such agreements. 


12. A fresh jaunt of. hes 
cession was 
pramukh on behalf of- 
‘State of Madhya Bharat. 


the United 
‘Special pro- 


visions were made for avoiding legis- . 


lative conflict, and for any future 


States the’ 


sections — Salute. 


_ ernment of India . Act, 


a signed 
‘by all.the Rulers of the Covenanting. 


executed’ by the Raj- ` 


agreements were to form part of the 
Instrument of Accassion. It was how- 
ever expressly provided by Clause 6 
as follows: 


“6. The terms of this Instrument 
of. Accession shall not be varied by 
any amendment of the Act or of the 
Indian Independence Act, 1947, unless 
such amendment is accepted by the 
Rajpramukh of the United State by an 
Instrument supplementary to this 
Instrument”, : 


The Governor-General of India accept- 
ed this Instrument of Accession on 
September 13, 1948 By then 23 


Rulers had joined the United State. On. 


November 24, 1948, on the passing of 
the Constitution of India, the Raj- 
pramukh issued a Proclamation after a 
resolution of the Covenanting Rulers. 
It affirmed the ‘constitutional relation- 
ship’ between the United State and the 
oo of India and provided as fol- 
ows: 


“Proclamation for Madhya Bharat. 


Gwalior, the 24th November 1949. 


Whereas with the inauguration of 
the new Constitution for the whole of 
India now being framed by the Con- 
stituent Assembly of India, the Gov- 
1935, ‘which 
now governs the constitutional rela- 
tionship between the State and the 
Deen of India, will stand repeal- 
ed; . 


And whereas, in the bèst interests 
of the State of Madhya Bharat, which 
is closely linked with the rest of India 
by a community of interests in the 
economic,: political and other fields, it 
is desirable that the constitutional rela- 
tionship established between this State 
and the Dominion of India, should not 
only be continued as between this State 
and the contemplated Union of: India 
but further strengthened, and the Con- 


. Stitution of India es drafted by , the 


Constituent Assembly of India, which 
includes duly appointed representa- 
tives of this State, provides a suitable 
basis for doing so; 

I, Jiwajirac Madhevrao Scindia, Raj- 
pramukh of the Madhya Bharat, now 
hereby declare and direct — - 


. That the Constitution of India 
shortly to be adopted- by the Consti- 
tuent Assembly of India shall be the 
Constitution for the Madhya Bharat as 
for the other parts of India and shall 


$ 
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be enforced as such in accordance with 
the. tenor of its provisions: 


That the provisions of the; said 
Constitution shall, as., from the date of 
its commencement, supersede and 
abrogate all other constitutional provi- 
sions inconsistent therewith which are 
at present in force in this State.” 


13. This in skort is the consti- 
tutional history of the States which 
united to form the United State of 
Madhya Bharat. It is apparent that 
the Instrument of Accession and the 
Covenants operated as a constitution 
in little for the governance of the 
United State. The identity of the 
United State as a semi-independent 
unit was preserved and the constitu- 
tional framework of this State was 
indicated. The Covenant was an Act 
of State-on the part of the Rulers. It 
may be regarded also as such by the 
Government of India although no voli- 
tion, beyond concurrence, of the Gov- 
ernment played any part whatever 
might have been the diplomatic consul- 
tations between the acceding United 
State and the Government of india. 
The Government of India merely 
accorded them recognition and guaran- 
teed its provisions. If treated as an 
act of State it ended with the recogni- 
tion.. It was also an act of State on 
the part of the Rulers who surrender- 
ed their rights but the provisions that 
they evolved for the joint governance 
of their territories made a constitution 
proper of which the Courts were to 
take judicial notice and apply accord- 
ing to their tenor as occasion demand- 
ed. From these documents flowed 
consequences which were binding alike 
upon the Covenanting States, the Uni- 
ted State of Madhya Bharat and the 
Government of India and the Courts. 
None. of them could avoid these conse- 
quences. 


14. The Merger agreements 
were much simpler documents. As an 
illustration I may refer to the Bilas- 
pur. Merger agreement. It was execut- 
ed on the 15th August 1948 by the 
Raja of Bilaspur. I+ consisted of five 
articles. By the first article the Raja 
acceded to the Dominion government 
full and exclusive euthority, jurisdic- 
tion and powers for and in relation to 
the governance of the State, agreeing 
to transfer the administration on Octo- 
ber 12, 1948. By article 2 the Raja 
was to receive annually a sum of 
Rs. 70,000 as privy purse free of taxes. 


“any reason whatsoever. 
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The sum included Rs. 10,000 as an al- 
lowance for the Yuvraj. These amounts 
were to cover all expenses and were 
not to be-increased nor reduced for 
: By article 3 
the Raja was .‘entitled to the full 
ownership, use and enjoyment of all 
private properties (as distinct from 
State properties) belonging to him, and 
he was to furnish an inventory of such 
properties. In case of dispute the mat- 
ter was to be referred to such officers 
with judicial experience as the Domi- 
nion government might nominate and 
the decision was to be binding on both 
parties. By ‘article 4, the Raja, the 
Rajmata, the Yuvraj and the Yuvrani 
were. to enjoy all personal privileges 
enjoyed by them-within and without 
the territories immediately before the 
15th day of August 1947. By article 5 
the Dominion government guaranteed 
the succession, according to law ` and 
custom, to the gaddi of the State and 
to the Raja’s personal rights, privi- 
leges, dignities and titles.. The Merger 
agreement was signed by the Raja and 
Mr. V. P. Menon, Secretary in the 
Ministry of States. : 


15. Although the Merger Agree- 
ment of the Raja of Bilaspur sufficient- 
ly illustrates the line followed it 
may be mentioned here that some 
of the Merger Agreements had 
more -clauses than the one noti- 
ced. In the Merger Agreement of 
the Maharao of Kutch there were 
other articles such as immunity 
for past acts of the Maharao in his per- 
sonal ‘capacity or otherwise and also 
a guarantee for continuance in service 
of thé permanent members of the Pub- 
lic services of Kutch and for their con- 
ditions of service, pensions arid leave 
salaries and immunity for past acts. In 
the Bhopal Merger Agreement the 
Nawab was to receive Rs. 11,00,000 as 
Privy Purse but each of his successors 
was to receive only Rs. 9,00,000. Arti- 
cle IV however provided that the 
income derived annually from the 
share of the Nawab in the original 
investment by Qudsia Begum in the 
Bhopal State Railway, which share was 
agreed to be Rs. 5,50,900, was to be 
treated asthe personal incomeof the 
Nawab and tobe paid bythe Govern- 
ment of India to the Nawab and 
his successors. | Article VII pro- 
vided that the succession to the 
throne of Bhopal State would be 
governed by and regulated in ac- 
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cordance with the provisions of 
the Act known as “The Succession 
to the Throne of Bhopal Act of 1947”, 
and then in force in the Bhopal State. 
The Government of India further 
agreed that all rights and privileges 
secured by the Agreement to the 
Nawab would be continued to his suc- 
cessor. : i 


16. The course of historical 
events is different according to the 
States emerged in or merely acceded 
to the Dominion. The merged States 
were either incorporated in the exist- 
ing Governor’s Provinces or, were 
administered centrally as Chief Com- 
missioner’s Provinces. I am not con- 
cerned with these -historical events 
and, therefore, I refrain from saying 
anything here. 


17. The next step in the chain 
of historical events in regard to Gwa- 
lior came with the Constitution which 
was accepted by the Rajpramukh in 
his Proclamation. Special provisions 
were incorporated in the Constitution 
to which reference may be made here. 
‘Four Articles in the Constitution are 
only relevant and are quoted here. 
Article 291 was amended by the Con- 
stitution (Seventh Amendment) Act, 
1956 by deleting clause (2) but is quot- 
ed here as it was before the Amend- 
ment: 


“291 (1) Where under any cove- 
nant or agreement entered into by the 
Ruler of any Indian State before the 
commencement of this Constitution, 
the payment of any sums, free of tax, 
has been guaranteed or assured by the 
Government of the Dominion of India 
to any Ruler of such State as Privy 
Purse— | 

(a) such sums shall be charged on, 
and paid out of, the Consolidated Fund 
of India; and 

(b) the sums so paid to any Ruler 
shall be exempt from all taxes on 
income. 

(2) Where the territories of any 
such Indian State as aforesaid are com- 
prised within a State specified in 
Part A or Part B of the First Schedule, 
there shall be charged on, and paid out 
of, the Consolidated Fund of that State 
such contribution, if any,.in respect of 
the payments made by the Government 
of India under clause (1) and for such 
period as may, subject to any agree- 
ment entered into in that behalf under 
‘ clause (1) of article 278, be determined 
by order of the President”. 


tt 
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This Article does not apply to the 
state of Jammu and Kashmir. Arti- 
cle 366 contained a definition in (21) 
which was deleted by the Constitution 
{Seventh Amendment) Act 1956, This 
definition may be read here: 


“366. In this. Constitution, unless 
the context otherwise’ requires, the 
following expressions have the mean- 
ings hereby respectively assigned to 
them, that is to say— 


(21) “Rajpramukh” means— 
(a) in relation to the State of 


- Hyderabad, the person who for the 


time being is recognised by the Presi- 
dent as the Nizam of Hyderabad; 


_ 6) in relation to the State of 
dammu and Kashmir or the State of 
Mysore, the person who for the time 
being is recognised by the President as 
the Maharaja of that State; and 


(c) in relation to any other State 
Specified in Part B of the First Sche- 
cule, the person who for the time being 
is recognised by the President as 
the Rajpramukh of the State, and in- 
cludes in relation to any of the said 
Etates any person for the time being 
recognised by the President as compe- 
tant to exercise the powers of the Raj- 
framukh in relation to that State;” 


These two repeals were occasioned by 
the constitutional readjustment of 
States when Part B States disappeared. 
The definitions became obsolete after 
the Reorganisation end hence they 
were deleted. Article 366 contained 
other definitions in (15) and (22) which 
may be quoted: 


._"(15) ‘Indian State’ means any 
territory which the Government of the 
[Tominion of India recognised as sucha 
State;” 


*(22) ‘Ruler’ in relation to an 
Indian State means the Prince, Chief 
oz other person by whom any such 
covenant or agreement as is referred 
to in clause (1) of article 291 was en- 
tered into and who fcr the time being 
is recognised by the President as the 
Ruler of the State, and includes any 
p2rson who for the time being is recog- 
msed by the President as the successor 
o2 such Ruler;” ` : 


They are intact till today. So also 
two other Articles, namely, 362 and 
363. Of these the former does not ap- 
ply to the State of Jammu and Kash- 
mir, but the latter-does. They may be 
quoted here: 
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“362. In the exercise of the power 
of Parliament or of the Legislature of 
a State to make laws or in the exer- 
cise of the executive rower of the 
Union or of a State, due regard shall 
be had to the guarantee or assurance 
given under any such covenant or 
agreement as is referred to in clause (1) 
of article 291 with respect to the pər- 
sonal rights, privileges end dignities of 
the Ruler of an Indian State. 


363 (1). Notwithstanding anything 
in this Constitution but subject to zhe 
provisions of article 143, neither zhe 
Supreme Court nor any other court 
shall have jurisdiction in any dispute 
arising out of any provision of a treety, 
agreement, covenant, engagement, 
sanad or other similar instrum=nt 
which was entered into or executed be- 
fore the commencement of this Consti- 
tution by any Ruler of an Indian State 
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and to which the Government of the 


Dominion of India or any of its pre- 
decessor Governments was a party and 
which has or has been continued in 
operation after such commencement, 
or in any dispute in respect of any 
right accruing under or any liabiity 
or obligation arising out of any of the 
provisions of this Constitution relating 
to any such treaty, agreement, 
covenant, engagement, sanad or other 
similar instrument. 

(2) In this article— . 

{a) ‘Indian State’ means any terri- 
fory recognised before the commerce- 
ment of this Constitution by His 
Majesty or the Government of the 
Dominion of India as being such a 
State; and 

(b) ‘Ruler’ includes the Prince, 
Chief or other person recognised before 
such commencement by His Majesty or 
the Government of the Dominion of 
India as the Ruler of any Indian 
State.” 


BR. The intention behind the 
definitions in 2 (a) ard (b) specially 
included here was to bind even those 
Rulers who were recognised- bectore 
and who might not have been recog- 
i by the President under Art. 366 
22 


19. The Indian States formed 
a significant but separate part of India 
before they merged with the resz of 
India. -It is common knowledge żhat 
the aim of the Government of India 
Act, 1935 was to associate the Indian 
States with British India as equal 
partners in a loose federation. When 
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India became independent by the 
Indian Independence Act 1947, British 
paramountcy in respect of the Indian 
States lapsed. In theory the Rulers 
became independent but, as shown 
above, in actual fact, almost all the 
Rulers signed almost immediately, In- 
struments of Accession in August 1947 
surrendering Defence, External Affairs 
and Communications. The Rulers 
immediately after Independence be- 
came divided into four classes: 

(a) those who had signed Instru- 
ments of Accession; 

(b) those who had signed Instru- 
ments of Merger; 

_ (c) those who had formed them- 
selves into Unions and the Unions had 
signed Instruments of Accession; 

(d) Hyderabad, Mysore and Jam- 
mu and Kashmir. 


` 20. The merged States ‘were 
either directly administered by the 
Dominion Government as Chief Com- 
missioner’s Provinces or were handed 
over to the neighbouring Provinces. 
Thus 216 States merged in the adjoin- 
ing Provinces, 61 States were convert- 
ed into centrally administered areas 
and 275 States formed Unions. Only 
three States retained their integrity; 
but when the Constitution came into 
force, they too became part of the 
Union of India on a later date. They 
were Hyderabad, Mysore and Jammu 
and Kashmir. 


21. The Indian States covered 
about 48 per cent of the area of. the 
Indian Dominion. The population of 
this area formed 28 per cent of the 
total population of the Dominion. All 
the Rulers (including the Rajpramukhs 
of the Unions) issued proclamations of 
which reference has earlier been made 
in relation to Gwalior. On the merger 
or integration of the States with the 
Union of India the Rulers were left 
with a Privy Purse and a few of their 
personal privileges and properties. The 
Privy Purses were fixed with due 
regard to the incomes oz the Rulers 
before integration with a ceiling of 
Rs. 10 lakhs. Eleven Rulers were to 
be paid more than that sum as a per- 
sonal Privy Purse. The total amounf 
of the Privy Purses came to Rs. 5.8 
crores. Today the highest Privy Purse 
is Rs. 26 lakhs per annum to the Ruler 
of Mysore and the lowest is Rs. 192 per 
annum to the Ruler of Kotodia. 


22. The Privileges of the Rulers 
included many items. A memorandum 
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on these privileges was issued by the 
Ministry of States in 1949. It did not 
contain an exhaustive list but was 
drawn up to inform Provincial . and 
Union Governments about them. It 
contained an itemised list of 34 privi- 
leges. They included several exemp- 
tions from the operation of Indian 
laws, the enjoyment of Jagir and per- 
sonal property of the Rulers and mem- 
bers of their families, the payment by 
the States of the marriage.expenses of 
the brothers and sisters of the Rulers, 
immunity from some processes of 
courts of law, immunity from requisi- 
tioning of the private properties of the 
Rulers and their families and so on 
and so forth. During the negotiations 
letters were written to the Rulers to 
assure them that the Privy Purse was 
fixed in perpetuity and the freedom 
enjoyed by them would be continued. 


23. 
Privileges were continued till 6th Sep- 
tember 1970. Their payment or enjoy- 
ment was a part.of the guarantee of 
the Constitution. However the 
India Congress Committee passed a 
Resolution on 25th June 1967 for their 


abolition. In furtherance of this reso- . 


lution the Union Home Ministry held 
several conferences with the represen- 
tatives of the Rulers. Although shorn 
of all but a shadow oftheir former 
power and panoply, the Rulers seemed 
to regard themselves as something 
different from the -people or perhaps, 
as princes in exile. They had their 
Concord, their .Intendant-General and 
Conciliar Committee, thereby evoking 
a certain measure of hostility among 
persons who were oblivious of the 


constitutional transition in India. The | 


ummary of the proceedings of these 
conteranees were marked collectively 
as Annexure A annexed to the affida- 
vit of the Union of India. It shows six 
meetings between November 3, 1967 
and January 8, 1970. There were per- 
haps a number of informal meetings 
and consultations. Nothing seems to 
have been achieved. Government of 
India repeated their intention of with- 
drawing the recognition of the Rulers 
and stoppage of the Privy Purses and 
Privileges, and was prepared only for 
a negotiated settlement as to the terms 
on which the abolition should take 
place. The Concord - of Princes was 
not prepared to enter into any negotia- 
tions and were chary of a fresh settle- 
ment which might be broken just as 
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simply as the past solemn engage- 
ments ‘and assurances. The Rulers 
who, before Indepandence, had always 
displayed the sentiment Ego at rex 
meus had realised that Princes were 
not the only people in whose. word 
trust should not be placed. 


24. The Government of India 
acted rapidly. The President in his 
speech to the Houses gave expression 
to the policy of Government. A Resolu- 
tion recommending the abolition was 
moved and passed in the Rajva Sabha. 
A Bill was then moved in the Lok 
Sabha intituled The ~-Constitution 
(Twenty Fourth Amendment) . Bill 
1970. It consisted of three clauses and 


. a short-statement of Objects and Rea- 


“The Statement read: 


“The concept of rulership, with 
Privy Purses and Special: Privileges 
unrelated to any current functions and 
social purposes, is incompatible with 
an egalitarian social order. Govern- 
ment have therefore decided to termi- 
nate the Privy Purses and Privileges 
of the Rulers of former Indian States. 
Hence this Bill 
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The Address of the President to the 
Joint -Session of Parliament, the Reso- 
lution above referred to and the State- 
ment of Objects and Reasons all gave 
identical reasons. The Bill was voted 
upon in the Lok Sabha on September 
2, 1970. 332 votes for and 154 votes 
against it, were cast. It was consider- 
ed in the Rajya Sabha on September 5, 
1970 and was defeated, 149 voting for 
and 75 against it. It failed in the 
Rajya Sabha to reach the requisite 
majority of not less than two-thirds 
of the members present and voting. 


25. The Bill originally gave no 
indication of the date when the Act 
was to come into operation but in the 
Lok Sabha an amendment was accept- 
ed by which it was to come into force 
from October 15, 1970. By the second 
clause the Bill omitted Articles 291 
and 362 of the Constitution and the 
third clause omitted Article 366 (22). 


sons. 


- The same evening the Cabinet is said to 


have met and to have decided to advise 
the President to withdraw the recogni- 
tion of the Rulers. The same. night 
the President signed at Hyderabad an 
instrument withdrawing recognition of 
all the Rulers. Separate orders were 
issued to all the Rulers on the 6th 
September 1970 and they were also 
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notified in the Gazette as already men- 
tioned. 


26. On September 7, 1970, the 
Finance Minister laid on the table of 
the Rajya Sabha a statement. He 
claimed that the power of the Presi- 
dent to withdraw the recognition of 
the Rulers was unquestioned and had 
also been suggested as alternative to 
the amendment of the Constitution and 
that Government was in fact going 
to use the power after the adoption of 
the Bill amending the Constitution. He 
gave as his reason for the President’s 
action that the Bill amending the Con- 
stitution was lost by a fraction of a 
vote in one of the Houses, that there 
was widespread support against this 
‘out-moded and antiquated system of 
Privy Purses’, that even those who op- 
posed the Bill supported the abolition 
and that it was Government’s policy to 
put an end to the concept of Rulership 
and to abolish Privy Purses and 
the Privileges. He hinted that arrange- 


ments would be made to enable 
Rulers to make adjustments in the 
transitory period. These petitions 


were then filed to question the action 
of the President and the Government 
of India. 


27. The petitioners put at the 
forefront the sentiments expressed at 
the time of the Merger of the Indian 
States. The Prinees were then describ- 
ed ‘as imbued with imagination, fore- 
sight and patriotism and as co-archi- 
tects of a democratic and united India. 
Sardar Vallabhbhai Patel as the Minis- 
ter in the newly formed Ministry of 
States made a speech on October 12, 
1949 in the Constituent Assembly (Ex. 
C) in which he pointed out that the 
Madhya Bharat Rajpramukh alone 
gave sufficient. cash assets which, if 
invested, would cover payments to the 
Rulers as Privy Purses, and that the 
payments to the Rulers represented 
one-fourth of what they were previ- 
ously enjoying. He said that there 
was nothing by which the Rulers 
could be forced to merge their States 
with India and that the Privy Purses 
were quid pro quo for parting with 
the ruling power by the Rulers and 
the dissolution of their States as sepa- 
rate units. He regarded this asa 
small price for the bloodless revolu- 
tion and avoidance of mischief. He ex- 
horted the Constituent Assembly that 
the Indian Peoples on their part should 
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ensure fully the guarantee given to 
them and concluded: 


“Our failure to do so would be a 
breach of faith and seriously prejudice 
the stabilization of the New Order”. 
The same sentiments were reiterated 
by Mr. V. P. Menon (who was the 
Secretary to the Ministry) in his recent 
book “The Story of the Integration of 
the Indian States” (1961) Pp. 461 
and 462. He catalogued the number 
of villages, palaces, museums, buildings 
stables, garages, fleets of motor cars, 
aeroplanes ete. surrendered by -the 
Rulers. He pointed out that cash 
balances were to the tune .of Rs. 77 
crores and that palaces in Delhi alone 
were worth several lakhs of rupees. 
According to him, the price paid as 
Privy Purses was not too high for in- 
tegration and indeed it was insignifi- 
cant when compared with what the 
Rulers had lost. 


28. The petitions are long 
argumentative documents and the 
reply affidavit equally so. The ver- 


bosity of the petitions (which are al- 
most identical) and the reply affidavit 
(which is common to all petitions) does 
not render the task of the Court in 
this important case any the easier. It 
is, therefore, necessary to place in 
their proper perspective the respective 
eases of the parties. 


29. According to the petitioners, 
the failure to amend the Constitution 
resulted in the retention in it of the 
articles relevant to the Rulers’ rights. 
These Articles, particularly Articles 
291 and 362 continued the obligation 
of the Government to pay the Privy 
Purses and also to recognise the Privi- 
leges. The Privy Purses stood charged 
on and were to be paid out of the 
Consolidated Fund of India and even 
Parliament could not vote upon them. 
The assurances and guarantees being 
that of the people in their Constitu- 
tion, the Executive Government could 
not by the indirect -device of with- 
drawing the recognition cf the Rulers 
avoid the obligations created by. the 


Constitution. These assurances and 
guarantees of the Consizitution, the 
Accession and Integration were but 


steps and the fixation of Privy Purses 
and the recognition of the Privileges 
was no doubt a historical fact but the 
guarantees flowed from the Constitu- 
tion and were independent.of the his- 
torical fact, and had thus to be carried 
out according to the constitutional pro- 
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visions. They based their claim not on 
the agreements or the covenants but 
on the constitutional provisions. Ac- 
cording to them, the order of the Pre- 
sident was in violation of the spirit and 
. Meaning of Articles 366 (22), 291 and 
362 and was an affront to Parliament 


which had turned down the move for- 
amendment of these articles. The Presi-- 


-dent’s action robbed the articles of 
their content which Parliament did not 
allow to be done and thus ‘the order 
of the President indirectly had | the 
effect of amending the Constitution. 


The President’s order itself was said © 


to be mala fide, ultra vires since his 
power was to recognise a Ruler at a 
time and for the time being or to with- 
draw recognition from a Ruler for 
cogent and valid reasons, naming in his 
place a successor, and not to withdraw 
recognition from ali Rulers en masse 
for no reason except that the concept 


of Rulership was considered ‘outmoded - 


or that some persons held the view 
that it should not be continued. Ac 
cording to the petitioners the gaddi -of 
a Ruler had to be filled in accordance 
with the law and custom of the fami- 
ty and could not be left vacant. The 
vast power to withdraw recognition 
from all the Rulers at the same time 
without nominating. any successor 
could not and did not flow from the 
definition of a Ruler in Article 366 (22) 
which contemplated the continuance 
of a Ruler who had signed the Merger 
Agreement or his successor. The 
‘President was thus- guilty. of a breach 
of his duties under the Constitution 
and acted outside his jurisdiction. The 
act of the President was thus said to 


offend Articles 53, 294, 295, 291 and_ 


362 of the Constitution. 


30. . In supporting their petition 
under Article 32, the petitioners claim- 
ed that important questions of depriva-~ 
tion of property and of personal liber- 
ty were involved. As illustrations the 
petitioners contended that the right 
to receive Privy Purses was a right. to 
property of which the. Rulers 
deprived as also of other personal pro- 
perties and benefits of exemptions 
under diverse laws was also an inroad 
upon property rights. Since there was 
no authority of law and no compensa- 
tion, the action was. said to - offend 
Articles 19 (1) (£) and 31: of the Con- 
stitution. They also claimed that Gov- 


ernment was prevented by promissory ` 


estoppel and had acted in breach of a 
fiduciary duty. 
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31. In the reply affidavit filed 
by Mr. Asoka Sen (Joint Secretary in 
the Ministry of Home Affairs) all the 
allegations and submissions (besides 
the patent facts) were. denied: The ~ 
main contentions in reply -were that- 
this Court lacked jurisdiction to enter 


upon this dispute in view of the ex- - 


press bar of Article 363 that the peti- 
tions did not lie as no right of pro- 
perty or personal liberty of the peti- 
tioners wes jeopardised’ and lastly that 
the action of the President was per- 
fectly valid and binding as it was a 
political act in the exercise of the 
sovereignty of India, as to which this 
Court could say nothing being outside 
its jurisdiction. Article 363, it was 
claimed, barred the jurisdiction of all 
Courts (including the Supreme Court 
of India) in any dispute arising out of 
any provision of a treaty, agreement, 
covenant, engagement, sanad or other 
similar instrument which was execut- 
ed before the commencement of the 
Constituticn. and to which the Govern- 
ment of the Dominion of India -or any 
of its predecessor Governments was a 
party and which had or had been con- 
tinued in operation or in any dispute 
in respect of any right accruing under 
or any liability arising out of any of 
the provisions of the Constitution 
relating to any such treaty etc. and the 
present was such a dispute. Since the 
article began with the words “Not~ 
E anything in this Constitu- 

the article could only be read by 
oait and even the chapter on -Funda- 
mental Rights was excluded. . The 
reason given was that these instru- 
ments were political agreements be- 
tween High Contracting Parties and 


` the Municipal Courts had no say in 


matters which were political or Acts 
of State. The Covenants were not 
self-executing and created imperfect 
obligations and depended for their en- 
forceability. upon the willingness of 
Government to implement them. Since 
the claim was kased upon what was 
recognised in these’ instruments, this 
Court could not give any relief as it 
had no jurisdiction-to do so. The 
President’s powers to recognise a 
Ruler, which carried with it the power 
to withdraw such recognition flowed 
from Article 366. (22) and this power 
being an incident of sovereignty and 
a political act was not questionable in 
Courts of Law. .The bar of Art. 363 
covered such a case also because there - 
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was nothing to show that any recog- 
nition carrying with it a Privy Purse 
and Privileges was ever intended to be 
perennial even when the State pclicy 
demanded -an abolition... The Privy 
Purse itself being in the nature of a 
political pension, a-claim‘to it was not 
property and no claim could arise if it 
was stopped. Article 291 did not create 
any legal right but only laid down the 
source and method of payment of 
Privy Purse guaranteed by the. Domi- 
nion of India and even if it were as- 
sumed that it was private property or 
that other property rights were affect- 
ed by the withdrawal of the reccgni- 
tion, the matter was not justictable 
because of the bar of Article 363 which 
applied to Articles 291 and 362. -. 


- 32. The pleadings in the case 
are long but the points are few. The 
case involvés a positive and a negative 
approach in so far as this Court is con- 
cerned. The positive approach invol- 
ves the consideration of the reliefs that 
ean be granted-and the negative ap- 
proach the bar -operating under- -Arti- 
cle 363. The first approach requires 
consideration of the validity of -the 
action of the President: It is obvious 
that if the action of the President is 
valid and operative, the implications. of 
that action must necessarily follow. If 
it is invalid, for any reason, ther. the 
question of the bar of the jurisdiction 
of the Court to give rélief will arise. 
The Union Government however places 
the bar at the very threshold and 
contends that the dispute is such as is 
expressly barred by Article 363 but the 
petitioners contend that there: is no 
dispute at all under Articles 291 and 
362 or it is not of the. kind contem- 
. plated by that Article. The Union 
Government asks that the question of 
jurisdiction be decided first because in 
their opinion it is conclusive, while the 
other side contends that there is no 
dispute once the invalidity of the Pre- 
sident’s order is established, since arti- 
cles 291 and 362 would then speak for 
themselves. 


33. I intend NN Pa first 
the question of the - validity of the 
order of the President because every- 
thing turns on.it. The arguments for 
and against that action may; ther=fore, 
be considered. According to the Union 
of India the act is political and in the 
exercise of sovereignty and para- 
mountcy. It cannot therefore, be ques- 
tioned in a Court of Law. According to 
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the petitioners it is not, and is a plain 
executive order open to question like 
any other such act-and the bar of arti- 
a 363 does not apply to such a dis- 
pute. 


. 34.. The Union ; government in- 
vokes the analogy of the British Crown 
Paramountcy which lapsed on the 
Indian Independence. In this connec- 
tion the claim is that the provisions of 
Articles 363 and 366. (15) and (22) pre- 
serve the paramountcy cf the Crown 
in the President. This argument is in- 
dependent of the question of bar of 
jurisdiction under Article 363. It seeks 
to put the President’s act outside the 
jurisdiction of the Court by reason of 
the nature of the act. A word may, 
therefore, be said about the para- 
mountcy of the British Crown and what 
it meant. Reference was made in this 
connection by the Attorney General to 
the ‘White Paper on Indian States, Mr. 
V. P. Menon’s book already referred 
in a 
recent book ‘The Great Divide’ by Mr. 
Hodson. He traced the paramountcy 
of the British Crown in India. I do 
not consider it necessary to refer to 
them.: The best exposition of British 
Paramountey is-to be found in a 
famous letter by Lord Reading Vice- 


-Toy of India addressed to the Nizam of 


Hyderabad when ‘the latter claimed 
rights- of kingship.. It is printed as Ap- 
pendix I to the White Paper. This is 
what ‘the Viceroy said: 


4 ‘The Sovereignty of the British. 
Crown is Supreme in India, and there- 
fore no ruler of an Indian State can 
justifiably claim to negotiate with the 
British Government on an equal foot- 
ing. Its supremacy is not based only 
upon: treaties and engagements, but 
exists independently of them and, 
quite apart from its prerogative in 
matters relating to. foreign powers and 
policies, it is the right and duty of the 
British Government, while scrupul- 
ously respecting all treaties and enga- 
gements with the Indian States, to 
preserve peace and good order through- 
out India. The consequences that 
follow are so well known, and so clear- 
ly apply no less to Your Exalted High- 


. ness.than to other..Rulers, that it seems 
- hardly necessary to point them out. 
-But if illustrations are necessary, I 


would remind Your Exalted Highness 


that the Ruler of Hyderabad along 
-with other Rulers received in 1862 a 


Sanad declaratory of the British Gov- 
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ernment’s desire for the perpetuation 
of his House and Government, subject 
to continued loyalty to the Crown: 
that no succession in the Masnad of 
Hyderabad is valid unless it is recog- 
nised by His Majesty. the King-Em- 
peror: and that the British Govern- 
ment is the only arbiter in cases of dis- 
puted succession. 


5. The right of the British Gov- 
ernment to intervene in the internal 
affairs of Indian States is another in- 
stance of the consequences necessarily 
involved in the supremacy of the-Bri- 
tish Crown. The British. Government 
have indeed shown again’ and again 
that they have no desire to’ exercise 
this right without grave reason. But 
the internal, no less than the external 
security which the Ruling Princes en- 
joy is due ultimately to the protecting 
power of the British: Government, and 
where Imperial interests are concern- 
ed. or the general welfare of the peo- 
ple of a State is seriously and- griev- 
ously affected by the action of its Gov- 
‘ernment, it is with the Paramount 
Power that the ultimate responsibility 
of taking remedial action, if necessary, 
must lie. The varying degrees: of in- 
ternal sovereignty which the Rulers 
enjoy are all subject to the due exer- 
cise by the Paramount Power of this 
responsibility. Other illustrations. could 
be added no less inconsistent than ‘the 
foregoing with the suggestion that ex- 
cept in matters relating to foreign 
powers and policies, the . Government 
of Your Exalted Highness and the Bri- 
tish Government stand on ‘a plane of 
equality. But I do not think: I need 
pursue the subject further. - I. will 
merely add that the title “Faithful 


Ally” which Your Exalted Highness. 


enjoys has not the effect of putting 
Your Government in a category. sepa- 
rate from that of other States- under 
paramountcy of the British Crown”. 


35. The 1858 Act had recognis- 
ed all treaties made by the East India 
Company with the Rulers, as binding 
on the Crown. Lord Canning in his 
despatch of April 30, 1860 recommend- 
ed the perpetuation of the rule of the 
Princes over their States. This was 
accepted and a special power of adop- 


tion was recognised and -new  sanads- 


were issued. The policy -of annexation 
started by Lord Dalhousie then ceased. 
The Ruler could, thereafter, be punish- 
ed only for extreme bad conduct’ but 
even so the territory was not annexed. 


A.L R. 


The Ruler was deposed but a succes- 
sor was recognized in his place 
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36. This. position continued 
down to 1935. in 1927 the Butler Com- 
mittee clearly recognised the claim of 
the Princes that. making any transfer 
of the Crown’s rights and obligations 
in relation to the States, to persons not 
under. the Crown’s authority, would be 
‘conditional on the agreement of the 
States. - This was particularly directed 
against an Indian Government respon- 
sible to the Indian Legislature. To 
keep the Indiar Government away 
from the States, after the advent of the 
Government of India Act, 1935 the old 
political department under the charge 
of the Governor-General disappeared. 
Previously the Governor-General’s 
Executive Council had left the States 
entirely to the Governor-General. The ` 
Act of 1935 formed -the ` basis of a 
personal - relationship between the 
States and the rest of India. This 
meant a reversal of the policy and the 
British Indian Executive was slowly 
deprived of all constitutional status 
vis-a-vis the States. A Crown Repre- 
sentative was introduced as the link 
between the States and British India. 
The Government of India Act 1935 had 
visualised a ‘federation between British 
India and the Indian States but that 
scheme did not - materialise. The 
Indian States were anxious to create 
sovereign States but the Crown pre- 
rogatives in respect of them continued. 
Lord Linlithgow’s declaration promis- 
ed no commitment: about. the States 
without their cohsent in any future 
tonstitution that’ the Indians might 
frame for themselves. This was imple- 
mented by instructions -to the Gover- 
nor-General not to hand over para- 
mountcy to the future Indian: Govern- 
ment and paramountcy, so long as it 
lasted was that of the Crown and not 
of the Government oi aa 


37. When.. oo Constitution 
zame paramountcy had already lapsed. 
The Indian States were able to make 
several.-.reservations in their own 
favour. They. were anxious to frame 
their own. Constitutions but many 
States could not withstand pressure of 
the Ministry of States and thought bet- 
fer of merging -with such -reservations 
as the Merger Agreements made. in 
their favour. The other States. like 
Hyderabad, Mysore and Jammu and . 
Kashmir.on the one hand and. the - 
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United States or Union of States on 
the other also dropped the idea of sepa- 
rate Constitutions for themselves iex- 
cept Jammu & Kashmi-) and integrat- 
ed with India, accepting the Indian 
Constitution. The Rulers were allow- 
ed to get a Privy Purse free of texes 
on income and to enjoy personal pro- 
perty and privileges. Articles 291, 262, 
366 (15) and (22) were included to 
recognise those conditions on which 
surrender of power had taken place. 
Article 363 was included. to keep zer- 
tain matters away from Courts and 
now the most important question is 
what was granted to the Rulers by the 
Constitution and how far their rizhts 
could be enforced in a Court of Law. 
Paramountey as such was no morz as 
there was no paramount power and no 
vassal. The Rulers had - lost their 
territories and their right to rule and 
administer them. They were left nly 
a recognition of their original tite, a 
privy purse, their private properties 
and a few privileges. These rights 
wére the only indicia of their former 
sovereignty but they enjoyed them by 
the force of the Constitution although 
in every respect they were ordinary 
citizens and not potentates. The para- 
mountcy which the Crown exercised 
over them was different. Then the 
Crown had an absolute . freedom to 
make and unmake Rulers in the exer- 
cise of paramountcy. The Constitu- 
tion ensured the position of the Euler 
and his successor with regard to the 
Privy Purse and privileges, althzugh 
leaving the President the right to con- 
fer that status on a Ruler by recogni- 
tion. This result was reached by irea- 
ties, covenants and agreements. 


38. The source or origin of 
paramountcy of the Crown was nct the 
treaties, sanads or agreements. There 
‘were no paramountcy rights by reason 
of which the British were paramount 
but because they were paramount, 
therefore, they had. paramountcy 
rights. When paramountcy laps=d it 
did not fall on the shoulders of Indian 
Government. The right to recognise 
a Ruler from out of several claimants 
was not an act of peramountcy. The 
selection had to be in accordance with 
law and custom. It was not the arbi- 
trary power which made the conzerral 
of Rulership a gift from the Czown. 
There is no provision to that effect in 
the Constitution or even the Caven- 
ants and Agreements. That the Con- 
stitution gave the rignt to the Presi- 
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dent to recognise a Ruler for the time 
being, is apparent enough but it can- 
not be stretched to give a paramountcy 
of the same character as that enjoyed 
by the British crown. Tə claim such 
a paramountcy one has to ignore com- 
pletely the arrangements by which the 
Rulers parted with their territories 
and Ruling rights and. were assured of 
their Privy Purses and privileges. 
These rights became constitutionally 
protected rights which sc long as the 
Ruler’s line was not extinct belonged 
to the Ruler for the time being. In 
one sentence when the guarantees 
were given by the Constitution para- 
mountcy, if any, went out. If it was 
intended that rightful claims could be 
disregarded, at any time, a very clear 
provision authorising that they be 
overridden would have been included. 
On the other hand Article 362 says in 
admonitory terms that in the exercise 
of the power of Parliament or of the 
Legislature of a State to make laws 
or in the exercise of executive power 
of the Union or of a State, due regard 
shall be had to the guarantee or assur- 
ance given in any such Covenant or 
Agreement as is referred to in Cl. (1) 
of Article 291 with respect to the 
personal rights, privileges, and digni- 
ties of the Ruler of an Indian State 
This provision is rather the converse ` 
of paramountcy inasmuch as it com- 
pels the two limbs of Gcvernment to 
have ‘due regard’ to the guarantees 
and assurances given to the Rulers. 


39. There can be no para 
mountcy against a citizen of India and 
the Rulers today are not potentates 
they were. They are citizens of India 
like other citizens albeit with some 
privileges and privy purses which 
other citizens do not get. That is an 
accident of history and with the. con- 
currence of the Indian people in their 
Constituent Assembly. The power that 
has been exercised against them must, 
therefore, be justified under the Con- 
stitution and the laws and not by in- 
voking a nebulous doctrine of para- 
mountey which Lord Jowitt describes 
ae his Dictionary of English Law 
thus: 


“The relationship of the Sovereign 
as Emperor of India to the rulers of 
the native States, terminated by the 
Indian Independence Act, 1947” 


40. The Attorney General con- 
tended that Article 363 ‘recreated 
paramounicy.’ That article was intend- 
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ed. to keep certain matters outside the 
jurisdiction of the Court. It must be 
construed according to its own terms. 
No meaning, beyond what the words 
convey, can be attributed to those 
words 
doctrine. What those words mean _ I 
shall consider later but I reject. the 
claim that the President or the Gov- 
ernment of India can. invoke the 


doctrine to sustain an illegal iroad, 


upon the rights of citizens. 


41. Nor is the argument that 


this was some kind of an ‘act-of State’. 


of any more validity.. This Court has 
ruled on more than one occasion that 
an ‘act of State’ is not available 
against a citizen. An act of State is 
a sovereign act which is neither 
grounded on law nor does it pretend 
to be so. It was described by me, 
quoting from Fletcher-Moulton L. J. 
Salaman v. Secy. of -State for India, 
(1906) 1 KB 613° at p. 640, as ʻa 
catastrophic charge constituting a 
new departure’, in the State of 
Saurashtra v. Memon Haji Ismail, 


(1960) 1 SCR 537 at p. 544 = (AIR. 


1959 SC 1383 at p. 1387). I have 


not been able to better that expres~.. 


sion. I further pointed out that ‘in 
civil commotion, or even in war or 
peace, the State cannot -act.‘catastro- 


phically’ outside. the ordinary ` law- 


‘and there is. Iegal remedy. for its 
wrongful acts against its own subjects 
or even a friendly alien within the 
State? I may again reaffirm the obser- 
vations in that case based upon the 
statement of the law by Lord Kings- 


down in Secy. of State in Council for. 


India v. Kamachee Boye Sahaba, 
five?) 13 Moo PC 22. This is what 
said: 


“The question thus is aes Did 


the State or its agents purport to act 


‘catastrophically’ or subject to the 


ordinary course of the. Law? This. 
question was posed in (1859) 13 Moo 


PC 22 by Lord . Kingsdown in these 
words: 


‘What was the real dadasal 
the act done in this case? 
seizure by arbitrary power on behalf 
of the Crown of Great Britain, of the 
dominations and property of a neigh- 


bouring State, an act not affecting to. 


justify itself on grounds of Municipal 
Law? Or was it, in whole or in part, 
a possession taken by the Crown under 
colour of legal title of the property of 
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by resorting to. the imperial 


- by his own independent steps. 


Was it a 


A.I. EB. 


the late Raja of Tanjore, in trust for 
those who, by law, might be entitled 


` to it on the death of the last posses- 


sor? If it were the latter the defence 
set up, of course: has no foundation’.” 

The defence is not available if there 
is only a colour of legal title against 


.a citizen. In that event the . action 
must fail unless supported by law. 
_ Since there are no sovereign or politi- 
“eal powers under our -:Constitution 
` every action of the Executive limb of. 


Government must seek justification in 
some. law. The very existence | of 
Article 363, which is: said to incorpo- 
rate some kind cf paramountcy or act 
of State, shows that there is no. poli- ` 
tical power outside -the law, other- - 
wise an additional bar would hardly 
have ‘been necessary. . 


42. ` - The learned : Attorney 
General when faced .by the rulings on 
the act of State of this Court and the 
English. Courts, . gave up the attempt 
for justification as such and pleaded 


‘that the Covenants and Agreements 


created “imperfect obligations’. The 
phrase ‘imperfect: cbligations’ is more 
often to be met within the Law of Con- 
tract but it was applied by Tindal C. J. 
to political treaties in G. Gibson and 
Ors. - Assignees of.:J. Mallandaino, 
Bankrupt v. The East: India Co., (1839) 
132 ER 1105. There the. claim was 
made by a retired Military Officer for 
pension against the Directors of the 
East India Company based on certain 


‘treaties. It was held that such agree- 


ments. lacked vinculum juris. The 
phrase | ‘imperfect obligations’ was thus 
used in regard. to individuals as sub- 


‘jects of international rights. and duties. 


The recognition in an international 
treaty or other instrument of rights 
ensuring to the benefit of individuals 
other than the. parties fo the agree- 
ment, is sometimes held not to confer 
the right of enforceability at the in- 
stance of such‘other persons. There- 
fore, the beneficiazy under these rights 
cannot take measures to enforce them 
In the 

case 


Peter Pazmany . University,* 


‘the Permanent Court of International 


Justice observed: 


“Tt is srele necessary to Joint ; 
out that the capacity to`possess civil 
rights does not necessarily imply the 
Peay to exercise those rights one- 
self”, 


® (Series A/B No. 61 p. 231) 
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Thus a rule of International Law 
formerly held the field that persons 
holding such rights are incapable of 
asserting them in tke internaticnal 
sphere or in the Municipal Courts: The 
instrument may make them owners of 
rights and yet take away the remedy 
from them. This is the sense in which 
Tindal C. J. used the phrase ‘lacking 
in vinculum juris’. 


43.. This position has now alter- 
ed and there is a rethinking on the 
subject. It is now gradually gairing 
recognition that if there be some 
municipal legislation giving enforce- 
ability to the. right, then the right can 
be claimed in a Municipal Court. 
This change of view followed the 
Advisory Opinion of the Permarent 
Court of International Justice. in the 
furisdiction of the Courts of Damzig 
fn the matter of Railway Officials in 
Danzig. (**) The rights- given by a 
treaty received a broader acceptence 
there. This case gives an exposition of 
the rights of individuals in the inter- 
national sphere and the Munic:pal 
Courts. The argument of Poland in 
the case was that the agreement be- 
tween Poland and Danzig regulazing 
the conditions of employment of the 
Railway Officials taken over in Rail- 
way Service, created rights.only be- 


tween Poland and Danzig and as that. 


agreement was not incorporated in the 
laws of Poland, it created no rights 
for individuals, and that the Danzig 
Courts had no jurisdiction to decide in 
respect of those rights. The Court 
did not accept the contention. It 
observed: 


“It may be readily admitted that, 
according to a well-established princi- 
ple of international law, the Beam- 
tenabkommen, being an international 
agreement, cannot, as such, create di- 
rect rights and obligations for private 
individuals. But it cannot be disputed 
that the very object of an interna- 
tional agreement, according to the in- 
tention of the contracting parties, may 
be the adoption by the parties of some 
definite rules, creating individual 
rights and obligations and enforceable 
by the national Courts. That there is 
such -an-intention in the present case 
ean be established by reference to the 
terms of the Beamtenabkomm=:n.” 
(Page 17) : 


(**) Advisory Opinion No. 15, series 
B No. 15. 
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44, Before dealing with the po- 
sition of the Rulers. themselves, let me 
illustrate the application of this obser- 
vation. in our country in relation to 


third parties, safeguarded by ar inter- 


national agreement. The Covenants and . 
Merger Agreements contained clauses 
guranteeing continuance cf service to 
the Civil Servants and of their pen- 
sions. Those Civil servants would not 
have been able to enforce these agree- 
ments in Municipal Courts by their own 
individual steps if there was no law or 
the rights were not otherwise recognis- 
ed. But when they shared with the 
Civil servants of the former British 
India, the benefits of Articles 309-311 
of the Constitution and the Rules gov- 
erning such services, it is not possible 
to deny to them the benefits that the 
Constitution and the Rules confer. 
The Covenants cannot then be said to 
create ‘imperfect obligations’ since the 
Constitution takes the matter into itself 
and gives them its own guarantees. The 
individual rights and obligations no 
doubt originally flowed from a con- 
tract between High Contracting Parties 
and might not have created a vinculum 
juris in favour of third parties but the 
Constitution having granted: rights and 
created corresponding obligations, those 
rights and obligations are enforceable 
in our Courts. This Court has ruled 
on many occasions that a recognition 
of rights by law or otherwise makes 
them justiciable: see for example 
State of Rajasthan v. Shyam Lal, 
(1964) 7 SCR 174 = = (AIR 1964 SC 
1495). 


_ 45. he case of the Rulers is a 
fortiori for they are the contracting 


- parties.. In so far as those guarantees 


became a part of our Constitution 
and were included in various statutes 
passed by Parliament such as the 
Income-tax Act, the Wealth-tax Act, 
etc, they would be enforceable ac- 
cording to the tenor of the Constitu- 
tion and the other laws (subject of 
course to such bar as the Constitution 
creates by Article 363). Then no 
question of an ‘act of State’ or of ‘im- 
perfect obligations’. arises. To - sus- 
tain the President’s act repudiating 
the rights and obligations on the basis 
of a discarded theory of ‘imperfect 
obligations’ would drain the Constitu- 
tion and the laws of their efficacy by 
an executive act without amendment 
of the Constitution or the laws and 
that cannot be permitted. This is not 
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a right for enforcement in foro cons- 
cientiae to make good, or of which the 
performance could only be sought for 
by. petition, memorial or remonstrance. 
This is a case for an action in a 
Court of Law if the dispute is not 
SN by the Constitution itself. 


46. Therefore: there is no bar 
to the jurisdiction of this Court except 
that created by Article 363. The am- 
bit of that bar will be worked out by 
me on the terms of that article IJater 
but before that bar can be applied one 
must know what is it that is in con- 
troversy here. The main dispute is as 
to the validity of the action“ of the 
President in withdrawing -recognition 
from the Rulers without an exception. 
The petitioners question the power, 
authority and jurisdiction of the Presi- 
dent to do so. They characterise the 
act as mala fide, ultra vires and there- 


fore a nullity. I will consider the 


matter in the same order. 


47. The charge of mala fide 
action in this connection can only mean 
want of good faith. Good faith `ac- 
cording to the definition in the General 
Clauses Act means a thing which is 
in fact done honestly, whether it is 
done negligently or not. In other 
words an act done honestly must be 
deemed to be done in good faith Mr. 


'Palkhivala described the act as want- 


ing in good faith and relying on many 
cases contended that want of good 
faith must avoid the act. It is hardly 
necessary to refer to those cases here 
as it is well settled that lack of bona 
fides unravels every transaction. T 
do not think that it is open to Mr. 
Palkhivala to describe the act as 
wanting in good faith without plead- 
ing any collateral fact. Further it is 
not open to me to probe: the reasons 
for a decision by the President. To 
begin with under Article 74 (2) the 
question, whether any and if so what, 
advice was tendered by the Ministers 
to the President cannot be inquired 
into by any Court. Again by Arti- 
cle 361 (1) the President is not 
answerable tō any Court for the exer- 
cise and performance of the powers 
and duties of his office or for any act 
done or purporting to be done by him 
in the exercise of those powers and 
duties except in an investigation of a 
charge under Article 61. All that is 
saved is that appropriate proceedings 
against the Government of India can 
be taken. Therefore, whether the 


Scindia v. Union of India A.LR. 


President acted rightly or wrongly in 
the matter may be decided against the 
Government of India without question- 
ing the conduct of the President. 
Therefore, the only question open is 
whether the act of the President was 
ultra vires the Constitution. 


48. The question of-ultra vires 
was put thus by the petitioners: 


“An executive exercise of power 
must be in accordance with the Con- 
stitution under Article 53. Article 362 
says that the President must exercise 
the power with’ due regard to the 
guarantees and assurances. The Presi- 
dent in his acticn. has completely dis- 
regarded Articles 291 and 362 and by 
withdrawing the recognition of the 
Princes has acted ultra vires the Con- 
stitution. Under Article -73 the Exe- 
cutive power cf the Union is con- 
terminous with the law making power 
of Parliament. When Parliament 
refused to amend the Constitution, the 
President’s power did not extend that 
far by executive action. By his exe- 
cutive act the President has denud- 
ed Articles 291 and 362 of their con- 
tent forever. The President was. re- 
quired to recognise the Rulers and has 
with one stroke withdrawn the re- 
cognition. He is trying to do in- 
directly what Parliament refused to do 
‘directly. that is to say remove Arti- 
cles 291, 362 and 366 (22) from the 
Constitution. This has been done 
without a hearirg to the Rulers and is 
in breach of accepted principles of 
natural justice. The rule of law pre- 
vails and no unconstitutional act of 
any authority, unsupported by law, 
can avail: 1964-2 SCR 454 at p. 460 
= (AIR 1967 SC 1170 at pp. 1173, 
1174). : 


The action is not only against the 
Constitution but it also affects’ a large 
body of. tax and other concessions. 
Prominent among them are Wealth - 
Tax Act, 1957, Sections 2 (p) and 5 (1) 
(iii), Gift Tax Act, 1958, Section 5 (1) 
(xiv), Hindu Succession Act, 1956, 
Section 5 (iii), Income-tax Act, 1922, 
Section 4 (3) (x); Income-tax Act, 1961, 
Section 10 (19), Estate Duty Act, 1953, 
Section 33 (1) (D); Part B States (Taxa- 
tion Concessions) Crder, 1950, Cl. 15; 
Sea Customs Art, 1878, Section 23. 
Freedom from prosecutions and Civil 
suits to a certain extent is assured res- 
pectively by the Code of Criminal 
Procedure, 1898,-Section 197~A and the 
Code of Civil Procedure, 1908, Sec- 
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tions 87-A and 87-B read with S=c- 
tions 85 and 86. These privileges have 
fallen with Rulership and it could 
not have been intended that these 
laws would be rendered nugatory by 


the expedient of removing the 
Princes”, Š 
49. The power to withdraw re- 


cognition from a Ruler is claimed by 
the Attorney General to be implicit in 
Article 366 (22) because it defines a 
Ruler in terms of recognition ‘for the 
time being’ by the President. It is 
also contended that the power to re- 
cognise itself includes the power to 
withdraw recognition. It is, therefore, 
necessary to see how far the President 
ean go on the words of the article. 
The critical words in the article are 
‘for the time being’. These wcrds 
show that the Ruler is a person, who, 
to be considered as a Ruler must, at 
any given moment of -ime, be recog- 
nised by the President whether he 
be the original signatory of a Coverant 
or Agreement or his successor. The 
words thus indicate that only one per- 


son at a time can be recognised asthe. 


It also shows a 
continuity of succession so that an 
interregnum is avoided. It does show 
that Rulership cannot be permarent 
since the continuance as Ruler depends 
upon the continuance of the recogni- 
tion. But the definition neither ex- 
pressly nor by implication places the 
power in the hands of the President to 
say that although a Ruler was in 
existence or a successor was available 
that, there shall be no Ruler of any 
particular State. Such a power does 
not flow from the definition which 
contemplates the existence of a Ruler 
for the time being. The phrase ‘for 
the time being’ cannot mean that any 
person can be appointed who has no 
‘claim whatever or that temporary ap- 
pointments may be made or that no 
appointment need be made. The con- 
tinuity of a Ruler of an Indian State 
is obligatory so long as the Ruler is 
alive or a successor can be found. It 
may be that. where the line becomes 
extinct (as happened ir:.some cases) or 
no suitable successor could be found 
that no Ruler need be recognised. But 
where the Ruler exists or there is a 
suitable successor the power to re- 
cognise a Ruler is implicit just as 
much as the power to withdraw re- 
cognition in suitable cases. The Union 
Government cannot escape this ob_iga- 
tion by invoking paramountcy or s>me 


Ruler of a State. 
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state policy. The obligation to re- 
cognise a Ruler is bound up with the 
other guarantees contained in Arti- 
cles 291 and 362. The definition in 
Article 366 (22) is merely the key to 
find a particular Ruler. The with- 
drawal of recognition from all the 
Rulers renders the guarantees as also 
the relevant articles of the Constitu- 
tion inoperative. It could never be 
the intention of the Constitution that 


` by an Executive act the operation of 


those articles would come to a stop. 
The action of the President has the in- 
direct effect not only of abrogating 
these articles but also of rendering 
certain provisions in the Income-tax 
Act, Wealth Tax Act, the Gift Tax 
Act, the Codes of Civil and Criminal 
Procedure, etc., completely otiose. 
Executive action can never be allow- 
ed to have that effect unless the power 
is explicitly conferred. The intention 
of Article 366 (22) is exactly the con- 
verse of what the Union Government 
understands it to be. 


50. The answer to the first 
question is that the power of the 
President was wholly outside Arti- 
cle 366 (22). However wide that 
power, it does not extend to withdraw- 
ing recognition of all the Rulers by a 
mid-night order. The President was 
incompetent to do so and, therefore, 
his act must be treated as a nullity. 
This question is indepencent of Arti- 
cle 363 and has no bearing upon any 
Covenant, ete. It relates only to the 
power of the President in behalf of 
recognition of Rulers and withdrawal 
of recognition. The Court is, there- 
fore, free from Article 363 to consider 
whether the act can be sustained or 
not. That Article only applies to acts 
within the four corners of the Article 
and not to acts wholly outside. I will 
show later how that bar can operate 
on Article 366 (22) when I consider 
Article 363. For the present I state 
my conclusion that having considered 
the matter I am satisfied that the act 
must be declared to be ultra vires and 
a nullity. This answers the first ground 
of attack in favour of the petitioners. 
The question, is however, reserved for 
answer whether I am barred by Arti- 
cle 363. 


51. Before I consider the 
matter from the angle of the Articles 
of the Constitution bearing upon the 
controversy and the bar cf Article 363 
I wish to dispose of one matter which 
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is also, in a manner of speaking, a 
bar at the very threshold. That bar 
would arise if this is not a petition 
covered by Article 32. The petitioners 
seem to base their claim to relief on 
four grounds: 

(a) that the order of the Presi- 
dent is a nullity; 

(b) that by The order of the Presi- 
dent their privy purses are stopped 
and that is an infringement of Arti- 
cles 19 (1) (f) and 31; © 

(c) that the ‘order also deprives 
them of their privileges and some are 
property rights and some affect per- 
sonal liberty; and’ 

(d) that statutory rights under cer- 
tain statutes (already mentioned above) 
are destroyed and they result in depri- 
vation of property through illegal 
taxes. l , 

52. It is sufficient for this pur- 
pose to find out if any right of pro- 
‘Tperty is involved. The most outstand- 
ing effect of the order is the depriva- 
tion of the Privy Purses. These Privy 
Purses are charge on and paid out of 
the Consolidated Fund of India, free 
of all taxes on income (Article 291). If 
the payments are obligatory and they 
can be regarded as property a petition 
under Article 32 will lie as the action 
to deprive the- Rulers of their Privy 
Purses must be an infringement of 
‘Articles 19 and 31. 

53. Therefore, T need begin only 
with the Privy Purses, the stoppage 


of which is the direct consequence of - 


the order withdrawing recognition. A 
preliminary point arises under Arti- 
cle 19 whether the Rulers can be re- 
garded as citizen. I have assumed 
this so far as I cannot see how other- 
wise they can be described. In Bagwat 
Singh Bahadur of Udaipur v. State of 
Rajasthan, (1964) 5 SCR 1 at p. 6 = 
(AIR 1964 SC 444 at p. 446) it is laid 
down that:— ` 


“The appellant has also, since 
the Constitution, been a citizen. of 
India, and his recognition as Ruler 
under Article 366 (22) of the Consti- 
tution has not altered his status, but 
as a citizen he is undoubtedly assur- 
ed a privileged position”. 


Therefore, the matter can be consider- . 


ed both under Article 19 and Arti- 
cle 31. 


: 54. In two cases of the Court 
Madhaorao Phalke v. State of Madhya 
Bharat, (1961) 1 SCR 957 = (AIR 1961 
SC 298) and State of Madhya Pradesh 
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v. Ranojirao Shinde, (1968) 3 SCR 489 


. = (AIR 1968 SC 1053), pensions and 


cash grants were regarded as property. 
The reason for the decisicn-is not 
as fully given as the importance of the 
subject required and, therefore, I per- 
mit myself to say a few words here. 


55. I shall show later that the 
obligation to pay the Privy Purse to a 
Ruler is absolute and the right to 


- Claim it when due subsists in each 


Ruler. This is a position for the en- 
forcement of Fundamental Right to 
property and therefore the petitioners 
must show that a right to property is 
infringed or is in imminent danger of 
being threatened. >The learned 
Attorney Generel questioned the com- 
petency of these petitions and the 
claim that property rights were in- 
volved. According to him the right is 
one to- continue to receive a payment’ 
de futuro and no more. A right to 
receive payment is not, according to 
him, a right to property. 


56. The attempt is to equate 


_the periodic payment as being in the 


nature of payments of debts. It is 
said that this creates a right in per- 
sonam and not a right in rem. There- 
fore, there is enforcement of an obli- 
gation in personam but not a right to 
reach property. which can be said’ to 
belong to the Rulers. I- do nct accept 
the contention of the learned ANOTE 
General. 


- 5l In his- summary of the Law 
of Contract (p. 124) Langdell remark- - 
ed that ‘a debt according to the 
popular conception of the term, is a 
sum of money belonging to one per- 
son (the creditor), but in the posses- 
sion of another the debtor’. He 
questioned this approach. Blackstone 
contrasted property in possession and 
property in action and held contracts 
to be within the latter (*). He was in 
effect thinking of a debt. According 
to him property in action exists: 

“" "Where a man hath not the oc- 
cupation, but merely a-bare right to 
occupy the thing in question, the pos- 
session whereof may, however, be re- 
covered by a suit or action at. law 
He was of opinion ‘that till then the thing 
or its equivalent, remains in suspense, 
and the injured party has only the right 


*(See Cominentariės VoL Il XXV 
pp. 396-398). 
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and not the occupation. It being a thing 
in potentia and not in esse it is. only a 
thing in action and not possession: Sohm 
(The Institutes) also says that till the ful- 
filment.of the obligations the creditor has 
right only against the debtor and not 
against a thing. ce i 


58. . This old concept of property 
is no longer held to be true. Markby (*) 
‘regards the liability -of the promiscr as 
itself a thing which is capable of tein 
bought and sold, assigned and transfe 
and if of money value may itself be re- 
garded as an object of ownership. An 
obligation according to him is as much a 
res as any other property and the only 
difference is in the mode of enjoynent. 
The creditor realizes this ownership by 
compelling the debtor to perform his ob- 


ligation. As illustration he gives a zate- 
logue of passive rights of ownership. 
Anson (Principles of Law of Contract) 


supports him by pointing out that ar ob- 
ligation is a right of control exercisable 
by one person over others for acts which 
have a money value. 


59. The dynamic theory of ot liga- 
tions regards a debt as a claim tc ‘an 
equivalent in value to a floating ckarge 
against the generality of things which are 
the properties of the debtor’, From this 
is developed ‘the notion of a credit-debt 
where property rights arise from a pro- 


mise, express. or implied in respect cf as-. 


certained or readily ascertained sums of 
money. Thus a debt.or a liability tc pay 

money passes through four stages. First 
- there is a debt not-yet due: The debt 

has not yet become a part of the obli- 
-gors ‘things’ because no net liability ‘has 
yet arisen. The second stage is when the 
liability may have ariser: but is not either 
ascertained or admitted. Here again 
the amount due has not become a pert of 
the obligor’s things. The third staze is 
reached when the liability is both escer- 
_tained and admitted. Then it is prozerty 
proper of the debtor in the creditors 
hands. The law. begins to recognise such 
property in insolvency, in dealing wäh it 
in fraud of creditors, fraudulent prefer- 
ence of one creditor against another, sub- 
rogation, equitable estoppel, stoppage in- 
transitu etc. A credit-debt is‘then a debt 
fully provable and ` which is fixed and 
absolutely owing. The last stage is when 
the debt becomes a judgment-debét by 
reason of a decree of a Court. Thus an 
American Judge held ‘outstanding tncol- 


*(Elements of Law 1871 6th Edn. p. 820). 
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lected accounts’ as property: Standard 
Marine Insurance Co. v. Board of As- 
sessors, 123 La 717 at p. 720. It is be- 
cause of this that the French Law in- 
cludes such obligations in mobiles. 


. 60... Applying. these tests to the 
Privy Pursés, it is clear that they would 
be property. As soon as an Appropria- 
tion Act is passed there is established a 
credit-debt and the outstanding Privy| ` 
Purse becomes the property of the Ruler! 
in the hands of Government. It is also 
a sum certain and absolutely payable. 


61. The learned Attorney-General 
however contends that Article 291 which 
charges the Privy Purse on the Consoli- 
dated Fund of India, to ke paid to the 
Ruler free of all taxes on income does 
not provide that it shall be paid and, 


‘therefore, the Article only lays down the 


source and manner of payment but crea- 
tes no right to claim, receive or enforce 
payment: In my judgment this is a com- 
plete misreading of the Article. 


- 62. The word ‘charged’, is a term 
of art. In general Jaw ‘a charge’ creates 
a pledge and also a priority in payment. 
The word also denotes in parliamentary 
practice non-votability. ‘The latter mean- 
ing distinguishes’ it from those items 
which are payable indiscriminately from 
the same fund. The result of charging a 
sum on the Consolidated Fund is to pro- 
vide that its destination shall not be al- 
tered even by vote. of Parliament and the 
charging is sufficiently effective for en- 
suring the right application. It also some- 


_ times creates priorities as in the Consti- 


tutions of some other countries. In our 
Constitution numerous items of payment 
are charged on the. Consolidated Fund 
but no priority inter se is established, 
Yet Article 291 makes the amount pay- 
able to the Ruler and, therefore, creates a 
right in him to demand it. The words 
of the Article are ‘shall be charged on and 
paid out of etc”: The article makes the 
payment obligatory. The words when ex- 
panded read ‘shall be charged on and 
shall be paid out of etc. The direction to 
pay is in no uncertain terms. The article 
is thus self-ordaining. The recipient is 
mentioned in (b) where the Article says 
‘and-the sumis so paid to any Ruler’ and 
this shows who is to be paid. Therefore, 
the article in addition to the source and 
manner also Jays down that it shall be 
paid and paid free of taxes on income 
to the Ruler. The Article thus not only 
creates a liability but also a right in the 
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Ruler. It 


is self-supporting and sel- 
ordaining. : 


63. The learned Attorney-Gene- 
ral contends that even accepting all ‘this 
as a valid construction of Article 291 
of the Constitution, the petitioners must 
fail because they are seeking either to 
enforce the Covenants and Agreements 
or on seeking to enforce a ‘provision : of 
the Constitution relating to such Coven- 
ants and Agreements. The same argu- 
ment is also raised in respect of articles 
862 and 366 (22). According to him the 
petitioners stand excluded by Article 363. 
This is the crux of the case before us. 
The answer to this .question depends on 
the meaning to be - attributed to the 
four articles in question, and determines 
the fate of these petitions. 


64. I begin with Article 363. That 
article was quoted in extenso earlier. 
The learned Attorney-General used the 
historical events as background - for his 
contention that Article 868 must be con- 
strued as giving an exclusive right of 
determination to the President on the 
subject of recognition and withdrawal of 
recognition. He submitted that just as 
an act of State cannot be questioned in 
. a Municipal Court so also the withdra- 
wal of recognition cannot be called in 
question. He cited a large number- of 
authorities in support of his case that an 
act of State is not shies to the Setiny: 
of the Courts. ~ 


65. The question here is not une 

of an act of State. Nor can any assu- 
rance be drawn from the doctrine of” act 
of State. What we have to do is to cons- 
true the. article. It bars jurisdiction of 
Courts. It has no ‘bearing . > upon’ the 
rights of the Rulers as such. It neither 
increases nor reduces those ‘rights by an 
iota. I shall presently attempt. to find 
out its meaning. Before I do so I must 
say that it is a well known rule of inter- 
pretation of provisions barring the juris- 
diction of Civil Courts that they must be 
strictly construed for the exclusion of the 
jurisdiction of a Civil Court, and least 
_of all the Supreme Court, is not to be 
lightly inferred. The gist of the pre- 
sent dispute is whether the article bars 
the relief to the petitioners although as 
held by me, the order of the President 
is ultra vires. 


66.. The article commences with 
the opening words ‘notwithstanding any- 
thing in this Constitution.” These exclu- 
sionary . words are. no “doubt. potent 
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enough to exclude every ‘consideration 
arising from the other provisions of the 
Constitution ‘including the Chapter on 
Fundamental Rights, but for that reason 
alone we must detenmine the scope of 
the article strictly. The article goes: on 
to say that jurisdiction of all Courts in- 
cluding the Supreme Court is barred ex- 
cept that the President may consult the 
Supreme Court. Having said this the 
article ‘goes on to specify the matters on 
which the jurisdiction is barred. This it 
does in two parts. The first part is: 


“in any dispute arising out of any . 
provision of a treaty etc. which was èn- 
tered into or executed before the com- 
mencement of this Constitution by any 
Ruler of an Indian State to which the 

ernment of the Dominion of India 
was .a party and which has or has’ been 
continued in operation after such com- 
mencement.” 


This shows that a dispute relating to the 
enforcement, interpretation or breach of 
any treaty etc. is barred from the Courts’ 
jurisdiction. The words ‘arising out of 
the ‘provisions of a treaty etc.” limit the 
words. .Thus if a treaty, covenant etc., 
is characterised as forged by any party, 
that would not be-a dispute ‘arising out 
of any provision of a treaty, covenant, 
etc.” That dispute would . be whether 
there is a genuine treaty or not. This 
illustration is given by me to show that 
the exclusion is nat all embracing. . The 
dispute to be barred must „arise from ; a 


provision of the treaty,. ete: 


67.. The. “second ` part“ bars the 
Courts’ jurisdiction ‘ in any dispute in rès- 
pect of any right accruing under or any 
liability or obligation arising out of any 
of the provisions of this Constitution 
relating to any such treaty ètc? Here 
the dispute must be in respect of a right 
which accrues under a provision of the 
Constitution or the liability or obligation 
must arise similarly from a provision. The 
words ‘provisions ‘of this Constitution’ are 
not left unqualified. They could not be 
left unqualified for then the latter part 
would have barred every dispute from 
the Courts. The provision had to be 
pointed out. The article however does 
not refer- to any article by its number. 
If the article had said in any dispute in 
respect of any right accruing, under or 
any liability or obligation arising, out of 
Articles 291, 362 and 866 (22), all con- 
troversy in this case would have been at 
an end. But the article uses a qualifying 
phrase which does not name , but- des- 
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cribes the provisions. A search -has, 
therefore, to be made with a view to de- 
termining which provision answers the 
description and which does not. In other 
words, we have to satisfy ourselves, þe- 
fore we deny our jurisdiction, that of the 
Articles 291, 362, 366 (22) which one, or 
all of them answer the description. The 
requirement is that the article musi be 
a provision ‘relating to’ a treaty covenant, 
etc. I must therefore examine each of 
the three Articles 291, 362, 366 (2%) to 
discover if all of them and, if not, which 
of them would fit in with those words. 


68. . The learned Attorney-Gene- 
ral practically read every word through 
some dictionary or other. The words are 
‘relating to. They mean that the pzovi- 
sions must bear upon treaties, etc. a3 its 
dominant purpose or theme. It is not 
sufficient if the treaties,: etc., are men- 
tioned there for some collateral purpose. 
During the course of arguments I illus- 
trated my meaning by referring to Arti- 
cle 102 which provides that a perscn is 
disqualified if he is an undischarged ‘in- 
solvent and asked the question whether 
the provision could be said to be ‘relat- 
ing to membership or to insolvency and 
got the obvious answer that it is the for- 
mer. The fact. that it mentions ‘insol- 
vency, ‘insanity’ etc., does not make it 
any other than a provision relating to 
membership of Parliament. The comi- 
nant purpose and theme of the article is 
one and one only and that has to be dis- 
covered before one can say that it is 
‘relating to’ this or that. A similar Mus- 
tration is to be found im Article 105 (8) 
where a provision is to be found relating 
to powers etc., of Indian Parliament and 
not to those of the House of Commons. 
Therefore, in trying to find out whether 
any provision.is ‘relating to’ a treaty, etc., 
it is not enough to find a menticn of 
treaty etc.’ That may be for a subsidiary 
purpose, not sufficient to qualify for con- 
sideration as the dominant theme. It is 
the dominant purpose and theme which 
alone determines the quality of the pro- 
vision. i l 

69. I shall now apply this test to 
Articles 291, 862 and 866 (22) begimning 
with Art. 862 since to my mind it is the 
plainest of all and is definitely within the 
description. It provides directly for the 
enforcement of guarantees and assurances 
by requiring Parliament, the Legis- 
Jatures and the Executive Governments of 
the Union and the States to have ‘due 
regard’ for those guarantees and as- 
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surances. The article can only be used to 
support a claim to rights, privileges and 
dignities. Its dominant’ theme is the 
rights, privileges and dignities of the 
Rulers under Covenants and Agreements 
and therefore, the provision is ‘relating 
to” Covenants’and Agreements. The re- 
ference to Article 291 does not influence 
the application of the test to Article 291 
because that is merely a legislative de- 
vice and does not tie the two Articles 
together. It only saves repetition of cer- 
tain. phrases already used in Article 291 
If Article 862 were earlier in the Consti- 
tution the phrase would have occurred in 
it and would have been referred to in the 
other article. Therefore no conclusion 
can be drawn from this description in 
Article 362. Therefore Article 362 is one 
of the provisions relating to a treaty, 
covenant etc. A litigant invoking its aid 
really- relies on a provision relating to a 
Covenant ete. 


70. I shall now consider Art. 366 
(22). That is only a definition clause. It 
is intended to point out who is the Ruler 
and of which State. It doessoby saying 
that a Ruler is a person (a) who entered 
into a Covenant or Agreement before the 
commencement of the Constitution and 
the payment of any sum free of tax had 
been guaranteed or assured by the Gov- 
ernment of the Dominion of India as 
Privy Purse or (b) the successor of such 
Ruler. For purposes of (a) the same re- 
petition is again avoided by the same 
legislative device of referring to Arti- 
cle 291 for brevity. This Article renders 
the certainty of assumption of Rulership 
to depend upon recognition and that re- 
cognition is worked out primarily under 
Covenants and Agreements. The domi- 
nant and immediate purpose and appli- 
cation of the Article depends upon Cove- 
nants and Agreements. I have earlier 
said that the President in recognising a 
Ruler or withdrawing his recognition does 
not act arbitrarily but in the light of 
Covenants and Agreements. All such in- 
struments mention law and custom of the 
family except the Bhopal Agreement 
where a local statute has to be observed. 
The selection of a Ruler’s successor thus 
has to be worked out under a Covenant 
or Agreement. The Article, therefore, 
has for its dominant purpose the selection 
of Rulers through the application of the 
Covenants and Agreements. After the 
President has exercised his jurisdiction 
and power to recognise a Ruler according 
to his understanding of the implications 
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of a Covenant etc., no one else has juris- 
diction to enter upon the same question 
unless it can be proved that the act was 
null and void in toto. When the Presi- 
dent acts within the four corners of his 
authority the matter is barred by Arti- 
cle 363. If this- were not so then the 
recognition of a Ruler or successor by the 
President would be subject to further 
confirmation by the Courts and that is 
not the meaning of Article 866 (22). ` 
71. During the course of argu- 
ments I pointed out that if the- Maharaja 
of Jhind were recognised as the Nizam of 
Hyderabad, there would be no appli- 
cation of Article 366 (22) and the action 
so wholly arbitrary as not to be protect- 
ed by Article 868. The answer was that 
the President would. never do so. But 
who would have thought in 1950 that re- 
cognition of all the Rulers- would be with- 
drawn by a single order? Therefore, 
extreme examples are necessary to solve 
extreme cases. I have questioned the 
action of the President because the bar 
of Article 863 does not operate. Neither 
is the recognition of an original signa- 
tory of a Covenant or Agreement involv- 
ed, nor the recognition of a’ successor. 
The act is not even one which the Court 
leaves alone because the 
exercised in a manner and to the extent 
a President in the proper discharge of 
his functions can go. What is done is 
to take away recognition from all Rulers 
and as such power does not flow from 
Article 866 (22), the bar of Article 363 


does not apply to such a dispute. It 


arises neither from the Covenants ete. 
nor from the provisions of the Constitu- 
tion. It ceases to have the protection of 
Article 863. a as 


72. Article 863 immediately fol- 
lows Article 862. Although not much 
significance can be attached to the collo- 
cation of the articles, it is to be noticed 
that the exclusionary article wants us to 
search for a provision relating to a treaty 
etc., before staying our hands. - It does 
leave the matter open when it could 
have ruled out the mystery by naming 
the articles under which relief was to be 
barred. By applying the test, I have 
indicated, the provision is located. . One 
such provision is Article 866 (22) when 
the President acts within -the discretion 
given by Covenants and Agreements. 

73. There remains Article 291 to 
consider. That article was read and re- 
read before us. Every word in that arti- 
cle was commented upon and dictiona- 
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ries were consulted. I do not propose to 
refer to dictionaries at all. The words of 
the article are plein enough to me and I 
have only to discover its dominant and im- 
mediate purpose or theme to say whether 
it is a provision relating to Covenants or 
Agreements. It; no. doubt, begins by. 
mentioning Covenants .and Agreements 
but that is not all. We cannot from that 
fact alone bar ourselves. The. relation- 
ship between the dominant purpose of the 
provision and the Covenants and Agree- 
ments still remains to be established and 


- their involvement in the dispute must 


be found: In this connection we must 


-ask the question: . Is this provision in rea- 


lity and substance a provision on the sub- 
ject-matter of Covenants and Agree- 
mentsP It is not enough -that it refers 
to the Covenants and Agreements. It 
should make. them the subject-matter of 
enactment and decision. 


74. The Article when carefully . 
analysed Jeads to these conclusions: The 
main and only purpose of the provision 
is to charge Privy Purses on the Consoli- 
dated Fund of India and make obliga- 
tory their paymert free of taxes on in- 
come. It narrows the guarantee of the 
Dominion Government from freedom 
from all taxes to freedom only from taxes 
on income. Earlier I. had occasion to 
show that the Princes had guaranteed to 
themselves their Friyy Purses free of all 
taxes. The Dominion Government had 
guaranteed or assured the same freedom. 
The Constitution limits the freedom to 
taxes on income and creates a charge on 
the Consolidated Fund. There were other 
guarantees as in the Merger Agreements 

(case earlier) 
which are ignored by the Article. The 
guarantee of the Dominion Goverment 
is thus continued in a modified form. The 
reference to Covenants and Agreements 
is casual and subsidiary. The immediate 
and dominant purpose of the provision is 
to ensure payment of Privy’ Purses, to 
charge them on the Consolidated Fund 
and to make them free of taxes on in- 
conie. The argument of the learned At- 
torney-General: that. it indicates only the 
source .and manner of payment rather 
destroys the case for the application of 
Article 868 than lends support to it. The 
mention therein of Covenants and Agree- 
ments is for its own purpose so that the 
amounts need not be specified. In this 
connection there is no difference between 
Articles 290-A and 291 although the 
learned Attorney-General made much of 
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the mention of the name of the Travan- 
core Devasom Fund in the former end 
absence of the names of the Rulers in 
the latter, or again the mention of a spe- 
cific sum in the former and no sum in 
the latter. The article is self-sustaining 
and self-ordaining. Its purpose is not re- 
lating to Covenants etc., but to sometking 
else. Article 291 differs from Articles 362 
and 366 (22) in this that the Privy Puzses 
have already been settled and one has 
not to enforce the Covenants at all. One 
does not enforce the Covenants but the 
mandate of the Article itself, Whenever 
the Privy Purse is modified under the 
terms of a Covenant, the Article is again 
invoked ab extra. That dispute is not 
related to Article 291 and the bar of 
Article 863 operates. That matter is out- 
side the jurisdiction of Courts. It is only 
when the Privy Purse is a settled fact of 
which the Courts can take notice, with- 
out having to construe the Covenants for 
itself that the bar of Article 363 is avoid- 
ed. In that case the Article does not 
answer the description of ‘a dispute’ or 
of the latter part of Article 368. 


75. My conclusions on Arts. 291, 
862 and 366 (22) are that Article 2C1 is 
not a provision relating to Covenants and 
Agreements but a special provision for 
the source of payment of privy purses by 
charging them on the Consolidated Fund 
and for making the payment free of taxes 
on income. It does not in its dominant 
purpose and theme answer the descrip- 
tion in the latter part of Article 863. Arti- 
cle 362 is within the bar of Article 868 
because its dominant purpose is tc get 
recognised the Covenants and Azree- 
-ments with Rulers. However, in so far 
as the same’ guarantees find place in legis- 
lative ‘measures the provisions of Art 362 
need ‘not be invoked and the dispute cde- 
cided on the basis of those statutes. Such 
a case may not attract Article 862 and 
consequently the bar of Article 363 may 
not also apply. Article 866 (22) is with- 
in the description so long as the Presi- 
dent in recognising a Ruler or a successor 
is effectuating the provisions of a Cove- 
nant or Agreement. It may apply when 
the discretion exercised is relatable to his 
powers flowing from the Covenants read 
with the Article. However where the 
President acts wholly outside the provi- 
sions of Article 866 (22) his action can be 
guestioned because the. bar applies on 
bona fide’ and legitimate action and not 
to ultra vires actions. 
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76. The error in the case of the 
Union of India arises from certain cir- 
cumstances. The first is to think that the 
paramountcy of the Crown descended 
upon the President of Indian Govern- 
ment. In that paramountcy the recogni- 
tion of a Ruler was a gift from the Crown. 
In view of the history of integration of 
States and the provisions of the Constitu- 
tion in Articles 291, 862 and 366 (22), 
there is no paramountcy left at all, if 
paramountcy could at all be exercised 
against citizens. The only discretion left 
is to select a suitable successor to a Ruler 
and perhaps to withdraw recognition on 
grounds which are sound and sufficient. 
Whether such another kind of withdra- 
wal of recognition may be equally cap- 
able of being questioned in a Court of 
law, is a matter on which I do not ex- 
press an opinion. Therefore the Presi- 
dent cannot claim a total immunity for 
his acts from the scrutiny of the Court. 
Neither the paramountcy of the Grand 
Moghul who could give Subehdarships to 
his Generals as he pleased nor the para- 
mountcy of the British Crown has des- 
cended to him. This error is further 
enhanced by too facile a reading of Arti- 
cle 868. Any tenuous connection be- 
tween an Article and the Covenant or 
Agreement, however remote, is not to be 
considered sufficient to make a provision 
fall within the description in the latter 
part of Article 363. Due regard was not 
paid to the fact that the draftsman would 
have referred to numbers of ‘Articles if the 
disputes of every, kind under those arti- 
cles stood excluded. 


77. ~The learned Attorney-Gene- 
ral relied in particular on some cases 
which he said had laid down that the act 
of recognition is a political act, that it 
cannot be questioned befcre a Court of 
Law. He also referred -to cases in which 
the question of the application of Arti- 
cle 863 had arisen. My brother Hegde in 
his judgment has sufficiently considered 
them and I am in such egreement with 
him that I find it unnecessary to repeat 
what he has said there. I adopt his rea: 
soning. 


78. -In conclusion I hold the orders 
of the President to be ultra vires and 
declare them to be so. In consequence a 
writ of mandamus shall issue not to en- 
force the orders. The petitions are al- 
lowed with costs. 
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The Judgment of Shah, Sikri, Shelat, 
Bhargava, Vaidialingam, Grover and Dua, 
JJ., was delivered by 


SHAH, J:— 79. On . August 
15, 1947, Maharajadhiraja Jivaji Rao 
Scindia of Cwalior—hereinafier calle 
‘Jivaji Rao’ — executed an. instrument of 
accession stipulating that the Governor 
General of India, the Dominion Legisla- 
ture, the Federal Court of India, and 
other Dominion authorities shall for the 
purpose of the Dominion, exercise in re- 
lation to the State of Gwalior, such func: 
tions as may be vested in them by thg 
Government of India Act, 1985, in -res- 


pect of Defence, External Affairs, Com. 


munications and matters ancillary there- 
to. 


80. On April 22; 1948, twenty 
heads of States in the Madhya Bharat 
region executed a covenant to form the 
United State of Gwalior, Indore and 
Malwa. The covenant guaranteed to each 
head of covenanting State payment of 
the amount specified therein as his 
Pursé out of the revenues of the United 
State; to full ownership, use and enjoy- 
ment of all private properties belonging 
to him on the date of making over the 
admiinistration of the State to the Rajpra- 
mukh; to succession to the gaddi of the 
State according to law and custom; and 
to all personal privileges, dignities and 
titles enjoyed by him within and outside 
the territories of his State immediately 
before the 15th day of August, 1947, - 


81. Five more ‘States joined the 
United State of- Gwalior, Indore -md 
Malwa (Madhya Bharat) with effect from 
July 1, 1948. On July 19, 1948, Jivaji Rao 
executed on behalf of the United State 


of Gwalior, Indore and Malwa (Madhya 


Bharat) a revised instrument of accession. 
Pursuant to the merger agreements, it 
was proclaimed on November 24, 1949, 
that the United State of Madhya Bharat 
adopted the Constitution of India as the 
Constitution of the United State. The 
Constitution of India was promulgated 
on November 26, 1949, and was brought 
into force (except for certain articles spe- 
cified in Article 894) with effect from 
January 26, 1950. 


82. The President of India recog- 
nized Jivaji Rao asthe Ruler of Gwalior. 
The Government of India continued to 
pay the privy purse and accorded to him 
the privileges specified in the instrument 
of accession and the merger inal te 
except those which were 
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statutes. After the death of Jivaji Rao 
the President recognized Madhav Rao — 
petitioner herein — as the Ruler of Gwa- 
lor. 

83. Under the 


Madhya Bharat 


d  Gangajali Fund Trust Act, 1954, enacted 


by the State Legislature the Ruler of the 
State of Gwalior is one of the three trus- 
tees authorised to manage the Gangajali 
Fund settled by the State and to apply 
the income thereof for charitable pur- 
poses. 

84. On September 2, 1970, a Bill 
intituled the Constitution (Twentyfourth 
Amendment) Bill, 1970, and providing 
that “Articles 291 and 362 of the Consti- 
tution and clause (22) of Article 866 shall 
be omitted? was introduced in the Lok 
Sabha. The Bill was declared passed 
with the amendment that the provisions 
thereof shall come into operation with 
effect from October 15, 1970. On Sep- 
tember 5, 1970, the motion for considera- 
tion of the Bill did not obtain, in the 
Rajya Sabha, the requisite majority of 
not less than two-thirds of the members 
present and voting as required by Arti- 
cle 368 of the Constitution. The moticn 
for introduction of the Bill was declared 
lost. A few hours thereafter the Presi- 
dent of India purporting to exercise 
power under Clause (22) of Article 366 


of the Constituticn signed an instrument 


withdrawing recognition of all the Rulers. 
A _ communication dated September ð, 
1970 issued “by Order and in the name 


‘of the President” was Cae by the 


petitioner stating that 


“In exercise of the powers vested in 
him under Article 866 (22) of the Consti- 
tution, the President hereby directs that 
with effect from the date of this Order 
His Highness Maharajadhiraja Madhav 
Rao Jiwaji Rao Scindia Bahadur do cease 
bie be recognised a as the Ruler of Gwa- 

or.” 
Similar orders were veni to all 
other Rulers in India who had been pre- 
viously recognised under Art. 366 (22) of 
the Constitution. 


85. The Union Finance Minister 
Jaid on the table of the Rajya Sabha, 
on September 7, 1970, a statement, inter 
alian Tha 


„Government is fortified in the 
belief that there is widespread support ir 
the country for putting an end to an out- 
moded and antiquated system which per- 
mitted the enjoyment. of privileges and 
privy purses BY a small section of our 
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people without any corresponding social 
obligations on their part. 
kod kad # kad 
As it has been Govemmenťs declar- 
ed policy to abolish these privileges end 


privy purses and also to put an end to. 


the very concept of Rulership, Govern- 
ment felt they would be justified in de- 
recognising the Rulers and thus puttng 
an end to a period of political and other 
uncertainties so undesirable in a matter 
of this nature. 
has decided to derecognis2 all the Rulers 
and thereby terminate: their privy purses 
and privileges with immediate effect: 
Orders have been issued in pursuance of 
the decision.” - 


86. | Madhav Rao Scindia moved 
a petition on September 11, 1970, in this 
Court under Article 32 cf‘ the Constitu- 
tion claiming — (a) a declaration that <he 
order dated September 6, 1970 was “an- 
constitutional, ultra vires and void” end 
a direction quashing that order; (b) a de- 
. claration that the petitioner continues to 


be the Ruler of Gwalior and to be æn- 


titled to the privy purse and to personal 
rights and privileges accorded to him as 
Ruler; and (c) a direction: to the Umon 
of India to continue to pay the privy 
purse and to continue to recognise the 
Rulership and the personal rights and 
privileges of the petitioner and to imple- 
ment and observe the provisions of the 


covenant and the merger agreement. He. 


claimed that in making the order the 
President acted without authority of lew; 


that the order was made for a collateral. 


purpose; and that by the order the riguts 
guaranteed to the petitioner under Ati- 
cles 14, 19 and 81 of the Constituton 
were infringed. The petition was later 
amended with leave of the Court and it 
was claimed that the order infringed the 
guarantee under Article 21 of the Consti- 
tution also. | : 


87. The Union of India by their 
affidavit contended, inter alia, that the 
petition _ was not maintainable because 
the source of the right to 
privy purse and to be accorded the privi- 
leges claimed was a political agreement 
and the privy purse was in the nature of 
a political pension; that Article 291 did 
not impose any obligation upon the Union 
to pay the privy purse; that Articles £91 
and 862 of the Constitution did not in- 
vest the petitioner and the other Rulers 
with any enforceable rights; that reccg- 
nition of the Rulers under Art. 866 (22) 
was a “matter of State policy” and the 
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Accordingly, . Presidant _ 


receive the’ 
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President was competent to pass the 
order dated September 6, 1970, that the 
order was not made for a collateral pur- 
pose as alleged; and that by the order 
the guarantee of Articles 14, 19 (1) Ð, 
31 (1) or any other article of the Consti- 
tution was not infringed. 


88.- By the order of the President 
withdrawing his recognition as a. Ruler, 
the petitioner is denied the right to the 
privy purse and to the personal rights, 
privileges and dignities accorded to him 
as a Ruler; he is also denied the benefit 
of the exemption from liability to pay 
income-tax under Section 10 (la) of the 
Income-tax Act, 1961; Wealth-tax under 
Section 5 (1) (iii) and o of the Wealth- 
tax Act, 1957; gift-tax under S. 5 (1) (xiv) 
of the Gift-tax Act, 1958; and of the ex- 
emption from liability to pay duty under 
the Sea Customs Act, 1878, which re- 
mains operative under the Customs Act, 
1961; he is also deprived of the statutory 
protection that he shall not be sued with- 
out the consent of the Central Govern- 
ment under Section 87-B of the Code of 
Civil Procedure, 1908, and that cogniz- 
ance of any offence alleged to have 
been committed by him shall not be 
taken by any Court without the previous 
sanction under Section 197-A of the Code 
of Criminal Procedure, 1898. The peti- 
tioner is also disentitled to the manage- 
ment and administration of the Gangajali 
Fund Trust. 


89. By his order dated August 
22, 1961, the President recognised the 
petitioner as the Ruler of Gwalior. If 
the order of the President is without 
authority of law, as the petitioner con- 
tends it is, there is a clear -infringement 
of the guarantee of the fundamental 
rights under Articles 19 (1) (f), 21 and 
81 (1) of the Constitution. It is unneces- 
sary in the view we take, to deal with 
the plea raised by Mr. Palkhivala that 
Rulership is “property” and the order of 
the President deprives the petitioner of 
that property without authority of law. 


90. Validity of the order of the 
President is challenged on the grounds 
that—(D the President has no power to 
withdraw recognition of a Ruler once re- 
cognised; (2) exercise of the power to 
withdraw ‘recognition, assuming that the 
President has such power, is coupled 
with the duty to recognise his successor 
and an order made without recognising 
a successor is invalid; (8) the order of the 
President “de-recognising” all the Rulers 
en masse amounted to arbitrary exercise 
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of power; and (4) in any event, the order 
was made for a collateral purpose, that 
is, to give effect to the “policy of the 
Government” after the Government was 
unable to secure the requisite majority 


in the’ Parliament to the Constitution 
Amendment Bill. 
91. Article 866 (22) of the Con- 


stitution reads: . : 

“In this Constitution, unless the con- 
text otherwise requires, the following ex- 
pressions have the meanings hereby res- 
pectively assigned to them, that is to 
say— 

(22) “Ruler” in relation fo an Indian 
State means the Prince, Chief or other 
person by whom any such covenant or 
agreement as is referred to in clause (1) 
of Article 291 was entered into and who 
for the time being is recognised by the 
_ President as the Ruler of the State, and 
includes any person who for the time 
being is recognised by the President as 
the successor of such Ruler.” 
Clause (15) of Article 866 defines an 
“Indian State” as meaning “any territory 
which the Government of the Dominion 
of India recognised as such a State.” Arti- 
cle 291, as amended by the Constitution 
(Seventh Amendment) Act, 1956, reads as 
follows: - 


“Where under any covenant or agree- 
ment entered into by the Ruler of any 
Indian State before the commencement 
of this Constitution, the payment of. any 
sums, free of tax, has been guaranteed 
or assured by the Government of the 
Dominion of India to any Ruler of ‘such 
State as privy purse— n 

(a) such sums shall be charged on, 
. and paid out of, the Consoli- 
dated Fund of India; and . . 
(b) the sums so paid to the Ruler 
shall be exempt from all taxes 

on income.” 


The definition of “Ruler” in Clause (22) 
of Article 366 is in two parts; a person 
is a Ruler if he being (a) a Prince, Chief 
or other person who had entered into 
the covenant or agreement as is referred 
to in Clause (1) of Article 291, is for the 
time being recognised by the President 
as the Ruler; or (b) if he is for the time 
being recognised by the President as the 
successor of the Ruler mentioned in part 
(a). Use of the expression “for the time 
being” in relation to the persons who had 
entered into covenants or agreements 
and in relation to the successor, may per- 
haps imply that the President has the 
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power in eppropriate cases and for ade- 
quate reasons to withdraw recognition, 
but that is a matter on which it is un- 
necessary for the purpose of this petition 
to express any final opinion. 

92, Granting that the 
may withdraw recognition of a Ruler 
once granted, the power conferred by 
Article 866 (22) is exercisable only for 
good cause, i. e., because of any perso- 
nal disqualifications incurred by a Ruler. 
By the prcvisions enacted in Arts. 366 
(22), 291 and 862 of the Constitution the 
privileges of Rulers are made an inte- 
gral part cf the constitutional scheme. 
Thereby a class of citizens are, for histo- 
rical reasons, accorded special privileges. 
They cannot be deprived of those privi- 
leges arbitrarily, for the foundation of 
our Constitution is firmly laid in the 
Rule of Law and no instrumentality of 
the Union, not even the President as the 
head of the Executive, is invested. with 
arbitrary authority. 


98. In the affidavit on behalf of 
the Union of India it was averred’ that 
“the concept of Rulership, the privy purse 
and the privileges without any relatable 
function or responsibility have become 
incompatible with democracy, equality 
and social justice in the context of Incia 
of today”; and that since “the commence- 
ment of the Constitution many things 
have changed; many hereditary rights and 
unearned income have been restricted 
and many privileges and vested interests 
have been done away with and many 
laws have been passed with the object of . 
checking the concentration of economic 
power—both rural and industrial, the 
Union of India have decided that the 
concept of Rulership, the privy purse 
and the privileges should be abolished.” 
Thereby the executive arrogates to itself 
power which it does not possess: our 
Constitution does not invest the power 
claimed in the executive branch of the 
Union. 


94. The plea that in recognising 
or “de-recognising” a pérson as a Ruler, 
the President exercises “political power 
which is a sovereign power” and that 
after an order of de-recognition “no erst- 
while Ruler can make a claim in respect 
of the Rulership or the privy purse or 
any of the privileges” since the relevant 
covenants under which the rights of the 
Rulers were recognised were “political] | 
agreements” and the rights and obliga- 
tions thereunder were liable to be varied 
or repudiated in accordance with “State 


President 
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policy” in the interests of the people also 
received no countenance from our Con- 
stitution. The first branch of the acgu- 
ment is inconsistent with the basic on- 


leept under our Constitution of division . 


of State functions; the second is incon- 
sistent with the history of events be- 
tween 1947 and 1949, and the third re- 
ceives, for reasons to be presently ststed, 
no support from the relevant  cons-itu- 
tional provisions. 


95.. Whether the Parliament -may 
-by constitutional amendment abolish the 
rights and ` privileges accorded 
Rulers is not, and cannot be, debated in 
this petition, for no such -constitutiznal 
amendment has been made. The peti- 
tioner challenges the authority of the 
President by an order purporting tc be 


made under Article 866 (22) to withcraw 


recognition of Rulers: sa: as to deprive 
them of the rights and privileges to wnich 
they are entitled by virtue of their status 
as Rulers. a 


96. The functions of the State are 
classified as legislative, judicial and exe- 
cutive: the executive function is the resi- 
due which does’ not fall within the cther 
two functions. Constitutional mechanism 
in a democratic polity does not con-em- 
plate existence of any function which 
may qua the citizens be designated as 
political and orders made .. in -exercise 
whereof are not liable to be tested for 
their validity before the lawfully coasti- 
tuted courts. Rai Sahib Ram Jawaya 
Kapur v.- State of Punjab, (1955) 1 3CR 
225 = (AIR 1955 SC 549), Jayartilal 
Amritlal Shodhan v. F. N. Rana, (1964) 5 
SCR 294 =. (AIR 1964 SC 648); and 
Halsbury’s Laws of England, 3rd Edn., 
Vol. 7, Art. 409, at p. 192. Observations 
made in two judgments of this Court on 
which the Attorney-General relied, do 
not: support a contrary view. In Nawab 
Usman Ali Khan v. Sagarmal, (1965) 8 
SCR- 201 = (AIR 1965 SC’ 1798) this 
Court held that the- amount payable to 


the Ruler of Jaora “on account of the 


privy purse” was exempt from attach- 
ment in execution of the decree if a 
Civil Court, because it was a “political 
pension” within the meaning of Sec- 
tion 60 (1) (g) of the Code. of Civil Pro- 
cedure. The Court in determining the 
true nature of the privy purse, characte- 
. rised the sanction for payment as “politi- 
cal and not legal”.. That has, however, 
no bearing on the question in issue kere. 
In Kunwar Shri Vir Rajendra Singa v. 


Union of India, (1970) 2 SCR 681 = AIR. 


to the” 


‘varied from State to State. 


1970 SC 1946) this Court negatived the 
claim of an. applicant that his right to 
property was violated because the Presi- - 
dent accepted another claimant to the 
gaddi of Dholpur ‘as Ruler. . The Court 
observed: that the -recognition of Ruler- 
ship by the President, in exercise of his 
political power, did not amount to re- 
cognition of any right to private proper- 
ties of the Ruler. The Court did not 
attempt to classify the exercise of the 
Presidential function under Art.- 366 (22) 
as distinct from executive functions; that 
is clear from-the dictum that the exercise 
of the President’s power was “an instance 
of purely executive function”. 
97. The history of negotiations’ 
which: culminated in the integration of 
the territories of the Princely States be- 
fore the commencement of the Constitu- 
tion clearly indicates that the recognition 
of the status of the Rulers and their 
rights was not temporary, and also not 
liable to be varied or repudiated in ac- 
cordance with “State policy”. Power of 
the. President to determine the status of 
the Rulers by cancelling or withdrawing 
recognition to effectuate the policy of 
the Government to abolish the concept 


of Rulership is therefore liable to be 
challenged in these petitions. 
- 98. The. circumstances in which 


the constitutional provisions under cls. (15) 
and (22) of Article 366, and Articles 291 
and 862 were incorporated may be brief- 
ly set out. beg 

: -99. ` In the era before 1947 the 
term “State” applied to a political- com- 
munity. occupying a territory in India of 
defined boundaries and. subject to a 
single Ruler who enjoyed or exercised, as 
belonging to him, any: of the functions 
and: attributes of internal sovereignty 
duly recognised by the British Crown. 
There were in India more than 560 | 
States: forty out of those States had 
treaty relations. with the Paramount 
Power: a larger number of States had 
some : form of engagements or sanads, 
and the remaining enjoyed in one or the 
other form recognition of their status by 
the British Crown. The treaties, engage- 
ments. and sanads covered a wide field, 
and the rights and obligations of the 
States arising out of those agreements 
The rights 
that the British Crown as the Paramount 
Power exercised in relation to the States 
covered authority in matters external as 
well as internal. The States had no inter- 
national personality, the Paramount 
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Power had exclusive authority to make 
peace or war or to negotiate or commu- 
nicate with foreign States. The Para- 
mount Power had the right of interven- 
tion in internal affairs which could be 
exercised for the benefit of the head of 
the State, of India as a whole, or for 
giving effect to international commit- 
ments. è; 


100. The Government of India 
Act, 1985, was a step in the direction of 
achieving a political unity over the en- 
tire sub-continent: it envisaged a consti- 
tutional relationship between the Indian 
States and Provinces in British India on 
a federal basis. But the concept of a 
loose federation of disparate constituent 
units in which the power and authority 
of the Federation were to differ be- 
tween one constituent unit and another 
was soon abandoned .as inherently im- 
practicable. The Second World War 
awakened a new consciousness which re- 
garded colonialism as an anachronism. 
With the object of transferring power to 
a Dominion, several schemes were evolv- 
ed by the British authorities from time. 
to time. There was the Cripps Plan, fol- 
lowed .by the Simla Conference of 1945, 
and the Cabinet Mission Plan of 1946. 
The Cabinet Mission issued a Memoran- 
dum dated May 12, 1946, in regard to 
the States’ Treaties and to Paramountcy: 
it affirmed that the rights of the States 
which flowed from their relationship 
with the Crown will no longer exist- and 
that the rights surrendered by the States 
to the Paramount Power will revert to 
the States..The void caused by the lapse 
of paramountcy, it was said, may be fill- 
ed either by the States entering into 4 
federal relationship with the. successor 
Government or Governments in British 
India, or by entering into a particular 
arrangement with it or them. On May 
16, 1946, the Cabinet Mission announced 
its Plan for the entry of the States into 
the proposed Union of India. They 
simultaneously declared that the para- 
mountcy of the British Crown could not 
be retained nor transferred to the new 
Government. TE 


101. The British Parliament de- 
* cided to set up the two Dominions of 
India and Pakistan, and promulgated on 
July 18, 1947, the Indian Independence 
Act, 1947. By Section 1, two new inde- 
pendent Dominions of India’ and Paki- 
stan were set up as from August 15, 1947, 
and Section 7 of the Act provided: — 


_ “(D As from the appointed day— 

’ (a) His Majesty’s Government. in 
the United Kingdom have no 
responsibility as respects the - 
‘government of any of the ter- 
ritories which, immediately 
before that day, were included 
in British India; 

(b) the suzerainty of His Majesty 
over the Indian States lapses, 
and with it, all treaties and 

. agreements in force at the 
. date of the passing of this Act 
between His Majesty and the 
rulers of Indian States, all cb- 
-ligations of His Majesty at 
that date, towards Indian 
States or the rulers thereof - 
and all powers, rights, autho- 
rity or jurisdiction exercisable 
_ by His Majesty at that date 
in or in relation to Indian 
States by treaty, grant, usage, 
` sufferance or otherwise; and 

c & = & ® 

Provided that, notwithstanding any- 
thing in paragraph (b) or paragraph (c) ` 
of the sub-section, effect shall, as nearly 
as may be continued to be given to the 
provisions of any such agreement as is 
therein referred to which relate to cus- 
toms, transit and communications, posts 
and telegraphs, or other like matters, 
until the provisions in question are de- 
nounced by the ruler of the Indian State _ 
or person having authority in the tribal 
areas on the one hand, or by the Domi- 
rion or Province -or other part thereof 
concerned on the other hand, or are 
superseded by subsequent agreements. 


(2) The assent of the Parliament of 
the United Kingdom is hereby given to 
the omission from the Royal Style and 
Titles of the words “Indian Imperator” 
and the words “Emperor of India”, and 
to the issue by His Majesty for that pur- 
pose of His-Royal Proclamation under 
the Great Seal of the Realm.” 


By the Indian (Provisional Constitution) 
Order, 1947, Sections 5 and 6 of the 
Government of India Act, 1985, were ex- 
tensively amended, setting up machinery 
for the Indian States to accede to the 
Dominion of India. Promulgation of the 
Indian Independence Act generated great 
political activity. On July 5, 1947, Sar- 
dar Vallabhbhai Patel; Minister for Home 
Affairs, made a statement defining the 
policy of the Government of India, and 
inviting the Princes to accede to the 
Dominion on three -subjects—Defence, 
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Foreign Affairs and Communications, in 
which the common interests of the 
country were involved. He assured the 
Princes that the “policy. of the States 
Department (which had been set up im 
place of the Political Department) was 
not to conduct the relations with the 
States in a manner savouring of dominion 
of one over the other; the domination, if 
any, would be the domination of mttual 
interests and welfare. He expressed. the 
hope that the Princes would - bear in 
mind that the alternative to co-operciion 
in the general interest was anarchy and 
chaos which would overwhelm the creat 
as well as the small in a common zuin, 
if the States and Provinces were unable 
to act together in the minimum of com- 
mon tasks. On July 25, 1947, at a spe- 
cial meeting of the Princes, Lord Mcunt- 
batten—the Crown representative—aivis- 
ed the Princes to accede to the appro- 
priate Dominion in regard to the three 
subjects of Defence, External Affairs and 
Communications and assured them that 
“their accession on those subjects would 
involve no financial liability and in other 
matters there would be no encroachment 
on their internal sovereignty. 


102. The plea for accession met 
with a favourable response.. Negotiations 
for accession of the States were soon 
completed and instruments of accession 
were executed by the heads of the Irdian 
States. Simultaneously, Standstill Agree- 
ments, the acceptance of which was made 
by the Government of India a condition 
of accession by the States concerned, 
were also entered into between the 
Dominion Government and the acceding 
er The Standstill Agreements recit- 
ed: 


“Whereas it is to the benefit and 
advantage of the Dominion of India -as 
well as of the Indian States that exiting 
agreements and administrative - arrange- 
ments in the matters of common concern, 
should continue for the -time being be- 
tween the Dominion of India or any 
part thereof and the Indian States: 


Now therefore it is agreed betzeen 
eee ‘State and the Dominican of 


ministrative arrangements as to matters 
of common concern now existing between 
Crown and.any Indian State shall, insofar 
as may be appropriate. continue as be- 
tween the Dominion of India, .or,.as the 
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amendment be 


-only, because 
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case may be, the part thereof, and the 
State. 


(2) In particular, and without dero- 
gation from the generality of sub-cl. (1) 
of this clause the matters referred to 
above shall include the matters speci- 
fied in the Schedule to this Agreement. 


3. Nothing in this agreement jn- 
cludes the exercise of any paramountcy 
functions.” 


108. By the instruments of acces- 
sion the Princes were assured that the 
terms of the instruments will not be 
varied by any amendment of the Gov- 
ernment of India Act, 1985, or the Indian 
Independence Act, 1947, unless such 
accepted by the 
Prince by the supplementary instru- 
ment; that nothing in the instrument 
shall be deemed to commit the Prince 
in any way to acceptance of any future 
Constitution of India or to fetter his dis- 
cretion to enter into agreements with 
the Government of India under any such 
future Constitution, and that nothing in 
the instrument shall affect the continu- 


‘ance of the Prince’s sovereignty in and 


over the State, or, save as provided by 
or under the instrument, the exercise of 
any powers, authority and rights enjoy- 
ed by the Prince as head of the State or 
ie validity of any law in force in: the 
tate. 


104. . This was a significant step 
in the direction of forging a vital consti- 
tutional link between the Dominion of 
India and the States. It was followed 
by the next phase culminating in integra- 
tion of some States in the Provinces, 
consolidation of other States into sizable 
administrative units, and some other 
States executing agreements integrating 
with the.Dominion. The process of inte- 
gration of States varied from State to 
State. 216 out of the States merged with 
the existing Provinces; 61 States were 
taken over as centrally administered 
areas; and 275 States were integrated in 
five Unions of States, Saurashtra, Madhya 
Bharat, Rajasthan, Pepsu and Travancore 
Cochin. © Merger of the States with the 
Provinces was achieved initially in name - 
the authority—executive, 
legislative and judicial—was -still exer- 
cised under the Extra-Provincial Jurisdic- 
tion Act by the Provinces within which 
the States were initially merged. ‘The 
merger agreements of the Unions of 
States -were to operate as their provisional 
constitutions:.. Even the centrally ad- . 
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ministered areas did not become part of 
the Dominion territory. 

105. The instruments of merger 
provided for the integration of States and 
for transfer of power from the Ruler. and 
guaranteed to the Princes the privy purse, 
succession to the gaddi, rights and privi- 


leges, and full ownership, use and enjoy- 


ment of all private properties belonging 
to them. The covenants for establishing 
‘Union of States:and the agreements of 
merger contained provisions guarantee- 
ing to the heads of merged States or 
integrated . States payment of privy 
purses. These instruments were con- 
curred in and guaranteed by the Govern- 
ment of the Dominion of India: 


106. The next phase was of assi- 
milation and consolidation of the unity 
achieved till then. In the case of the “pro- 
vincially merged” and centrally adminis- 
tered” States, authority for -exercising the 
powers of administration and legislation 
originally derived from the Extra-Provin- 
cial Jurisdiction Act, 1947, was later 
exercisable by virtue of orders issued 
under Sections 290A and 290B’ incorpora- 
. ted in the Government of. India Act, 1985 
with effect from January 15, 1949. By 
an order issued: under Section 290A 
diverse steps were ‘taken for integration 
of the former. States into the Provinces. 


107. To ensure an organic unity 
of India, the Princes were invited to ac- 
cede to the Dominion, and later to inte- 
grate with India under a Constitution 


with a Republican form of Government. `- 


The Princes, somé oùt of patriotism and 
. others from’ motives of self-interest, 
agreed to merge their territories and to 


abandon all authority in regard to their 


territories in consideration of certain spe- 
cial concessions. To give constitutional 
sanction to the--merger agreements, spe- 
cial provisions were expressly incorpora- 
ted in the draft Constitution recognising 
the status of the Princes, the -obligation 
to pay the privy purse, and the personal 
rights and privileges guaranteed to them. 
The territories of the States after inte- 
-gration retained no political 
identity. Special recognition was - given 
to the status of the Princes and to ‘their 


rights and the obligations ‘of the Union. 


and for that purpose, Articles 866 (15), 
` 866 (22), 291 and 362 were incorporated 
in the Constitution. “In Article 866 /15) 
the expression “Indian State” was” defin- 
ed as meaning any territory which “the 
- Government 
. -récognised as such a State; and. in. Arti- 


Union- must be considered in the fig 


or legal 


` definition clause. 


of the Dominion’ of India. 


cle 866 (22) a special definition of the 
expression “Ruler” was evolved for the 
purpose of the Constitution; by Art. 291 
the privy purse was charged on, and. 
made payable out of, the Consolidated 
Fund of India, and the sum so paid as 
privy purse to the Ruler was declared 
exempt from all taxes on income. By 
Article 362 the Parliament, the State 
Legislatures and the executive of the 
Union and the States were enjoined to 
have “due regard to the: guarantees and ` 
assurances” under the covenants and 
agreements between the Government of 
the Dominion of India and the heads of 
the former Indian States, _ E 

` 108. The stage was then set for 
the promulgation of the Constitution. A 
few days before November 26, 1949, a 
large majority of the States proclaimed 
that the Constitution of India will be the 
Constitution for their respective terri- 
tories, and shall be enforced as such in 
accordance with its provisions, and that 


. the provisions of that Constitution shall, . 


as from the date of its commencement,- 
supersede and abrogate all other existing 
constitutional ` provisions - inconsistent 
therewith. Merger agreements were exe- 
cuted to give effect to the proclamations, 
The proclamation and the execution of 
the merger agreements resulted in com- 
plete extinction of the States and Unions 
cf States as separate units. The princes 
ceased to retain any vestige of sovereign 
rights or authority qua their former 
States. - -They acquired the status ‘of citi- 
zens of India, . 2 at 


109... The plea raised ` the 
x J ht of 
these developments. The negotiations, 
the- assurances given by leading states- 


men, and the terms of the covenants and 


. agreements were. certainly’ not intended 


to. be.an exercise in futility. The argu- 
ment that the parties to the instruments 
were. entering- into . solemn undertakings 
intending the arrangements to be tempo- 
rary, and liable to be set at naught by 
the unilateral act of the Union of India, 


must be rejected. 


110... In form Article 866 (22) is a 
It However invests the 
‘President with authority to recognize a 
erson -a$ a Ruler. Granting that under 
Article 866 (22) the. President may with- 
w the recognition ofa person as a 
‘Ruler, the power - to nullify important 


‘ provisions of the Constitution does not 


flow from that clause. The plea raised 


` by the Attorney-General that recognition 


rary recognition 


_jwith the Constitution”: 


-|qualified to be a Ruler. 
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of Rulership was a.“gift of. the Presidant” 
or was “in the gift of the President” is 


- Inot.borne out by the position of and the 


mature of the powers and functions of 
the President under 


Constitution repository of the power to 


recognise the Rulers. . That power may ~ 


be exercised consistently with and-in aid 
of the Constitutional scheme. A democra- 
tic Constitution founded in the Rule of 


Law does not envisage authority in any in- 


strumentality of the Unicn reminiscent of 
autocracy. ‘The power to recognise.a 
Ruler may be exercised in the case of 
first recognition only in favour of a per- 
son who has signed the covenant, and 
in favour of his successor having -regard 
to the custom and Jaw governing the 
State if the Ruler dies, or becomes in- 
capable of functioning or his recognition 
is withdrawn. By the use of the expres- 
sion “for the time being” in Clause (22) 
of Article 866 the President is not in- 
vested with: authority to accord a tempo- 
n to a Ruler nor with 
authority to recognise or not to recognise 
a Ruler. arbitrarily: the expression “for 
the time being” predicates that there 
shall be a Ruler of the Indian State, that 
if the first recognised Ruler dies, or 


‘ceases to be a Ruler, a’ successor shall 


be appointed, and that there shall no- be 
more Rulers than one at a given time. 


lll. - .By express injunction in 
Article 58 (1) of the Constitution the 
executive power vested in the Presilent 
is directed to be exercised “in accordance 


intended to be exercised in aid of and 
not to destroy constitutional institut-ons. 
Granting that power to recognise a Ruler 
carries: with. it the power to withcraw 
recognition of the Ruler, the power must 
be exercised bona fide, and in the larger 


interest of thé people consistently -with ` 


the: provisions. of the Constitution to 
maintain. the institution- .of Rulership. 
Power may therefore be exercised in the 
course of and’ for recognising ancther 
person as a successor tc the Ruler, hav- 
ing regard -to the laws znd -customs gov- 
erning the State. The President is not 


competent to recognise a person asa 
.|Ruler.who is not: by. the 


custom and 
laws governing succession | 
The . President 
cannot obviously withdraw recognition: of 


a Ruler and recognise another person, as - 


a matter of political patronage.. Nor can 
he lawfully depart- from the -laws and 


-our -constitutional 
scheme... The President is made by the 


1946). : The 


-national and 


That power is 


‘the helm of affairs to join the 


to ` Rulezship - 


customs governing succession so as ‘to 


‘introduce a person as a Ruler who is 


not by ties..of blood or affiliation related 
to the previous Ruler. Whether in cer- 
tain exceptional circumstances the Presi- 
dent may in granting recognition to a 
successor depart in the. larger interest of 
the country from the strict rule or cus- 
tom governing succession to the gaddi, is 
a question which need not be decided. 
But unquestionably the President is not 
invested with authority to recognise a 
stranger as successor’ to the gaddi, or not 
to recognise any -person at all as a suc- 
cessor if he so chooses. The power of 
the President is plainly coupled with a 
duty; a duty to maintain -the constitu- 
tional institution, the constitutional pro- 
visions, the constitutional scheme, and 
the sanctity of solemn agreements enter- 
ed into by the predecessor of the Union 
Government which are accepted, recog- 
nised and incorporated in the Constitu- 
tion.- ‘An ordér merely’ “de-recognising” 
a Ruler without providing for continua- 
tion of the. institution of Rulership which 
is an integral part of the constitutional 
scheme is, therefore, plainly illegal. 


112. Clause (22) of -Article 866 is 
intended to . invest the President with 
authority to. recognise. Rulers; see Kunvar. 
Shri Vir Rajendra Singh v. Union, of 
India, (1970) 2 SCR 631 = (AIR 1970 SC 
clause incorporates: the 
history of momentous events which took 
place- in India between 1947 and 1949 
leaving a lasting impression upon our 
constitutional structure. 
Articles 291, 862 and Part VII of the 
Constitution were when incorporated in- 
tended to grant recognition to the solemn 
promises on. the strength of which the 
former Princes were invited by those at 
experi- 
ment for achieving for the millions their 
dream of securing a truly democratic 
form of Government in a united indepen- 
dent India, and. clauses (15) and (22) of 
Article 866 were intended to. serve the 
purpose of identifying the persons who 
remained entitled to the benefits of those 


constitutional guarantees, 


- 118. A brief reference ‘nay be 
made-to what was said in the Consti- 


tuent Assembly . by..the Minister - for 


Home. Affairs. who was in charge of the 
States when he moved for adoption of 


` Art. 291. He used memorable words: 


“These guarantees” (merger agree- 
merits) form part of the historic settle- 
ments -which enshrine in them the con- 
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summation of the great ideal of geogra- 
phical, political and economic unificatiom 
of India, an ideal which for centuries 
remained a distant dream and which ap- 
peared as remote and as difficult of. at- 
tainment as ever even after the advent 
of Indian Independence. 


“Human memory is proverbially short. 
Meeting in October, 1949, we are apt to 
forget the magnitude of the problem 
which confronted us in August, 1947 
* * 2 the so-called lapse of para- 
mountcy was a part of the Plan announ- 
ced on June 3, 1947, which was accepted 
by the Congress. We agreed to this ar- 
rangement in the same manner as we 
agreed to the partition of India. We ac- 
cepted it because we had no option to 
act otherwise. While there was recogni- 
tion in the various announcements of the 
British Government of the fundamental 
fact that each State should link up_ its 
future with that. Dominion with which’ it 
was geographically" contiguous, the 
Indian Independence Act released the 
States from all: their obligations to the 
` British Crown. In their various authori- 
tative pronouncements, the British spokes- 
men recognised that ‘with the lapse of 
paramountcy technically and legally the 
. States would become independent. * * 

* »* . The situation was indeed fraught 
with immeasurable potentialities - of: dis- 
ruption, for some of the Rulers did wish 
to exercise their technical right to declare 
independence and others to join the 
neighbouring Dominion. 

* a % = - 


It was against this unpropitious back- ` 


ground that the Government.of India in- 
vited the Rulers of the States to accede 
on three subjects of Defence, External 
Affairs and Communications, -At the time 
the proposal was put forward to the 
Rulers, an assurance was given to them 
that they would retain the status quo ex- 
cept for accession on these subjects. It 
had been made clear to them that * * 
+ » * there was no intention either to 
encroach on the internal autonomy or 
the sovereignty of the States or to fetter 
their discretion in respect of their accep- 
tance of the new Constitution of India. 
These commitments had to be borne in 
mind when the States Ministry approach- 


ed the Rulers for the integration of their. 


States. There was nothing to compel. or 
induce the Rulers to merge the identity 
of their States. Any use of force would 
have not only been against our professed 
principles but would have also caused 
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- cognising certain rights, 


ALR. 


serious repercussions. *** The mini- 
mum which we could offer to them as 
quid pro quo for parting with their rul- 
ing powers was to guarantee to them 
privy purses and certain privileges on a 
reasonable and defined basis.. The privy - 
purse settlements are therefore in the 
nature of consideration for the surrender 
by the Rulers of all their ruling powers 
and. also for the dissolution of the States 
as separate units. 
= 2 ao % 

“The Rulers have now discharged 
their part of the obligations by transferr- 
ing all ruling powers and by agreeing to 
the integration of their States. The main 
part of our obligation under these agree- 
ments, is to ensure that the guarantees 
ven by us in respect of privy purse are 

y implemented. Our failure to do so 
would be a breach of faith and seriously 
ae the stabilisation of the new 
order. 


In the larger interest of achieving 
the unity of the country our statesmen 
chose to appeal to the patriotism of the 
Princes and not to rely upon the force 
of arms or methods of political agitation 
within the States. Negctiation of a friend- 
ly settlement was in the circumstances 
then prevailing the only advisable course. 
A discontented group of. Princes was a 
serious threat to a smooth and orderly 
transition. The Constituent Assembly re- 
solved to honour, without reservation, 
the promises made to the Princés from 
time to time. Clauses in the draft Consti- 
tution relating to the obligation of the 
Union to pay the privy purses and re- 
privileges and 
dignities till then enjoyed by the Princes, 
‘were intended to incorporate a just quid 
pro quo for surrender by them of. their 
authority and powers and dissolution of 
their States. ` 


‘114. A legislative mechanism was 
devised to grant the benefit to the former 
Princes by making 4 provision for re- 
cognising ‘them as Rulers, and of incor- 
porating in the Constitution the guaran- 
tees of the privy purse and personal 
rights and privileges. The former Princes 
were’ accordingly reccgnised as a class 
of citizens with special privileges grant- 
ed to them because they had surrender- 
ed their powers, privileges and authority. 
The argument that the President as the 
head of the Executive may, in exercise 
of his executive power, destroy that insti- 
tution, is plainly contrary to. the funda- 
mental concept of the Rule of Law. 


ace 


` cially defined for the purposes 
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113. There are many analogous 
provisions in the Constitution. which con- 
fer upon the President a power coupled 
with a duty. -We may refer to two such 
provisions. The President- has 
Articles 841 and 342 to specify Schedu- 
led Castes and Scheduled Tribes; and he 
has done so. Specification so made car- 


ries for the members of the Scheduled. 


Castes and Scheduled Tribes certain spe- 
cial benefits, e. g., reservation of seats 
in the House of the People, and in the 
State Legislative Assemblies by Arts. 330 
and 332, and of the numerous provisions 
made in Schedules -V and VL 
be noticed that expressions 
Castes’ and ‘Scheduled Tribes’ are spe- 
of the 
Constitution by Articles 866 (24) and 
866 (25). If power to declare certain 
classes of citizens as belonging to Sche- 


duled Castes and Scheduled Tribes in- ` 
- eludes power to withdraw declaration 


without substituting a fresh declaration, 
the President will be destroying the con- 
stitutional scheme. The power to specify 
may carry with it the power to with- 
draw specification, but it is coupled ‘with 
a duty to specify; in a manner: which 
makes the constitutional provisions. ope- 
rative. : 


116. _ Article. 366 (21) before it 
was deleted by the Constitution (Seventh 


Amendment) Act, 1956, defined “Raj- 
pramukh” as meaning:— 

(a) in relation to the State of 

Hyderabad, the person - who 


for the time being is recogni- 
sed by the President as the 
Nizam of Hyderabad; 

(b) in relation 
Jammu and Kashmir, or the 
State of Mysore, the person 
who: for. the time being is re- 

-© cognised by the President as 
ae Maharaj of that State; 
an. ) 


(c) in relation to any other State 
specified in Part B of the First 

Schedulė, the person who for 

the time being is recognised 

by the President as the . Raj- 

pramukh of that State. ` 

and includes in relation to any of the 
said States any person for the time be- 


ing recognised by the President as com-- 


petent to exercise the powers of the Raj- 
pramukh in relation to that State;” 

The first two clauses contemplated re- 
cognition of the . Nizam -of Hyderabad 


under’ 


It may: 
‘Scheduled’ 


te the State of 
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and- the Maharajas of Jammu and Kash- 
mir and of Mysore to be the Raj- 
pramukhs. There can-be no dispute that 
the Ruler of Hyderabad was the Nizam, 
and the Rulers of Jammu and Kashmir 
and Mysore were the Maharajas of those 
States. Assuming that power to recog- 
nise a person as the Nizam or Maharaja 
may carry with it the power to withdraw 
recognition, it carried with it a duty to 
recognise the successor. If no successor 
was recognised the constitutional scheme 
of administration of Part B States would 
be destroyed. Such a result could never 
have been contemplated.” 


117. ` By Article 291 payment of 
any sum free of tax guaranteed or assur- 
ed under any covenant or agreement 
with a’ Ruler of an Indian State as privy 
purse, is charged on and is made pay- 
able out of the Consolidated Fund of 
India, and the sum so paid to any Ruler 
is exempt from all taxes on income. The 
Attorney-General said that the recogni- 
tion by Article 291 of the existence of 
the guarantees and assurances under the 
covenants and agreements gives rise to 
no obligation to pay the privy-purse, that 
even if the constitutional provisions raise 
an obligation of the Union, they do not 
raise corresponding rights in the Rulers; 
that in any event the covenants being 
acts of State violation of their terms will 
not because of Article 363, first limb and 
also on general principles of law found 
an action in the Municipal Courts. He 
finally submitted that the dispute with 
respect’ to the rights claimed to accrue 
in favour of the Rulers arises out of the 
provisions of the Constitution relating to 
the covenants, and on that account the 
jurisdiction of the Courts is excluded in 
regard to that dispute. 


118. The Constitution in terms 
recognizes and accepts the obligation of 
the Union to pay the privy purse to the 
Rulers, Clause (a) of Article 29] enacts 
that the privy purse shall be charged on 
and be paid out of the Consolidated 
Fund of India. The words clearly raise 
an obligation of the Union to pay the 


privy purse. 
119. The second branch of the 
argument is also without force. Arti- 


cle 266 provides that all revenues receiv- 
ed by the Government of India, all loans 
raised by the issue of treasury bills, loans 
or ways and means advances, and all 
moneys received in repayment of loans 
shall form ` the Consolidated Fund of 
India. By Article 112 (2) the President 
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is required in respect of every financial 
year to cause to be laid before the Houses 
of Parliament the annual financial state- 
ment of the estimated receipts and ex- 
penditure of the Government of India 
showing separately—(a) sums required to 
meet expenditure charged upon the Con- 
solidated Fund of India; and (b) sums 
required to meet other expenditure .pro- 
posed to be made from the Consolidated 


Fund of India. Clause (8) of Article 112. 


- categorizes heads of expenditure charged 
on the Consolidated Fund of India. So 
much of the estimates as relate to ex- 
penditure charged upon. the Consolida- 
ted Fund are by Art. 118 (1) open to dis- 
cussion in, butnot tobe submitted to the 
vote of the Houses of Parliament. After 
demands in respect of sums required to 
meet other expenditure have been made 
and assented to by the House of the 
_ People; a Bill is introduced to provide for 
appropriation out of the Consolidated 
Fund of India of all moneys required to 
meet the expenditure charged on the 
Consolidated Fund of India and the 
.grants: Article 114 (1). No amendment 
may be proposed in either House to vary 
the amounts or to alter the destination 
of the grant or the expenditure charged. 


. 120. In support of his contention 
that by using the expression “charged” in 
Articles 291 and 112 (2) it is only intend- 
ed to enact that the expenditure is not 
subject to the vote of the Parliament and 
that no priority in payment in respect of 
expenditure is declared, and in any event 


the expression “charged” creates no obli- - 


gation enforceable at the instance of the 
person for whose benefit it is charged, 
the Attorney-General invited our atten- 
tion to different provisions of the Consti- 
tution in each of which there is both a 
charge on the Consolidated Fund of an 
item of expenditure and an express direc- 
tion for payment of the prescribed sum, 
and contended that Article 291 which 
merely recognizes the obligations of the 
Union Government to abide by the pre- 
existing covenants, creates no obligation 
for payment of the privy purse to the 
Rulers.. te urged that the word “charge” 
in the Constitution in dealing with State 
financial procedure has the meaning it 
has in accountancy practice; it merely 
specifies the source from, which payment 
is to be made and does not create a right 
in the Ruler or any enforceable obliga- 
tion against the Union. Under the gene- 
ral law relating to transfer of property, 
a charge does not give rise to a right in 


rem the right is however more than a 
mere personal obligation, for it is a jus 
ad rem, a right to payment out of pro- 
perty specified: Govind Chandra Pal’ v. 
Dwarka Nath Pal, (1908) ILR 35 Cal 837 
at p. 848; Raja Sri Shiva Prasad v. Beni 
Madhab, ILR 1 Pat 387 = (AIR: 1922 
Pat 529). A charge gives a right to pay- 
ment out of a specific fund or property 
and.a right to pricr payment; but-it does 
not create a right in rem in the fund or 
the property. A charge therefore gives 
rise to a right to receive payment, out 
of a specified fund or property in prefer- 
ence over others. In the absence of a 
clear indication to the contrary, it would 
be difficult to hold that the expression 
“charged” used in the context of financial ` 
matters of the State, has a different 
meaning. Our Constitution-makers bor- 
rowed the concept of a Consolidated 


- Fund from the British system. That has 


also been adopted in the Constitutions of - 
Canada, Australia, South Africa and other 
Commonwealth Countries. Certain Acts. 
in the United Kingdom and elsewhere 
prescribe a sequence of priorities. in pay- 
ment of different heads of expenditure 
charged on the Consolidated. Fund: s. 1 
Consolidated Funds Act, 1816; s. 1 The 
House of Commons (Speaker) Act, 1832; 
ss. 108, 104 and 105 of the British North 
America Act, 1867; ss. 117, 119 Consti- 
tution of the Union of South Africa, 1909; 
ss. 81 and 82 of the Australian Constitu- 

tion 1900. i i a 


121. Our Constitution does not 
recognize any sequence of priorities. But 
that does not alter the fundamental cha- 
racter of a charge that it specifies a fund 
out. of which satisfaction of the éxpendi- 
ture charged must be made, and the pre- 
scribed expenditure shall have priority in 
payment to the person for whose benefit 
the expenditure is. charged on the Fund. 
The constitutional. obligation to proceed 
in the manner set out in Articles 112, 118 
and 114 imposed upon the President and 
the Parliament implies a right in the per- 
son or persons in respect of whom. the 
expenditure is to be incurred. That view 
is. supported by other provisions in the 
Constitution. The expression “shall be 
charged on and paid out of the Consoli- . 
dated Fund” is used in Articles 290, 290A 
end 291. Articles 290 and 291 do not 
expressly designate the payee: Art. 290A 
designates the payee. Article 273 merely 
uses the expression “shall be charged” in 
dealing with the grants-in-aid to the 
States of Assam, Bihar, Orissa and West 


_Constitution which charge 
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Bengal, without any direction for pay- 
ment. 
in-aid to the revenues’ cf such States as 
the Parliament may determine: it is only 
the provisions dealing with-the capital 
and recurring sums which refer to the 
obligation to pay, but in respect of tnese 
heads of expenditure-there is no cherge. 
There are also other provisions in the 
“expenditure 
on the Consolidated Fund,. e. g. Arti 


g Arti- 
_ cle 148 (6); Article 146 (8); Article 229 (8) 


and Article 332, without any express 
provisions in the Constitution relating to 
payment. By leaving the payee iino- 
minate in Article 291 (a) no intention to 
raise an obligation without a correspond- 
ing right is disclosed. _ The expression 


“shall be charged on, and paid out of the © 


Consolidated Fund” in Article 291, is in- 
tended to enact that the privy purse 
“shall be charged on, and shall be paid 
out of the Consolidated Fund.” The ex- 
pression “sums so paid to any Ruler” Joes 
not mean “sums if- paid to any Ruler”: 
it means that “sums when paid to any 
Ruler”. Clauses (a) and (b) of Art. 291 


read with Articles 112, 113 and 114 are, . 


in our judgment, parts of a single scheme: 
they contemplate that the privy purse 
shall be included in the financial state- 
ment as charged upon thë Consolidated 
Fund: it shall be beyond, the voting 
power of the Parliament: its destination 


‘|shall not be altered: it shall be paii to 


the Ruler after. the Appropriation Bill 
is passed, and when ‘paid it shall be free 
from liability to pay taxes on income. 
This is an integrated process, which can- 
not be interrupted without  dislocating 
the constitutional mechanism. 


122.. The Attorney-General said 
that Article 291 raises an- “imperfect ob- 
ligation”. An imperfect obligation is ased 
to describe. a moral duty—for instance, 


-Ja duty to pay a debt of honour or a debt 


barred by limitation, but is properly left 
to the free will of him whose duty it is 
to discharge the obligation. A perfected 
obligation pertains to the domain of law 
and -justice: an imperfect obligation to 
the domain of benevolence. An obliga- 
tion which arises out of a constitutional 
provision to pay to the citizens sums of 
money in recognition of obligations of 
the predecessor Government may scarce- 
ly be called ‘imperfect. 


123. ' Article 291 does not merely 
incorporate recognition of the obligation 
to pay the privy. purse under coverants 


incurred by the Government of the Domi- 


Article 275 (1) deals with grants- 


' purse under the terms 
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nion of India: it gives rise to-a liability 
de hors the covenants, Under the cove- 
nants and agreements the obligation to 
pay the privy purse was undertaken in 
the case of all Princes: (bar the heads of 


.the States of Bhopal, Hyderabad and 


Mysore) to be made out of the revenues 
of their -respective States. The Govern- 
ment of India concurred in and guaran- 
teed payment of the amount of the privy 
of the agree- 
ments constituting the Unions. By.the 
States Merger - (Governors? Provinces) 
Order, 1949, this liability was imposed 
upon the Provinces when the States mer- 
ged with those. Provinces. In the case 


‘of a Union of States the liability to pay 


the privy purse to a head of State lay 
upon the Union of States to be discharg- 
ed out of the revenues of the State. In 
the case of centrally merged States the 
Dominion Government had to pay the 
privy purse out of the revenues of the 
tate. 


_ 124, _ Even after the integration of 
States, the obligations under the cove- 
nants were to be met out of the revenues 
of the respective States. The covenants 
and the various stages through which 
ultimate integration was achieved pro- 
bably remained acts of State. The rights 
and obligations accruing or arising under 
those , acts of State could be enforced 
only if the Union of India accepted those 
rights and obligations, After the Consti- 
tution the obligation to pay the privy 
purse rested upon the Union of India, 
not because: it was inherited from the 
Dominion of India; but because of the 


constitutional mandate under Article 291. _ 


The source of the obligation was in Arti- 
cle 291, and not in the covenants and 
the agreemerits. Reference to the cove- 
nants and agreements in Article 291 was 
for defining the privy purse: the obliga- 
tions of the Provinces in respect of the 


“Provincially merged States”, and obliga- 


tion`of the Union of States in respect of 
the States merged in such Unions, ceased 
by recognition to retain their original 
character. The obligation which arose 
out of the merger agreement and was ‘on 
that account an act of State shed its 
original character on acceptance by the 
Constitution. The -entity obliged to pay 
the privy purse did not after the Consti- 
tution remain the same; the source out 
of which the obligation was to be satis- 
fied was not the original source; the in- 
cident relating to exemption from pay- 
ment of tax was vitally altered, and the 
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amount.also was in some cases different. 
Whereas the liability to pay the privy 
purse to the Rulers under the merger 
agreements was assured by the Dominion 
Government, the Constitution imposed 
upon the Union Government a directive 
to pay the privy purse. 


125. In support of his contention 
that even if Article 291 itself gives rise 
to a fresh obligation, the Union of India 
has the same defences against the claim 
by the Rulers which the predecessor 
Government had and on that account 
if the Dominion Government could plead 
an act of State as a defence, the Union 
of India could do so, the Attorney-Gene- 
ral relied upon two decisions: Doss v. 
Secy. of State for India in Council, (1875) 
19 Eq 509; and (1906) 1 KB 613. These 
cases werc decided on the interpretation 
of the Government of India Act, 1858, 
which by Section 67 enacted that treaties 
and all contracts, covenants, liabilities 
and engagements of the East India Coin- 
pany made before the Act of 1858 were 
declared enforceable against the Secre- 
tary of State as they might have been 
by and against the East India Company, 
if the Government of India: Act, 1858, 
had not been passed. There is no such 
reservation in Article 291, or in Arti- 
cles 294 (1) (b) and 295 (1) (b) of the Con- 
stitution. The cases of Doss, (1875) -19 
Eq 509 and Salaman, (1906) 1 KB 618 
have therefore no application. 


126. The judgment of this Court 
in Union of India v. Gwalior Rayon Silk 
Manufacturing (Weaving) Co. Ltd., (1964) 
7 SCR 892 = (AIR 1964 SC 1908) has 
also no bearing on the character of the 
obligation arising by virtue of Art.. 291. 
In that case a company which had enter- 
ed into. an agreement with the State of 
Gwalior in 1947, whereby the State of 

- Gwalior granted exemption from liability 
to taxation of certain ‘industries started 
in the State, claimed to enforce that 
right against the Union of India after 
integration of the State. This Court held 
that by virtue of the agreement the Cen- 
tral Legislature was. not deprived of its 
legislative power to impose- taxes, and on 
that account after the extension of the 
Income-tax Act, 1922, the exemption 
granted under the agreement of 1947 
must fall and that the Company was en- 
titled only to such concessions as may 


be provided by the State law applicable 


thereto after the integration. 


127. The structure of Article 262 
is somewhat different. That- Article im- 


-cuted by the Rulers, barring 


poses restrictions upon the exercise of 
legislative and executive functions. Re- 
cognition of the personal rights and privi- 
leges of the Rulers arising out of the 
covenants is not explicit, but the injunc- 
tion that in the exercise of legislative 
and executive power due regard ‘shall be 
Fad to the guarantees, clearly implies ac- 
ceptance and recognition of the personal 
rights, privileges and dignities. The Con- 
stitution thereby ` affirms the binding 
force of the guarantees and assurances 
under the covenants, of personal tights, 
privileges and dignities, but unlike the 
guarantee of payment of the privy purse 
in Article 291, the guarantee under Arti- 


‘cle 862 is of the obligations under the 


original covenants and agreements exe- 
those re- 
garding which there is express legislation 
enacted to give effect to certain personal 
rights and privileges, e. g. Wealth-tax 
Act, 1957, Gift-tax Act, 1958, notifications 


under the Sea Customs Act, 1878, Codel 


of Civil Procedure 1908. and Code of 
Criminal Procedure, 1898. A Ruler seek- 
ing to enforce privileges which parlia- 
mentary statutes have recognised relies 
for right to relief upon the mandate of 
the statutes, and not of the covenant. 


`. 128. ` Article 363 ‘of: the Constitu- 
tion provides: -` : : 


“(1) Notwithstanding anything in this - 


Constitution but subject to the provisions 
of Article 143 neither the Supreme Court 
nor any other court shall have jurisdic- 
tion in any dispute arising out of any 
provision of a treaty, agreement, cove- 


nant, engagement, sanad or other similar 


instrument which was entered into or 
executed before the commencement of 
this Constitution by any Ruler. of an 
Indian State and to which the Govern- 
ment of the Dominion of India or any of 
its predecessor Governments was a party 
and which has or has been continued in 
Operation after such commencement, or 
in any dispute in respect of any right ac- 
cruing-under or any liability or obligation 
arising out of any of the provisions of 
this Constitution. relating to any such 
treaty, agreement, covenant, engagement, 
sanad, or.other similar instrument. 


(2) In this article— 
(a) “Indian State” means’ any terri- 


tory recognised before the commence- 
ment of this Constitution by His Majesty 


or the Government of the Dominion of — 


India as being such a State; and 


Ri 


1971 


(b) “Ruler” includes the Prince, 
Chief or other person recognised before 
such commencement by His Majesty or 
the Government of the Dominion of India 
as the Ruler of any Indian State.” 


Exclusion of the jurisdiction of the 
Courts is emphasized by the non obstante 
clause with which the Article commerces. 
Notwithstanding the investment of jnris- 
diction upon this Court by Article 32, 
notwithstanding the jurisdiction confezred 
upon the High Courts by Art. 226, and 
notwithstanding the competence of all 
Civil Courts to decide disputes in res- 
pect of the obligations: of the Union, it 
is declared that the Courts have no juris- 
diction in respect of the two classez of 
disputes. The exception carved out of 
the exclusion in respect of the jurisdic- 
tion conferred upon this Court by Arti- 
cle 148 is not a real exception for the 
jurisdiction of this Court under Art. 143 
is merely advisory. The non obstante 
clause however, does not’ enlarge the 
field of exclusion of judicial author-ty. 


129. The Attroney-General urged 
that the jurisdiction of the Courts to en- 
force rights and obligations arising out 
of the covenants entered into by the 
Rulers to which the Government of the 
Dominion or the predecessor Govern- 
ments were parties was excluded, be- 
. cause the rights and obligations arose out 
of acts: of State and by constitutional 
provision that. exclusion was affirmed and 
extended after the Constitution. An act 
of State need not, it is-true, arise out of 
war or conquest: it may be the result of 
an agreement, and the terms of the 
agreements and: the obligations fow- 
ing only from such agreements may 


not be enforced in the Municipal 
Courts of either State, unless the 
rights and obligations are recognised 


and accepted bythe Statesor unless the 
document evidencing the act of State is 
itself the Constitution cf the State or 
States. But there can be no act of State 
against its own citizen by the State. The 
Rulers who were before integratior of 
their States aliens qua the domision 
Government are now citizens. Their 
rights and obligations which arose from 
an act of State. are now recognized and 
accepted by the Unior of India. En- 
forcement of those rights and obligations 
is governed by the municipal laws, and 
unless the jurisdiction of the Courts is 
excluded in respect of any dispute, the 


Courts will be competent to grant relief. 
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An act of State vanishes when the new 
sovereign recognizes either expressly or 
by implication the rights flowing from the 
reform. State of Gujarat v. Vora Fiddali 
Badruddin Mithibarwal, (1964) 6 SCR 
461 = (AIR 1964 SC 1048). 


130. We are unable to agree with 
the Attorney-General that the “old wn- 
identified concept of paramountcy of the 
British Crown” was inherited by the 
Union, by reason of the instruments of 
accession and merger agreements, and 
that “recognition of Rulership was a ‘gift 
of the President, and not a matter of 
legal right, existing as it did in the area 
of paramountcy and remaining with the 
Government of India”. The British Crown 
did not ‘acquire paramountcy rights by 
any express grant, cession or transfer: it - 
exercised paramountcy because it was 
the dominant power. Paramountcy had 
no legal origin, and no fixed concept: its 
dimensions depended upon what in a 
given situation the representatives of the 
British Crown thought expedient. Para- 
mountcy meant those powers which the 
British authorities by the might of arms, 
and in disregard of the sovereignty and 
authority of the States chose to exercise. 
But that paramountcy lapsed with the 
Indian Independence Act, 1947; even its . 
shadows disappeared with the integration 
of the States with the Indian Union. 
After the withdrawal of the British power 
and extinction of paramountcy of the 
British power the Dominion Government 
of India did not and could not exercise 
any paramountcy over the States. -In 
clause 3 of the Standstill: Agreement it 
was expressly recited that “Nothing in 
the agreement includes the exercise of 
any paramountcy functions.” The rela- 
tions between the ‘States and the Domi- 
nion Government were, strictly governed 
by the instruments executed from time 
to time. Subject to the power conferred 
in respect of certain matters of common 
interest to legislate and exercise execu- 
tive authority the Princes had sove- 
reignty within their territories. With the 
advent of the Constitution the States 
ceased to exist, and the Princes and 
Chiefs who were recognised as Rulers 
were left with no sovereign authority in 
them. . It is difficult to conceive of the 
government of a democratic Republic 
exercising against its citizens “para- 
mountcy” claimed to be inherited from 
an Imperial Power. The power and 
authority which the Union: may exercise 
against its citizens and even aliens spring 
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from and are strictly circumscribed 
the Constitution. 


“131. The fundamentals on which 
paramountcy rested—i. e., the. compul- 
sion of geography and the essentials for 
ensuring security and special responsibi- 
lity of the Government of India to pro- 
tect all territories in India survived the 
enactment of the Indian Independence 
Act, for between August 15, 1947 and 

. the date of integration of the. various 
. States the Government of India was the 
only fully sovereign authority. But para- 
mountcy with its brazen-faced: autocracy 


by 


no longer survived the enactment of the © 
Constitution. Under our Constitution an . 


action not authorised by law against the 
citizens of the Union cannot be support- 
- ed under the shelter of paramountcy. 
The functions of the President of India 
stem. from the Constitution—not from a 
“concept of paramountcy of the British 
Crown” identified or unidentified. What 
the Constitution does not. authorise, the 
President cannot grant. Rulership is there- 
fore not a privilege which the President 
may 
stow or withhold. ` 


132. Jurisdiction of the Courts in 
atters specified is excluded not because 
the Union of India is a successor to the 






those matters is not barred “at the thre- 
shold”- as contended :by: the - Attorney- 
- |General. The President cannot lay down 
. {the extent of this- Court’s: jurisdiction.. He 


‘Iter of the extent of his authority, nor 
of the validity of ‘his acts. Action of the 
President -is liable to be tested for its 


the claim that the jurisdiction of the 
Court is barred in respect: of whatever 


the executive. asserts is valid is plainly to. 


subvert the Rule of Law. It-is therefore 

within the province of the Court.alone to 

determine what -the dispute brought 

beforé it is, and to determine whether 

the jurisdiction of the Court is, because 

it falls within one of the two limbs of 
. |Article 868, excluded qua that dispute. 


in the exercise of his. discretion be- 


_which animate its. structure. 
_avowedly democratic polity, statutory 


_ Tight to property 
mandate be precise: and unqualified, ` be 


is not made by the Constitution the arbi-- 


validity before the Courts unless their 
jurisdiction is by expréss enactment or ` 
` clear implication barred. * To accede to. 


133. . In dealing with the dimen- 
sions of exclusion of the exercise of judi- 
cial power under Article 868, it is neces- 
sary to bear in mind certain broad con- 
siderations. The proper forum under our 
Constitution for determining a legal dis- 
pute is the Court which is by training 
and experience, assisted by properly qua- 
lified advocates, fitted to perform that 
task, .A provision which purports to ex- 
clude the jurisdiction of the Courts in . 
certain matters and to deprive the ag- 
grieved party of the normal remedy will 
be strictly construed, for it is a principle . 
not to be whittled down that an aggriev- 
ed party will not, unless the jurisdiction 
of the Courts is by clear enactment or 
necessary implication barred, be denied 
recourse to the Courts for determination 
of his rights. The Court will interpret 
a Statute as far as possible, agreeably to 
justice and reason and that in case of two 
or more interpretations, one which is 


-more reasonable and just will be adopt- 


ed, for there is always a presumption - 
against the law maker intending injustice 
and unreason, The Court will avoid im- 
puting to the Legislature an intention to 
enact a provision which flouts. notions of 
justice and norms of fairplay, unless a 
contrary intention is manifest from words 
plain and unambiguous. . A provision in 
a statute will not be construed to defeat 
its manifest purpose and. general values 
In an 


provisions: ensuring.. the security of fun- 
damental human cS including the 
will, unless the contrary 


construed. liberally so as to uphold the 
right. These rules apply. to the interpre- 
tation of constitution and ‘statutory pro- 
visions alike. 3 : 


4 


- 184.. Article 866 (22) defines a 


“Ruler” as a Prince, Chief or other per- . 
- son who has entered into a covenant or 


agreement as is referred to in Article 291, 
and ‘is “recognized for the time being by 
the President and inclides' the Successor 
of.such Ruler.. Article 291 in defining the 
sum ‘giidranteed or assured to the Ruler 
as Privy Purse refers to covenants and > 
agreerhents entered - into by the Rulers 


‘which guarantee or “assure the payment 


of sums as Privy Purse free from tax. It 
was contended on behalf of the Union 
that the expression “rélating. to” in Arti- 
cle 363 means “referring to”, and since 


` Articles 291, 362 and 866 (22) -refer to 
covenants, the Courts have no jurisdiction 


` 
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to entertain disputes with respect to 
rights arising from those provisions. In 
support of that argument counsel for ‘he 
Union referred us to the--diverse mean- 
ings in which the expression “relating to” 
is used. But a constitutional provision 
will not be interpreted in the attitude of 
a lexicographer, with one eye on the pro- 
vision and the other on the lexicon. The 
meaning of a word or expression used in 
the Constitution often is coloured by the 
context in which it occurs: the simpler 
and more common the word or expres- 
sion, the more meanings and shades of 
meanings it has. It is the duty of the 
Court to determine in what particclar 
meaning and particular shade of meaning 
the word or expression was used by the 
Constitution makers and in discharging 
the duty the Court will take into account 
the context in which it occurs, the ob-ect 
to serve which it was used, its collcca- 
tion, the general congruity with the con- 
cept or object it was intended to articu- 
late and a host of other considerations. 
Above all, the Court will avoid repug- 
mancy with accepted norms of justice and 
reason. The expression “provisions of 
this Constitution relating to” m Article 363 
means provisions having a dominant and 
immediate connection with”: it does not 
mean merely having a reference to. A 
wide meaning of the expression may ex- 
clude disputes from the jurisdiction of 
the Courts in respect of rights or obli- 
gations, however indirect or tenuous the 
connection between the constituticnal 
provision and the covenant may he. : 


185. Jurisdiction to try a procced- 
ing is barred under the first limb of 
Article 363 if the dispute arises out of the 
provision of a covenant: it is barred under 
the second limb of Article 363 if the 
Court holds that the dispute is with -es- 
pect to a right arising out of a provision 
of the Constitution relating to a coven- 
ant, A dispute that an order of an ex- 
ecutive body is unauthorised, or a lezis- 
lative measure is ultra vires, is not one gris- 
ing out of any covenant under the first 
limb of Article 863, merely because the 
order or the measure violates the rights 
of the citizen which, but for the act or 
measure, were not in question. The dis- 
pute in such a case relates to the validity 
of the acts or the vires of the measire. 
Exclusion of the Court’s jurisdiction by 
the terms of the relevant words in the 
second limb lies in a narrow field. If 
the constitutional provision relating to a 
covenant is the source of the right claim- 
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- 366 (22) is a former 


Madhav Rao Scindia v. Umion of India (Shah J.) [Prs. 184-187] S. C. 577 


ed ito accrue, or liability claimed to arise, 
then clearly under the second limb the 
jurisdiction of the Court to entertain a 
dispute arising with respect to the right 
or obligation is barred.. We need in the 
present case express no opinion on the 


‘question whether a dispute that an ex- 


ecutive act or legislative measure operat- 
ing upon a right accruing or liability aris- 
ing out of a provision is invalid falls 
within the second limb of Article 363. ` 


136.. As a quid pro quo for agree- 
ing to surrender their power and autho- 
rity, it was enacted in the Constitution 
that the Princes who had signed the cov- . 
enant of the nature specified will be re- 
cognized as Rulers. But under the 
treaties, covenants and agreements ex- 
ecuted ‘by the former Princes, there was 


. no provision for recognition of Rulers. 


The President was invested by the Con- 
stitution with power to recognise Rulers 
under Article 866 (22). The status of the 
Rulers under the Constitution is not the 
status which the Princes had: their rights, 
privileges and functions are fundamen- 
tally different from those of the former 
Princes. Some degree of obscurity is in- 
troduced by the use of the expression 
“Ruler” and “Ruler of an Indian State” in 
the Articles. But the meaning is reason- 
ably plain. Ruler as defined in Article 
Prince, Chief or 
other person who was on or after Janu- 
ary 26, 1950 recognised as a Ruler, he hav- 
ing signed the covenant, or his succes- 
sor. The Ruler of an Indian State means 
a Prince, or Chief who was recognized 
before the Constitution by the British 
Crown. The Ruler of an Indian State 
had sovereign authority over his State. 
The Ruler recognized by the President 
rules over ‘no territory, and exercises no 
sovereignty over any subjects. He has 
no status of a potentate and no privileges 
which are normally exercised by a poten- 
tate. He is a citizen of India with cer- 
tain privileges accorded to him because 
he or his predecessor had surrendered his 
territory, his powers and his sovereignty. 


137. Article 366 (22) is, in our 
judgment, a provision relating to recog- 
nition. of Rulers: that is the direct and 
only ‘purpose of the provision. It is not 
a provision relating to a covenant. The 


` qualification of a person being recogniz- 


ed as a Ruler is undoubtedly that he is 
a Prince, Chief or other person who had 
entered into a covenant or agreement as 
is referred to in Article 291, or that he is 
the successor to such a Ruler. Reference 
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to the covenant or the agreement of the 
nature mentioned in Article 291-is for 
determining who may be recognized as a 
Ruler. Because of that reference the 
provision enacted with the object of con- 
ferring authority upon the President to 
recognize a Ruler, will not be deemed 
_jone relating to the covenant or agree- 
ment. 


138.. The Attorney-General urged 
that this Court has decided that the 
Courts have no jurisdiction to determine 
whether the order of the President under 
Article 366 (22) is valid, and that the 
Court will not be justified in unsettling 
the law. The decisions relied upon are: 
(1965) 3 SCR 201 = (AIR 1965 SC 1798), 
and (1970) 2 SCR 631 = (AIR 1970 SC 
1946). In our judgment, in neither of 
these cases the question about the bar to 
the Court’s jurisdiction by virtue of Arti- 
cle 363 was directly in issue. In Nawab 
Usman Ali Khan’s case, (1965) 8 SCR 
201 = (AIR 1965 SC 1798) this Court 
upheld the claim that the Privy Purse 
payable to the Ruler of Jaora was exempt 
from attachment under Section 60 (1) (g) 
of the Code of Civil: Procedure. The 
Court in that case considered’ the nature 
of the Privy Purse and held that it was 
a “political pension” within the meaning 
of Section 60 (D) (g) of the Code of Givil 
Procedure. Bachawat, J., speaking for the 
Court, after setting out the history of in- 
tegration and absorption of States, sum- 
marised the provisions of Articles 291, 
362, 363 and 366 (22) of the Constitution 
and observed at p. 208 (of SCR) = (at 
p. 1802 of: AIR): D 


“Now, the Covenant entered into by 
the Rulers of Madhya Bharat States was 
a treaty entered into by the Rulers of 
independent States by which they gave 
up their sòvereignty over their respec- 
tive territories and vested it in the new 
United State of Madhya Bharat. The 
Covenant was an act of State, and any 
violation of its terms cannot form the 
subject of any action in any municipal 
courts. The guarantee given by the Gov- 
ernment of India was in the nature of a 
treaty obligation contracted with the sove- 
reign Rulers of Indian States and cannot 
be enforced by action in municipal 
courts. Its sanction is political and not 
legal. On the coming into force of the 
Constitution of India, the guarantee for 
the payment of. periodical sums as Privy 
Purse is continued by Article 291 of the 
Constitution, but its essential political 
character is preserved by Article 368 of 
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the Constitution, and the obligation under 
this guarantee cannot be enforced in any 
municipal court. Moreover, if the Presi- 
dent refuses to recognise the person by 
whom the covenant -was entered into as 
the Ruler of the State, he would not be 
entitled to the amount payable as Privy ` 
Purse under Article 291.” 


The dictum that the essential political 
character of the guarantee for the pay- 
ment of periodical sums as Privy Purse 
is preserved by Article 363, and the ob- 
ligation cannot be enforced in any muni- 
cipal Court was not “necessary for thel- 
purpose of the decision, and is, in our 
judgment, not correct. Article 363 pres- 
cribes a limited exclusion of the jurisdic- 
tion of Courts, but that exclusion does not 
operate upon the claim for a Privy Purse, 
relying upon Article 291. The question 
as-to the jurisdiction of the Courts to 
entertain a claim - for payment of Privy 
Purse did not fall to be determined in 
Nawab Usman Ali Khan’s case, (1965) 3 
SCR 201 = (AIR 1965 SC 1798). The 
only question raised was whether the 
Privy Purse was not capable of attach- 
ment in execution of the decree of a Civil 
Court, because of the specific exemption 
of political pensions under Section 60 (1) 
(g) of the Code of Civil Procedure. In 
Kunwar Shri Vir Rajendra Singh’s case, 
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the Court did not express any opinion 
that Article 366° (22) was a provision re- 
lating to a covenant within the meaning 
of Article 363. In that case the petitioner 
who was not recognised as a Ruler by 
the President abandoned at the hearing of 
his petition his claim to the privy purse 
payable to the Ruler of Dholpur, and 
pressed his claim by succession under the 
Hindu Law to the private property of the 
former Ruler. The Court was not called 
upon to decide and did not decide that 
Article 366 (22) was a provision relating 
to a covenant within the meaning of Arti- 
cle 363. It is difficult to regard a word, 
a clause or a ‘sentence occurring in a 
judgment of this Court, divorced from its 
context, as containing a full exposition of 
the law on a question when the question 
did not even fall to be answered in that 
judgment. 


139. In the view we have express- 
ed, the argument -raised by Mr. Palkhi- 
vala that even if clause (22) of Article 366 
is a provision relating to the covenants 
the jurisdiction of this Court under Arti- 
cle 82 to grant relief against an invalid 
exercise of power withdrawing recog- 
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nition of the Rulers is not barred, needs 
no consideration. 


140. The source of the right to 
receive the privy purse is for reasons al- 
ready stated the constitutional mandete: 
it is not in the covenant. Referemce 
to the covenant in Article 291 merely 
identifies the sum payable as privy purse: 
it does not make Article 291 a provision 
relating to the covenant. A dispute as 
to the right to receive the privy purse is 
therefore not a dispute arising out of -he 
covenant within the first limb of Arti- 
cle 363, nor is it a dispute with regud 
to a right accruing or obligation arising 
out of a provision of the Constitution re- 
lating to a covenant. 


J41. The personal rights (otier 
than the right to the Privy Purse), prvi- 
leges and dignities are recognised by Arti- 
cle 362 of the Constitution and the Legis- 
lature and the executive are enjoined to 
have due regard to those personal rights, 
privileges and dignities in exercising their 
respective power. Article 362 is plainly 
a provision relating to covenants within 
the meaning of Article 353. A claim to 
enforce the rights, privileges and digni- 
ties under the covenants will therefore be 
barred by the first limb of Article 363 and 
a claim to enforce. the recognition of 
rights and privileges recognised by Arti- 
cle 862 will be barred under the second 
limb of Article 868. Jurisdiction of the 
Court will, however, nct be excluded 








where the relief claimed is founded on 
a statutory provision 2nacted to give 
effect to personal rights under Art. 3€2. 


142. We are accordingly of the 
view that the Courts have jurisdiction to 
interpret and to determine the true mean- 
ing of Articles 866 (22), 291, 362 and 53. 
The bar to the jurisdiction of the Courts 
by Article 363 is a limited bar: it does 
not arise merely because the Union of 
India sets up a plea that the dispute fall- 
ing within Article 363 is raised. The 
Court will give effect to the constitu- 
tional mandate if satisfied that the Jis- 
pute arises out of any provision of a co- 
venant which is in force and was entered 
into or executed before the commerce- 
ment of the Constitution and to which 
the predecessor of the Government of 
India was a party, or that it is in respect 
of rights, liabilities or obligations accru- 
ing or arising under any provision of the 
Constitution relating to a covenant. But 
since the right to the Privy Purse arises 
under Article 291 the dispute in respect 
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of which does not fall within either 
clause; the jurisdiction of the Court is not 
excluded. Again, the jurisdiction of the 
Court is not excluded, m respect of dis- 
putes relating to personal rights and pri- 
vileges which are granted by statutes. 
148. We further hold that the 
President is not invested with any politi- 
cal power transcending the Constitution, 
which he may exercise to the prejudice 
of citizens. The powers of the President 
arise from and are defined by the Consti- 
tution. Validity of the exercise of those 
powers is always amenable to the juris- 
diction of the Courts, unless the jurisdic- 
tion is by precise enactment excluded. 
Power of this Court under Article 32 or 
of the High Courts under Article 226, 
cannot be by-passed under a claim that 


the President has exercised political 
power. 
144. On the view we have ex- 


pressed, it is unnecessary to express any 
opinion on the plea that the order was 
made for a collateral purpose. 

145. A writ will therefore issue 
declaring that the order made by the Pre- 
sident on September 6, 1970 “de-recog- 
nising” the Rulers is illegal and on that 
account inoperative and_ the petitioner 
will be entitled to all his pre-existing 
rights and privileges including the right 
to the Privy Purse, as if the order had 
not been made. The petitioner will get 
his costs of the petition. 


146. Writ Petitions Nos. 377 to 
883 of 1970 raise the identical question 
which is raised in the main petition. For 
reasons set out in the principal petition 
a similar writ will issue. Each petitioner 
will get his costs of the petition. One 
hearing fee in those petitions in which the 
petitioners have appeared through the 
same counsel. 

MITTER, J:— 147. On the 
6th September, 1970 there was issued in 
the name of the President an order of the 
following text: 


“In exercise of the powers vested in 
him under Article 866 (22) of the Consti- 
tution of India, the President hereby 
directs with effect from the date of this 
order His Highness Maharajadhiraj 
Madhav Rao Jiwaji Rao Scindia Bahadur 
do cease to be recognised as a Ruler of 
Gwalior.” 

Admittedly this followed the signing of 
an instrument by the President on the 
night of 5th September, 1970 purporting 
to withdraw recognition of all the Rulers. 
Orders like the above were issued in the 
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case of each and every individual Ruler 
of an Indian State numbering over: three 
hundred and sixty. The petitioner in Writ 
Petition No. 876 of 1970 is the person to 
whom the above order was directed. He 
is a national and citizen of India and was 
recognised by the President of India as a 
Ruler on 16th July, 1961, as the successor 
to the gaddi of the State of Gwalior on 
the death of the preceding’ Ruler of the 
State. The late Ruler had signed an in- 
strument of Accession on the 15th August 
1947, which was accepted by the then 
Governor-General of India on the: 16th 
August, 1947. On 22nd April, 1948, the 
said preceding Ruler of the State had 
signed a covenant with the other Rulers 
of various States in Central India which 
led to the formation of the Madhya 
Bharat State on the 15th June, 1948. As 
such Ruler, the petitioner was being ‘paid 
a Privy Purse of Rs. 10,00,000 per year 
and was also entitled to certain rights and 
privileges under various statutes. 


148. The recognition as a Ruler 
was not an empty formality. Different 
Articles of the Constitution provide for 


and deal with the rights and privileges of . 


the Rulers. The foremost among them is 
Article 291 which after its amendment as 
- a result of the Seventh Amendment of the 
Constitution Act, 1956, runs as follows: 


“Where under any covenant or agree- 
ment entered into by the Ruler of any 
Indian State before the commencement of 
this Constitution, the payment of any 
sums, free of tax, has been guaranteed or 
assured by the Government of the Domi- 
nion of India to any Ruler of such State 
as Privy Purse— 

(a) such sums 
‘and paid out of the Consolidate 
of India; 

(b) the sums so paid to any Ruler 
shall be exempt from all taxes on. in- 
come.” 


Article 862 of the Constitution in its pre- 
sent form deals with the rights and privi- 
leges of Rulers of Indian States other 
than the Privy Purse and reads: 


“In the exercise of the power of Par- 
liament or of the Legislature of a State 
to make laws or in the exercise of the 
executive power of the Union or of a 
State, due regard shall be had to the 
guarantee or assurance given under any 
such covenant or agreement as is refer- 
red to in Article 291 with respect to the 
personal rights, privileges and dignities 
of the Ruler of an Indian State.” 


shall be charged on, 
Fund 


ALR. 


149. The only article in the Con- 
stitution which mentions the recognition 
of a person as a Ruler is Article 366 
which is a key to the meaning of various 
words and expressions used throughout 
the Constitution. Clause 22 of the Arti- 
cle provides: 

“In this Constitution unless the con- 
text otherwise requires, the following ex- 
pressions have the meaning hereby res- 
pectively assigned to them, that is to say— 

= od kid 


(22) “Ruler” in relation to an Indian 

State means the Prince, Chief or other 
person by whom any such covenant or 
agreement as is referred to in clause (1) 
of Article 291 was entered into and who 
for the time being is recognised by the 
President as the Ruler of the State, and 
includes any person who for the time 
being is recognised by the President as 
the successor of such Ruler;” 
Clause (15) of Article 866 defines an 
Indian State as any territory which the 
Government of the Dominion of India 
recognised as such a State. Clause (21) of 
Article 866 (now deleted) provided as fol- 
lows:— 

“Rajpramukh” means— 

(a) In relation to the State of Hyde- 
rabad the person who for the time being 
is recognised by the President as the 
Nizam of Hyderakad; 

(b) in relation to the State of Jammu 
and Kashmir or the State of Mysore, the 
person who for the time being is recog- 
nised by the President as the Maharaja of 
that State; and 


(c) in relation to any other State spe- 
cified in Part B of the First Schedule, the 
person who for the time being is recog- 
nised by the President as the Rajpramukh 
of that State, 


and includes in relation to any of the said 
States any person for the timie being re- 
cognised by the President as competent 
to exercise the powers of the Rajpra- 
mukh in relation to that State;” 


150. To complete the account of 
the provisions of the Constitution with 
regard to Rulers it is necessary to set out 
Article 863 of the Constitution, the inter- 
pretation of which is the most important 
point in the series of petitions presented 
by a number of Rulers of Indian States 
to this Court with identical prayers. 

“363 (1) Notwithstandin anything 
in this Constitution but subject to the 
provisions of Article 148, neither the 
Supreme Court nor any other court shall 
have jurisdiction in any dispute arising 


i 


1971 


out of any provision of a treaty, ag-se- 
ment, covenant, engagement, sanad or 
other similar instrument which was enter- 
_ ed into or executed before the commeace- 
ment of this Constitution by any Ruler 
of an Indian State and to which the Gov- 
ernment of the Dominion of India or any 
of its predecessor Governments wes a 
party and which has or has been contnu- 
ed in operation after such commencem=nt, 
or in any dispute in respect of any rght 
accruing under or any liability or obliga- 


tion arising out of any of the provis-ons . 


of this Constitution relating to such 
treaty, agreement, covenant, engagement, 
sanad or other similar instrument. 

(2) & = A * 4 


150A. The grievance of the peti- 
tioners in this series of petitions is the 
- same as the rights asserted by. them Jow 
from more or less similar transactiors. 


151. We have to delve. into the 
past history of India in order to apre- 
ciate the setting in which these persons 
or their ancestors . who were 
Rulers of territories in India were brought 
within the fold of the ` Constitution. 
Though not sovereign within the meaning 
of that expression in Irtemational Law 
these former Rulers had certain attribu- 
tes of sovereignty during the days pre- 
ceding the independence of India. 


152. As is well known to all stu- 
dents of history the achievement of sett- 
ing up a British Empire in India was “in 
its early stages at any rate, brought about 
by the agents of the East India Company 
in India.” The Company entered into 
treaties with Indian States in the early 
stages aiming at no more than securing 
for the Company a privileged position in 
trade against its rivals. For the first time 
the Parliament of England assertec its 
authority and control over the East India 
Companys activities both in India and 
in England by the Regulating Act of 1773 
under which the Governor of Bengal be- 
came the Governor-General in Council 
with `a certain amount of control over the 
Presidencies of Bombay and Madras. The 
Marquis of Wellesley as the Governor- 
General felt convinced when he cam= to 
India in -1798 and saw the state of affairs 
here that the British must become the 
one paramount power in the country. He 
set up. a system under which no Indian 
State which had accepted subsidiary alli- 
ance with the British could-make any war 
or carry on negotiations with ancther 
State without the Company’s knowledge 


formerly ` 
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and consent. It was during his time that 
the British Dominion in India expanded 
considerably. He had practically elimi- 
nated the French influence in India and 
brought many States under the subsidiary 
alliance, the notable instances being Iy- 
derabad, Travancore, Mysore, Baroda and 
Gwalior. Under this system of subsidiary 
alliance the bigger States were to main- 
tain armies commanded by British ofi- 
cers for preservation of the public peace 
and their rulers were to cede certain ter- 
ritories for the upkeep . of these forces; 
the smaller States were to pay a tribute 
to-the Company. In return the Com- 
pany was to protect them, one and .all, 
against external aggression and internal 
rebellion. A British Resident was also 
installed in every State that accepted the 
subsidiary alliance. This process was car- - 
ried on during the regime of Hastings 
and Dalhousie. The Marquis of Hastings 
who came out as a Governor-General in 
1813 crushed the Pindaris and finally 
broke the Maharatta power and carried 
the spread of the British Dominion over 
Northern and Central India to a stage 
which it was only left for Lord Dalhou- 
sie, a‘quarter of century later, to` com- 
plete. He resumed Wellesley’s policy by 
extending the Companys supremacy and 
protection over almost all the Indian 
States. By the time. he left the country 
in 1828, the British Empire in India had 
been formed and its map in essentials 
drawn. . Every State in India outside the 
Punjab and Sind was under the Com- 
pany’s control. The influence of the com- 
pany over the internal administration of 
the States rapidly increased during the 
period following the retirement of Lord 
Hastings. Residents became gradually 
transformed into diplomatic agents repre- 
senting a foreign power into executive 
and controlling officers of a superior gov- 
ernment. The charter of 1833 abolished 
the Company's trading activities and the 
Company assumed the functions of the 
Government of India. Lord Dalhousie 
acquired vast territories for the 
Company conquering the Punjab and 
pushing the frontiers to the natural limits 
of India, ie., the base of the mountains 
of Afghanistan. Whatever may have 
been the cause which led to the Mutiny 
of the year 1857 it was realised by the 
British- people that the Indian States could 
play a vital role as one of the bulwarks 
of British rule. An Act of 1858 intituled 
“An Act for the Better Government of 
India” provided by the. 67th section that 
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“all treaties made by the Company shall 
be binding upon Her Majesty”. In her 
proclamation Queen Victoria made it 
clear that the Government would: respect 
the rights, dignity and honour of Native 
Princes. The policy of annexation vigo- 
rously pursued by Dalhousie gave way 
to the perpetuation of the States as sepa- 
rate entities, Lord Canning carried this 
new policy to its next logical step by re- 
commending that the integrity of the States 
should be preserved by perpetuating the 


rule of the Princes whose power to adopt . 


heirs should be recognised. The. Secre- 
tary of State for India agreed to this re- 
commendation and sanads were granted 
to the Ruler under which in the event of 
the failure of the natural heirs, they were 
authorised to adopt their successors ac- 
cording to their law and custom. These 
sanads were intended to remove mistrust 
and suspicion and knit the Native Sove- 
reigns to the paramount power. The new 
policy was to punish the ruler for extreme 
mis-government and if necessary to de- 
pose him but not to annex his State for 
misdeeds. The Indian States thus became 


part and parcel of the British Empire in. 


India: In the words of Lord Canning: 


“The territories under the sovereignty 
of the Crown became at once as import- 
ant and as integral a part of India as ter- 
ritories under its direct domination. To- 
gether they form one direct core and the 
political system which the Moghuls 
had not completed and the Maharattas 
never contemplated is now an establish- 
ed fact of history.” 


158. The next five decades were 
occupied with the task of evolving a 
machinery for controlling the States. A 
political department was set up uder the 
direct charge of the Governor-General. It 
had at its disposal a service known as 
the Indian Political Service, manned by 
officers taken from the Indian Civil Ser- 
vice and the Army. It had a police force 
which was maintained partly by the reve- 
nues of the Central Government and 
partly by contributions made by the 
States. The Political Department had 
Residents and Political Agents in all im- 
portant States and groups of States. The 
Secretary of State kept a close control over 
the activities of the Political Department 
mainly because . of the interest of the 
Crown in matters affecting the rights and 
privileges of the Rulers. 


154. Constitutionally the States 
were not part of the British India nor 
‘were their inhabitants British subjects. 
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Parliament had no power to legislate for 
the States or their people. _The Crown’s 
relationship with the Indian States was 
conducted by the Governor-General in 
Council and since he was in charge of 
the political Department, his Executive 
Council tended in practice to leave 
States’ affairs to him which meant that 
the Political Department came gradually 
to assume the position of a government 
within a government. 


155. With the building up of a 
strong Political Department the Crown 
started asserting rights never claimed by 
the East India Company and even at 
times cutting across treaties. The most 
outstanding example and at the same time 
one of far-reaching consequence, in the 
relations of the paramount power with 
the Rulers. was the prerogative assumed 
of recognising succession in the case of 
natural heirs. The first ruling in this be- 
half was laid down by the Government 
of India in 1884 in a letter addressed to 
the Chief Commissioner of the Central 
Provinces in which it was stated that 
succession to a native State is invalid un- 
til it receives in some form the sanction 
of the British authority. In the view of 
the Secretary of State expressed in 1891 
it was admittedly the right and duty of 
Government to settle successions in the 
protected States in India. This right it 
was claimed flowed essentially from the 
position of the British as the Supreme 
power responsible for maintaining law 
and order throughout the country. That 
power alone had the necessary sanction 
to enforce decisions regarding disputed 
successions. The Ruler thus did not in- 
herit his gaddi as of right but as a gift 
from the paramount power. 


156. A definite pattern of the 
Government of India’s relationship vith 
the States had been developed by the 
time the first World War broke out in 
1914. The Rulers rallied to fight for the 
Empire, and the organisation of the war 
effort involved closer co-ordination of ad- 
ministrative activity in the States as well 
es in the Provinces. 


157. Throughout the country the 
tide of national aspirations was rising 
fast. Although Britain claimed to be 
fighting a war to defend freedom and 
democracy the system of government by 
which she continued -to hold India in 
imperial thrall was clearly at variance 
with her professed aims. The British 
Government recognised that the situation 
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needed new handling. In 1917 Montegu, 
the Secretary of State for India, anno.me- 
ed that the policy of His Majesty’s Gov- 
ernment. with which the Government of 
India was in complete accord, was that 
of an increasing association of Indiars in 
every branch of the acCministration and 
the gradual development of self-govern- 
ing institutions with a view to progressive 
realisation of responsible government in 
India as an integral part of the British 
Empire. 

158. The Secretary of State for 
India and the Viceroy Lord Chelmsford 
published a joint report on Constitutional 
Reforms which was the first major irves- 
tigation into the relations of the S-ates 
with the rest of India and with the para- 
mount power. The authors of the report 
visualised that the Provinces would ulti- 
mately become self-governing units held 
together by a Central Government which 
would deal solely with matters of com- 
mon concern to all of them. 


159. With regard to the Rulers 
the authors of the report felt that the 
time had come to end their isolation and 
that steps should be taken for joint con- 
sultations by them for the furtherance of 
their common interest. There was a con- 
ference of ruling Princes and Chiefs in 
1919 which recommended that the Ralers 
of States having full and unrestricted 
powers of civil and criminal jurisdiction 
in their States, and the power to make 
their own laws should Le termed sovere- 
ign Princes as against those who lazked 
such powers. This was however not 
favoured by the Government of India. In 
1921 a Chamber of Princes was brought 
into being by a Royal Proclamation which 
announced that the Viceroy would take 
counsel of the Chamber freely in matters 
relating to that territories of Indian States 
‘ generally and in matters which affected 
these territories jointly with British India 
or with the rest of the Empire. The 
Chamber of Princes would have no con- 
cern in the internal affairs of indiv-dual 
States or relations of individual States 
with the Government of India while the 
existing rights of these States and their 
freedom of action would in no way be 
prejudiced or impaired. 


160. In the years following the 
first world War the Nationalist Move- 
ment in India gained considerable im- 
petus. Lord Irwin who came out az Vi- 
ceroy in 1926 felt that the political sitva- 
tion in the country demanded some ges- 
ture on the part of Britain. In March 
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1927 an announcement was made for ap 
pointing a statutory Commission to en- 
quire into the working of the Govern- 
ment of India Act 1919 and to make re- 
commendations regarding further const- 
tutional advancement. At or about this 
time the Rulers of the Indian States also 
demanded an impartial enquiry into the 
whole relationship between themselves 
and the paramount power. The Secre- 
tary of State appointed a Committee of 
three members headed by Sir Harcort 
Butler to enquire into the relationship 
between the States and the paramount 
power and to suggest means for the more 
satisfactory adjustment of the existing 
economic relations between the States 
and the British India. 


161. On behalf of the State it was 
contended before the Committee that all 
original sovereign powers except those 
which had been transferred with their 
consent to the Crown were still possessed 
by them and that such transfers could be 
effected only by the consent of the States 
and that the paramountcy of the British 
Crown was limited to certain matters only 
— those relating to foreign affairs and 
external and internal security. The Com- 
mittee was not prepared to accept this 
and held that none of the States ever had 
any international status. The Committee 
refused to define paramountcy but assert- 
ed that paramountcy must remain para- 
mount; it must fulfil its obligations 
defining or adopting itself accord- 
ing to the shifting necessities of the 
time and the progressive development of 
the States. They however observed ‘that 
if any Government in the nature of a 
Dominion Government should be consti- 
tuted in British India such Government 
could clearly be a new Government rest- 
ing on a new written Constitution. The 
Committee voted the grave apprehension 
of the Princes on this score and recorded 
a strong opinion that in view of the fact 
of the historical nature of the relation- 
ship of the paramount power and the 
Princes the latter should not be trans- 
ferred without their agreement to a rela- 
tionship with a new Government in Bri- 
tish India responsible to an Indian Legis- 
lature. This really laid the foundation of 
a policy whereby in later years a wedge 
was effectively driven between the States 
and the British India. 


162. The Rulers were certainly 
disappointed with the finding of the 
Butler Committee with regard to their 
main hopes of being freed from the un- 
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fettered discretion of the Political De- 
partment to intervene in their internal 
affairs. Nationalist opinion in the coun- 
try viewed the recommendations of the 
Butler Committee with grave apprehen- 
sion and emphatic protests were entered 
- in the report of a committee presided 
over by Pandit Motilal . Nehru and 
“All Parties Conference was arrang- 
ed in 1928 to frame a Dominion Constitu- 
tion for India. It gave a warning that it 
was inconceivable that the ‘people of the 
States who were fired by the same anibi- 
tions and. aspirations as: the people of 
British India would quietly submit to 
existing conditions forever, or that the 
people of British India bound by the 
closest ties of family, race and religion to 
their brethren on -the other side of an 
imaginary line would never make. com- 
mon cause with them. The Viceroy Lord 
Irwin who had conferréd with the. British 
Government in 1929 made an official -pro- 
nouncement on his return to India to the 
effect that the natural issue of India’s 
constitutional progress was the attain- 
ment of Dominion Status. He also an- 
nounced that the British Government had 
accepted the suggestion of Sir John Simon 
for a Round Table Conference. There 
was a series of these conferences which 
debated on many and various points in- 
cluding Federation of the States with the 
Provinces of British India. : 


163. Then came the Government 
of India Act 1985 which provided for a 
constitutional relationship between the 


Indian States and British India on a fede-. 


ral basis. A special feature of the schenie 
was that whereas in the case of the pro- 
vinces accession to the Federation was to 
be automatic in the case of the states it 
was to. be voluntary. A State was to be 
considered to have acceded when its 
Ruler executed an Instrument of Acces- 
sion and after it was accepted by His 
Majesty the King of England. The Gov- 
ernment of India Act 1985 other than the 
Part relating to Federation, came into 
force on the Ist April, 1987. From that 
date the functions of the Crown in the 
relations with the States were entrusted 
to the Crown Representative; those func- 
‘tions included negotiations with the 
Rulers after accession to the Federation. 
The Federation however never took 
shape. 


164. An important announcement 
in the Constitutional set up of India 
which came after the Second World War 
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had broken out was the Draft Declara- 
tion known as Cripp’s Plan. This accept- 
ed the principle of self-determination but 
it contained numerous pitfalls which im- 
perilled the future of India. The mis- 
sion failed but its failure gave a new 
turn to India’s political struggle. In spite 
of the deepening crisis of war no fur- 
ther serious effort was made to resolve 
the political deadlock in India until the 
Simla Conference of 1945. This also 
proved abortive. After the assumption 
of power by the Labour Government in 
England a Parliamentary delegation vi- 
sited India and later the ‘Secretary of 
State announced the Government’s deci- 
sion to send a delegation of three. Cabinet 
Ministers to India. In May 1946 the 


‘Cabinet Mission issued the memorandum 


dated 12th May 1946 in regard to States’ 
treaties and paramountcy; it affirmed that 
the rights cf the States which flowed 
from the relationship of the Crown would 
no longer exist. and that the rights sur- 
rendered by the States to the Paramount 
Power would revert to the States. The 
plan provided for the entry of the States 
to the proposed Union.of India in the 
following manner:— 


(a) Paramountcy could neither be 
retained by the British Crown nor trans- 
ferred to the new Government. But ac- 
cording to the assurance given by the 
Rulers that they were ready and willing 
to do so, the States were expected to co- 
operate in the new development of India. 

(b) The precise form which the co- 
operation of the States would take must 
be a matter for negotiation during the 
building up of the new constitutional 
structure. 

(c) The States were to retain all sub- 
jects and powers other than those ceded 
to the Union, 


(d) In the preliminary stage. the 
States were to be represented on the 
Constituent Assembly by:a Negotiating 
Committee. 


165. The Viceroy Lord Mount- 
batten made it clear that the British Gov- 
ernment resolved to transfer power by 
June 1948 and a solution had to be found 
in a few months’ time. On June 8, 1947 
he announced that His Majesty’s Govern- 
ment would be prepared to relinquish 
power to two Governments of India and 
Pakistan on the basis of Dominion Status 
and this relinquishment of power would 
take place much earlier than June 1948, 
In regard to States the plan laid down 


namely, Foreign Affairs, 
Defence and Communications. ` 


r 


~ 
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that the policy of His Majesty’s Govern- 
ment towards the Indian States contain- 
ed in the Cabinet Mission Memorandum 
of May 1945 remained unchanged. At a 
Press Conference held by him Lord 


Mountbatten gave it out that the date of. 


transfer of power would be about Bth 
August, 1947. 


166. The Indian Independence Act 
enacted for the purpose of giving efect 
to the plan envisaged as above received 
the Royal Assent on 18th July 1947. It 
provided for the setting up of two irde- 
pendent Dominions as and from the 5th 
August, 1947. Section 2 of the Act detin- 
ed what the territories of the two Domi- 
nions would be. Section 6 provided that 
the Legislature of each of the new Do- 


. minions would have power to make laws’ 


for that Dominion. . Under Section 7 (D 
(b) the suzerainty of His Majesty cver 
the Indian States would lapse and with 
it all treaties and agreements in force at 
the date of the passing of the Act be- 
tween His Majesty and the Rulers of 
Indian States, all functiors exercisable by 
His Majesty at that date with respec: to 
Indian States, all obligations of His Ma- 
jesty existing at that date towards Indian, 
States or the Rulers thereof. Under cl (c) 
any treaties or agreements in force at the 
date of passing of this Act between His 
Majesty and any person having authority 
in the tribal areas were also to lapse. 
Section 9 empowered the Governor-Gene- 
ral to promulgate orders for making such 
provisions as appeared to him to be ne- 
cessary or expedient for bringing the pro- 
visions of the Act into effective op2ra- 
tion, for dividing between the new Dcmi- 
nions, and between the new Provinces to 
be constituted under the Act, the powers, 
rights, property, duties end liabilities of 
the Governor-General in Council etc, 
Even before the passing of the Act Lord 
Mountbatten was debating the Stetes’ 
problems with Indian leaders. He put 
forward to them a peaceful settlement he 
had in mind, naniely to allow the Rulers 
to retain their titles, extra territcrial 
rights and personal property and civil list 
in return for which they would join a 
Dominion—most of them India, and a few 
like Bahawalpur Pakistan — only three 
subjects of defence, external affairs and 
communications being reserved for the 
Central Government. A draft Instrument 
of Accession was prepared in the States 
Department of the Dominion of India. 
The Instrument of Accession took three 
forms according to the existing status and 
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powers of the various States. By the 
Instrument of Accession the States were 
to accede to the Dominion of Incia on 
the three subjects, Defence, External Af- 
fairs and Communications and their con- 
tent being as defined in Schedule VII of 
the Government of India Act, 1935. 
Shortly before the 15th August with the 
helpful efforts of Lord Mountbatten nego- 
tiations were concluded and barring Hy- 
derabad, Kashmir and Junagadh al the 
States within the geographical limits of 
the Indian Union had acceded b the 
Indian Dominion by the 15th August. The 
accession of the Indian States tọ the 
Dominion of India established a new or- 
ganic relationship between the States and 
the Government of India. 


167. |The second phase which 
rapidly followed involved a process of 
two-fold integration, consolidation of 
States into sizable administrative units 
and their democratization. 

168. With the advent of incepen- 
dence in India the popular urge in the 
States for attaining the same measure of 
freedom as was enjoyed by the people in 
the Provinces gained momentum and un- 
leashed strong movements for the trans- 
fer of power from the Rulers to the 
people. 

- 169. So far as the larger units 
were concerned democratization of admin- 
istration could be a satisfactory solution 
of their constitutional problem. How- 
ever in the case of smal] States respon- 
sible Government could have only proved 
a farce. The Rulers of smaller States 
were in no position to meet the demand 
for equating the position of their people 
with that of their countrymen in the 
Provinces. Without doubt the smaller 
State units could not have continued in 
modern conditions as separate ertities; 
integration provided the only approach to 
the problem.. 


170. The integration of States did 
not however follow a uniform pattern. 
Merger of States in the Provinces geogra- 
phically contiguous to themi was one form 
of integration; the second was conversion 
of States into Centrally administered 
areas; and the third form was the crea- 
tion of new viable units known as Unions 
of States. Each of these forms was ad- 
opted according to size, geography and 
other factors relating to each State or 
group of States. 


171. The problem of integration 
was first faced in Orissa where the States 
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formed scattered bits of territory with no 
geographical contiguity. After long dis- 
cussions with the Rulers of the States and 
the Minister of the State Department it 
was eventually decided to integrate the 
small States with the adjoining Provinces. 
Agreements were signed by the Rulers of 
these States in December 1947 and on 
subsequent dates providing for cession by 
them to the Dominion of India full and 
exclusive authority, jurisdiction and 
power in relation to the governance of 
` their States. 


172. There were several groups of 
States which with due regard to geogra- 
phical, linguistic, social and cultural affi- 
nities of the people could be consolidat- 
ed into sizable and viable units consist- 
ing entirely of States. In such cases, ter- 
ritories of States were united to form 
Unions of States on the basis of full trans- 
fer of power from the Rulers to the peo- 
ple. A special feature of these Unions 
was the provision for the Rajpramukh as 
the constitutional head of the State who 
was to be elected by a Council of Rulers. 
The United State of Gwalior, Indore and 
Malwa and other small States came to 
be known as Madhya Bharat of which 
the Ruler of Gwalior became the Raj- 
pramukh. Integration of Rajputana was 
completed in three stages. 


173. As a result of the applica- 
tion of the various merger and integra- 
tion schemes 216 States were merged in 
Provinces, 61 States were taken over as 
. Centrally administered areas and 275 
States were integrated into the Union of 
States. : 


174, The process of the merger of 
the States with the Provinces or their 
constitution into Centrally Administered 
areas, transfer of power to the people 
was automatic in that the merged States 
became part of the Administrative units 
which were governed by the popular 
Government of the Provinces and the 
Centre as the case might be. So far as 
the Provincially merged States were con- 
cemed, under the arrangements made 
virtually by the statutory orders issued 
under Section 290-A of the Government 
of India Act 1935 provision was made for 
the representation of the people of the 
merged States in the Provincial Legisla- 
ture. As regards the Unions of States 
wherever practicable popular interim 
ministries were. set up to conduct their 
administration. : 


175. The Instruments of Merger 
and the covenants establishing the various 
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units of States were in the nature of over- 
all settlements with the Rulers who had 
executed them. While they provided for 
the integration of States and for the 
transfer of powers frem the Rulers they 
also guaranteed to the Rulers Privy 
Purse, succession to the gaddi, rights and 
privileges and full ownership, usé and en- 
joyment of all private properties belong- 
ing to them as distinct from State proper- 
ties, i 

176. The above is a thumb-nail 
sketch of the political developments and 
the major political events between 1778 
and 1948 or 1949. Most. of the historical 
account is taken verbatim from V. P. 
Menon’s “Story of Integration of Indian 
States” and the White Paper on Indian 
Constitution — both of which were freely 
referred to by counsel appearing in the 
case. In the above setting I now propose 
to examine the implications of the im- 
portant documents to which the Ruler of 
Gwalior became a party. f 


177. An Instrument of Accession 
was signed by the Ruler of Gwalior on 
the 15th August, .1947 in the exercise of 
his sovereignty in and over his State con- 
taining inter alia the following material 
terms:— : 


“I declare that I accede to the Domi- 
nion of India with the intent that the 
Governor-General of India, the Dominion 
Legislature, the Federal Court and any 
other Dominion authority established for 
the purpose of the Dominion shall, by 
virtue of this instrument of Accession . 
but subject always to the terms thereof, 
and for the purposes only of the Domi- 
nion, exercise in relation to the State .. 

. such functions as may be vested in 
them by or under the Government of 
India Act, 1935. 


Clause 8. I accept the matters spe- 
cified in the Schedule hereto as the 
matters with respect to which the Domi- 
nion Legislature may make laws for the 
State. (The schedule mentioned contain- 
ed several matters of which the main 
were defence, external affairs and com- 
munications). me , 

Clause 5. The terms of this Instru- 
ment of Accession shall not be varied by. 
any amendment of the Act (Government 
of India Act) or the Indian Independence 
Act, 1947 unless such amendment is ac- 
cepted by me by an instrument supple- 
mentary to this instrument. 

Clause 7. Nothing in this Instrument 
shall be deemed to commit me in any 
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way to acceptance of any future corsti- 
tution of India or to fetter my discre- 
tion to enter into arrangements with the 


Government of India under any such 
future constitution. 
Clause 8. Nothing in this Insiru- 


ment affects the continuance of my sover- 
eignty in and over this State, or, save as 
provided by or under this Instrument, the 
exercise of any powers, authority and 
rights now enjoyed by me as Ruler of 
this State or the validity of any law at 
present in force in this State. 


Clause 9. JI hereby declare thet I 
execute this Instrument on behalf of this 
State and that any reference in this in- 
strument to me or to the Ruler of the 
State is to be construed as including a 
reference to my heirs and successors” 


178. This Instrument was acczpt- 
ed by the Governor-General of India 
and signed by him. : 


178. On 22nd April 1948 a docu- 
ment was executed by the Ruler of 
Gwalior, Indore and certain other States 
in Central India for the formation of the 
United State of Madhya Bharat. The 
recitals to the document show that the 
Rulers were entering into a covenant on 
the terms mentioned therein as they were 
convinced that the welfare of the people 
of the region could best be secured by 
the establishment of a State with a com- 
mon executive, legislature and judiciary, 
and they were resolved to entrust to a 
Constituent Assembly consisting of elect- 
ed representatives of the people the draw- 
ing up of a democratic constitution of the 
State within the framework of the Con- 
stitution of India. By Article II the Cov- 
enanting States agreed to unite and inte- 
grate their territories into one State with 
a common executive, legislature and ju- 
diciary and to include therein any ozher 
State the Ruler of which agreed with the 
approval of the Government of India to 
the merger of his State in the United 
State. Article III provided for the con- 
stitution of a Council of Rulers with a 
President known as the Rajpramukh. arti- 
cle IV provided inter alia for payment of 
a sum of Rs. 2,50,000 to the Rajpramukh 
from the revenues of the United State as 
consolidated allowance. Under Article V 
there was to be a council of Ministers to 
aid and advise the Rajpramukh in the ex- 
ercise of his functions. Under Article VI 
the Rulers of each Covenanting State 
agreed as soon as possible and: not [ster 
than the Ist July, 1948, to make over the 
administration of his State to the Rajpra- 
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mukh whereupon all rights, authority and 
jurisdiction belonging to the Ruler which 
pertained to or were incidental to the 
Government of the Covenanting State 
were to vest in the United State and all 
the assets and liabilities of the Covenant- 
ing State were to be the assets and liabi- 
lities of the United State. Under Arti- 
cle VIII the Rajpramukh was to execute 
on behalf of the United State, as soon as 
practicable and in any event not later 
than 15th June, 1948 an Instrument of 
Accession in accordance with the provi- 
sions of Section 6 of the Government of 
India Act, 1985 and he was to accept as 
matters with respect to which the Domi- 
nion Legislature might make laws for the 
United State all the matters mentioned 
in List I and List III of the Seventh Sche- 
dule to the said Act, except the entries in 
List I relating to any tax or duty, by such 
instrument. Under Article XI the Ruler 
of each Covenanting State was to be en- 
titled to receive annually from the reve- 
nues of the United State for his Privy 
Purse the amount specified against that 
Covenanting State in Schedule I; provid- 
ed that the sums specified in the Sche- 
dule in respect of the Rulers of Gwalior 
and Indore were to be payable only to 
the Rulers of these States and not to their 
successors for whom provision was to be 
made subsequently. The said amount 
was intended to cover all expenses of the 
Ruler and his family including expenses 
of his residence, marriage and other cere- 
monies and subject to the provisions of 
paragraph 1 were neither to be increased 
nor reduced for any reason whatever. 
Under paragraph 8 the Rajpramukh was 
to cause the said amount to be paid to 
the Ruler in four equal instalments at the 
beginning of each quarter in advance. 
Under paragraph 4 the said amount was 
to be free of all taxes whether imposed 
by the Government of the United State 
or by the Government of India. Under 
Article XII the Ruler of each Covenant- 
ing State was to be entitled to the full 
ownership, use and enjoyment of all pri- 
vate properties (as distinct from State 
properties) belonging to him on the date ` 
of his making over the administration of 
that State to the Rajpramukh. Under 
paragraph 8 of this Article if any dispute 
arose as to whether any item of 
property was the private property 
of the Ruler or State Property, it was to 
be referred to such person as the Govern- 
ment of India might nominate in con- 
sultation with the Rajpramukh and his 
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decision was to be final and binding. Arti- 
cle XIII ran as follows:— . 


“The ruler of each Covenanting State, 
as also the members of his family, shall 
be entitled to all the personal privileges, 
dignities and titles enjoyed by them, 
_ whether within or outside the territories 
of the State immediately before the. 15th 
day of August, 1947.” 

Article XIV provided: ; 

(1) The succession, according to law 
and custom to the gaddi of each Cove- 
nanting State, and to the personal rights, 
privileges, dignities and titles of the 
Ruler thereof, is hereby guaranteed. 

(2) Every question of disputed suc- 


cession in regard to a Covenanting State 


shall be decided by the Council of Rulers 
after referring it to a Bench consisting of 
all the available Judges of the High Court 
of the United State and in accordance 
with the opinion givea by that High 
Court.” : 

180. The document ends 
the following paragraph:— 


“The Government of India hereby 
concur in the above Covenant and guar- 
antee all its provisions. In confirmation 
whereof Mr. V. P. Menon, Secretary to 
the Government of India in the Ministry 
of States, appends his signature on behalf 
‘and with the authority of the Govern- 
ment of India.” 


with 


181. On July 19, 1948 the Ruler 
of Gwalior who had become the 
Rajpramukh of the United State of 


Madhya Bharat executed a revised Ins- 
trument of Accession reciting the cove- 
nant of April 1948 referring in particular 
to Article VIII of the same and declaring 
that he as Rajpramukh was acceding to 
the Dominion of India with intent that 
the Governor-General of India, the 
Dominion Legislature, the Federal Court 
and any other Dominion authority estab- 
lished for the purpose of the Dominion 
would by virtue of the Instrument of 
Accession but subject always to the terms 
thereof and for the purposes only of the 
Dominion exercise in relation to the Uni- 
ted State such functions as may be vest- 
ed in them or under the Government of 
India Act, 1985. By Clause (2) he assum- 
ed the obligation of ensuring that due ef- 
fect was given to the provisions of the 
Act (the Government of India Act, 1935) 
within the United State so far as they 
were applicable by virtue of the Instru- 
ment of Accession. By Clause (3) he ac- 
cepted all matters enumerated in List I 
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and List III of the Seventh Schedule to’ 
the Act as matters in respect of which 
the Dominion Legislature might make 
laws for the United State. This was of 
course subject to some provisos which. it 
is not necessary to set out. Under Cl. (6) 
that terms of the Instrument of Acces- 
sion were not to be varied by any .amend- 
ment of the Act or the Indian Indepen- 
dence Act, 1947 unless such amendment 
was accepted by the Rajpramukh. Under 
Clause (8) it was. made clear that noth- 
ing in the instrument was to be deemed 
to commit the United State in anyway 
to acceptance of any further Constitution 
of India or to fetter the discretion of the 
Government of the United State to enter 
into arrangements with the Government 
of India under any such future Constitu- 
tion. 

` 182. This Instrument of Accession 
was duly accepted by the Governor- 
General of India. 


183. The Constituent Assembly 
was in session about this time and the 
future Constitution of India was being 
Seca and given a final shape and 
orm. 


184. The provisions of the Consti- 
tution had been finally settled before the 
24th November, 1949, the date on which 
the Rajpramukh made a solemn declara- 
tion that the Constitution of India short- 
ly to be adopted by the Constituent 
Assembly of India was to be the Consti- 
tution for the Madhya Bharat as for the 
other parts of India and was to be en- 
forced as such in accordance with the 
tenor of its provisions. The preamble to 
the proclamation shows that the Rajpra- 
mukh took this step in the best interest 
of the State of Madhya Bharat which was 
closely linked with the rest of India by 
the community of interests in the. eco- 
nomic, political and other fields and it 
was felt desirable that the Constitutional 
relationship established between the State 
of Madhya Bharat and the Dominion of 
India should not only be continued but 
further strengthened and the Constitu- 
tion of India as drafted by the Consti- 
tuent Assembly of India, which included 
duly appointed representatives of the 
States provided a suitable basis for doing 
so. 


185. The ‘Constitution of India 
was finally adopted by the Constituent 
Assembly on the 26th November, 1949. 
Under Article 894 of the Constitution 
fifteen of ifs articles were to come into 
force at once and the remaining provi- 
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sions of the Constitution were to come 
into force on the 26th day of January, 
1950 referred to in the Constitution as 
the commencement of the Constitution. 
By Article 395 the Indian Independ=nce 


Act, 1947 and the Government of India 


Act, 1985 together with all enactments 
amending or supplementing the latter 
were replaced. - 


186. The above gives a fairly 
complete picture of the disappearance of 
the former Indian States which formed 
the combination of the United Stat= of 


Madhya Bharat with the commencement ` 


of the Constitution of India as also the 
rights and privileges of the Rulers save 
as expressly provided otherwise in the 
Constitution itself, or the covenants, 
agreements etc. to the extent necessary. 


187. The above pattern did not 
however apply to all the Indian States. 
A number of small States of Orissa exe- 
cuted Merger agreements which were 
confirmed on behalf and with the avtho- 
rity of the Governor-General by the 
Secretary to the Ministry of States. Those 
agreements were entered into in Decem- 
ber, 1947. By Article I of the agree- 
ment the Raja of the State ceded to the 
Dominion Government full and exclusive 
authority, jurisdiction and powers for and 
in relation to the governance of the State 
and agreed to transfer the administration 
of the State to the Dominion Gorem- 
ment on the Ist January, 1948. As ‘rom 
that date the Dominion Government was 
to be competent to exercise the said 
powers and authority and jurisdiction in 
such manner and through such agency as 
it might think fit. Under Article I the 
Raja was to be entitled to receive from 
the revenues of the State annually for 
the privy purse a certain sum of money 
which was to cover all the expenses of 
the Ruler and his family ete. Under 
Article III he was to be entitled tc the 
full ownership, use and enjoyment cf all 
private property (as distinct from State 
properties) belonging to him on the date 
of the agreement. Under Article IV the 
Raja and certain other persons were to 
be entitled to all personal privileges en- 
joyed by them whether within or outside 
the territories of the State immediately 
before the 15th August, 1947. By Arti- 


- cle V the Dominion Government guaran- 


teed the succession according to Jaw and 
custom to the gaddi-of the State ard to 
the Ruler’s personal rights, privileges, 
dignities and titles. 
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188. Similar Merger agreements 
were signed by the Rulers of Gujarat 
and Deccan States. The terms of the 
agreements were on similar lines, 


189. There were however depar- 
tures from the above in some cases. For 
instance, the Nawab of Bhopal executed 
a Merger agreement on the 80th April, 
1949 whereby the administration of the 
State of Bhopal was to be taken over 
and carried on by the Government of 
India and for a period of five years next 
after the date of transfer the State was 
to be administered as a Chief Commis- 
sioner’s Province. The personal rights 
and privileges and the privy purse were 
secured as in the case of other Rulers. 
With regard to succession to the throne 
of Bhopal State it was agreed that the 
sanie would be governed and regulated 
in accordance with the provisions of the 
Act known as the Succession to the 
Throne of Bhopal Act, 1947. It may be 
mentioned that in the case of Bhopal 
Article III of the agreement provided 
that although the then Ruler was to get 
a sum of Rs. 11 Lakhs per annum free 
of all taxes, each of his successors with 
effect from the date of succession was 
to be entitled to receive for his privy 
purse a sum of Rs. 9 lakhs per annum free 
of all taxes. 


190. There was some similar pro- 
vision in the cases of Mysore and Hyder- 
abad but it is hardly necessary for the 
purpose of this series of petitions to go 
into the differences. There were sepa- 
rate agreements with the Nizam of Hyder- 
abad regarding the privy purse, private 
property and rights and privileges enter- 
ed into on the 25th January, 1950. Under 
Article I of the agreement with the 
Nizam the said Ruler was to be entitled 
to receive annually for his privy purse 
a sum of Rs. 50 lakhs free of all taxes. 
But with regard to his successors provi- 
sion was to be - made subsequently by 
the Government of India. Under Arti- 
cle IV the Government of India guaran- 
teed the succession according to law and 
custom to the gaddi of the State. A 
very similar agreement was entered into 
with the Maharaja of Mysore on the 23rd 
January, 1950. The then Maharaja was 
to receive Rs. 26 lakhs free of all taxes 
as and by way of privy purse per annum 
but provision was to be made subse- 
quently by the Government of India with 
regard to his successor. 

191. For another instance of in- 
tegration through Merger Agreement I 
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may refer to the Kutch Merger Agree- 
ment dated 4th May, 1948 between the 


Governor-General of India and the Maha- ` 


rao of Kutch. The preamble shows that 
the agreement was being entered into in 
the best interests of the State of Kutch 
as well as of the Dominion of India to 
provide for the administration of the said 
State by or under the authority of the 
Dominion Government. Under Article 1 
the Maharao ceded to the Dominion 


Government full and exclusive authority, 


jurisdiction and powers for and in rela- 
tion to the governance of the State and 
agreed to transfer the administration of 
the State to the Dominion Government 
on the Ist day of June, 1948. As from 
that day the Dominion Government was 
to be competent to exercise the said 
powers, authority and jurisdiction in such 
manner and through such agency as it 
might think fit. By Article 2 the Maha- 
rao was to be entitled to continue the 
same personal rights, privileges, digni- 
ties and titles which he would have en- 
joyed had the agreement not been made. 
Under Article 8 the Maharao was to be 
entitled with effect from the said day 
to receive from the revenues of the State 
annually for his Privy Purse the sum of 
Rs. 8 lakhs free of all taxes. The Gov- 
ernment of India undertook that the said 
sum of Rs. 8 lakhs would be paid to the 
Maharao in four equal instalments in ad- 
vance. Article 4 provided for the reten- 
tion by the Maharao of full ownership, 
use and enjoyment of all private proper- 
ties (as distinct from State properties). 
Under Article 6 the Dominion Govern- 
ment guaranteed the succession of the 
State according to law and customs of 
the gaddi of the State and to the Maha- 
rao his personal rights, privileges, digni- 
ties and titles. As the original Govern- 
ment.of India Act, 1985 did not provide 
for any Merger agreement steps had al- 
ready been taken towards that end. The 
Extra Provincial Jurisdiction Act, 1947 
was passed giving power to the Central 
Government to exercise. extra Provincial 
jurisdiction over a State only if it kad 
by a treaty -agreement etc. acquired full 
and exclusive authority and jurisdiction 
and power for and in relation to the gov- 
ernance of the State. The Government 
of India Act, 1985 was also amended by 
insertion of Sections 290-A and 290-B. 


192. The States’ Merger (Gover- 
nors’ Provinces) Order, 1949 was promul- 
gated on the 27th July, 1949 under Sec- 
tion 290A of the Government of India 


` States, and any reference 


ALR. 


Act for the administration of the States 
specified in the Schedule together with 
the adjoining Governors’ Provinces. Under 
Clause 8 the States specified in each of 
the Schedules were to be administered 
as from the appointed day in all respects 
as if they formed part of the Provinces 
specified in the heading of that Schedule 
and, accordingly, any reference to an 
Acceding State in the Government of 
India Act, 1985, or in any Act or Ordi- 
mance made on or after the appointed 
day was to be construed as not includ- 
ing a reference tc any of the merged 
in any such 
Act or Ordinance as aforesaid to Pro- 
vinces specified in that Schedule. Under 
Clause 4 all the law in force in a merged 
State or in any part theréof immediately 
before the appointed day including 
erders made under Section 8 or Sec. 4 
of the Extra-Provincial Jurisdiction Act, 
1947 was to continue in force until 
repealed, modified or amended by a 
competent Legislature or other com- 
petent authority. Under Clause 5 all 
property wherever situate which imme- 
diately before the appointed day was 
vested in the Dominion Government for 
purposes of the governance of a merged 
State was as from that date to vest in 
the Government of the absorbing Pro- . 
vince unless the purposes for which the 
property was held imniediately before 
the appointed day were central purposes. 


193. Another Order known as 
the States Merger (Chief Commissioners’ 
Provinces) Order, 1949° was promulgated 
on ‘the 29th July, 1949. The State of 
Kutch along with other States was to be 
administered by and under this Order in 
all respects as if they were a Chief Com- 
missioner’s’ Province to be known as the 
Chief Commissioners Province of Kutch. 


194. The unification of India 
however thus achieved was not as a re- 
sult of negotiations across the table nor 
was it accomplished overnight in the 
way ordinary contracts and engagements 
are entered into after some deliberation. 
Full credit for the same goes not only 
to the Ministry of States led by Sardar 
Vallabhbhai Patel but also to the Rulers 
of the hundreds of Indian States who 
realised that in the interest of the peo- 
ple of their States as also their personal. 
interest it was necessary for them to - 
come to terms with the Government of 
India. They agreed to part with their 
States and the territories so far governed 
by them on the basis of the assurances 


AX 


_ October, 1949 in regard 
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and guarantees given by the Dominion 
of India before the commencement of 
the Constitution by the Government of 
India as contained in the Constitution it- 
self. It will not be ouz of place tc set 
out what Sardar Vallabhbhai Patel said 
in the Constituent Assembly on 12th 
to the settle- 
ments with the Rulers. A portion oz his 
speech is quoted as below: 


“In the past, in most of the States 
there was no distinction between the 
expenditure on the administration and 
the Rulers Privy Purse. Even where 
the Rulers Privy Purse had been -ixed 
no effective steps were taken to ersure 
that the expenditure expected to be 
covered by the Privy Purse was not, 
directly or indirectly charged on the 
revenues of the State. Large amo mts, 
therefore, were spent on the Rulers, on 
the members of the ruling families.... 
the Privy Purse settlements made by us 
will reduce the burden of the expendi- 
ture on the Rulers to at least one-fc-urth 
of the previous figure. Besides, the States 
have benefited very considerably from 
the ‘process of integration in the form of 
cash balances inherited by them fom 
the Rulers...-.. I shall now come tc the 
political and moral aspect of the settle- 
ments. In order to view the payments 
guaranteed by us in their correct perspec- 
tive, we have to remember that they are 
linked with the momentous developraents 
affecting the most vital interests of this 
country. These guarantees form pact of 
the -historic settlements which enshrine -in 


them the consummation of the reat 
ideal of geographical, political and 
economic unification of India, an ideal 


which for centuries remained a distant 
dream and which appeared as renote 
and as difficult of attainment as ever 
even after the advent of Indian indepen- 
dence...... Human memory is prover- 
bially short. Meeting in October, 1949, 
we are apt to forget the magnitude of 
the problem which confronted us in 
August 1947...... the so-called lapse of 
paramountcy was a part of the plar an- 
nounced on June 8, 1947 which waz ac- 
cepted by the Congress. We agreed to 
this arrangement in the same manner as 
we agreed to the partition of India. We 
accepted it because we had no opticn to 
act otherwise. While there was recog- 
nition in the various announcements of 
the British Government of the frnda- 
mental fact that each State should link 
up its future with that Dominion with 
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which it was geographically contiguous, 
the Indian Independence Act released 
the States from all their obligations to 
the British Crown...... They (the Bri- 
tish Crown) even conceded that theore- 
tically the States were free to link their 
future with whichever Dominion they 
liked, although, in saying so, they refer- 
red to certain geographical compulsions 
which could not be evaded. The situa- 
tion was indeed fraught with immeasur- 
able potentialities of disruption, which 
some of the Rulers did wish to exercise 
their technical right to declare indepen- 
dence and others to join the neighbour- 
ing Dominion. If the Rulers had exer- 
cised their right in such an unpatriotic 
manner, they would have found consi- 
derable support from influential elements 
hostile to the interests of this country.. 
It was in this unpropitious background 
that the Government of India invited the 
Rulers of the States to accede on three 
subjects of Defence, External Affairs and 
Communications. At the time the pro- 
posal was put forward to the Rulers, an 
assurance was given to them that they 
would retain the status quo except for 
accession on these subjects...... There 
was nothing to compel or induce the 
Rulers to merge the identity of their 
States. Any use of force would have not 
only been against our professed princi- 
ples but would have also caused serious 
repercussions. If the Rulers had elected 
to stay out, they would have continued 
to draw the heavy Civil Lists which they 
were drawing before and in a Jarge num- 
ber of cases they could have continued 
to enjoy unrestricted use of the State 
revenues. The minimum which we could 
offer to them as quid pro quo 
for parting with their ruling powers 
was to guarantee to them privy 
purses and certain privileges on a rea- 
sonable and defined basis. The Privy 
Purse settlements are therefore in the 
nature of consideration for the surrender 
by the Rulers of all their ruling powers 
and also for the dissolution of the States 
as separate units...... The capacity for 
mischief and trouble on the part of the 
Rulers if the settlement with them would 
not have been reached on a negotiated 
basis was far greater than could be ima- 
gined at this stage. Let us do justice to 
them; let us place ourselves in their posi- 
tion and then assess the value of their 
sacrifice. The Rulers “have now dis- 
charged their part of the obligations by 
transferring all ruling powers and by 
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agreeing to the integration of their States. 
The main part of our obligation under 
these Agreements is. to ensure that the 
guarantees given by us in respect of privy 
purses are fully implemented. Our failure 
to do so would be a breach of faith and 
seriously prejudice the stabilisation of the 
new order.” 


195. It may not be out of place 
to quote from the debates in the Consti- 


tuent Assembly which bear. upon the © 


interpretation of Article 868. Before the 
Constitution finally took shape in the 
draft, this article was numbered as 802- 


AA and Article 143 was numbered as: 
119. Shri T. T. Krishnamachari who. 
moved for the insertion of Art. 302-AA ` 


said in the course of his speech: 
it is self-explanatory. The 


-idea is to 
courts including the Supreme Court in 
regard to adjudicating in respect of any 
disputes that might arise out of any 
treaty, agreement, covenant, engagement, 
sanad or other similar instruments that 
might have been entered into by the 


Government of the Dominion of India: 


or by any predecessor Government... .” 


196. | Questioned by a member as to 
who would decide, T. T. Krishnaniachari 
replied: i : 


“The idea is that the coirt shall not 
decide in this - particular matter. It is 
subject only to the provisions of Art. 119 
by which the President may -refer the 
matter to the Supreme Court and ask for 
its opinion and the Supreme Court would 
be bound to communicate its. opinion to 
the President on any matter so referred 
by him. The House will also remember 
that there are a few Articles in the Con- 
stitution, specifically 802-A (the present 
Article 291) and 267-A (the present Arti- 
cle 862) where there are references to 
these agreements, covenants, sanads etc. 
and even these are precluded from ad- 
judication by any court. The House will 
recognise that it is very necessary that 
‘matters like these should not be ‘made 
a matter of dispute that goes before. a 


court and one which would well might’ 


probably upset certain arrangements that 
have been recommended -and agreed to 
by the Government ‘of India in determin- 
ing the relation between the rulers of 
States and the Government of India in 
the transitory period. After the Consti- 
tution is passed, the position will be 
clear. Practically all the States have 
come within the scope of Part VI-A and 


bar the jurisdiction of the’ 


they will be governed by the provisions 
cf this Constitution and, excepting’ so far 
as certain commitments: are positively 
mentioned in the Constitution, and as I 
said the two Articles 267-A and 302-A 
the covenants will by and large not af- 
fect the working of the Constitution; and 
it is therefore necessary in view of the 


vast powers that have been conceded in 


this Constitution to the judiciary that 


‘anything that has occurred before the 
passing of this Constitution and which - 


might incidentally be operatable after 
the passing of the Constitution must not 
be a subject-matter 
court of law.. I think that Members of 
this House will understand that it is a 


very necessary provision so as. to save- 


unnecessary disputes by people which 
might feel that they have been affected 
or injured and who would rush to a 
court to make the court recognise such 
rights and other similar matters which 
have been practically extinguished by the 
provisions of this Constitution excepting 
in. so far as certain articles of the Con- 
stitution preserved them.” 


197. There was also some dicus- 
sion with regard to the definition of 


- “Ruler” and “Rajpramukh”: which figured 


in Article 808 of the draft Constitution. 
According to Dr. B. R. Ambedkar the 
definition of ‘Ruler’ was intended only 
for the limited purpose of making pay- 
ments out of the privy purse. 
other reference at all. He also said that 
the expression was deliberately used in 


-arder to give the power of recognition 
‘to the President. `` l 


-  I98. After referring to the histo- 
rical background of the settlement W. P. 
No. 376 of 1970 takes note of the attempt 
made to amend’ the Constitution by the 
Constitution (Twenty Fourth Amend- 
ment) Bill 1970 passed by the Lok Sabha 
on 2nd September, 1970. It was how- 
ever rejected by the Rajya Sabha on the 
5th September, 1970. The same night 
the President signed an instrument with- 
drawing recognition of all the Rulers and 
orders were issued for and on his behalf 
to each and every Ruler in the country. 
According to the petition :the order of 


the 6th September violated Articles. 14, ` 
19 (1) (Ð, 21 (as per amendment allowed) . 


and 81 (1) and (&)- of the Constitution. 
The order was dubbed as unconstitu- 
tional, ultra vires, void and inoperative, 
arbitrary, mala fide and a fraud on the 
Constitution on various, grounds formu- 


of a dispute in a- 


It had no. 
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lated in paragraph 20, the notable ones 
being as follows:— 


(i) Art. 291 embodied the Constitu- 
tional acceptance and recognition of he 
guarantees or assurances regarding tax- 
free privy purses. 


(ii) The privy purses guaranteed by 
the Government under the Merger agrze- 
ments or Covenants were further assured 
and guaranteed by the Constitution end 
charged on the Consolidated Fund of 
India. Articles 291 and 362 themsel.es 
created new and independent rights. The 
pledge to pay privy purses and the gza- 
rantee regarding privileges etc. are in- 
severable from these accessions and mer- 
gers. The obligation to pay privy purses 
and the said guarantee regarding pr vi- 
leges etc. which are inseverable from 
the accession and merger cannot be a20- 
lished by any law, much less by any exe- 
cutive action. 


tiii) The President of India passed 
the order withdrawing the recognition of 
the petitioner and the other Rulers w:th- 
out applying his mind to the question 
of legality or propriety of the Order. The 
whole and only object of the Order was 
to deprive the petitioner and the otmer 
Rulers of their privy purses and tLeir 
personal rights and privileges. The de- 
recognition of all the Rulers en messe 
is itself the clearest possible proof tlut 
the whole object is to abolish the insti- 
tution of Rulership altogether and all 
the rights and privileges attached there- 
to. 

(iv) Under the agreement executed 
between the Dominion of India and the 
Rulers and the covenants concurred in 
and guaranteed by the Dominion of India 
a Ruler is entitled to privy purse oZ a 
stipulated amount and to rights and Jri- 
vileges which he enjoyed before the 15th 
August, 1947 and succession to his ‘gadd? 
in accordance with the law and custom 
of the family was guaranteed. Once the 
President has recognised a person as en- 
titled to receive privy purse and to be 
accorded rights and privileges due to 
him as a Ruler, there can be no imer- 
ference with his right to receive the 
privy purse or with his other: rights and 
privileges. The Constituzién contains no 
substantive provision conferring on the 
President a right to recognise or not to 
recognise a Ruler or to withdraw recog- 
nition. All that the Constitution requi- 
res is an indication of the Indian States 
which are recognised as such under Arti- 
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cle 366 (15) and a Ruler with reference 
to such a State under Article 366 (22), 
Articles 366 (22) and 866 (15) cast upon 
him not a power or authority but a con- 
stitutional duty to recognise an existing 
fact and continue to do so in accordance 
with the provisions of the covenants and 
agreements. The Order being in clear 
contravention of Articles 291, 862 and 
366 (22) was also in contravention of Arti- 
cle 53 (1) which required that the execu- 
tive powers of the Union vesting in the 
President be exercised by him in accord- 
ance with the provisions of the Consti- 
tution. i. 

(v) The right to receive privy purse 
and other rights of Rulers constitute pro- 
perty within the meaning of Arts. 19 (1) (f) 
and 31. Deprivation of privy purses and 
other rights without authority of law 
contravenes Article 31 (1) as the peti- 
tioner was to be expropriated of his 
moneys and his right to receive money 
periodically by way of privy purse with- 
out any compensation. 

(vi) The privy purse was in sub- 
stance and in reality compensation for 
the transfer by Rulers of inter alia their 
properties. 

(vii) There was a duty cast upon the 
Government of India to respect and im- 
plement the provisions of the Merger 
agreements and the Covenants. 


199. The petitioner’s further con- 
tentions were that the order left the Mer- 
ger agreements and covenants untouch- 
ed and did not in any way abrogate or 
affect any of the assurances, guarantees 
and obligations under the agreements 
and covenants. According to the petition 
Article 363 covered cases of a dispute 
arising out of a settlement with a Ruler 
or a dispute in respect of a right or obli- 
gation founded on a provision of the 
Constitution relating to such a settlement 
but it did not cover the case of policy 
embodied in legislative or administrative 
action to abolish altogether the institu- 
tion of Rulership and its rights and pri- 
vileges and of privy purses. 


200. The prayers formulated in 
the petition were as follows:— 

(a) A writ, direction -or order under 
Article 82 of the Constitution declaring 
the Order dated 6th September, 1970 to 
be unconstitutional, ultra vires and void 
and further to quash the Order; | 

(b) a writ, direction or order declar- 
ing that the petitioner continues to. be 
the Ruler and continues to be entitled to 
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the privy purse and to his personal rights 
and privileges as a Ruler; 

(c) a writ, direction or order direct- 
ing the Union of India- to continue to 
pay the privy purse to the petitioner and 
to continue to recognise . the Rulership 
and the personal rights and privileges of 
the petitioner and to implement and ob- 
serve the provisions of the covenant/ 
Merger agreement entered into with the 
petitioner. 


201. In the forefront of the coun- 
ter affidavit of the Joint Secretary to the 
Government of India in the Ministry of 
Home Affairs is the contention that “by 
reason of the provisions of Article 368 of 
the Constitution this Court has no juris- 
diction to entertain the- petition.” The 
main propositions put forward in the said 
counter affidavit are as follows: 

(a) By the petition disputes had been 
raised which arose: directly out of the 
provisions of the relevant covenant as also 
his alleged rights accruing under the pro- 
visions of the Constitution. - 

(b) The covenant was a political 
agreement among High Contracting Par- 
ties and an act of the State and as such 
could not form the subject-matter of any 
proceeding in any municipal Court. The 
guarantee given by the Dominion of India 
was only a political act and not a legal 
one. 

(c) Neither the covenants nor the 
Merger agreements nor any provision of 
the Constitution relating to the cove- 
nants or the Merger agreements confer 
any legal right on the petitioner or on 
-any erstwhile Ruler. 


(d) The covenant being a political 
agreement, the alleged rights and obli- 
gations thereunder could not be and were 
not perennial and were inherently tempo- 
rary in character and liable to be varied 
or repudiated in accordance with State 
policy in the interests of the people. 

(g) The power of the President to re- 
cognise or net to recognise a person as 
a Ruler was political in character and an 
incident of sovereignty. The power in- 
cluded the power to recognise and the 
power to cease to recognise any person 
as a Ruler. 


(k) The relevant covenant being a 
political agreement among High Con- 
tracting Parties and an act of State, the 
petitioner has no legal right to the gaddi 
or the Privy Purse or any of the said 
privileges and as such neither the gaddi 
nor the Privy Purse or any of the said 
privileges is property within the meaning 


A. I. R. 


of Article 19 (1) @) or Article 31 (1) or 
Article 31 (2) of the Constitution. 

(1) If the State policy changed and 
the States decided not to pay such politi- 
cal pension in future, a dispute, arising 
from such decision was not justiciable in 
a municipal Court. . 

(m) Rulership or the succession there 
to, the Privy Furse and the said privileges 
were inter alia the subject-matter of an 
agreement and an agreement could not 
confer on the petitioner any fundamental 
right under the Constitution. 

(n) Article 291 of the Constitution 
did not create any legal right in a person. 
It only laid down the source and method 
of payment of the Privy Purse. The arti- 
cle in laying down that the Privy Purse 
shall be charged on and paid out of the 
Consolidated Fund of India meant no 
more than that these sums would be sums 
within the meaning of Articles 112 (2) (a) 
and 118 (1) of the Constitution and would 
not be submitted to the vote of Parlia- 
ment. And secondly that such sums 
would be exempt from all taxes on in- 
come. Even if the article created a legal 
right in a person recognised by the Presi- 
dent as a Ruler to receive payment of 
Privy Purse Article 363 barred the en- 
forcement of such right. 


(o) Article 862 of the Constitution 
did not create or impose any legal obli- 
gation on Parliament or the Legislature 
of a State or the Union executive or the 
State executive in respect of the said pri- 
vileges and even with respect thereto 
Article 363 barred jurisdiction of all 
Courts in India. 


(p) The concept of Rulership, the 
Privy Purses end the said privileges un- 
related to any current functions and 
social purposes have become incompati- 
ble with democracy, equality and social 
justice in the context of India to-day. 
Since the commencement of the Constitu- 
tion many things have changed, many 
hereditary rights and unearned incomes 
have been restricted and many privileges 
and vested interests have been done away . 
with. The question of continuance of 
covenants and Merger agreements had 
been exercising the minds of the Congress 
Party for many years past and the Con- 
stitution (Twenty-Fourth Amendment) 
Bill was introduced with that object. 

202. All the grounds set forth in 
paragraph 20 of the petition were contro- 
verted. In particular it was said:— 

(a) Article 291 did not cast an obli- 
gation on the Government to pay the 


` 


t~ 
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Privy Purse and the obligation, if any, 
was not a legal obligaticn, 

(b) The Order of Sth September, 
1970 did not violate Article 291 or Arti- 
cle 862. To recognise or not to recognise 
any person as a Ruler was exercise of a 
political power which was not dependent 
on any provision of the Constitution. 


(c) The covenants and Merger agree- 
ments were and continued to be political 
agreements and acts of State which could 
not be enforced in a Court of Law by 
reason of Article 368. 


(d) Article 866 (22) impliedly confer- 
red a power on the President to recog- 
nise or not to recognise a person a3 a 
Ruler and such a power was a political 
power. There was no provision in the 
Constitution which conferred on the peti- 
tioner or any of the erstwhile rulers any 
rights to be recognised as Ruler and con- 
tinued to be recognised as such or to 
Privy Purse or any of the privileges. 

(e) As neither the petitioner nor any 
erstwhile Ruler had or now has any legal 
right to the Privy Purse or to any of the 
privileges or to any of the alleged other 
rights enforceable in a Court of law, there 
could be no question of the impugned 
order infringing Article 19 (J) (£), Arti- 
cle 31 (1) or Article 31 (2) and that in any 
event Article 363 barred the enforcement 
of any such alleged right. 


(£) The Rulers enterad into the cove- 
nants and Merger agreements by reason 
of political compulsion and in their own 
interests and not on the faith of any 
undertaking or guarantee on the part of 
the then Dominion of India. Neither 
the petitioner nor any erstwhile Ruler 
acted upon any assurance or guarantee on 
the part of the Government of India. On 
the other hand a fiduciary duty was cast 
upon the respondent Government not to 
continue Feudal institutions and anachro- 
nistic systems against the interests of the 
people. 


(g) The petitioner kas no fundamen- 
tal right as claimed and Article 363 bar- 
red adjudication by a Court of Law with 
respect to the rights claimed. 


208. The crucial question in the 
petition is whether the petitioner is entitl- 
ed to a declaration tha: the order with- 
drawing his recognition as a Ruler is be- 
yond the scope of any executive action of 
the President. The only provision in the 
Constitution in which the recognition of 
a person as a Ruler appears is Article 866 
(22). The article being a Code to the 
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meaning of the words used in the Consti- 
tution we have to see exactly what it pro- 
poses to do and what it achieves. Unless 
a ruler can be identified for the purposes 
of the Constitution Article 291, Art. 362 
and Article 363 cannot be applied. 
Clause (22) fixes the identity of the Ruler 
for the purposes of the Constitution as a 
Prince, Chief or other person by whom any 
covenant or agreement as is referred to in 
Clause (1) of Article 291 was entered into. 
Obviously before a person can be a Ruler 
under this limb of the article he must 
be a person who had entered into the 
kind of agreement just now mentioned. 
But in order to be a Ruler for the pur- 
pose of the Constitution he is also to be 
recognised by the President as a Ruler 
of a State. This means that at the com- 
mencement of the Constitution claims of 


. the former Rulers to be recognised as the 


Rulers of the respective States had to be 
considered. Clearly the Constitution did 
not contemplate the eventuality of the ` 
President not choosing to recognise any- 
body as a Ruler or choosing only those 
whom he liked. In the setting in which 
the Rulers accepted the Constitution as 
binding on them and their States it must 
have been in their contemplation as also 
of the Constitution-makers that all of 
them who were alive at the commence- 
ment of the Constitution would get such 
recognition. So much for the time when 
the Constitution became effective to start 
with. But as Rulers are human beings 
and are not immortal, the Constitution 
had to provide for the continuity of the 
line of Rulers and to lay down who 
would be a Ruler after the first set of 
Rulers was no more. This was done by 
providing that the President would re- 
cognise someone as a successor of the 
Ruler who had departed from this life. 
The expression “for the time being” was 
not inserted for the purpose of giving 
power to the President to recognise a 
person or withdraw recognition from him 
as his fancy dictated. It was put in for 
the purpose of fixing the identity of the 
Ruler at a given point of time and to 
emphasise the fact that there could be 
only one Ruler for a State at any point 
of time. Read as a whole the clause 
proceeds on the assumption that the Pre- 
sident had the right, power or duty or 
obligation to recognise some person as a 
Ruler both at the commencement of the 
Constitution and ever afterwards so long 
as the line of Rulers lasted and so long 
as these provisions were in the Constitu- 
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tion. A duty or power or right or obli- 
gation to recognise someone as successor 
to the Ruler is also imbedded in the 
clause. If there were no covenants or 
agreements to guide him or bind him, 
the President could probably recognise 
and derecognise or withdraw recognition 
at his will and pleasure. Clearly how- 
ever the grant of such a power was not in 
the minds of the Constitution-makers. At 
the time when they entered into coven- 
ants and agreements, a solemn assurance 
or guarantee was given by the Dominion 
of India that succession to the gaddi of 
each Ruler would be according to law 
and custom of the State. It would appear 
that invariably the rule of lienal male 
primogeniture coupled with the custom of 
adopting a son prevailed in the case of 
Hindu Rulers who composed of the bulk 
of the body. When on the eve of the 
Constitution being finally adopted the 
Rulers with the exception of two or three 
accepted the same as binding upon them 
and their States, it must follow that they 
accepted and adopted the Constitution 
of India because they thought and were 
assured that the provisions in it regard- 
ing themselves and their successors were 
to their satisfaction and were binding in 
nature. They certainly never imagined 
that they would be the play-things of the 
executive Government of the Union of 
India to be thrown out like pawns off 
the chequer board of politics at any mo- 
ment when the Government felt that their 
presence was irksome or that they were 
anachronistic in the democratic set up of 
India. This democratic set up was what 
the Constitution ushered in albeit with 
a shadow of the past in the Rulers with 
attenuated pomp and pelf. The choice 
of a person as a Ruler to succeed an- 
other on his death was certainly not left 
to the mere caprice of the President. He 
had to find out the successor and this 
he could do not by applying the ordi- 
nary rules of Hindu Law or Mohamedan 
Law but by the law and custom attach- 
ing to the gaddi of a particular State. 
That the Government of India had no 
doubts about it is exemplified by seve- 
ral instances where on a question of dis- 
puted succession a reference was made 
to a very high judicial officer to find 
out the rightful successor with the help 
of other Rulers. I may mention only two 
such instances, namely, the appointment 
of Shri H. V. Divatia, Chief Justice of 
the Saurashtra High Court and a retired 
Judge of the Bombay High Court and 
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their Highnesses the Maharaja of Jaipur 
and the Maharao of Kotah as members, 
to enquire into and report on the rights 
of the various claimants to the gaddi 
of Sirohi and the validity of the succes- 
sion of His Highness Maharao Shri Tej- 
singhji Bahadur who was recognised as 
the Maharao of Sirohi by the Crown 
Representative in May, 1946, on the death 
of His Higness Shri Sarupramsinghji who 
left no male heir of the had or adopted 
son. The insertion in the Gazette of 
India Extraordinary under date 7th Octo- 
ber, 1950, refers to this as also to the 
activities of the Committee and its cou- 
clusion that there was no such valid 
adoption of Shri Tejsinghji into the Baja- 
wat family as deprived him of his legal 
status as a member of the ruling family. 
The notification ends with the follow- 
ing:— 

“Having carefully considered the re- 

port, the President accepts the finding 
of the Committee of Enquiry in their 
entirety. Accordingly in exercise of the 
powers vesting in him under Article 866 
(22) of the Constitution, the President is 
pleased to recognise Shri Abhaisinghji as 
the Ruler of Sirohi in place of the pre- 
sent minor Maharao Shri Tejsinghji Baha- 
dur who shall cease to be recognised as 
such with effect from the date of this 
Order.” 
This clearly shows that the President did 
not act in any arbitrary manner. The 
claims were investigated into with the 
help of one of the highest judicial off- 
cers of the land and reported on to the 
President. The President thereupon 
withdrew recognition from Shri Tej- 
singhji Bahadur and recognised Shri 
Abhaisinghji as the Ruler of Sirohi. To 
my iad Article 366 (22) read with the 
rules of succession, the Merger agree- 
ments and the covenants was given full 
effect. Recognition was given to the per- 
son lawfully entitled to be declared the 
successor to the gaddi and the same was 
withdrawn from a person who was held 
not entitled to it. The act was certain- 
ly executive in nature: but it was based 
on a judicial scrutiny and not on any 
political consideration or in an arbitrary 
fashion. 


204. Another instance of applying 
the law and custom of succession is af- 
forded by the case of Dholpur which was 
enquired into by Shri K. N. Wanchoo, 
Chief Justice of Rajasthan High Court 
(as he then was) forming a Committee 
with two Rulers. 
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205. To my mind the Merger 
agreements and covenants did not be- 
come waste paper on the commencerrent 
of the Constitution to be consigned to 
the record room or any museum. So lzng 
as the above provisions enure in the Con- 
stitution a Ruler will heve to be found 
for a State and such finding must be on 
the basis of the Jaw and custom of the 
State. That is the assurance which was 
given to the Rulers when they accepted 
the Constitution and I se2 no reason why 
‘the Constitution should be interpreted in 
a way to set that at naught. 


206. In the light of the above, my 
view is that Article 866 (22) implied not 
merely a right or power but a duty or 
obligation to recognise a person es a 
Ruler i. e., a duty or obligation to do 
so and the power or duty to withdraw 
recognition must be confined to cases 
when the first recognition was not proper 
as in the case of the Sirchi succession. 


207. But the learned Attorney-Ge- 
neral would interpret the same differently. 
He put forward his contention in the 
following propositions:— 


(a) Recognition was only for the Jur- 
pose of fixing the identity of a person for 
payment of privy purse and grant of pri- 
vileges pursuant to the Constitutional pro- 
visions in Articles 291 and 362. 


208. In support of this he relied 
on the Debates in the Constituent 
Assembly to which reference has already 
been made. He relied on a decision of 
this Court in Maharaja Pravir Chandra 
Bhanj Deo Kakatiya v. State of Madhya 
Pradesh, (1961) 2 SCR 501 = (AIR 1961 
SC 775). There the appellant was the 
Ruler of the State of Bastar and had en- 
tered into an agreement with the 
Government of India whereby he had 
ceded the State of Bastar to the Govern- 
ment of India to be integrated with the 
Central Provinces and Berar. He 
challenged the applicability to him of 
Madhya Pradesh Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lends) 
Act, 1950 (Madhya Pradesh. Act 1 of 
1951) meant to provide for the acanisi- 
tion of the rights of proprietors in estates, 
mahals, alienated villages and alienated 
lands in Madhya Pradesh which was ap- 
plicable to a person described as ar ex- 
Ruler of an Indian State merged with 
Madhya Pradesh. The appellant’s con- 
tention was that he was still a sovereign 
` Ruler and absolute owner of the villages 
to which the Act was sought to be aprlied. 
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In the course of the judgment of this 
Court there is an observation at p. 506 
(of SCR) = (at p. 778 of AIR) reading:— 
“The effect of the Merger Agree- 
ment is clearly one by which factually a 
Ruler of an Indian State ceases to be a 
Ruler but for the purpose of the Con- 
stitution and for the purposes of the privy 
purse guaranteed, he is a Ruler as defined 
in Article 866 (22) of the Constitution. 
There is nothing in the provisions of Arti- 
cle 866 (22) which requires a court to re- 
cognise such a person as a Ruler for the 
purposes outside the Constitution.” 
Earlier in the judgment at page 504 (of 
SCR) = (at p. 777 of AIR) it was said:— 
“The expression ‘Ruler’ as defined in 
Article 866 (22) of the Constitution 
applied only for interpreting the provi- 
sions of the Constitution.” 
In my view these observations do not 
advance contention of the Respondent as 
the Court was not there concerned with 
the question of the power to recognise 
or withdraw recognition from a Ruler. 
The only question before the Court was 
whether thé appellant was an ex-Ruler 
for the purposes of the Act. 


209. Reference may be usefully 
made to paragraph 241 (8) at page 129 of 
the White Paper on Indian States under 
the heading “Recognition of Rulers” read- 
ing:— 

“The Rulers of the merged and inte- 
grated States have been guaranteed suc- 
cession according to law and custom, In 
the Covenants and some of the Agree- 
ments of Merger, provision has been made 
for the procedure to be observed for 
the settlement of the cases of disputed 
succession. In the case of Rulers of 
States forming Unions, every question of 
disputed succession is to be decided by 
the Council of Rulers after referring to 
the High Court of the Union and in ac- 
cordance with the opinion of that Court.” 


The above is followed by the quotation 
of Article 866 (22) and according to the 
White Paper 


“it is expected that in according re- 
cognition to Rulers, the President will 
show due regard to the provisions of the 
Covenants and Agreements of Merger in 
respect of the cases to which these pro- 
visions apply.” 

210. (b) The learned Attorney- 
General then submitted that power of 
recognition was a political power in the 
paramountcy field to- which the Dominion 
Government and thereafter the Union 
Government under the Constitution suc- 
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ceeded and for this he referred to White 
Paper, paragraph 266 at p. 148 reading: 
“In spite of the declaration regarding 
the lapse of paramountcy, the fundamen- 
tals on which it rested remained. The 
essential defence and security require- 
ments of the country and the compul- 
sions of geography did not cease to be 
operative with the end of British Rule in 
India. If anything, in the context of 
world events, they have become more im- 
perative. The Central Government in 
India which succeeded the British was 
unquestionably the paramount power in 
India both de facto and de jure and that 
Government alone was the only com- 
pletely independent sovereign in India.” 
To my mind the British Crown was the 
paramount power in India because of the 
might of its power. Its power was so 
great compared to that of the Rulers of 
the Indian States that it could annex any 
territory at any time and bring under 
subjugation all the Rulers by compulsion 
or subsidiary alliances. There was no 
sanction of International Law behind it. 
Paramountcy after the British had come 
to be the foremost power in the country 
was one of their own creation. In strict 
legal theory whatever paramountcy there 
was before the 15th August, 1947, in the 
British Government lapsed with the pass- 
ing of the Indian Independence Act. 
Thereafter the Dominion of India was 
free to do what it likéd subject to world 
opinion and their own conscience. Para- 
mountcy de faco there undoubtedly was 
but speaking for myself I cannot ascribe 
any legal sanction to such paramountcy. 
The Rulers of Indian States submitted or 
agreed to the cession of their territory and 
the government of their people by the 
Government of the States with which 
they merged and ultimately the Govern- 
ment of the Union of India because they 
felt that it was in the best interests of 
their people and also of themselves. 


211. (c) The learned Attorney- 
General argued that paramountcy conti- 
nued and the advent of the Constitution 
did not put an end to it and the debates 
of the Constituent Assembly with regard 
to Article 302-AA (present Article 363) 
that the disputes covered by the said arti- 
cle were beyond the pale of adjudication 
of Courts of Law only recognised the 
same. According to him the old concept 
of paramountcy was virtually inherited 
by the Dominion of India before January 
1950, by reason of the Instruments of Ac- 
cession, covenants and Merger agree- 
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ments: the recognition of a Ruler which 
was the gift of a paramount power was 
not the matter of a legal right and was 
exercised as an act of paramountcy and 
retained tbe same character. He cited 
various decisions of this Court to show 
that covenants and Merger agreements 
have always been so interpreted, e.g., 
Virendra Singh v. State of U. P., 1955-1 
SCR 415 at p. 429 = (AIR 1954 SC 447 
at p. 452), Dalmia Dadri Cement Co. Ltd. 
y. Commr. of Income-tax, 1959 SCR 729 
at p. 744 = (AIR 1958 SC 816 at p. 825) 
and a number of other cases. He argued 
further that a plea which was available 
to the Dominion of India can now be put 
forward by its successor government and 
in support of his contention relied on the 
cases of (1859) 7 Moo Ind App 476 (PC), 
(1875) 19 Eq 509, 1906-1 KB 618 and 
several others. In the first case the Bri- 
tish Government acting as a sovereign 
power had seized the whole of the Raj 
of Tanjore as an escheat on the ground 
that the dignity of Rajah was extinct for 
want of male heir and this being an act 
of State the Supreme Court of Madras 
had no jurisdiction. In Doss’s case (1875) 
19 Eq 509 (supra) what was sought to be 
enforced was the liability of an ex-Ruler 
of Oudh which was annexed by the Gov- 
ernment of India in 1856 on inter alia the 
ground that the claim was a charge upon 
the revenues of Qudh. The plaintiffs 
who filed the Bill in the English Court 
of Chancery soughttorely upon a state- 
ment of Lord Stanley, President of the 
Board of Control in the House of Com- 
mons that “the transfer of the revenues 
of the Kingdom of Oudh carried with it 
a liability for such debts on the former 
government as were justly con- 
tracted”. The plea in demurer that the 
seizure of the property was an act of 
State and that it was not liable to any 
review by a Court of Law or equity was 
upheld. The above and cases of the 
type to my mind re easily distinguish- 
able. Once the Rulers ceded their terri- 
tory and accepted the Constitution of 
India as the Constitution of their States 
they became citizens of India on the com- 
mencement of the Constitution and the 
plea of continuance of an act of State as 
against them cannot be accepted, The 
Rulers became citizens of India like mil- 
lions of others but in recognition of the 
past the Constitution gave them certain 
special rights like Privy Purses and assur- 
ed them of continuance of personal privi- 
leges in terms of Articles 291 and 362. 
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212. (d) The learned Attorn2y- 
General submitted that the recognition of 
Rulership was an exercise of politizal 
power vested in the President on -he 
strength of certain observations in 1973-2 
SCR 631 = (AIR 1970 SC 1946). In tat 
case the petitioner claimed to be entit_ed 
to the private properties left by Maharaja 
Rana Udaibhan Singh of Dholpur on zhe 
basis that it was an impartible estate 
and he was entitled thereto according to 
the law and custom of lineal primogeni- 
ture. There was a writ petition to this 
Court as also an appeal from a judgm=nt 
of the High Court which were dealt with 
by a common judgment of this Court. 
The last Ruler of Dholpur died in 1954 
leaving him surviving no direct male Feir 
but he had left his daughter who was 
married to the Maharaja of Nabha. His 
widow adopted a grandson, viz., one of 
the sons of the daughter and thus arose 
a controversy as to who was entitled to 
the Rulership of Dholpur and the Gov- 
ernment of India by notification dated 
December 22, 1954 constituted a Com- 
mittee, as already menticned to exarcine 
the contentions of various claimants and 
on the basis of the report of that Com- 
mittee, the President recognised His 
Highness Maharaja Rana Shri Hemant 
Singh as the Ruler of Dholpur from 22nd 
October, 1954. The contentions put Jor- 
ward on behalf of the petitioner, the ap- 


pellant to this Court were: 


(1) The handing over or authorising 
the taking over of private properties was 
by executive fiat and was ex facie bad as 
infringing Article 19 (1) (€) and Article 31 
of the Constitution; (2) That the recozni- 
tion of a Ruler even if it was an instance 
of exercise of political power was itself 
an. insignia of property and therefore it 
could only be by authority of law and 
would have to yield to fundamental 
rights; (8) After the commencement of the 
Constitution recognition of the Ruler was 
not an exercise of political power and 
that such recognition under clause (22) 
meant recognising a fact that a person 
was a Ruler and the clause did not 2m- 
power the President to create a fact of 
bringing into effect a Ruler by recognis- 
ing a person as a Ruler; (4) If there was 
any power to recognise the Ruler it was 
an arbitrary and unguided power and 
infringing the fundamental right to bro- 
perty; and (5) As there was no dispute 
regarding the covenant inasmuch as 
succession did not arise out of the cave- 
nant Article 363 of the Constitution was 
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not affected. The right to succession to 
private property was said to be indepen- 
dent of any covenant. The above con- 
tentions were turned down by this Court. 
Referring to the notification published in 
the Gazette of India on 22nd December 
1956 the Court said that it did not state 
that -the Ruler thereby became entitled 
to private properties of the late Ruler. 
It was observed: 


“The recognition of the Ruler is a 
right to succeed to the gaddi of the 
Ruler. This recognition of Rulership by 
the President is an exercise of political 
power vested in the President and is thus 
an instance of purely executive jurisdic- 
tion of the President. The act of reco- 
gnition of Rulership is not, as far as the 
President is concerned, associated with 
any act of recognition of right to private 
properties.” 

It was also said: 


“The words “is recognised by the 
President” indicate beyond any doubt that 
the power of the President to recognise 
a Ruler is embedded and inherent in the 
clause itself. Again, the words “for the 
time being” indicate that the President 
has power not only to recognise but also 
to withdraw recognition whenever occa- 
sion arises... . 


The recognition of Rulership is one of 
personal status. It cannot be said that 
claim to recognition of Rulership is 
either purely a matter of inheritance or a 
matter of descent by devolution. Nor can 
claim to recognition of Rulership be bas- 
ed only on covenants and treaties. That 
is why Article 868 of the Constitution 
constitutes a bar to interference by Courts 
in a dispute arising out of treaties and 
agreements. No claim to recognition of 
Rulership by virtue of a Covenant is 
justiciable in a Court of law. The Con- 
stitution, therefore, provided for the act 
of recognition of the Rulership by the 
President as a political power”. 


Some of the above observations undoubt- 
edly sustain the contention of the learned 
Attorney-General but they must be limit- 
ed to the facts of the case. The peti- 
tioner-cum-appellant before this Court 
did not claim any right to the gaddi. He 
only claimed to be entitled to the: pri- 
vate properties of the deceased Ruler ac- 
cording to law and custom of lineal pri- 
mogeniture. His complaint against the 
notification under clause (22) of Art. 366 
was not accepted mainly because the noti- 
fication made no reference to the private 
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properties of the late Ruler. The Court 
held that the petitioner had not been able 
to establish any claim to any private pro- 
perty belonging to the last Ruler. 

218. There have however been 
instances where the President did not act 
Strictly in accordance with what I con- 
ceive to be his power, duty or obliga- 
tion to recognise or to withdraw recogni- 
tion to a Ruler. A notable instance of 
this occurred soon after the commence- 
ment of the Constitution when recogni- 
tion was withdrawn from Sir Pratap 
Singh, the Ruler of Baroda and his eldest 
son Yuvaraj Fatehsingh was purported to 
be recognised as the Ruler of Baroda 
under the powers conferred by Art. 866 
(22). The order was served on Sir Pratap 
Singh on April 12, 1951. The trouble in 
this case originated with Sir Pratap 
Singh’s attempt to foment trouble against 
the Union of India and his design to 
challenge the merger of Baroda. Full 
details of this episode are given in Mr. 
Menon’s book from page 403 onwards. 
Some instances where there was no re- 
cognition of any successor to an erstwhile 
ruler occurred in the case of Baudhraj of 
Orissa, Nandgaon of Madhya Pradesh and 
Delath of Himachal Pradesh. In the 
first case the widow of the Raja was in- 
formed in May 1958 that “after conside- 
ration of the report submitted by Shri 
B. C. Das the President has decided not 
to recognise any successor to the late 
Raja Narayan Prasad Roy”. There was 
no statement that the Rulership had laps- 
ed. In the other two cases Rulership was 
said to have Japsed. 


214. (e) The learned Attorney- 
General also argued that the rights given 
by Art. 291 and Art. 362 at best were im- 
perfect obligations not enforceable in a 
Court of Law. In view of my conclusion 
on Article 363 I do not think it necessary 
to examine the decisions cited by him or 
make any pronouncement on his conten- 
tion. 


215. (f) The learned Attorney- 
General next submitted that assuming 
Article 366 (22) gave a right to be recog- 
nised as a Ruler and obligation to recog- 
nise, the enforcement of such right or ob- 
ligation was barred by Article 363. Ac- 
cording to him, claim to recognition arose 
from the covenant and not from Art. 366 
(22). The covenant was signed by the 
Ruler as a Ruler and it was guaranteed 
by the Government of India. I have al- 
ready dealt with the scope and content 
of Article 366 (22) and held that it is in- 
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extricably linked with the covenants, 
Merger agreements etc. 

216. On the basis of the above 
contentions it cannot be said that the 
Government of India has not raised a dis- 
pute with regard to the right, power, ob- 
ligation or duty to recognise and a corre- 
lated power or duty etc., to withdraw re- 
cognition. 

217. However, in the light of 
historical facts i.e., the events preceding 
the Constitution, the covenants and the 
Merger agreements entered into by the 
Rulers uniformly providing for succes- 
sion to the gaddi by the law and custom 
of the particular State, the guarantee 
thereof by the Government of the Domi- 
nion of Incia and the provisions of the 
Constitution perpetuating the payment of 
privy purses and mandate of due regard 
to the personal rights and privileges of 
the Rulers, the contention of the learned 
Attorney-General cannot find favour in a 
court of Jaw. The covenants and Merger 
Agreements were undoubtedly political 
acts entered into by High Contracting 
Parties and as such they could not be 
enforced in a court of law. But once the 
Constitution of India took the field and 
the Rulers became citizens of India there 
could be no acts of States ‘as against such 
citizens living in India. 

218. The question however re- 
mains as to whether these are matters 
which can be adjudicated upon by the 
municipal courts in India. 


219. This point would fall to be 
considered under Article 363 but before 
that one must refer to Article 291 which 
is the prop and pillar to the claim of 
privy purse. This article places the pay- 
ment of privy purse on a constitutional 
foundation. It expressly refers to the 
covenants or agreements entered into by 
a Ruler of an Indian State before the 
commencement of the Constitution and 
provides for the disbursement thereof by 
directing that the sums shall be charged 
on and paid out of the Consolidated 
Fund of India. In effect it means that 
the guarantee given by the Government 
of India for the payment of sums free of 
taxes by way of Privy Purse under cove- 
nants or agreements etc., is to be worked 
out and discharged by ensuring that the 
said sums shall be charged on and paid 
out of the Consolicated Fund. 


220. Mr. 
vala. 

(1) Article 291 is mandatory. It 
creates new and independent rights and 
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obligations.by being engraved in the Con- 
stitution and as such beyond the reach. of 
the Legislature and the Executive. - This 
new and independent right makes the 
article a self-ordaining and self-sustaining 
one. In cases where there is no dispute 
about the amount of the Privy Purse no 
question of any reference to the covenant 
arises. 


(2) The amounts of Privy Purse 
guaranteed by Article 291 are the same 
as mentioned in the covenants brt in 
other vital respects the provisions of Arti- 
cle 291 constitute a marked depa-ture 
from the provisions of the covenants. 


(3) First, whereas the liability under 
the covenant was that of the relevant 
State or the United State, it is made a 
liability of the Central Government 
under Article 291; secondly, the amounts 
of privy purses are charged on the Con- 
solidated Fund of India for the first time; 
thirdly, the amounts are guaranteed to 
be exempt from all taxes on income 
whereas under the covenants the amount 
were to be free of all taxes whethe- im- 
posed by the Government of the United 
State or Government of India. 


(4) The covenants are referred to in 
the article only for the limited purpose 
of identifying the privy purses whic- are 
the subject matter of Article 291. The 
article cannot be said to relate to cove- 
nants merely because it refers to them 
for the limited purpose of identifying the 
privy purses, 


(5) Once Article 291 is held :ə be 
mandatory there can be no dispute as to 
whether the privy purse will or wi! not 
be paid. In other words Article 36€ only 
refers to bona fide dissutes and nat dis- 
putes which would merely amount to a 
mockery of the Consti-ution. 


(6) The principle cf harmonious con- 
struction would have ta be applied. Arti- 
cle 363 cannot be so construed es to 
violate the effect and mandate of Arti- 
cles 112, 118, 114, 2391. and 866 (22). 
Article 366 (22) would be vislated 
because one. of the main legal effects of 
recognition under that article is to entitle 
the recognised Ruler to the privy purse 
and denial of the Privy Purse would 
stultify one of the main objects of re- 
cognition. 

(7) The second limb of Articke 363 
read along with the first makes it clear 
that the whole object is to prevert dis- 
putes arising from covenants being raised 
in. the garb. of enforcing a right econfer- 
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red by a provision of the Constitution. In 
the present series of cases Article 363 
does not apply since there is no dispute 
as to rights arising from the covenant 
and the constitutional provisions merely 
guarantee that right. 

) In any view of the 
decision’ to repudiate 
under Article 291 would be mala fide 
and ultra vires. The power or jurisdic- 
tion cannot avail an authority to make 
an order or decision which is mala fide 
and ultra vires because such an order or 
decision is a nullity and the bar of juris- 
diction under Article 368 cannot be plead- 
ed to protect a nullity. 


221. The submissions of the 
learned Attorney-General were: 

(a) The right to privy purse which 
accrues under Article 291 clearly relates 
to a covenant: hence Article 363 bars any 
dispute in respect of such a right or re- 
cognition. “The Constituent Assembly 
Debates go to show that this article was 
meant to give constitutional recognition 
to guarantees given by the Government 
of India and provided for the expendi- 
ture being charged’on the Central reve- 
nues subject to such recoveries as might 
be made from time to time from the Pro 
vinces and States in respect of these pay- 
ments. It did not create any new and 
independent right unrelated to the cove- 
nant. 


(b) The second limb of Article 8363 
bars any dispute under Article 291 as 
would be apparent moni the correspond- 
ence between Shri V. P. Menon, the 
Secretary to the Ministry of States and 
S. N. Mukherjee. i 

(c) Article 291 which gave constitu- 
tional guarantee to those demands embo- 
died constitutional sanction for the due 
fulfilment of the Goyemment of. India’s 
guarantees and assurances in respect of 
privy purses. 

(d) The covenant was an act of State 
and any violation of its terms cannot 
form the subject of any action in any 
municipal courts. The guarantee given 
by. the Government of India was in the 
nature of a treaty obligation contracted 
with the. sovereign Rulers of independent 
States and cannot be enforced by action 
in municipal courts; its sanction is politi- 
cal : and not legal: on the coming into 
force of the Constitution of India the 
guarantee for payment of periodical ‘sums 
as privy purse is continued by Art. 291 
of the Constitution but its essential poli- 
tical character is preserved by Art. 363 


matter any 
the obligations 
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of the Constitution. Article 363 in effect 
recreated paramountcy and barred the 
adjudication of any dispute which had 
its seed in acts of State by any court of 
law. ' 


(e) A charge on the Consolidated 
Fund of India only means that it shall 
not be submitted to the vote of Parlia- 
ment as provided in Article 118 (1) It 
does not by itself create an independent 
right in the recipient. 

(f) Article 291 arose out of an act of 
State to give constitutional recognition to 
a right which was previously unenforce- 
able. 


(g) Assuming that Article 291 by it- 
self created a new right and anew obliga- 
tion the article related to a covenant on 
the face of it and as such is barred by 
Article 868. 

222. In my view, it is not neces- 
sary to examine all the contentions raised 
for and against the petitioner for the 
final conclusion to be arrived at. There 
can be no doubt that the provision of 
Article 291 was not a mere declaration 
of pious intention which the executive 
could disregard at its whim or pleasure. 
So long as it finds a place in the Consti- 
tution it was meant to be acted upon. It 
was meant to assure the Rulers that the 
privy purses which were contained in the 
covenants and agreements guaranteed by 
the Government of the Dominion of India 
were to be fully honoured and not cast 
away on a false morass of public opinion 
or buried under acts of State. No doubt 
the covenants or Merger agreements 
were acts of State but when the framers 
of the Constitution came to provide for 
the Rulers by giving them assurance of 
continuance of the payment of privy 
purse and regard to their personal rights 
and privileges by enshrining them in the 
Constitution, in my view they never con- 
templated that the same was to be the 
play-thing of the executive. It was by 
the incorporation of Articles 291 and 862 
that the Constitution-makers were able 
to get the willing consent and co-opera- 
tion of the Rulers to be brought within 
the fold of the Constitution. As observ- 
ed by Sardar Vallabhbhai Patel the settle- 
ments with the Rulers were overall settle- 
ments taking all the pros and cons of 
the situation into consideration—the as- 
pirations and ambitions of the people of 
the States, their wish and desire to get 
independence of the same type which 
their brethren in the erstwhile British 
India had obtained, their right and deter- 
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mination to have a voice in the adminis- 
tration of the country through their elect- 
ed representatives, their zeal for getting 
out of the arbitrariness of some of the 
Rulers, no less than the wish and desire 
of the Rulers to honour and accept the 
desires and ambiticns of their people 
coupled witk a desire to live in peace 
at least with a part of their denuded 
status, their decimated right to property 
and a fraction of the personal privileges 
to which they were previously entitled. 
As Sardar Vallabhbhai Patel put it: 


“The privy purses and the guarantee 
as to personal rights and privileges was 
the quid pro quo for the parting of their 
powers and their huge States by the 
Rulers and was the minimum which 
could be afforded to them.” 


Sardar’ Vallabhbhai Patel speaking in 
1949 said that human memory was pro- 
verbially short and that in October 1949 
people might not remember what had 
taken place in the years preceding, name- 
ly, the tremendous upheaval in the 
country since 1946 and the possibility of 
the Rulers taking sides with States or 
peoples not favourably disposed towards 
India. Only twenty years have passed 
since then...... too short a period to 
sweep overboard all that took place dur- 
ing the memorable vears preceding the 
commencement of the Constitution. The 
old order must change yielding place to 
new but the change should not be cata- 
clysmic at the sacrifice of the interests 
of fairly large number of persons who 
had helped to consolidate India in a man- 
ner far different from anything that had 
taken place in the past. However that 
may be, we are only concerned with the 
legal aspect, the morals being for the 
country at large through their elected re- 
presentatives to decide. 


228. - Article 291 was undoubtedly 
meant to put the guarantee as to pay- 
ment of privy purses contained in the 
covenants and agreements on a firm and 
sure footing. But it was not completely 
dissociated from the covenants. It has a 
link with the covenants which were par- 
tially projected into the Constitution. This 
article has its base in the covenants. Its 
object was to give a lasting and perma- 
nent setting to the term in the covenants 


as to payment of privy purses. I find 
myself unable to hold that the article 
does not relate to a covenant. In my 


view it deals with a portion........ the 
main portion of the entire stream of the 
2ovenant and makes it flow along a parti- 


ae 


4, 


1971 


cular and well-defined channel........ 
channel which is not only well- defined 
but with a solid foundation and sides. 


224. Counsel on both sides were 
at pains to show what the effect of the 
expression ‘charged on and paid out. of 
the Consolidated Fund of India’ -meant. 
According to the learned Attorney-Gene- 
ral-and-Mr. Mohan Kumarmangalam 
who followed him, the expression “charg- 
ed on” was only a form of expression used 
for -the purpose of financial estimates and 
Appropriation Bills. It was meant to dis- 
tinguish certain items in the Appropria- 
tion Bills from grants which were votable 
at the will of Parliament and the fuc-ther 
direction for paying out thereafter did 
not advance matters. According to Mr. 
Palkhivala who referred to some of the 
financial. provisions in the Constitrtion, 
a security was created thereby on the 
Consolidated Fund, that there was some- 
thing akin to a pledge of it for the pay- 
ment of the privy purse giving rise to 
a new right. In my view whatever the 
nature of their right it is related to the 
covenants and as such within the fold 
of Article 363. 


225. Before referring to any deci- 
sion on the point it may be useful to 
make an attempt to define the scope of 
Article 868 as if it was a case of first 
impression. The article purports to over- 
ride all other provisions of the Constitu- 
tion excepting Article 143 in respe=t of 
recourse to any court of law for settle- 
ment of any disputes covered by it. Arti- 
cle 148 is a provision enabling the ?resi- 
dent ‘of India to obtain the opinicn of 
this Court by a reference on any ques- 
tion of law or fact of such public im- 
portarice as merits a scrutiny by the 
highest court of the land. Article 143 is 
only an enabling provision but its scope 
is so wide that on any question of public 
importance—be it one of law or fact— 
the President may refer to this Couzt for 
its opinion. Save for the power af the 
President to refer a matter to this Dourt 
for its opinion under Article 143, Arti- 
cle 868 imposes an absolute bar oi the 
jurisdiction of all courts to adjudicate 
upon disputes covered by it. Of meces- 
sity, the bar must apply to Article 3% also. 
Under. the last mentioned >- article the 
Constitution reserves to everybody enti- 
tled to any right covered by Part IH i. e. 
the fundamental rights, to move this 
Court. The amplitude of the right and 
the kind of directions which may 3e is- 
sued to enforce that right are contained 
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in various clauses of the article. None 
of these clauses override the all embra- 
cing provision of Article 363. Rights, be 
they fundamental or otherwise which 
form the subject of any dispute covered 
by this article must alike come under its 
ar. 


226. The disputes which fall 
within this bar may be of two kinds. 
Under the first limb of the article any dis- 
pute arising out of any provision of a 
treaty, engagement, covenant, sanad or 
other similar instrument which was en- 
tered into or executed before the 26th 
January 1950 by any Ruler of an Indian 
State and to which the Dominion of the 
Government of India or any of its prede- 
cessor Governments was a party and 
which is or has been continued in opera- 
tion after the said date, are not to be 
the subject matter of any judicial pro- 
ceedings. 


227. Clearly, therefore, any one 
seeking to have his rights adjudicated 
upon on. the basis of a covenant or agree- 
a or Merger agreement or Instru- 

ent of Accession would be debarred 
hoa coming to court and ventilate his 
grievance about any violation of his 
right. 


228. Under the second limb of 
the article fall disputes in respect of any 
right accruing under or any liability 
or obligation arising out of any provi- 
sions of the Constitution relating to any 
treaty, agreement etc. To see whether 
any dispute falls within this limb one 
must examine the content of the right 
or the limit of the liability or obligation 
arising out of any constitutional 
provision which provision in its turn 
must relate to any treaty, agree- 
ment etc. Dispute means any con- 
tradiction or controversy. When a per- 
son asserts or claims a right in respect 
of a subject matter and another person 
contradicts it or dénies it, there is a dis- 
pute. Disputes may be many and of 
various kinds. It may relate to a ques- 
tion of fact or a question of law which 
again may be a very simple or a compli- 
cated one. A question of law may arise 
about the interpretation of a contract; 
equally it may arise about the interpreta- 
tion of the provisions of the Constitution. 
But whatever be the quality or the 
nature of the controversy it would be a 
dispute short of somebody trying to raise 
a contention which. was absurd on the 
face of it e. g., that black means white’. 
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229. The right, liability or obli- 
gation in dispute must arise out of the 
provisions of the Constitution which has 
any bearing on any treaty, agreement, 
covenant, engagement etc. The expres- 
sion “relating to” means inter alia “stand 
in some relation, to have bearing or con- 
cern, to pertain, to refer, to bring into 
association with or connection with”. 


230. In my view Article 291 is 
undoubtedly a provision of the Constitu- 
tion relating to covenant, agreement etc. 
As I have already indicated Article 291 
is not merely a provision for finding out 
the amount of the Hability of the Domi- 
nion of India by way of privy purse to 
a Ruler. It expressly refers to covenants 
or agreements entered into by the Ruler 
under which payment of sums free of 
tax had been guaranteed or assured by 
the Government of the Dominion of India 
as privy purse and gives the term as 
to privy purse a new shape and form. 
Article 291 not only refers to the cove- 
nant, engagement etc. but certainly has 
a bearing on or concern with the same 
and is brought into association or con- 
nection with the same. 


231. As already indicated, the 
article seeks to instil life and vigour into 
the term for paynient of privy purse in 
the covenant by creating a new channel 
leading out of the guarantee of the Gov- 
ernment of the Dominion of India which 
was no longer in existence and making 
it flow along a constitutional course by 
putting the liability of the Union of India 
for payment of the sums beyond any 
controversy. The article places the pay- 
ment beyond the reach of voting by Par- 
liament and expressly directs that the 
moneys shall be paid out of the Conso- 
lidated Fund of India and that the sums 
so paid shall be exempt from all taxes 
of income. I find myself unable to ac- 
cept the argument of Mr. Palkhivala that 
for the purpose of Article 291 a reference 
to the covenants is only called for to 
find out the amount of privy purse. If 
that was the sole object of the article 
it might well have been achieved by us- 
ing the following words or words to the 
like effect: 


“all sums of monev mentioned as 
privy purse of Rulers of Indian States in 
any engagements entered into by them 
and to which the Government of the 
Dominion of India was a party, shall be 
charged on and paid out of the Conso- 
lidated Fund of India.” 


ALR. 


If one was asked whether and if so, how 
the Constitucion had dealt with the rights 
of the Rulers to Frivy purses contained 
in the covenants and Merger agreements 
guaranteed by the Government of India, 
the answer would have to be that the 
same has been recognised and perpe- 
tuated in Article 291 making assurance 
doubly sure by directing the charging of 
the Consolidated Fund with the amounts 
thereof and pavment thereout without 
deduction of income-tax. So considered 
Article 291 must be held to be an article 
of the Constitution relating to covenants 
cr Merger agreements and any dispute 
as to payment of privy purse would come 
under the bar of Article 368. 


232. Article 363 has come up for 
consideration before this Court in a rum- 
ber of cases and reference has been made 
to this article quite frequently in several 
decisions. In one of the earliest deci- 
sions of this Court in State of Seraikella 
v. Union of India, 1951 SCR 174 =/(ATR 
1951 SC 258) the Court had to consider 
whether a suit filed on the 15th January, 
1950 (before the commencement of the 
Constitution) under the Original Juris- 
diction of the Federal Court for a decla- 
ration that the various orders under 
which the State of Seraikella came to be 
administered as a part of Bihar and the 
laws under which those orders were 
made were ultra vires and the Province 
of Bihar had no authority to carry on 
the administration of the State, was dis- 
missed by a majority of the Judges of 
this Court as being barred by Art. 368. 
Among the contentions urged there was 
one that the suit which was filed before 
the 26th Januarv, 1950 stood transferred 
to Supreme Court under Article 374 (2) 
of the Constitution and that the Bar of 
Article 863 was only prospective and not 
retrospective. Kania, C. J. observed that 
the all-embracing opening words of Arti- 
cle 363 overrode the operation of Arti- 
cle 874 (2). The learned Chief Justice 
also said: 


“If the plaintiff contends that that 
agreement (agreement of 15th December, 
1947) is not binding on it, it cannot en- 
force its rights under the original juris- 
diction of the Court. If the plaintiff has 
a grievance and a right to a relief which 
the defendants contend it has not, the 
forum to seek redress is not the Supreme 
Court exercising its original jurisdiction 
on the transfer of tha suit from the Fede- 
ral Court.” 

In Sudhansu Shekhar Singh Deo v. The 
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State of Orissa, 1961-1 SCR 779 = :AIR 
1961 SC 196) the Ruler of the erstwnile 
State of Sonepur in Orissa which had 
merged with Orissa complained of a vio- 
lation of his rights and privileges by the 
inclusive definition of a “person” in Sec- 
tion 2 (1) of the Orissa Agricultura] In- 
come Tax Act, 1947 (Orissa Act 24 of 
1947). His case in substance was the? as 
a Ruler of a State he had been immune 
from payment of agricultural income-tax 
when it was imposed in 1947 and by arti- 
cles IV and V of the Merger agreement 
executed by him, the Dominion of India 
had guaranteed to him all his personal 
rights, privileges etc. and so the attempt 
to tax his private property violated that 
guarantee. In dismissing his appeal this 
pata referred to Article 862 and obser- 
ved: 


“If, despite the recommendation that 
due regard shall be had to the guarentee 
or asSurance given under the covenant 
or agreement, the Parliament or the Legis- 
lature of a State makes laws inecnsis- 
tent with the personal rights, privileges 
and dignities of the Ruler of an Irdian 
State, the exercise of the legislative 
authority cannot, relying upon the azree- 
ment or covenant, be questioned in any 
court, and that is so expressly provided 
by Article 363 of the Constitution.” 
1965-3 SCR 201 = (AIR 1965 SC 1798) 
was a case where the respondent had 
taken execution proceedings in enf2rce- 
ment of an award and a prohibitory 
order under Order 21, Rule 46, Civil-Pro- 
cedure Code was passed in respect of 
the sums payable to the appellant b” the 
Central Government on account of =srivy 
purse. One of the contentions urged on 
behalf of the appellant was that the =rivy 
purse was a political pension withir the 
meaning of Section 60 (1) íg) of the Civil 
Procedure Code and as such: protected 
from the execution proceedings. Relying 
upon the decisions of the Judicial Com- 
mittee in Bishambar Nath v. Nawak Im- 
dad Ali Khan, (1890) 17 Ind App 181 and 
Nawab Bahadur of Murshidabad v. Kar- 
nani Industrial Bank Ltd., 58 Ind App 
215 = (AIR 1931 PC 160) the Court 
came to the conclusion that privy purses 
were political pensions. The Court also 
referred to Articles 291 and 363 o= the 
Constitution and observed that “the zove- 
nant entered into by the Rulers of 
Madhya Bharat State was a treaty enter- 
ed into by the Rulers of independent 
States by which they gave up their sove- 
reignty over their respective territories 
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and vested it in the new United State of 
Madhya Bharat. The covenant was an 
act of State, and any violation of its terms 
cannot form the subject of any action 
in any municipal courts. The guarantee 
given by the Government of India was 
in the nature of a treaty obligation son- 
tracted with the sovereign Rulers of 
Indian States and cannot be enforced by 
action in municipal courts. Its sanction 
is political and not legal. On the com- 
ing into force of the Constitution of 
India, the guarantee for payment of 
periodical sums as privy purse is continued 
by Article 291 of the Constitution, but 
its essential political character is preser- 
ved by Article 363 of the Constitution 
and the obligation under this guarantee 
cannot be enforced in any municipal 
court.” With all respect, it appears to 
me that all the above was not strictly 
necessary for the decision of the case 
and it would have been enough to say 
that privy purse was a pension — a word 
which according to the Oxford Diction- 
ary mean’, “a periodical payment made 
specially by a Government, company, 
employer etc.” — which was political in 
nature because it was based on a politi- 
cal settlement. However, it was not the 
expression of opinion of only one learned 
Judge but the unanimous view of three 
learned Judges of this Court. In 1970-2 
SCR 631 = (AIR 1970 SC 1946) (supra) 
a Bench of another five learned Judges 
of this Court have pronounced on the 
non-enforceability of the provision for 
payment of privy purse under Art. 291 
by resort to legal proceedings. In my 
view, on the reasoning already given by 
me it must be held that the payment of 
privy purse although placed on a pede. 
stal which defies annihilation or frag- 
mentation as long as the abovementioned 
constitutional provisions enure is still sub- 
ject to the constitutional bar of non- 
justiciability and cannot be upheld or 
secured by adjudication in a court of 
law- including this Court. 


233. Mr. Palkhivala however tried 
to cut across the argument of the learn- 
ed Attorney-General that a dispute which 
fell under either limb of Article 363 of 
the Constitution was not justiciable by 
urging that if the act complained of was 
ultra vires or a nullity, the jurisdiction 
of the courts of law would not be ex- 
cluded and this would apply with great- 
er force to denial of a petitioner’s right 
to the property of privy purse i. e. a 
fundamental right and the solemn duty 
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of this Court to uphold the same. To 
support this plea under this head he re- 
ferred to a fairly large number of deci- 
sions of this Court where it had been 
held that an order which was a nullity 
or which was mala fide or ultra vires 
would not stand in the way of the exer- 
cise of jurisdiction of a court of law ‘to 
strike it down. The notable decisions of 
this Court are the following: 


Pratap Singh v. The State of Punjab, 
1964-4 SCR 788 at p. 778 = (AIR 1964 
SC 72 at p. 97), Makhan Singh v. State 
of Punjab, 1964-4 SCR 797 = (AIR 1964 
SC 381), R. M. Lohia v. State, 1966-1 
‘SCR 709 = (AIR 1966 SC 740), Ram 
Swarup v. Shikar Chand, 1966-2 SCR 553 
= (AIR 1966 SC 893), Sadanandan v. 
Kerala State, 1966-8 SCR 590=(AIR 1966 
SC 1925), Jaichand Lal v. West Bengal, 
1966 Supp SCR 464=(AIR 1967 SC 483), 
Raja. Anand v. U. P. State, 1967-1 SCR 
373 = (AIR 1967 SC 1081), Dhulabhai 
v. Madhya Pradesh, 1968-3 SCR 662 = 
(AIR 1969 SC 78). He also relied on 
several English decisions, namely, The 
General Assembly of Free Church of 
Scotland v. Lord Over Town, 1904 AC 
515, R. v. Bryant, 1956-1 All ER 341 and 
Anismiminic Ltd. v. Foreign Compensa- 
tion Commission, 1969-1 All ER 208.. 


234-235. The first case 1964-4 SCR 
733 = (AIR 1964 SC 72) (supra) was one 
where the appellant who was civil sur- 
geon in the employment of the State of 
Punjab challenged the legality of the 
orders of suspension, revocation of leave, 
retention in service after the date of 
superannuation and institution of the 
departmental inquiry against him inter 
alia on the ground that the same were 
mala fide passed at the instance of the 
Chief Minister who was personally hos- 
tile to him in order to wreak vengeance 
on him. The power exercised by the Gov- 
ernment in that case rested on service 
rules the proper application of which is 
always subject to scrutiny by courts of 
law. Examining the content of the power 
vested in the Government to pass the 
impugned orders the Court observed 
that “the use of that power for achieving 
an alien purpose — wreaking the minis- 
ters vengeance on the officer would be 
mala fide and a colourable exercise of 
that power, and would therefore be struck 
down by the Courts”. The second case 
1964-4 SCR 797 = (AIR 1964 SC 881) 
(supra) was one where the appellants 
contended that Sections 3 (2) (15) (i) and 
40 of the Defence of India Act, 1962 and 
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Rules were unconstitutional and invalid 
as they contravened the fundamental 
rights of the appellant inter alia under 
Articles 14, 21 and 22. The petitions had 
been dismissed by the High Court on the 
ground thatthe Presidential Order which 
had been issued under Art. 359 of the 
Constitution created a bar which pre- 
cluded them from moving the High 
Court under Section 491 (1) (b} of ‘the 
Cr. P. C. This Court held H 827 of 
SCR) = (at p. 399 of AIR): ` ; 


“If in challenging the validity of this 


detention order, the detenu is pleading 


any right outside the rights specified in 
the Order, his right to move any court 
in that behalf is not suspended haus 
it is outside Article 359 (1) and conse- 
ee outside the Presidential Order 
itself.” 


236. The observation amounts to 
saying that the Presidential Order sus- 
pending the right to move a court of law 
can only apply within the proper ambit 
of the President's power and the same 
cannot be used by the executive as a 
cloak to shield any misuse of that power. 


237. With regard to the allega- 
tion of mala fides it was observed that: 

“It is hardly necessary to emphasise 
that the exercise of a power mala fide is 
wholly outside the scope of the Act con- 
ferring the power and can always be suc- 
cessfully challenged.” . ; 
The third case (1966) 1 SCR 709 = (AIR 
1966 SC 740) (supra) was one in which 
the petitioner moved this Court under 
Article 32 of the Constitution challeng- 
ing the order of a District Magistrate 
and asking for his release on various 
grounds, inter alia that though an order 
of detention could be made to. prevent 
acts prejudicial to the maintenance of 
public order it could not be made to pre- 
vent acts which were only prejudicial: to 
law and order as distinct from public 
order. It was there observed by our pre- 
sent Chief Justice that: l : 


“where statutory powers are confer- 
red to take drastic action against the life 
and liberty of a citizen those who exer- 
cise it may not depart from the purpose. 
Vast powers in the public interest are 
granted but under strict conditions: If 
a person, under colour of exercising the 
statutory ` power, acts from some impro- 
per or ulterior motive, he acts in bad 
faith. The action of the authority is cap- 
able of being viewed in two ways. Where 
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power is misused but there is good faith 
the act is only ultra vires but where the 
misuse of power is in bad faith there is 
added to the ultra vires character of the 
act, another . vitiating „circumstance. 
Courts have always acted to restrain a 
misuse of statutory power and the nore 
readily when improper motives uncerlie 
it.” r 

The provision of law which came up for 
consideration there was the Defence of 
India Rules and his Lcrdship laid down 
that powers given by such rules could 
be used only within the limits prescri- 
bed. (1966) 2 SCR 553 = (AIR 1966 SC 
893) (supra) was a case in which the-ap- 
pellants complained of refusal of per- 
mission to sue their tenants by the Dis- 
trict Magistrate under Section 8 (1) of 
the U. P. Act 8 of 1947. The said sec- 
tion provided that 


“Subject to any order passed ander 

sub-section (8) no suit shall, without the 
permission of the District Magistrate, be 
filed in any Civil Court against a tenant 
for his eviction from any accommocation 
except on one or more of the following 
grounds.” 
Sub-section (2) enabled the party azgrie- 
ved by the order of the District Magis- 
trate to go up in revision to the Com- 
missioner and Section 7-E providei for 
revisional powers to the State Gcvern- 
ment in very wide terms. Section 16 of 
the Act in terms provided that the order 
made under the Act to which Sec. 3 (4) 
applied was not to be called in qu3stion 
in any court. There it was observed: 

“® @ ® but the exclusion of. the juris- 
diction of the civil covrts must be made 
by a statutory provision which expressly 
provides for it, or which necessarily and 
invariably leads to that inference. In 
other words, the jurisdiction of the civil 
courts can be excluded by a stacutory 
provision which is either express im that 
behalf or which inevitably leads to that 
inference.” 


The bar of jurisdiction of the court of. 
law came up for consideration in two 
notable cases decided by the Judicial 
Committee of the Privy Council. Secre- 
tary of the State v. Mask and Co., 67 Ind 
App 222 = (AIR 1940 PC 105) was a 
case in which a suit was filed by the 
respondent to recover the excess anount 
collected from them, under protest, by 
levying duty upon a tariff and not on 
ad valorem basis. The main qtestion 
for determination in the appeal was 
whether the order passed by the Collec- 
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tor of Customs under the provisions of 
Section 183 of the Sea Customs Act, 1878 
against the assessment of duty by the 
officer of Customs and which was sub- 
sequently affirmed on revision under the 
provisions of Section 191 of the Act, con- 
stituted a final adjudication or whether 
the civil courts had jurisdiction to enter- 
tain the suit of the respondents. Sec- 
tion 188 provided that 

“every order passed in appeal under 
this section shall, subject to the . power 
of revision conferred by Section 191, be 
final”. 


While rejecting the respondents’ conten- 
tions including inter alia that an exclu- 
sion of the subject’s right of resort to 
the civil courts would be ultra vires of 
the Indian Legislature in view of the 
provisions of Section 32 of the Govern- 
ment of India Act, 1915 the Board re- 
ferred to the well known principle of law 
laid down in Wolverhampton New Water- 
works Co. v. Hawkesford, (1859) 6 CB 
(NS) 386 approved by the House of 
Lords in Neville v. London “Express” 
Newspaper, Ltd., 1919 AC 368 and adopt- - 
ed on the basis of these decisions the dic- 
tum that: 


“Where a liability not existing at 
common law is created by a statute which 
at the same time gives a special and 
particular remedy for enforcing it” 
the party must adopt the form of remedy 
given by the statute. It was also obser- 
ved: 

“It is settled law that the exclusion 

of the jurisdiction of the civil courts is 
not to be readily inferred, but that such 
exclusion must be either explicitly ex- 
pressed or clearly implied. It is also well 
settled that even if jurisdiction is so ex- 
cluded, the civil courts have jurisdiction 
to examine into cases where the provi- 
sions of the Act have not been complied 
with, or the statutory tribunal has not 
acted in conformity with the fundamen- 
tal principles of judicial procedure.” 
In Raleigh Investment Co. Ltd. v. Gov- 
ernor-General in Council, (1947) 74 Ind 
App 50 the bar of jurisdiction of civil 
courts in regard to income-tax proceed- 
ings was contained in S. 67 of the Indian 
Income-tax Act, 1922 providing: 


“no suit shall be brought in any civil 
court to set aside or modify any assess- 
ment made under this Act, and no prose- 
cution, suit or other proceeding shall lie 
against any officer of the Crown for any- 
thing in good faith done or intended to 
be done under this Act.” 
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The argument for the appellant was that 
an assessment was not “made under the 
Act” if it gave effect to a provision which 
was ultra vires the Indian Legislature 
and that in law such a provision was a 
nullity and non-existent. The Board held 
that there was ample provision in the 
Income-tax Act by which an assessee 
could question the validity of any tax- 
ing provision in the statute which pro- 
vided effective and proper machinery for 
review. on grounds of law of any assess- 
ment. Further according to the Board: 
“.... “assessment made wunder this 
Act” is an assessment finding its origin 
in an activity of the assessing officer act- 
ing as such. The circumstance that the 
assessing officer has taken into account 
an ultra vires provision of the Act is in 
this view immaterial in determining 
whether the assessment is “made under 
this Act”........ 


Jurisdiction to question the assessment 
otherwise than by the use of the machi- 
nery expressly provided by the Act 
would appear to be inconsistent with the 
statutory obligation to pay arising by 
virtue of the assessment.” 


238. It may be noted that this 
authority has not found favour with this 
Court. 


239. Most of the other decisions 
which were cited by Mr. Palkhivala were 
eases where liability under various Sales 
Tax Acts was questioned. I do not find 
it necessary to examine these cases in 
any detail because of the lucid exposi- 
tion of the law on the subject in (1968) 
8 SCR 662 = (AIR 1969 SC 78) (supra), 
a case arising out of the Madhya Pradesh 
Sales Tax Act 80 of 1950 which by S. 17 
provided that: 


“Save as is provided in Section 18, 
no assessment made and no order passed 
under this Act, or the rules made here- 
under by the assessing authority, appel- 
late authority or the Commissioner shall 
be called in question in any Court and 
save as is provided in Sections 11 and 12 
no appeal or application for revision shall 
lie against any such assessment or order.” 
In the unanimous judgment of this Court 
it was observed: 


E jurisdiction of the civil court 
is all-embracing except to the extent it 
is excluded expressly by clear intend- 
ment arising from such law.” 

Referring to Mask and Co.’s case, 67 Ind 
App 222 = (AIR 1940 PC 105) (supra) 
and Raleigh Investment Co.’s case, 74 
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Ind App 50 = ‘AIR 1947 PC 78) (supra) 
it was said that: 


“Both these cases thus appear to be- 


decided on the basis of provisions in the 
relevant Acts for the correction, modifi- 
cation and setting aside of assessments 
and the express bar of the jurisdiction 
of the civil courts. The presence of a 
section barring the jurisdiction was the 
main reason and the existence of an ade- 
quate machinery for the same relief was 
the supplementary reason.” 

Referring to the dicta in Circo’s Coffee 
Co. v. State of Mysore, (1967) 19 STC 
66 (SC) and C. T. Santhulanathan Chettiar 
v. State of Madras, Civil A. No. 1045 of 
1966, D/- 20-7-1967 (SC) the learned 
Chief Justice observed: 

Cen sates the question of validity of 
the taxing laws is always open to the 
civil courts for it cannot be the implica- 
tion of any provision to make such a 
decision final or that aven void or in- 
valid laws must be enfcrced without any 
remedy.” 

240. The result of the enquiry 
into the views expressed by this Court 
ir a large number of cases was summed 
up at pages 682-685 (of SCR) = (at pp. 
89, 90 of AIR) in seven propositions. It 
is not necessary to set out the proposi- 
tions as they all relate to exclusion of 
jurisdiction of the civil court by express 
provisions of law or clear implications 
therefrom. 


241. But a constitutional provi- 
sion of the kind of Art. 363 transcends 
this kind of consideration. All that the 
Court has to see is whether the dispute 
falls within either limb of the article. If 
the dispute is so covered the court is 
precluded from examining whether the 
centention of the party asserting a right 
was genuine or of real substance, Equally 
the bar will apply where a party deny- 
ing the right asserted cr contesting the 
claim put forward is guilty of action 
which on the face of things appears to 


be arbitrary if there be some scope for 


raising the plea in denial or contradic- 
tion. I have taken the view that the Pre- 
sident’s power or right or duty or obliga- 
tien to recognise a person as a Ruler 
arises not merely out cf the provisions 
in Article 366 (22) but also the covenants, 


‘Merger agreements or Instruments of Ac- 


cession the dispute is one which arises 
out of a provision of the Constitution re- 
lating to a treaty, agreement, covenant 
ete. in terms of Article 363 of the Con- 
stitution. A dispute as to right to privy 
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purse; as already examined, attracts the 
same bar. 


242. With regard to Art. 366 (22) 
read with Article 363 iz may be safely 
asserted that it could have never crossed 
the’ minds of the makers of the Coasti- 
tution that in devising a key for the re- 
cognition of the Rulers and at the seme 
time protecting them and the Govern- 
ment of India from disputes based on or 
about pre-Constitution covenants, agree- 
ments etc, they were forging a weapon 
with which the Government of the day 
could destroy them all and seek sh=lter 
behind a total embargo on litigation to 
vindicate their rights. The debates of 
the Constituent Assembly to which refer- 
ence has already been made show that 
Article 863 was inserted for the purpose 
of giving a quietus to any dispute which 
anyone might seek to raise on the 2asis 
of covenants and Merger agreements or 
rights flowing therefrom. In my ophion, 
the object was as much ĉo, save the Rulers 
who had entered into covenants or azree- 
ments etc. from their rivals or kinsmen 
coming to court to upset the coverants, 
agreements etc. as to shield the Govern- 
ment of India from attempts on the part 
of rulers to rip open the covenants, azree- 
ments or to seek recourse to law for esta- 
blishing their rights. 

243. I also take the opportunity 
of remarking that if ever there wes an 
occasion for the President to meke a 
reference to this Court the present was 
eminently suited to the purpose. Not- 


withstanding the wide sweep of the pro- ` 


vision for ousting the jurisdiction of 
courts as regards disputes covered by it 
Article 868 gave express power to the 
President to have the opinion of this 


_ Court to guide himself by and when dis- 


putes of such public importance were 
agitating the minds of members of Par- 
liament and of the Cabinet it was not 
only his right but his duty to consult 
this Court. 


` 244. I do not think it necessary 
to express any opinion on the rights or 
privileges. covered by Article 862 ci the 
Constitution because prima facie they 
are relatable to the guarantees or assur- 
ances -given under the covenants or agree- 
ments referred to in Article 291. How 
much regard Parliament or Legislature 
of States are to pay to such guarantees 
or .assurances is for the appropriate Legi- 
latures to.consider. I may only adi that 
the Constitution-makers could not have 
contemplated exemption from the impo- 
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sitions such as those under the Wealth 
Tax Act and the Gift Tax Act inasmuch 
as such taxing provisions probably were 
not contemplated at the time. The Gov- 
ernment of India in its graciousness saw 
fit to exempt the Rulers from the opera- 
tion of these and many other statutes 
which are still on the statute book. The 
occasion for considering such statutes has 
not arisen yet and they may be left for 
future consideration. 


245. Mr. Palkhivala’s plea that 
the act of the President resulted in the 
destruction of the institution of Rulers 
and as such was invalid does not bear - 
scrutiny. The orders if valid would ope- 
rate in the case of each Ruler and have 
been: challenged by the petitioning ` 
Rulers in their individual capacity. No 
body of persons known to law can be 
called an institution of Rulers. Accord- 
ing to the figures given by Mr. Palkhivala 
himself Rulership of over one hundred 
States has lapsed during the last twenty 
years and the process may go on till no 
Rulers are left. In this case we are con- 
cerned with the rights of ‘individual 
Rulers and ‘not of them as a class. 


246. In the result I have to hold 
that this series of petitions is not main- 
tainable remarking, at the same time, 
that the action of the President appears 
to be unjustified. The President may, if 
he chooses, guide himself by the exposi- 
tion of the law as made above. What a 
stroke of the pen has done may be un- 
done by another stroke of it. “Because 
right is right”, the President it is hoped, 
would “follow right” as “wisdom in the 
scorn. of consequence”. I would leave 
the parties to bear their own costs. 


HEGDE, J:— 247. These peti- 
tions under Article 82 of the Constitution 
present for decision common questions of 
law. In each of these petitions the peti- 
tioner therein prays for the following 
teliefs:— 

(1) a writ, direction or order declar- 
ing the order of the President dated the 
6th September, 1970 to be  unconstitu- 
tional, ultra vires and void and further 
to quash the same; 

(2) a writ, direction or order declar- 
ing that the petitioner continues to be 
the Ruler and as such continues to be 
entitled to the Privy Purse. and to his 
personal rights and privileges as a Ruler; 


(3) a writ, direction or order direct- 
ing the Union of India to continue to- 
pay to the petitioner the Privy Purse to 
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which the petitioner is entitled and to 
continue to recognize his Rulership and 
the personal rights and privileges and to 
implement and observe the provisions of 
the Covenant/Merger Agreement entered 
into between the Ruler of Gwalior and 
the Government of India; and 

4) such other further orders as the 
nature and circumstances ' of the case 
may require. 

248. For pronouncing on the 
questions arising for decision it is suffi- 
cient if I refer to the facts pleaded in 
any one of the cases. Hence I shall deal 
with the facts and pleas put forward in 
Writ Petition No. 376 of 1970. Therein 
the petitioner’s case is as follows: 


249, His father was the Ruler of 
Gwalior prior to August, 15, 1947. He 
signed the Instrument of Accession on 
August 15, 1947. The same was accept- 
ed by the Governor General of India on 
August 16, 1947. Under the Instrument 
of Accession, he made over to the Domi- 
nion of India three subjects viz., Defence, 
External Affairs and Communications. On 
April 24, 1948, he signed a Covenant with 
several other Rulers as a result of which 
the State of Madhya Bharat came to be 
formed on June 15, 1948. Thereafter 
Madhya Bharat merged with the Union 
of India. After the Constitution of India 
came into force, the President recognis- 
ed the father of the petitioner under Arti- 
cle 366 (22) of the Constitution as the 
Ruler of Gwalior. After the death of the 
petitioner’s father, the petitioner succeed- 
ed to the Gaddi on July 16, 1961 and 
thereafter he was duly recognised by the 
President under Article 366 (22). Ever 
since the merger of the State with the 
Union of India, the petitioners father 
and later on the petitioner was being 
paid the Privy Purse guaranteed under 
Art. 29] of the Constitution. The petitioner 
‘is entitled to Privy Purse of Rs. 10 lacs 
per year. He is also entitled to other 
rights and privileges arising from the 
Covenants. 


250. Prior to August 15, 1947, the 
Ruler of Gwalior was a Sovereign though 
his sovereignty was subject to the para- 
mountcy of the British Crown; but that 
paramountcy lapsed’ on August 15, 1947 
as a result of the Indian Independence 
Act, 1947. Consequently the Ruler of 
Gwalior as well as other Rulers became 
absolute Sovereigns. In law they were 
free to accede to either of the two Do- 
minions of India and Pakistan or to re- 
main independent. But by stages the 
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Indian States adjoining the Dominion of 
India merged in the Dominion of India. 
After their mereger the Rulers of those 
States had no ruling powers. They had 
only such rights and privileges as were 
recognized or created under the Cove- 
nants entered into by them with the 
Government of India and those embodied 
in the Constitution. On the coming into 
force of the Constitution all the former 
Rulers of the Indian States that had merg- 
ed with the Dominion of India as well 
as their quondam subjects became citi- 
zens of India having all the rights and 
duties of citizens of this country. From 
about 1967, there was a move in the rul- 
ing party to abolish the privy purses guran- 
teed to the Rulers under the Constitution 
as well as the privileges guaranteed to 
them under the Covenants and agreements 
recognised in Article 362. Consequently 
the Government moved in the Lok Sabha 
on September 2, 170, the Constitution 
(Twenty-fourth) Amendment Bill, 1970 to 
delete certain provisions of the Constitu- 
tion relating to the guarantees given to the 
Rulers about their privy purses as well 
as privileges. That bill was passed in the 
Lok Sabha but it failed to get the requi- 
site majority in the Rajya Sabha. The 
motion for consideration of the bill was 
rejected at about 4-30 p.m. on September 
5, 1970. The same evening the Union 
Cabinet met and decided to advise the 
President to withdraw the recognition of 
the Rulers so that the privy purses and 
privileges guaranteed to the Rulers may 
be abolished. On the same night, the 
President purporting to act under Cl. (22) 
of Article 366 of the Constitution signed 
in his Camp at Hyderabad an Instrument 
or Instruments withdrawing recognition 
of all the Rulers. After obtaining his 
signatures, the concerned document or 
documents were flown back to Delhi the 
same night and the impugned orders 
issued on September 6, 1970. On the 
strength of these orders, the Government 
of India asserts that all the Rulers in 
India had been de-recognized and conse- 
quently none of them is entitled to the 
rights and privileges to which thev were 
entitled as Rulers. 


251. It is contended on behalf of 
the petitioners that in exercise of his 
powers under Article 366 (22) of the Con- 
stitution, the President is not competent 
to abolish Rulers as a class and therefore 
the impugned orders are nullity. The 
further contention of the petitioners is 
that the rights conferred on them under 


a 
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Articles 291 and 862 of the Constitution 
as well as under various statutory provi- 
sions or rules having the force of law 
are fundamental rights and as such they 
cannot be abolished by an executive 
order. It is said the impugned o-ders 
contravene Articles 19 (1) (Ð), 21, 3I (1), 
31 (2), 51 (8) and 78 (I) of the Constitu- 
tion. According to the petitioners Arti- 
cle 291 is a mandatory provision and it 
is not open to the Government to refuse 
to obey the mandate of the Constitttion. 
The petitioners also complain thet in 
making the impugned orders, the Presi- 
dent not only acted outside the scope of 
Article 366 (22) of the Constitution but 
he also thereby violated Articles 53 (1) 
60, 78 (1), 362, 291, 112 to 114 oi the 
Constitution. The petitioners’ further 
grievance is that under various statutes as 
well as under the Merger Covenants they 
are entitled to certain privileges: the 
President by purporting to take away 
those privileges has cortravened Arts. 14 
and 21 of the Constitution. It is also 
said that the Council of Ministers were 
guilty of mala fides in advising the Pre- 
sident for making the impugned orders 
for collateral reasons ard for the saxe of 
political exigencies. According to th= pe- 
titioners, Article 863 of the Constitu- 
tion does not bar the ‘urisdiction of the 
Court in granting the reliefs prayed for 
by them. 


252. The respordent in its reply 
does not deny that the object of the im- 
pugned orders was to abolish the Fulers 
as a class. It contends that the present 
policy of the Government is not to have 
any Rulers in this country or to allow 
them any rights or privileges as Rulers. 
It is contended that the respondent has 
right to abolish Rulership in exercise of its 
power under Art. 866 (22) which power 
according to it is a sovereign power; the 
decision of the Government to abolish 
Rulership is a political decision and as 
such the same is not open to be question- 
ed in municipal courts; the rights con- 
ferred under the relevant Covenants are 
not perennial and are <nherently tempor- 
ary it character and are liable to be varied 
or repudiated in accordance with the 
State Policy in the interests of the people. 
It is further pleaded that a fiduciary 
duty is cast upon the Government not to 
continue feudal institutions and anachr- 
onistic systems against the interesis of 
the people; to respect and give effect to 
the needs and wishes əf the people and 
to the will of the representatives of the 
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people, the impugned orders have been 
passed. According to the respondent this 
Court is precluded from going into the 
validity of the impugned orders in view 
of Article 868. As regards Article 291, 
the plea taken by the respondent is that 
it confers no legal right on the Rulers. 
That Article merely lays down the source 
and method of payment of the Privy 
Purses. The respondent takes the stand 
that this Court cannot go into the scope 
or effect of Article 291, in view of Arti- 
cle 868. So far as the Covenants and 
Agreements are concerned it is urged on 
its behalf that the rights, liabilities or 
obligations arising therefrom are outside 
the jurisdiction of this Court firstly be- 
cause they arise from political agree- 
ments between High Contracting 
Parties and secondly because of the bar 
under Article 368. It is next contended 
on behalf of the respondent that neither 
under the Covenants nor under any of 
the provisions of the Constitution any 
fundamental right was conferred on any 
Ruler and hence the petition under Arti- 
cle 32 is not maintainable. It is also 
urged on behalf of the respondent that 
Article 362 of the Constitution does not 
confer any right on the Rulers and any 
failure to obey the direction given in that 
Article, does not lead to any violation of 
the provisions of the Constitution. 
2538. From the pleadings, the 
following issues arise for decision: i 
(1) What is the scope of Clause (22) 
of Article 366? Does it confer on the 
President power to abolish Rulership? 
Are the impugned orders invalid for any 


of the reasons mentioned in the Writ 
Petitions P 
(2) Does Article 291 impose any 


mandatory duty on the Government and 
confer corresponding rights on the Rulers? 

(3) What is the scope of Article 362? 

(4) Does Article 363 ` exclude the 
jurisdiction of this Court from consider- 
ing whether the impugned orders are 
ultra vires the powers of the President 
and whether there has been any viola- 
tion of Articles 291 and 362 of the Con- 
stitution? 


(5) Are these petitions under Art. 32 
of the Constitution maintainable? What 
fundamental rights of the petitioners, if 
any, have been infringed and 


(6) What relief, if any, the peti- 
tioners are entitled to in these peti- 
tions? 

254. Before proceeding to con- 


sider. and pronounce on the issues formu- 
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lated above it would be useful to briefly 
refer to the historical background lead- 
ing to the merger of ~+he Indian 
States in the Indian Union as 
both the petitioners and the respondent 
have laid great stress -on the same. 
During the time of the British rule, there 
were over 500 Indian States possessing 
varying degrees of sovereignty. In the 
matter of internal administration, most of 
the Rulers had complete freedom. But 
their sovereignty ‘was subject to the 
treaties, engagements and sanads entered 
into by them with the British Crown ‘and 
also the paramountcy of the British 
Crown. Paramountcy: was an undefined 
concept. It was an all pervading power. 
The Butler Committee declined to define 
its scope but said that “paramountcy.was 
paramount”... Paramountcy meant. just 
what. the British Government chose it.to 
mean. Jt was a convenient fiction -devis- 
ed by. the imperial power. to further its 
imperial interest. Paramountcy did not 
flow from treaties or international law. 
The sanction behind- it was the. British 
military strength. Subject to the Imperial 
needs the Rulers of Indian States’ were 
left free to govern their States as. they 
thought best though in few cases, when 


the Rulers were guilty of gross atrocities — 


the paramount power ‘intervened even 
in their internal administration. Govern- 
ment of India Act, 1985 visualised a Fed- 
eration consisting of provinces as well as 
Indian States. The States- were expected 
to accede to the Federation on limited 
number of subjects retaining their sove- 
` yeignty. in respect. of other, subjects. But 
the States were so jealous of their rights 
that it was not possible to persuade them 
to, join the Federation. Hence the Fede- 
ral part. of the Constitution visualised 
by the Government of India Act, 1935 
did. not come into being. -After World 
War II when it became inevitable for the 
British Government to grant freedom to 
this country, the question as to the fut- 
ure. relationship of the Indian States with 
the Dominion of India assumed import- 
ance. As there was no agreement be- 
tweén the concerned parties, the ‘British 
Government under the Independence Act, 
1947 divided the then British India into 
two parts, India and Pakistan. So far as 
the Indian States were concerned, it 
allowed .its _paramountcy te -lapse and 
those States were asked, if they so chose, 
to enter into new relationship with one 
or. the other of the. Dominions or:.remain 
independent. The paramountcy of- the 
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British Crown was ‘not ‘inherited either 
by India or by Pakistan. It was allowed 
This situation created a crisis. 
There was an imminent threat to the 
unity of India, politically as well as 
economically. The situation called for 
the highest degree of statesmanship on 
the part of our leaders. Naturally the 
Rulers of the Indian States were anxious 
to remain as independent sovereigns but 
they could not have been oblivious of the 


internal and external dangers to their 
authority. It was a highly explosive 
situation. “Sardar Vallabhbhai Patel with 


his political sagacity and pragmatic 
approach, availing himself of the co-op- 
eration of Lord Mountkatten and the as- 
sistance of his energetic and tactful Se- 
cretary, V. P. Menon first persuaded pra- 
ctically all the Rulers to accede to India 
on three subjects viz. Defence, External 
Affairs and Communications and there- 
after stage by stage drew them closer 
to the Dominion of India and finally 
persuaded them to merge with the Do- 
minion of India. All this was done in the 
course of abcut two years, a feat unparall- 
ed in history. The saga of the integra- 
tion of the Indian States into the Domi- 
nion of India will remain the most excit- 
ing and most glorious chapter in the his- 
tory of our country. This mighty achie- 
yvement could not have been Tad peace- 
fully but for the patriotism and far- 
sightedness of many of the Rulers of the 
Indian States. Sardar Patel told the Con- 
stituent Assembly that the Rulers of the 
Indian States were the co-architects of 
India’s unity. 


255. But it was said on behalf of 
the respondent that the Rulers merged 
their States in the Dominion out of sheer 
necessity and not out of any patriotism, 
they were not in a position to resist the 
compulsion of geography and pressure of 
their subjects in favour of self-Govern- 
ment and therefore they merely made a 
virtue of necessity. It may be that they 
acted in self-interest. Eut there can be 
no doubt that it was enlightened self- 
interest. S 
ert Assembly on October 12, 1949: 

“There was nothing to compel or 
induce the Rulers to merge the iden- 
tity of their States. Any use of force 
would have not only been against our 
professed principle but would have also 
caused serious repercussions. If the 
Rulers had elected to stay out, they 
would have continued to draw the heavy 
civil list which they were drawing beforé 


Sardar Patel told the Constitu- 
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and in large number of cases they could 
have continued to enjoy unrestricted use 
of the State revenues. The mininum 
which we could offer to them as quid 
pro quo for parting with their ruling 
powers was to guarantee to them crivy 
purses and certain privileges on a rea- 
sonable and defined basis.” 
Proceeding further the Sardar 
the Constituent Assembly. 


“The capacity for mischief and trouble 
on the part of the Rulers if the settle- 
ment with them would not have. been 
reached on a negotiated basis wes far 
greater than could be imagined az this 
stage. Let us do justice to them, ket us 
place ourselves in their position and then 
assess the value of their sacrifice. The 
Rulers have now discherged their part of 
the obligations by transferring al the 
ruling powers and by agreeing t the 
integration of their States. The main 
part of our obligation under these Agree- 
ments is to ensure that the guarantees 
given by us in respect of Privy Purses 
are fully implemented. Our failure to 
_ do so would be a breach of faith and 

seriously prejudice the stabilisation of the 
new order.” 


Even quite recently both our President 
and the Home Minister acknowledged 
with gratitude the sacrifice made by the 
Indian Rulers. But it was argusd on 
behalf of the respondent that we should 
not take those utterances at their face 
value. It was indirectly suggested that 
those expressions were platitudes intend- 
ed to achieve some political purposes. H 
that be so, all that “one can sey is, 
mysterious are the ways of politics. 


256. The respcndent in its coun- 
ter-affidavit has ‘taken the stand that the 
people of this country raving become con- 
scious of their social and economic rights 
would not tolerate any longer th= con- 
cept of Rulership or the Privy Purse or 
any of the privileges incorporated in the 
‘Covenants and Merger Agreements. 
Therefore it was the duty of the Govern- 
ment to give effect to the will of the 
people. It has also taken thé stard that 
the concept of Rulership, Privy Purse and 
the privileges guaranteed to the Rulers 
without any relatable function and res- 
ponsibility have bezome incompatible 
with democracy, equity and social justice 
in the context of India of today. These 
contentions raise political issues. This 
Court is not the forum for going into 
these issues nor is it concerned with the 
political passions surrounding the issues 
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for décision in this casé. Our primary 
function in this case is to interpret the 
relevant provisions of the Constitution 
and to see whether the complaint of the 
petitioners that some of their funda- 
mental rights have been infringed is 
correct. 


257. It is also not for this Court, 
except to the extent it bears on the ques- 
tion of interpretation of the Constitution 
to go into the historical background of 
any .constitutional provision. If the 
meaning. of a provision is plain and un- 
ambiguous, its historical background 
becomes irrelevant. But if there is any 
ambiguity; in interpreting the same, it is 
permissible for the Court to take into con- 
sideration. the object intended to -be 
achieved by that provision-as well as the 
surrounding “circumstances which may 


bring out the intention- of the Consti- 
tuent Assembly. 
258.. The respondent, though in 


a somewhat vague way, has raised the 
plea of State policy. That plea appears 
to me to be irrelevant in the context of 
this case. If the Constitution has laid 
down a policy, as is contended on behalf 
of the petitioners, with respect to matters 
with which we are concerned, that policy 
cannot be departed from either by the 
legislature or by the executive. Neither 
the legislature nor the executive can have 
a policy which runs counter to the policy 
laid down by the Constitution. In this 
country the voice of the Constitution is 
paramount. . On matters on which the 
Constitution speaks, no one else can 
speak. Every organ of the State in this 
country has to function within the limits 
prescribed by the Constitution. It has no 
power de-hors that conferred on it by the 
Constitution. Its powers are only those 
derived from. the Constitution. 


259. The learned Attorney Gene- 
ral in the course of his arguments, time 
and again, tried to impress on us that the 
will of the people has to be respected 
and as it is the desire of the people that 
Rulership should be abolished, it had 
become imperative for the Government 
to advise the President to make the im- 
pugned orders. The petitioners deny 
that there is any such public opinion. We 
are not in a position to go into this contro- 
versy. Our duty is to obey the Consti- 
tution. The question of public opinion 
is not relevant for our purpose. Many of 
the safeguards provided in the Constitu- 
tion are for the benefit of the minorities. 
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The Government might have acted with 
the best of intentions. But the real ques- 
tion is whether it has acted within the 
powers conferred on it by the Consti- 
tution. In this connection it would be 
worthwhile to borrow and adapt some of 
the observations of Chief Justice Patan- 
jali Sastri in State of Madras v. V. G. Row, 
1952 SCR 597 at p. 605 = (AIR 1952 SC 
196 at p. 199). If the Court in this 
country face up to important and none 
too easy task of declaring void any of 
the important policy decisions taken by 
the Government it is not out of any desire 
to tilt at executive authority in a crusa- 
der’s spirit, but in the discharge of a duty 
plainly laid upon them by the Constitu- 
tion. This is especially true as regards 
the fundamental rights, as to which this 
Court has been assigned the role of a 
sentinel on the qui vive. In these cases 
as in other cases we do not seek to sit 
in judgment on Government's policies. 
They are the concern of the legislative 


and the executive organs of the State. 
But the Constitution has imposed a 


special duty on this Court to preserve 
and protect the Constitution — we only 
seek to discharge that duty. 


260. | Now coming to the scope of 
Clause (22) of Article 866; it is necessary 
to notice that Article 866 is an article 
which defines 30 expressions appearing in 
one or more of the articles in the Con- 
sce. That article starts by saying 
that ' 


“In this Constitution, unless the con- 
text otherwise requires, the following ex- 
pressions have the meanings hereby res- 
pectively assigned to them. .. .... ..” 

261. From this it is clear that the 
meanings given to the expressions men- 
tioned in that article are only for the 
purpose of the Constitution and not for 
any other purpose as held by this Court 
in Pravir Chandra Bhanj Deo v. State of 
Madhya Pradesh, (1961) 2 SCR 501 = 
(AIR 1961 SC 775). Clause (15) of Arti- 
cle 866 defines an “Indian State” as mean- 
ing “any territory which the Government 
of the Dominion of India recognised as 
such a State”. It may be noted that no 
“Indian State” as such exists after the 
Constitution came into force. But yet 
as that expression has been used in the 
Constitution in some places for certain 
purposes, it became necessary to define 
that expression and not because that 
there is an Indian State now. Similarly 
Rulers of Indian States disappeared as 
soon as their territories were merged in 
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India and all those quondam Rulers be- 
came citizens of India — see Bhanj Deo’s 
case, (1961) 2 SCR 501 = (AIR 1961 SC 
775) (supra) and H. H. Maharaja of Udai- 
pur v. State of Rajasthan (1964) 5 SCR 1 
= (AIR 1964 SC 444). The Rulers re- 
ferred to in Article 366 (22) have no 
kingdom or subjects to rule. They have 
no ruling power. They do not have dual 
capacity firstly as citizens of India and 
secondly as Rulers. Their rulership is 
merely a status entitling them to privy 
purse and certain privileges. As Arti- 
cles 291, 862, 366 (21) (a) and (b) (before 
its deletion) as well as Entry 34 of List 
I of Sch. VII refer to Rulers, it became 
necessary to define that expression. 

262. Article 866 (22) defines “Ru- 
ler” thus: 

“ “Ruler” in relation to an Indian 
State means the Prince, Chief or other 
person by whom any such covenant or 
agreement as is referred to in clause (I) of 
Article 291 was entered into and who for 
the time being is recognised by the Pre- 
sident as the Ruler of the State and in- 
cludes any person who for the time being 
is recognised by the President as the 
successor of such Ruler.” 


262A. 
namely: 


(1) the Prince, Chief or other person 
of an Indian State who had entered into 
any Covenant or Agreement as is referred 
to in Clause (I) of Article 291 and who 
is for the time being recognised by the 
President as the Ruler of the State; and 

(2) any person who for the time 
being is recognised by the President as the 
successor of such a Ruler namely the 
Ruler who entered into the Covenant or 
Agreement referred to earlier and recog- 
nised by the President. 


This clause has two parts 


263. The words “other person” 
in the first part of Article 366 (22) 
means someone analogous to a Prince 
or Chief of a former Indian State who 
had entered into the Covenant or 
Agreement referred to in that clause. 
It cannot be some third person be- 
cause no person other than a Ruler of 
an Indian State had entered into any 
Covenant or Agresment with the 
Dominion of India. The words “other 
persons” should be read ejusdem 
generis with the words “Prince, Chief” 
preceding the words “other person”. 
Indian Rulers were known by various 
names such as Maharana, Maharaos. 
Maharaja, Nizam ete. To avoid listing 
all those names in Article 366 (22), 
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the draftsman has used the’ wcrds 
“other person” but the meaning of 
those words has been made clear by 
the words accompanying the werds 
“other person” viz., by whom any such 
agreement as is referred to in Cl. (1) 
of Article 291 was entered into snd 
who for the time being is recogn:sed 
by the President as Ruler. Now com- 
ing to the second part of that clause. 
here again the words “any person” 
refers to the person who at the rele- 
vani. time is the successor of the ber- 
son who entered into the Covenan: or 
Agreement. This is made clear by the 
expression “for the time being is re- 
cognised by the Presicent as the suc- 
cessor of such Ruler”, such Ruler b2ing 
the Ruler referred to in the first Hmb 
of the Clause. Article 366 (22) con- 
templates two classes of persons who 
are to be recognised ky the President 
as Rulers. The first group consists of 
those persons who entered into the 
Covenant or Agreement with the 
Dominion of India and the second 
group their successors. Coming tc the 
first group, the President has no 
power to recognise anv one other zhan 
who had entered into the Covenart or 
Agreement and so far as the sezond 
group is concerned, he can only re- 
cognise the successor of the person 
who had entered into the Covenant or 
the Agreement. “Successor” is a term 
of law. Succession is regulated by 
law or custom. It is no doubt true 
that it is for the President to decide 
as to who is the successor for the time 
being of the person who had entered 
into the Covenant or Agreement. The 
President cannot create a successor. 
He can only recognise the successor. 
His power is only to find out wno is 
the successor at the relevant time of 
the Ruler who entered into the Cov- 
‘enant or Agreement. Recognition is 
not the same thing as appointment. 
Recognition means the power to locate 
and not a power to create. Henc2 the 
power conferred on the President 
under the second part of Article 366 
(22) is a very limited power. That 
power is no doubt an executive power 
but the same has to be exercise] in 
accordance with law. In other words 
it has to be exercised as a quasi judi- 
cial power. So far as the first part is 
concerned, the President has no power 
to recognise any person other than 
the Ruler who enterad into the Cov- 
enant or Agreement with the Domi- 
nion of India. We shall presently 
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see that he has a constitutional duty 
to recognise the Ruler of an Indian 
State. Hence the words “for the time 
being” in the first part of Article 366 
can only come into play if there was 
any error in locating the person who 
entered into the Covenant or Agree- 
ment, the condition for the recognition 
being that the person recognised must 
be the person who entered into the 
Covenant or Agreement. So far as 
the second part is concerned the ex- 
pression “for the time being” is rele- 
vant as the question of recognition of 
a new Ruler arises on the death of 
each Ruler. On each of those occasions, 
the President has to find out as to who 
is the successor according to law and 
in the absence of law, according to 
custom, of the Ruler who entered into 
the Covenant or Agreement. The pro- 
cedure of recognition of Rulers ap- 
pears to have been intended as a 
status symbol and also to avoid the 
necessity of hunting up Covenants and 
Agreements at the time of payment of 
privy purses and while affording other 


privileges and rights. 


264. Article 366 (22) contem- 
plates that for each Indian State there 
shall be a Ruler at any given point of 
time. That Article does not say that 
the President may recognise a Ruler. 
On the other hand it speaks of the 
Ruler who “for the time being is re- 
cognised by the President”, an expres- 
sion- which contemplates the continuity 
of Rulership and not merely of its 
possible existence. A Rulership of an 
Indian State can only disappear if 
both the original Ruler who entered 
into the Covenant or Agreement as 
well his successors cease to exist as 
in that case President cannot recognise 
any one as the Ruler of that State. 
From the above discussion it follows 
that the power of the President under 
Article 366 (22) is fully regulated. 


265. In this context we may 
refer to the definition of the “Ruler” 
in Section 311 (1) of the Government 
of India Act, 1935 which says “Ruler” 
in relation to an Indian State means the 
Prince, Chief or other person re- 
cognised by His Majesty as the Ruler 
of the State”. The power to recognise 
given to His Majesty under this sec- 
tion is blanket power. It is subject 
to no limitation. Under that section 
any one could have been recognised 
as the Ruler of an Indian State. No 
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such power is conferred on the Presi- 
dent under Article 366 (22). 


266. I shall now, proceed to 
consider whether the President has 
power to say that he will not re- 


cognise a Ruler for an Indian State. 
It was urged on behalf of the respon- 
dent that a power to recognise includ- 
es a power not to recognise. Evi- 
dently this contention is based on Sec- 
tion 21 of the General Clauses Act 
which says: 


“Where, by any Central Act or 
Regulation, a power to issue notifica- 
tions, orders, rules or bye-laws is 
conferred, then that power includes a 
power, exercisable in the like manner 
and subject to the like sanction and 
conditions if any, to add to, amend, 
vary or rescind any notifications, 
orders, rules or bye-laws so issued”. 


267. In view of Article 367 of 
the Constitution unless the context 
otherwise requires, the General 
Clauses Act, subject to any adapta- 
tions and modifications made therein 
under Article 372 applies for the 
interpretation of the Constitution as it 
applies for the interpretation of an 
Act of the legislature of the Dominion 
of India. I have not thought it neces- 
sary to go into the question whether 
the recognition referred to in Arti- 
cle 366 (22) can be considered as a 
power to issue notifications or orders 
as in my opinion that clause. imposes 
a Constitutional duty on the Presi- 
dent. No discretion is left to the 
President to recognise or not to re- 
cognise the Ruler of an Indian State. 
In that view, Section 21 of the General 
Clauses Act, 1897 is irrelevant. We 
have already seen that Article 366 (22) 
contemplates -that each Indian State 
must have a Ruler at all times so 
long as the Ruler who entered into 
the Covenant or Agreement or a suc- 
cessor of his is in existence otherwise 
Articles 291 and 362 will become 
meaningless. They will be empty 
shells. “Ruler” referred to in Article 
291 (b), Article 362 and Entry 34 of 
List I of the Seventh Schedule must 
necessarily be that person who is re- 
cognised as Ruler by the President 
under Article 366 (22). If the Presi- 
dent fails to or declines to discharge 
his function under Article 366 (22), 
Arts. 291 and 362 would become in- 
operative. In effect the benefit con- 
ferred by those Articles will be de- 
nied to the person entitled to be re- 
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cognised as a Ruler of a particular 
Indian State. Further the legislative 
power given under Entry 34 of List I 
of the Seventh Schedule would dis- 
appear. It is to give meaning to Arti- 
cles 291, 362 and Entry 34 of List I 
of the Seventh Schedule, a duty is im- 
posed on the President to recognise 
the Ruler of each Indian State. In my 
opinion Article 366 (22) imposes a 
constitutional duty on the President. To 
enable him to discharge that duty, cer- 
tain limited powers are conferred on 
him. While discharging his duty 
under the first part of Article 366 (22), 
he has to locate the person who ac- 
cording to law can be said to have 
entered into the Covenants or Agree- 
ments and under the second limb his 
duty is to find out the successor of the 
Ruler coming within the scope of the 
first limb. As mentioned earlier the 
recognition of the Ruler who executed 
the Covenant or Agreement is a mere 
formality. So far as the recognition 
of the successor of that Ruler is con- 
cerned, in case of dispute, it becomes 
the duty of the President to decide as 
to who is the successor of the Ruler 
who executed the Covenant or Agree- 
ment at the relevant time. Evidently 
the Constitution-makers were of the 
opinion that any dispute as to who is 
the “Ruler” for the purpose of the 
Constitution should not be left to be 
decided by Courts of law because such 
a procedure would involve years of 
delay in determining the person who 
is entitled to the benefit of the privy 
purse and the privileges. Hence that 
question was left to the exclusive deci- 
sion of the President. Despite the 
fact that exclusive power was given to 
the President to recognise the succes- 
sor of the original Ruler, the pro- 
cedure that invariably adapted in case 
of disputed succession was to act on 
the basis of the recommendation of 
either of a High Court Judge who had 
enquired into the matter or of a com- 
mittee presided over by a High Court 
Judge, set up for that purpose. That 
is what happened when disputes 
arose as to the succassion to. the Rulers 
of the States of Sirohi and Dholpur. 
In my opinion . Article 366 (22) im- 
poses a duty on the President and for 
that purpose has conferred on him 
certain powers. In other words the 
power conferred on the President 
under that provisicn is one coupled 
with duty. There are similar powers 
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conferred on the President under: the 

Constitution.: Under Chap: XVI. -of 
the Constitution certain’ special- -pro 
visions were made for: the-benefit of 
the Scheduled Castes and- Scheduled 
Tribes. Seats -were reserved for them 
both in the Parliament as well as in 
the State Assemblies. Certain. other 
benefits were also secured to them in 
the matter of appointments to services 
and posts in. connection. with: the 
affairs of the Union or of a State.. But 
the Constitution did not.specify. which 
castes were Scheduled. Castes. and 
which Tribes were- Scheduled Tribes. 
Under Articles 341 (1). and 342 (1). of 
the Constitution, the President. was 
given power to specify. ..the cestes 
which. he considered to. be Scheduled 
Castes and the Tribes which he: consi- 
dered. ` to.. be. Scheduled. Tribés. 

Though both the. Arts. say the Pz esi- 
dent “may” specify the Castes “which 
he considers as. Scheduled and. Tribes 
which he | considers Scheduled, i- “is 
clear that. a constitutional . duty was 
imposed..on him to specify which 
castes. were Schedulz2d . Castes and 

which Tribes were Scheduled Tribes 
for the purpose of the Constitution. 

The word “may” in those clauses must 
be read. as “must” because if he had 
failed or declined to specify the’ Castes 
and Tribes, Articles 330,332, 334, 335, 

338 and 340 would have. become in- 
operative .and the.. constitutional 
guaranteés given to the. Scheculed 
Castes and Scheduled Tribes would 
have become meaningless. - At this 
stage it may be noted that under Arti- 
cle 366 (24) ` and (25) Scheduled Castes - 
and Scheduled Tribes are defined as 
such Castes,. races, tribes, tribal zom- 
munities or their parts or. groups 
within them as are deenied under Arti- 
cles 341 and 342 respectively. Again 
under Clause (7) of Article 366. the 
President is given power to determine 
for the.purpose. of the Constit ition 


the “corresponding Provinces” teor- 
responding Indian State? or “ecrres- 
ponding State” in case of ‘doubt. . This 


again is a duty imposed on’ the Prési- 
dent. He cannot refuse to discharge 
that duty. Pn 


-268.- Now coming: to- the con- 
‘tention’ that power to recognise the 
Rulers includes power not to reecgnise 
we shall test the correctness oi that 
contention ‘with . reference to-some 
other Arts. in the Constitution which 
deal with certain constitutional duties 
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of the President. The -power to ap- 
point -the -Election Commissioner is 
that of the President. The Election 
Commission alone. can hold the elec- 


tions of the President, Vice-President, 


members òf- the Parliament and the 
State-legislatures.-. The President can- 
not decline -to appoint the Election 
Commissioners. It is not in the power 
of-the cabinet.to advice the President 
not ta- appoint one or more of Election 
Commissioners even - if some future 
cabinet should think that' the elections 
are trappings of feudalism. Similarly 
the -cabinet cannot advise the Presi- 
dent: not to appoint a Governor and 
thus destroy the federal structure of 
our Constitution or not to appoint the 
Chief Justice of Supreme Court or of 
the: High -Courts and thereby remove 
those Courts and- thus-make-a mockery 
of: the fundamental rights. e 


' 269.. The President cannot do 
indirectly, what the legislature cannot 
do directly. It is wrong to mistake 
a duty for a right. Ruler as referred 
to in some ‘of the provisions of the 
Constitution is an entity created by 
the Constitution to further certain pur- 
poses recogniséd by the Constitution. 
That entity cannot be abolished either 
by the executive or by the legislature. 
Therefore the argurnént advanced ` on 
behalf of the ‘respondent that the 


‘power to recognise the Ruler includes 


within itself the power not to recog- 
nise- is Clearly a fallacious one. 
It is not necessary for our present 
purpose to go into the question whe- 
ther a Ruler once recognised can be 
de- -recognised by the President and if 
so ‘under what- circumstances. We 


‘were told that there was one instance 


of de-recognition. of ‘a recognised 


‘Ruler namely that of the former Ruler 


of Baroda. That de-recognition ‘was 
not- challenged. before any Court. 
Henée, its validity remains undecided. 


-In this tase we are concerned not with 


de-recopnition of one or more Rulers 
for some reason or other but of the 
abolition of Rulership. For the rea- 
sons. mentioned. earlier, it is not possi- 
ble. to . spell out a power to abolish 
the Rulership under Article 366 (22) 


. 270. It was strenuously argued 
by the learned Attorney General that 
the power of recognition of the Rulers 
found in Article-366 (22) is a fact of 
the paramountey enjoyed by the 
British Crown -before the 15th August. 
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1947. No such plea was taken in the 
counter-affidavit. The argument of 
the learned Attorney General on this 
point was somewhat indefinite. He 
was hesitant to call the power em- 
bodied in Article 366 (22) as a para- 
mount power but yet he was repeated- 
ly asserting that it contains certain 
aspects of paramountcy. It is strange 
that the learned Attorney General re- 
presenting the Union of India should 
have claimed that the Government of 
India inherited any aspects of the 
paramountcy exercised by the British 
Crown. Paramountcy as claimed by 
the British Rulers was one of the 
manifestations of imperialism. It is 
surprising that the Government of this 
country whose people had fought im- 
perialism for years and who are even 
today supporting both morally as well 
as materially the countries which are 
fighting imperialism should claim to 
have inherited even a fraction of im- 
perialism. Rule of law is the bed- 
rock of our Constitution. Paramount- 
cy is the very antithesis of rule 
of law. It was a power exercised by 
a superior sovereign over the subordi- 
nate sovereigns. I fail to see how the 
Government of India can consider it- 
self as a superior power in its 
relationship with the citizens of this 
country. The doctrine of paramountcy, 
even during the days of the Imperial 
rule had nothing to do with the 
British Government’s relationship with 
its subjects. Herein we are concern- 


ed with the power exercisable by the. 


President under a provision of the 
Constitution. Nature and scope of 
that power must be spelled out from 
the language of the provision and from 
the purpose intended to be served by 
that provision. It is an insult to our 
Constitution to say that any facet of 
imperialism has crept into it. One 
should have thought that paramountcy 
so far as this country was concerned 
was dead and was deeply buried as 
far back as on the 15th August, 1947. 
Its resurrection in any form is re- 
pugnant to our Constitution. It is 
true that even after August, 1947, on 
some occasions some of our leaders 
referred to the existence of para- 
mountey, But that reference is not to 
the paramountey which was the in- 
signia of imperialism but the para- 
mountcy of geographical compulsions, 
economic compulsions, the compulsion 
of public opinion and need for common 
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defence, all operating in favour of the 
unity of India. The effect of these 
forces was pithily described as a sort 
of paramountcy. But that para- 
mountey has nothing to do with para- 
mountey claimed by the British. 
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271. The impugned orders are 
also unconstitutional for the reason 
that the power conferred under Arti- 
cle 366 (22) is exercised for a col- 
lateral purpose. As seen earlier, power 
to recognise Rulers was conferred for 
the purpose of implementing some of 
the provisions of the Constitution and 
not for denuding the contents of those 
provisions. We have earlier seen how 
the impugned orders came to be made. 
The Government of India sought. fo 
amend the 
Articles 291, 352 and Clause 22 of 
Article 366. But as the bill seeking 
the amendment of the Constitution 
failed to ger the required majority in 
the Rajya Sabha, that attempt failed. 
Within hours after the said bill was 
rejected, the cabinet met and advised 
the President te pass the impugned 
orders. This is clearly an attempt to 
do indirectly what the Government 
could not də directly. Such an exer- 
cise of power is impermissible under 
Article 366 (22). Exercise of a Con; 
stitutional power for collateral rea- 
sons has been considered by this 
Court in several decisions as a fraud 
on that power—see Balaji v. State of 
Mysore, (1953) Suop 1 SCR 439 = 
(AIR 1963 SC 649). Breach of any of 
the constitutional provisions even if 
made to further a popular cause is 
bound to be a dangerous precedent. Dis- 
respect to the Constitution is bound to 
be broadened from precedent to prece- 
dent and before long the entire Con» 
stitution may be treated with con- 
tempt and held up to ridicule. That 
is what happened to the Weimar Con- 
stitution. If the Constitution or any of 
its provisions have ceased to serve the 
needs of the people, ways must be 
found to change them but it is imper- 
missible to bypass the Constitution or 
its provisions. Every contravention of 
the letter or the spirit of the Constitu- 
tion is bound to have chain reaction. 
For that reason also the impugned 
orders must be held to be ultra vires 
Art. 366 (22). 


272. The impugned orders also 
violate Arts. 53 (1) of the Constitu- 
tion which directs the President that 
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the executive power of the Union shall 
be exercised by him either directly or 
through the officers subordinate to 
him “in accordance with the Constitu- 
tion.” Further Art. 73 (1) prescribes 
that the executive power of the Union 
must be exercised subject to the prcvi- 
sions of the Constitution. The execu- 
tive is bound to obey this mandate. 
It has no competence to exercise the 
executive power in viclation of the 
mandates given by the Constitutzon. 
Art. 291 gives a mandate to the exe- 
cutive to pay the Privy Purses guar- 
anteed to the Rulers exempt from all 
taxes on income. Article 366 22) 
imposes a constitutional duty on the 
President to recognise the Rulers of 
the Indian States. 
the, executive that due regard shculd 
be "given to the guarantees and assur- 
ances given under the Agreements or 
Covenants entered into with the for- 
mer’ Rulers of the Indian States. The 
President on the advice of the cab net 
has disregarded the mandate of Arti- 
clés 53 (1), 73 (1), 291, 362 and 366 (22). 
That being so his order must be held 
to be ultra vires the Constitution, 
hence a nullity. 


273. - It was urged on behalf of 
the petitioners that the members of the 
cabinet who advised the President to 
issue the impugned orcers were bound 
by their oath to bear true faith and 
allegiance to the Constitution; but they 
have shown scant respect for their 
oath, treating the same as a mere for- 
mality; they have thereby not only 
broken their oath but have damaged 
the Constitution as well. It is not 
necessary to pronounce on this conten- 
tion. 


274. In my opinion it is not 
open to the executive or for that mat- 
ter to any of the organs of the State 
to disregard the provisions of the Con- 
stitution merely because those provi- 
sions do not accord with its views. The 
mandate of every provision of the Con- 
stitution is a binding mandate. No one 
has power to depart from that man- 
date or circumvent it, whatever his 
views about the appropriateness of the 
mandates may be. If the Constitution 
or any part of it has now become out 
of tune with the present day society 
of ours, appropriate steps mav7 be 
taken to alter the Corstitution. It is 
no virtue to uphold the Constitution 
when it suits us. What is important, 
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even 
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nay necessary, is to uphold it 
when it is inconvenient to do so. 
275. It was contended on be- 
half of the respondent that the impu- 
gned orders were made in exercise of 
the political power of the State 
which according ‘to it, is an 
incident of the sovereignty. In sup- 
port of that contention reliance was 
placed on the decision of this Court in 
(1970) 2 SCR 631 = (AIR 1970 SC 
1946). The facts of that case are: 


After the death of the previous 
Ruler of Dholpur who had been recog- 
nised by the President under Art. 366 
(22), there was dispute as regards his 
successor. That dispute was enquired 
into by a committee presided over 
by the Chief Justice of the Rajasthan 
High Court. On the recommendation 
of that committee, the President was 
pleased to recognise Maharaja Rana 
Shri Hemant Singh as the successor of 
the previous Ruler. Kr. Shri Vir Raj- 
endra Singh challenged that decision 


by means of a writ petition under 
Art. 226 of the Constitution. That 
petition was dismissed by the High 


Court. In appeal this Court affirmed 
the decision of the High Court. I wasa 
party to that decision. In that deci- 
sion, it was held that the recognition 
granted by the President under Arti- 
cle 366 (22) could not be challenged 
in court of law. The only point in dis- 
pute in that case was as to who was 
the successor to the deceased Ruler. 
This Court came to the conclusion that 
under the circumstances of that case 
the decision of the President was not 
open to challenge. In the course of the 
judgment it was observed: 


“The recognition of the Ruler isa 
right to succeed to the gaddi of the 
Ruler. This recognition of Rulership 
by the President is an exercise of poli- 
tical power vested in the President and 
is thus an instance of purely executive 
jurisdiction of the President.” 


276. What is said in that case 
is that the President while acting under 
Art. 366 (22) is exercising his execu- 
tive jurisdiction and that jurisdiction 
was described as “political power”. 
That expression may be inappropriate 
but that is not the ratio of the deci- 
sion. It was a casual observation. 
There is nothing like a political power 
under our Constitution in the matter 
of relationship between the executive 
and the citizens. Our Constitution 
recognises only three powers viz. the 
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legislative power, the judicial power 
and the executive power. It does not 
recognise any other power. In our 
country the executive cannot exercise 
any sovereignty over the citizens. The 
legal sovereignty in this country vests 
with the Constitution and the poli- 
tical sovereignty is with the people of. 
this country. The executive posses- 
ses no sovereignty. There is no ana- 


logy between our President and the 
British Crown. The President is a 
creature of the Constitution. He can 


only act in accordance with the Con- 
stitution. It is true that some aspect 
of the executive power of the Govern- 
ment is for the sake of convenience 
called political power but it is none- 
the-less an executive power derived 
from the Constitution. 


277. It was next urged that we 
cannot go inta the validity of the 
impugned orders or even as to the 
scope of Art. 366 (22) in view of Arti- 
cle 363. We shall, while examining 
the ambit of Art. 363 see the hollow- 
ness of this contention. 


278. Earlier, I have in a gene- 
ra] way, referred to some of the poli- 
tical events that took place in the 
years 1947 to 1949. In order to con- 
sider some of the contentions raised 
by the Counsel for the parties, relat- 
ing to the scope and effect of Art. 291, 
it is now necessary to refer in some 
detail to some aspects of those events. 
T have earlier referred to the Instru- 
ments of Accession, executed by vari- 
ous Rulers of Indian States. By means 
of those Instruments the concerned 
Indian States became federating units 
of the Dominion of India though under 
those Instruments, powers were con- 
ferred on the Dominion_ legislature. 
executive and judiciary only in respect 
of three subjects viz. Defence, Exter- 
nal Affairs and Communications. But 
none-the-less as a result of the acces- 
sion, the concerned Indian States be- 
came parts of the Dominion of India. 
At the time those Instruments were 
executed, no question of either guar- 
anteeing the Privy Purses to Rulers or 
preserving their privileges arose. 
Hence those Instruments did not refer 
to any rights and privileges of the 
Rulers. Very soon after the execution 
of the Instruments of Accession, other 
developments took place in quick suc- 
cession. Most of the small Indian 
States fully merged in the Dominion 
of India. Under the Merger Agree- 
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ment the privileges then enjoyed by 
ihe Rulers. their right to get the Privy 
Purses fixed under the agreement as 
well as some of the rights of the third 
varties referred to in the agreements 
were guaranteed. Excepting in the 
case of Bhopal, the Privy Purses to be 
paid to the Rulers were to be paid 
“rom out of the revenues of their for- 
mer States. Under the Merger Agreé- 
ment entered into between the Gover- 
nor-General and the Nawab of Bhopal, 
the Nawab was entitled to receive the 
privy purse stipulated therein from 
the Government of India. It is ‘not 
stated in the agreement that the same 
has to come out from the revenues of 
Bhopal. State. The Privy Purses pay- 
able to all those Rulers were free of 
all taxes. In some of the Merger 
Agreements rights were also created 
in favour of the third parties such as 
guaranteeing the continuity of the ser- 
vices of the permanent members of 
the Public Service of those States as 
well as the payment of pensions due to 
the retired civil servants. In several 
cf the Merger Agreements it is pro- 
vided that if there was any dispute as 
to whether a particular item of pro- 
perty is the private property of the 
Ruler or the property of the States. 
that dispute was to be decided by dn 
authority to be appointed as provided 
in those agreemenis. In most of those 
agreements. it is provided that the 
succession to the Rulership should be 
according to law and custom. That 
provision was a redundant provision 
as succession means succession accord- 
ing to law or custem. No one can suc- 
csed to a deceased person excepting 
according to law or custom. Those 
agreements also provide that no en- 
quiry should be made by or under the 
authority of the Government of India 
and no proceedings should be taken in 
any court in their former States in 
respect of anything done or omitted to 
be done by the. Rulers or under their 
authority. whether in a personal capa- 
city or otherwise during the period of 
their administration of their States. In 
those agreements, it is further provid- 
ed that no suit should be brought 
against the Rulers of the merged States 
in any of the Courts in the Dominion 
except with the previous sanction of 
the Government of India. 
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279. ‘Under the Merger Agree- 
ment executed by the Ruler of Bilas- 
pur, the Ruler was entitled to a Privy 


a 
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Purse of Rs. 70,000 per year but that 
included a sum of Rs. 10,000 as allow- 
ance to the Yuvraj. Urder the Merger 
Agreement executed by the Nawak of 
Bhopal, the State of Bnopal was naer- 
ged into the Dominion of India fœ `a 
period of five years only. Art. IV 
of the Merger Agreement provided 
that the income derived annually from 
the share of the Nawab in the orig_nal 
investment by Qudsia Begum in ithe 
Bhopal State Railway, which skare 
was agreed to be Rupees five lekhs 
and fifty-five thousand, shall be tr=at- 
ed as the personal income of the Na- 
wab and shall be paid by the Govern- 
ment of India to the Nawab, and his 
successors. Article VII of the Agree- 
ment provided that the succession to 
the Throne of Bhopal State shall be 
governed by and regulated in accord- 
ance with the provisions of the Act 
known as ‘the Succession to the Throne 
of Bhopal Act of 1947’ which was in 
force in the State at the time of the 
agreement. Under the Merger Agree- 
ment entered into by zhe Maharaja of 
Manipur, he was given a right to the 
use of the Residences known as ‘Red- 
lands’ and ‘Les Chatalettes’ in Shillong 
and the property in the town of Gau- 
hati known as ‘Manipuri Basti’ though 
all those properties were considered as 
the State’s properties. Then came the 
States Merger (Governors’ Provinces) 
Order 1949, an order made under Sec- 
tion 290-A of the Government of 
India Act, 1935. Under this Order. 
several of the States that had merged 
in the Dominion of India were aided 
on to one or the other of the Provin- 
ces, Thereafter those States became a 
part of those Provinces. Section 7 (1) 
of that Order provides: 


‘All liabilities in respect of such 
loans, guarantees and other financial 
obligations of the Dominion Govern- 
ment as arise out of the governanze of 
a merged State, including in particular 
the liability for the payment of any 
sums to the Ruler of zhe merged State 
on account of his Privy Purse oz to 
other persons in the merged Stafe on 
account of political pensions anc the 
like, shall as from the appointed day, 
be liabilities of the absorbing province, 
unless the loan, guarantee or cxther 
financial obligation is relatable to cen- 
tral purposes.’ 


i 280. This Ordar was mace on 
July 27, 1949. Under this Order fifty- 
five Indian States merged in the 3om- 
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bay Province, three in Madras, two in 
Bihar, fifteen in Central Provinces and 
Berar, three in East Punjab and twen- 
tyfour in Orissa. It was not disputed 
that the Merger Order is a legislative 
measure. Its validity was not chal- 
lenged before us. In view of that 
Order, the liability to pay the Privy 
Purses of the Rulers whose former 
States had been added to any parti- 
cular Province, became the liability of 
that Province, — a liability imposed 
by law. Whatever might have been 
the nature of the liability undertaken 
by the Government of the Dominion of 
India under the various Merger Agree- 
ments those liabilities came to be 
recognised by law and made a part of 
the Municipal law and thereafter they 
became enforceable as against the con- 
cerned Province. It may be noted that 
this Order was made long before the 
Constitution came into force. This 
Order was subsequently amended and 
a few more Indian States were in- 
cluded in one or the other of the Pro- 
vinces. From the foregoing, it is seen 
that before the Constitution came into 
force, the liability to pay the Privy 
Purses to several of the Rulers whose 
States had directly merged with the 
Dominion of India became that of 
some of the Provinces and ceased to 
be that of the Dominion of India. 
Under the Merger Agreements except- 
ing in the case of Bhopal, the Privy 
Purses to the former Rulers were pay- 
able from the revenues of their for- 
mer States. But after the Merger 
Order they became payable from the 
revenues of the concerned provinces. 
At this stage we may also note that 
under the Merger Agreements, the 
Privy: Purses payable to the Rulers 
were free of all taxes. We may fur- 
ther note that under the Merger Agree- 
ments, there were several other rights 
created either in favour of the con- 
cerned Rulers or in favour of the third 


parties. The Merger Order is silent 
about those rights. , 
281. Now we come to those 


States which formed unions. 
were five such unions namely: 
1. United States of Kathiawar, 


2. United States of Gwalior, In- 
dore and Malwa (Madhya Bharat). 


3. Patiala and East Punjab States 
Union. i 


4. United States of Rajasthan and 
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5. United States 
and Cochin. l 


282. Those unions were form- 
ed on regional basis. Various Indian 
States in a particular region merged 
together and formed a union. The con- 
cerned States entered into a Covenant 
under which the union was formed. To 
those Covenants, the Dominion of India 
was not a party. Under those coven- 
ants, the covenanting States agreed to 
entrust to the Constituent Assembly to 
be formed in accordance with the pro- 
visions of the covenant the work of 
framing a Constitution for the union. 
Each of those unions were to have a 
Raipramukh, who was to be the head 
of the union. There were provisions 
in those covenants for the formation 
af a Council of Ministers to aid and 
advise the Raypramukh in the exercise 
of some of his functions. Under those 
covenants, the Ruler of each of the 
covenanting State was entitled to 
receive a fixed Privy Purse annually 
from the revenues of the concerned 
union. That amount was te be free of 
all taxes, whether imposed by the Gov- 
ernment of the concerned union or by 
the Government of India. In the mat- 
ter of raising, maintaining and admin- 
istering the military force of the con- 
cerned union, the Raipramukh was to 
act subject to any directions and inst- 
ructions that may from time to time 
be given by the Government of India. 
The covenants provided that the Rulers 
of the covenanting States as also the 
members of their families should con- 
tinue to be entitled to all their per- 
sonal privileges, dignities and titles en- 
joyed by them. The succession to the 
Gaddis was to take place according to 
law and custom. Questions of disputed 
succession in regard to covenanting 
Salute State were to be decided by the 
Council of Rulers on the recommenda- 
tion of a Judicial Tribunal to be consti- 
tuted in accordance with the provisions 
of the covenants. The Secretary 
Ministry of States on behalf of the 
Government of India concurred to the 
covenants and guaranteed to all its 
provisions. The concurrence of the 
Government of India to the covenants 
was necessary as the covenanting 
States had earlier acceded to the Domi- 
nion of India. In view of the forma- 
tion of unions, in the place of old 
Indian States new units -were to come 
into existence and therefore it was 
necessary for them to execute fresh 
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Instruments of Accession and that 
could be done oniy with consent of the 
Dominion of India. So far as the 
guaranteeing of these covenants is 
concerned it could only mean a poli- 
tical guarantee and not a guarantee in 
the sense of undertaking any financial 
obligations. What the Dominion of 
India guaranteed was the provisions of 
the covenant which included provi- 
sions relating to the formation of the 
Constituent Assembly, the appoint- 
ment of Council of Ministers, ete. 
Under the covenants the liability to 
pay the Privy Purses of the covenant- 
ing Rulers was that of the concerned 
union and not that of the Dominion of 
India. Further the privy purses to be 
paid to the Rulers were to be paid 
free of all taxes. From these it is 
seen that before Arts. 291, 362%- 363 
and 366 (22) came into force, -the 
Dominion Government had no liabi- 
lity in the matter of payment of Privy 
Purses to Rulers of the covenanting 
States. Even in the matter of decid- 
ing any dispute as regards succession, 
the Dominion of India had no respon- 
sibility. That had to be decided by 
the agencies created under the coven- 
ants. Under some of the covenants, 
some of the covenanting Rulers were 
given special rights eg. under Arti- 
cle XVIII of the covenant under which 
Madhya Bkarat union was formed;“it 
was provided: l 
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“Notwithstanding anything in the 
preceding crovisions of this covenant, 
the Rulers of Gwalior and Indore shall 
continue to have and exercise their 
present powers of suspension, remis- 
sion or commutation of death sentences 
in respect of any person who may 
have been or is hereinafter, sentenced 
to death for a capital offence com- 
mitted within the territories of Gwa- 
lior or of Indore, as the case may be.” 


283. Under Art. VIII of the 
covenant entered into by the Rulers of 
Travancore and Cochin forming the 
United State of Travancore and Cochin 
it was provided that the obligation of 
the covenanting State of Travancore to 
contribute from its general revenue a 
sum of Rs. 50 lakhs every year to the 
Devaswom fund shall from the p- 
pointed day be the obligation of the 
United State and the said amounts 
shall be payable tnerefrom and ‘the 
Raj Pramukh shall cause the said 
amount to be paid every year to the 
Travancore Devaswom Board and the 
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Executive Officer referred to in sub- 
clause (b) of that article respectively. 


284. In respect of the adrrin- 
istration of Padamanabhaswamy 
Temple the right of the Ruler of Tra- 
vancore was preserved under Arti- 
cle VIII (b) of the covenant. Similerly 
the existing rights of the Rulers of 
Travancore and Cochin as regards the 
management of certain temples and 
funds were preserved. They were also 
given a right to nominate some mem- 
bers to some of the statutory Boards. 
From the foregoing it is seen that 
under the various covenants, several 
rights in addition to the right of 
receiving privy purses had been creat- 
ed in favour of the Rulers of some of 
the covenanting States. 


we 285. In the draft Constitution, 
there were no articles similar to Arti- 
eles 291, 362, 363 and 366 (22). Some- 
time before October 14, 1949 the Minis- 
try of States, which was instrumental 
in bringing about the merger of the 
States with the Union of India wrote 


to the drafting committee that the 
guarantees given to the Rulers in 
regard to Privy Purses should be 


given constitutional sanction. Furzher 
it desired that so far es the privileges 
and other rights of the Rulers are eon- 
cerned, the same must find recozni- 
tion in the Constitution though it may 
not be possible to give any constitu- 
tional guarantee in respect of them. It 
is in pursuance of this request the 
drafting committee introduced Arti- 
cle 267 (A) (present Article 291), Arti- 
cle 302-A (present Article 3627 on 
October 13, 1949 Article 303 (1) tpre- 
sent Article 366 (22)) on October 14, 
1949 and Article 302 (AA) (present 
Article 363) on October 16, 1949 into 
the draft Constitution. 


286. Article 291 of the Consti- 
tution as it now stands after its amand- 
ment by the 7th Amendment Act 
reads: 


“Where under any covenant or 
agreement entered into by the Fuler 
of any Indian State before the com- 
mencement of this Constitution, the 
payment of any sums, free of tax, has 
been guaranteed or assured by the 
Government of the Dominion of India 
to any Ruler of such State as privy 
purse— 


(a) such sums shall be charged on, 
and paid out of the Consolicated 
Fund of India; and 
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(b) the sums so paid to any Ruler 
shall be exempt from all taxes on 
income.” 


287. Dealing with Art. 291, this 
is what the White Paper says in para- 
graph 238: 


“Article 291, thus, embodies con- 
stitutional sanction for the due fulfil- 
ment of the Government of India’s 
guarantees and assurances in respect 
of privy purses and provides for the 
necessary adjustments in respect of 
Privy Purse payments necessitated by 
changed conditions.” 

Art. 291, has four principal ingredi- 
ents namely: 

(1) the conditions giving rise to 
the liability to pay the Privy Purses: 

(2) charging of the Privy Purses 
payable on the Consolidated Fund of 
India: 

(3) the payment of the same from 
out of the Consolidated Fund and 

(4) the sums so paid to anv Ruler 
to be exempt from all taxes on income. 


288. According to Mr. Palkhi- 
wala, learned Counsel for some of the 
petitioners, Art. 291 guarantees the 
payment of Privy Purses referred to 
in various Merger Agreements and 
Covenants to the concerned Rulers. 
charges the same on the Consolidated 
Fund of India and makes them pay- 
able out of that fund to the Rulers, 
exempt from all taxes on income. He 
contended that Article 291 confers a 
legal right on a Ruler to claim 
the Privy Purse to which he is 
entitled to, from the Dominion of 
India. He asserts that the right 
created in favour of the Rulers 
is enforceable in court of law. But 
according to the learned Attorney- 
General, Art. 291 does not create any 
legal right in favour of the Rulers. 
That Art. merely gives a moral assur- 
ance to the Rulers that the Privy Pur- 
ses guaranteed under the Covenants 
and Agreements will be paid by the 
Union of India. He further contend- 
ed that Art. 291 merely recognises the 
obligation undertaken by the Domi- 
nion of India either under the Merger 
Agreements or under the Covenants 
and it does not create any new right 
or obligation. According to him the 
expression that “such fund shall be 
charged on the Consolidated Fund of 
India” does not mean that a lien on 
the Consolidated Fund is created for 
the payment of Privy Purses; it only 
means that the amount payable as 
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Privy Purses is not votable. He assert- 
ed that.the expression “paid out of” 
in cl. (b) of Art. 291 merely refers to 
the Fund out of which the payment is 
to be made and not that it should be 
paid to any person. Clause (b) of Arti- 
cle 291 does not according to him give 
any direction to the Union Government 
to pay to the Rulers the agreed Privy 
Purse but it merely says that the 
Privy Purse, if and when paid to any 
Ruler will be exempt from all taxes 
on income. i 


289. In my opinion the conten- 
tions advanced: by the learned: Attor- 
ney General are fallacious. The liabi- 
lity undertaken under Art. 291 is a 
new liability and not an affirmation of 
an existing liability. As seen earlier, 
the liability to pay the Privy Purses 
of most of the Rulers wha merged 
their States with the Dominion of 
India had been transferred to one or 
the other provinees. The liability to 
pay Privy Purses to the Rulers who 
entered into Covenants for forming 
unions was that of the concerned 
union and not that of the Dominion of 
India. In the case of most of the 
Rulers of States which merged in the 
Dominion of India until Art. 291 came 
into force. the Dominion of India had 
no liability to pay the Privy Purses. 


290. For the first time- after 
Art. 291 came into force, the Privy 
Purses were made payable from out of 
the Consolidated Fund of India. Till 
then they were payable firstly out of 
the revenues of the concerned ‘State 
which merged into the Dominion of 
India and later on by one or the other 
provinces from out of its revenues and 
in the case of the covenanting States, 
the Privy Purses payable to the coven- 
anting Rulers were payable from out 
of the revenues of- the concerned 
union. As seen earlier, the Privy Pur- 
ses payable either to the Rulers of the 
merged States or to those of the 
covenanting States, were free of all 
taxes. But the Privy Purses payable 
under Art. 291 are only exempt from all 
taxes on income and not all taxes. To 
summarize, under Article 291, the 
Union of India for the first time 
undertook the liability to pay the Privy 
Purses in respect of most of the Rulers 
of the Indian States. The fund from 
which the Privy Purses are made pay- 


able under Article 291 is dif- 
ferent from those ~from’‘ which 
they were payable earlier.. The 
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terms of payment, to some extent are 
also different inasmuch as the Privy 
Purses provided under the Merger 
Agreements and Covenants were free 
of all taxes but the Privy Purses 
guaranteed under Art. 291 are exempt 
only from tax on income. 


291. . In support of his conten- 
tion that the liability undertaken 
under Art. 291, is merely a continua- 
tion of the earlier liakility, the learned 
Attorney General strongly relied on 
the first part of Art. 291 which says: 


“Where under any covenant or 
agreement entered into by the Ruler 
of any Incian State before the com- 
mencement of this Constitution, the 
payment of any sums, free of tax, has 
been guaranteed or assured by the 
Government oi the Dominion of India 
to any Ruler of such State as Privy 
Purse. . .” 


292. From this he wants us to 
conclude tkat the liability undertaken 
under Art. 291 is nothing but a con- 
tinuation of the liability arising under 
the Covenants and Agreements. 
Here again the learned Attorney-Gene- 
ral is not correct. That part of Arti- 
cle 291 does not create any liability. 
It is only a legislation by incorpora- 
tion. That part of the Art. points out 
the person who is entitled to the Privy 
Purse and the amount payable to him. 
It was a legislative device adopted for 
the convenience of drafting. It would 
have been a cumbersome process to 
list all the names of the Rulers who 
are entitled to Privy Purses and the 
amount payable to each of them. To 
avoid that difficulty, relevant portions 
of Agreements and Covenants were 
bodily lifted from chose documents 
and incorporated into Art. 291. This 
is a well-known drafting device. Arti- 
cle 291. is in no way linked with the 
Agreements and Covenants. The 
Covenants and Agreements only con- 
tinue as evidence as to matters men- 
tioned in the first part of Art, 291. 
After Art. 291 came into force, there 
is no legal relationship between the 
Covenants and Agreements and that 
Art. That Art. read with Art. 366 (22) 
constitutes a self-contained code in the 
matter of payment of Privy . Purses. 
Those Arts. operate on their own force. 
In ‘several provisicns of the Constitu- 
tion, the device -of legislating by iñ- 
corporation has been ‘adopted — see 
Art. 105 (3), Art. 106, cls. 2, 3, 7; 8, 9 
(5) and 12 (3) of the second Schedule. 
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293. I am also unable to accept 
the contention of the learned Attor- 
ney-General that the expression 
“charged on. . .the Consolidated Fund 
of India” in Art. 291 merely meens 
that the amounts payable as Privy 
purse are not votahble and that ex- 
pression neither creates a right in 
favour of the person in whose benefit 
the charge is created nor is the Ccn- 
solidated Fund pledged for the pey- 
ment of the Privy Purse, The Consti- 
tution does not define the werd 
“charge”. Therefore we must under- 
stand that word as it is understood in 
law. According to law the creation of 
a charge over a fund in respect of an 
item of payment to a person means a 
conferment of a legal right on that 
person to get the amount in question 
on the pledge of the fund. If an item 
of expenditure charged on the conso- 
lidated fund merely means that that 
expenditure is non-votable then there 
was no need to provide in Art. 113 
that “so much of the estimate as reia- 
tes to expenditure charged upon the 
Consolidated Fund of India shall not 
be submitted to the vote of Parlia- 
ment.” That part of Art. 113 (1) was 
evidently enacted to make effective 
the statutory lien over the Consolidat- 
ed. Fund created in favcur of the per- 
son to whom the payment has to be 
made. It emphasises the fact that the 
pledge created in favour of the person 
for whose benefit the charge is creat- 
ed by the Constitution cannot be taken 
away even by the Parliament. 


294. The learned Attorney- 
General and Mr. Mohan Kumara- 
mangalam read to us passages from 
May’s Parliamentary’ Practice and 
other treatises on Parliamentery 
Practice and Procedure to show how 
the practice of charging certain items 
of expenditure on the Consolidated 
Fund of England came into being. They 
also invited our attenticn to some of 
the statutes passed oy the Brit:sh 
Parliament. Neither the treatises on 
which they relied nor any of fhe 
statutes to which they referred shaw 
that the charging of an item of 
expenditure on the Consolidated 
Fund in favour of a person does not 
create a legal right in kim to get that 
amount or that the same does not 
pledge the Consolidated Fund for the 
payment of that amount. In fact 
some of the statutes referred to by 
them do show that some of the items 
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of expenditure charged on the Consoli- 
dated Fund were required to be 
paid in preference to the other items. 
On the other hand Mr. Palkhiwala 
referred to us to the Dictionary 
of English law by Earl Jowitt 
(1959 Ed.) Vol. 1, page 459, wherein 
the meaning of the expression ‘charged 
= the consolidated fund’ is explained 
us: 


“Consolidated Fund, a repository 
of public money which now comprises 
the produce of custom, excise stamps 
and several other taxes, and some 
small receipts from the royal heredi- 
tary revenue, surrendered to the pub- 
lic use. It constitutes almost the 
whole of the public income of the 
United Kingdom (Consolidated Fund 
Act, 1816). This fund is pledged for 
the payment of the whole of the 
interest of the national debt of Great 
Britain and Northern Ireland (National 
Debt Act, 1870 Section 6); and 
besides this, is liable to several other 
specific charges imposed upon it: at 
various periods by Act of Parliament, 
such as the civil list, and the salaries 
of the Judges and ambassadors and 
other high official persons; after pay- 
ment of which the surplus is to be in- 
discriminately applied to the service 
of the United Kingdom under the 
direction of Parliament”. 


Section 6 of the National Debt Act, 
1870 reads: 


"6. Stock charged on ediisélidated 
fund. — The annuities and dividends 
aforesaid shall continue to be charged 
on an payable out of the consolidated 
und”. 


295. The language of this sec- 
tion is similar to that of Article 291 
so far as the creation of “charge” is 
concerned. Section 6 of the National 
Debt Act, 1870 according to Earl 
Jowitt pledges the consolidated fund 
of Great Britain and Northern Ireland 
for the payment of the whole of the 
interest of the national debt of Great 
Britain and Northern Ireland. If that 
is the true effect of Section 6 of the 
National Debt Act, 1870, the same 
must be the position under Article 291. 
From the passage quoted above from: 
the Dictionary of English law by Earl 
Jowitt, it is seen that as soon as |an 
item of expenditure is charged on the’ 
consolidated fund, the said act creates 
a’ legal obligation to pay out of the 
consolidated fund that item of expen- 
diture to the person for whose 
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benefit the charge is created. Second- 
ly that item has to be paid before 
Paying the non-charged item of ex- 
penditure, and lastly the charge creat- 
ed, pledges the consolidated fund for 
the payment of that item of expendi- 
ture. The practice of creating charges 
on the consolidated fund was started 
for the first time in this country 
under the Government of India Act, 
1935 which Act was passed by the 
British Parliament evidently following 
the British practice. Articles 112 to 
115 of the Constitution are similar to 
the corresponding Sections in the Gov- 
ernment of India Act, 1935. 


296. The contention of the 
learned Attorney General that the ex- 
pression “paid out of” in Clause (a) 
of Article 291 refers to the fund out 
of which it is to be paid out and not 
to the person to whom it is payable is 
also not correct. Under Article 291 
as it now stands, there is only one 
fund and that is the Consolidated Funa 
of India. Therefore there is no ques- 
tion of pointing out the fund from 
out of which the payment is to be 
made. If some amount is required to 
be paid out of the Consolidated Fund 
of India, it must be paid out to some- 
body. There cannot. be any paying 
out in abstract. To whom that pay- 
ment is to be made is made clear by 
Clause (b) of Article 291. It is to 
be paid to the Ruler as defined in 
Article 366 (22). 


297. Even before Article 291 
(2) was deleted the privy purses were 
to be paid out of the Consolidated 
Fund of India though some of the 
States had a liability to reimburse 
the Union to a certain extent. Ac- 
cording to the learned Attorney Gene- 
ral on the date when Article 291 came 
into force, no Ruler had been recognis- 
ed under Article 366 (22). Therefore 
we cannot spell out any commitment 
under Article 291. We have earlier 
seen while discussing the scope of 
Article 366 (22) that the President has 
a constitutional duty to recognise a 
Ruler. Article 291 proceeds on the 
basis that the President has to recog- 
nise a Ruler to each one of the 
Indian States contemplated by Arti- 
cle 366 (15). By recognising the Presi- 
dent merely locates the Ruler. He 
does not appoint or create a Ruler. No 
sooner the President recognises the 
Ruler of an Indian State, he becomes 
entitled to the privy purse guaranteed 
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under Article 291 from the date the 
Constitution cams into force. We are 


told that as a facet most of the Rulers 
who entered into tke Covenants and 
Agreements were recognised only in 
the year 1952 but yet they were being 
paid the amounts agreed to be paid as 
privy purses aver since the Consti- 
tution came into force and the privi- 
leges guaranteed to them were also 
extended to them even before they 
were recognised. Similarly, we were 
told that in the case of successors of 
the Rulers when there was no dispute 
as to succession, they were treated as 
Rulers for all purposes though they 
were recognised sevaral months after 
they succeeded to the Gaddi. This 
shows that the recognition under Arti- 
cle 366 (22) was considered as a mere 
formality except ir the case of dis- 
puted succession. 


f 298. To my mind Article 291 
is plain and unambiguous. It says in 
the clearest possible language that the 
privy purses payable to the Rulers 
under the Merger Agreements as 
well as under the Covenants are 
charged on the Consolidated Fund of 
India and that they shall be paid out 
to the Rulers exempt from all taxes on 
income. No provision of a Statute 
much less a provisicn of a constitu- 
tional statute should be readin a 
pedantic way. Nor is it justifiable to 
hair-split the clauses in a provision 
and quibble about their words. A 
constitutional provision is not to be 
interpreted by taking the words of 
the provisions in the one hand and the 
dictionary in the other or by taking 
the meaning given in a decision to a 
word in different setting. Each pro- 
vision must be read as a whole and 
its meaning understood. 


299. We have earlier seen that 
under the Merger Agreements and 
Covenants, various rights; liabilities 
and obligations were created. What 
the Constitutent Assembly did was to 
separate two obligations out of them 
and give those obligations constitu- 
tional sanction or guarantee. As seen 
earlier, under the Covenants entered 
into by the Rulers of Travancore and 
Cochin certain contribution was to be 
made every year to the Devaswom 
Fund. This payment is guaranteed 
under Article 290-A. Under Article 
291 the payment of the privy purses 
ds similarly guaranteed, Articles 290-A 
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and 291 are more or 
worded. 


less similarly 


300. If the mandate contained 
in Article 291 is an unenforceable 
mandate, similar would þe the position 
so far as Article 290-A is concerned. 
If the mandates contained in these 
Articles are unenforceable these Arts. 
can only have ornamental value. it is. 
difficult to believe that the Constituent 
Assembly would have indulged in an 
exercise in futility. We repeatadly 
asked the learned Attorney General 
that if Article 291 did not creat2 a 
legal right, what purpose that arzicle 
was intended to serve and why did the 
Constituent Assembly put that ariicle 
in the Constitution. His answer was 
that under Article 291 while the zay- 
ment of privy purse received a zon- 
stitutional sanction, it received no 
constitutional guarantee. This disiinc- 
tion to my mind appears to be a dis- 
tinction without difference. Every ceon- 
stitutional sanction for paymen- is 
necessarily a’'mandate to pay if that 
sanction relates to the discharge cf an 


obligation. It is an enforceable 
mandate. As seen earlier that a fair 
reading of Article 291 shows that 


there is a direction to pay the privy 
purses to the Rulers. The contention 
of learned Attorney General was that 
by Article 291 the Constituent Assem- 
bly merely wanted to give some sort 
of assurance to the Rulers about the 
payment of privy purses to ther. in 
future so as to allay their apprehen- 
sions that they may not be paid privy 
purses in future but in reality, no 
Jegal rights were created in favour of 
the Rulers nor any binding obligation 
imposed on the Union of India. H is 
difficult to understand this argument. 
It will be an uncharitable insinuztion 
to make against the founding fazhers 
that all that they wanted was to 
create an illusion in the mind oi the 
Rulers while in reality giving them no 
guarantee as regards the future pay- 
ment of the privy purses. If all that 
the Constituent Assembly desired was 
to give some assurance about the pay- 
ment of privy purses in the future 
then Article 362 would have served 
that purpose. In a general sense the 
words “personal rights” include >rivy 
purse. Even if the Constituent 
Assembly wanted to make things 
clear they could have easily said in 
Article 362 “personal rights including 
-privy purse” instead of wasting a 
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whole article. Further there was no 
purpose in charging the privy purses 
on the Consolidated Fund or giving a 
constitutional exemption from pay- 
ment of all taxes on income in res- 
pect of privy purse. No word in the 


Constitution can be considered as 
superfluous. 
301. During the hearing some 


of the members of the Bench felt that 
it may not be necessary to go into the 
scope and effect of Article 291 in the 
present proceedings. ` It was felt that 
if the Court came. to the conclusion 
that the impugned orders are valid 
orders then there is an end of the 
matter. If on the other hand, the 
Court came to the conclusion that 
those orders are violative of the Con- 
stitution then status quo ante would 
be restored. But both the learned 
Attorney General and Mr. Palkhiwala 
insisted that we should pronounce on 
the scope and effect of Article 291, 
each one for his own reason. The 
learned Attorney General repeatedly 
made it plain to us that even if we- 
come to the conclusion that the 
impugned orders are invalid, the privy 
purses will not be paid by the Gov- 
ernment unless we hold that the right 
given to the Rulers under Article 291 
is an enforceable one. This is a 
strange stand particularly in view of 
the fact that even according to him 
the Constitution has recognised the 
liability to pay the privy purses to 
the Rulers and the obligation in ques- 
tion has received constitutional sanc- 
tion. It is clear from the stand taken 
by him that the Government will not 
respect the mandate of the Constitu- 
tion if that mandate is not enforceable _ 
by law. 


302. We Have fo proceed on 
the basis that the learned Attorney 
General made that submission on the 
strength of the instructions received 
by him from the respondent. But yet, 
it is difficult to believe that the execu- 
tive which is a creature of the Con- 
stitution, whose head (the President) 
and the members of the cabinet had 
taken the oath of allegiance to the 
Constitution would take the stand that 
they will not respect a mandate of the 
Constitution unless that mandate is 
enforceable in a Court of law. The 
enforceability of a constitutional 
mandate is one thing, the existence of 
such a mandate is another. Wheiher 
a particular constitutional mandate 
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is enforceable or not, it is all the 
same binding on all the organs of the 


State. No organ of the State can 
choose to disregard any of the 
mandates of the Constitution. There 


are many mandates in the Constitution 
which are not enforceable through 
Courts of law. If the executive or the 
legislature or the judiciary refuse to 
comply with those mandates they will 
be not only breaking the oath taken 
by them but they will be breaking the 
Constitution itself. I doubt whether 
the grave implications of the stand 
taken on behalf of the Government 
have been realised. 


303. I shall now proceed to 
Article 362. That Art. reads: 


"In the exercise of the power of 
Parliament or of the legislature of a 
State to make laws or in the exercise 
of the executive power of the Union 
or of a State, due regard shall be had 
to the guarantee or assurance given 
under any such covenant or agreement 
‘as is referred to in Article 291 
with respect to the personal rights, 
privileges and dignities of the Ruler 
of an Indian State”. 


304. This article clearly links 
itself with the Agreements and Cov- 
enants. It has no independent exist- 
ence apart from the Agreements and 
Covenants. Mr. Palkhiwala conceded 
that Article 362 is a provision of the 
Constitution relating to the Agree- 
ments and Covenants. Therefore, it 
follows that if any dispute arises in 
respect of any right accruing under or 
any liability or obligation arising out 
of Article 362 then the same would be 
covered by the second part of Arti- 
cle 363. But Mr. Palkhiwala sought 
to place his own interpretation on the 
word “dispute” found in Article 363. 
It is not necessary for us in this case 
to decide what contfoversy relating 
to Article 362 can be considered as 
a “dispute” under Article 363. At 
present we have no concrete complaint 
before us relating to the contraven- 
tion of Article 362. It is not proper 
to decide the scope of an article in 
the Constitution in abstract. The 
scope of Article 362 as well as the 
meaning of the expression “dispute” 
in Article 363 can be best considered 
when a proper case comes up for deci- 
sion. In this view, I have not thought 
it necessary to go into the scope of 
Article 362. 
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305. This takes me to Article 
363 (1). That Article reads: 


“Notwithstanding anything in this 
Constitution but subject to the provi- 
sions of Article 143, neither the Sup- 
reme Court nor any other court shall 
have jurisdiction in any dispute aris- 
ing out of any provision of a treaty, 
agreement, covenant, engagement, 
sanad or other similar instrument 
which was entered into or executed 
before the commencement of this Con- 
stitution by any Ruler of an Indian 
State and ta which the Government of 
the Dominion of India or any of its 
predecessor Governments was a party 
and which has or has been continued 
in operation after such commencement, 
or in any dispute in respect of any 
right accruing under or any liability 
or obligation arising out of any of the 
provisions of this Constitution relat- 
ing to any such treaty, agreement, 
covenant, engagement, sanad or other 
Similar instrument”. 


306. Under Clause (2) of that 
article “Indian State” is defined for 
the purpose of that article as meaning 
any territory recognised before the 
commencement of the Constitution by 
His Majesty or the Government of the 
Dominion of India as being such a 
State, and the “Ruler” for the purpose 
of that article is defined thus: 

““Ruler” includes the Prince, 
Chief cr other person recognised be- 
fore such commencement by His 
Majesty or the Government of the 
Dominion of India as the Ruler of any 
Indian State”. 


307. Article 363 has two parts: 
the first part deals with disputes aris- 
ing out of any provisions of a 
treaty, agreement or covenant ete., and 
the second part with dispute in respect 
of any right accruing under or any 
liability or obligation arising out of 
any of the provisions cf the Constitu- 
tion, relating to any such treaty, 
agreement, covenant, engagement, 
sanad or other similar instrument. 


308. Dealing with Articles 362 
and 363 this is what the White Paper 
says in paragraph 240 fat p. 125): 

“Guarantees regarcing rights and 
privileges.— 

Guarantees have been given to 
the Rulers under the various Agree- 
ments and Covenants fcr the continua- 
tion of their rights, dignities and pri- 
vileges. The rights enjoyed by the 
Rulers vary from State to State and ` 
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are exercisable both within and with- 
out the States. They cover a vaziety 
of matters ranging from the use oi the 
red plates on cars to immunity “rom 
Civil and Criminal jurisdiction and 
exemptions from customs duties ete. 
Even in the past it was neither con- 
sidered desirable nor practicable to 
draw up an exhaustive list of all these 
rights. During the negotiations follow- 
ing the introduction of the scheme em- 
bodied in the Government of India 
Act, 1935, the Crown Department had 
taken the position that no more could 
be done in respect of the rights and 
` privileges enjoyed by the Rulers than 
a general assurance of the intention 
of the Government of India to con- 
tinue them. Obviously, it would have 
been a source of perpetual regret if 
all these matters had been made as 
justiciable. Article 363 has, therefore, 
been embodied in the Constitution 
which excludes specifically the Agree- 
ments of Merger and the Covenants 
from the jurisdiction of Courts except 
in cases which may be referred to the 
Supreme Court by the President. At 
the same time, the Governmen: of 
India considered it necessary that con- 
stitutional recognition should be given 
to the guarantees and assurances 
which the Government of India have 
given in respect of the rights and pri- 
vileges of Rulers. This is contain=d in 
Article 362, which provides that in 
the exercise of their legislative and 
executive authority, the legislative and 
executive organs of the Unior and 
States will have due regard to the 
Buarantees given to the Rulers with 
respect to their personal rights, pri- 
vileges and dignities”. 


309. From the above passage, 
it is clear that according to the Gov- 
ernment’s - understanding of Arti- 
cle 363, that article merely deals with 
matters coming under Article 362. 
That is also the contention of the peti- 
tioners. But according to the learn- 
ed. Attorney General that article 
excludes from the jurisdiction of all 
- Courts including this Court not merely 
those matters -that fall within the 
scope of Article 362 but also the right 
arising from Article 291. It was urg- 
ed by him that Article 291 also 
protects only a personal right. There- 
fore it is a matter that falls within the 
scope of Article 362. Consequently 
any dispute relating thereto is exclud- 
ed from the jurisdiction of this Court 
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under Article 363. Privy purse was 
taken out for special treatment by the 
Constitution under Article 291. There- 
fore it is excluded from the general 
provision in Article 362. Articles 291 
and 362 have to be construed harmo- 
niously. It is a well-known rule of 
construction that a special provision 
excludes the general provision. Hence 
T have to reject the contention that 
Article 363 includes the right to get 
privy purses because it also comes 
within the scope of Article 362. If it 
is otherwise, there was no need to en- 
act Article 291. Further there was no 
purpose in guaranteeing the payment 
of privy purses under Article 291 and 
then taking away the right to recover 
them under Article 363. We have 
earlier seen that in the case of most 
of the Rulers, the right to receive 
privy purse was an enforceable right 
even before Article 291 came into 
force. It is not easy to accept the 
contention that what was an enforce- 
able right was made unenforceable 
under the Constitution. If the conten- 
tion advanced on behalf of the res- 
pondent is correct the purpose of Arti- 
cle 291 was to take away an existing 
enforceable right, at any rate in the 
case of several Rulers and substitute 
the same by a recognition, devoid of 
all legal contents. To say that is to 
be cynical about the august body i. e., 
the Constituent Assembly. The Con- 
stituent Assembly could not have en- 
acted Article 291 to show its contempt 
for the Rulers of Indian States as 
well as for the. recommendation of the 
States Ministry headed by Sardar 
Patel, the maker of modern India. If 
two or more provisions in the Consti- 
tution deal with one group of topics, 
those provisions have to be read to- 
gether’ and interpreted harmoniously. 
It is not proper to say that the Consti- 
tution is speaking in two voices, as 
the learned Attorney General wants 
us to do or that it takes away by the 
right hand what it gave by the left 
hand. Therefore we have to read 
Article 363 harmoniously with Arti- 
cle 291. That is equally true of Arti- 
cles 363 and 366 (22). The rule of 
harmonious construction is a well 
known rule. If the aforementioned 
articles are harmoniously interpreted 
then the position becomes clear. The 
purpose of Article 363 is made clear 
in the White Paper. Under the Mer- 
ger Agreements as well as under 
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the Covenants, various rights were 
conferred and privileges assured to the 
Rulers. Some of the agreements 
entered into between the former 
Rulers and his Majesty’s Government 
or the Dominion of India are undoubt- 
edly acts of State. So far as the 
Covenants are concerned, the question 
whether they were acts of State or 
constitutional documents is a highly 
debatable question. Rights accruing 
as well as liabilities and obligations 
arising under acts of State were not 
enforceable in the municipal Courts 
unless they were recognised by the 
new sovereign. ‘For the purpose of 
giving necessary direction to the Union 
and State executives as well as to 
the State and Union legislatures, the 
Constitution recognised the rights ac- 
cruing and liabilities and obligations 
arising under various Agreements and 
Covenants which recognition made 
those rights, liabilities and obligations 
enforceable. But the Constituent 
Assembly did not want to open up the 
Pandara’s box. Without Article 363, 
Article 362 would have opened the 
floodgates of litigation. The Con- 
stituent Assembly evidently wanted to 
avoid that situation. That appears to 
have been the main reason for enact- 
ing Article 363. Evidently there were 
other reasons also for enacting Arti- 
cle 363. Some of the Rulers who had 
entered into Merger Agreements were 
challenging the validity of those agree- 
ments, even before the draft of the 
Constitution was finalised. Some of 
them were contending that the agree- 
ments were taken from them by 
intimidation:.some others were con- 
tending that there were blanks in the 
agreements signed by them and those 
blanks had been filled in without 
their knowledge and to their pre- 
judice. The merger process went on 
hurriedly. The Constitution makers 
could not have ignored the possibility 
of future challenge to the validity of 
the Merger Agreements. Naturally 
they would have been anxious to avoid 
challenge to various provisions in the 
Constitution which are directly linked 
with the Merger Agreements. 


310. As seen earlier Article 363 
has two parts. The first part relates 
to disputes arising out of the Agree- 
ments and Covenants etc. The juris- 
diction of this Court as well as of 
other Courts is clearly barred in res- 
pect of disputes falling within that 
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part. Then comes the second part of 
Article 363 which refers to disputes in 
respect of any right accruing under 
or any liability or obligation arising 
out of any of the provisions of the 
Constitution relating to any agree- 
ment, covenant etc. We are concern- 
ed with this part of Article 363. Before 
a dispute can be held to come within 
tae scope of that part, that dispute 
must be in respect of a right accruing 
under or liability or obligation arising 
out of a provision of the Constitution 
and that provision of the Constitution 
a relate to agreements, covenants, 
ete. 
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311. The principal dispute 
with which we are concerned in these 
cases is whether the President has the 
power to abolish all Rulers under 
Article 366 (22). Quite plainly this 
dispute cannot be held to be dispute 
in respect of a right accruing or a 
liability or obligation arising under 
any provision of the Constitution. 
Eerein we are (Sic—not?) concerned 
with any right, liability or obligation. 
We are concerned with powers of the 
President under Article 366 (22). 
What is in dispute is the true scope 
of the power of the President under 
Article 366 (22). That dispute does 
not fall within Article 363. Power is 
not the same thing as right. Power 
is an authority whereas a right in the 
context in which it is used in Arti- 
cle 363, signifies property. The fact 
that the Court’s decision about the 
scope of the power of the President 
under Article 366 (22) may incidental- 
lv bear on certain rights does not 
make the dispute, a dispute relating to 
any right accruing under any provi- 
sion oz the Constitution. A dispute 
as regards the interpretation of a pro- 
vision cf the Constitution is not a dis- 
pute within the contemplation of the 
second part of Article 363 as it is not 
a dispute in respect of any right, liabi- 
lity or obligation. The contention 
oz the petitioners is that the impugn- 
ed orders are ultra vires the powers 
of the President, hence null and void. 
Such a dispute does not come within 
Article 363. 


312. It cannot be said that 
Article 366 (22) is a provision relating 
to Merger Agreements and Covenants. 
The word “relating to” is a word of 
wide import but in the context in 
which it is used in Article 363 it must 
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receive a narrower meaning: otherwise 
all rights accruing or liabilities æd 
obligations arising under one or other 
of the provisions of the Constitution 
to the former Rulers of Indian Staes 
as well as to their subjects have to be 
held to come within the mischief of 
Article 363 because they becane 
Indian citizens as a result of the mər- 
ger of the Indian States in the Doni- 
nion of India in pursuance of Merser 
Agreements. Nothing so starting 
could have been intended by the Con- 
stituent Assembly. If it is otherwise, 
the life, liberty and property of that 
section of our citizens would be under 
the mercy of our Government because 
if they complain against any high- 
handedness on the part of the Gov- 
ernment, the Government can seek 
shelter under Article 363. The word 
‘relating’ in Article 36%, in my judg- 
ment means “to bring into relation” or 
“establish relation between’. In other 
words the provision of the Constitu- 
tion in question must be linked with 
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directly and immediately. It must 
have no independent existence. Taat 
is not the position under Article 366 
(22). It is an independent provision. 
It has nothing to do with the Agree- 
ments and Covenants, It does not take 
any strength from the Covenants and 
Agreements. The power to recogrise 
the Rulers is a new power conferred 
on the President by the Constitution. 
There was no such power under the 
Agreements and Covenants. Betwzen 
1947 and 25th of January, 1950 there 
was no question of recognising the 
Rulers of Indian States In respect of 
several of the Indian States, the Do- 
minion of India had no right to decide 
the question of successorship. The 
provision in the Merger Agreements 
that succession will be according to 
law and custom is merely a staterrent 
of the legal position. The same can- 
not be considered as a part of the 
Agreement. The reference to Agree- 
ments and Covenants through Art. 291 
is a convenient drafting device. Even 
if all the Agreements and the Coven- 
ants are abrogated the provision will 
stand intact. 


Mohan 


313. Mr. Kumara- 
manglam, appearing on behalf of the 
respondent contended that Arti- 


cles 291, 362 and 363 should be con- 
sideréd as one group of Articles which 
group together relates to Agreements 
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and Covenants; Article 366 (22) was 
enacted to effectuate Articles 291 and 
362: Articles 291 and 362 are related 
to Agreements and Covenants: there- 
fore Article 366 (22) must also be held 
to be related to Agreements and Cov- 
enants. I have earlier considered the 
meaning of the word ‘relating’ in Arti- 
cle 363. Further I have held that 
Article 291 is not related to Article 363 
as it is not linked with the Agree- 
ments and Covenants; it is an indepen- 
dent provision. I have also held that 
the definition of “Ruler” in Article 366 
(22) is not merely for the, purpose of 
Article 291 and Article 362 but also 
for the purpose of supplying contents 
for the legislative entry 34 of List VI 
of Sch. VII of the Constitution. Hence 
the group relation theory ingenuously 
advanced by Mr. Mohan Kamara- 
mangalam cannot be accepted. Arti- 
cle 363 speaks of “any provision of 
the Constitution relating” to Agree- 
ments and Covenants. If the conten- 
tion of Mr. Mohan Kumaramangalam 
is analysed, it means that Article 366 
(22) is related to the Agreements and 
Covenants through Articles 291 and 
362. In other words that Art. is a 
relation of the relations of the Agree- 
ments and Covenants. That is not the 
type of relationship contemplated by 
Article 363. That article contemplates 
direct relationship between the con- 
cerned articles and the Agreements 
and Covenants. The further conten- 
tion of Mr. Mohan Kumaramangalam 
that in finding out whether an article 
is related to Agreements and Cov- 
enants, we should look to its origin or 
genesis, is not correct. If it is other- 
wise it must.be held that all the arti- 
cles of the Constitution in so far as 
they deal with the former Rulers of 
Indian States and their subjects are 
concerned are related to Agreements 
and Covenants as they had their origin 
or genesis in the Agreements and Cov- 
enants. If that is so Article 363 be- 
comes all pervasive. We have earlier 


noticed the far reaching implications 
of such a conclusion. 
314. The petitioners contend 


that the plea of the respondent that 
Article 291 does not confer a legal 
right on the Rulers to get privy purses 
cannot be considered as raising a 
genuine dispute and that contention 
is a mere manoeuvre to oust the juris- 
diction of this Court and hence the 
same cannot be considered as dispute 
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within Article 363. According to the 
petitioners the said plea of the res- 
pondent is a mere pretence and not a 
dispute because dispute in law means 
a triable issue and not an assertion 
which is ex-facie untenable. It is not 
necessary to examine these conten- 
tions. 


B15. The basic issue arising for 
decision in these cases is of far greater 
Significance than it appears at first 
sight. The question whether the 
Rulers can be derecognised by the 
President is of secondary importance. 
What is of utmost importance for the 
future of our democracy is whether 
the executive in this country can flout 
the mandates of the Constitution and 
set at naught legislative enactments 
at its discretion. If it is held that it 
can then our hitherto held assumption 
that in this country we are ruled by 
laws and not by men and women must 
be given up as erroneous. 


316. Before proceeding to con- 
sider the decisions relied on by the 
learned Attorney General and Mr. 
Kumaramangalam in support of their 
contention that the disputes with 
which we are concerned in these cases 
are disputes falling within the ambit 
of Article 363, it is necessary to men- 
tion at the very outset that the ques- 
tion whether the orders similar to the 
impugned orders are within the 
powers of the President under Arti- 
cle 366 (22) did never come before this 
Court for decision. No such orders 
had been passed by the President in 
the past. There was just one derecog- 
nition in the past i. e, that of the 
former Ruler of Baroda. That matter 
did not come before Courts. Hence 
there was no occasion for this Court 
or for that matter any Court in this 
country to consider the scope of Arti- 
cle 366 (22). The observations made 
by this Court in Rajendra Singh’s case, 
(1970) 2 SCR 631 = (AIR 1970 SC 
1946) (supra) had been considered by 
me earlier. Even the scope of Arti- 
cle 291 had not directly arisen for 
consideration in any of the decisions 
of this Court. It is true that there 
are a few observations in some of the 
decisions to which I shall presently 
refer about the nature of the right 
guaranteed under that Article 291 and 


the impact of Article 363 on that 
right. 

: 317. Let me now consider the 
decisions relied on by the learned 
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Attorney General. The first decision 
relied on by him is, (1951) SCR .474 
= (AIR 1951 SC 253). Therein cer- 
tain States which had acceded to the 
Dominion of India and which had 
merged in the Province of Bihar and 
were administered as part of that Pro- 
vince instituted suits in the Federal 
Court of India before the 26th January 
1950, for a declaration that various 
orders uncer which States came to be 
administered as part of Bihar and the 
laws under which those orders were 
made were ultra vires and void and 
the Province of Bihar had accordingly 
no authority to carry on the adminis- 
tration of the States. Those suits 
stood transferred to the Supreme 
Court of India under Article 374 (2) 
of the Constitution after the Constitu- 
tion came into fores. In those suits 
the principal auvestion that fell for 
decision was whether the dispute as 
regards the validity of the merger 
could be gone into by this Court in 
view of Article 363 of the Constitu- 
tion. This Court held that as the 
suits were really to enforce the plain- 
tiffs’ right under the instruments of 
accession and the dispute between the 
parties really arose out of those instru- 
ments, in view of Article 363 (1) this 
Court had no jurisdiction to hear the 
suits. The principal controversy in 
that case came squarely within the 
ambit of the first part of Article 363 
(1). Hence that decision is not rele- 
vant for our present purpose. 


318. The next case referred to 
is Viswashwar Rao v. State of Madhya 
Pradesh, (1952) SCR 1020 = (AIR 
1952 SC 252). Therein the dispute 
was about the validity of some of the 
provisions of the Madhya Pradesh 
Abolition of Proprietary Rights 
(Estates Mahals, Alienated lands) Act 
(1 of 1951). One of the contentions 
advanced on behalf of the petitioner 
in that case was that by the terms of 
the Merger Agreement the properties 
concerned in that case were declared 
as the petitioner’s private properties 
and were protected from State legisla- 
tion by the guarantee given under 
Article 363 of the Constitution and 
hence the impugned Act was bad as 
that contravened the provisions of that 
Article. The Court rejected that con- 
tention with these observations: 


“It is true that by the covenant 
of merger the properties of thé peti- 
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tioner became: his private properties 
as distinguished from properties of the 
State but in respect o? them he is in 
no. better position than any- other 
Owner possessing private prorerty. 
Article 362 does not prohibit the ac- 
quisition of properties. déclaréd as 
private properties by the covenant of 
merger and does not guarantee their 
perpetual existence. The guarantee 
contained in the article is of a limited 
extent only. It assures. tha: the 
Rulers’. properties declared as their 
private properties will not be claimed 
as State properties. The guarantee 
has no greater scope than this. That 
guarantee has been fully respected by 
the impugned statute,. as it treats 
those properties as their private pro- 
perties and seeks to acquire them on 
that assumption; moreover it seems to 
me that in view of the comprehensive 
language of Article 363 this issue is 
not. justifiable”. 


319. From this it is clear thet the 
decision in question does not bear on 
the points in controversy in these 
cases. The learned Attorney-General 
next relied on the decision in Sri 
Sudhansu Shekher Singh Deo v. The 
State of Orissa, (1961) 1 SCR 779 = 
(AIR 1961 SC 196). Therein a former 
Ruler of an Indian State challenged 
the levy of agricultural income-tex on 
his agricultural properties under the 
Orissa Agricultural Income-tax Act, 
1947 (Orissa Act 24 of 1947). He con- 
tended that in view of.the guarantees 
given to him under Clauses (4) and 
(5) of the merger agreement entered 
into between him and the Dominicn of 
India, no agricultural income-tax can 
be levied on the income from his 
private agricultural properties. That 
contention was repelled by this Court 
holding that the privileges granted 
under Clauses (4) and (5) of the Azsree- 
ment of Merger were his personal pri- 
vileges as an ex-Ruler and those pri- 
vileges did not extend to his private 
properties and. that the claim made by. 
him of immunity fram taxation rely- 
ing upon the Agreement of Merger 
was not justiciable. The ratio of that 
decision is of no assistance in these 
cases... But the learned Attorney- 
General relied on the observations 
found at pp. 785 and 786 (of SCR) = 
(at p. 199 of AIR) of the Report. 
Those observations are: 


“Even though Article 362 is not 
restricted in its recommendation to 
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agreements relating to the privy purse 
and : covers . all agreements and cov- 
enants entered into by the Rulers - of 
Indian States before the commence- 
ment of the Constitution whereby the 
personal: rights, privileges and digni- 
ties of the Ruler of an Indian State 
were guaranteed, it does not import 
any legal obligation enforceable at 
the instance of the erstwhile Ruler of 
a former Indian State. If, despite 
the -recommendation that due regard 
shall. be had to the guarantee or assur- 
ance given under the covenant or 
agreement, the Parliament or the 
Legislature of a State makes laws in- 
consistent with the personal rights, 
privileges and dignities of the Ruler 
of an Indian State, the exercise of the 
legislative authority cannot, relying 
upon the agreement or covenant, be 
questioned in any Court and that is 
so expressly provided by Article 363 
of the Constitution”. 


320. The only remark in the 
above observation relevant’ for the 
purpose of the present cases is: “Even 
though Article 362 is not restricted in 
its -recommendation to agreements 
relating to the privy purse” thereby 
meaning that guarantee as regards the 
privy purse also comes within the 
scope of Article 362. This is a casual 
remark, In that case the Court had 
no occasion to consider the scope of 
Article 291 or Article 362. 


321. The decision of this Court 
in (1964) 5 SCR 1 = (AIR 1964 SC 
444) referred to by the learned Attor- 
ney General during the course of his 
arguments does not in the least bear 
on the point under consideration. 
Therein Shah J. speaking for the 
Court merely set out, the arguments 
of the parties as to the scope of Arti- 
cles 291, 362 and 363 but declined to 
go into them as those Articles had not 
been relied on in the High Court. 


322. The next decision relied 
on by the learned Attorney General is 
the decision of this Court in State of 
Gujarat v. Vora Fiddali. Badruddin 
Mithibarwala, (1964) 6 SCR 461 = 
(AIR 1964 SC 1043). The material 
facts of that case were that the Ruler 
of the State of Sant had issued a 
Tharao dated 12th March, 1948 grant- 
ing full right and - authority to the 
jagirdars. over the forest in their res- 
pective villages. Pursuant to the agree- 
ment dated March 19, 1948 the State 
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of Sant merged with the Dominion of 
India. At the time of the merger, it 
was expressly agreed that no order 
passed or action taken by the Maha- 
rana before the day of April 1, 1948 
would be questioned but after the mer- 
ger the Government of Bombay in 
which province the former State of 
Sant had merged in consultation with 
the Government of India cancelled the 
Tharao in question holding that it was 
not a bona fide grant. The jagirdars 
challenged the validity of that order 
and in support of their case they 
relied on the relevant clauses in the 
Merger Agreement. This Court held 
that the guarantees given under the 
Merger Agreements cannot be relied on 
by the Municipal Courts in view of 
Article 363. 


323. The last case relied on by 
the learned Attorney General is (1965) 
3 SCR 201 = (AIR 1965 SC 1798). In 
that case a creditor of a former Ruler 
sought to attach the Privy Purse pay- 
able to the Ruler under Art. 291. The 
Ruler objected to the same on the 
ground that attachment is invalid in 
view of cl. (g) to the Proviso of S. 60 
(1). C. P. C. which provision says that 
political pensions are not liable to be 
attached. The word “pension” in Sec- 
tion 60 (1) (g) implies periodical pay- 
ment of money by the Government to 
the pensioners — see Nawab Bahadur 
of Murshidabad v. Karanani Industrial 
Bank Ltd. 58 Ind App 215 = (AIR 1931 
PC 160). In Bishambhar Nath v. Na- 
wab Imdad Ali Khan, (1890) 17 Ind 
App 181 (PC) Lord Watson observed: 


“A Pension which the Government 
of India has given a guarantee that it 
will pay, by a treaty obligation con- 
tracted with another sovereign power, 
appears to their Lordships to be, in 
the strictest sense a political pension. 
The obligation to pay as well as the 
actual payment of the pension, must 
in such circumstances, be ascribed to 
reasons of State policy.” 


324. Relying on these decisions 
and taking into consideration the 
nature of the liability in relation to 
the payment of Privy Purse, this Court 
held that Privy Purse is a political 
pension and as such, the same is noi 
liable to be attached. This, in short 
is the ratio of the decision. If 
the decision had said nothing more 
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it would not have advanced the 
case of the respondent. But in 
the course of the judgment Bacha- 


A.LR. 


wat J. who spoke for the Court after 
summarising Arts. 291, 362 and 363 
observed as follews: 


“On the coming into force of the 
Constitution of India the guarantee for 
the payment of periodical sums as 
Privy Purse is cortinued by Art. 291 
of the Constitution but its essential 
political character is preserved oy Arti- 
cle 363 of the Constitution, and the 
obligation under this guarantee cannot 
be enforced in any ‘municipal court. 
Moreover, if the President refuse to 
recognise the person by whom the 
covenant was entered into as the Ruler 
of the State, he would not be entitled 
te the amount payable as Privy Purse 
under Art. 291. Now, the periodical 
payment of money by the Government 
ta a Ruler of a former Indian State as 
Privy Purse on political considera- 
tions and under political sanctions and 
not under a right legally enforceable 
ir any municipal court is strictly a 
political pension within the meaning 
of S. 60 (1) (g) of the Code of Civil 
Procedure.” 


325. But these observations are 
obiter. The learned judges in that 
case had no oceasion to consider nor 
did they go into the scope of Art. 291 
or Art. 363. Every observation of this 
Court is no doubt entitled to weight 
but an obiter cannot take the place of 
the ratio. Judges are not oracles. In 
the very nature of things, it is not 
possible to give the same attention to 
incidental matters as is given to the 
actual issues arising for decision. Fur- 
ther much depends on the way the 
case is presented to them. 


326. In the State of Orissa v. 
Sudhansu Sekhar Misra, (1968) 2 SCR 
154 = (AIR 1968 SC 647) dealing with 
the question as to the importance to 
be attached to the observations found 
in the judgments of this Court, this 
is what this Court observed: 
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“A. decision is only an authority 
for what it actually decides. What is 
o the essence in a decision is its ratio 
and not every observation found there- 
in nor what logically follows from the 
various observations made in it. On 
this topic this is what Earl of Halsbury 
LC said in Quinn v. Leathem (1901) 
AC 495: 


‘Now before discussing the case 
of Allen v. Fleod (1898) AC 1 and 
what was decided therein, there are 
two observations of a general charac- 


> 
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ter which I wish to make, and one is 
to repeat what I have very often said 
before, that every judgment must be 
read as applicable to the particular 
facts proved or assumed to be proved, 
since the generality of zhe expressions 
which may be found there are not in- 
tended to be expositions of the whole 
law, but governed anc qualified by 
the particular facts of the case in 
which such expressions are to be 
found. The other is that a case is 
only an authority for what it actuelly 
decides. I entirely deny that it can be 
quoted for a proposition that may 
seem to follow logically from it. Sach 
a mode of reasoning assumes that the 
law is necessarily = logical code, 
whereas every lawyer must ackniw- 
ledge that the law is not always logi- 
cal at all’. 

It is not a portable task to extract a 
sentence here and there from a judg- 
ment and to build upon it.” 


327. 
questions of law arising for decision 
excepting that relating to the peti- 
tioners’ right to move this Court under 
Art. 32 is res integra. 


328. The only question remain- 
ing for consideration is whether the 
petitioners have been able to establish 
any contravention of their fundaren- 
tal rights in order to entitle them to 
move this Court under Art. 32.. This 
question need not detain us for long. 
The petitioners have complained that 
the rights under Arts. 14, 19, 21 and 
31 have been contravened. As I am 
satisfied that the rights under: Arti- 
cles 31 and 19 (1) (f) have been con- 
travened it is not necessary to examine 


the alleged contravention of other 
rights. 
329. I have earlier come to the 


conclusion that the right to get the 
Privy Purse under Art. 291 is a legal 
right. From that it follows that it is 
a right enforceable through the czurts 
of law. That right is undoubtedly a 
property. A right to receive cash 
grants annually has been considered 
by this Court to be a property—see 
(1968) 3 SCR 489 = (AIR 1968 SC 
1053), Even if it is considered as a 
pension as the same is payable under 
law namely Art. 291, the same is pro- 


perty—see (1961) 1 SCR 957 = ‘AIR 
1961 SC 298). 
330. We have also earlier 


seen that certain benefits have been 
conferred on the Rulers under the 
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Wealth Tax Act. As a result of the 
impugned orders, all those benefits 
are purported to have been taken 
away. The denial of those benefits 
which had been afforded to the Rulers 
under law is again a contravention of 
the petitioners’ fundamenzal right to 
property. It was conceded by the 
learned Attorney General that an il- 
legal deprivation of any pecuniary 
benefit to which a person is entitled 
under any law is a deprivation of his 
fúndamental right. In view of this 
concession it is not necessary to refer 
to decided cases. 


331. For the reasons " mention- 
ed above, I allow these petitions with 
costs, quash the impugned orders 
which means that the status quo ante 
is restored. The declaration asked for 
in relief No. 2 is unnecessary. There 
is no need at present to go into the 
other reliefs asked for. 


RAY, J.: 332. These are eight 
petitions. The petitioners are describ- 
ed as Rulers of Gwalior, Udaipur, Na- 
bha, Nalagarh, Kutch, Dhrangadhra, 
Patna and Banaras. 


333. On 6 September, 1970 in 
exercise of the powers vested in the 
President under Article 366 (22) of the 
Constitution, the President directed 
that with effect from the date of the 
said order His Highness Maharajadhi- 
raja Madhav Rao Jiwaji Rao Scindia 
Bahadur do cease to be recognised as 
a Ruler of Gwalior. 

334. Similar orders were made 
by the President in regard to the other 
seven petitioners. 

335. All the petitions are in 
substance the same. It will not, there- 
fore, be necessary to refer to all the 
petitions separately. The case of the 
petitioner in Writ Petition No. 376 of 
1970 can be treated as typical of the 
others. 

336. The petitioner challenges 
the aforementioned order (hereinafter 
referred to as the order) as violative 
of Articles 14, 19 (1) (£) and 31 (1) and 
(2) of the Constitution. The order is 
also challenged to be unconstitutional, 
ultra vires, void, inoperative, arbitrary 
mala fide and a fraud on the Constitu- 
tion. 

337. The grounds for challenge 
alleged in the petition are these: 

338. First, the Privy Purses 
have been guaranteed under Merger 
Agreements and Covenants. Merger 
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Agreements and Covenants are inex- 


tricably linked up with-Instrument of 
Accession. -The pledge to: pay Privy 
Purses and the guarantee regarding 
privileges are inseparable. from acces- 
sion and merger. The- obligation to 
pay Privy Purse and the guarantee 
regarding privileges cannot be abolish- 
ed by an executive order. -The whole 
purpose of the order is to deprive the 
petitioner of -Privy Purse and privile- 
ges guaranteed under the Covenants 
and Merger Agreements and also guar- 
anteed and assured by Articles 291 and 
362 of the Constitution. The whole 
object of the order is to override and 
overrule the Constitution on the point 
of Rulers’ rights, privileges and Privy 
Purses after the rejection of the Con- 
stitution (24th Amendment) Bill by the 
Rajya Sabha. 


339. Secondly, derecognition of 
all Rulers en masse is itself the clear- 
est possible proof that the whole ob- 
ject is to abolish the institution of 
Rulership altogether and the rights 
and privileges attached thereto in- 
cluding the right to Privy Purse. Under 
the Merger Agreements and Coven- 
ants a Ruler is entitled to Privy Purse, 
rights and privileges enjoyed before 
15th August 1947 and succession to the 
gaddi in accordance with the law and 
custom of the family. The Government 
of India in discharge of the obliga- 
tion to ensure the fulfilment of these 
rights has been recognising successors 
to Rulers and paying Privy Purses to 
the Rulers and to their successors. The 
procedure of recognition of the per- 
sons, so entitled, by the President for 
the purpose of Articles 291 and 362 
has to be read with the contractual 
obligation which still survived between 
the Union of India and the Ruler. Once 
the President has recognised a person 
who is entitled to receive Privy Purse 
and to be accorded rights and privi- 
leges as a Ruler, there can be no in- 
terference with the right to- receive 
Privy Purse. 


340. Thirdly, there is no sub- 
stantive provision in the Constitution 
conferring on the President a right to 
recognise or not to recognise a Ruler 
or to withdraw recognition. Once the 
procedure of recognition has been ex- 
hausted the President becomes functus 
officio and has no further authority to 
withdraw the recognition which-he has 
accorded. In recognising a Ruler the 
President has to conform to the fact 
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of a certain person being Ruler or to 
the fact of- succession in accordance 
with -the position under the Covenants 
and Merger Agreements and in accord- 
ance with law and custom of the. fami- 
ly. Article 366 (22) imposes a consti- 
tutional duty on the President to re- 
cognise an existing fact in accordance 
with -the provisions of the Covenants 
and Merger Agreements and the Pre- 
sident has no independent power or 
authority independent of such facts. 
The. President is bound by contractual 
obligations in the Covenants and Mer- 
ger Agreements and by the Constitu- 
tional duty imposed upon him to re- 
cognise a person entitled to receive 
Privy Purse. The order derecopnising 
Rulers en masse brings the institution 
of Rulership to an end. The order is 
in contravention of Articles 291, 362, 
366 (22) and 53 (1). 


341. Fourthly, the order viola- 
tes Article 14, because it singles out 
the Rulers for hostile discrimination 
and deprives them of their valuable 
rights to property without compensa- 
tion and violates solemn agreements 
and the express provisions of the Con- 
stitution. - There is deliberate defiance 
of the Constitution by wilful repudia- 
tion of contractual obligations against 
a class of citizens. 


342. Fifthly, the right to 
receive Privy Purse and other rights 
constitutes property within Arts. 19 
(1) () and 31 and the order seeks to 
deprive the petitioner of his right to 
Privy Purse and other rights in viola- 
tion of Article 19 (1) (f). The right to 
tax free Privy Purse and other rights 
are properties of the petitioner and 
the petitioner is deprived of the same 
without authority of law in violation 
of Article 31 (1). The Privy Purse is 
in. substance and in reality compensa- 
tion for the transfer by Rulers of inter 
alia their properties and it is not com- 
petent to the Government to abolish 
the right without compensation in the 
form of Privy Purse. 


343. Sixthly, the Rulers, it is 


alleged, acted on the faith of the under- 


taking and guarantee given by .the 
Government of India regarding Privy 
Purses and preservation of Rulership 
and of personal rights and privileges. 
The Rulers acted to their detriment by 
giving away vast properties. The Gov- 
ernment is, therefore, estopped by the 
doctrine. of promissory estoppel from 
refusing to pay the Privy Purse. A 
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fiduciary duty is cast on the Govern- 
ment of India to.respect and imple- 
ment the provisions of the. Merger 
Agreements and the Coveriants. The 
Government is bound by its pledzed 
words to pay Privy Purse-and to recog- 
nise Rulership. Alternatively,’ ‘the 
order leaves the Merger Agreements 
and Covenants untouched and-- the 
Union is bound to pay Privy Purse and 
to recognise the personal rights and 
privileges and to discharge all obliga~ 
tions under the Covenants and: Merger 
Apreements and the Constitution. - 


344. Finally, the petitimer 
alleged that Article 363 does not ccver 
the case of a policy to abolish the insti- 
tution of Rulership and rights and ari- 
vileges and Privy Purses of , Rulers. 
The questions whether en massé dere- 
cognition of Rulers is ultra vires Arti- 
cle 366 (22) and whether the Govern- 
ment by executive action can abalish 
the institution of Rulership and wipe 
out Articles 291 and 362 by palicy 
decisions are said to be outside Arti- 
cle 362. 


. 345. On these allegations in the 

petition the petitioner seeks three de- 
clarations; First that the order is ultra 
vires; secondly, that the petitioner 
continues to be a Ruler and continues 
to be entitled to- Privy Purse and, pri- 
vileges, and thirdly, a writ under Arti- 
cle 32 directing the Government to 
pay Privy purse, recognise Rulership 
and pay compensation. 


346. The respondent denies that 
the petitioner is legally entitled to 
Privy Purse and privileges or that the 
Government is bound to pay Privy 
Purse and accord the privileges by rea- 
son of the Covenants or Merger Agree- 
ments. The. Government denies that 
the petitioner is entitled to Privy Purse 
or to privileges or that the Gov=2rn- 
ment is bound to pay Privy Purse .or 
accord privileges under Articles 291 
and 362 respectively. The Govern- 
ment denies that the alleged öbHga- 
tion to pay Privy Purse or the alleged 
guarantee regarding privileges cannot 
be abolished’ by executive order. The 
Government denies that independent-, 
ly of Article 366 (22) the. petitioner is 
entitled to Privy Purse or to privileges. 
The Government denies that the Presi-. 
dent is bound by contractual ob! iga- 
tions or constitutional duty to.rezog- 
nise a person to be entitled to Privy 
Purse. The Government: denies that 
the Government has no right to refuse 
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to -pay -Privy Purse or ‘to derecognise 
Rulers. The Government denies that 
the order violates Articles 19 and 31 
or that the petitioner has been depri- 
ved of Privy Purse or privileges be- 
cause of the grounds alleged. The Gov- 
ernment denies that Article 366 (22) 
imposes any duty on the President to 
recognise any existing fact in accord- 
ance with the Covenants or that any 
existing Ruler is an existing fact’ for 
recognition. The Government denies 
that the order is ultra vires or there 
is any institution of Rulership. Final- 
ly,. the Government .denies that dere- 
cognition is outside Article 363 or that ` 
questions of abolition of Rulership or 
wiping out Articles 291 and 362 are 
outside Article 363. 


347.... The Attorney General 
raised. the plea of the bar of jurisdic- 
tion of this Court under Article 363 at 
threshold. Article 363 is as fol- 
OwWS:. 


“363 (1) Notwithstanding anything 


. in this Constitution but subject to the 


provisions of Article 143, neither the 
Supreme ‘Court nor any other court 
shall have‘ jurisdiction in any dispute 
arising out of any provision of a treaty, 
agreement, covenant, engagement, sa- 
nad or other similar instrument which 
was entered into or executed before 
the commencement of this Constitu- 
tion by any Ruler of an Indian’ State 
and to which the Goverrment of the 
Dominion of India or any of its pre- 
decessor Governments was a party and 
which has or has been continued in 
operation after such commencement or 
in any dispute in respect of any right 
accruing under or any liability or, obli- 
gation arising out of any of the provi- 
sions of this Constitution relating to 
any such treaty, agreement, covenant, 
engagement, sanad. or other similar in- 
strument. s 

. (2) In this Article— 

(a) “Indian State” means any ter- 
ritory recognised before the conr 
mencement of this Constitution by His 
Majesty or the Government of. the 
Dominion of India as being such a 
State; and 

-~ . (b) “Ruler” includes the Prince, 
Chief. or . other’ person recognised 
before such commencement by His 
Majesty or the. Government -of the 
Dominion of aia as the Ruler of any 
Indian State”. à 


- 348. ‘The first bar is in respect 
of any dispute arising out of any pro- 
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vision of a treaty, agreement, covenant 
entered into before the commencement 
of the Constitution and which has con- 
tinued in operation after such com- 
mencement. The second bar is in any 
dispute in respect of any right accru- 
ing under or any liability or obliga- 
tion arising out of any provision of 
the Constitution relating to any treaty. 


agreement, covenant, engagement, 
sanad and other similar instruments. 
349. It is, therefore’ vitally 


necessary to ascertain first whether 
there are disputes; secondly, as to 
what those disputes are; and, thirdly. 
whether the disputes fall within Arti- 
cle 363. 


350. The reason why I referred 
to the rival allegations is to indi- 
cate the nature and character of dis- 
putes. Mr. Palkhivala on behalf of 
the petitioner contended that there 
was no dispute as to Privy Purse or 
to recognition of a Ruler and the only 
contention was that the order of the 
President was a nullity. It is indis- 
putable that no one comes to a Court 
of law unless disputes have arisen. 
When the petitioner alleges that the 
order is a nullity and the Government 
alleges that the order is valid a dis- 
pute arises at once. 


351. Mr. Palkhivala contended 
that the first limb of Article 363 was 
clearly not applicable because there is 
no dispute arising out of any 
Covenant or Merger Agreement and 
the bar under the second limb was not 
attracted for four reasons. First rights, 
liabilities and obligations are not to be 
confused with powers or jurisdiction 
or limits of legislative or executive 
powers or jurisdiction. Any executive 
or legislative action which goes beyond 
the scope of Article 366 (22) or violates 
Article 291 or Article 362 would raise 
a question as to the limits of executive 
or legislative competence and it cannot 
be said to raise a dispute as to any 
right, liability or obligation. It was 
emphasised that the only dispute is 
whether the President’s order is a nul- 
lity and it is a dispute as to the limits 
of the President’s jurisdiction and not 
a dispute in respect of any right, liabi- 
lity or obligation. Secondly, it was 
said that Articles 291 and 362 are 
mandatory Articles and if the Govern- 
ment chose to raise disputes about 
those Articles it would amount to say- 
ing that the Government was disputing 
the very obligation enacted by those 
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Articles in the Constitution. Dispute 
in Article 363 was said not to cover a 
dispute the raising of which was ex- 
vressly prohibited by the other provi- 
sions of the Constitution. Thirdly, 
any executive action in violation of 
Articles 291 and 362 or beyond the 
ambit of Article 366 (22) would be a 
violation of Articles 53 and 73 of the 
Constitution and the latter Articles did 
not at all relate to Covenants or Merger 
Agreements. The refusal to pay Privy 
Purse was said to be in violation | of 
Articles 112, 113 and 114. Again it was 
said that if a law was passed in viola- 
tion of Art. 291 or Article 362 it would 
be a breach of Articles 245 and 246 
which Articles were not related to 
Covenants or Merger Agreements at 
all. Fourthly an executive action 
which is ultra vires or mala fide is a 
nullity and the bar of jurisdiction 
under Article 363 would apply only 
where the actionis bona fide and can- 
not apply where the order is ultra vires 
and nullity. 


352. Article 363 bars the juris- 
diction of all courts in respect of any 
dispute covered by the Article. It is 
seriously challenged and controverted 
by the Government that Articles 291 
and 362 have any mandatory character 
as alleged by the petitioner. It is dis- 
puted that thè order is a nullity. It is 
equally disputed that there cannot be 
any dispute as to rights or liabilities 
or obligations under the Articles afore- 
said. If both parties say that an order 
is bona fide there can be no dispute. It 
is only when one party alleged the 
order to be a nullity and the other 
party affirms the order to be valid 
that parties will have a dispute. The 
pelitioner’s contentions bristle with 
disputes which in the ultimate analy- 
sis resolve into keenly debated dis- 
putes as to rights of Rulership and 
Privy Purse. The dispute as to juris- 
diction of the President under Article 
366 (22) is not in vacuo but is a dis- 
pute as to rights of recognition of 
Ruler for the purposes of payment of 
Privy Purse and enjoyment of rights 
and privileges. Mr. Palkhivala sub- 
mitted that he did not want any relief 
as to Privy Purse now and if the peti- 
tioner succeeded -in getting a declara- 
tion that the order is nullity and if the 
Government thereafter did not pay 
Privy Purse the petitioner would then 
apply for that relief. This position 
indicates beyond any doubt that the 
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heart of the matter is dispute as to 
Privy Purse which is stopped by the 
order of the President. The order is 
for purposes of payment of Privy 
Purse and that is what the petitianer 
is seeking to enforce. 


353. In order to appreciate the 
true scope and content of Article 363 
it is necessary to find out as to why 
this Article and Articles 291, 362, 366 
(22) (hereinafter referred to colleczive- 
ly as the allied Articles) found place in 
the Constitution. These allied Articles 
deal with Privy Purses, princely privi- 
leges guaranteed under the Covenants 
and Merger Agreements entered into 
by Rulers of Indian States and r2cog- 
nition of Rulers by the Pres-dent 
under Article 366 (22). The roots of 
these Articles lie deep in the past. 
Therefore, the history and chrcnicle 
of evenis will have tə be told. The 


transition from the British Rule 
to the Indian Independence and 
the establishment of the Re- 


public of our country is a great con- 
stiLutional development. The Constitu- 
tion which was evolved represented 
the national ethos forged by the aims 
and aspirations of the people thraugh- 
out the length and breadth of our 
country. A great problem - which 
awaited solution on the eve of our 
independence was the relation between 
our country and the Indian States. The 
British Cabinet Mission came to India 
in the month of March, 1946. The Mis- 
sion came to bring about a change in 
the British policy towards India. Im- 
perialism was crumbling after the 
Second World War. The Cabinet Mis- 
sion in no uncertain terms said that 
when India was going to be an inde- 
pendent country it was not only neces- 
sary but also desirable that the Indian 
States should combine with free India 
for security, stability and solicarity. 
The Rulers of Indian States also rea- 
lised the importance of such a mea- 
sure in an advanced age when the lea- 
ders of our country ‘impressed upon 
the Rulers the wisdom of such a course 
of action to avert the. upheaval and 
upsurge of the people in the Indian 
States which were also tottering with 
the decline of Britisn imperialism. It 
is in this background that the Cabinet 
Mission declared in May, 1946 that 
paramountey of the British Crown 
which provided the basis of relations 
between British India and the Rulers 
of Indian States could neither >e re- 
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tained by the British Crown nor trans- 
ferred to the new Government of 
India. The paramount power in Bri- 
tish India was derived from the Royal 
Prerogative. The rights which the 
paramount power claimed in exercise 
of the functions of the Crown in rela- 
tion to the State covered both 
external and internal matters in 
the States. The Indian States had 
no international status. The para- 
mount power under the British 
Regime recognised succession to the 
gaddi and settled disputes as to succes- 
sion and imposed the duty of loyalty 
to the Crown. The Indian States Com- 
mittee in 1927 had expressed the view 
that “paramountcy must remain para- 
mount, it must fulfil its obligations, 
defining or adapting itself according to 
the shifting necessities of the time and 
the progressive development of the 
States”. This was the essence of the 
doctrine of paramountcy in British 
India. Paramountcy could not be de- 
fined. It was an imperialist imposi- 
tion on the Rulers of Incian States. 


354, The Cabinet Mission issu- 
eda Memorandum dated 12 May, 1946 
and announced a plan on 16 May, 1946 
later on known as the Cabinet Mission 
In the memorandum the Cabi- 
net Mission affirmed that the rights of 
the Indian States which flowed from 
their relations with the British Crown 
would no longer exist when the Bri- 
tish would leave India and that 
the rights surrendered by the States 
to the paramount power would revert 
to these States. The Cabinet Mission 
Plan was a statement embodying sug- 
gestions and recommendations towards 
the speedy setting up of a new Cons- 
titution for India. Referring to the 
States, the Cabinet Mission Plan said 
that with the attainment of the Inde- 
pendence of our country, the relation- 
ship which had existed between the 
States and the British Crown would no 
longer be possible and paramountcy 
could neither be retained by the British 
nor transferred to the new. Govern- 
ment. The Plan further said that the 
Rulers had given assurances that they 
were ready and willing to co-operate in 
the new development of India. On 3 
June, 1947 the British Government 
superseded the Cabinet Mission Plan in 
so far as it referred to the States and 
made it clear that the decisions an- 
nounced related only to British India 
and the British policy towards Indian 
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States contained in the Cabinet Mis- 
sion memorandum of 12 May, wee 
remained unchanged. 


355. As a prelude to the trans- 
fer of power from the British Crown 
to our country the Government of 
India decided to set up a Department 
called the States Department to con- 
duct their relations with the States in 
matters of common concern. On 5 July, 
1947 Sardar Patel defined the policy 
of the Government of India by stating 
that “the people of India were knit tọ- 
gether by bonds of blood and feeling 
no less than of self-interest” and “no 
impassable barriers could be set up be- 
tween us” and he said that the alterna- 
tive to co-operation was anarchy and 
chaos.: There was a special meeting of 
the Rulers on 25 July, 1947. The then 
Crown representative Lord Mount- 
batten in the course.of his address 
to the Rulers advised them to accede 
to the appropriate Dominion in regard 
to three subjects of Defence, External 
Affairs and Communications and assur- 
ed them that their accession on these 
subjects would involve no financial 
liability and in other matters there 
would be no encroachment on their 
internal sovereignty. Barring three 
States the other Indian States acced- 
ed to the Dominion of India ‘by 15 
August, 1947.. 


356. -The Indian Independence 
Act was to comè into existence on 15 
August, 1947. Section 7 of the Indian 
Independence Act, 1947 provided that 
with the lapse of suzerainty of the 
Crown over Indian States all treaties 
and agreements between the Crown 
and the Rulers of Indian States, all 
functions exercisable by the Crown 
with respect to Indian States, all obli- 
gations of the Crown towards Indian 
States or Rulers thereof and all powers 
rights authority or jurisdiction exer- 
cisable by the Crown on that date in 
or in relation to Indian States by trea- 
ty, grant, usage, suzerainty or other- 
wise would also lapse. The proviso to 
section 7 of the Indian Independence 
Act, 1947 was that notwithstanding 
the lapse of suzerainty and ‘lapse of 
treaties, effect shall, as nearly as might 
be, continue to be given to the provi- 
sions of any such agreement referred 
to in section 7 (b) of the Act which 
related to customs, transit, communi- 
cations, posts and telegraphs or other 
like matters until the provisions in 
question were denounced by the Ruler 
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of the Indian State or by the Domi- 
nion or Province or were superseded 


. by subsequent agreements. 


357. The Instruments of Acces- 
sion executed by the Rulers of Indian 
States declared accession to the Domi- 
nion of India on three subjects, viz., 
Defence, External Affairs and’ Com- 
munications. In the Instruments of 
Accession the Rulers provided. that 
nothing in the instrument was to be 
deemed to commit the Ruler in’ arly 
way to acceptance of any. future Con- 
stitution of India or to fetter a Ruler’s 
discretion to enter into arrangements 
with the Government of India under 
any such future Constitution. The 
Instrument concluded by stating that 
nothing in the Instrument would affect 
the continuance of the Ruler’s soverei- 
gnty in and over the State or save as 
provided by or under the Instrument, 
the exercise of anv powers, authority 
and rights then enjoyed by him as a 
Ruler of the State or the validity of 
any law then in force in his State. 


358. The Instrument of Acces- 
sion was followed by Stand-still 
Agreement. The Stand Still Agree- 


ment between the Ruler and the Domi- 
nion of India provided that until new 
agreements were made all agreements 
and administrative arrangements as to 
matters of common concern then exist- 
ing between the Crown and the Indian 
States should, in so far as might..be 
appropriate, continue as between: the 
Dominion of India or as the case. might 
be, the part thereof, and the State. In 
a Schedule were enumerated the vari- 
ous matters of common concern. The 
important matters were, inter. alia, 
Air Communications, Arms and Equip- 
ment, Currency and Coinage, Customs, 
Indian States Forces, External Affairs, 
Extradition, Import and Export Con- 
trol, Irrigation and Electric Power, 
Motor Vehicles, National Highways, 
Posts, Telegraphs and Telephones, Rail- 
ways,. Salt, Central Excises and Wire- 
less. 


359. The pattern of integration 
of Indian States was not uniform in all 
cases. There were 562 Indian States 
whereof 216 merged in Provinces, 61 
were taken over as centrally adminis- 
tered areas and 275 integrated in dif- 
ferent Unions of States. The Merger 
Agreements were entered into by- the 
Rulers with the Dominion -of India.- 
The two important clauses in the Mer- 
ger Agreements wera one whereby the 
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‘Ruler was to be entitled to receive 
from the revenues of the State annual- 
ly for his Privy Purse the sum men- 
tioned therein free of taxes and the 
other whereby the Dominion Govern- 
ment guaranteed succession according 
to law and custom to the gaddi of the 
State and to the Ruler’s personal 
rights, privileges, dignities and titles. 
These two principal clauses are to be 
found in all Merger Agreements. There 


were differences in the Merger Agree- . 


ments as to the amount of Privy Purse 
and in some cases as to the rights of 
successors to Rulers with regard to 
Privy Purses. The Rulers of Centrally 
merged States also entered into similar 
agreements with the Dominion of 
India. Those agreements also had two 
Similar principal clauses for Privy 
Purse the sum mentioned free of taxes 
and guaranteed succession according to 
Ilaw and custom to the gaddi of she 
State and to the Rulers personal 
rights, privileges, dignities and tit-es. 
The third type of integration was the 
formation of a Union of States where- 
by certain States described as the Co- 
venanting States éntered into a Union 
of States with a common executive, 
legislature and judiciary. These Žo- 
venants provided for a Council of 
Rulers with the Rajpramukh as the 
President of the Council. These Coven- 
ants also had similar provisions with 
regard to Privy Purses and success:on. 
The Ruler of each Covenanting Siate 
was to be entitled to receive annually 
from the revenues of the United State 
for his Privy Purse, the amount men- 
_ tioned free of all taxes. The sucees- 
~ sion according to law and custom to 
the gaddi of each Covenanting S-ate 
and to the personal rights, privilezes, 
dignities and titles to the Rulers was 
guaranteed. The Government of India 
concurred in the Covenants and guar- 
anteed all the provisions. The Coven- 
ant for the United State of Madhya 
Bharat came into existence in the 
month of April, 1948. Zhe other Union 
also came into existence near about 
the same time. The Merger Agzee- 
ments came into existence near about 
the months of April and May, 1948 


860. In the month of Septem- 
ber, 1948 the Rulers of Covenanting 
States executed Revised Instruments of 
Accession, and these were signed by 
the Rajpramukhs of the different 
Unions of States. These Unions ac- 
cepted all matters enumerated in List 
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I and List II of the Seventh Schedule 
of the Government of India Act, 1935 
as matters in respect of which the 
Dominion Legislature might make 
laws for the Union of States other 
than items relating to any tax or duty 
in the territories of the United State. 
These Revised Instruments of Acces- 
sion were accepted by the Governor- 
General on behalf of the Dominion of 
India. In the month of November, 
1948 the Unions of States by their Raj- 
pramukhs issued proclamations accept- 
ing the Constitution of India. 


361. The Government of India 
Act, 1935 was amended in the year 
1947 to effect necessary changes on 
the passing of the Indian Indepen- 
dence Act, 1947. Sections 5 and 6 of 
the Government of India Act, 1935 as 
amended in 1947 provided first for the 
accession of Indian States to the Domi- 
nion and secondly that an Indian State 
was to be deemed to have acceded to 
the Dominion if the Governor-General 
signified his acceptance of an instru- 
ment of accession making a declara- 
tion in terms of section 6 thereof. Ac- 
cession was to be subject to the terms 
of the instrument. It has already been 
noticed earlier that all Rulers of 
Indian States executed Instruments of 
Accession but some Indian States 
thereafter merged with the Gover- 
nors’ Provinces and some were cen- 
trally administered areas after merger 
and some formed Unions of States. 


262. It should be noticed that 
the Government of India Act, 1935 did 
not provide for any Merger Agree- 
ment. These Merger Agree- 
ments in the case of Provincially mer- 
ged and Centrally merged States did 
not have any legal basis and sanction 
under the Government of India Act, 
1935. The Extra Provincial Jurisdic- 
tion Act was therefore passed in the 
year 1947 giving power to the Central 
Government to exercise extra provin- 
cial jurisdiction over a Provincially 
merged or a Centrally merged State 
only if the Centre had by treaty, agree- 
ment, acquired full and exclusive au- 
thority and jurisdiction and power for 
and in relation to the gcvernance of 
the State. The administration: of the 
merged Indian States could not be 
done either under the Government of 
India Act, 1935 or the Instrument of 
Accession. The Extra Previncial Juris- 
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diction Act, 1947 was passed for exer- 
cising powers of administration and 
legislation in regard to  provincially 
merged and centrally merged States. 
The Extra Provincial Jurisdiction Act 
was really a half way house between 
complete separateness and -full inte- 
gration. A law passed by the Dominion 
Parliament did not automatically ap- 
ply to the merged States but had to. be 
made applicable by a notification 
under the Extra Provincial Jurisdic- 
tion Act, 1947. That is why sections 
290A and 290B were inserted by the 
Government of India Act Amendment 
Act, 1949 into the Government of 
India Act, 1935 for effecting integra- 
tion of merged States. : 


363. Section 290A of the Gov- 
ernment of India Act, 1935 provided 
for administration of certain Acceding 
States as Chief Commissioners’ Pro- 
vinces or as part of a Governor’s or 
Chief Commissioner’s Province. Sec- 
tion 290B provided for administration 
of areas included within a Governor’s 
Province or a Chief Commissioner’s 
Province by an Acceding State. Under 
the said section 290A there came into 
existence the States Merger (Gover- 
nors’ Provinces) Order, 1949 issued on 
27th July, 1949. This order wasap- 
plied to the provincially merged States 
with effect from 1 August, 1949. 
Under the States Merger (Governors’ 
Provinces) Order, 1949 the provincial- 
ly merged States were to be adminis- 
tered in all respects as if they formed 
part of the absorbing Provinces and 
all laws including orders made under 
the Extra Provincial Jurisdiction Act, 
1947 were to continue in force until 
repealed or modified. Under the States 
Merger Order, 1949 provision was 
made for representation of the mer- 
ged States in the Legislature of the 
absorbing Province, the apportionment 
of assets and liabilities as between the 
Centre and the Provinces and the 'in- 
stitution of suits and other proceed- 
ings against the Government and the 
continuance of pending proceedings. A 
similar order known as the States’ 


Merger (Chief Commissioners’ Pro- - 


vinces) Order 1949 was made applica- 
ble to the centrally merged States with 
effect from 1 August, 1949. -The pro- 
visions of the States’ Merger (Chief 
Commissioners’ Provinces) Order, 1949 
were similar to the States Merger 
(Governors’ Provinces) Order, 1949. 
With the issue of the States Merger 
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(Governors’ Provinces) and States 
Merger (Chief Commissioners’ Pro- 
vinces) Orders, 1949 the position of 
the provincially merged. States be- 
came to all intents and purposes, the 
same as that of ‘the provinces. 
Similar progress was also made in the 
direction of improving the administra- 
tive machinery-of the Chief Commis- 
sioners’ Provinces which assimilated 
the centrally merged States. 
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364. Mr. Palkhivala_ on behalf 
of the. petitioner contended that the 
developments and integration of Indian 
States on the basis of the Instruments 
of Accession and the Covenants and 
Merger Agreements were constitu- 
tional. developments and provided con- 
stitutional obligations. The Attorney 
General on the other hend rightly con- 
tended that the entire relationship of 
the Dominion of India vis-a-vis the 
Indian States was in the domain of 
Acts of States and the Instruments, 
Merger Agreements and Covenants 
did not have any constitutional sanc- - 
tion and obligation and were totally 
unenforceable in Municipal Courts. 
The British Crown as Sovereign State 
dealt with the Indian States and either 
conquered or annexed their territories 
or Rulers of the States ceded their 
territories or some Rulers entered into 
alliances with the British Crown. Such 
action of the British Crown was. held 
by long series of decisions to be an 
Act of State and-treaties and stipula- 
tions arising out of Acts of State could 
not be enforced in Municipal Courts. 
This Court has in several decisions 
held -that Covenants and Merger 
Agreements with the Indian States are 
Acts of State and not enforceable 
under Municipal. law. (See 1951 SCR 
474 = (AIR 1951 SC 253); (1955) 1 
SCR 415 = (AIR 1954 SC 447); 1959. 
SCR 729 = (AIR 1958 SC 816); (1960) 
1 SCR 537 = (AIR 1959 SC 1383): 
(1964) 6 SCR 461 (AIR 1964 SC 
1043) and (1965) 3 SCR 201 = (AIR 
1965 SC 1798)): . 


. . 365. Mr. Palkhivala contended 
that on the accession of Indian States 
there could be no Act of State be- 
tween the Dominion of India and the 
Rulers who aeceded to the Dominion 
and thereafter between the Republic 
of India and the Rulers who. were 
citizens. This argument is also fallaci- 
ous. This Court in the same case, 
(1964) 6 SCR 461 (AIR 1964 SC 
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1043) (supra). 

“interpreted the infestation of 
Indian States with the Dominion of 
India as an Act of State and kas 


applied the law relating to an Act of 


State as laid down by the Privy Coun- 
cil in a long series of cases ...... The 
Act of State comes to an end only 
when the new sovereign recognises 
either expressly or impliedly the 
right of the aliens” ......... 


This Court further said: 

“we are not concerned with suc- 
cession of India from the Britsh 
Crown but with State succession be- 
tween Sant State and India and there 
was no second succession in 1950. 
Whatever had happenec had alreedy 
happened in 1948, when Sant State 
merged with the Dominion of India. 
The Act of State which began in 1948 
could continue uninterrupted even 
beyond 1950 and it did not lapse or 
get replaced by another Act of State”. 
In (1964) 6 SCR 461 = (AIR 1964 SC 
1043) (supra) the citizen claimed rizht 
on the basis of a Tharao granted by 
the Ruler before the merger. Arart 
from the fact that the Government of 
Bombay cancelled the right this Court 
held that the right granted by the 
Ruler was not recognised before 1250 
and the Constitution gave support to 
those rights which were extant on 
26th January, 1950. Fiddali failed on 
both the. grounds of recognition and 
existing law. The Act of State is 
illustrated by the making of peace and 
war, the annexation or cession of terri- 
tory, the recognition of a new Siate 
or new Government of an old State. 
Such acts have been held not to form 
the basis of action because they form 
the subject of political action in an 
Act of State. The sanction of an Act 
of State is political to all sovereign 
powers and that is why Munic_pal 


- Courts accepted that position. 


366. It is in this background 
that the Attorney General described 
Article 363 as embodying the coneept 
of paramountey being recreated in 
the form of a constitutional provision 
excluding interference by Courts in 
disputes relating to Instruments of 
Accession, Covenants and Merger 
Agreements. The Attorney Genzral 
did not submit that there was any 
paramountcy between the Republic 
and its citizens nor that there was any 
doctrine of paramountcy subsisting in 
our country after 1950 or that 


vived as a constitutional provision. 


Madhav Rao Scindia v. Union of India 


it sur- 
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Article 363 and the*other allied Arti- 
cles really reflect what the Makers of 
the Constitution picked up from the 
historical past and inserted in the 
Constitution. The Constitution pro- 
vided for recognition of Rulers by the 
President. This recognition was neces- 
sary because without it the Rulers 
could not be paid privy purses or en- 
joy their rights and privileges. 


. 367. These four Articles in the 
Constitution appear to be slightly un- 
realistic or anachronistic in a Repub- 
lican Constitution as it deals with citi- 
zens and the sovereignty of the people 
being reposed in the Republic. The 
founding fathers inserted these four 
allied Articles as rich hangings in a 
homely house. The real basis for Arti- 
cle 363 was that when the Constitution 
recognised the guarantee of privy 
purses and succession to the gaddi in 
the Merger Agreements and Covenants 
it was appreciated that if any dispute 
in regard to such agreements or cov- 
enants or any dispute as to any right 
accruing under or any obligation 
arising out of any provision’ of 
the Constitution relating to such 
covenants or agreements were 
allowed to be brought in a Court of 
law, the entire political relationship 
of the Dominion of India with the. 
Indian States in an aegis of Act of 
State might be upset and upturned by 
such litigation in Municipal Courts and 
there would be room for regret on 
many counts. If Article 363 were not 
inserted litigations would have gone 
on endlessly as some cf the Orissa 
Rulers commenced in the State of 
Seraikella case, 1951 SCR 174 = (AIR 
1951 SC 253) to undo the Orissa mer- 
ger agreements. 


368. The Constitution contem- 
plated political power of the Presi- 
dent to recognise Rulers. If people or 
disgruntled contenders for Rulership 
were allowed to litigate by challeng- 
ing either the recognition or by pre- 
ferring a claim of recognition, the 
Courts would not be capable of ad- 
judicating these disputes because the 
character and content cf the Presi- 
dent’s power of recognition of Rulers 
is political and is not limited by the 
personal law of succession. Again, if 
the President withdrew recognition of 
a Ruler and the latter came to a 
Court of law it would be equally im- 
possible for Courts to decide in an 
area which was consigned to the 
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President as an inheritance of political 
power from the domain of Acts of 
- State and privilege of Paramountcy. 
That is why Article 363 really em- 
bodied the principles -of Acts of State 
which regulated and guided the rights 
and obligations under the covenants or 
merger agreements by incorporating 
the doctrine of unenforceability of 
covenants or merger agreements’ com- 
ing into existence as Acts of State. 


369. The other reason for in- 
Sertion of Article 363 was that the 
rights accruing under -or obligations 
arising out of provisions of the Con- 
stitution relating to covenants or mer- 
ger agreements were imperfect 
rights. A question was posed that if 
there were rights as to succession, 
privy purse and privileges there 
should be a remedy. In the. first place, 
there are no legal rights as to recog- 
` nition of Rulership, payment of privy 
purse and enjoyment of rights. and 
privileges. Prior to the Constitution, 
the Rulers of Indian States could not 
start proceedings in Municipal Courts 
to enforce agreements or obligations 
arising out of covenants: or merger 
agreements because such rights’ and 
obligations were unenforceable on the 
ground of dealings under Acts- of 
State. The Constitution gave recogni- 
tion to guarantees under covenants 
. and agreements by the allied Articles 
291, 363 and 366 (22). The Attorney 
General characterised the payment of 
privy purse, enjoyment of rights and 
privileges and the recognition of 
Rulership -as imperfect rights - and 
obligations: Whatever rights and 
obligations are to be found in the mer- 
ger agreements and covenants were 
recognised by the Constitution in 
relation to those covenants and agree- 
ments. But the Constitution made 


such rights unenforceable in a Court- Sbligations.. 


of law. That is why these rights and 
obligations are called imperfect rights 
and imperfect obligations. Examples 
can be found of such imperfect legal 
rights when claims are barred by lapse 
of time or claims are unenforceable 
because of lack of registration. Thése 
imperfect rights and obligations are 
described in Salmond om Jurispru- 
dence, 12th Ed. at pages 233-234 to be 
exceptions to the maxim ubi jus ubi 
remedium because “the customary 
union between the rights and the 
rights of action has been for some 
special reasons severed”. Salmond 
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warns against confusing obligatoriness 
with enforceability. It is “because 
of unenforceability” that “these rights 
are sometimes termed imperfect”, 
Take for instance an ordinary con- 
tract of a merchant with the Govern- 
ment. If the contract is not in com- 
Pliance with Article. 299 it is unen- 
forceable. The merchant has a mere 
imperfect right, . 


“The ordinary imperfect right is 


~ unenforceable because some rule of 
law declares it to be so. 


One’s rights 
against the State are unenforceable, 
not in this legal sense, but in the sense 
that the strength of the law is none 
other than the strength of the State 
and cannot be turned or used against 
the State whose strength it is”. 
Imperfect rights are not based on 
morality. Many rights are wrecked 
on the rock of unenforceability. Act 
of indemnity is one illustration. Duty 
is legal, when sanction is attached to 
its breach. Sanction means the ap- 
pointed consequences of disobedience, 
Sanctionless duties are imperfect obli- 
gations. Really speaking imperfect _ 
rights and obligations are what 
authors of Jurisprudence describe as 
no claim in the jural opposites of claim 
and no claim”. <A statute barred debt 
cannot be recovered in a Court of law 
but if for somé reason the debtor pays 
it he cannot later sue to‘recover it. 
The creditor (sic) had no liability but 
only liberiy to pay. Liberty or pri- 
vilege begins where duty ends and no 
right exists. These imperfect rights 
are thus in the category of “no claim” 
beeause of lack of legal sanction for 
enforcement by the bar of unenforce- 
ability laid down in the Constitution. 


370. In our Constitution Arti- 
ele 363 is a positive Rule of un- 
enforceability of certain rights and . 
The Constitution is 
supreme and the provisions cannot be 
circumvented. This Court held in the 
Seraikella case, 1951 SCR 174 = (AIR 


-1951 SC 253) (supra) that Article 363 


is a bar in any dispute relating to 
covenants and merger agreement. In 
(1964) 6 SCR 461 = (AIR 1964 SC 
1043) (supra) this Court held that Arti- 
cle 363 precluded the Municipal 
Courts from considering and adjudica- 
ting upon any right under the Mer- 
ger Agreement and guarantees 
were matters for the political depart- 
ment of the State and were thus out- 
side the jurisdiction of this Court. 
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371. Again in Usman Ali 
Khams case, (1965) 3 SCR 201 = (AIR 


1965 SC 1798) (supra) this Court hald 
that the privy purse was a political 


pension and the payment was in rela- | 


tion to covenants and Merger Agr=e- 
ments, and, therefore, Art. 363 was a 
bar. In a recent decision of this. Court 
in (1970) 2 SCR 631:-= (AIR 1970 SC 
1946), it has been held that the re- 
cognition of rulership by the President 
is not an indicia of property but it 
entitles the Rulers to the enjoyment 
of Privy Purse contemplated in Azti- 
cle 291 and the personal rights, pr-vi- 
leges and dignities mentioned in Arti- 
cle 362 of the Constitution. It was 
also held that the recognition of ruler- 
ship by the President was an execu- 
tive and political power and Art-cle 
363 constitutes a bar to interference by 
Courts in a dispute arising by reason 
of recognition of rulership. 


372. Mr. Palkhivala submitted 
that there was no political power of 
the President who had only execucive 
power. The words “political power” 
denote power belonging to the State, 
its Government and policy. The Exe- 
cutive power has the political facez in 
many cases. To illustrate, the. ezer- 
cise of rights, authority and jurisiic- 
_ tion by virtue of any treaty or agzee- 
“ment (Article 73); Foreign Affairs 
(Entry 10 in List I of the Seventh 
Schedule); Entering into treaties and 
agreements with foreign countries and 
implementing of treaties, agreements 
and conventions in foreign countries 
(Entry. 14 in List I of the Seventh 
Schedule); War and Peace (Entry 15 
in List I-of the Seventh Schedule) and 
Foreign jurisdiction. (Entry 16 in 
List I of the Seventh Schedule). The 
power of recognition of Rulership is 
political because it-is exercised by the 
President in relation to Prince or 
Chief by whom any Covenant or 
Merger Agreement was entered into 
and the necessity for recognition arises 
from the Covenants and Merger 
Agreements. It is a political pcwer 
because it is not limited only to the 
law of succession or custom. The 
reasons of State policy will enter the 
field. It is also a political power be- 
cause it is not a compulsive power. 
If the scope of the power permits the 
President to recognise some one who 
is not entitled by law and custom zhen 
law and custom does not control it. 
By political power is meant that the 
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consideration which moves the Presi- 
dent is a matter on which the Court 


. will find no standard for resolving it 


judicially. “There is no judicial pro- 
cess to adjudicate upon such political 
consideration”. 


373. Article 363 is a non obst- 
ante clause. It is a constitutional man- 
date. The prefatory words in Art. 363 - 
“notwithstanding anything in the Con- 
stitution” exclude all other provisions 
of the Constitution from being attract- 
ed in disputes which fall within Arti- 
cle 363. There have been decisions of 
this Court on the meaning of the 
words “notwithstanding anything in 
this. Constitution” occurring in Arti- 
ele 363 and in Article 229. In the 
State of Seraikella case, 1351 SCR 174 
= (AIR 1951 SC 253) (supra) this 
Court held that Article 363 overrides 
all provisions of. the Constitution. In 
N. P. Ponnuswami v. Returning 
Officer, Namakkal Constituency, 1952 
SCR 218 = (AIR 1952 SC 64), Arti- 
cle 329 was construed to mean that. 
the jurisdiction of the High Court 
under Article’ 226 to interfere in 
regard to rejection of a nomination 
paper could not be challenged by a 
writ of ceritiorari to quash the pro- 
ceedings. This Court observed the 
difference between the words “subject 
to the provisions of this Constitution” 
occurring in Article 328 and “notwith- 
standing anything in this Constitution” 
occurring in Article 329 and held that 
the words in Article 328 could not 
exclude the jurisdiction of the High 
Court. The effect of a non obstante 
clause was also considered by this 
Court in. Aswini Kumar Ghosh v. 
Arbind Bose, 1953 SCR 1 = (AIR 1952 
SC 369). In that case Section 2 
of the Supreme Court Advocates Act, 
1951 provided that notwithstanding 
anything contained in the Bar Coun- 
cils Act, 1926 or in any other law 
regulating the- conditions subject to 
which a person not entered in the roll 
of Advocates of a High Court might 
be permitted to practise in that High 
Court every Advocate of the High 
Court shall be entitled as of right to 
practise in any High Court whether 
or not he is an Advocate of that High 
Court. The petitioner in that case 
insisted on the right to practise as an 
Advocate in the High Court at 
Calcutta by virtue of his being an 
Advocate of the Supreme Court. He 
made an application under Article 226. 
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The High Court of Calcutta rejected 
the application. There was an appeal 
as well as a writ petition under Arti- 
cle 32. This Court observed that the 
High Court had not correctly ap- 
proached the construction of Section 2 
by enquiring what the provisions were 
which that section sought to supersede 
and then place upon the section such 
a construction as would make the 
rights conferred by it co-extensive with 
the disability imposed by the super- 
seded provisions. This Court cbserved 
that first it would be ascertained as to 
what the enacting part of the section 
provides on a fair construction of the 
words used according to the natural 
and ordinary meaning and the non obs- 
tante clause was to be understood as 
operating to set aside as no longer 
valid anything contained in relevant 
existing laws which were inconsistent 
with the new enactment. 


374, 
must be allowed to operate with full 
vigour in its own-field. In Dominion 
of India v. Shrinbai A. Irani, (1955) 1 
SCR 206 = (AIR 1954 SC 596) Sec- 
tion 3 of Ordinance No. 19 of 1946 con- 
tained a non obstante clause with 
the words: 


“notwithstanding the expiration of 
the Defence of India Act, 1939, and the 
rules made thereunder, all requisi- 
tioned lands shall continue to be sub- 
ject to requisition until the expiry of 
this Ordinance and the appropriate 
Government may use or deal with any 
requisitioned land in such manner as 
may appear to it to be expedient’. 


The. non obstante clause was invoked 
in support of the submission that only 
those orders which would have ceased 
to he operative and come to an end 
on the expiration. of the Defence of 
India Act and the Rules were the 
orders which were intended to be con- 
tinued under Section 3 of the Ordi- 
nance. This Court held that although 
ordinarily there should be a close ap- 
proximation between the non obstante 
clause and the operative part of the 
section, the non obstante clause need 
not necessarily and always be co-ex- 
tensive with the operative part, so 
as to have the effect of cutiing down 
the clear terms of an enactment. The 
non obstante clause was held not to 
cut down the construction and restrict 
the scope of the operation of the 
enactment, but was to be understood 


The non obstante ‘clause 
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to -have been incorporated in the 
enactment by way of abundant caution 
and not by way of limiting the ambit 
and scope of the operative part of the 
enactment. The result was that all 
immoveable properties which when 
the Defence of India Act expired 
were subject to any requisition effect- 
ed under the Defence of India Act and 
Rules thereunder were to continue to 
be subject to requisition until the 
expiry of the Ordinance. 


375. Mr. Palkhivala submitted 
that ‘the petitioner’s contention that 
the order of the President was a 
nullity was not a dispute within Arti- 
cle 363. The ordinary meaning of dis- 
pute is a contention, a controversy, a 
difference: of opinion, a conflict of 
claims, and assertion of right on one 
side and tne denial of it by the other. 
In Stroud Judicial Dictionary it will 
appear that a dispute as to whether 
a thing is ultra vires is nonetheless 
as dispute within an arbitration 
clause. In United Provinces v. Gov- 
ernor-General in Council, 1939 FCR 
124 = (ATR 1939 FC 58) the plaintiff 
asked for a declaration that certain 
previsions of the Cantonments Act, 
1924 were ultra vires. The Governor- 
General in Council denied that the 
provisions were invalid and further 
contended that the dispute was not 
justiciable before the Court. It was 
held that Section 204 (1) of the Gov- 
ernment of India Act, 1935 conferred 
exclusive jurisdiction on the Federal 
Court in any dispute between the Gov- 
ernor-General in Council and any pro- 
vince if and in so far as the dispute 
involves any question (whether of law 
or fact) on which the existence or 
extent of a legal right depends. The 
law in that case was challenged to 
be ultra vires. The plaintiff denied 
the validity of the law and the res- 
pondent asserted its validity. It was, 
therefore, a dispute on which the exi- 
stence of a legal right depended. In 
the present case the dispute is whether 
the President has or has not the power 
to make the order impugned in these 
proceedings. ` 


376. The next question which 
falls for consideration is the meaning 
cf the words “right accruing under”, 
“any liability or obligation arising out 
af’, “any of the provisions of the 
Constitution”. It is obvious that if 
any right is said to accrue under or 
liability is said to arise out of any 
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provision of the Constitution, - the 
matter ends, there as far as those 
words are concerned. The contention 
of the petitioner that the Presicent 
has no power under Article 366 22) 
to make an order for darecognition is 
a right asserted by the petitioner 
under the provisions of the Constitu- 
tion and it is also the petitioner’s con- 
tention that the President has no right 
arising out of Article 266 (22) not to 
make an order of derecognition. Tt is 
necessary to have recourse to Article 
366 (22) and Article 291 to find out 
the nature of the petitioner’s cleim, 
the extent of the petitioner’s right on 
the one hand -and the nature of the 
order of the President and the exzent 


of the right of the President on the 


other. 


377. The most crucial word: in 
Article 363 are “the provisions of the 
Constitution relating to any such 
treaty, agreement, covenant, engage- 
ment, sanad or other- similar inszru- 
ments”. Mr. Palkhivala’s contention 
was that the order of the President 
under Article 366 (22) did not zive 
rise to a dispute in respect of a right 
accruing under the provisions of the 
Constitution relating to any agree- 
ment or covenant. Ordinarily, the 
word “relate” means to bring a taing 
or person in relation to another, to 
connect, establish a relation between, 
to have reference to, to be relézed, 
having relation to and to stand in 


some relation to another thing. This 
is the dictionary meaning. Mr. 
Palkhivala submitted that the pro- 


visions of the Constitution, viz., <Arti- 
cles 366 (22), 291 and 362 might have 
reference to the Covenant but were 
not related to the Covenant. Thaz is 
a mere verbal subterfuge because the 
word ‘relate’ is synonymous with the 
word refer. 


378. When Article 366 (22) was 
introduced in the Constituent Assem- 
bly as will appear from the Conszitu- 
ent Assembly Debates, Vol. 10 it was 
said that “the form in which the Rulers 
find recognition in the new Conszitu- 
tion in no way ‘impairs the democratie 
set up of the States.” Recognition of a 
Ruler was necessary for the limited 
purpose of payment out of privy curse 
and it had no other reference. In Ma- 
haraja Pravir Chandra Bhanj Deo Ka- 
katiya v. State of Madhya Pradesh, 
(1961) 2 SCR 501 = (AIR 1961 SC 
775) the Ruler of the State Bastar con- 
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tended that he was still a sovereign 
Ruler and an absolute owner of certain 
villages and that the provisions of the 
Madhya Pradesh Abolition of Proprie- 
tary Rights (Estates, Mahals, Alienat- 
ed Lands) Act did not apply to him. 
The Ruler of Bastar ceded to the 
Government of India full and exclusive 
authority in relation to the governance 
of the State and this Court held that 
the effect of the merger agreement was 
that a Ruler ceased to be a Ruler of 
an Indian State and under Article 366 
(22) of the Constitution a Ruler was 
recognised for the purpase of privy 
purse guaranteed under Article 291. In 
the Dholpur case, (1970) 2 SCR 631 = 
(AIR 1970 SC 1946) (supra) the claim - 
to recognition of Rulership is said to 
be neither a matter of inheritance nor 
a matter of descent by devolution. 
This power of recognition of Rulership 
is not traceable to any statutory autho- 
rity and it is not a power vested in the 
executive by virtue of a statute. This 
power is political power in the 
field of paramountcy to which the 
Dominion Government, thereafter the 
Union Government succeeded. Between 
the execution of the covenants and 
the commencement of the Constitution 
the Rajpramukh exercised the power 
of recognition upon political considera- 
tion. (See Umrao Singh Ajit Singh Ji 
v. Bhagwati Singh Balbir Singh, AIR 
1956 SC 15). The Constitution does not 
mention any right to be recognised nor 
any obligation to recognise Ruler. In 
Article 366 (22) which is a definition 
clause is embedded only the political 
power to recognise a Ruler. 


379. Succession to Rulership is 
not automatic in the sense that one who 
claims succession by law or custom is 
bound to be recognised. If it were so, the 
Constitution would have provided. 
Again, the words “for the time being” 
indicate that the recognition is neither 
for any fixed duration nor even for 
the lifetime of any person nor is a 
line of succession perpetuated. 


380. The power of recognition 
of Rulers existed during the British 
days. Between the Indian Indepen- 
dence Act, 1947 and the coming into 
effect of the Constitution Rulers were 
so described in covenants and agree- 
ments which were unenforceable in 
municipal courts on the ground of those 
being Acts of State. It cannot be said 
that there is any rignt to Rulership 
because the Constitution does not enact 
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that there shall be Rulers or that the 


President shall recognise Rulers.. 
Therefore there is no consti- 
tutional mandate of what was 


contended by the petitioner to be 
an institution of Rulership. There 
cannot be said to be a legal right to 
recognition because the power of the 
President to recognise for the time 


. being repels. any concept ‘of a legal- 


right to Rulership. The claim to re- 
cognition can only arise from the cov- 
enant or the Constitution. The claim to 
_Yecognition arises from the covenants 
and merger ‘agreements and not ‘from 


Art. 366 (22), because the covenants and. 


merger agreements were signed by the 
Rulers and guaranteed by the Govern- 
ment. Under Article 366 (22) it was 
that Ruler or his successor who could 
be recognised. The guarantee regard- 
ing succession to the gaddi according 
to law and custom is in the covenants 
and agreements. Such succession can 
only mean succession to the. Ruler who 
Signed the covenant. When the cov- 
enant guaranteed the succession, it 
Was guarantee of succession to the 
Ruler who signed the covenant. There- 
fore, the obligation: to recognise’ a 
Ruler arises only from the covenants 
- and agreements. There is no legal en- 
forceable right to. recognition under 
the covenant. No legal right to 
Rulership arises under Article 366 (22) 
either. If there were legal right, Arti- 
cle 366 (22) would have said that a 
Ruler means the Prince by whom any 
- covenant was entered into and who 
shall be recognised by the President 
as a Ruler. 


381. . The recognition of Ruler- 
ship does not exist in splendid isola- 
tion. The recognition of Rulership is 
intended only for the purpose of Arti- 
cle 291 and Article 362 in relation 
to covenants and merger agreements 
and for no other purpose. - Therefore, 
Article 366 (22) is a necessary and 
ancillary provision relating to Arti- 
cles 291 and 362. Without 
cognition of a Ruler. under Arti- 
cle 366 (22) no effect can be given to 
payment: of privy purse, guaranteed 
in the covenants and ee 


382. When ainsal for tħe 
petitioner submitted that -the order of 
the President was intended to abolish 


re- 
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the. concept of Rulership, he was 
reading into the Constitution, a per- 
„manent constitutional’ mandate for 
continuance of Rulers under the rubric 
of recognition of Rulers. Analogies 
between the President, Vice-Fresident, 
the Chief Justice and the Judges of 
this Court, the Judges of the High 
Court, the Public Service Commission 
and the Election Commission and the 
Rulers were drawn. to support the 
theory that Rulership was an institu- . 
tion like the offices mentioned. by way . 
of illustration. These - are. constitu- 
tional offices recognised by the Con- 
stitution. The sanction of these offices 
is the Constitution. It is sophistry to 
speak of Rulership as an institution. 
When institutions are recognised the 
Constitution has specifically designated 
and recognised them by names, like 
Devaswom in Article 290-A, the 
National Library, the Indian Museum 
.in List I Entry 62 of the Seventh 
Schedule, the Banaras Hindu Univer- 
sity, the Aligarh Muslim University, 
the Delhi University in List I Entry 63 
of the Seventh Schedule. Article 366 
(22) has no significance apart from 
Articles 291 ard 362. Inasmuch as 
there is no legal right to recognition 
it makes no difference whether there 
is derecognition of one Ruler sr dere- 
cognition of all the Rulers. It was 
said that there is no power of dere- 
cognition. This Court has held in the 
Dholpur case, (1970) 2 SCR 631 = 
(AIR 1970 SC’ 1946) (supra) that there 
is power to derecognise. The Consti- 
tution does not say that the President 
is bound to recognise a Ruler. It 
follows therefore that after derecog- 
nition he is not equally bound to re- 
cognise another person as Ruler. 


383. The second limb of Arti- 
cle 363 speaks of rights accruing under. 
or liability or obligation arising out of 
the provision of the Constitutian relat- 
ing to covenants or agreements. It is, 
therefore, to be seen whether Arti- 
cle 366 (22) relates to covenants or 
agreements. No person can be re- 
cognised as a Ruler. under Article 366 
(22) until first he entered into a cov- 
enant referred to in Article 291 or 

_ secondly he is recognised by the Presi- 
dent as the successor of the Ruler re- 
-cognised under the first part of Arti- 
cle 366 (22). Therefore, the claim to 
be recognised as a Ruler can only arise 
if he or his predecessor sign2d the 
eovenant. There is se and direct 
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_ relation to covenants. Counsel for the 
petitioner submitted that if the domin- 
ant 
the enforcement of the covenant 
neither Article 291 nor Article 366 (22) 
could be said to be related to the cov- 
enants or merger agreements. These 
words “dominant and immediate pur- 
pose of enforcement of the covenant” 
are new words and therefore these 
words can neither be read into the 
Constitution nor the meaning of the 
words “relate to” -be allowed to Lave 
such a constricted meaning by the 
introduction of alien words. 


384. 
enants and merger agreements were 
meant only for. the purpose of 
identifying the Rulers. Article 366 
(22) has been put in relation to Arti- 
cle 291 and Article 362 and one can- 
not abstract Article 366 (22) from the 
collocation of those Articles. All these 
three Articles 291, 362 and 366 (22) 
stem from the covenants and merger 
agreements and but for the covenants 
and merger agreements these Art-cles 
would have not been there in the Con- 
stitution. The entire concept of re- 
cognition comes from the covenants 
and merger agreements, and cannct be 
divorced from Articles 291 and 362. 
The object of Article 366 (22) was to 
subserve Articles 291 and 362 for 
understanding and giving effect to 
them. Ruler in Article 366 (22) is 
description of the person referred to 
in Articles 291 and 362. If the veti- 
tioner challenges the power of the 
President to derecognise him he claims 
that he has a right to continue s a 
Ruler which is a right related to cov- 
enants. 


385. Tt was said that if the 
President derecognises one the Fresi- 
dent was bound to recognise another 
person as his successor. In 195€ the 
Ruler of Baudh in Orissa died. The 
President decided not to recognise any 
successor to the Ruler.’ The widow 
was granted an allowance and.a suit- 
able residence was allotted to her use 
for her lifetime. Again in 1958 when 
Mahant Digvijay Das of Nandgaon 
died the Rulership of Nandgaon was 
allowed to lapse. The widow was 
granted allowance. No successor to 
the Ruler was recognised. In the year 
1968 when the Ruler of Delath died no 
successor to the Ruler was recogrised. 
fn the month of August, 1970 the 
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and immediate purpose was not . 


Tt was said thatthe cov- 
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-Rulership ‘of Malpur was also allowed. 


to lapse. In the case o? Baroda the 
Ruler was derecognised and during his 
lifetime his successor wes recognised 
as a Ruler. That was on grounds of 
misconduct. -These cases indicate that 
no legal right to Rulership was assert- 
ed. The President in recognising a 
Ruler need not follow law of succes- 
sion and above all there is no legal 
obligation on the President to appoint a 
Ruler. -The Attorney General and Mr. 
Mohan Kumarmangalam rightly said 
that the character and quality of re- 
cognition by the President was such 
that no duty was cast on the President 
to recognise any person as Ruler after 
he derecognised one since Article 366 
(22) did not contain .words of com- 
pulsion that a Ruler must be recognis- 
ed for each State and there must 
always be a Ruler for each State. 


386. It was said that the power 
of the President was used after the 
Constitution Amendment Bill was 
rejected by the Rajya Sabha. That 
is a totally irrelevant consideration 
and cannot prejudice or alter the Con- 
stitution. If the President has the 
power to derecognise, tke power will 
speak and hold good. 


387. Mr. Palkhivala relied on 
the decisions of this Court as also the- 
recent decision of the House of Lords 
in support of the proposition that if 
the order was a nullity there was no 
bar of jurisdiction. The decisions are 
Smt. Ujjam Bai v. State of Uttar 
Pradesh, (1963) 1 SCR 778 = (AIR 
1962 SC 1621); .(1964) 4 SCR 733 = 
(AIR 1964 SC 72); (19641 4 SCR 797 
= (AIR 1964 SC 381); 1966-2 
SCR 553 = (AIR 1366 SC 893) 
and Anisminie Ltd. v. Foreign Com- 
pensation Commission, 1969-2 AC 147. 
It is a general rule that where Parlia- 
ment has created new rights and du- | 
ties and has appointed. a specific Tri- 
bunal for their enforcement recourse 
must be had to that Tribunal alone. 
The jurisdiction of the Courts of law 
in those cases is ousted until statutory 
process has been completed except in 
so far as the Courts may prohibit the 
Tribunal from proceeding on the 
ground that it had no jurisdiction to 
determine a particular matter. In 
situations, where the Courts have no 
jurisdiction to intervene, they never- 
theless review the validity of the final 
determination by the chosen Tribunal 
either on the ground that the autho- 
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rity was not the one designated by 
the Act or where it was empowered 
to determine an issue it did not address 
itself to the matter committed to it 
or where it violated the rule of natural 
justice. All the decisions relied on by 
Mr. Palkhivala dealt with the power 
of the Court to interfere where 
a statute is-impeached as ultra vires 


or action under the statute is said: 


to be without jurisdiction or where 
action is said to be procedu- 
rally ultra vires-as in the case of 
Ujjam Bai, (1963) 1 SCR 778 = (AIR 
1962 SC 1621) (supra) 


alien purpose as in Pratap Singh’s 
case, (1964) 4 SCR 797-= (AIR 1964 
©- SC 72) (supra). or where an order of 
detention under the Defence of India 
Act was challenged in violation of the 
Act and also on the ground that it 
was mala fide as in Makhan Singh’s 
case, (1964) 4 SCR 797 = (AIR 1964 
SC 381) (supra). The decision of this 
Court in (1969) 3 SCR 662 = (AIR 
1969 SC 78) on which Counsel for the 
petitioner relied is again illustrative 
of the type of cases where Courts have 
interfered on the ground that the ap- 
pointed Tribunal did not comply with 
provisions of the statute or exceeded 
jurisdiction or failed to observe princi- 
ples of natural justice. ` é 


388. The decision of the House 
of Lords in the Foreign Compensation 
Commission case, 1969-2 AC 147 (Supra) 
on which the petitioner relied contain- 


ed a clause in a statute called the - 


Foreign Compensation (Determination 
and Registration of Claims) Order 
which provided for determination of 
compensation by the Commission and 
contained a section that the determi- 
nation by the Commission of any ap- 
plication made to them under the Act 
was not to be called in question in any 
court of law. It-was held that a fina- 
lity clause of the nature in that sta- 
tute protected determination which 


was not a nullity. The English Com-- 


pany owned property in Egypt. The 
property was sequestrated under thé 
provisions of a proclamation by the 
Egyptian Authorities. The plaintiff 
company sold the sequestrated pro- 
perty to an Egyptian organisation. The 
English Company made an application 
to the Foreign Compensation Commis- 
sion and claimed that they were 
entitled in the 

pensation Fund in 


respect of their 


or- where the. 
executive act was mala fide and for. 


Egyptian Com- 


A.I. R. 


sequestrated property. The Commis- 
sion made a determination that the 
plaintiff company ` failed to establish 
a claim. The plaintiff company then 
brought an acticn for a declaration 
that the determination was a nullity 
by contending that the Commission 
had ‘misconstrued the order in finding 
that the Egyptian organisation to 
whom the plaintiff had sold the pro- 
perty was the plaintiffs successors in 
title. The House of Lords held that 
the word “determination” was not to 
be construed as including. everything 
which purported to be a determination 
but was not in fact a determination 
because the Commission had miscon- 
strued the provisions of the order de- 
fining their jurisdiction. The ratio of 
the decision of the House -of Lords 
was not whether ; the Foreign Com- 


„pensation Commission made a 
wrong decision but whether the 
Commission enquired into and 


decided a matter which they had no 
right to consider. The Foreign Com- 
pensation Commission in that case held 
that the Egyptian organisation to 
whom the plaintiff company had sold 
the property was the successor-in- 
title and as the Egyptian organisation 
was not a British National, the Com- 
mission ‘rejected the claim of the 
English Company. These decisions deal 
with the jurisdiction of the appointed 
Tribunal, viz., whether the Tribunal 
has exceeded its jurisdiction- or has 
failed to exercise its jurisdiction. 


389. | In the present case, the 
question for consideration is the pro- 
vision of the Constitution which under 
some Articles confer jurisdiction on 
this Court and in another Article ex- 
cludes the jurisdiction of the Court. A 
private clause of this nature in the 
Constitution stands on an entirely dif- 
ferent footing.from a clause of that 
nature in other statutes. In ordinary 
statutes, statutory authorities are en- 
trusted with powers and duties. When 
a finality clause appears. in such sta- 
tutes, the courts interfere with acts or 
decisions of such statutory’ bodies -or 
authorities, by issuing writs of man- 
damus, prohibition or certiorari, on 
the grounds of commanding them to 
exercise their jurisdiction or not to 
exceed their jurisdiction or not ` to 
usurp any jurisdiction they do not 
possess or to observe the principles of 
natural justice or where the courts 
find that the acts or decisions are 
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tainted by extraneous consideration or 


collateral reasons or mala fide or 
fraud. 
390. In the present case, the 


petitioners have invokad the jurisdic- 
tion of this Court under Article 32. 
Article 32, is excluded by the opening 
words in Article 363.. It was saic by 
counsel for the petitioner that the 
order of the President was a nullity 
the petitioner’s property rights were 
invaded, and, therefore, the jurisdic- 
tion of this Court was attracted. The 
fallacy of the petitioner’s submission 
is in totally overlooking the provi- 
sions of Article 363 which exclud= in 
express and unambiguous terms the 
jurisdiction of this Court notwithstand- 
ing any provision of the Constitucion. 
The Courts.normally lean in favotr of 
stretching the jurisdiction but when 
the Constitution which invests this 
Court with jurisdiction with one hand 
divests it of jurisdiction with ancther 
in specifically designated disputes the 
attempt to overreach the Article which 
bars jurisdiction of courts will be 
totally impermissible. It is at this 
stage that the words of Holmes C. J. 
in Communications Assns. V. 
(1949) 339 US 382 will throw light. "The 
provisions of the Constitution are not 
mathematical formulae having heir 
essence in their form; they are organic 
living institutions transplanted rom 
English soil. Their significance is vital, 
not formal, it is to be gathered not 
simply by taking the words and a dic- 
tionary, but by considering their ori- 
gin and the line of growth”. 


Therefore, if the Constitution has olac- 
ed a restriction on the jurisdicticn of 
this Court, it will be trifling and tin- 
kering with the Constitution if this 
Court interfered in matters which 
were excluded from jurisdiction. It is 
well settled that what is forbidden 
directly cannot be achieved indirect- 


ly. 


391. In interpreting these four 
allied Articles when this Court finds 
that it has no jurisdiction it wil say 
so and in saying so, the jurisdiction of 
this Court is not whittled down ir any 
manner. The jurisdiction of this Court 
is all pervasive and all embracing in 
regard to fundamental rights of citi- 
zens. The petitioners are citizens but 
the rights they claim are recognition 
of rulership, payment of Privy Purse 
and enjoyment of princely privileges 
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which are not fundamental rights on 
account of unenforceability. These 
special rights belong to a world of 
their own and that is why the makers 
of the Constitution intertwined Arti- 
cle 363 with the allied Articles 291, 
363, 366 (22) as the forbidden frontiers 
of Courts. 


392. It is now to be found out 
whether there are disputes with regard 
to payment of Privy Purses and whe- 
ther such disputes can be said to arise 
out of the provisions of this Constitu- 
tion, and thirdly whether the provi- 
sions of the Constitution in Article 291 
relate to covenants and merger agree- 
ments. Mr. Palkhivala contended that 
there were no disputes as to payment 
of privy purses. This submission is 
unacceptable. The petitioner’s claim 
in the petition to continue to be recog- 
nised a Ruler is for the purpose of 
payment of Privy Purse. It is not 
suggested that a recognicion of Ruler 
is in the abstract. A recognition of a 
Ruler is not by itself property. When 
there has been an order of recognition 
of a Ruler the Ruler then becomes en- 
titled te payment of Privy Purse and 
enjoyment of other rights and privi- 
leges mentioned in Arts. 291 and 362 
respectively. For days there were dis- 
cussions, debates and disputes at the Bar 
as to whether there were disputes as to 
Privy Purses. The pleading and the 
affidavit evidence point with unerring 
accuracy that the petitioners claim 
Privy Purse, assert title to Privy Purse 
and insist on payment o? Privy Purse 
guaranteed in covenants and merger 
agreements and recognised in Article 
291 and by reason of provisions con- 
tained in Article 366 (22) which speaks 
of recognition of Rulers they ask for 
relief with regard to ecntinuance of 
recognition of Rulers and payment of 
Privy Purses. It is indisputable that 
the merger agreements and covenants 
not only speak of payment of Privy 
Purse but also mention guarantee of 
the Government in that behalf. These 
covenants and merger agreements 
were totally unenforceable prior to 
the Constitution. Article 291 is a con- 
stitutional recognition of the guar- 
antee regarding Privy Furse mention- 
ed in the covenants’ and agreements. 
Article 291 does not create any new 
and independent right cf payment of 
Privy Purse. Article 291 is related to 
the covenant and is not unrelated to 
the covenants and merger agreements. 
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393. When Article 291 was in- 
troduced in the Constituent Assembly 
as Article 267 it was said to give con- 
stitutional recognition to those guaran- 
tees and- to provide for the expenses 
being charged on the central revenues 
subject to such recoveries as might be 
made from time to time from the Sta- 
tes in respect of these payments. Arti- 
cle 291 (2) as it stood at the time of 
the commencement of the Constitution 
indicated that where territories of any 
Indian State are comprised within a 
State specified in Part A or Part B of 
the First Schedule, there shall be 
charged on and paid out. of the conso- 
lidated fund of that State such con- 
tribution, if any, in respect of the pay- 
ments made by the Government of 
India under clause (1) and for such 
period’ as may, subject to any agree- 
ment entered into in that behalf under 
clause (1) of Article 278 be determin- 
ed by order of the President. Arti- 
cle 278 of the Constitution as it stood 
in 1950 provided that the. Government 
of India might, subject to the provi- 
sions of clause (2) of Art. 278, enter 
into an agreement with the Govern- 
ment of the State. specified in Part B 


of the First Schedule with respect to | 


inter alia the contribution by such 
State in respect of any payment by 
the Government of India under cl. (1) 
of Article 291 and when an agreement 
was so entered into the provisions of 
Chapter I of Part XII of the Constitu- 
tion (Articles 264 to 291 under the 
title Finance) shall in relation to such 
States have effect subject to the terms 
of such agreement. Article 278 and 
Article 291 (2) were omitted by the 
Constitution (Seventh Amendment) 
Act, 1956 in the year 1956. By the 
same Constitution (Seventh Amend- 
ment) ‘Act, 1956 the First Schedule to 
the Constitution as it originally stood 
consisting of Parts A, B and C in 
regard to the States and the territories 
of India was repealed and substituted 
by the First Schedule containing the 
States and the Union territories. These 
provisions in the Constitution as they 
stood in 1950 indicated that Article 
291 embodied the.constitutional recog- 
nition for the fulfilment of the guar- 
antees and assurances given by the 
Government of India in respect of 
Privy Purses and provided for neces- 
sary adjustments in respect of Privy 
Purse entailed by changed circumst- 
ances and conditions. 
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394. This Court has held in 
(1964) 5 SCR 1 (AIR 1964 SC .444) 
that in order to give constitutional . 
recognition to the guarantees and as- 
surances under the Covenants and Mer- 
ger Agreements Articles 362, 363, 131 
proviso and 291 were incorporated in 
the Constitution. The Covenants and 
Merger Agreements did not have any 
legal sanction inasmuch as neither the 
Government of India Act, 1935 pro- 
vided for the same nor were these en- _ 
forceable in municipal courts. The 
sanction of the Covenants and Merger 
Agreements was purely political. The 


treaties in the United States. are en- - 


forced as law. It is not so in our Con- 
stitution nor is it so under the British 
law. During the British Rule in India 
political pensions were given to per- 
sons in Indian States. They were given 
because of reasons of State policy. 
When the Constitution came into: force 
the guarantee for the payment of the 
sums of money as Privy Purse contain- 
ed in the Covenants .and Agreements 
was continued by Article 291- but the 
essential political character of the 
Privy Purse was preserved by Arti- 
cle 363 by enacting that the guarantee 
could not be enforced in municipal 
courts. . - 


395. It might be asked here as 
to whether any Ruler of an Indian 
State without being recognised a 
Ruler by the President could prefer 
any claim to Privy Purse under Arti- 
cle 291. The answer would be in the 
negative, because the words of Arti- 
cle 291 in the Constitution predicate 
that where under any agreement or 
covenant entered into by the Ruler of 
an Indian State before the commence- 
ment of the Constitution the payment 
of any sum free of tax has been guar- 
anteed or assured to any Ruler of such 
State as Privy Purse (a) ° such sums 
shall be charged on and paid out of 
the consolidated fund of India and (b) 
the sums so paid to any Ruler shall be 
exempt from all taxes on income. The 
Ruler of an Indian State mentioned in 
the first part of Article 291 is different 
to the Ruler mentioned in Article 291 
(b). The latter refers to the Ruler 
defined under Article 366 (22) and 
recognised by the President. At once 
the provisions of Article 366 (22) are 
attracted to find out as to who that 
Ruler is. It is a Ruler who is recog- 
nised by the President as the Ruler of 
the State. It is because of the combin- 
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ed effect of Articles 291, 366 (22) and 
363 that this Court in 1965-3 SCR 201 
=(ATR 1965 SC 1798) (supra) held that 
Privy Purse was paid for political con- 
sideration and was not a right legally 
enforceable in any municipal czurt 
and the political character was pre- 
served by Article 363 sy taking Privy 
Purse beyond the reach of courts of 
Jaw. In 1961-1 SCR 779 = (ATR 1961 
SC 196) this Court said on a considera- 
tion of Articles 291 and 362 that «fi in 
disregard of the guarantee or assur- 
ance given under the covenant or 
agreement any legislation were made 
it could not be questioned in Court 
because of Article 363. It is true that 
Article 362 speaks of guarantee of 
rights other than that of Privy Purse: 


896. It was said on behalf of the 
petitioner. that the words “Chargei on 
and paid out of the Consolidated Fund” 
in Article 291 meant that a security was 
created in favour of the petitioner in res- 
pect of privy purse, and, therefore, a 
new and independent right was crested. 
It was-said that Article 291 was a self- 
sustaining or self-ordaining prov-sion. 
Article 291 draws its sustenance and vita- 
lity from covenants and merger azree- 
ments. If payment has not been guaran- 
teed under the covenants or merger agree- 
ments, Article 291 does not come into 
operation at all. Under Article 291 effect 
is to be given to the covenants and mer- 
ger agreements where payment of any 
sum has been guaranteed. Each covenant 
has to be examined and construed to 
give effect to the guarantee mentioned in 
the covenant and recognised in the Arti- 
cle. It will be utterly wrong to equate 
the words “charged on the Consolidated 
Fund” with “a charge by way of security”, 
because Art. 291 only gives effect to guar- 
antees in the covenants and agreements 
by charging the payment on the Cozsoli- 
dated Fund. Article 291 cannot be said 
to create a new right or a new obligation 
by charging the sum on the Consolidated 
Fund because the charge is only ir res- 
pect of the right and obligation wnder 
the covenant and it is therefore neither 
a new nor an independent right. It was 
said that the covenants and merger agree- 
ments were merely to be referred to for 
the purpose of identifying the Rulers and 
the privy purse. The identification is a 
verbal subterfuge. Assuming Article 291 
were a right enforceable a Ruler would 
have to prove first that he was a Ruler 
who was recognised by the President and 
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thus entitled to privy purse the payment 
whereof was guaranteed by the cove- 
nant or the merger agreement. Secondly, 
he would have to prove the covenant 
whereby he claimed a privy purse. For 
that again he would have to prove on 
the strength of the covenant or the mer- 
ger agreement. Proof is in aid of title. 
Proof is not dissociated from claim. 
Claim will fail without proof. Therefore, 
covenants and merger agreements are in- 
dissolubly bound up with Article 291. 


397. Again, there were different 
merger agreements with different Rulers 
providing for different sums for payment 
to the Rulers and also in some cases for 
payment of different sums to successors. 
The Orissa and Chattisgarh Merger Agree- 
ment did not mention about payment of 
privy purse to the successors to Rulers. . 
The Tehri Garhwal Merger Agreement 
mentioned also the heirs and successors 
of the Maharaja for payment of privy 
purse. The Rampur Merger Agreement 
mentioned certain amount as privy purse 
for the Nawab and a different sum for 
payment to the successors. The Bhopal 
Merger Agreement mentioned a certain 
sum for the Nawab and « different sum 
for his successor. The Agreement of 
Himachal Pradesh Rulers mentioned a 
certain sum for- the Ruler but did not 
mentioned about successors. The Bilas- 
pur Merger Ageement mentioned a cer- 
tain sum as privy purse of the Raja which 
was to include the allowanzes of the Yuv- 
raja but did not mention anything about 
successors, These differences illustrate 
that Article 291 is vitally related to the 
agreements and 
draw sustenance from them. 


898. The words “charged on and 
paid out of the Consolicated Fund” in 


` Article 291 mean that the sum shall not 


be submitted to the vote of Parliament, 
and Article 113 (1) makes a provision to 
that effect. Article 291 does not by it- 
self create any independent right of any 
Ruler to be paid .any sum out of any 
charged fund. If it were a charge,. it 
would be a debt which would be assign- 
able. If a Ruler were to assign or mort- 
gage or create a charge in respect of his 


-privy purse in favour of another person 


there would have been no legal validity 


. for such assignment and mortgage or 


charge. The reason is that there is no 
vested legal right in praesenti in favour 
of a Ruler. Again, a privy purse is a 
payment of a political character and is 
legally unenforceable. There is no right 
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either in rem or in personam in favour 
of a Ruler in regard to payment of privy 
purse. Supposing the privy purse were 
reduced would it be competent to a 
Ruler to maintain an action for payment 
of the entire sum. Article 863 would be 
an impediment and no court would be 
able to adjudicate the question. The 
words “charged on and paid out of the 
Consolidated Fund” are technical Parli- 
mentary expression for payment out of 
public revenues. These words have been 
borrowed from English Parliamentary 
Practice. These words have a specific 
legal history since 1816 when Consoli- 
dated Fund Act was p 
and in 1854 the English Act provided in 
2 Schedules as charges payable out of 
the Consolidated Fund and other charges 
upon which vote would lie. 


399. Prior to 1935 the system of 
presenting accounts before the legislature 
was under four heads, ie. transferred 
subjects, reserved subjects voted and non- 
voted items. In 1935 the Government of 
India Act, 1985 used the expression “charg- 
ed” in replacement of the expression 
“voted”. After the Constitution came 
into existence the same system continued 
for presentation of the Annual Financial 
Statement under Article 112 (2) and Ap- 
propriation Bill under Article 114 (1). The 
Estimates under Article 118 (1) were (a) 
sums required to meet the expenses as 
expenditure charged upon the Consoli- 
dated Fund and (b) the sum required to 
meet the other expenditure proposed to 
be met from the Consolidated Fund. The 
Appropriation Bill means (a) the grants 
made by the House of the People; and 
(b) the expenditure charged on the con- 
solidated fund but not exceeding in any 
case the amount shown in the statement 
previously laid before Parliament. Arti- 
cle 118 says that so much of the estimates 
as relates to expenditure charged upon 
the consolidated fund shall not be sub- 
mitted to the vote of Parliament but there 
is nothing to prevent discussion in either 
House of Parliament of any of these 
estimates. The expenditure is charged 
and removed from the vote of Parlia- 
ment. 


400. - In the English Parliamentary 
Practice what is charged is the expendi- 
ture that is to be made without vote of 
Parliament. These are first, a sum ap- 
propriated to a particular service which 
cannot be spent on another service, se- 
` condly, the sum appropriated is the maxi- 


passed in England’ 
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mum sum, and thirdly, it is available only 
in respect of charges which have arisen 
during one of the years to which the re- 
levant Appropriation Act applies (See May 
Parliamentary Practice, I7th Ed. 718). 
The tests used to determine whether the 
expenditure ‘nvolves a charge on the con- 
solidated fund are that a charge must be 
new and distinct, that it must be pay- 
able out of the exchequer and it is to 
be effectively imposed. In England it 
will appear that the Ministers of the 
Crown Act, 1987 in Section 4 enacts that 
a pension under that section is payable as 
of right. Section 7 of that English Act 
of 1937 used the expression “shall be 
charged and payable out of the Consoli- 
dated Fund.” These provisions in the 
English Act show first that the right to be 
paid is under S. 4 and the creation of a 
charge on the consolidated fund is under 
Section 7. 


401. The werds “charged on the 
consolidated fund” in Article 291 mean 
that the expenditure is non-votable and 
these are terms of public finance. Charge . 
on the Consclidated Fund is an account- 
ing arrangement before Parliament. Cer- 
tain expenditure is authorised out of pub- 
lic revenue as independent of Parliamentary 
ecntrol. Charge is meant for expenditure. 
The words “paid out of the consolidated 
fund” denote the source ‘from which the 
expenditure will be met. The words 
“charged and paid cut of the consolidat- 
ed fund” do not create any legal right 
in a party. The right to payment arises 
de hors the charge on the consolidated 
fund. The charge on the Consolidated 
Fund is for purposes of payment in ac- 
cordance with the guarantee and assurance 
of payment under the covenants and mer- 
ger agreements. The right to payment of 
privy purse arises from recognition by 
Art. 291 of guarantee payment of privy 
purse under a covenant. The scheme of 
Article 291 is similar to Article 290 where 
the expenses of any court or commis- 
sion or pension payable to any person 
who served before or after the commen- 
cement of the Constitution in connec- 
ticn with the affairs of the Union or the 
State are charged on the Consolidated 
Fund. Article 290-A which speaks of a 
sum of: Rs. 46,50,009 to be charged on 
and paid out of the Consolidated Fund of 
the State of Kerala every year to the 
Travancore Devaswom Fund is a differ- 
ent provision because it speaks of pay- 
ment to a designated person as a part of 
the Constitution. No such comparable 
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words are to be found im Article 291, 
namely, that the sums shall be paid to 
the Rulers. The reasons are twofold. 
First, payment of Privy Purses is under 
covenants or merger agreements and 
secondly these payments were charged 
on the Consolidated Fund of India 
because the payment was not out of the 
Consolidated Fund of any State. 


402. Originally, Article 291 con- 
tained the expression “paid out oi” in 
both sub-clause (a) of clause (1) and 
Clause (2) of Article 291 for the purpose 
of integration of finances, assets, and 
liabilities of the new Constitution as be- 
tween Federal Government at the Centre 
and the Indian States which guarar.teed 
payment of Privy Purse under covenants 
and merger agreements. The original 
Article 291 was the result of the decision 

`of the Constituent Assembly regarding 

sharing between the Consolidated Fund 
of India and the Consolidated Furd of 
Part A and Part B States regarding 2rivy 
Purse. 


408. Counsel on behalf oj the 
petitioner submitted that unless the words 
“charged on and paid out of the consoli- 
dated fund” mean security and right to 
be paid neither the President nor the 
Chairman or Deputy Chairman, nor the 
Speaker and the Deputy Speaker, nor 
the Judges of the Supreme Court, nor 
the Comptroller and Auditor-Geseral 
would have security as to payments. But, 
these persons do not derive their right 
to be paid from any covenant or m2rger 
agreement. Secondly, these persons hold 
offices under the Constitution wh=reas 
the Rulers do not. Thirdly, Articles 59 
(8), 97, 125, 148 (8) indicate in no uncer- 
tain terms that they shall be entitl- 
ed to such emoluments and allow- 
ances and privileges as may be de- 
termined by Parliament by law. In the 
case of the President, the Chairman, the 
Deputy Chairman of the Council of 
States, the Speaker and the Deputy 
Speaker of the House of the People Arti- 
cles 59 (8) and 97 provide that there shall 
be paid to them such allowances and 
salaries as may be fixed by Parliament, 
by law and until the provision in that 
behalf is so made such salaries and allow- 
ances as are specified im the Second 
Schedule. As for the Judges of this 
Court Article 125 (1) enacts that there 
shall be paid to the Judges of this Court 
such salaries as are specified in the 
Second Schedule. Article 148 (8) enacts 
that the salaries and other conditions of 
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the Comptroller and Auditor General 
shall be such as may be determined by 
Parliament and until they are so deter- 
mined, shall be as specified in the Second 
Schedule. Therefore, it was an unfor- 
tunate comparison made by Mr. Palkhi- 
vala between these persons and the 
Rulers. . To illustrate, scme of these 
persons become entitled to salaries by 
virtue of provisions in the Constitution, 
e.g. Article 125 directing payment of 
their salaries and therefore the charge on 
the Consolidated Fund in respect of such 
salaries e. g. in Article 112 (d) (i) cannot 
be intended again as a direction for pay- 
ment. 


404. It was said on behalf of the 
petitioner that in the covenants and 
merger agreements, the payment of Privy 
Purse was to be from all taxes where- 
as under the Constitution Privy Purse 
was to be exempt free of all taxes on in- 
come and therefore there was a new 
right. This is totally misreading Arti- 
cle 291 (b) where it is said that “the sums 
so paid to any Ruler shal: be exempied 
from all taxes on income.” The words 
“so paid” relate to the sum guaranteed 
under the covenants and the agreements 
and to the same sum charged on the Con- 
solidated Fund. It is only when payment 
is made to a Ruler that it shall be exempt 
from taxes on income. That is why the 
words “so paid to any Ruler” in Arti- 
cle 291 (b) indicate that when the sums 
are paid to a Ruler out cf the Consoli- 
dated Fund the sums shall be exempt 
from all taxes. The Constizution does not 
mention payment of Privy Purse to any 
particular person. One has to turn to 
the covenant and the merger agreement 
to have all the particulars of persons, 
sums guaranteed and assured. Article 291 
does not create any new and indepen- 
dent right but it merely gives constitu- 
tional recognition to guarantees under 
covenants and merger agreements which 
were and are unenforceable as those arise 
out of Acts of State. (See 1964-6 SCR 
461 = (AIR 1964 SC 1043) (supra).) Arti- 
cle 291 is strung with the covenants be- 
cause such sums in Article 291 (a) mean 
the sums guaranteed under covenants and 
merger agreements. The fons et origo 
is the guarantee contained in the Co- 
venants and Agreements. 


405. Another argument was ad- 
vanced on behalf of the petitioner that 
there was a substitution of rights under 
covenants and merger agreements by 


656 S C. [Prs. 405-410] Madhav Rao Scindia v. Union of India (Ray J.) 


Article 291, ‘The rights guaranteed under 
the covenants and merger agreements 
are matters to which Article 291 relates. 
The guarantee of payment under the 
covenants and merger agreements is 
recognised under Article 291. This Arti- 
cle gives effect to the covenants and 
agreements and it is related to these. 


406. There were some arguments 
that if the amount charged on the con- 
solidated fund on account of Privy Purse 
were not paid, the same would be carried 
over in the Consolidated Fund from year 
to year. That is not so because any sum 


charged on the consolidated fund is not 


carried to the next year but it lapses. 


407. . Article 862 has been held 
by this Court in Udaipur case, 1964-5 
SCR 1 = (AIR 1964 SC 444) (supra) to 
fall within Article 863. Article 291 has 
also been. held by this Court to fall with- 
in the bar of Article 863 in Nawab Us- 
man Ali Khan’s case 1965-8 SCR 201 = 
(AIR 1965 SC 1798) (supra). It was 
suggested that the only Article which 
could fall within Article 363 was Arti- 
cle 362 which was in closest proximity. 
That would be an erroneous approach to 
interpret the Constitution. Article 363 
uses the. words “provisions of the Consti- 
tution”. The word “provisions” indicates 
more than one Article. Even at the risk 
of repetition it has to be stated that Arti- 
cles 291, 862 and 866 (22) have a most 
direct and visible relation to Article 363. 


408. Mr. Palkhivala contended 
that the petitioner had existing rights to 
Privy Purse and privileges prior to the 
Constitution and that such existing rights 
were incorporated in the Constitution by 
Articles 294 (b) and 295 (1) (b) of the 
Constitution. It has ` been consistently 
held by this Court that till recognition, 


either express or a aay is ‘granted. by. 


the new sovereign, the Act of State con- 
tinues [See 1964-6 SCR 461 = (AIR 1964 
SC 1048) (supra)]. Therefore, the co- 
venants and merger, agreements were 
outside the jurisdiction of municipal 
Courts. The administration of the pro- 
vincially merged and centrally merged 
States -was by reason of the Extra Pro- 
vincial Jurisdiction Act, 1947 which 
applied the laws of the. Dominion of 
India to those merged States. It was 
only by reason of the merger agreement 
that the Dominion of India exercised 
such extra provincial jurisdiction. The 
Instruments of Accession did not confer 
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such authority. Even when Sections 290A 
and 290B were introduced in the Gov- 
ernment of India Act, 1985 administra- 
tion in the provincially merged States 
was still carried on on the ee of the 
merger agreement. [See Seraikella case 
1951 SCR 174. = (AIR 1951 SC 253) 
(supra): The merged States were not 
yet completely integrated with India. 


409. The States Merger (Gover- 
nors Provinces) Order, 1949 stated that as 
from the appointed day, i.e., the date of 
the commencement of the order 
1 August, -1949, the States specified in the 
Schedule “shall be administered in all res- 


- pects as if they form part of the provinces 


specified inthe heading of the Schedule.” 
Again in Section 7 of the States Merger 
(Governor’s Provinces) Order, 1949 it is 
stated that all liabilities in respect of loans, 
guarantees and other financial obligations 
of the Dominion Government as arise out 
of covenants of a merged State, includ- 
ing in particular the liability for the pay- 
ment of any sums to the Ruler of the 
merged State on account of his Privy 
Purse or to persons in the merged State 
on account of political pensions and the 


-like shall as from the appointed day be 


liabilities of the absorbing Provinces un- 
less the loan, guarantee or other financial 
obligation is relatable to central purpose. 
The Privy Purse is mentioned separately 
to and independently of loans, guaran- 
tees and other financial obligations. The 
character of the liability regarding Privy 
Purse is not changed by the States 
Merger (Governors Provinces) Order, 
1949. -The Act of State which com- 
menced with the Instruments of Acces- 
sion continued even after the merger 
agreements as has been held by this 
Court in- Vohra Fiddali’s case 1964-6 


SCR 461 = (ATR 1964 SC 1043) 
(supra). a 
410. The Hiabilities in Arts. 294 


(b) and 295 (1) (b) of the Constitution 
refer to other legal rights which were 
enforceable in court of law. Privy Pur- 
ses under the covenants and merger 
agreements were no such legal rights 
enforceable in a court of law for the 
obvious reason that if prior to be en- 
forced in a municipal court the 
Government would have demurred on 
the plea of act of State that plea in 
bar would be available to the 
Government of India as a defence to 
any claim under Articles 294 (b) and 
295 (1) (b). (See Union of India v. Gwa- 
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1964-7 SCR 892 at p. 908 =- (AIR 1964 
SC 1903 at p. 1913). Furthermore, 
Article 295 (1) (b) cannot apply becatse 
neither Privy Purse nor privileges ere 
matters enumerated in the Union List. 
Articles 291 and 362 are special provi- 
sions dealing with Privy Purses and 


privileges. Articles 294 (b) and 295 11) - 
(b) deal with devolution ` of liabilities - 


oft the Dominion and Part B States res- 
pectively. The Constitution has- dezait 
with Privy: Purse and privileges in 
separate Articles. Therefore, Articies 
294 (b) and 295 (1) (b) can have no zp- 
plication to Privy Purses and privile- 
ges. (See the South India Corpn. P) 
Ltd. v. The Secretary, Board of Reve- 
nue, Trivandrum, 1964-4 SCR 280 at 
p. 297 = (AIR 1964 SC 207 at p. 215) 
where this Court held that Article 372 
was a general provision and Art.. 277 


was a special provision and a special - 


provision was to be given effect.to zhe 
extent of its scope; leaving the gene- 
ral provision to control. cases where 
‘the special provision does not app_y.) 
The petitioner’ s contention on existing 
rights prior to the Constitution as well 
as continuance thereof fails. an 


411. Agreement to pay privy 
purses and to continue privileges of 


the Princes which were guaranteed by ~ 
before the. 
Constitution were all political agreé-- 


the Government of India 


ments born out of political bargains to 
- achieve integration of Indian’ States 
with the Dominion of India. This poli- 
tical bargain was carried into the. Con- 
-stitution by the insertion of Article 
291 for payment of Privy Purse, Arti- 
cle 362 for continuance of privileges 
and Article 366 (22) for recognitior. of 
Princes, and the political character xas 
preserved by inserting - Article 363 
which bars the jurisdiction of the ccurt 
. in respect of disputes arising out of 
covenants and agreements. and these 
Articles which are related to the 
covenants and agreements. ; 


412. “Mr. Palkhivalā contended 
that the order affected the rights of 
the petitioner under the Wealth Tax 
_ Act, the Income-tax Act, the Gift Tax 
Act, the Hindu Succession Act, the 
Estates Duty Act, Customs- Regulation, 
Code of Civil. Procedure, Code of Cri- 
minal Procedure and-Madhya Bharat 
Gangajali Trust Fund Act, 1954. The 
Wealth Tax Act, 1957 defines a Ruler 
as defined in clause (22) of Article 366 
of the Constitution and enacts certain 
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exemptions in respect of certain assets, 
namely the official residence in the 
occupation of the Ruler. The right of 
the petitioner under the- V/ealth Tax 
Act is dependent on being recognised 
as a Ruler by the President under Arti- 
cle 366 (22). If the order cannot be 
challenged for the reasons given above, 
the petitioner can have no right under 
the Wealth Tax Act, because the right 
under the Wealth Tax Act is derived 
only from his recognition as a Ruler 
under Article 366 (22). .Under the 


-Income-tax Act, 1922 (Section 4 (3) (x)) 


and the Income-tax Act, 1961, S. 10 
(19),, amount received by a Ruler as 


‘Privy Purse is not included as income. 


Under Income Tax Part B States Taxa- 
tion Concessions Order, 1950 the bona 
fide annual value of the palaces de- 


_clared by the Central Government as 


official residence of the Ruler is exemp- 
ted from taxation. Therecore, if the 
rights are derived from recognition of 
Rulership. by the President under Arti- 
cle 366 (22) and if the:reccgnition can- 
not be impeached no right arises. 
Under the Gift Tax Act, tax is not 
leviable on gifts out of Privy Purse . 
for: maintenance of relatives or for 


- performance of official ceremonies. If 


no Privy Purse is paid no question of 
any gift out of Privy Purse arises. 
Under-the Hindu Succession Act the 
Act shall not-apply to any estate which 
descends to a single heir by the terms 
of any covenant or agreement. Succes- 
sion is a right which can be claimed by 
heirs’ of the petitioners. The peti- 
tioners cannot have any fundamental 
right of any such right under the Hindu 
Succession Act. . Under the Estates 
Duty Act, exemption is given in res- 
pect of arry one building in-the occupa- 
tion of a Ruler declared by the Cen- 


‘tral Government as his official resi- 


dence. If-the petitioner disposes of his 
property he will not be affected. The 
duty will have to be paid by someone 
who -will inherit or succeed. As for the 
Customs Regulations exemption is 
available only to Rulers recognised by 
the President. When he ceases to be 
recognised no exemption applies. The 
trust properties arise only in the case 
of Madhya Bharat Gangajali Fund 
Trust Act; 1954. The Ruler of Gwa- 
lior is-one of the trustees and is the 
President. The trust will not fail. The 
trustees will continue and the. Act 
may have to be amended in a suitable 
manner. The Civil Procedure Code 
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grants exemption to Rulers from being 
sued. Exemption from being sued is 
not personal liberty within the mean- 
ing of Art. 21. Exemption from being 
sued is procedural advantage which 
will no longer be available. Again; sec- 
tion 197 of the Code of Criminal Pro- 
cedure is a procedural advantage. In 
all these cases the petitioner cannot 
complain in this Court because the 
position is derived from the recogni- 
tion of Rulership and Article 363 is an 
insurmountable and impenetrable bar. 


413. Recognition of Rulership 
is not a legal right. It is not a right 
to property. Privy Purse is not a legal 
right to property. There is no funda- 
mental right to Privy Purse. There is 
no fundamental right to Rulership. 


414.. A series of decisions of 
this Court have held that Article 363 


is a bar to rights to Privy Purse, per- . 


sonal rights and privileges, - recogni- 
tion of Rulership from being. -agitated 
in courts. These decisions have spoken 
the words of the Constitution. : 


415. The petitions, therefore, 
fail and are dismissed. Each party 
will pay and bear its” own costs. ` : 


ORDER 


416. In accordance with the 
opinion of the majority the Petitions 
are allowed and writs will issue declar- 
ing that the orders made by the Presi- 
dent on September 6, 1970, challenged 
here, were illegal and on that account 
inoperative and the petitioners will be 
entitled to all their pre-existing rights 
and privileges including the right to 
privy purses, as if the orders have not 
been made. The petitioners will get 
their costs of the petitions.. One hear- 
ing fee in those petitions in which the 
petitioners have appeared through the 
same counsel. i 


Petitións allowed. 
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Constitution of India, Article 133 
(1) — Single Judge of High. Court is 
a Court immediately below Division 
Bench of that High Court hearing 
Letters Patent appeal — When Division 
Bench sets aside judgment of ‘Single 
Judge it is a judgment of reversal and 
High Court cannot refuse certificate 


-of fitness for leave to appeal to the 


Supreme Court if other conditions of 


Article 133 (1) (a) and (b) are satisfied. 
AIR 1962 Mad 490, Reversed; AIR 
1963 SC 1279 and AIR 1963 sc 1322, 

1, on. (Para 7) 


Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 1279 (V 50) 
= (1964) 1 SCR 270, Ladli 
Prasad Jaiswal v. Karnal Distil- 
lery Co. Ltd 
(1963) AIR 1963 SC 1322 (V 50) 
= (1984): 1 SCR 475, Shri 
‘Durga Prasad v. ane Banaras 


Bank Lid. . 6 
Mr. K. J ayaram, Advocate, for 
Appellant. 


The following - Judgment of the 
Court was delivered by. 


` SHELAT, J.: — The ist respon- 


‘dent is the wife of the appellant and 
- the mother of the 2nd respondent. 


‘2. The two respondents obtain- 
ed a decree for maintenance against 
the appellant. On the.. appellants 
failure to pay the maintenance provid- 
ed under the decree, the respondents 
took out execution proceedings which 


ended in an order for sale of the ap- 


pellant’s property at which the Ist 
respondent, who also acted as the 
guardian of the 2nd respondent, then 
a minor, became the auction. pur- 
chaser; The lst respondent had, been 
previously granted leave by the Court 
to bid at the said auction sale. The 
amount of maintenance due till then 
to the respondents was set off 
against the purchase price. 


Two applications. were then 


3. 
filed by the appellant for setting aside 


the sale. The reasons urged in the 
applications’ were that the decree for 
maintenance provided separate main- 
tenance for the two respondents, that 
it -was accordingly not a joint decree, 
that the ist respondent, therefore, 
could not set off the whole of the 
arrears of maintenance due to her and 
respondent 2, and consequently, was 
bound to deposit in the Court the 
balance of auction price after deduct- 
ing therefrom arrears due to her. The 
applications were dismissed by the 
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execution Court. The appellant there- 
upon filed appeals in the High Court 
against the said orders of dismissal. A 
learned Single Judge of the Hh 
Court upheld the appellants conten- 
tions and allowed the appeals. In 
letters patent appeals filed by the r2s- 
pondents, a Division’ Bench of the 
High Court reversed the order passed 
by the learned Single Judge end 
allowed the appeals filed by the res- 
pondents. The appellant thereupon 
applied for a certificate to file an ap- 
peal to this Court under Art. 133 (1) 
of the Constitution urging that he 
was entitled to a certificate as che 
judgment of the Letters Patent Berch 
was one of reversal and the matter 
satisfied the test of pecuniary value, 
namely, Rs. 10,000/-, which was che 
relevant value for the purposes of zhe 
instant matter. 


4. The Division Bench which 
heard the application for certificate 
dismissed it holding that a Single 
Judge of the High Court exercising 
its appellate jurisdiction was not “a 
Court immediately below” the Division 
Bench of the same High Court which 
heard the letters patert appeals, and 
that the judgment of the letters patent 
Bench against which leave to appeal 
to the Supreme Court was sought for 
“was in effect so far as this High 
Court is concerned one of affirmanze”’ 
because as the only effective judg- 
ment of the High Court, it restored 
“the order of the Court of the frst 
instance upholding the execution sale. 


Gauri Shankar v. 


5. The appellant then obtained 
special leave from this Court, whch, 
however, was confined to. the question 
whether a single Judge of a High 
Court is a Court immediately belov a 
Division Bench of the same High 
Court which hears and disposes of a 
letters patent appeal provided under 
the Letters Patent of such a High 
Court. 


6. The question whether a 
Single Judge of a High Court trying 
a matter, either in exercise of the 
original jurisdiction of the High Ccurt 
or its appellate jurisdiction, is a Ccurt 
immediately below a Division Bench 
of that same High Court as provited 


’ in Article 133 (1) is new covered by 


two decisions of this Court, and there- 
fore, it is no longer necessary for us 
to go into any enquiry about such a 
question. In Ladli Prasad Jaiswal v. 
Karnal ‘Distillery Co. Ltd., (1964) 1 
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SCR 270 = (AIR 1963 SC 1279), a 
bench of five Judges disapproving the 
decisions relied on by’the High Court 
in this case held that the expressions 
ta Court immediately below” and “a 
Court subordinate to the High Court” 
had .different meanings, and were, 
therefore, not one and the same. This 
Court held that the test for deter- 
mining whether an aggrieved party 
has a right to appeal, other condi- 
tions being fulfilled, is not whether the 
judgment is of a Court subordinate to 
the High Court but whether the judg- 
ment is of a Court immediately below 
and that a single Judge of the High 
Court hearing a proceeding either as 
a Court of original jurisdiction or in 
exercise of appellate jurisdiction > is 
a Court immediately below. the Divi- 
sion Bench which hears an appeal 
against his judgment under the rele- 
vant clause of the Letters Patent. (See 
also Shri Durga Prasad v. The Banaras 
Bank Ltd., (1964) 1 SCR 475 = (AIR 
1963 SC 1322)). 


7. Accordingly, the High Court 
was not right in refusing the certifi- 
cate, if other conditions of Article 133 
(1) (a) or (b) were satisfied, on the 
ground that the judgment of the Divi- 
sion Bench was not one of reversal 
as the learned Single Judge of the 
High Court was not a Court im- 
mediately below the Division Bench of 
that High Court. The appeals, there- 
fore, have to be allowed which we do, 
but in the circumstances, there will 
not be any order as to costs. The 
cases will go back to the High Court 
and will be dealt with by the High 
Court in accordance with law and the 
observations made hereinebove. 


Order accordingly. 


AIR 1971 SUPREME COURT 659 
(V 58 C 122) . 
(From: Bombay)* 
, J. M. SHELAT AND 
C. A. VAIDIALINGAM JJ. 
Gauri Shankar Chittarmal Gupta, 
Appellant v. Smt. Gangabai Tokersey, 
Respondent. 


Civil Appeal No. 366 of 1967, D/- 
8-1-1971. 


*(Revn. Appln. No. 888 of 
10-1-1967 — Bom.) 
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(A) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), Section 12 (2) 
Demand notice. is not invalid 
merely because it does not give break- 
up of the sum which was claim- 
ed as due per month, (Paras 13, 14, 16) 


Thus where the tenant is in doubt 
_or requires clarification in respect of 
- the sum which is claimed per month 
in the notice as due it was held - that 
he. should have called for informa- 


tion on those points from the landlord. 


especially when he was sending replies 
through a lawyer to the notices issued 
by the laridlord. The mere state- 
ment by the tenant in his reply to the 
notice that the claim was excessive was 
not enough. It was clear from his 
conduct that he was fully ‘aware that 
the amount represented: the standard 
rent with the permitted. increases 
under the Act. Under such circum- 


stances it cannot be held that -there™ . 


was dispute between the landlord and 
tenant regarding the “amount... of 
- standard rent or permitted increases 
so as to attract Section 12 (3) (b). . 
(Paras 13, 14 and 16) 
i (B) Houses and Rents — Bombay 
Rents, Hotel and -Lodging House Rates 
Control Act (5T of 1947), Section 12 
(2) — Demand notice by landlord for 
permitted increases as due under -the 
Act is not effective only from date of 
notice. -` _ (Para 15) 
: There is nothing in the Act neces- 
sitating landlord to give first a notice 
under Section 10 or Section 10-C for 
permitted increases and then a further 
_ notice under Section 12. 
that the landlord charges the tenant at 
a higher rate and makes a demand 
at that rate: The date from which 
the demand would be effective would 
not be the date of intimation. - 


Thus it could not be said that. the. 


question of tenant’s being in default 
should have been considered only for 
the period subsequent to that date. 


(Para 15) 
Mr. V. s. Desai, Sr- Advocate, 
(Mr. S. S. Shukla, “Advocate, with 
him), for Appellant; Mr. V. M. 


Tarkunde and Dr. W. S. Barlingay, Sr. 
Advocatés (M/s. Ramesh Malik and 
Ganpat Rai Advocates, -with-them), for 
Respondent. 

The following Judgment of- the 
Court was delivered by - 

VAIDIALINGAM, J.: — This ap- 
peal, 


{Prs. 1-2] - Gauri Shankar v. Gangabai (Vaidialingam J.) 


It is enough. 


‘by special. leave, by the tenant 


ALR, 


of a residential “building, is directed 
against the order of the Bombay High 
Court dated January 9/10, 1967 in 


Civil Revision PREHCSEER No. 888 of. 


1965. 


2. The: short 
arises for consideration is whéther the 
High Court was justified in holding 
that the respondent landlord was en- 
titled to seek eviction of ‘the appellant 
on the ground that the latter had fail- 
ed to pay the standard rent includ- 


ing the permitted increases fòr -over a- 


period of six months. Incidentally the 


- question also arises whether the notice 


issued by. the ‘respondent on June 15, 


1955 is a valid oné under Section 12- 


(2) of the Bombay Rents, Hotel. and 
Lodging House - Rates “Control. Act, 
1947 (Bombay Act 57 of 1947), (herein- 
after to be referred as the Rent Act). 
The facts in so far as they are mate-~ 
rial are as follows: 


A building io as Lal 
Bungalow situate in Kurla. Road, 
Andheri, originally - belonged to the 
respondent and one Ratanbai. . The 


‘appellant: had taken on rent two rooms 


in the ground-flocr in the said building 
in or about 1940, agreeing to pay 

monthly rent -of Rs. -25.50. . In -1943 
the entire ground-floor including the 
two rooms, already occupied by the 
appellant were taken on a fresh lease 
by him on a monthly rent of Rs. 45/-. 
As disputes arose between the-.co- 
owners of the building, 
the institution. of a suit, a Receiver 
was appointed to take possession of 
the suit premises. The Receiver went 


-on collecting rent from the appellant 


at Rs. 45/- per month till March 1954 


and subsecuently: at Rs. 48/2/9. In or ` 


about November, .1964 the. co-owners 
settled their disputes and. the suit 
house was allotted to the share of the 
respondent. The respondent sent a 
notice through her lawyer on Decem- 
ber -21, 1954 to the appellant 
demanding a sum of Rs. 240/7/6,- being 
the- increments..in the Municipal Tax 
in respect of the building from March 
1, 1950 to November 30, 1954 at -/1/6 
per rupee per month. _It-was mention- 
ed by. the respondent that the said in- 
crements -were “made by the Parle- 
Andheri Municipality in the years 
1945 to 1947.. Certain further claims 


were also made in respect of water. 


charges, but we are now: not concern- 
ed with that-claim in these proceed- 
ings. By the said-notice the “respon- 


resulting in” 


question that 4 


¥ was 
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dent landlord also called upon the ep- 
pellant to vacate and deliver peaceful 
possession of‘the premises by. the ead 
of January, 1955. The appellant re- 
plied through his lawyer on January 
27,.1955. He called-upon the respcn- 


dent to prove her title to the property. 


in respect of- which the claim was 
being made. He pleaded that he had 
paid to the Receiver all his dues <il 
November, 1954, -as also all legitimate 
increments payable by him. He decin- 
ed to comply with the request. Žor 
surrender of possession of the premises 
on the- ground that: the said demand 
was illegal. The respondent by letzer 


of March 24; 1955 sent-through her. 


counsel, again reiterated her demand 


for payment of the increments in the 


municipal tax. She also gave notice 
to the appellant terminating ais 
tenancy and called upon him to deliver 
peaceful vacant possession by the end 

of April, 1955. There was some far- 
“ ther ‘correspondence between zhe 
parties and ultimately on June 15, 1955 
the respondent. sent a lawyer’s notice 
calling upon the appellant to pay a 
sum of Rs. 315/9/- within ` the period 
mentioned therein. The appellant was 
informed that the said amount repre- 
sented: (a) Rs. 262/15/6 ‘being zhe 
arrears of rent, including the amount 
of the increment in Municipal taxes 
due by you for five.months from ist 
December, 1954 to 30th April, 1955 at 
Rs. 52.9.6 per month’, and (b) Rs. 52/9/6 
‘as compensation for use and occu7a- 
tion of the suit premises for the moath 
of May, 1955. $ 7 


3. Tt will be noted that in this 
notice the respondent claimed arrears 
of rent including the amount of in- 
crement in municipal taxes and that 
the total amount per month was at 
Rs. 52/9/6. “Claim by way of arrears. 
of rent including the'increments in 


municipal taxes was fcr a period of - 


five months from December 1, 1954 to 
April 30,- 1955 and compensation was 


further claimed for one month. ‘The 


appellant again sent a reply through 
his counsel on July 1, 1955.. In chis 
reply he had stated that the claim con- 
_tained in the notice. dated June 15, 


1955 was very much in excess of what. 
It was- 


further stated that the monthly. rent’ 


actually “due by him. 


of the premises was only Rs. 45/- and 


that the municipal tax recoverable. 
2/18/- per. mozxth. 


was also only Rs. 
He, however, admitted: that from April 
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1. 1954 there was an addition to the 
rent according to law, but he stated 
that he has paid rent at Rs. 48/2/9 — 
including all taxes from April 1, 1954. 
Admitting that he was in arrears of 
rent with all- charges from December 
1, 1954, he stated that he was prepar- 
ed to remit the dues till June, 1955 
though the demand was only for the 
period ending May, 1955. It was fur- 


“ther stated that -a -cheque for Rs. 


337/3/3 representing the arrears at 
Rs.. 48/2/9 for seven months from 
December 1, 1954 to June 30, 1955 was 
also being enclosed along with the re- 
ply. It is seen from the further letter 
sent by the respondent on July 12, 
1955 that the cheque, received along 
with the reply, was dishonoured. In 
consequence the appellant was again 
called upon to remit the amount as per 
the notice of June 15, 1€55 together 
with an additional sum of Rs. 52/9/6 as 


“compensation for the month of June, 


1955. The appellant again’ replied on 
July 21, 1955 requesting the respon- 
dent to return the cheque and pro- 


‘mising to send the amount in cash. 


The appellant has further stated in his 
reply that the amount claimed as due 
till the end of June, 1955 was ex- 
cessive and illegal.- 


4, Thé respondent instituted on 
October 9, 1955 in the Court of Small 
Causes, Bombay, the suit, out of which ` 
the present proceedings arise, for 
evicting the appellant from the suit 
premises. The respondent averred 


. that the appellant’s tenancy had been 


terminated by the notice of March 24, 
1955. One of the grounds for eject- 
ment was stated to be that the appel- 
lant had failed to pay the full and due 
amount of rent in respect of the suit 
premises at Rs. 52/9/6 per month from 
April 1, 1954. The break up of this 
amount has been given as: (a) month- 
ly rent Rs. °45/-;. (b) Rs. 3/6/- on ` 
account of increase in rent at 74% 
from April 1, 1954 plus Rs. 4/3/6 per 
month on account of permitted in- 
creases due to increase in municipal 
taxes. The respondent also relied on 
certain additional grounds for seeking 
ejectment, such as non-payment of 
water charges and converting an open 
verandah into a room without the con- 
sent of the landlord. However, in 
view of the findings of the Courts 
below, these additional grounds no’ 
longer survive. 
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5. The appellant contested the 
suit pleading that there has been no 
termination of the tenancy and that 
no valid and legal demand has been 
‘made regarding arrears of rent and 
permitted increases. In fact he plead- 
ed that the demand made was in 
excess of the actual amount payable 
by him. He further pleaded that the 


respondent was not entitled to ask for’. 


his eviction from the premises. . 


6. The Court of Small Causes 
by its judgment of February 26, 1959 
dismissed the suit holding that the 
demand of rent made in the notice of 
June 15, 1955 was not a proper demand - 
and as such the landlord was not en- 
titled to ask for eviction on the 
ground of non-payment of rent. The 
Court, however, recorded a concession 
made on behalf of the appellant ` that 
the notice dated June 15, 1955 should 
be treated as a notice under, Section 
12 (2) of the Act and the rate at 
which the arrears were ` claimed, 
namely, Rs. 52/9/6 per month for the 
period from December 1, 1954 to May - 
31, 1955 was correct as per the break 
up of figures given in the claim made 
in the suit. The further concession 
that the rent, according to the de- 
mand, was not paid till the filing of 
the suit, was also noted by the Court. 
However, the Small Causes Court took 
‘the view that before a tenant could 
be made liable to pay the permitted 
increases and in consequence to tréat 
him as a defaulter for non-payment of 
such amount, it was obligatory on the 
part of the landlord to have made a 
demand for the payment of the per- 
mitted increases. In this case, the 
demand having been made only on 
June 15, 1955, the tenant was bound 
to pay the permitted increases only 
from that date and not for any period 
anterior thereto and hence the tenant 
cannot be considered to be a defaulter 
so as to give a right to the landlord 
to ask for eviction. The appeal filed 
by the-respondent before the Appel- 
late Bench of the Small Cause Court 
was summarily rejected on Novem- 
ber 27, 1964. However, on revision, 
the High Court set aside the order of 
dismissal passed by ‘the Appellate 
Bench and remanded the appeal for 
- disposal after giving reasons. After 
remand, the Appellate Bench by its 
judgment dated April 6, 1965 differed- 
from the view of the Trial Judge and 
decreed the respondent’s suit. The 
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Appellate Bench held that there has. 
been a proper notice to quit issued by 
the respondent. It further held that 
the notice dated June 15, 1955 was a 
valid one and as the appellant was in 
arrears for six months, and. not having 
paid the amount demanded -within one 
month, the landlord was entitled to 
an order for evicting the appellant. In 
fact the Appellate Bench. was of the 
view that in view of the concessions 
made by the counsel for the appellant 
and noted by the Small Cause Court, 
it was not open to the appellant to 
contend that the rate at which the 
rent was claimed, namely, Rs.. 52/9/6 
per month was not the correct amount : 
payable by him. ` 


A The appellant . TEE the 
Her before the High Court in Civil 
Revision Application No. 888 of 1965 
which was dismissed by the order 
dated January ers 1967, holding that 
the demand made by the respondent 
was legal and that the notice dated 
June 15, 1955 was a valid notice under 
Section’ 12 (2) of the Act. The High 
Court has held that the claim of the 
respondent comes.under Section 12 (3) 
(a) of the Act and as such he was 
entitled to have a decree in his favour 
for eviction of the appellant. 


o 8 Mr. V. S. Desai, learned 
counsel for the - appellant, has raised 
iwo contentions: (i) the respondent 
having issued the notice on June 15, 
1955 demanding. the permitted in- 
creases, the question of ` appellant’s 
being in default should have been con- 
sidered only for the period subsequent 
to that date.and as no such default has 
been established, the order for evic- 
tion is not legal; (ii) in any event the 
appellant having contested the demand 
of the respondent, the position in law 
is that there is a dispute regarding the 
standard rent and permitted increases 
between the landlord and the tenant 
and, therefore, Section 12 (3) (a) does 
not- apply so as to entitle the respon- 
dent to have an order for eviction. A 
minor contention was also raised by 
Mr. Desai. that the notice .dated June 
15, 1955 does not satisfy the require- 
ment of Section 12 (2) and hence the 
suit for eviction was not maintainable, 


9. In our opinion, none of these 
contentions has any substance and all 
of them can be disposed of together. 

10. it is now necessary. to ad- 
vert to certain provisions. of the Act. 
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Section 5 cl. (7) defines “permitted in- 
crease” as meaning an increase in rent 
permitted under the provisions of zhe 
Act. Clause (10): defines “standard 
rent” in relation to a premises. 
Section 7 puts an embergo against a 
landlord receiving any rent- higīer 
than the standard rent except in zhe 
circumstances mentioned therein. One 
such circumstance is when the laad- 
lord is entitled to recover such in- 
crease under the provisions of the Act. 
Section 10 permits the landlord to 
make an increase in rent by an 
amount not exceeding the ‘increase 
paid by him to a local authority. any 
rate, cess or tax imposed or levied. 


11. Section 10-C again permits 
the landlord to make an increase in 
the rent of the premises referred to 
in column (1) which were let on or 
before September 1, 1940 by an acdi- 
tion to the rent at the rates speciiied 
in column (2). In this case the finding 
of the Courts is that the premises in 
question is covered by item No. 2, in 
Column (1) “dealing with residential 
premises, rent of which exceeds 
Rs. 20/- per month, but does not exczed 
Rs. 80/- per month”. Therefore, it 
follows that the respondent was en- 
titled to claim an increase in the 
rent by an amount not exceeding 
74% of the standard rent.. It may be 
mentioned that Section 10-C was add- 
ed-by the Bombay Act 61 of 1953. 
Section 11 enables the. Court to fix 
standard rent and permitted increases 
in the circumstances mentioned there- 
in. Sub-sections (1), (2), (3) (a) and. (3) 
(b) of Section 12, which-are material 
for the present purpose are as follews: 


“Section 12 (1): A landlord shall 
not be entitled to-the recovery of pos- 
session of any premises so long as 
the tenant pays, or is ready and will- 
ing to pay, the amount of the 
standard rent and permitted increases, 
if any, and observes ard performs the 
other conditions of the tenancy, ir- so 
far as they are consistent with the 
provisions of this Act. 


(2) No suit for recovery of pos- 
session shall be instituted by a lend- 
lord against a tenant on the ground of 
non-payment of the standard rent or 
permitted increases due, until the əx- 
piration of one month next after 
notice in writing of the demand of the 
standard rent or permitted increases 
has been served upon the tenant in 
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the manner provided in Section 106 of 
the Transfer of Property Act, 1882. 


(3) (a) where the rent is payable 
by the month and there is no dispute 
regarding the amount of standard rent 
or permitted increases, if such rent or 
increases are in arrears for a period of 
six months or more and.the tenant 
neglects to make payment thereof un- 
til the expiration of the period of 
one month after notice referred to in 
sub-section (2), the Court shall pass 
a decree for eviction in any such 
suit for recovery of possession. 


(b) In any other case, no decree 
for eviction shall be passed in any 
such suit if, on the first day of hearing 
of the suit or on or before such other 
date as the Court may fix, the tenant 
pays or tenders in Court the standard 
rent and permitted increases then due 
and thereafter continues to pay or 
tender in Court regularly such rent 
and permitted increase till the suit is 
finally decided and also pays costs of 
the suit as directed by the Court”. 


12. The contention raised by 
Mr. Desai is that in this case the 
notice dated June 15, 1955 is not valid 
and in accordance with Section 12 (2) 
of the Act as no particulars have been 
given so.as to make the appellant 
know how the amount of a sum of 
Rs. 52/9/6 has been arrived at. The 
counsel further contended that when 
the appellant replied stating that the 
claim is excessive it follows that there 
is a dispute regarding the permitted 
increases and therefore, the matter 
should have’ been dealt with under 
Section 12 (3) (b) and not under Sec- 
tion 12 (3) (a) of the Act. We are 
not inclined to accept this contention. 


13. No doubt the notice dated 
June 15, 1955 does not give the break 
up for the sum of Rs. 52/9/6, which was 
being claimed per month. We have 
already referred to the concession made 
by the counsel for the appellant be- 
fore the Small Cause Court that the 
break up given in the claim made by 
the respondent is correct and that the 
sum demanded under the notice is the 
proper amount that the landlord was 
entitled to claim. Normally, this con- 
cession is enough to come to a conclu- 
sion that the appellant was perfectly 
aware about the nature and quantum 
of the permitted increases that were 
being demanded by the notice dated 
June 15, 1955. 
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14. Even otherwise if the ap- 
pellant was in any manner of doubt 
on this point or required any clarifica- 
tion from the respondent, normally, he 
should have called fòr information on 
those points especially when he was 
sending replies through a lawyer to 


the notices issued by the respondent. 
Excepting baldly saying that the claim. 


. [was excessive, he never cared to ask for 
any particulars. The appellant must 
have been well aware that the standard 
rent in this case is Rs. 45/- per month 


and that the respondent was entitled to. 


an increase not exceeding 74% under 
Section 10-C. Further he must also be 
well aware that the respondent was 
further entitled to claim increases on 
account of payment of municipal taxes 
to a local authority under Section 10 
of the Act. That the -appellant was 


well aware of. this is clear from his - 


reply dated July 1, 1955 wherein he 
has stated that the municipal tax is 


only Rs. 2/13/- and that he has been- 
paying the same to the Receiver; That’ 


the increases that the respondent 
was entitled’ to get under Sections 10 
and 10C. were Rs. 4/3/6 and Rs. 3/6/- 
respectively, is not challenged. Adding 


these two items to the standard rent. 
_of Rs. 45/- it follows that the total 


monthly amount claimed in the sum of 
Rs. 52/9/6 was perfectly correct. 
We are not- inclined to ac- 


cept the contention - of Mr. Desai that 
the permitted increases demanded by 
the Jandlord will take effect only from 


June 15, 1955. We are of the opinion | 


that it is sufficient if the landlord 


charges the tenant at a higher rate and - 


makes a demand at that rate and that 
the date from which the demand- would 
be effective would not be the date of 
intimation. So far as we could : see 


there is nothing in law to prevent the - 


Iandlord making the increase at the 
time of giving the notice. Section 12 
(3) (a) itself gives the tenant a period 
. jof one month for complying with the 
demand for arrears of rent for a period 
of six months or more and it is only 
if the amount is not paid within that 
period, the landlord is entitled to file 
a suit. There is nothing in the Act 
which requires a landlord to give first 
a notice under Section 10 or 10C and 
then a further notice under Section 12. 
In this case .the landlord has given .a 


notice on June 15, 1955 calling upon. 


the appellant -to pay the arrears due 


from December 1, 1954. There is no ` 


controversy that the amount was not 


A.L R. 
paid till the institution of the suit 


-When that is so, it follows that the 


appellant was in arrears for a period 
of six months or more and that he had 
further neglected to make the pay- 
ment until the expiration of one month 
after the notice dated June 15, 1955. 
That ‘this notice was one ‘under Sec- 
tion 12 (2}-of the Act, has been admit- 


‘ted before the Small Cause Court ` on 


behalf of the -appellant. The mere 
fact that the said notice does not give 
the break up for the claim of 
Rs. 52/9/6 does not make it also invalid 
notice under Section 12 (2)... 


_ 16... We have already referred 
to the correspondence - between the. 
parties and pointed out that the appel- 
lant at no stage asked for any clarifi- 
cation or further particulars from the 
respondent.. Except making an allega- 
tion that the claim of the respondent 
is excessive, the appellant was not 
prepared to squarely face the issue, if 
he had-any doubt, by calling upon the 
respondent to give particulars as to 
how the sum of Rs. 52/9/6 was made 
up. This conduct clearly shows that 
the appellant full well knew that the 
said amount represents the standard 
rent. with the permitted increases 
under the Act. Under these circum- 
stances, it cannot be considered that-in 
this case there was a dispute between 
the landlord and the tenant either re- 
garding the amount of the standard 
Tent or permitted increases. We are in 
agreement with the reasoning of the 

High Court on this aspect. 
17. - The appeal fails and is dis- 
missed with. costs, 
oa ; Appeal dismissed. 
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for want of jurisdiction does not 
. operate as res judicata in subsequent 
suit. (Case law discussed). 

: (Paras 20, 24. 25) 

The test of res judicata is „the 
identity of title in the two litigations 
and not the identity of. the aciual 
property involved in the two cases but 
the previous décision must be on2 on 
a title in respect of which a dispute 
has been raised and which dispute was 
heard and finally ¢ecided by the 
Court. . Once the decision on question 
of title becomes final if operates as res 
judicata even if the. value of. the sub- 
ject-matter on which ihe former 4eci- 
sion was pronounced. was . zom- 
paratively very trifling. Wher the 
decision was given by trial Court after 
contest it operates. as res judicata 
even if appeal therefrom might have 
been dismissed on some’ preliminary 
grounds’ like limitation. (Case law 
discussed.) (Paras 20, 24, 25) 


` Cases Referred: Chronological . Paras 
(1967) AIR 1967 SC 591 (V- 54) ; 
= (1964) 2 SCR 310, Pulavarthi 
Venkata Subba Rac v. Valluri 
Jagannadha Rao. A l 
(1966) AIR 1966 SC 1332 (V 53) 
= (1966) 3 SCR 300, Sheodan- 
_ Singh v. Smt. Daryao Kunwar 24 
(1953) AIR- 1953 SC 33 (V 40) | 
= (1953) SCR 154; Raj Lakshmi 
Dasi v. Banamali Sen- -> 9 
Mr. D. N. Mukherjee, - Advccate, 
for Appellants, (In all the Appeals). 
The following. Jaudgment of the 
Court was delivered by a ae 


VAIDIALINGAM J.; — These two 
appeals on certificate .are dirzcted 
against the judgment of the Calcutta 
‘High Court dated March 27, 1962 in 
First Appeals from the Origjinal 
. Decree Nos. 311 and 312 of 1956. . 


. 2.. Two plots of land bearing 
No. 936 of Mouza Asansol and. plot No. 
9202 of Mouza Asansol ` Municipality 
were acquired under the Land Acquisi~ 
tion Act. The notification under Sec- 
tion 4 of the Land Acquisition Act 
dated December 13, 1947 was publish- 
ed in the. Calcutta Gazette of 25th 
December, .1947.. The declaration 
under Section 6 dated December 30, 
1947 was published’ in the Calkcutta 
Gazette on 8th January, 1948. For 
plot No. 936 of Mouza Asansol measur- 
ing about 31 acres, tae Land Acquisi- 
tion Collector awarded a total com- 
‘pensation of -Rs. 1707/- including 


‘on .thée strength of this 
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Rs. 13/1/6 on account of the landlord’s 
interest. The entire compensation in 
respect of this plot was directed to 
be paid to Bhaktbala Dasi, the sole res- 


. pondent in Civil Appeal No. 436 of 


1967. Im respect of plot No, 9202 of 
Mouza Asansol Municipacity, the Land 
Acquisition Officer awarded as com- 
pensation a sum of Rs. 825/15/6 includ- 
ing Rs. 6/5/6 on: account of the land- 
lord’s interest. -This entire amount of 
compensation was directed to be paid 
to Bhaktbala Dasi and her sister 
Subasini Dasi: 


3.. It may be mentioned that 
Bhaktbala Dasi is the first respondent 
and on the death of Subasini Dasi, her 
son Sunil Kumar Roy, who has been 
impleaded in the ‘proceedings is the 
second respondent in Civil. Appeal 
No. 437 of 1967: Before the Land 
Acquisition Collector, in. respect of 
both these plots, one Kashi Nath Dawn 
claimed title to the land and as such 


-to the entire compensation amount. 


The appellants: in these two appeals 
are the legal representatives of Kashi 
Nath Dawn. 


4. The -case of Kashi Nath 
Dawn was that both the plots of land 
belonged to Panchanan Roy, husband 
of Subasini Dasi, against whom a 
money decree had been obtained by 
one Jatin Kumar Roy. In execution 
of the money decree (Execution Case 
No. 120 of 1929, Subordinate Judge’s 
Court, Asansol), the decree-holder 
brought these two items and certain 
other properties to sale. Kashi Nath 
Dawn claimed to have purchased these 
items.in the Court sale and obtained 
the sale certificate. Ex. 2. .The sale 
was confirmed on. November 27, 1930 
and delivery of. possession was also 
taken on- December 10, 1930. It was 
purchase in 
Court ‘auction that Kashi Nath Dawn 
claimed title to the two plots. 


5. The case of Braktabala Dasi, 
who alone contested the zlaim of Kashi 
Nath Dawn -.was briefly as follows: 
Panchanan Roy had no title to the 
properties and that on the other hand 
they belonged to Ramanugraha Roy, 
who died. leaving his widow 
Manmohini ahd- three - daughters, 
Santabala, Subasini and Bhaktabala. 
On the death of Ramanugraha Roy, 
his widow Manmohini succeeded to the 
property as life estate holder. As 
Santabala died shortly ` after her 
father’s death, the properties devolved 
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on the other two sisters namely, 
Subasini and Bhaktabala, on the death 
of Manmohini, Panchanan Roy had 
married Santabala and on her death 
he married her sister Subasini, 
Panchanan Roy during the lifetime of 
his mother-in-law Manmohini was 
` allowed to manage the properties. In 
the settlement proceedings of 1918-21 
he surreptitiously got his name record- 
ed as owner of one-half share in the 
estate of his father-in-law in Mouza 
Asansol and of the entire interest in 
Mouza Asansol Municipality. Pancha- 
nan Roy was never in possession and 
enjoyment of the properties whereas 
-Manmohini Dasi during . her lifetime 
and on her death her daughters 
Subasini and Bhaktabala . were in 
possession and enjoyment. There was 
a partition between.the two sisters 
of Mouza Asansol property and in con- 
sequence plot . No. 936 of Mouza 
Asansol was obtained as her share by 


Bhaktabala Dasi. It was on this basis. 


that Bhaktabala Dasi claimed exclusive 
title to plot No 936 and the right to 
receive the entire compensation 
amount for that land. She claimed 
that in respect of -plot No. 9202 of 
Mouza Asansol Municipality, she and 
her sister Subasini Dasi, had a title to 
half share each and asserted, the right 
to receive compensation on that “basis. 


6. In view of the dispute re- 
garding right to receive the compensa- 
tion amount, the Land Acquisition 
Collector referred the matter to the 
Additional District Judge, Burdwan 
for determination of the said dispute. 
The stand taken before the Land Ac- 
quisition Collector was reiterated be- 
fore the learned Additional District 
Judge. With reference to plot 
No. 936 of Mouza Asansol, the learn- 
ed Additional District Judge held that 
Panchanan Roy had -wrongfully and 


- fraudulently got recorded his name as 


owner of the half share when he was 
managing the property on behalf of his 
mother-in-law Manmohini - widow of 
Ramanugraha Roy. The Court further 
held that Panchanan Roy was never 
in possession and enjoyment of both 
the plots in question. Regarding plot 
No. 9202 of Mouza Asansol Munici- 
pality, it was held that long before the 
sale in Execution Case No. 120 of 1929, 
the Katiyans and the maps had been 
published and they conclusively show 
that Mouza Asansol Municipality was 
a Mouza different- from Mouza Asansol 


with different J. L. number. The sale 
certificate Ex. 2 under which Kashi 
Nath Dawn claimed title was scruti- 
nized by the Court which held that the 
description of the various items clear- 
ly showed. that no land of Mouza 
Asansol Municipality was included 
therein. The Court did not also accept 
the claim of Kashi Nath Dawn that 
for the purpose of C. S. operation only 
the lands within Mouza Asansol Muni- 
cipality were separately recorded and 
that they were also included within 
Mouza Asansol. In this view the learn- 
ed Additional District Judge held that 
Kashi Nath Dawn did not purchase in.. 
the Court sale any plot of land with- 
in Mouza Asansol Municipality and as 
such he had no title to plot No. 9202 
The Court accepted the plea of Bhakta- 
bala Dasi that she and her sister 
Subasini Dasi were entitled to the 
compensation amount in equal shares. 
Finally the Additional District Judge 
held that Kashi Nath Dawn was not 
entitled to claim any portion of the 
compensation amount in respect of the 

two plots, 


7. Kashi Nath Dawn filed two 
appeals before. the Caleutta High. 
Court,- being First Appeals Nos. 311 
and 312 of 1956. As the Land Acqui- 
sition Collector had made separate re- - 
ferences in respect of each of the plots 
and as the two references were disposed 
of separately, though by a common 
judgment, two. appeals were filed in 
the High Court. ` The First Appeal 
No, 311 of 1956 related to plot No. 936 
and First Appeal No. 312 of 1956 re- 
leted to plot No. 9202. At this stage 
it may be mentionéd that Civil Appeals 
Nos. 436 and 437 of 1967 are against 
the decision of the High Court in First 
Appeals Nos. 311 and 312 of 1956 res- 
pectively. The High Court did not 
agree with the learned Additional 
District Judge that Panchanan: Roy. 
had fraudulently got his name entered 
in the settlement register as owner of 
half share in plot No. 936. It is the 
view.of the High Court that the plea 
set up by Bhaktabala Dasi that she 
was absolutely entitled to the said item 
has not been substantiated. The High 
Court held that the settlement register 
established that Panchanan Roy’s name 
has been recorded as owner of half 
share and Manmohini as the owner of 
another half share in the properties 
owned by Ramanugraha Roy in Mouza 
Asansol and that there was no fraud — 
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on the part of Panchanan Roy in hav- 
ing his name so entered. The High 
Court further held that in the Curt 
sale, Kashi Nath Dawn had purchased 
the half share owned by Panchenan 
Roy in Mouza Asansol and as suck he 
had title to half share in plot No: 936 
notwithstanding the fact that Kashi 
Nath Dawn was not able to establish 
that Panchanan Roy was in possession 


-and actual enjoyment of his half skare. 


In this view the High Court modified 
the decree of the learned Additional 


- District Judge and held that in respect 


of plot No. 936 both Kashi Nath Dawn 
and Bhaktabala Dasi were entitled to 
half share each and in that proportion 
were also entitled to the compensa- 
tion amount. As tha full right of 
Kashi Nath Dawn in Plot No. 936 was 
not recognised by the High Court, 
no Appeal No. 436 of 1967 has zeen 
ed. $ 


8. Regarding plot No. 9202 the 
High Court agreed with the Land 
Acquisition Court and held that ir. the 
Court sale, Kashi Nath Dawn had not 
purchased any property in Mouza 
Asansol Municipality and therefor2 he 
had no title thereto. The claim that 
Panchanan Roy was in possessior of 
this plot was also rejected. A plea of 
res judicata raised by Kashi “ath 
Dawn based upon Ex. 7, the decree of 
the Land Acquisition Case No. 22 of 
1938, with reference to plot No. 
9202, was also rejected by the High 
Court. The request for adducing 
additional evidence made on behalf of 
Kashi Nath Dawn was also rejectel by 
the High Court. In consequence First 
Appeal No. 312 of 1956 was dismissed 
against which Civil Appeal No. 437 of 
1967 has been filed. 


9. We will first take up the 
claim of full ownership made by Eashi 
Nath Dawn in respect of plot No 936 
of Mouza Asansol, which is the sub- 
ject of Civil Appeal No. 436 of 1367. 


19. Mr. D. N. Mukherjee, 
learned counsel for the appeltants, 
who, as we have stated earlier, arə the 
legal representatives of deceased 
Kashi Nath Dawn, urged that the High 
Court should have accepted the plea 
made by Kashi Nath Dawn that he 
was entitled to the full ownership of 
this plot. The counsel, urged tha: the 
relevant entries “in the settlement 
registers have not been properly con- 
strued by the High Court. According 
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to him all the rights which Rama- 
nugraha Roy had in plot No. 936 of 
Mouza Asansol had accrued to Pan- 


chanan Roy, whose rights had been. 


purchased by Kashi Nath Dawn in 
Court sale. The High Court having 
held that there was no fraud per- 
petrated by Panchanan Roy in having 
his name entered in the settlement 
registers, the full rights of Panchanan 
Roy in plot No. 936 as the original 
owner and of Kashi Nath Dawn as pur- 
chaser.in Court sale should have been 
upheld. 


IL We are not inclined to 
accept this contention o? the learned 
counsel. No doubt, the learned District 
Judge held that: Panchanan Roy 
fraudulently got his namə entered in 
the. settlement registers when ‘he was 
in management of the properties dur- 
ing the lifetime of Manmohini, widow 
of Ramanugraha Roy. This finding 
was not accepted by the High Court. 
The High Court has considered the 
recitals in Ex. A, the Settlement 
Khatian No. 16 of Mouza Asansol 
which is also a khatian in respect of 
the permanent tenure Jagir Nakari 
Ramkrishna Roy. The High Court has 
adverted to the fact that in Ex. A the 
holders are divided into 17 groups 
but the holders of ‘ka’ group were des- 
cribed as Manmohini wife of 
Ramanugraha Roy and Panchanan Roy 


s/o Umesh Chandra Roy. These two - 


persons were also described as being 
entitled to 8 g. 1 k. 15 tils each. Plot 
No. 936 has also been found to be one 
of the plots recorded as in khas posses- 
sion of ‘ka’ group in Ex. A. It is on 
this basis that the High Court differ- 
ing from the learned District Judge 
held that Panchanan Roy had been the 
owner of half share in this plot and 
Kashi Nath Dawn as purchaser of this 
half share of Panchanan Roy was en- 
titled to half of the compensation 
amount. Mr. Mukherjee was not able 
to satisfy as to how Kashi Nath Dawn 
was entitled to full ownership of plot 
No. 936. We are in agreement with 
the decision of the High Court on this 
point: and as such hold that there is 
T in Civil Appeal No. 436 of 


12. Coming to plot No. 9202 of 
Mouza Asansol Municipality Mr. D. N. 
Mukherjee raised two contentions: (i) 
the High Court was in error in hold- 
ing that Ex. 2, the sale certificate does 
not take in this item and (ii) the claim 
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of the respondent was barred by res 
judicata, by the decree of the Land 
Acquisition Court Ex. 7 and the High 
Court was again in error in holding 
that there is no bar of res judicata. 


13. So far as the first conten-- 


tion is concerned, it is an attack on a 
finding of fact recorded . by the High 
.Court. .We -have already pointed out 
that even the Land Acquisition Court 
held that Kashi Nath Dawn did . not 
purchase in the Court sale any property 
of Panchanan Roy in Mouza Asansol 
Municipality. The High Court has 
agreed with this finding. ; 
claim of title in respect of both the 
items was based on the sale certificate 
Ex. 2. Both the District Judge and 
the High Court have held. that what 
was sold in Court sale was only the 
interest of Panchanan Roy in the per- 
- manent tenure in respect of Mouza 
Asansol and not in respect of any 
other Mouza. The High Court has 


further held that Mouza Asansol Muni~-. 


cipality and Mouza Asansol were dif- 
ferent entities even from about- 1896 
and the Court sale which took place 


jn or about 1930 related only to the. 


properties in Mouza Asansol. The 
description of the-properties given in 
the sale certificate Ex. 2, according to 
the High- Court, clearly 
that what was sold in Court. auction 
and purchased by Kashi Nath Dawn 
was only the. property that was situat- 
ed in Mouza Asansol as defined by the 
` District Settlement Operations and not 
a different Mouza Asansol as it might 


have existed prior to 1896. The High . 


Court has gone more elaborately into 


this aspect than the District Court and © 


held that Kashi Nath Dawn did not 
purchase in the Court auction any pro- 
perty of Panchanan Roy in Mouza 
Asansol Municipality. We find no flaw 
in the finding of the High Court. 
Therefore, on this 
that Kashi Nath Dawn, through whom 
the appellants -claimed, had no right, 
title or interest in plot No. 9202. 


14, Faced with this situation 
Mr. Mukherjee raised his second con- 
tention that the claims of Bhaktabala 
Dasi and her sister Subasini Dasi were 
barred by res judicata. . 

15. The bar of res judicata is 


pleaded as’ follows: - Certain other: 


plots in Mouza Asansol. Munici- 
pality were acquired under the 
_ Land Acquisition. Act and there was a 


- The -entire-: 


. establishes: 


finding it follows 


dispute regarding the persons entitled 
to compensation amount. Kashi Nath 


Dawn made a claim for payment of. 


the full compensation as the owner of 
those plots. That claim was resisted 
by Subasini Dasi 
they claimed in turn.to be entitled . to 
the compensation amount.. ` But the 
Land Acquisition Court upheld the 
claim of Kashi Nath Dawn and that 
decree has become final. Under Ex, 7 
the title of Kashi Nath Dawn in the 
properties. of ‘Mouza’ Asansol Munici- 
pality having been recognised, it was 
no longer open’ to the respondents 
herein to urge that Kashi Nath Dawn 
had no title to plot. No: 9202, which 
is situated in Mouza Asansol Munici- 


-pality. The High Court had rejected 


this plea on the ground that the claims 
of Subasini Dasi in the prior land ac- 
quisition proceedings having been dis- 
missed for. default, would not prevent 
her from claiming title to other plots 
Pertaining to the same interest inas- 
much as the question of ownership of 
the interest as a whole was not heard 


‘and decided. 


16. Mr. Mukherjee, learned 
counsel for the appellants attacks this 
reasoning of the High Court as fallaci- 
ous. He urged that Subasini Dasi and 
her sons heving made a claim before 
the Land Acquisition Court for pay- 


ment of compensation on the basis of 


their title, which was rejected are not 
entitled to put forward any further 
claim to this item. This plea of res 
judicata raised by Mr. Mukherjee has 
to be ‘approached from two- points of 
view: (i) as a bar against Bhaktabala 
Dasi and (ii) as a bar against Subasini 
Dasi. We have already referred to the 
case set up by Bhakiabala Dasi regard- 
ing the interest of herself and her 
sister -Subasini Dasi in plot No. 9202. 
This case has been accepted by both 
the Courts. From the nature of the 


claim it is clear that Bhaktabala Dasi. | 


was not claiming any title” through 
Subasini Dasi, on the other hand she 
was claiming half share in her own 
right as the daughter of Ramanugraha 
Roy and according to her, -her sister 
Subasini Dasi was also entitled to an 
équal share. Bhaktabala Dasi, it is 
admitted, was not a party to the 
decree Ex. 7. If that is so, there is 
no question of any bar of res judi- 


‘cata so far as half share of Bhaktabala 


Dasi_is concerned. Then the question 
is whether the claim of Subasini Dasi 


and her sons and — 


& 
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to half share in this item is barred by 
Ex. 7. If the appellants’ contertion 
in this regard is accepted, they will be 
entitled to at least claim the half -siare 
of Subasini Dasi in Plot No. .€202. 
Now it is necessary to refer to the 
nature of the proceedings coverec by 
Ex. 7. Nine plots of-land referred to 
therein and’ situate in Mouza Asansol 
` Municipality, appear to have been 
acquired under the Land Acquis-tion 
Act for the expansion of a road fevel 
crossing. There appear to have been 
disputes amongst various parties with 
regard to right to receive compensa- 
tion and therefore. the matter was 
referred to the Court of the District 
Judge, Burdwan in Land Acquisition 
Case No. 242 of 1938. Neither the 
actual pleadings in order to ascertain 
the nature of the claim that was made 
by the parties nor the judg- 
ment in the land acquisition case 
have been filed in these proceedings. 
The only document that has been filed 
is the decree Ex. 7. From the decree 
it is seen that Kashi Nath Dawn was 
party No. 7 and Subasini Dasi anc her 
sons were parties Nos. 9 to 12. Parties 
Nos. 9 to 12 claimed compensation 
amount as against party No. 7, and 
the claim of Subasini Dasi was dis- 
missed for default by the leerned 
District Judge under Ex. 7 dated 
March 3, 1939 and tke result of the 
decision was that. the claim of Kashi 
‘Nath Dawn was upheld and tha. of 
Subasini Dasi and her sons was reject- 
ed, though on default. 


17. Mr. Mukherjee, learned 
counsel for the appellants has urged 
that the same title to the prozerty 
which was in dispute and decided in 
Ex. 7 in favour of Kashi Nath Dawn 
again arises for consideration in these 
proceedings. The title of Subasini 
Dasi having been once rejected by the 
Court cannot again be the subject- 
matter of a fresh adjudication. We are 
not inclined to accept the contention 
of Mr. Mukherjee that Ex. 7 operates 
as res judicata in respect of the claim 
even of Subasini Dasi and her sons 
in respect of half share claimed in plot 
No. 9202. Though it is true that 
Subasini Dasi appears to have contest- 
ed the claim of Kashi Nath Dawn in 
the proceedings leading upto Ex. 7, in 
our opinion, it cannot be said -that in 
those proceedings the issue as tc title 
was heard and finally decided. We 
have already. pointed out thet the 
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claim of Subasini Dasi was dismissed 
for. default. oe 


18. Mr. Mukherjee drew our 
attention to certain decisions and urg- 
ed that the decision of the Land Acqui- 
sition Court operates as res judicata. 
He further urged that even though the 
property in the previous land acquisi- 
tion proceedings may have been of a 
very small extent, when once the title 
to the compensation amount which 
really relates to the nature of the title 
to the property has been raised and 
decided, that decision will operate as 
res judicata. The proposition enun- 
ciated by Mr. Mukherjee and set out 
above-as such are beyond controversy 
but we are of the opinion that the facts 
before us are totally different. 


19. We will now advert to the 
decisions cited by Mr. Mukherjee. In 
Raj Lakshmi Dasi v. Eanamali Sen, 
(1953) SCR 154 = (AIR 1953 SC 33), 
this Court had to consider the ques- 
tion whether a previous decision on 
title in land acquisition proceedings 
operated as res judicata in a subsequ- 
ent suit between the same parties when 
the question of title was again raised. 
The facts in that case were briefly as 
follows: Certain properties were ac- 
quired ‘in land acquisition proceedings 
and there was a triangular contest 
about the right to receive compensa- 
tion between A and B, tke rival claim- 
ants and C, a mortgagee from B. All 
the parties required the cuestion of ap- 
portionment to be referred to the Land 
Acquisition Court. The court decided 
the question of title in favour of B 
after contest. This decision was con- 
firmed by the High Court on appeal. 
That means that the title of B and 
his mortgagee C to receive compensa- 
tion amount was upheld by the Land 
Acquisition Court and the High Court. 
A took.the matter to the Privy Coun- 
cil, which reversed the decision of the 
High Court and the Land Acquisition 
Court and the titles of B and C were 
negatived. In a subsequent suit be- 
tween the same parties the question of 
title was again raised end this Court 
held that the decision of the Privy 
Council operated as res judicata in res- 
pect of the subsequent proceedings 
notwithstanding the fact that B and 
his mortgagee C did not appear before 
the Privy Council and their claim was 
rejected in default. Considerable reli- 
ance has. been placed by Mr. Mukherjee 
on this decision in support of his con- 
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tention that Ex. 7, though a decision 
given against Subasini Dasi and her 
sons in default of their appearance, 
operates as res judicata. 


- 20. In our opinion, the decision 
of this Court referred to above does not 
assist the appellants. It is now well 
established that where a dispute as to 
title to receive compensation. amount 
has been referred to a Court, a decree 
thereon not appealed from renders the 
question of title res judicata in a suit 
between the same parties to the dis- 
pute. A party in such circumstances 
cannot be heard to say that the value 
of the subject-matter on which the 
former decision was pronounced was 
comparatively so trifling that it was 
not worth their while to appeal from 
it. It is true that the test of res 
judicata is the identity of title in the 
two litigations and not the identity of 
the actual property involved in the 
two cases but the previous decision 
must be one on a title in respect of 
which a dispute has been raised and 
which dispute was heard and finally 
decided by the Court. 


2i. It is interesting to note 
that though it was urged that the 
decision of the Privy Council was 
given in default of appearance of B and 
his mortgagee C and therefore the 
said decision will not operate as res 
judicata, this Court did not hold that 
a decision given even in the first 
instance in default of appearance of a 
party will operate as res judicata. On 
the other hand, this Court categorical- 
ly held that C, the mortgagee had 
fought out the title of-mortgagor B, 
both before the Land Acquisition Court 
and the High Court and had obtained 
a judgment in his favour after a full 
contest. 


22. Tt is the view of this Court 
that the mere fact that the mortgagee 
did not choose to appear before the 
Privy Council and the decision of the 
.Privy Council was given in the absence 
of the mortgagee, is of no consequence 
as the decisions of the High Court and 
the District Court have been given 
after contest. Therefore it will be 
seen that the decision of this Court 
telied on by Mr. Mukherjee is no 
authority for the wide proposition that 
even if there has been no hearing and 
final decision by any Court, at any 
stage, after contest, the decision will 
operate as res judicata. 


23. For an earlier decision to 
operate as res judicata it has ‘been 
held by this Court in Pulavarthi 
Venkata Subba Rao v. Valuri 


Jagannadha Rao, (1964) 2 SCR 310 = 
(AIR 1967 SC 591) that the same must 
have been on a matter which was 
‘heard and finally decided’, 


24, In Sheodan Singh v. Smt. 
Daryao Kumar, (1966) 3 SCR 300 = 
(AIR 1966 SC 1332) the question whe- 
ther a decision given by the High 
Court dismissing certain appeal on the 
ground of limitaticn or on the ground 
that the party had not taken steps to 
prosecute the appsal operates as res 
judicata, was considered by this Court. 
In that case A had instituted against B 
two suits asserting title to a certain 
property. B contested those claims and 
also instituted two other suits to 
establish his title to the same property 
as against A. A’s suits were decreed 
and B’s suits were dismissed. B filed 
fcur appeals, two appeals against the 
decision given in A’s suits and two 
appeals against the dismissal of his two 
suits. It is seen that all the appeals 
were taken on the file of the High 
Court but the two appeals filed by B 
against the decision in the suits in- 
stituted by him were dismissed by the 
High Court on the grounds that one 
was filed beyond the period of limita- 
tion and the other for non-prosecution. 
At the final hearing the High Court 
took the view that the dismissal of B’s 
two appeals, referred to above, 
operated as res judicata in the two 
appeals filed by B against the decision 
in A’s suits on the question of title 
to the property. It was urged before 
this Court on behalf of B that the 
dismissal of his appeals on the grounds 
of limitation and non-prosecution by 
the High Court Goes not operate as 
res judicata as the High Court cannot 
be considered to have ‘heard and 
finally decided’ the question of title. 
This contention was not accepted. This 
Court referred to instances where a 
former suit was dismissed by a trial 
Court for want of jurisdiction or for 
default of plaintiffs appearance ete., 
and pointed out that in respect of such 
class of cases, the decision not being 
on merits, would not be res judicata 
in a subsequent suit. It was further 
pointed out that necne of those con- 
siderations apply to a case where a 
decision is given on the merits by the 
trial Court and the matter is taken in 
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appeal and the appeal is dismissed on 
some preliminary ground, like limita- 
tion or default in printing. It was 
held that such dismissal by an appel- 
late Court has the effect of confirming 
the decision of the trial Court on 
merits, and that it “amounts to the 
appeal being heard and finally decid- 
ed on the merits whatever may be the 
ground for dismissal of the appeal”. 

2 It will be seen from the 
above reasoning that in order to 
operate as res judicata, the previous 
decision must have been given after 
the matter was heard end finally decid- 
ed on merits. This Court has further 
held that the High Court, in that zase, 
when it dismissed the two appeals in 
question, though on a preliminary 
ground of limitation or default in 
printing, must be considered to aave 
heard and finally decided on merits. 
Far from supporting Mr. Mukherjee’s 
contention that a decision given in de- 
fault of appearance under any circum- 
stance, operates as res judicata, the 
above decision lays down clearly that 
a previous decision to operate as res 
judicata must be one in a case keard 
and finally decided on merits. 


26. To conclude Ex. 7, in our 
opinion, does not operate as res judi- 
cata even against the claim of Sukasini 
Dasi and her sons inasmuch as the 
matter was not heard and finally 
decided on merits after contest by the 
Land Acquisition Court. We have 
already pointed out that if the plea of 
res judicata is not accepted the deci- 
sion of the two Courts regarding 
Subasini Dasi’s having in plot No. 9202 
half share will have also to be sus- 
tained. 

27. In the result the apreals 
fail and are dismissed. As there -s no 
appearance for the respondents, there 
will be no order as to costs. : 

Appeals dismissed. 
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The following Judgment of the 
Court was: delivered by 

GROVER, J.: — These appeals 
have been brought by certificate from 
a common judgment of the Orissa 
High Court. 


2. Five different. suits were 
filed against certain defendants on the 
foot of five different pronotes. All the 
five suits were heard together and 
were decreed by the trial Judge. In 
respect of two suits the valuation being. 
low the appeals were preferred before 
the District Judge and in three suits 
the appeals were filed in the High 
Court. The High Court dismissed the 


” 


ad 
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appeals. It is altogether unnecessary 
to refer to the points in controversy 
between the parties because the sole 
question which has been agitated 
before us relates to the admissibility 
of certain assessment orders on which 
reliance has beeri placed for deciding 
whether the contesting defendants were 
the partners of firm Surajmal Manilal 
on whose behalf. the pronotes had 
been executed. The learned subordi- 
nate Judge had' found. that the 
suit transactions were genuine and 
execution on behalf of the firm as well 
as the passing of consideration had 
.. been, proved. He- had further found 
that the contesting defendants were 


joint with their uncle Manilal in 1949- 


and that they were the partners of 
the firm Surajmal Manilal — being 
members of a. trading . family, -and 
therefore they were liable tothe 
extent of the assets of the joint family 
in their hands. - It appears that the 
assessment orders were produced not 
by the contesting defendants but by 
the son. of Manilal who was -the 
assessee. After examining Section 54 
of the Income-tax Act, 1922 and the. 
various decisions of. the High Courts 
the learned Judges of the High Court 


came to the conclusion that the gene-~ 


` ral consensus was that if a copy of 
the assessment order or a certified 
copy thereof was produced by the 
* assessee waiving his privilege it would 
be admissible in evidence. 


3. Section 54 (1) of the Act was 
in the following terms: 


S. 54 (1) “All particulars. contain- . 
return ` 
or documents. - 


ed in any 
. furnished or accounts 
. produced under the provisions of this 
Act, or in any evidence given, or 
affidavit or deposition made, in the 
course of any proceedings under this 
Act other than proceedings -under this 
Chapter, or in any record of any 
assessment proceeding, or any proceed- 
ing relating to the recovery of a de- 


statement - made, 


es mand, prepared for the purposes of 


fa Act, shall be treated as confiden- 
tia. 
contained in the Indian Evidence Act, 
1872 (I of 1872), no Court shall, save 
as provided in this Act, be entitled to 
require any public servant to produce 
before it any such return, accounts, 
‘documents or record or any part of 
any such record, or to give evidence 
before it in respect thereof. r 


Under sub-section g (2) 
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. Ammal, 7 ITR 657 = 


and notwithstanding anything’ 


if a public 


A. I. R. 
servant’ disclosed any particulars con-- 


tained in a statement, return etc. men- ` 


tioned in sub-section (1) he was liable 
to punishment with imprisonment as 
well as fine. The prohibition -against 
disclosure was not applicable : to the 
facts and particulars in such cases and 


circumstances as were peel out ‘in sub- 


section (3), 


4, Now it is quite: clear that 
Section 54 created a complete bar to 
the production by officials and other 
servants of the Income-tax Department 
of any such documents which were 
mentioned in Sub-ss.: (1) and (2). It also 
made it obligatory on them to treat as 
confidential the records and documents 
mentioned in the sub-sections. They 
were further . prohibited from 


giving any evidence relating to them, . 


The question which came up for con- 
sideration before the Courts was if the 
documents could be given without re- 


quiring a. public servant to. produce 


them could the. Court allow them to 
be tendered and admitted into evi- 


dence? .. 


5. The Madras High Court 

in’. Mythili Ammal v. Janaki 
(AIR 1940 Mad 
161) that statements made in income- 
tax returns could not be brought up in 
Court against the person making them 
or against any one else nor could the 
income returns be proved by secondary 
evidence under Section 64 of -the 
Indian Evidence Act. -The Calcutta 
High Court in Promatha -Nath 
Pramanick v. Nircde Chandra Ghose, 
7 ITR 570 = (AIR.1940 Cal 187) con- 
sidered it startling that when. an 
assessment order was to be treated as 
confidential under . Section 54 of the 
Act a joint assessee could be permit- 
ted the use of the copy of such. an 


held 


‘order to the detriment of his co- 
_assessee in contentious -proceedings. be- 
‘tween them. A Full Bench of the 


Madras High Court, however, held in 
Rama Rao v. Venkataramayya, 8 ITR 
450 = (AIR 1940 Mad 768 (FB)) that 
a return was confidential and could 
not be disclosed to.a third party but 
there could be-. no objection to the 
maker of a return having. a. copy for 
his own: purposes if he so desired and 
he was-not bound to treat the docu- 
ment as confidential. In other words 
he could produce - that’ document as 
evidence in Court. © 


6. It is unnecessary for the 
purposes of this. case to go into the 


ri 


larger question of production of the 
documents covered by Section 54 (1) 
by third parties as it was the son of 
Manilal the assessee who had produc- 
ed the assessment orders whch 
are in dispute’ There is an ov2r- 
whelming weight of authority in 
favour of the view that assessment 
orders could be produced by the asses- 
see or his representative-in-interest; 
see Emperor v. Osman Choiatni, 10 ITR 
429 = (AIR 1942 Bom 289), Suraj 
Narain v. Seth Jhabhu Lal, 13 ITR 13 
= (ATR 1944 All 114) and Buchibai v. 
Nagpur University, 15 ITR 150 = 
(AIR 1946 Nag 377). In our opinion 
the law laid down by these cases on 
the admissibility of evidence of assess- 
ment orders produced by an assessee 
or his representative-in-interest is un- 
exceptionable. We may refer to a 
decision of this Court in Charu 
Chandra Kundu v. .Gurupada Ghcsh, 
(1962) 2 SCR 833 = (AIR 1962 SC 
1119) on which reliance was placed on 
behalf of the appellants. There the 


appellant had applied to the tzial. 


Court praying that the Commissioner 
of Income-tax be directed to arrange 
for the production before the Court of 
the record of the statement made by 
the respondent therein. In that situa- 
tion it was held that the proh_bi- 
tion imposed under Section 54 of the 
Act was absolute and the operatior. of 
the section was not obliterated by any 
waiver by the assessee in whose ass=ss- 
ment the evidence was tendered, decu- 
ments produced or record prepared. 
It is apparent that in that case the 
question of production of an assess- 
ment order by the assessee himself 
did not come up for consideration. 


T. These appeals fail and are 
dismissed with costs. One hearing fee. 
Appeal dismissed. 
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1971 Ram Das v. Dy. Director of Consolidation (Grover J.) [Pr. 1] S. C. 673 


(A) Tenancy Laws U: P. 
Zamindari Abolition and Land Re- 
forms Act (1 of 1951), Section 20 (b) 
— A person cannot claim adhivasi 
rights under Section 20 (b) when his 
name is entered in the record as occu- 
pant in the year 1356 Fasli surrepti- 
tiously, fraudulently or fictitiously. 
Decision in S. A. No. -47 of 1968 (AID, 
Reversetl — Decision in W. P. No. 508 
of 1956, D/- 1-5-1957 (AID, Held, no 
longer good law in view cf AIR 1968 
SC 466. (Para 2) 


(B) Civil P. C. (1908), Order 22, 
Rule 4 — Appeal will. not abate if 
all legal representatives are impleaded 
on record except one for want of his 
particulars. He can be subsequently 
impleaded. (Para 3) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 466 (V 55)= 
(1968) 1 SCR 617, Sonavati v. 
Sri Ram 
(1957) W. P. No. 508 of 1956, D/- 
1-5-1957 (All), Hukam Singh 
v. Beard of Revenue U. P. -1 
_. M/s. A. P. Singh Chauhan and 
A. D. Mathur, Advocates, for Appel- 
lants; Mr. S. K. Bagga and Mrs. S. 
Bagga, Advocates, for Respondents 


- Nos. 4 to 10. 


The following Judgment of the 
Court was delivered by . 


_ GROVER, J.: — This is an appeal 
from a judgment of the Allahabad 
High Court dismissing a writ petition 
which had been filed by the appel- 
lants. The facts lie in a narrow com- 
pass. The appellants were recorded 
as Sir Khudkasht holders of the plots 
in dispute. Respondents 4 to 6 were 
entered as sub-tenants in respect of 
those plots in the year 1356 Fasli. The 
appellants filed a suit for a declara- 


tion that the respondents were 
adhivasis. The suit was decreed ex 


parte. The ex parte order, however 
was set aside upon the application 
of the respondents. The suit was sub- 
sequently withdrawn witk liberty to 
file afresh suit. It appears that in 1960 
three suits were filed. The principal 
allegation in the suits was that the en- 
try in the revenue records on the 
basis of which the respondents claim~-. 
ed adhivasi rights was fictitious. The 
parties then entered into . a compro- 
mise in which it was admitted by the 
respondents that the appellants were 
Bhoomidars and that the respondents 
had no interest in the cisputed pro- 
perty. It was also admitted that the 
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entry in the revenue records in favour 
of the respondents was fictitious. The 
suits were consequently decreed. Sub- 
sequently the respondents applied for 
setting aside the decrees on the ground 
that they had been oBtained fraudu- 
lently. These applications were pend- 
ing when proceedings commenced 
for the consolidation of holdings under 
the U. P. Consolidation of Holdings 
Act, 1953, hereinafter called the “Act”. 
The consolidation authorities held. that 
the suits under Section 229 (c) of the 
U. P. Zamindari Abolition and Land 
Reforms Act, 1951, hereinafter called 
the “Zamindari Act” were not main- 
tainable because on the date on which 
the suits were filed the respondents 
had become Sirdars. In the alterna- 
tive it was held that the admis- 
sion of the respondents that they were 


- not adhivasis could not operate against 


the statute inasmuch as Section 20 (b) 
of the aforesaid Act provided that a 
person recorded as an occupant in’ the 
year 1356 Fasli would become an 
adhivasi. The appellants filed a peti- 
tion under Article 226 of the Con- 
stitution challenging the orders made 
by the consolidation authorities. A 
learned single judge of the High Court 
following a Bench decision of Desai 


and Baig JJ. in Hukam Singh v. Board 


of Revenue, U. P., (1957) W. P. No. 
508 of 1956, D/- 1-5-1957 (AH), held 
that even if an entry was fictitious it 
would be ignored for the purpose of 
applying Section .20 (b) of the 
Zamindari Act. The only conclu- 
sion possible, therefore, was that the 
respondents, who were recorded as 
occupants in khasras - and khataunis 
of 1356 Fasli, became adhivasis of the 
disputed land. If they were adhivasis 
then the land was held in that capa- 
city and on October 30, 1954 the ap- 
pellants ceased to be Bhoomidars by 
reason of Section 240 (a) of the 
Zamindari Act. The appeal against 
the judgment of the learned single 
Judge to a division bench ‘was dismiss- 
ed in limine. z 

2. This appeal must succeed on 
the short ground that the view of the 
Allahabad High Court mentioned 
above is no longer good law. In 
Sonavati v. Sri Ram, (1968) 1 SCR 617 
= (ATR 1968 SC 466), this Court had 
occasion to deal with the scope and 
ambit of. Section 20 (b) of the Act. 
According to this decision the entry in 
the record alone is relevant for the 
purpose of the aforesaid statutory 
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provision but an exception appears to 
have been made in a case where the 
name has been. entered surreptitiously 
or fraudulently. In other words if 
there was -evidence which showed 
that the entry was fictitious the person 
whose name was entered on the record 
on the material date could not claim 
the right of an adhivasi. Following that 
decision the judgment of- the High 
eek must be set aside. 


3. An objection was raised on 
behalf of the contesting’ respondents 
that all the legal representatives of 
Sheo Tahal, who had been impleaded 
as a respondent but who -had died, had 
not been impleaded. A Civil Miscel- 
laneous Petition dated April 20, 1970 
was filed by the appellants saying that 
two of the daughters of Sheo Tahal, 
namely, Smt. Biafi and Smt. Maini- 
who were living in the village where 
he died had already been- impleaded 
as the legal representatives of the de- 
ceased’ but that Smt. Parmeshwari 
the third daughter was living else- 
where and information was-not avail- 
able in time about her and therefore 
she could not be impleaded earlier. 
Tt was prayed that she might.be added 
as a party. When two of the legal re- 
of the deceased were 
already on the record the name of the 
third legal representative could cer- 
tainly be brought on the record. In 
our opinion the appeal could not be 
dismissed as having abated for Smt, 
Parmeshwari not having been implead- 
ed in time 

4, In the result the appedl is 
allowed and the judgment of the High 
Court is hereby reversed.’ The matter 
shall go back to the High Court for 
a fresh decision in accordance with 
law. Costs shall abide the event. 

Order accordingly. 
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Tenancy Laws -— .Assam Land 
Revenue Regulations (1 of 1886) 
Rules framed under Rule 40 — The 
_ State Government can fix the’rate of 
premium to be paid in respect of an 
individual tea garden : having regard 
to its commercial value even without 
first fixing a general.rate for a region 
larger than the tea garden — Civil 
Rule No. 296/1964, D/- 28-6-1966 
(Assam and Nagaland), Reversed. 

(Paras 4, 5) 


Mr. Naunit Lal, Advocate, for Ap- 
pellants; Mr. Sarjoo Prasad, Sr. 
Advocate, (Mr. S. N. Prasad, Advocate, 
with him), for Respondents. 


The following Judgment of the 
Court. was delivered by 


SHAH, C. J.: — On ‘October 24, 
. 1957 Rameshwar Agarwala — herein- 
after called ‘the respondent — applied 
to the Deputy Commissioner, Lakhim- 
pur, for settlement cf a tea garden 
for “special cultivation of tea”. By 
order dated March 11, 1964 the Gov- 
ernment of Assam permitted setile- 
ment of the tea garden for special tea 
cultivation on payment of Rs. 3,86.008 
as premium. The respondent failed to 
pay the amount demanded. The Szate 
of Assam then put up the tea garden 
for aucjion. The respondent movec a 
petition in the High Court of Assam 
for an order declaring that in fixing 
the amount of the premium at 
Rs. 3,86,008/- the State acted illegelly, 
and that the order was void and un- 
enfofceable at law because in fixing 
the amount of the premium the Siate 
acted without jurisdiction and the 
order directing auction of the tea 
garden for not depositing the amcunt 
demanded was also illegal. The High 
Court upheld the contention and orier- 
ed the State of Assam not to -give 
effect to the order dated March 31, 
1964 calling upon . the respondent to 
pay the amount due within two 
months of the order and the order 
dated November 26, 1964 directing 
that the tea garden be put up for 
auction. With certificate granted by 
the High Court, the State of Assam 
has appealed to this Court. 


2. The tea garden belongec. to 
the State of Assam. The Government 
of Assam in the absence of any bind- 
ing statutory provision, could settle 
the tea garden on such commercial 
terms it could reasonably obtain. The 
respondent applied to the Deputy 
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Commissioner for settlement of the 
tea garden and requesting the State 
Governmerit for early fixation of the 
amount of premium. en the pre- 
mium was fixed by tke Govern- 
ment the respondent protested, con- 
tending that the action of the State 
was illegal. Before the High Court it 
was contended by the respondent 
that the power of the State Govern- 
ment to fix the premium for which it 
could lease the tea garden was re- 
stricted by Rule 40 framed under 
the Assam Land Revenue Regulations. 
The Rule reads: - 


“In addition to the land-revenue 
payable under Rule 17 and value of 
the timber assessed under Rule 37, an 
applicant to whom a lease for special 
cultivation is granted shall be liable 
to pay premium. The rate of premium 
shall be fixed by the State Govern- 
ment from time to time for each 
locality. x x x x” 


3. The reasons which persuad- 
ed the High Court to uphold the plea - 
raised by the respondent may be set 
out in their own words 


“The only power. which the Gov- 
ernment has got, is to fix the rate of 
premium under Rule 40 of the Rules 
under the Land Revenue Regulation 
and the question for us to consider is 
whether the order of the Government 
fixing the premium for settlement of 
this land for special cultivation is an 
order in conformity with Rule 40, 
x x x =x. In our opinion, what 
Rule 40 provides is to confer upon the 
Government power to fix the rate of 
premium in every case which shall be 
payable for the settlement and it is 
only the Deputy Commissioner that is 
authorised to settle the land. The 
whole purpose of Rule 40 is to con- 
fer power on the Government to fix 
the rate of premium which will be 
valid for a particular locality and 
that the Deputy Commissioner has to 
make the settlement. He is given the 
power to realise the premium fixed by 
the Government from time to time 
and that no document of lease is to 
be issued before the premium 
has been paid by the intending holder. 
But Rule 40 does empower, in our 
opinion, the State Government to fix 
the amount of premium in the case of 
a particular settlement in a particu- 
lar locality. XE OE £ xX. ox 


’ ......The power under Rule 40 is 
a general power for fixing the rate of 
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premium for a particular locality and 
the Legislature when framing the 
rules never intended that the Gov- 
ernment should be empowered to fix 
the total amount of premium payable 
by the intending holder. In our 
opinion, therefore, the order passed by 
the Government directing the auth- 
orities to offer the land for settlement 
in case the petitioners pay Rs. 3,86,000 
is not in conformity with Rule 40 and 
this order cannot be given effect to”. 


4. The expression “locality” is 
not defined in the Act or in the Rules. 
We see no warrant for the assumption 
made by the High Court that in settl- 
ing the premium to be fixed in respect 
of its own property, the Government 
is bound to fix the premium general- 
ly in respect of a region. The Gov- 
ernment is by the Act or the Rules 
not disqualified from fixing the pre- 
mium to be paid in respect of 
an individual tea garden. In the 
absence of any indication to the con- 
trary a tea garden may in our judg- 
ment be appropriately regarded as a 
locality within the meaning of Rule 40. 
The power to settle a tea garden on 
payment of land revenue, value of 
the timber and premium is to be exer- 
cised according to the Rules.: The rate 
of premium may be fixed by the State 
Government according to its commer- 
cial value. In the absence of any 
restriction imposed upon the State 
Government requiring that a general 
rate shall be fixed covering a specified 
area larger than a tea garden there 
is nothing which prohibits the State 
Government from fixing the rate of 
premium having regard to the com- 
mercial value of the tea garden. In 
the present case the Sub-Divisional 
Officer reported that the price of the 
land of the Dirpai tea garden be 
valued at Rs. 500/- per bigha and on 
that basis the State Government com- 
puted the premium to be paid in res- 
pect of the entire Jokai Tea Garden, 


5. Fixation of a rate of Rs. 500 
per bigha in respect of the entire area 
of the tea garden may be regarded as 
a premium fixed for the locality of 
the tea garden. The matter rested en- 
tirely in contract between the Respon- 
dent and the State Government. There 
was an offer by the respondent for 
settlement of the tea garden. He 
agreed to pay the land revenue pay- 
able under Rule 17. He also agreed 

- to pay the value of the timber assess- 


Satyavir 


A.L R. 


ed under Rule 37. For settlement of 
the tea garden for special cultivation 
the respondent was also liable to pay 
premiunt. The quantum of liability to 
pay land revenue was governed by 
Rule 17 and value of the timber was 
governed by Rule 37. The liability to 
pay premium had to be fixed by the 
State Government. In the absence of 
any restriction placed by the Rules 
upon the power of the State Govern- 
ment, we do not think that the High 
Court had any jurisdiction to compel 
the State to enter into a contract to 
settle the tea garden upon the respon- 
dent on payment of premium after 
determining a general rate for a 
region larger than the tea garden. 


6. The High Court was in 
error in setting aside the order pass- 
ed by the Government of Assam and _ 
in declaring that the offer to settle the 
land of the Dirpai Tea Garden on pay- 
ment of Rs. 3,86,008/~ was not in con- 
formity with Rule 40. The High 
Court also erred in directing that 
auction of the land for non-payment 
of the premium shall be set aside. 


7. . The appeal is allowed and 
the petition filed by the respondent 
will be dismissed. The respondent 
will pay the costs in this Court and in 
the High Court. = i 

: f Appeal allowed. 


Petition dismissed. 
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Rampal Singh, Appellant: v. Kr. 
Satyavir and another, Respondents. | 


Civil Appeal No. 6 of 1970, D/- 
6-1-1971. ; 


Representation of the People Act 
(1951), Section 123 (6) — Conclusion 
regarding corrupt practice drawn on 
unreliable fabricated and manipulat- 
ed evidence is not sustainable. (X-Ref. 
Section 77 (3).) Election Petition 
No. 32 of 1969, D/- 8-12-1969 (All), 
Reversed. (Para 9) 


*(Election Petition No. 32 of 1969, D/- 
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Mr. A. K. Sen, Sz. Advocate, (Mr. 


' §. S. Shukla and Miss. Krishna Sen, 


Advocates, with him), for Appellant; 
Mr. S. V. Gupte, Sr Advocate, (M/s. 
K. K. Jain, Narain Kishore and 
Bishamber Lal, Advozates, with him), 
for Respondent No. 1. 5 


The following Judgment of the 
Court was delivered by 


GROVER, J.: — This appeal from 
a judgment of the Allahabad High 
Court arises out of an election peti- 
tion filed by the defeated candidate 
Satyavir challenging the. election of 
Rampal Singh to the Uttar Pradesh 
Legislative Assembly from the Bijnor 
constituency. The High Court has set 
aside the election of Rampal Singh on 
the ground that the total expenditure 
incurred by hi on his election 
exceeded the maximum limit of Rs. 
9,000/- prescribed under Rule 90 (2) of 
the Conduct of Election Rules and he 
had committed a corrupt practice as 
defined in Section 123 (6) read with 
Section 77 (3) of the Representation 
of the People Act, 1951, hereinafter 
called the ‘Act’. 


2. The appellant, who belongs 


‘to the Bhartiya Karanti Dal party, 


contested the seat to the legislative 
assembly from No. 22 Bijnor General 
constituency. Respondent No. 1 also 


_ contested the election from the same 


constituency as a candidate of the 
Congress Party. Respondent No. 2 
was put up by the Muslim Majlis. 
Five others contested the same seat. 
The poll was held on February & 1969 
and the counting of votes took place 
on the following day. The appellant 
secured 28,766 votes, respondent No. 1 
20,569 and responcent No. 2 15,896 
votes. The remaining cancidates 
secured a negligible number of votes. 
ae appellant was declared duly elect- 
ed. 


3. Although in the ection 
petition corrupt practices of bribery 
and intimidation of voters hac also 
been alleged, the learned counsel for 
respondent No. 1 abandoned = any 
attempt to press them. He _  ccnfined 
his case to the ground of excessive and 
unauthorised expenditure.. The only 
item which was pressed before the 
High Court related to the experditure 
on motor fuel purchased by the ap- 
pellant for his election campaign from 
the Vijay Engineering Corporation of 
Bijnor. The allegation in para 9A (i) 
of the petition was that the appellant 
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had shown an expenditure for the 
period from January 1, 1969 to 
January 22,.1969 under the head “fuel 
for vehicles-petrol, diesel, of a sum of 
Rs. 1760 only”. (The High Court found 
that the correct amount was Rs. 
1700.60), the payment having been 
made to Vijay Engineering Corpora- 
tion. But in fact the amount of fuel 
purchased by the appellant between 
the said date from the said Corpora- 
tion was worth Rs. 8,233.91. Vouchers 
and entries in the credit sale register 
in respect of these purchases were en~ 
tered into the account of the afore- 
said Corporation in the name of the 
appellant but later on purchases for 


.a sum of Rs. 4,000/- out of the total 


amount mentioned above, were shown 
in conspiracy with the said Corpora- 
tion and by tampering with the credit 
vouchers and credit sale register en- 
tries in the name of Mahipal Singh 
who was an agent, worker and friend 
of the appellant. This had been done 
by scoring out the name of the appel- 
Jant from the said documents and sub- 
stituting the name of Mahipal Singh 
by his name. In this way the appel- 
lant had concealed an expenditure to 
the tune of Rs. 6473.91. Adding this 
amount to the election expenses 
included in the return filed by the ap- 
pellant they exceeded the prescribed 
limit by Rs. 4157.67. In paragraphs 13 
to 20 of the written statement all the 
allegations made in paragraph 9-A (i) 
of the petition were specifically denied 
by reference to each allegation. 


4, The learned Judge consider- 
ed the evidence relating to the 
accounts of the Vijay Engineering 
Corporation. A large number of ledger 
sale registers, credit memos and bill 
books had been summoned from that 
firm and these were duly produced in 
Court on September 29, 1969 by 
Budhmal Gupta P.W. 1 in-charge sales. 
After he had been examined only 
one ledger (1968-69), one bill book 
from February 1, 1969 to April 1, 1969 
and seven credit memo books (Decem- 
ber 29, 1968 to March 4, 1969) were re- 
tained and the rest were given back 
for being taken away. Subsequently 
learned counsel for the election peti- 
tioner applied for the production of 
firm’s bill books, credit memo books, 
credit sales register and many receipt - 
books covering the period from Sept- 
ember 1, 1968 to October 1, 1969 for 
November 3, 1969. On that date Bu- 
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dhmal Gupta stated that all these 
books and documents had been 
stolen away from the railway com- 
partment while he was travelling from 
Bijnor to - Allahabad. The learned 
Judge did not believe the story of 
theft and the loss of the account books 
and documents and was of the opinion 
that they had been purposely with- 
held because they were damaging to 
the appellant’s case. He was largely 
influenced by the extensive forgeries 
which had been committed with re- 
gard to the accounts shown in the 
names of Mocohinderpal Singh (from 
January 24, 1969 to February 5, 1969) 
and Mahipal Singh (from February 6, 


1969 onwards) which, according to res-. 


pondent No. 1, related to the purcha- 
ses made by the appellant. The 
learned Judge went into details about 
the credit memos of Mohinderpal 
Singh and Mahipal Singh which were 
13 and 10 respectively in number and 
considered that it was apparent that 
none of them were the original memos 
belonging to the books in which they 
were found. According to the learn- 
ed Judge the credit memos of Mohin- 
derpal Singh and Mahipal Singh were 
not the original ones that existed in 
the memo books in the first instance; 
but were forgeries which had been 
prepared and inserted in the books 
subsequently.. He found similar indi- 
cations of the forgeries in the bill 
books. He referred to certain bills 
and found that they had been fabricat- 
ed. The learned Judge went to the 
extent of even finding the bill submit- 
ted on March 11, 1969 by Rampal 
Singh along with his return of elec- 
tion expenses for Rs. 1700.60 as a 
forged one. This is what he observed: 


“It is a bill of the same type as 
those in the bill book containing bills 
Nos. 0201 to 0300. But its perforation 
line is intact and it has none of the 
holes that must be produced by stitch- 
ing the bills together in the form of 
a book. Obviously this bill was 
never torn out of a bill book in , the 
normal way but must have been 
obtained from the press in the form 
of a single sheet”. 


5. The learned Judge proceed- 
ed to hold that the ledger which had 
been filed appeared to have been: forg- 
ed in its entirety. Mahipal Singh 
R. W. 2 had been produced by the ap- 
pellant for showing that purchases 
totalling Rs. 2183.04 stated to have 
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been made between February 6, 1969 
and February 19, 1969 according to the 
accounts of Vijay Engineering Cor- 
poration thet had gone on the record 
were genuinely made by him. The 
learned Judge was of the view that 
the explanations tendered by this wit- 
ness for buying so much fuel on the 
crucial date from February 6, 1969 
upto and including the polling day 
February 9, 1969 were hopelessly un- 
convincing and inadequate. The learn- 
ed Judge was struck by the strange 
coincidence that the appellant pur- 
chased motor fuel from the Vijay 
Engineering Corporation on every day 
without fail from January 1, 1969 upto 
January 23, 1969 and then he abrupt- 
ly stopped purchasing motor fuel from 
that concern. The very next day, 
namely, January 24, 1969 an account 
was opened in the name of Mohinder- 
pal Singh who also made purchases 
every day upto February 5, 1969 when 
his. account too was closed and on the 
next day i.e, February 6, 1969 
Mahipal’s account was opened and he 
purchased fuel every day without a 
break upto February 12, 1969. The 
obvious inference, according to the 
learned Judge, from these three. suc-’ 
cessive khates was that they were in 
reality all part of one single account, 
namely, of the appellant. 


6: The case of the appellant 
was that he had closed. the account 
with Vijay Engineering Corporation 
on January 23, 1969 and that he made 
subsequent purchase of fuel from the 
Hitesh Automobiles Corporation only. 
The learned Judge compared the 
figures of the purchases made from 
that firm with the purchases made dur- 
ing the early period from the Vijay 
Engineering Corporation and found the 
figures of purchases from the Hitesh 
Automobiles incredibly low. He was 
further influenced by the improbabi- 
lity or falsity of the version of the ap- 
pellant that he had made part pay- 
ment of the bill of Vijay Engineering 
Corporation to the extent of Rs. 810.20 
on February 21, 1969. This was to- 
wards the satisfaction of the bill Exhi- 
bit A-4 for Rs. 1700.60 dated February. 
1, 1969, the balance having been alleg- 
ed: to have made on March 10, 1969. 
The learned Judge proceeded to say:— 


“I have already pointed out the 
clear signs of forgery in the bill 
(Exh. A-4) for Rs. 1700.60, which was 
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submitted by Rampal Singh along with 
his return of election expenses and 
this forged bill, coming from the cus- 
tedy of Rampal Singh and passed off 
by him as genuine, provides convincing 
proof that he was a party to the falsi- 
fication of the Vijay Engineerinz Cor- 
poration’s accounts.” 


So he was of the opinion that even 
without considering the oral testimony 
there was ample material to warrant 
the finding that the figures which were 
present in the accounts of the firm 
were made for the benefit of no one 
else but the appellant and that the 
motor fuel shown in the khsta of 
Mohinderpal Singh from Januery 24, 
1969 to February 5, 1969 and Mahipal 
Singh from February 6, 1969 orwards 
had been actually purchased bv him. 
There were certain cther pieces 2f evi- 
dence on which the learned Judge also 
relied. One of these was Exhcbit 3 
which was a copy of the relevant 
khatas which Vimal Sarup Sharma 
P. W. 6 the secretary of respondent 
No. 1 had made in March (probably on 
13th or 14th) after Budhmal Gupta of 
the Vijay Engineering Corporation had 
allowed him to inspect the ledger. 
According to Vimal Sarup Sharma, 
Budhmal Gupta had shown him some 
chits signed by the appellant or his 
- helpers for the purchase of petrol be- 
tween February 4, 1969 and February 
8, 1969 and allowed him to make 
notes of these which were filed in 
Court as Exhibit-4. The learned Judge 
was satisfied that Budhmal Gupza had 
played “an ambiguous role”? in the 
case siding first with the one party 
and then with the other and that he 
was a thoroughly unreliable witness. 
The learned Judge ` believed Vimal 
Sarup Sharma that he had inszected 
the books of Vijay Engineering Cor- 
poration and made out copies Exhibits 
P-3 and P-4 as deposed to by him. He 
accepted P-3 as a true copy of the 
khata of the appellant and Mahipal as 
‘they existed in the firm’s account in 
March 1969. We shall presently refer 
to the evidence relating to the original 
chits which, in our judgment, formed 
an essential link in the entire chain of 
the circumstantial and other ev-dence 
preduced by respondent No. 1. The 
learned Judge has relied on the evi- 
dence of Bal Krishan Khanna P. W. 10 
— a lawyer, who admittedly was a 
friend of respondent No. 1 and ac- 
cording to whom Budhmal Gupta had 
brought these chits relating to the 
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purchase of petrol between 4th and 
10th February which according to him 
had been signed by the appellant. 
These chits had also been shown to 
Vishwa Mitter P. W. 11 — a lawyer 
of Allahabad, who was related to res- 
pondent No. 1 when he visited Bijnor 
in May 1969. Strangely enough the 
original chits were stated to have dis- 
appeared from the office of Bal Krishan 
Khanna in July 1969. Even though 
the learned Judge was satisfied that 
the original chits existed he found it 
difficult - to exclude the possibility 
that they might not have been signed 
by the appellant. 


7. Now indisputably the facts 
and circumstances which have been 
found by the learned Judge create a 
good deal of suspicion that it was at 
the instance of or in complicity with 
the appellant that the various books 
etc., of the Vijay Engineering Corpora- 
tion were manipulated for his benefit. 
But the most decisive piece of evi- 
dence would have been the original 
chits which are stated to have dis- 
appeared from the office of Khanna — 
the lawyer and friend of respondent 
No. 1. We shall presently consider his 
statement of the circumstances in 
which the chits were brought to him 
and how they disappeared. We find it- 
extremely difficult to azcept the testi- 
mony of Khanna relating .to the dis- 
appearance of the chits. Admittedly 
Gupta had been won cver for con- 
sideration or otherwise by respondent’s 
secretary Vimal Sarup Sharma. It is 
impossible to believe that Gupta would 
have otherwise placed all the books of 
account of the Vijay Engineering Cor- 
poration relating to the account of the 
appellant, of Mohinderpal Singh and 
Mahipal Singh at the disposal of 
Sharma who was even allowed to 
make out verbatim copies. This was 
allowed in a most secretive and sur- 
reptitious manner as Sharma went to 
him at night, Gupta having told him 
to come at 10 or 11 p. m. to the place 
where the accounts were kept. 
Sharma’s story was that Gupta gave 
original parchas or chits signed by 
Rampal Singh of. which he made a 
note. He showed that note to Khanna 
and respondent No. 1. Khanna direct- 
ed him to get the original chits. He 
approached Gupta who expressed his 
inability to give the original to him. 
However, Gupta said that -he would 
take them to Khanna and show them 


~ 
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to him. This was done by him and 
the chits were shown to Khanna in 
Sharma’s presence. Khanna then ask- 
ed Gupta to leave the documents with 
him and he would return them after 
seeing them. Gupta left the original 
chits with Khanna which were forty 
in number. Khanna put them in a 
drawer and later after studying them 
told respondent No. 1 that he had a 
strong’ case because most of the chits 
had been signed by the appellant. 
Sharma could not say where those 
chits were when he gave evidence in 
Court. When asked about the date on 
which Gupta gave Khanna those 
original chits Sharma stated that they 
were shown to him on Apfil 15 or 16, 
1969 after the petition had been pre- 
pared. Khanna who appeared as 
P. W. 10 stated that Gupta was his 
class fellow. He gave those original 
chits to him some of which were 
signed. by the appellant, some by 
Parveen Singh Pradhan and some by 
Mangal Singh. According to him the 
chits had been lost and although he 
made a search for them he could not 
find them. It was in the month of 
July that he discovered the loss. He 
had put them in his table drawer in his 
chamber, in Gupta’s presence, which 
was not locked. He had separated the 
chits bearing the signatures of the ap- 
pellant and the rest. The following 
part of his statement may be repro- 
duced:— 


"In July Satya Vir came and told 
me the parchis would be summoned in. 
the High Court. . Then I found them 
missing. I told him I could not find 
them. I told him to summon them 
from Budhmal, 'as I might be able to 
trace them after searching. I did not 
tell Budhmal that the parchis had dis- 
appeared. After that Satya Vir kept 
coming to ask if I had found them, 
I did not lodge any report with the 
police, as I could not be sure what had 
happened to them”. 


Gupta, as stated before, maintained 
that it was false to say that he had 
showed Sharma any original chits or 
that he went with him to Khanna. 
The learned Judge even allowed him 
to be cross-examined by counsel for 
respondent No. 1 for whom he was 
appearing as a witness for reasons 
which are not mentioned at all. 


8. The above evidence relating 
fo the disappearance of - the original 
chits for the material period which, 
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it is alleged, bore the signatures of 
the appellant in the manner deposed 
to by Khanna creates a good deal of 
doubt in our mind about the soundness 
of the conclusion of the learned Judge 
which was based mainly on the falsity 
of the books of account of the Vijay 
Engineering Corporation and the other 
facts and circumstances which have 
been detailed before. It is difficult to 
accept the version of Khanna that the 
original chits had disappeared in the 
manner stated by him. It seems to us 
that the original chits were deliberate- 
ly withheld after having been secret- 
ed away or taken from Gupta who 
was prepared to help respondent No. 1 
in every way. The various persons 
concerned in this matter are also inti- 
mately connected. Gupta is an old 
class-fellow of Khanna who is not 
only a friend of respondent No. 1 but 
also his legal advisor in the matter of 
institution of the election petition. It 
seems to us that there has been a lot 
of manipulation of evidence which was 
not entirely for the benefit of the ap- 
pellant. The very fact that the origi- 
nal chits disappeared or were with- 
held by the legal advisor of respon- 
dent No. 1 or other persons who were 
concerned with the conduct of his 
case showed that their disappearance 
could not have been for the benefit of 
the appellant. It is not shown that he 
had arything to gain by the disap- 
pearance of the original chits. On the 
contrary their production might have 
told a different story and completely 
demolished the whole case of respon- 
dent No. 1. 


9. In the above view of the 
matter we consider it wholly unneces- 
sary to examine the question whether 
Mahipal Singh was closely associated 
with the appellant or not and the 
effect of non-production of Mohinder- 
pal Singh. We may, however, point 
out that the observations of the learn- , 
ed Judge with regard to the bill for 
Rs. 1700.60 which was produced along 
with the return of -election expenses 
by the appellant and about the part 
payment of the bill made on February 
21, 1969 which was not in round 
figures, are prompted mostly by’ the 
whole atmosphere of suspicion which 
was quite naturally generated owing 
to the forgeries which were found in 
the books of account, credit memos, 
bill books ete., of the Vijay Engineer- 
ing Corporation. But the point which: 


~ original chits was 
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is of real consequence is that the 
Court cannot be satisfied beyond a 
reasonable doubt that the manipulation 
of various accounts and documerts 
was done by Gupta or some other 
employee of the said firm solely for 
the appellants benefit. The orly 
piece of evidence which would have 
concluded the matter, namely, the 
deliberately with- 
held or done away with not at the 
instance of the appellant but by thcse 
who were acting in the interest of res- 
pondent No. 1. In such a state of 
affairs it would not be safe to base the 
conclusion on a matter involving a 
corrupt practice which has sericus 
consequences on such an  unreliatle, 
fabricated and manipuleted evidence. 
The learned Judges unfortunately did 
not consider. all these. matters in thair 
proper perspective, 


10. We would accordingly 
allow the appeal and set aside fhe 


.. order of the High Court. The election 


e 


petition shall stand dismissed. In view 
of the entire circumstances parties are 
left to bear their own costs through- 
out. 

‘Appeal allowed. 
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(A) Constitution of India Art. 133 

— Concurrent findings about genuine- 
ness or otherwise of a will are not 

interfered by Supreme Court in appeal 
in eases decided essentially on facts, 
leading to concurrence of conclusicn. 
: (Paras 7, 8) 


(B) Hindu Law — Succession — 


Jn determining single heir according 
fo rule of primogeniture goverring 


_ impartible estate when there are two 


or more equal claimants from com“ 
mon ancestor the eldest member in 


the senior most line will be preferred. 


*(Appeal No. 113 of 1959, D/- 2-8-1965 
~~ Bom. at Nagpur.) 
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(1894) ILR 17 Mad 316, Foll. 
(Paras 14, 15) 
In determining a single heir ac- 
cording to rule of lineal primogeni- 
ture governing an impartible estate 
the class of heirs who will be entitled 
to succeed to the property if it were 


. partible must be first ascertained and 


then the single heir applying the 
aforesaid special rule must be selected. 
(Paras 15, 19) 


(C) Deed Construction 
Wazib-ul-arz for Zamindari in Chanda 
District did not make Zamindar a 
mere life-tenant. (Para 17) 


Where the Governor under terms 
of the Wazib-ul-arz governing zamin- 
dari in Chanda District had power to 
take extraordinary steps to protect 
the zamindari by removal of the 
holder on breach of conditions of 
loyalty or of good police administra- 
tion or of improvement of cultivation, 
the incidents of tenure were restric- 
tions on estate of the Zamindar but 
these restrictions did not make him a 
mere life-tenant. (Para 17) 

(D) Natural Justice — Order by 
Governor exercising powers under 
Wazib-ul-arz incorporating conditions 
of Chanda Patent proprietary rights 
contemplates quasi-judicial inquiry 
and must be consistent with rules of 
natural justice and in aceord with 
custom of family. (Para 20) 


(E) Evidence Act (1872), Sec. 35 
== Order of Revenue Officer in muta- 
tion proceeding based on untrue piece 
of evidence has no evidentiary value 
in civil suit. (Para 21) 

(F) Civil P. C. (1908), Section 9 — 
legal order of Governor on question 
of succession of certain zamindari and 
that of revenue authorities in muta- 
tion proceedings do not exclude juris- 
diction of Civil Court to decide ques- 
tion of kinship between parties to suit 
in respect of zamindari properties. 

(Para 22) 
(G) Tenancy Laws — M. P. Aboli- 
tion of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act (1 of 
1951), Section 14 — Civil Court and 
not the Compensation Officer has juris- 
diction to determine competing claims 
of persons to proprietary rights to 
property vesting in Government under 
Section 3. (Para 23) 


Section 14 is intended to deter- 
mine only proprietary rizhts in land . 
qua State. In summary enquiry under 
that section, the Revenue Officer does 


— — 
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not determine the complicated ques- 
tions of title. Thus where a suit is 
filed by rightful claimant raising dis- 
puted questions of title to compensa- 
tion, the Civil Court is competent to 
entertain the suit even though the 
suit is filed beyond the period of two 
months from order of compensation 
officer under Section 14. (Para 23) 


Cases Referred: Chronological Paras 
(1894) ILR 17 Mad 316 = 4 Mad 
LJ 152, Subramanaya Pandya 
Chokka Talawar v. Sivasubra- 


manya Pillai - 15 
. Mr. V. S. Desai, Sr. Advocate, 
(M/s. V. N. Swamy, K. Rajendra 
Chaudhuri and XK. R. Choudhuri, 


Advocates with him), for Appellants; 

M/s M. N. Phadke and A. G. Ratna- 

parkhi Advocates, for ap aiea ; 
(Contd. on Col. 
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The following Judgment of the 
Court was delivered by 


SHAH, C. J: — Dawalatshah and 
Ranwirshah — sons of Pratapshah — 
instituted an action in the Court of 
the Additional District Judge, Chanda, 


+ for a decree for possession of property 


immovable (including the Zamindari _ 
of Dhanora) and movable specified in 
the Schedules annexed to the plaint, 
and for an order for payment of mesne 
profits and aiso for recovery of the 
amount of compensation in respect of 
certain lands received by the defen- 
dants from the Government of 
Madhya Pradesh and for an -order 
declaring their right to receive the 
balance of compensation remaining to 
be paid. © The plaintiffs relied upon 
the following genealogy: 





caves 
| TR ] e 4 ‘ 
- Hira Bhakta - Sakru Kajur i Raju l , 
ae ae Thakur Thakur - Thakur 
-Sitaram Tanba Thakar Chatturshah | 
‘Thakur (dead) 
| camer (a 
Pratapshah 
| | ‘Gulabshah Lalsbah ` | 
|? Dawalatshah Ranwirshah (dead) (dead) ; 
Ei (Pit. No. 1) (PItf. No.2) . | 
en © ] ] | 
Hanmantrao Amarsbah Bapu Chandarshah Karanshah Niranshah 
(died Dec. 9, 1950) (dead) (dead) | t 
Diwakarrao A DE a | 
(Died Sept. 
8, 1932) . | 
i =. vl “| 
Ballacsheh Karansheh 
{ | 
Dayaram Td rshah 
_ (Deft. No. 1) (Deft. No. 2) | 
| X B | 
Govinda Budhe Rama Laxman 
(dead) 


2. The plaintiffs claimed that 
the property in suit originally belong- 
ed to Gangashah. Gangashah had five 
sons: Hiru, Bhakta, Sakru, Kajur and 
Raju. The branches of Sakru and 
Kajur became extinct a long time ago. 


The branch of Hiru (who was the |. 
eldest among the five sons of Ganga- /' 
shah) became extinct with the death of 
Amarshah on December 9, 1950. The 
plaintiffs—sons of Pratapshah claimed - 
the Zamindari held by Amarshah rely- 


will 


i 
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ing upon therule of primogeniture,and 
the other estate of Amarshah as d2- 


visees under the will of Amarshah 
executed on December 3, 1950. They 
submitted that the Dhanora Zamin- 
dari was granted to Sitaram ancestor 
of Amarshah as an impartible estate, 
devolving by the rule of. primogeni- 


_ ture; that the Zamindari on that ac- 


count: devolved on the death of 
Amarshah upon Pratapshah and that 
on the death of Pratapshah the Zamin- 
dari devolved upon the first plaintiff. 
The plaintiffs also claimed that the 
other property including Malguzeri 
lands devolved upon them under a 
will executed on December 3, 1950 
whereby Amarshah devised his estete 
in their favour. Accordingly the first 
plaintiff claimed that he was entitl=d 
to the Zamindari on the. death of 
Pratapshah on January 27, 1951 and 
the plaintiffs claimed the other estete 
of Amarshah as devisees under his 
The plaintiffs submitted that 
“Dayaram the first defendant took 
wrongful possession of the -Zamindari 
and other property, movable and im- 
movable of Amarshah. 


3. The defendants by their 
written statement maintained that the 
genealogical table set up by the plain- 
tiffs was incorrect, that by the order of 
the Governor of Madhya Pradesh 


dated November 9, 1951, the Zamin- 


dari was conferred upon the Ist de- 
fendant Dayaram as he was found 
suitable to hold the Zamindari and the 
decision of the Governor was binding 
upon the plaintiffs; that the decision of 
the Compensation Officer regarding 
_Malguzari lands which vested in conse- 
quence of the enactment of the 
Madhya Pradesh Abolition of Proprie- 
tary Rights (Estates, Mahals, Alienated 


Lands) Act 1 of 1951, had become bird- 


ing and conclusive against the plain- 
tiffs because no suit challenging fhe 
decision was instituted within two 
months from the date thereof ‘and the 
plaintiffs were on that account not en- 
titled to claim the compensation paid 
or payable in respect of the Malgugari 
lands; that Amarshah did not execute 
the will set up by the plaintiffs; and 
that Amarshah had made a will dated 
December 8, 1950 -under which ais 
estate was devised in favour of the 
defendants. 


4, The Trial Court held that 
the Dhanora Zamindari was imparti- 
ble and was governed by the rule. of 
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primogeniture and Pratapshah father . 
of thé plaintiffs being the eldest mem- 
ber of the senior-most branch from 
among the descendants of the common 
ancestor Gangashah was entitled to 
tne Zamindari; that the plaintiffs were 
entitled to receive compensation in 
respect of the Malguzari lands and the 
decision of the Compensation Officer 


-did not operate to deprive the plain- 


tiff of the right to those lands or com- 
fensation payable in respect thereof; 
that the will set up by the plaintiffs 
Gated December 3, 1950 was genuine 
and the plaintiffs were under the will 
entitled to the estate devised in their 
favour by Amarshah; that the will 
cated December 8, 1950, set up by the 
cefendants was ‘a fabricated will’ and 
conferred no right or title upon the de- 
fendants; and that the genealogical 
table set up by the plaintiffs represent- 
ed the true relationship between the 
descendants of Gangashah. 


5. In appeal by the defendants, 
the High Court of Bombay confirmed 
the decree of the Trial Court with a 
slight modification. The High Court 
held that the genealogical table set up 
by the plaintiffs was correct, that ac- 
cording to the custom governing suc- 
cession ‘Dhanora Zamindari devolved 
upon Pratapshah on the death of 
Amarshah, and on the death of Pratap- 
shah the first plaintiff became en- 
titled to the Zamindari, that the order 
of the Governor recognising Dayaram 
as Zamindar was not binding and con- - 
clusive, for it was not shown that in 
making the order the Governor had 
acted in exercise of the power confer- 
Ted by the Chanda Patent; that the 
order was contrary to the customs and 
the law governing the Zamindari: that 
the decision of the Governor did not 
oust the jurisdiction of the Civil Court; 
that the will dated: December 8, 1950 
set up- by the defendants was not 
genuine ‘and the will set up by the 
plaintiffs dated December 3, 1950, was 
genuine; and that the plaintiffs’ suit 
with regard to Malguzari lands was 
not barred by the decision of the 
Compensation Officer. The High Court 
accordingly confirmed the decree pass- 
ed by the Trial Court in respect of the. 
“amindari relying upon the rule of in- 
heritance incorporated in the Wazib-ul- 
Arz of the Chanda District and by 
succession under the will deted Decem- 
ber 3, 1950 in respect of the other pro- 
perty except as to certain occupancy 
-ands held by Amarshah. 
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6. With certificate granted by 
the High Court the defendants have 
appealed to this Court. 


7. Certain concurrent findings 
on which not much argument was 
advanced at the Bar may first be set 
out. The High Court agreeing with 
the trial Court on appreciation of 


evidence held that the genealogy set 


up by the plaintiffs represented the 
true relationship between the parties. 
Again the High Court agreeing with 
the Trial Court held that the will 
dated December 3, 1950 set up by the 
plaintiffs was genuine while the will 
dated December 8, 1950 set up by the 
defendants was not genuine. The argu- 
ment that the High Court did not give 
due weight to certain important cir- 
cumstances in reaching their conclu- 
sion relating to the will set up by the 
plaintifis is without substance. The 
circumstances relied upon are that the 
writing instrument with which the body 
of the will was written and the writing 
instrument with which Amarshah, ‘it 
was claimed. signed or executed the 
will were different, that the will was 
not registered, that the appearance of 
the will was suspicious, that the will 
was unnatural because it devised the 
estate in favour of the plaintiffs after 
giving a life interest in favour of the 
testator’s widow Ratnabai, 
will had not been produced before the 
revenue authorities and before the 
Compensation Officer when disputes in 
relation to the estate of. Amarshah 
were pending before those authorities, 
and that it was produced for the first 


time nearly seven years after the 


death of Amarshah, and that the scribe 
who wrote the will did not belong to 
the village to which Amarshah belong- 
ed. The Trial Court and the High 
Court have reached the conclusion that 
on the circumstances no suspicion as 
to the genuineness of the will dated 
December, 1950 arose. It may be 
noticed that the plaintiffs were, at the 
date of their father’s (Pratapshah’s) 
death minors, and soon after Pratap- 
shah’s death, their mother abandoned 
them and re-married. Thereafter no 
one attended to the pending litigation. 
Failure to produce the will before the 
revenue authorities was therefore not 
a circumstance, in the view of the 
High Court, which militated against 
the genuineness of the will. In the 
view of the Courts, absence of registra- 
tion, appearance of the will, the con- 
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tents thereof, the dispositions there- 
under, and the fact that the writer of 
the will belonged to another village 
did not in the circumstances of the 
case give rise to any suspicion. We do 
not think that sitting in appeal we 
would be justified in interfering with 
the conclusion recorded by the Trial 
Court and confirmed by the High 
Court on what is essentially a conclu- 
sion on a question of fact. 


i 8. The will set up by the de- 
fendants is not proved to be a genuine 
will executed by Amarshah. This 
again is a concurrent finding of the 
two Courts and must be accepted in 
this Court. No argument has been 
advanced to persuade us to take a 
different view. The rights of the 
parties must be adjudged in the light 
of these findings. ` 


9. The dispute between the 
parties relates to three set of proper- 
ties — 

(a) Dhanora Zamindari 

(b) Malguzari lands; . 

(c) Oecupancy lands and Movables. 


10. The ancestors of the parties 
held an extensive Zamindari in the 
Chanda District. After the advent of 
the British rule, in that region, the re- 
venue authorities commenced settle- 
ment operations. An inquiry was held 
by the Settlement Officer in connection 
with the lands held by the family of 
the parties and statements of some 
members were recorded. Chattarshah 
s/o. Kajur stated that the Zamindari 
of Dhanora was standing in the name 
of his cousin Sitaram and that all the 
members of the family were joint and 
maintained themselves out of the in- 
come from the Zamindari. In his 
statement Sakru admitted that the rule 
of primogeniture prevailed in the 
family. He stated that Hiru was his 
eldest brother and Sitaram was the son 
of Hiru and the Zamindari was record- 
ed in the name of Sitaram according 
to Awwal Haqq i.e. rule of primogeni- 
ture from ancient times, even though 
he was senior in age, and that there 
was no quarrel between him and Sita- 
ram and that he and Sitaram were 
living jointly and were taking the in- 
come from the Zamindari. 


11. The Settlement. Officer 
made an order on November 2, 1867 
that the “Zamindari is of ancient 
tenure and the present Zamindar 
Sitaram Thakur has proved his right 


+ 
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to be Zamindar. Subject to the condi- 
tions to be embodied in patent of pro- 
prietary right, I confer proprietary 
right in the Zamindari of Dhanora on 
Sitaram Thakur’. The Settlement 
Officer observed that conferment of 
proprietary rights was subject to con- 
ditions to be embodied in a patent of 
proprietary rights. It may reasorably 
be inferred that a formal grant was 
made in favour of Sitaram. The form 
of the grant which is known «as 
“Chanda Patent” is reproducec in 
Aitchison’s “Collection of Treaties, 
Engagements and Sanads” Vol. IL pp. 
573-574. Under the Chanda Patent it 
was declared that the tenure shall be 
indivisible, and non-transferable ‘save 
to the nearest male heir the transfer 
in such case being subject to the ap- 
proval of the Chief Commissioner) the 
land shall be held by one person, the 
Zamindar or Zamindarin for the time 
being and shall be held on conditions 
of (i) loyalty (ii) good police admin- 
istration and (iii) improvement and 
cultivation of the estate. Clauses V 
VI, VII of the grant relating to suc- 
cession to the Zamindari held under 
the Patent.: 

“V, Subject to the provisions con- 
tained in Clause VI, the order of suc- 
cession shall be as under:— 

On the death of the Zamindar, the 
estate shall devolve upon his eldest 
son. In default of a son, and when 
adoption has not taken place, the suc- 
cession should preferably devolve on 
the nearest male kinsman, the widow 

receiving a suitable maintenance. 


VI. In the event of the first in 


order of succession being, in the- 


opinion of the local Government, unfit 
to carry out the conditions of Clause 
IV, the Zamindaree shall. devolve upon 
the nearest heir who Possesses tke re- 
quired qualification. 

VIL The Zamindar, in the cese of 
gross misconduct, shall be liable to re- 
moval by the local Government and 
if such removal be ordered, the suc- 
cession shall take place as ‘i the 
Zamindar removed had died”. 

12. Tenure of the grant is 
entered in the Wajib-ul-arz. The re- 
levant recitals in the Wajib-ul-arz are 


as follows: 
. PART I 


Rights and liabilities of Zamindar 
jn relation to Government. 

(1) Watan: Zamindar’s Watan is 
not partible and it cannot be given tc 
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anyone other than . quite close (the 
nearest) male heir. Changes taking 
place in this way should have sanction 
of the Governor-in-Council. The 
Zamindari shall be in the name of only 
one person and the Zamindari has been 
granted to the Zamindar in possession 
at present on the conditions of his re- 
maining loyal to the Government, 
managing his estate properly and im- 
proving the cultivation. 

(2) Heirs: On the death of the 
Zamindar the estate shall devolve upon 
his eldest son. If there is no legiti- 
mate or adopted son, it shall devolve 
upon a very close (the nearest) male 
relative. If there arises a dispute re- 
garding right of inheritance, the 
Governor-in-Council will decide it in 
accordance, with the custom in that 
family. If the Governor-in-Council 
finds that the first heir is unable to 
abide by the conditions stated in BAB 
(clause), the Zamindari shall be grant- 
ed toa quite close (the nearest) male 
heir possessing the necessary qualifi- 
cations. 

(3) Dispossessing the ‘Zamindar 
and forfeiting his, rights: Governor- 
in-Council may dispossess the Zamin-. 
dar on account of his behaviour and 
bad administration: Such dispossession 
may be for a few days or permanent. 
If it is for a few days, the Deputy 
Commissioner will manage the Zamin- 
dari on behalf of the Zarmindar and if 
the order of dispossession is permanent, 
the Zamindar shall so to say be deem- 
ed to have died and the heir will get 
the right. The entries in the Wajib- 
ul-Arz © substantially reproduce the 
terms of the Chanda Patent as set out 
in Vol. II of Aitchison’s “Collection of 
Treaties, Engagements and Sanads”. 


13. One Major C. B. Lucie 
Smith made a report relating to the 
Land Revenue Settlement of the 
Chanda District, Central . Provinces, 
1869. At pages 179 to 180, Major 
Lucie Smith has referred to the 
Zamindarees of the Chanda District., 
He has stated under the head “Zamin-" 
darees’’, 


“The Zamindarees were settled 
by me; and in order to explain the 
principles of settlement adopted it 
will be necessary to touch first upon 
the questions of tenure and history. 


The weight of testimony goes to 
show that the Zamindars are the des- 
cendants of men on whom were con- 
ferred tracts of country, more or less 
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wild with the object of their being 
brought under cultivation.and order 
maintained. Naturally, x x while 
the law was weak and its administra- 
tors distant, the Zamindar, as the lord 
on the spot, exercised large powers 
but powers apparently never recognis- 
` ed by either the Gond or the Maratta 
Government. He was undoubtedly 
regarded as a noble, bound to furnish 
‘a small contingent when required by 
his sovereign; but there is nothing to 
warrant the supposition that he pos- 
sessed an absolute right in the soil; 
indeed, as far as my experience goes, 
such a right is foreign to the ideas of 
the races of this part of India. ” 


The rulers of the day evidently 
made and unmade Zamindars at their 
pleasure; N 

x x x x 

“Under these circumstances it ap- 
peared that the Chanda Chiefs, though 
the Nobles of the Country, possessed 
no absolute right in the soil, and that 
it rested with Government to confer it; 
and in conferring it, to prescribe such 
conditions as might be deemed fitting. 
A scheme of conditions to be embodied 
in the patent of proprietary right, and 
in the administration paper of the 
Zamindarees, was therefore drawn up, 
based upon the usages actually exist- 
ing from ancient times; and, with one 
exception, the proposed arrangements 
were sanctioned in their entirety by 
the Government of India, who directed 
that they were to be taken as a 
general model for those to be applied 
to the Zamindarees of the Balaghat 
district and to the 
zZamindarees: of Chutteesgurh. 

The provision not approved was 
that on the death of a Zamindar, the 
estate should in default of a son, de- 
volve upon his widow. This mode of 
succession has obtained among the 
Chanda Chiefs from time immemorial. 
and is the rule not only among them 
but among all classes of landholders in 
the district. It suits especially the 
“character of the Gond Women x x x. 
Government, however, after weighing 
the arguments urged, decided that it 
was conducive to the interests of the 
Zamindarees that the succession should 
devolve only upon a male member of 
the family, and the clause was altered 
accordingly.” 

14. It is common ‘ground that 
Pratapshah and the ist defendant 
Dayaram were descendants of Ganga- 
shah and they were related to Ganga- 


i degree, the descendant 


non-feudatory. 
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shah in the same degree. -But Pratap- 
shah was the descendant of Bhakta, 
and Dayaram was the descendant of 
Raju. Bhakta was the elder of the two 
brothers. It is recited in the Wajib-ul- 
arz that the Dhanora Zamindari is 
impartible, that on the death of the 
tolder it davolves- upon his eldest son 
and in the absence of a legitimate or 
an adopted son it devolves upon the 
nearest male relative. Devolution of 
the Zamindari class resemble the tradi- 
tional rule of lineal primogeniture. If 
the holder dies leaving him surviving 
no son legitimate or adopted, the 
Zamindari devolves upon a descendant 
from the’ common. ancestor of the 
nearest degree and in the event of 
there being more descendants from the 
common ancestor being in the same 
in the senior 
line is preferred. Succession to the 
Zamindari is subject to the power 
of the Governor to dispossess a 
person found unfit to observe the 
conditions of loyalty, good police 
administration and improvement and 
cultivation of estate. But if the 
nearest in the line of succession is not 
selected the estate must be given to 
the nearest heir who had the prescrib- 
ed qualifications and is a successor to 
the Zamindar. When the Zamindar is 
removed, succession takes place as if 
the Zamindar so removed had died. By 
the use of the expression “nearest! . 
male relative’ the test of propinquity 
alone may be applied and when there 
are two or more claimants equally 
removed from the common ancestor 
the eldest male member in the senior. 
most line will be preferred.* In ad- 


“judging the plaintiffs’ claim the Court 


must determine whether Pratapshah— 
father of the plaintiff was the 2 
male relative of Amarshah. 

15. On the death of omer 
there were two male relatives : they 
were Pratiapshah fether of the plain- 
tiffs and the Ist defendant Dayaram. 
The contest between them had to be 
adjudged in the light of the rules of 
lineal primogeniture governing an im- 
partible estate which are well esta- 
blished: 

Succession is governed by the 
rules which govern succession to parti- 
ble property subject to such modifica- 
ticns only as flow from the character 
of the impartible estate; the only 
modification which impartibility 
suggests in regard to the right of suc- 
cession is the existence of a special 
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rule for the selection of a single =eir 
when there are several heirs of the 
same .class who would be entitlec. to 
succeed to the property if it were 
partible under the gerieral Hindu taw; 
and-in the absence of a special custom, 
the rule of primogeniture furnishes a 
ground of preference. 


Subramanya Pandya Chokka Talawar 
v. Siva Subramanya Pillai, (1894 17 
Mad 316 at p. 325. In determining a 
single heir according to the rul= of 
primogeniture the class of heirs who 
would be entitled to succeed to the 
property if it were partible mus: be 
ascertained first, and then the single 
heir applying the special rule must be 
selected. 


16. Counsel for the first defen- 
dant submitted that under the terms 
of the Chanda Patent -the Zamirdari 
devolves on the death of the holder on 
the male relative who is the senior 
most in age, and not on the edest 
member in the senior line. There is 
nothing in the Chanda. Patent which 
supports that contention. By the use 
of the expression “nearest male vela- 
tive” the rule of primogeniture is pre- 
scribed, it is not intended to confer 
the estate upon the eldest male rela- 

_ tive of the Zamindar. 


17. Counsel also submitted that 
under the terms of the Chanda Patent 
and the terms recorded in the Wajib- 
ul-Arz the Governor having the right 
to determine inheritance and the right 
` to remove a person who is not loyal 
or does not manage the property or 
does not improve the cultivation or 
who is guilty of bad behaviour or bad 
administration, it must be assumed 
that the holder of the Zamindari has 
merely a life interest and on the death 
of the holder, the Governor re-grants 
the land consistently with the rules of 
succession according to the law and 
custom amongst the members of the 
family but subject to the dom-nant 
purpose of good administration and 
loyalty to the Government. Consel 
for the first defendant relied upon cer- 
tain circumstances which he cleimed 
established that the interest of the 
zZamindar was restricted to his life and 
on his death there was resumption 
and re-grant of the Zamindari by the 
Governor. Counsel submitted thet the 
Zamindari was inpartible and devolved 
upon the nearest male heir, that the 
sanction of the Governor was reces- 
sary for transfer, and also for record- 


Dayaram v. Dawalaishah (Shah C. J) 


{Prs. 15-18] S. C. 687 


ing inheritance, that Icyalty, good 
management and improvement of cul- 
tivation were the conditicns for hold- 
ing the lands and that if the behaviour 
of the Zamindar was found unsatis- 
factory or that he was not capable of 
good administration he was liable to 
be removed. On that ground, said 
Counsel, the Government alone was 
competent to decide a dispute arising 
out of inheritance. But the power to 
take extraordinary steps to protect 
the Zamindari by the removal of the 
holder does not restrict the title of the 
Zamindar to a mere life interest. The 
incidents of the tenure are restrictions 
on the estate of the Zamindar, but 
those restrictions do not make him a 
mere life~tenant. 


18. Under the Chanda Patent 
the lands of the Zamindar 
held. by the family were confirmed in 
1867 in favour of Sitaram. On his 
death they devolved upən Hanmant- 
rao.. There is no evidence that 
any fresh grant was made. On the 
death of Hanmantrao the lands de- 
volved. upon his son Diwakarrao who 
died on September 8, 1932. On the 
death of Diwakarrao dying without 
leaving any male descendant there 
arose a dispute between Pratap- 
shah and Amarshah. Pratapshah 
claimed to be the adopted son of 
Diwakarrao and on that ground en- 
titled to take the Zamindari. An in- 
quiry was held and it was decided that 
Pratapshah failed to prove the adop- 
tion set up by him. On the death of’ 
Amarshah again without leaving any 
male lineal descendant disputes arose. 
The evidence is not clear as to whe- 
ther any formal grant was issued in 
favour of Sitaram. There is no evi- 
dence that any recognition of the heirs 
of the successive Zamindar was accom- 
panied by the issue of frash patent or 
grant. Succession was merely recog- 
nised by the revenue authorities. The 
argument that the grant was for life 
of the grantee is therefore not sup- 
ported by the terms of the Chanda 
Patent, nor by the entries in the 
Wajib-ul-Arz, nor by the history of 
the Zamindari. The right to deter- 
mine inheritance it is true vests in the 
Governor but the power is exercisable 
in accordance with and not in viola- 
tion of the custom of the family. In 
determining the heir the Governor is 
not granting afresh the Zamindari; he 
merely determines. the successor in 
accordance with the custom of the 
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family.. The right of the Governor to 
remove a holder who is disloyal or 
does not manage his estate properly 
or does not improve cultivation or is 
otherwise of “bad behaviour” or guilty 
of bad administration, does not involve 
a condition that the interest of the 
Zamindar is only for his life. When 
a holder of the Zamindari is re- 
moved, the Governor is bound to hand 
over the Zamindarj to the next heir in 
the order of. succession as if the 
Zamindar removed had died and the 
heir will get the right. 


19. Counsel, then. contended 
that in any event the decision of the 
Governor in 1950 declaring Dayaram 
to be the successor on the death of 
Amar Shah was binding and conclu- 
sive and could not be reopened. Coun- 
sel urged that Pratapshah and the 
Ist defendant Dayaram were related 
to the common ancestor in the same 
degree, and it was open to the Gov- 
ernor to select one of the two mem- 
bers of the family related to the last 
holder in the same degree, even though 
the person selected did not belong to 
the senior-most line. But if succession 
to the Zamindari is governed by the 
rule of lineal primogeniture, selection 
of a member of a junior branch in pre- 
ference to a member of the senior 
branch would be plainly illegal. ` 


20. ` Again, the evidence does 
not warrant the view that the Gov- 
ernor purported to pass any order‘ in 
pursuance of the provisions of the 
Chanda Patent or the rules of succes- 
sion recorded in the Wajib-ul-Arz. 
The order of the Governor is in the 
form of a memorandum addressed to 
the Deputy Commissioner, Chanda, 
ma November 9, 1951 and it states 

at: ; 


“Government are pleased to re- 
cognise Shri Dayaram Bapu son of 
Ballarshah Bapu Raj Gond as the 
Zamindar of Dhanora Zamindari in the 
Garchiroli tahsil of the Chanda 
District till the date of vesting of the 
Zamindari in the State Government”. ° 
There is no evidence that the Gover- 
mor made any enquiry to determine 
the successor of Amarshah. An order 
by the,Governor purporting to exer- 
cise powers under the Chanda Patent 
contemplates a quasi-judicial inquiry. 
The order does not however show that 
any inquiry was made for determining 
the rights of the contesting claimants 
or that any notice was issued to them 
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or that they were heard before the 
Governor decided the issue. There is 
nothing in the pleadings i in that behalf. 
The Governor is invested with quasi- 
judicial power, 4nd if there be a dis- 
pute, the dispute must be decided 
after holding an inquiry, and the 
decision. must be reached consistently, 
with the rules of natural justice and 
in accordance with the custom of the 
family. A bald statement that the 
“Government are pleased to recognise 
Dayaram Bapu son of Ballarshah Bapu 
as the Zamindar of Dhanora Zamindari” 
does not disclose the reason for reject- 
ing the claim of Pratapshah who ac- 
cording to the custom of the family 
was “the nearest male relative.” There 
is no evidence on the record that the ` 
Governor was even aware that there 
were other claimants and if he was 
aware what their claims were and that 
the Governor had considered those 
claims before recognizing the claim of 
Dayaram. In the absence of any evi- 
dence that the order was made by the 
Governor in exercise of the power 
conferred by the Chanda Patent it is 
unnecessary to consider whether any 
order made by the Governor in exer- 
cise of the powers of the patent ex- 
cludes the jurisdiction of the civil 
court. The decision of the Governor 
was apparently reached without any 
inquiry and was plainly contrary to 
the rules of Hindu Law and the cus- 
tcm of the family in the light of which 
alone the Governor was by the express 
mandate competent to adjudicate the 
claim. : 


21. Tt is true that there were 
mutation proceedings in regard to the 
Zamindari before the Naib Tahsildar 
Garchiroli Tahsil. The Naib Tahsildar 


‘by his order dated May 9, 1951 held 


that the dispute relating to the muta- 
tion was raised. by Pratapshah, that 
Amarshah had died issueless, that the 
genealogical tree set up by Daulatshah 
son of Pratapshah was incorrect being 
unsupported by reliable evidence, that 
copies of settlement of 1867 were 
mere statements of interested persons, 
that the genealogical tree filed by 
Dayaram resembled the genealogical 
tree filed by Pratapshah and was held 
to be genuine, that Amarshah had 
clearly admitted in his statement that 
Dayaram was entitled to succeed to 
the Zamindari after him and that 
Dayaram was the nearest male kins- 
man to the deceased Amarshah, This 
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decision of the Naib Tahsildar proceed- 
ed upon a genealogy produced >y 
Dayaram which on the findings of me 
Trial Court-as well as the High Court 
in this case is incorrect. The decision 
of the Naib Tahsildar in a mutation 
proceeding even as a piece of eviderce 
has little evidentiary value when it is 
founded on a material piece of evi- 
dence which was untrue. The proceed- 
ings were carried in appeal before the 
Deputy Commissioner. The Deputy 
Commissioner confirmed the order by 
his decision dated August 8, 1951. He 
also accepted the genealogy set up by 
Dayaram and held that there were no 
other nearer male descendants in the 
branch and that Pratapshah was cne 
degree more removed than Dayaram. 
In view of the infirmity attaching to 
the genealogy relied upon by the Ee- 
venue Officer that decision has also 
little evidentiary value. 


22. The orders passed by fhe 
Governor and the revenue authcri- 
ties do not exclude the jurisdiction of 
the Civil Court to decide the question 
of kinship. In that view we agree 
with the High Court that the Zamin- 
dari originally confirmed in favour of 
Sitaram must according to the tenure 
as recorded in the Wajib-ul-Arz de- 
volve upon the first plaintiff Dawalat- 
shah to the exclusion of the first 
defendant Dayaram. 


23. The right to Malguzari lend 
was since the death of Amarskah 
extinguished by the Madhya Pradesh 
Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act 
-1 of 1951. The Malguzari lands are 
by the devise contained in the will 
dated December 3, 1950 given to zhe 
- plaintiffs. Compensation in respect of 
the lands would therefore belong to 
the plaintiffs. But it is urged taat 
notwithstanding the devise, because of 


the order of the Claim Officer under ` 


Section 14 of Act 1 of 1951 the plein- 
tiffs were not entitled to agitate the 
question of heirship. It is enacted by 
Section 3 of the Act that on and from 
a date to be specified by a notification 
by the State Government in that be- 
half, all proprietary rights in an estate, 
mahal, alienated village or alienated 
land as the case may be, in the area 
specified in the notification, vesting 
in a proprietor of such estate, mahal, 
alienated village, alienated land, or in 
a person having interest in such pro- 
prietary right through the proprie-or, 
1971 S. C./44 IV G—3 
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shall pass from such proprietor or 
such other person to and vest in the 
State for the purposes of the State 
free of all encumbrances. ` Section 4 
sets out the consequences of the vest- 
ing of the land in the Government by 
virtue of the notification issued under 
Section 3. Section 8 provides for as- 
sessment of compensation payable to 
every proprietor, who is divested of 
přoprietary rights. The compensation 
is to be determined in accordance with 
the rules contained in Schedule I. Sec- 
tion 12 requires that a proprietor who 
is divested of proprietary rights by 
virtue of a notification issued under. 
Section 3 shall, within such period as 
may be prescribed, file a statement of 


claim in the prescribed form and 
specify the particulars mentioned 
- therein. Section 13 authorises the 


Compensation Officer to determine the 
amount of compensation. Section 14 
provides: - 


(1) If, during the course of an 
enquiry by the Compensation Officer, 
any question is raised regarding the 
proprietary right in any property di- 
vested under S, 3 and such question 
has not already been determined by a 
Court of competent jurisdiction, the 
Compensation Officer shall proceed to 
enquire summarily into the merits of 
such question and pass such orders as 
he thinks fit”. : 


(2) The order of the Compensa- 
tion Officer under sub-section (1) shall 
not be subject to any appeal or revi- 
sion, but any party may, within two 
months from the date of such order, 
institute a suit in the Civil Court to 
have the order set aside, and the deci- 
sion of such Court shall be binding on 
the Compensation Officer, but subject 
to the result of such suit, if any, the 
Compensation Officer shall be final 
and conclusive”. ; 


Counsel for Dayaram urged tbat .the 
Compensation Officer had decided by 
his Order dated August 39, 1951 that 
compensation -in respect of the Mal- 
guzari land was payable to Dayaram 
and since no suit was filed by the 
plaintiffs for setting aside that deci- 
sion, the order of the Compensation 
Officer became final and conclusive and 
could not be reopened in a suit filed 
more than six years after that date. 
We are unable to accept that conten- 
tion. The Compensation Officer is en- 
titled to decide a question only regard- 
ing the proprietary right in the pro- 
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perty divested under Section 3. He is 
not concerned with determination of 
any question relating to a private dis- 
pute between two or more persons 
who make competing claims in the 
matter .of compensation, relying upon 
their. respective titles. A question 
regarding the proprietary rights may 
in ordinary course be raised only in 
a claim against the State, and if that 
claim be decided against the claimant 
in a summary inquiry held by the 
Compensation Officer, a suit to set 
aside the decision must be filed within 
two months from that date and if no 
suit is filed, the order becomes final 
and conclusive. Section 14 was enact- 
ed with a view to put an end to dis- 
putes with regard to the claims to pro- 
prietary rights which by virtue of the 
notification issued under Section 3 are 
extinguished. It is not intended by an 
Order under Section 14 to determine 
complicated questions. of title by the 
adjudication of a Revenue Officer in 
a summary inquiry without even a 
right of appeal and to make his ad- 
judication conclusive unless a suit be 
filed within two months from the date 
of the order. That is also clear from 
the terms of Section 35 (7) of Act 1 
of 1951 which provides: 





“The payment of compensation 
under this Act to the creditors of a 
proprietor or to the proprietor in ac- 
cordance with the prescribed manner 
shall be a full discharge of the State 
Government from all liability to pay 
compensation for the divesting of pro- 
prietary rights, but shall not pre- 
judice any rights in respect of the 
said rights to which any other person 
may be entitled by due process of law 


to enforce against the person to whom 


compensation has been paid as afore- 
said”. 


The Civil Court is declared competent 
to determine disputed questions with 
regard to title to the compensation. 
We agree with the High Court that 
Section 14 of Act 1 of 1951 does not 
invest the Compensation Officer with 
jurisdiction to determine competing 
claims of persons claiming proprietary 
rights to the property vesting in the 
Government by the operation of Sec- 
tion 3 of the Act. Section 14 is in- 
tended to determine only the proprie- 
tary rights in the land qua the State. 


24. Finally it was urged that 
the Trial Court granted . Rs. 10,000/- 
as mesne profits and even though the 
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High Court disallowed the claim of the 
plaintiffs with regard to certain items 
no reduction was made in the total 
amount of mesne profits awarded cor- 
responding to the claim disallowed. 
Counsel for the plaintiffs concedes 
that the High Court was in error in 
not reducing ths amount of mesne 
profits awardable to the plaintiffs. He 
agrees that instead. of the figure of 
Rs. 10,000/- awardable to the plaintiff 
Rs. 8000/- should be substituted. We 
modify the mesne profits awarded. 
Subject to this modification, this appeal 
fails and is dismissed with costs. 


Decree modified. 
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Yogendra Prasad Shrivastava, Ap- 
pellant v. Markandeshwar Singh, Res- 
pondent. 


Civil Appeal No. 2236 of 1969, D/- 
6-1-1971. 


(A) Civil P. C. (£908), Order 26, 
Rule en there is evidence to 
prove that on the day on which the 
statement of a witness taken under a 
commission was admitted on the record 
and thereafter during the course of 
the inquiry the witness was unable to 
remain present in the Court, his 
statement is admissible under Rule 8. 

(Para 19) 


(B) Representation of the People 


Act (1951), Section 123 (4) — Publica- ` 


tion of pamphlet at the instance of the 
returned candidate held, was “corrupt 


practice” within Section 123 (4) — 
Election Petition No. 1 of 1969, 
D/- 22-9-1969 (Pat), Affirmed. 

(Para 12) 


Where the allegations in a pamph- 
tet related to the personal character 
and conduct of the rival candidate and 
were false and were reasonably cal- 
culated to prejudice the prospects of 
his election and it was also 
proved that it was published at the 
instance of ‘the returned candidate and 
that the copies thereof were. widely 
distributed; the returned candidate is 


*(Election Petition No. 1 of 1969,- D/- 
22-9-1969 — Pat.) - 
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guilty of corrupt practice. . Election 
Petition No. 1 of 1969, D/- 22-9-1°69 
(Pat), Affirmed. (Paras 3, 12) 


Mr. M. C. Chagla, Si. Advocate 
(Mr. A. K. Nag, Advocate, with him). 


for Appellant; Mr. :S. V. Gupte, 3r. 
Advocate, (M/s. Birendra Prasad 


Sinha, U. P. Singh, S. B. N. Singh, 
Jira- ‘Lal - ‘Kapur and Hardev Sinzh, 
Advocates, with him), for Respondent. 


The following Judgment of - she 
Court was delivered by 


SHAH, C. J.: — At the mid-term 
poll held on February 9, 1969 for 
electing a member. to the Bihar Legis- 
lative Assembly: from Dhanha Consti- 


tuency there were four | contesting. 


candidates. Yogindra Prasad :Shri- 
vastava who stood “on the P. S. P. 
ticket”, was declared elected by a 
majority. of 2162 votes over his nearest 
rival — Markandeshwar. Singh who 
stood “on the Congress ticket”. 

“2,  _|Markandeshwar Singh ap- 
plied to the High Court of Patna for 
an order setting aside the election of 
’ Yogindra Prasad on the ground ‘that 
the latter, his agents and 
` porters with- his consent . had com- 
mitted several corrupt practices at the 
election. Three principal. corrupt 
practices set up in the petition were— 

(1): that Yogindra Prasad procured 
the printing of a leaflet bearing - the 
caption “SIDHA SAWAL” and contain- 
ing false and malicious statements of 
fact, which he believed to be false, in 
relation to. the personal character and 
conduct. of Markandeshwar Singh in 
order to malign him and to lower Sim 
in the estimation of the voters. The 
statements were reasonably calculated 
to harm and prejudice the prospects 
of his election. Yogindra Prasad, his 
agents and supporters with his active 
consent and connivance distributed and 
circulated the leaflet in the Constitu- 
ency during the election; . 


(2) that Yogindra Prasad: also 
procured the printing of posters in 
different sizes containing false and 
malicious statements of fact in rela- 
tion to the personal character and 
conduct of Markandeshwar Singh -in 
order to malign him and lower him in 
the estimation of the voters, and the 
statements -were reasonably Paps rss 
to harm: his prospects : of election. 
These posters were pasted on the walls 
at various places throughout the Con- 
stituency and were. also displayed at 
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his sap- 
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different places during the election; 


and 


(3) that Yours Prasad “had. 
obtained and procured. the assistance 
of persons in the service of the Gov- 
ernment, such as, Dafadars, Law 
Clerks of the Forest Department, Com- 
pounders of Government Hospital, 
Headmasters and teachers of Govern- 
ment or Government aided - Schools 
and Presiding Officers of different 
booths for furthering his prospects’ at 
the election, particulars in respect of | 
which were set out- in Sch. 3 annexed 
to the petition. 


The High Court held that Yogindra 
Prasad had committed . corrupt prac- 


-tices described in items (1) and (2). 


only. Since no appeal has been pre- 
ferred against the order rejecting the 
plea relating to the commission of 
corrupt practice. with respect to item 
a ae more need be said in that 


Bs, Item. (1) related to the print- 
ing, publication’ and distribution of a 
pamphiet, in the course of the elec- 
tion campaign.. The caption of the 
pamphlet was “Straight Question”. The 
caption was preceded by the symbol 


‘of a hut which:is the election symbol | 


of the P. S. P. candidates and a 
couplet in Hindi which freely trans- 
lated reads “the river bank contract 
and the free land will be snatched 
away by the peaple. The people will 
not tolerate the dacoity and murder 
under’ the mask of Congress”. The 
caption. “Straight Question”. is follow- 
ed by a statement that the people of 
Dhanha.. want an answer ` from 
Markandeshwar Singh.: Then were set 
out thirteen questions. It is not dis- 
puted that the author of the pamphlet 
intended to malign ‘Markandeshwar 
Singh. - Serious allegations were made 
in the pamphlet relating to the per- 
sonal conduct of Markandeshwar 
Singh. The pamphlet attributed acts 
of dacoity, murder and violence to 
Markandeshwar Singh. It is conceded 
that the allegations which related to 
the personal character and conduct of 
Markandeshwar Singh were false. and 
were reasonably. calculated “to pre- 
judice the prospects of his election, ` 


4. A poster was also published. 
It contained an . exhortation tò the 
voters to vote for Yogindra Prasad 
who was described: as the “Hope of 
the poor, :Leader of: the youth, Fear- 
less socialist”.. The poster bore the 
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symbol of a hut. It was followed by 
a couplet in Hindi “The river bank 
contract and the free land will be 
snatched away ~by the people. The 
people will not tolerate the dacoity 
and murder under. the mask of 
Congress”. “Markandeshwar Singh is 
a ferry contractor and in the pam- 
phlet an allegation was made that 
Markandeshwar Singh’ was charging 
exorbitant rates for ferrying pas- 
sengers, carts and goods. The 
couplet apparently refers to the ferry 
© contract and threatens that the con- 
tract and the land given in that con- 
nection will be snatched away by the 
people. But by publishing this poster 
no corrupt practice within the mean- 


- ing of Section 123 (4) of the Represen- ` 


tation of the People Act, 1951 is com- 
mitted. There was no statement of 
fact in the poster in relation to the 
personal character and conduct of any 
candidate, and the statement could not 
reasonably be calculated to prejudice 
his prospects at the- election. The 
High Court held that Yogindra Prasad 


was responsible for publication of the. 


pamphlet as well as the poster, and 
that the publication of the pamphlet 
and poster constituted a corrupt 


practice within the meaning of Sec- 


tion 123 (4) of the Representation of 
the People Act, 1951. The posters 
were printed at Shri Shymalal Press, 
Motihara and Yogindra Prasad admits 
that he got the poster- printed. But 
since in our view publication of the 


poster does not amount to commission - 


of a corrupt practice it is unnecessary 
to deal with the evidence relating to 
the affixing of and displaying those 
posters in the Constituency. 


5., Mr. Chagla appearing for 
Yogindra Prasad concedes that the 
statements made in the pamphlet were 
false, that the person who made those 
statements believed them to be false 
or did not believe them to be true, 
that they related to the personal 
character and conduct of Markande- 
shwar Singh and that the statements 
were reasonably „calculated to pre- 
judice his prospects at the election. 
Counsel only contended that the appel- 
lant Yogindra Prasad Shrivastava had 
not published the pamphlet. 


6. - It is common. ground that 
the pamphlet was printed- at the 
Chitra Printing Press Padrauna. The 
bill relating to its printing is Ex. 8/7. 
According to the recitals in the bill 


A.I R. 


the order for printing the pamphlet 
with : the caption “Notice ` (Straight 
Question)” of which 10,000 copies were 
printed, was given by one Janardan 
Tiwari. The pamphlet, some posters, 
ballot papers and. another publication 
called Notice “keep watch” were also 
ordered to be printed -by Janardan 
Tiwari. An advance of Rs. 100/- was 
given towards the printing charges 
and the balarce of Rs. 229/- remained 
due. Gopal Prasad Sinha, proprietor 
of the Printing Press who was éxamin- 
ed on commission deposed that on the 
order given by Janardan Tiwari for 
printing he printed the pamphlet at his 
Chitra Printing Press. The witness 
tendered the manuscript on the basis 
of which the pamphlet was printed. 
He also produced a document contain- 
ing the signature of Janardan Tiwari 
on the manuscript and the order form. 
The witness also produced the bill, 
posters and other matters which were 
printed by him. The witness stated 
that the amount of the bill was paid 
by Yogindra Prasad and that Yogindra 
Prasad and other persons had taken 
away the printed pamphlets and - 
posters. In cross-examination the wit- 
ness stated that Janardan Tiwari had 
given him the order and the advanee, 
and that when the order was given 
for printing the pamphlets, Yogindra 
Prasad was present and that Yogindra 
Prasad had taken delivery of the 
printed matter. 


7. Yogindra Prasad denied that 
he had given the order or that he had 
made the payment or that he had 
taken delivery of the pamphlets. He 
admitted that he had appointed 
Janardan Tiwari who was an Advocate 
practising in Bettiah as his counting 
agent, that he had made his appoint- 
ment on the day of counting and be- 
fore his appointment as counting agent, 
and that Janardan Tiwari was not 
asked to do and had not done any 
election work for him. He denied 
that Janardan Tiwari had accompani- 
ed him in his election tour of the con- 
stituency. He also denied that the 
pamphlet was . distributed at his in- 
stance. | : pa 


8. Janardan Tiwari was not 
examined as a witness before the 
Court. The High Court compared the 
signatures of Janardan Tiwari as sub- 
scribed on the various documents pro- 
duced by Gopal Prasad Sinha.with his 
signature on the document under which 


one . 
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Janardan Tiwari. was appointed as 
counting agent. The High Court was 
satisfied that the -person who had 
signed the documents produced by the 
printer Gopal Prasad Sinha was the 
same person who had signed in token 
of accepting appointment as courting 
agent. 

9. Yogindra Prasad examéned 
as a witness one Ambika Tiwari-uncle 
of Janardan Tiwari. The witness 
stated that Janardan Tiwari had not 
done any “propaganda work” at the 
election, that Janardan Tiwari was a 
practising lawyer at Bettiah, thet at 
the time of election Janardan Tiwari 
did not go out of Bettiah except for 
the purpose of recording his vote He 
denied that Janardan Tiwari was a 
counting agent of Yogindra Prasad. 
The witness had not been to Bettich at 
the time of counting of votes and he was 
“not sure” if he “could identify the 
signature of Janardan Tiwari if shewn” 
to him. The testimony of this wit- 
ness was inconsistent even with the 
case of Yogindra Prasad and was un- 
reliable. 


10. Mr. Chagla appearing on 
behalf of the appellant’ however con- 
tended that the High Court was in 
error in taking on record the evidence 
of Gopal Prasad Sinha — the printer. 
The circumstances in which the evi- 
dence of this witness was brought on 
the record may first, be set out. The 
hearing of the election petition com- 
menced on July 15, 1969. On Jul” 17, 
1969 summons was "ordered to be issu- 
ed to Gopal Prasad Sinha requ_ring 
him to attend the Court for examina- 
tion as a witness in support of the 
election petition. The summons was 
served on the witness. Gopal Prasad 
Sinha informed the Court that he was 
lying ill and was unable personal_y to 
present himself before the Court on 
the day fixed for recording his evi- 
dence. Markandeshwer Singh then 
applied for an order that the wicness 
be examined on commission. The High 
Court passed an order on July 23, 
1969 on the application ordering that 
a commission be issued. The state- 
ment of Gopal Prasad Sinha was re- 
corded on July 27, 1959 and was duly 
certified. The Court on July 29, 1969 
then passed an order that the papers 
filed by the Commissioner do . form 
part of the record. No objection was 
raised on behalf of Yogindra Prasad 
against the admission of the state- 
ment. Mr. Chagla relying upon Order 
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26, Rules 7 and 8 of the Code of Civil 
Procedure, contends that'in the absence 


-of evidence to prove that on the day 


on which the statemen: of Gopal 
Prasad Sinha was admitted on the re- 
cord, and thereafter during the course 
of the inquiry the witness was unable 
to remain present in Court his state- 
ment was inadmissible. Order 26, 
Rules 7 and 8 provide: 


Rule 7—‘“Where a commission has 
been duly executed, it shall be re- 
turned, together with the evidence 
taken under it, to the Court from 
which it was issued, unless the order 
for issuing the commission has other- 
wise directed, in which case the com- 
mission shall be returned in terms 
of such order; and the commission 
and the return thereto and the evi- 
dence taken under it shall (subject to 
the ‘provisions of the next following 
rule) form part of the record of the 
suit. 


- Rule 8—Evidence taken ant a 
commission shall not be read as evi- 
dence in the suit without the consent 
of the party against whom the same is 
offered, unless— 


(a) the person who gave the evi- 
dence is beyond the jurisdiction of the 
Court, or dead or unable from sick- 
ness or infirmity to attend to be per- 
sonally, examined, or exempted from 
personal -appearance in Court, or is a 
person in the service of the Govern- 
ment who cannot, in the opinion of the 
Court, attend without detriment to the 
public service, or 


(b) the Court in its discretion 
dispenses with the proof of any of the 
circumstances mentioned in clause (a), 


‘and authorises the evidence of any 


person being read as evidence in the 
suit, notwithstanding prcof that the 
cause for taking such evidence by 
commission has ceased at the time of 
reading the same”. 

No order was made under clause (b) 
of Rule 8 by the Court. But no objec- 
tion was raised by Yogindra Prasad‘to 
the admission of the recorded state- 
ment. The record of tne statement 
was read with his consent. There was 
before the Court an application re- 
ceived a week before the date on which 
the commission was returned duly 
executed that Gopal Prasad Sinha was 
lying ill and was unable to: attend the 
Court. The Court was satisfied of the 
truth of the grounds in that applica- 
tion and directed that the -witness. be 
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examined on commission. Correct- 
ness of the order issuing the commis- 


sion for exemption of the witness is 


not challenged. There is no evidence 
that the sickness or infirmity which 
prevented the witness from attending 
the Court on or after July 22, 1969 
did not persist till the case was final- 
ly disposed of, and on that account 
the evidence was inadmissible. The 
statement of Gopal Prasad Sinha was 
admitted -to the record on the day on 
which the case of Markandeshwar 
Singh was closed. Thereafter the evi- 
dence of Yogindra Prasad was record- 
ed. The last witness on behalf of 
Yogindra Prasad was examined on 
August 12,:1969 and there is no evi- 
dence that the witness Gopal Prasad 
Sinha could have attended the Court 
during the time the case was pending. 
We do not think that the statement of 
Gopal Prasad Sinha is inadmissible. 


11. Mr. Chagla contended. that 
a proceeding charging a person for 
committing corrupt practice is in the 
nature of a quasi-criminal proceeding 
and the charge must be established 
beyond reasonable doubt and since the 
only evidence against Yopindra Pra- 
sad is of a single witness not support- 
ed by any documentary evidence or 
any evidence establishing any connec- 
tion between Yogindra Prasad and the 
printer of the document which is said 
to constitute a corrupt practice, the 
High Court was not justified in rely- 
ing upon the oral testimony of Gopal 
‘ Prasad Sinha in holding that Yogindra 
Prasad was responsible for publica- 
tion of pamphlet Ext. 8/2. But the 
circumstances of the case in our judg- 
ment amply support the findings re- 
corded by the High Court that Janar- 
dan Tiwari had given the order for 
printing the pamphlet. Gopal Prasad 
Sinha is not shown to be interested in 
the election petitioner. Genuineness 
of his record is not challenged. Janar- 
dan Tiwari the person who gave . the 
order has signed several documents 
which are on the record. His signa- 
ture accepting appointment by Yogin- 
dra Prasad as counting agent is before 
the Court and in the view of.the High 
Court the signature on the form of ac- 
ceptance of the counting agency is of 
the same person who gave the order. 
We have looked into the documents 
and we do not see any ‘reason to dis- 
agree with the High Court. If it was 
the case of the appellant that Janardan 


Divl. F. O. vi M. S. Jain 


A.L R. 


Tiwari was some person other than the 
counting agent appointed by him, he 


should have examined Janardan 
Tiwari, Advocate, as a witness. 
Ambika Tiwari deposed to a story 
which was palpably false. - His testi- 


mony coud not assist Wie case of 
Yogindra Prasad. 


12. On the evidence we are 
unable to hold that the pamphlet was 
rot got printed at the instance of the 
appellant by Janardan Tiwari, his 
counting agent. No rational explana- 
tion has even been suggested to us as 
to why a perfect stranger bearing the 
name of Janardan Tiwari may spend 
a substantial sum of money for getting 
printed pamphlets maligning Markande- 
shwar Singh. The evidence of the 
printer Gopal`Prasad Sinha establishes 
that it was Yogindra Prasad-appellant 
here who took delivery of and paid 
for the pamphlet.. We agree with the 
High Court that Yogindra Prasad was 
responsible for the printing of the 
pamphlet Ex. 8/2. It is not in con- 
troversy that copies of the pamphlet 
were widely distributed in the Con- 
stituency during the election cam- 
paign. There is no reason to disbelieve 
that Yogindra Prasad was responsible 
for distribution of the pamphlet. 


13. The appeal fails and is dis- 
missed with costs. 


Appeal dismissed. 
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GROVER, JJ. 

The Divisional Forest Officer, 
South Kamrup Division, Gauhati and 
others, Appellants v. Moolchand Sar- 
augi Jain, Respondent. 

` Civil Appeal No. 595 of 1967, D/- 
6-1-1971 

Asam Forest Regulation (T of 
1891), S. 72, Rules framed under, R. 10 
— Rule does not give rise to any liabi- 
lity to pay sum of money but merely 
imposes limitation on Forest Officers 
power to grant leases in respect of 
certain forest produce. (Para 5) 


*(Civil Rule No. 242 of 1964, D/- 28-7- 





1966 — Assam and Nagaland.) 
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The amount of damages for breach 
of terms of sale notice in respect of 
monopoly rights to quarry stone for 
certain period from certain areés is 
not an amount due under Regulation or 
R. 10 and it cannot be recovered a3 an 
arrear of land revenue. 

: (Para 5) 


Mr. Naunit.Lal, Advocate, for Ap- 
pellants; Mr. D. N. Mukherjee, Advo- 


cate, for Respondent. 


The following Judgment of the 
Court was delivered by 

SHAH, C. J.: The Divisional 
Forest Officer, Kamrup Division, 
Assam invited tenders for the purchase 
of monopoly rights to quarry ‘stone 
from certain areas, including Narangi 
Stone Quarry Mahal, for the period 
July 1, 1963 to June 30, 1964. Wool 
Chand Sarougi — hereinafter called 
‘the respondent’ submitted a tender 
accompanied by the requisite deposit 
of Rs. 100/- as earnest money, and 
offered the rate of Rs. 5.25 per ripee 
of royalty. The tender submitted. by 
the respondent was accepted and for 
the minimum quantity of 1,25,800 cft. 
of stone allotted to the respondent out 
of the quarry he was to pay Rupees 
31,250/-. Intimation of acceptance of 
the tender was given to the respordent 
on July 13, 1963. 

2. One Baputi Ram, a member 
of a Scheduled Tribe, appealed agzinst 
the-order of the Divisional Forest Dfi- 
cer accepting the tender, to the ‘3ov- 
ernment of Assam and obtained a stay 
order. After about three months he 
declined to prosecute the appeal and 
his appeal was dismissed. The respon- 
dent’ then declined to accept the settle- 
ment of the quarry. 

3. - The Divisional Forest 3Dffi- 
cer invited fresh tenders. The cffers 
made were not however accepted and 
tenders were invited again. On <anu- 
ary 10, 1964 a settlement was made 
for a minimum quantity of 50,000 cft. 
for the period from January 25, 1964 
to June 30, 1964 for Rs. 10 000/-. 

A. The Divisional Forest Offi- 
eer, thereafter, sought to recover the 
amount of Rs. 31,250/- for which the 


' tender of the respondent was accept- 


ed as arrears of land revenue in the 
manner provided by S. 75 of the Assam 
Forest Regulation VII of 1891. The 
respondent then moved a petition in 
the High Court of Assam for an order 
quashing the proceeding for recovery 
of the amount demanded. The High 
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Court held that the amount claimed 
was not recoverable under the provi- 
sions of the Assam Forest Regulation. 
VII of 1891 and passed an order quash- 
ing the proceeding for recovery and 
issued a mandamus to the. Divisional 
Forest Officer, Kamrup Division not to 
proceed with the recovery. The State 
of Assam has appealed to this Court 
with certificate granted by the High 


Court. ‘ 


5. Section 75 of the Assam 
Forest Hepulation VIL of 1891 pro- 
vides: 


“All money, otic than fines, pay- 
able to Crown under this Regulation, 
or under any rule made thereunder, or 
on account of the price of any forest 
produce, or of expenses incurred in 
the execution of this Regulation in res- 
pect of any forest produce, may, if not 
paid when due, be recovered under 
the law for the time béirg in force as 
if it were an arrear of land revenue”. 


The amount claimed to be due from 
the respondent is not on eccount of the 
price of any forest produce, or of ex- 
penses incurred in the execution for 
recovery of any forest produce. The 
amount is also not due in the execu- 
tion of the Regulation. So far there 
is common ground. It was claimed, 
however, that the amount was due 
under rule 10 promulgated in exercise 
of power under the Regulation and on 
ihat account it was recoverable as an 
arrear of land revenue. Rule 10 pro- 
vides: 

“No lease for any fixed period 
giving the right of removing India 
rubber, cane, kutcha or . cutch, lac, 
agar, ivory, or any other forest pro- 
duce shall be given otherwise than in 
accordance with the general or special 
orders of the Conservator who is em- 
powered to authorise sales in respect 
of such leases, by auction, tender or 
any other method at such rates as he 
may decide in his discretion.” 

The Rule in our judgment does not ap- 
ply to récovery of the amount alleged 
to be due for failure to carry out the 
obligations of the tender by proceed- 
ings under the Assam Forest Regula- 
tion 1891. It is again ditficult to hold 
that “stone” is forest produce within 
the meaning of the Act. In any event 
the Rule does not give rise to any 
liability to pay a sum of money. It 
merely imposes a limitation upon the 
power of the officers of the Forest 
Department to grant leases in respect 
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of certain forest produce. The lease 
may not be granted excépt in accord- 
ance with the general or special orders 
of the Conservator who alone is em- 


powered to authorise a sale in respect. 


of such a lease. It is a rule relating to 
the exercise of power to: grant leases. 
The High Court was, in our. judgment, 
right in observing that the amount of 
damages for breach of the terms of the 
sale notice is not an amount due under 
the Regulation, or rule.10 made there- 
under. 

6. The appeal accordingly fails 
and is dismissed with costs. 
i - Appeal dismissed. 


Res ot 
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P. JAGANMOHAN REDDY, JJ. 
M/s. Allen Berry and Co. Private 
Ltd., Appellant v. The Union of India, 
Respondent. . 


R u Appeal No. 2418 of 1966, D/- 
1971 
Arbitration Act (1940), Section 30 
— Mistake in award can be a ground 
of remission or ‘setting ‘it aside only 
when such mistake is apparent on the 
face of the award or forms a part of 
it. (Para 9) 
As the parties choose their own 
arbitrator, they cannot, when the 
award is good on the face of it, object 
to the decision either upon the law or 
the facts. Therefore, even when an 
arbitrator commits a ‘mistake either in 
law or in fact in determining the 
matters referred to-him, but such mis- 
take does not appear on the face of 
the award or in a document appended 
to or incorporated in it so as to form 
part of it, the award will neither be 
remitted nor set aside notwithstanding 
the mistake. Mere reference to the 
contract in the award is not to be held 
as incorporating it. Case-law discus- 
sed. - (Para 9) 
Cases Referred: Chronological Paras 
(1969) ATR 1969 SC 288 (V 56), 
Vidya Sagar Joshi v. 
Surinder Nath Gautam ee 20 


#(F. A. O. Appeal No. 123-D of 1961, 
D/- 19-2-1963 — Punj. at Delhi.) 


AO/BO/A105/71/BNP/C 


Allen Berry & Co, v. Union of India {Shelat J.) 


ALR 


(1968) C. A. No. 107 of 1966, D/- 
5-12-1968 (SC) = 1969 SCD 
262, Babu Ram v. Nanhemal g 
(1967) AIR 1967 SC 1032 (V 54) ~ 
= (1967) 1 SCR 324, Union of 
India v. Bungo Steel Furniture 
P. Ltd. 
(1962) 2 All ER 53 = 3 WLR 512, 
Giacomo Costa Fu Andrea v. . 
ies Italian Trading Co. 


(1947) 2 All ER 260 = 1948 (1) 
KB 11, Woolf v. Collis Re- 
moval "Service ca 20 
(1933) 1933 AC.592 = 102 LJKB 
648, F. R. Absalom Lid. v. 
Great Western (London). Garden 
Village Society Ltd. 6, 8. 
(1923) AIR 1923 PC 66 (V 10) 
= 1923 AC 480, Champsey 
` Bhara and Co. v. Jivraj Balloo, 
Spinning and Weaving Co, Ltd. 4 
(1923) 1923 AC 395 = 92 LJ Ch 
. 807, Kelanton v. Duff Develop- 
ment Co.’ 7, 16 
(1915) 3 KB 167 = 84 LJKB 1091, 
Monro v. Bognor Urban District ` 
Council 
(1905) 2 KB 184 = 53 WR ear 


Landauer v. Asser: , 7,8 
(1857) 3 CB (NS) 189 = 140 mR 
712, Hodgkinson v. Fernie 5, 10 


M/s. R. L. Agarwal; K. L. Mehta, 
S. K. Mehta, P. N. Chaddha, M. G. 
Gupta and K. ‘R. Nagaraja, Advocates, 
for Appellant; Dr. L. M. Singhvi, Sr. 
Advocate, (Mr. Badri Dass Sharma, 
Advocate for Mr. S. P. Nayar, Advo- 
cate, with him), for Respondent. 


The following Judgment of the 
Court was delivered by 


SHELAT, J: — By this appeal, 
under special leave, the appellant- 
company. challenges the correctness of 
the judgment of the High Court: of 
Punjab, dated February 19, 1963 
refusing to set. aside an umpire’s 
award,. dated March 22, 1958. The 
award was in respact of certain dis- 
putes between the company and the 
Union of India in the matter of dis- 
posals of ` the United States surplus 
war materials left by the Government 
of the U. S. A. at the end of the last 
World War. These surplus materials, ` 
called the U. S. Surplus Stores, con- 
sisted of vehicles and other stores. 
It was said that these were sold to the 
company by the Director-General, 
Disposals through correspondence and 
sale-notes. These contracts of sale 
were subject to the General Conditions 
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of Contract (Form Con. 117). Clavse 
13 of these General Conditions pros 
vided that: i 


“In the event of any question ‘or 
dispute arising under these conditicns 
or any special conditions of contract or 
fn connection with this contract — 
the same shall be referred to ‘the 
award of an arbitrator to be nominat- 
ed by the Director General and an 
arbitrator to be nominated by the 
contractor, or in the case of 
the said arbitrators not agreeing, than, 
to the award of an Umpire to be ap- 


pointed by the arbitrators in writ.ng . 


before proceeding on the reference...... 


Upon every and any such refer- 
ence, the assessment o? the costs in- 
cidental to the reference and award 
respectively shall be in the discretion 
of the arbitrators, or in the everit of 
their not agreeing, of the Umpire zp- 
pointed by them.” ; 


oat tee Disputes having arisen be- 
tween the parties both as regards the 
contents and the quantity of the vehi- 
cles delivered under the contracts, trey 
were referred, in the first instance to 
two arbitrators nominated by the 
parties, and ultimately to an umpire. 
The disputes were crystallized nto 
nine claims by the appellant-company 
totalling Rs. 6,73,34,500/-, and sevaral 
counter-claims by the Government of 
India. At the end of-the arbitration, 


_ the umpire, by his said. award, dis- 


allowed all the claims made by the 
company, except one for which he 
awarded Rs. 6,94,000/- and held, in 
respect of the counter-claims filed by 
the Government of India, that the ap- 


_ pellant-company was liable to par to 


the Government in all Rs. 36,23,682.50 
P. and costs amounting to Rs. 5,40,544. 
In the result, after deducting the claim 
allowed to the appellant-company, the 
company was held liable to pay to the 
Government Rs. 34,70,226.50 P. 


_ 3. The award having been filed 
by the umpirein the Court of the Dis- 
trict Judge, Delhi and the Government 
of India having thereupon applied for 
a decree in terms of the award, the 
company.applied to the Court for set- 
ting aside the award urging several 
grounds for. so doing. The District 
Judge by an elaborate judgment de- 
clined to set aside the award. He, 
however, held that the award sufer- 
ed from an error apparent on the 
face of the award in respect of the 
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eppellant’s claim. No. IIT (a), and fur- 


‘ther held that the counter-claims II, 


TV, V and: VI made by the Government 
were not covered by the reference, and 
consequently, the umpire had no juris- 
diction to go into them. Declining, how- 
ever, to set aside the award, he remitted 


-it for reconsideration of the aforesaid 


‘tems and also for readjustment of the 
amount of costs in the event of en- 
Aanced compensation beirg awarded 
zo the company in respect of its claim 
No. III (a). Dissatisfied with the judg- 
‘ment of the appellate Court, the com- 
pany filed an appeal before the High 
Court. The Union of India also filed 
zertain’ cross-objections. The High 
Court heard the appeal and the cross- 
objections together and by its afore- 
said judgment dismissed both the 
appeal and the cross-objections and 
upheld the judgment of the District 
Judge, 


4, In support of the claim that 
the award was liable to be set aside, 
counsel for the company submitted the 
following six propositions for our ac- 
ceptance : 


1. that the contracts of sale enter- 
ed into by the company were mis- 
construed by the umpire. and such 
misconstruction appears on the face of 
the award; 

2. that the umpire, as also the 
High ‘Court, failed to take into consi- 
deration ` several documents while 
deciding the scope of the sales; 

3..that in respect of claim No. VI 
and counter-claim No. VI of the Gov- 
ernment, the umpire acted beyond 
his jurisdiction as those questions did 
not fall within the scope of the refer- 
ence; 

4. that the umpire cid not ‘act 
according to law but acted as a con- 
ciliator and based his award on mere 
PE and surmises; 

5. that his conclusion on ground 
rent awarded to the Government -Was 
based on no evidence; and 

6. that the costs awarded to the 
Government were altogether dispro- 
portionate. 


Se Before we proceed to consi- 
der these propositions, it is necessary 
to ascertain the scope of Section 30 of 
the Arbitration Act, 1940, and the 
principles underlying that section. The 
general rule in matters of arbitration 
awards is that where parties have 
agreed upon an arbitrator, thereby 
displacing a Court of law for a domes- 
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tic forum, they must accept the award 
as final for good or ill. In such cases 
the discretion of the Court either for 
remission or for setting aside the 
award will not be readily exercised 
and will be strictly confined to the 
specific grounds set out in Ss. 16 and 
30 of the Act. In Hodgkinson v. 


Fernie, 1857 (3) CB (NS) 189, Wil- 
liams, J., stated the principle as 
follows :— A : i 


“Where a cause or matters in dif- 
ference are referred to an arbitrator, 
whether a lawyer or a layman, he is 
constituted the sole and final judge of 
all questions both of law and fact. 

..The only exceptions to that rule are, 
‘ cases where the award is the result of 
corruption or fraud, and one other, 
which though it is to be regretted, is 
now, I think, firmly established, viz., 
where the question of law necessarily 
arises on the face of the award, or 
upon some paper accompanying -and 
forming part of the award.” : 


This observation was recently cited 
with approval in Union of India v. 
Bungo Steel Furniture Pvt. Ltd., (1967) 
1 SCR 324 = (AIR 1967 SC 1032). 


6. The principle is that the 
Court, while examining an award, 
will look at documents accompanying 
and forming part of the award. Thus, 
if an arbitrator were to refer to the 
pleadings of the parties so as to in- 
corporate them into the award, the 
Court can look at them. In some 
cases, however, Courts extended the 
principle and set aside the award on 
a finding that the contract, though 
only referred to but not incorporated 
into the award as part of it, had been 
misconstrued and such misconstruction 
had been the basis of the award. 
Thus, in Landauer v. Asser, 1905 (2) 
KB 184, the dispute between buyers 
and sellers of goods was as to who 
was entitled to certain sums paid upon 
a policy of insurance upon the goods. 
This was referred to arbitration and 


the umpire made his award basing it 


on the construction he placed on the 
contract, namely, that as the parties 
to the contract were “by the terms 
thereof” principals, their interest and 
liability in insurance was defined to 
be the value of the invoice plus 5 per 
cent. On an application to set aside 
the award, the Court of Appeal held 
that inasmuch as the umpire had re- 
ferred to the contract and the terms 
thereof, it was justified in looking at 


“by observing that that 
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the contract, and having done so, 
found that. he had based his decision 
entirely upon the terms of ‘the con- 
tract. It also found that since the con- 
tract, if properly construed, did not 
justify the decision, the award was bad 
on the face of it and was liable to be 


-set aside. A similar view appears 
also to have been taken in F. R. 
Absalom Ltd. v. Great Western 


(London) Garden Village Society Ltd., 
1933 AC 592. Where the award: set 
out the relevant words and Clause 30 
of the contract ` and also the conclu- 
sion of law on the meaning of those 
words, Lord Russell said that since 
the award recited the contract and re- 
ferred in terms to the provisions 
of Clause 30, thereby incorporating it 
into the award, and then stated the 
construction which the arbitrator 
placed upon that clause, the Court was 
entitled to lock at that clause to as- 
certain if the construction placed by 
the arbitrator was erroneous. 


aan © The correctness of the deci- 
sion in 1905 (2) KB 184 was challeng- 
ed before the Privy Council in 
Champsey Bhara and Co. v. Jivraj 
Balloo Spinning and Weaving Co. Ltd., 
1923 AC. 480 = (AIR 1923 PC 66). 
Lord Dunedin, however, did not ex- 
pressly overrule it but rested content 
decision was 
not binding on the Board. But he, 
formulated the principle thus: 


“An error in law on the face of 
the award means, — that you can find 
in the award or a document actually 
incorporated thereto, as for instance, a 
note appended by the arbitrator stating 
the reasons for his judgment, some 
legal proposition which is the basis of 
the award and which you can then say 
is erroneous. It does not mean that if 
in a narrative a reference is made to 
a contention of one party that opens 
the door to seeing first what that con- 
tention is, and then going to the con- 
tract on which the parties’ rights de- 
pend to see if that contention is 
sound”. 


The Privy Council upheld the award 
stating that it was impossible to say 
what was the mistake on the face of 
the award which the arbitrators had 
made as they had not tied themselves 
down to any legal principle which was 
unsound. The mere fact that the 
Court would have construed a docu- 
ment differently than the arbitrator 


would not induce the Court to inter- 
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fere unless the construction given by 
the arbitrator is such that it is against 
the well-established principles of con- 
struction. . (see Kelanton v. Duf 
Development Co., 1923 AC 395). 

8. In an illuminating analysis 
of a large number of earlier deci- 
sions, including Landauer, 1905 (2) <B 
184 and F. R. Absalom Ltd., 1933 AC 
592, Diplock, L. J.,-in Giacomo Ccsta 
Fu Andrea v. British Italian Trading 
Co. Ltd., (1962) 2 All ER 53 recorded 
his conclusion thus: 


“It seems to me, therefore, that, 
on the cases, there is none which com- 
pels us to hold that a mere reference 
to the contract in the award enticles 
us to look at the contract. It may 
be that in particular cases a specific 
reference to a particular clause of a 
contract.may incorporate the contr=ct, 
or that clause of it, in the award. I 
think that we are driven back to first 
principles in this matter, namely, that 
an award can only be set aside for 
error which is on its face. It is true 
that an award can incorporate another 
document so as to entitle one to read 
that document as part of the award 
and, by reading them together, finc an 
error on the face of the award”. 


9. The question whether a con- 
tract or a clause of it is incorporated 
in the award is a question of construc- 
tion of the award. The test is, does 
the arbitrator come to a finding on 
the wording of the contract. If he 
does, he can be said to have impliedly 
incorporated the contract or a clause 
_lin it whichever be the case. But a 
mere general reference to the contract 
in the award is not to be held as in- 
corporating it. The principle of read- 
ing contracts or other documents into 
the award is not to be encouraged T 


extended. (see Babu Ram 
Nanhemal, C. A- No. 107 of 1966, 
D/- 5-12- 1968 (SC)). The rule zhus 


is that as the parties choose their 
own arbitrator to be the Judge in the 
dispute between them, they carnot, 
when the award is good on the face 
of it, object to the decision either upon 
the law or the facts. Therefore, even 
when an arbitrator commits a misiake 
either in law or in fact in determining 
the matters referred to him, but such 
mistake does not appear on the face 
of the award or in a document append- 
ed to or incorporated in it so as to 
form part of it, the award will neither 
be remitted nor set aside notwith- 


standing the mistake. % 
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10. In the light of the principle 
above stated, the first question calling 
for determination is, is there an error 
apparent on the award, in the sense 
that the umpire misconstrued the con- 
tracts of sale inasmuch as though those 
contracts were contained in sale-notes 
as well as in several letters, he con- 
sidered the sale-notes only as contain- 
ing the contracts of sale disregarding 
the correspondence which had taken 
place between the compary and the 
Director-General, Disposals and his 
officers? Such a question would un- 
doubtedly be one of law. But the dis- 
putes referred to the umpire contain- 
ed disputes both of fact and law. 
Ordinarily the decision of the umpire, 
even though it be on a question of 
law, would be binding on the parties. 
The Court would only interfere if the 
case falls within the exceptions men- 
tioned by Williams, J. in (1857) 3 CB 
(NS) 189 and reaffirmed by: Diplock, 
L. J., in 1962 (2) All ER 53. 


11. . There were in all three 
separate sales to the appellant-com- 


pany, which according to the 
respondents were incorporated in 
sale-notes Numbers 160, . 161 and 


197. Before the sale-note 160 was 
issued on July 11, 1946, it is a fact 
that the company had written a letter 
dated July 10, 1946 which was also 
endorsed by two officers of the Direc- 
tor-General, Disposals. The letter con- 
tained three clauses, the first of which 
stated.that M/s. Allen Berry will buy 
the Moran Vehicles: Depot ‘as is where 
is’ for Rs: 1,80,00,000/-". The two 
other clauses provided the manner and 
time of payment of the sale price. But 
the letter commenced with the follow- 
ing words: 

“Pending detailed record of terms 
tomorrow the following are the broad 
heads of agreement, which will form 
the basis of sale of surplus vehicles:” 
The next day, ie, July 11, 1946, the 
Department issued "sale-note 160, which 
in clear terms stated that what was 
purchased were “all vehicles and trai- 
lers lying in Moran Depot”, which 
meant that the vehicles scld were only 
those that were actually lying in that 
depot on July 11, 1946, and not those 
outside it or those borne on the records 
of that depot, as contended by the 
company. It, however, appears from 
the judgment of the Trial Court 
(Para 206) that on receipt of sale-note 
160; the company wrote a letter on 
July 11, 1946 in which it contended 
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that “we have purchased the entire 
vehicle depot of Moran.” It appears 
that in view of this: difference of opin- 
ion, a meeting of ` representatives of 
the parties was held on July 23, 1946, 
the minutes of which, as recorded by 
the Assam Controller, U. S. A. S. S. 
read as follows: 


(2) (a) The vehicles and. trailers 
sold to Messrs.: Allen Berry and Co. 
Ltd., are deemed to include all vehi- 
cles which were or should have been 


held in Moran Depot on the 10th July, 


also those which have been issued on 
a Memorandum Receipt as follows:— 
(i) To the Americans, left behind 
_by them in various camps and depots 
and not yet turned in by us. a 
(ii) Vehicles issued. on Memoran- 
dum Receipt to military units assisting 
the U.S.A. S. S. Organization. 
(iii) Any surplus vehicles original- 
Ty allotted to U.S.A. S. S. Units — 
for operational purposes and now no 
longer required by them.” 
On September 17, 1946, a secraphone 
message was sent from New Delhi to 
Calcutta which stated “We have sold 
U.S. Army surplus vehicles presumed 
to be borne on Moran list, that is 
those actually in Moran Vehicle Depot 
or those that were intended to be 
moved to that depot, which was meant 
to be parking depot for surplus U.S. 
© vehicles in Assam area.” On Septem- 
ber 26, 1946, the Director-General, Dis- 
posals, wrote to the company that “The 
vehicles sold to you in Assam are 
those U.S. Army surplus vehicles act- 
ually in Moran Vehicle Depot or those 
that were intended to be moved ` to 
Moran Vehicle Depot. Any mobile en- 
gineering equipment, such’ as mobile 
cranes, tracked tractors are excluded 
from the sale to you.” On December 
10, 1946, the Controller issued a 
release order in respect of: i 
1. All vehicles and trailers lying 
in Moran Depot on 10th July 1946 in- 
cluding all United States Army Sur- 
plus Stores, excluding land and build- 
ings lying within Moran Depot and 
transferred to the Government of India 
from the Government of the United 
States. i i - 
2. Vehicles in operational use in 
Calcutta and Assam as and when no 


‘longer required by the U.S/A.SS. 
Organisation.” > : . 
12. The question raised by 


counsel is that the umpire failed to 


consider all these documents while 


ATR. 


considering the scope and content of 
the contract of sale and relied on only 
sale-note No. 160, dated July 11, 1946, 
that the contract was not contained in 
the said-note 160 alone, and that there- 
fore, he misconstrued the contract, and 
that that misconstruction, which is a 
point of law, is apparent on the face 
of the award, as it.was made the very 
basis of the award. 

The first three-issues:raised by the 
umpire. were: 


(1) Whether the appellant was en- _ 


titled to prove that any vehicles, 
stores etc. other than those mentioned 
in the sale-notes were sold to it; 

(2) Whether the Government was 
bound by the clarifications, representa-. 
tions, explanations or assurances made 
or given by any officer or officers of 
the Department regarding the subject- 
matter of the contracts of sale except 
those necessarily :mplicit in the sale- 
notes; ‘and or 

(3) Whether the Government sold 
any vehicles except those lying in 
Moran Depot on July 11, 1946, or those 
intended to be moved thereto. — 


13. The dispute between the 
parties, thus, clearly was that whereas 
the company clairned that the sale was 
of all vehicles borne-on the records. of 
Moran Depot, irraspective of whether 
they were actually lying there on 
July 11, 1946 or not, the Government 
claimed that the company was entitled 
to those actually lying in the Depot. 
According to the respondents; the con- 
tract of sale was to be found’in the 
sale-note, and therefore, any subse- 
quent explanations or assurances given 
by any officer or Officers of the Depart- 
ment could not vary or alter the term 
of the contract. These explanations 
and assurances were given only to re- 
move the misunderstanding -of the com- 
pany over the question . of the scope 
end extent of the sale made to it. 


14, The umpire set out part of 
the sale-notes 160 and 197 in the 
award and then observed: 


“the language used in these sale 
letters is to my mind perfectly clear, 
explicit and unambiguous and ex- 
cludes the -possibility of any vehicles, 
trailers or. stores lying on the dates in 
question outside the locations specified 
in the sale letters having been includ- 
ed in the two sales. The contention 
that theyin factinclude all vehicular 
stores in Assam- in one case and in 
Bengal area in the other has been 
made in all seriousness and.a good 


zd 
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deal of evidence both oral and deu- 
mentary has been produced in surport 
of or against such contention. The 
point has also been argued at great 
length by learned counsel for the par- 
ties. I have. given the whole matter 
my most serious and earnest consi- 
deration and my view is that epart 
from the language of the two sale- 
deeds being against such a contention, 
the evidence too considered as a whole 
does not support it. Accordingly, I 
hold that the stores sold to the claim- 
ants in the case of Assam were those 
actually located in Moran . Depot on 
July 10, 1946 and in the case of Ben- 
gal those actually located in Jodapur 
and other depots specified in the sale 
letter on July 31, 1946.” 

He next held: 


“The alleged clarifications. or re- 
presentations made or explanations or 
assurances given by any officer or 
officers of the Disposals Department 
either verbally or in writing have been 
very carefully examined by me end I 
am of opinion that neither are they, 
considered as a whole, capable of the 
interpretation sought to be put upon 
them by the claimants nor are the 
respondents bound by them. They are 
not in accordance with Jaw and do not 
amount to legal contracts binding the 
respondents.” = tee 


These passages clearly show thaz the 


umpire had considersd, besides the. 


sale-notes, the oral and documentary 
evidence led by the parties as also the 
contentions urged on and as regards 
them by cotinsel for the company. ` It 
is impossible, therefore, to uphold the 
contention that the various documents,» 


«Le, the letter of the company dated 


July 10, 1946, the subsequent corres- 
pondence, minutes of the meetings 
which took place after the sale-note 
160 was issued etc. were not taken into 
consideration by the: umpire + while 
coming to his conclusion as to what 
actually was sold-to the. company. . 


15. The dispute, amongst other 
disputes, referred to the umpire and 
crystallized by him in the form of 
issues on the. pleadings of the parties 
involved, as already stated, the ques- 
tion first as to what was sold, and 
secondly, arising out of that, the ques- 
tion whether besides the said sale- 
notes 160 and 197, the subsequent 
clarifications or. explanations were 
binding. on the Government. These 
were, no doubt, questions partly of 


~ 
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fact and partly of law. But questions 
both of fact and law were referred to 
the umpire and prima facie his find- 
ings on them would bind the parties 
unless, as explained earlier, the um- 
pire has laid down any legal proposi- 
tion, such as a construction which is 
made the basis of the award and is on 
the face of the award an error. ` 


16... The point is, is this such a 
case? True it is that this is not a ‘case 
where a question of law is specifical- 
ly referred to. It is clearly a case 
falling in the category cf cases, like 
1923 AC 395 where in deciding the 
questions referred to him the umpire 
has to decide a point of law. In doing 
so, the umpire, no doubt, laid down the 
legal proposition that the clarifications 
or assurances given subsequent to the 
dates of the said sale-notes by an offi- 
cer or officers of the department were 
not binding on the respondents nor 
could they affect the scope of the 
sales. That answer the umpire was 
entitled to give. But the fact that he 
answered a legal point Coes not mean 
that he has incorporated into the 
award or made part of the award a 
document or documents, the construc- 
tion of which, right or wrong, is the 
basis of the award: The error, if any, 
in such a case cannot be said to be an 
error apparent on the face of the 
award entitling the court to consider 
the various documents placed -in evi- 
dence before’ the umpire but not in- 
corporated in the award so as to form 
part of it and then to make a search if 
they have been misconsirued by him 
This, in our understanding, is the cor- 
rect principle emerging irom the deci- 
sions which counsel placed before us. 
In any event, this is not a case where 
the umpire, in the words of Lord 
Dunedin, “tied himself down to a legal 
proposition” which on tne face of the 
award was unsound. The award makes 
it clear in so many words that he took 
into account the entire evidence, in- 
cluding the documents relied on by 
counsel and then only came to the.con- 
clusion that it did not assist the com- 
pany in its contention ‘as to the scope 
of the sales. Contentions I and 2 rais- 
ed by Mr. Agarwal, therefore, cannot 
be upheld. i 

17. Contention No. 3 relates to 
547 vehicles said to have been sold to . 
the company. under sale-note 197, 
dated August 2/6, 1946. There is no 
dispute. that out of these vehicles the 
company removed 291 vehicles alleg- 
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ing that the delivery of the balance of 
-256 vehicles was withheld. The com- 
pany made a claim being claim No. VI 
for the price of these 256 undelivered 
vehicles. The respondents’ contention 
was that the sale to the company was 
confined only to the U.S.A. Surplus 
Stores, that these vehicles did not fall 
within that category, but were Reverse 
Land Lease vehicles belonging to the 
Government of India under an agree- 
ment. between the U.S.A. and India. 
On these allegations the respondents 
laid counter-claim No. VI claiming the 
price of the 291 vehicles admittedly 
removed by the company when they 
.were lying in Jodhpur Depot, Calcutta. 


The umpire found that the expres- 
sion “Reverse Land Lease” related to 
the reciprocal aid articles referred to in 
the said agreement. A reciprocal aid 
article, according to that agreement, 
meant an article transferred by the 
India Government to the U.S. Govern- 
ment under reciprocal aid under para 
4-C of that agreement. The U.S.A. 
Government was deemed to. have 
acquired as on September 2, 1945 full 
title over such articles except that 
such reciprocal. aid articles incorporat- 
ed into installations in India were 
deemed to have been returned to 
India Government from the date 
when the U..S. A. forces relinquish- 
ed possession of such. installations. 
From the inventories produced before - 
him, the umpire held that these 547 
vehicles were incorporated into instal- 
lations in India, and therefore, owner- 
ship in them vested in India Govern- 
ment on and after the . U.S.A. forces 
relinquished possession of those instal- 
lations. They could not, therefore, be 
regarded as-U.S. Surplus Stores which 
alone were and could be the subject- 
matter of sale-note 197. Consequent- 
ly, the company was not: entitled to 
remove the said 291 vehicles which it 
did, much less could the company 
claim compensation for 256 vehicles 
which it alleged were not delivered to 
it. In the result, the umpire allowed 
the Government’s 
VI, which was for the price of 291 
vehicles unauthorisedly .removed by 
the company from Jodhpur Depot..- - 


18. The argument in connection 
with this part of the award was, first- 
ly, that the findings of the umpire 
were vitiated as there was total lack 
of evidence on which they could be 
based, and secondly, that in any event, 


ecounter-claim No.. 
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the umpire had no jurisdiction to 
award compensation to the Govern- 
ment in respect of counter-claim 
No. VI. The first part of the argu- 
ment- need not detain us as the find- 
ing that these vehicles formed part of 
reciprocal aid articles, the ownership 
in which vested in the. Govern- 
ment of India and were therefore not 
U. S. A. S. S. was based on the agree- 
ment between the two Governments 
and the inventories produced before 
the umpire from which he could hold 
that they belonged to the Government 
of India from the date when the instal- 
lations in which they were incorporated 
were relinguished by the U. S., forces, 
and that therefore, they could not 
form the subject-matter of sale-note 
197 which related only to the U. S. 
Surplus Stores. . ie 


19. The second part | of ‘the 
argument, however, ` requires consi- 
deration. The quéstion is whether the 
arbitration clause included a ‘dispute 


relating to compensation in respect of - 


the said 291 vehicles unauthorisedly 
removed by the company. .Clause 13 
of the General Conditions of Contract, 
quoted earlier, provides for reference 
to arbitration of all questions or dis- 
putes “arising under these conditions” 
or “in connection with this contract.” 


20. Dr. Singhvi referred us to 
Clause 16 of these Conditions also but 
it is clear that it can in no-sense apply 
to the dispute relating -to compensa- 
tion. But the words “arising under 
these conditions” and “in connection 
with this contract” .are undoubtedly 
. wide and comprehensive. It is, nonethe- 


less, a question whether the dispute ‘as, - 
to compensation on the ground of un- ` 


authorised appropriation of these vehi- 
cles by the company~ falls within 
Clause 13.. In Vidya Sagar Joshi v. 
Surinder Nath Gautam, AIR: 1969 SC 
288 the words “expenditure in con- 
nection with election” used in Section 
77 of the Representation of the Peo- 
ple Act,: 1951 were construed to 
mean “having to do with’. An arbi- 
tration. clause wherein the words: “in 

relation to or in connection with- She 
contract” were construed not to con- 
template a dispute raised by a con- 
tractor that he could avoid the contract 
on: the ground that it was obtained by 
a fraudulent misrepresentation. (see 
Monro v. Bognor Urban District Coun- 
cil, 1915 (3) KB 167). But a claim for 
damages. on the. ground of negligence 


* 
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on the. part of the defendant in re- 
moving the plaintiff’s furniture against 
a clause for due diligence in remov- 
ing it was held to fall- within the 
arbitration clause. (Woolf v. Collis 
Removal Service, (1947) 2 All ER’ 260). 


21. Counsel conceded. tha: a 
dispute as. to the interpretation of 
sale-note 197 would fall, under the 
arbitration clause. If that isso, it must 
follow that the umpire was competent 
to decide whether the said 547 vehicles 
fell within the purview of the | sale 
note or not. If in determining that 
question he came to the conclusion 
that they did not, the obvious corclu- 
sion would be that the company ‘was 
not entitled to take away 291 vehi- 
cles admittedly removed by it from 
the Depot. If the company did zhat, 
would the question as to the return 
or of compensation in lieu of such 
vehicles, to which it was not entitled 
under the sale, be a question which 
arises out of or in connection witk the 
contract? Counsel went as far as tc say 
that the umpire in deciding the com- 
pany’s claim No. VI and the Govern- 
ment’s counter-claim. No. VI could 
decide that the company was not en- 
titled to these vehicles, but could not 
take the next step either to direc: the 
return of them or payment of com- 
pensation in lieu of those vehicles.. In 


‘our view, such an argument cannet be 


accepted. The reason is that once it 
is found that-he was competen to 
decide the dispute as to whether the 
said 547 vehicles were not the sutiect- 
matter of the sale and 291 of them 
were removed unauthorisedly, he must 
to do justice between the parties in 
respect of disputes referred to him, 
order the company either to return 
thern or to pay compensation for them. 
Since the first course was not possible 
after all these years, the second was 
the only and the obvious course. The 
dispute raised by the respondents that 
291 vehicles were not included in the 
sale was co-éextensive with and con- 
nected with the dispute that the com- 
pany was bound to return them if it 
was found that they were not covered 
by the’ sale. On. this reasoning it is 
not possiblé to say that- the umpire 
went beyond his jurisdiction eithsr in 
rejecting the company’s claim No. VI 
or in accepting the’ corresponding ` 
counter-claim No. VI of the respon- 
dents. 


Allen Berry & Co. v. Union of India (Shelat J.) [Prs: 20-24) S. C. 703: 


22. Contention 4 relates to 600 
vehicles which had been taken out of 
Moran Depot for operational purposes, 
but which the company claimed were 
part of the sale under sale-note 160. 
The umpire held (1) that these vehicles 
having been taken. out of the Depot 
for operational purposes did not fall 
within the sale, and (2) in the alterna- 
tive, that the evidence disclosed that 
a. substantial number of vehicles in 
operational’ use were delivered to the 
company even though strictly speak- 
ing it was not entitled to them as they 
were not lying in the Depot on July 
10, 1946. The umpire further held 
that if some of them per chance were 
not handed over, the respondents had: 
sufficiently compensated the company 
by handing over several non-opera- 
tional vehicles from outside the Depot 
to which the company was not en- 
titled. Counsel argued that this part 
of the award was vague and without 
any evidence to support it, and there- 
fore, the umpire behavec im this res- 
pect more like a conciliator than as 
an - arbitrator. 


23. Having held that sale-note 


-160 covered only those vehicles -which 


were actually lying in Moran Depot 
on July 10, 1946, it was not incumbent 
on the. umpire to decide the number. 
of operational vehicles outside the 
Depot. . Consequently, if he was satis- 
fied that even though the company 
was not entitled to the said 600 vehi- 
cles claimed by it, yet the authorities 
had delivered a substantial number of 
them, and for any deficiency, had also - 
delivered non-operational vehicles, 
there would be. no purpose in going | 
into the details of vehicles delivered 
to the company. Even though, as the 
judgment of the Trial Court discloses 
(para 223), there was evidence, both 
oral and documentary, that the com- 
pany had collected a number of vehi- 
cles lying at places outside the Depot, 
and the vehicles so. collected were 
recorded by the company, yet the com- 
pany -had withheld the production ‘of 
those records. In view of these facts 
it is impossible to say that the um- 
pire had acted without evidence, or 
that he behaved in the manner of a 
conciliator, or gave findings on con- 
jectures and surmises, 


24. Our interference was in- 
vited next on the question of ground 
rent on the ground ,that the amount of 
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such rent was fixed by the umpire 
without any evidence. There is hard- 
ly any substance in this contention. 
The sites; on which the various depots 
were situated, were requisitioned by 
the Government under the Defence of 
India Rules. The Government had a 
Statutory obligation, therefore, to pay 
to the owners of those sites compen- 
sation as provided by those Rules. 
Under the contracts of sale the com- 
pany was bound to pay to the Govern- 
ment ground rent and other charges 
which the Government in its turn was 
liable to pay. It is, therefore, not 
correct to say that the umpire could 
award only that amount -which the 
Government had actually paid and that 
the umpire should, therefore, have 
taken an account from the Govern- 
ment. It was never the case of the 
company that the Government had 
claimed ground rent higher than the 
compensation it was liable to- pay. 


25. The last objection was that 
the amount of costs awarded by the 
umpire to the respondents was dis- 
proportionate. It appears from the 
award that the umpire fixed the 


amount of costs after considering the- 


statements of expenses incurred by the 
parties for the hearing before him 
teridered by the respective counsel for 
the parties. Considering the huge 
amounts claimed by the parties, the 
volume of evidence, both oral and 
` documentary, adduced by them, the 
number of days occupied in recording 
that evidence and in arguing the case, 
' we are not prépared to say that the 
discretion which the umpire exercised 
„in the matter of costs was exercised 
in breach of any legal provision or un- 
reasonably which can justify the 
Court’s intervention. i 


26. In our view, none of the 
six contentions urged by counsel can 
be upheld. The result is that the ap- 
peal fails and is dismissed with costs. 


. Appeal dismissed. 
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(From: Govt. of India, Ministry 
of Finance Dept.)* 


J. C. SHAH, C. J., K. S. HEGDE 
AND A. N. GROVER, JJ. 

M/s. Bharat Barrel’ and Drum 
Mfg. Cc. (P) Ltd., Appellant v. The 
Collector of Customs, Bombay and an- 
other, Respondents. 


Civil Appeals Nos. 2445 to 2450 of. 
1966, D/- 6-1-1971. 


(A) Imports and Exports (Control) 
Act (1247), Section 3 — Iron and 
Steel Controllers Public Notice No. 
1/1-3/62, dated 6-12-1962 is not retros- 
pective — Hence condition that sheets 
imported must be of “prime quality” 
cannot apply to sheets imported under 
licences issued before 6-12-1962. 

l (Paras 5, 6) 


(B) Customs Act (1962), Sec. 131 
—Where departmental authorities im- 
pose fine on licensee without proper 
investigation whether goods imported 
did not romply with terms of licence, 
Central Government in revision should 
consider case on merits and give 
adequate opportunity to. licensee to 
prove his case. (Para 10) 


-- (C) Constitution of India, Arti- 
cle 136 — Where Collector’s order im- 
posed fire on licensee without proper 
Investigation of terms of licence and- 
Central Government in revision did not 
consider case on merits Supreme 
Court in appeal held should remand 
case to Central Government for dis- 
posal on merits instead of remitting 
fine itself. (Para 11) 


Mr. A. K. Sen, Sr. Advocate, (M/s. 
P. R. . Mridul, S. Swarup and P. C. 
Bhartari, Advocates; and Mr. Ravinder 
‘Narain, Advocate of M/s. J. B. Dada- 
chanji and Co., with him), for Appel- 
lant; Mr. Niren De, Attorney-General 
for India. (Mr. Ram Panjwani, Advo- 
cate and Mr. B. D. Sharma, Advocate 
for Mr. 5. P. Nayar, Advocate with 
him), for Respondents. 


The following Judgment of the 
Court was delivered by - 
SHAH, C. J: — These’ six appeals 
arise ouz of orders passed by the 
Central Government in a group of 
revision applications against the orders 


-*(Revenue and Insurance Revn. Appin. 


D/- 13-6-1966.) 
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‘passed by the Collector of Custems, 
- Bombay, and confirmed by the Ceriral 


Board of Excise. and Customs subject - 


to certain modifications. 


2. The appellant is a private 
limited company which carries on the 


business of manufacturing drums and - 


barrels. For its manufacturing 
programme the appellant obtained in 
June, 1962 two licences for importing 
steel sheets. Under the. first licence 
the appellant was authorised to import 
“Mild Steel Item — 18G Black Plain 
Sheets Drum Quality for manufactur- 
ing drums and containers,” .subjest to 
the terms and conditions detailed in 
the annexures thereto. The iotal 
C. I. F. value of the licence was 
Rs. 40,00,000/-. The second licence was 
for “Steel Drum Sheets for Lubricating 
Oil Packing” of the total C. I. F. value 
of Rs. 50,30,000/-. 


3. The appellant placed orders 
for import: of steel sheets with a firm 
of manufacturers in the United States 
of America. The goods under the two 
licences reached the Bombay Por: in 
twelve separate consignments. On 
arrival of the consignments, the appel- 
Tant filed Bills of Entry for consump- 
tion of the goods. The Chief Customs 
Appraiser at Bombay did not cllow 
clearance of the goods for the folow- 
jing reasons recorded by him: 


(a) That under the Import Licence 
the appellants were entitled to ineport 
only prime quality sheets and no other 
sheets; 

(b) that the quality of the steets 
imported by the appellants appeared 
to be industrial scrap (sheet cuttings): 
aS (c) that the sizes of the Steel 

Sheets appeared to be odd anc not 
regular; and 


(d) that the value of the invoices 
was not according to the preveiling 
prices for steel sheets in rrime 
quality. 

To avoid liability for heavy demuzrage 
the appellant Company applied for 
and obtained an order for clearance 
of the goods lying in dock. A show 
cause notice was issued by the Col- 
lector of Customs requiring the ap- 
pellant to show cause why the sñeets 
imported be not forfeited. The apel- 
Tant Company represented that it was 
engaged in the manufacture of drums 
and containers of various sizes and 
that although the sizes of steel sireets 
appeared to be odd, these were suit- 
able for its - manufacturing. purposes. 
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The Company also pleaded that the 
sizes of sheets imported were not 
Industrial Scrap (sheet cutting) in. 
terms of the definition. of Industrial - 
Scrap in .the Iron and Steel Con- . 
troller’s Circular No. SIB/1/67/AS/60, 


dated July 15, 1968, and that in - any 


event the licence ‘did not lay down 
any definite quality of steel sheets to 
be imported. 


4. The Collector rejected tħe 
representation made by the appellants. 
his view the licence issued in the 
case was for “Prime Quality” -sheets 
and the term “Prime Quality” meant 
that the sheets were of standard 


sizes and lengths, with uniform di- 


mensions and without surface defects, . 
but in the sheets imported there was 
ta percentage of defective sheets with 
clipped edges, surface grooves, sheer-~ 
ing imperfections, ete., and the bulk of 
the sheets were of varying sizes arid 
dimensions”. 
sheets were not of “Prime quality”, 
that the explanation of the Company, 

was not satisfactory, and since the im- ~ 
porters had no valid licence for im- 
porting the sheets actually imported, 
the importation was in contravention 
of the Import Control Order No. 17/55 
of December 7, 1955 issued under Sec- 
tion 3 of the Imports and Exports 
(Control) Act, 1947, and punishable 
under Section 112 of the Customs Act, 


- 1962. The Collector on that view 


passed an order imposing penalties for 


different amounts in respect of each of - 


the consignments. The Company pre- 
ferred appeals to the Central Board of 
Excise and Customs against the order 
passed by the Collector imposing 
penalties for importing twelve con- 
signments. The Board held that only 
those sheets could be imported against © 
the licences which fulfilled two condi- 
tions — (1) the sheets were suitable 
for manufacturing drums and (2) they 
were of “prime quality” material. The 
Board did not.agree with the argu- 
ment advanced on behalf of the appel- 
lant Company that the sheets were of 
drum quality and were permitted to 
be imported against the two import 
licences. The Board observed that the 
sheets imported varied in sizes and 
gauges in some packages; that while 
“eertain sheets were of uniform size 
G. e. length and width at both ends) . 


the other sheets were of” irregular 7 


shapes”; that gauges of sheets in some 
of the consignments varied between 11 
and 13 and in others they varied be- 


On that account the `° 
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tween 18 and 24; that defects such as 
clipped edges, surface grooves and 
sheering imperfections were noticed 
in some sheets and that the examina- 
tion report indicated that not only the 
sheets were not of “prime quality” but 
they were also unsuitable for the 
manufacture of drums, specially those 
which were of 11, 12 and 13 gauges. 
The Board rejected the contention of 
counsel for the appellants that the per- 
centage of sheets of odd sizes and 
gauges 11, 12 and 13 was negligible 
and the presence of a small percentage 
of the consignment was “not repre- 
sentative of the nature” of the entirety 
of the sheets imported, and observed 
that even allowing “tolerances general- 
ly allowed in measurement of the 
sheets”, all the sheets cannot be con- 
. sidered as of standard sizes, and in 
any case the fact remained that the 
sheets imported were not of uniform 
dimensions in “each skid” and on that 
account not of “prime quality”, 
not suitable for manufacturing drums. 
The Board accordingly upheld the 
action of the Collector in confiscating 
the goods but they reduced the fine in 
some cases. 


5. Interrupting tħe narrative, 
it is necessary to point out at this 
stage two important matters: (1) that 
the difference in the conditions of the 
two licences was apparently not 
noticed by the Collector of Customs 
and by the Board and (2) that the 
condition that the goods should be of 
“prime quality” was not a condition of 
either licence. Under the first licence 
the sheets were to be of 18 gauge 
quality; under the second licence 
there was no such condition relating to 
thickness of the sheets.. There was 
again no evidence that any part of the 
consignment was not fit for use in the 
manufacture of drums and barrels. By 
importing sheets of 11, 12 and 13 gauge 
or of gauges varying between 18 and 
24 no breach of the conditions of the 
second licence was committed. The 
condition that the sheets imported 
must be of “prime quality” was im- 
posed for the first time by the Iron 
and Steel Controller’s Public Notice 
No. I/I-S/62, dated December 6, 1962 
and could not obviously apply to the 
sheets imported under the two licences 
which were issued earlier. But the 
Collector as well as the Central Board 
of Excise and Customs decided the 
cases: principally on the ground that 


and. 
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the goods were not of “prime quality”. 
The Collector of Customs and the 
Central Board of Excise and Customs 
also did nct keep the facts in respect 
of the twelve consignments distinct 
and decided them together as if there 
was no difference between the condi- 
tions of the two licences. 


Co. v. Collector of Customs 


6. The revision applications 
filed before the Government of India 
were consolidated for the purpose of 
hearing and a single order was pass- 
ed. The Officer who heard the revi- 
sion applications on behalf of the Cen- 
tral Government was of the view, and 
rightly, that the Public Notice No. 
I/I-S/62, dated December 6, 1962 of 
the Iron and Steel Controller had no 
retrospective operation and the con- 
dition of “prime quality” could not be 
applied to the sheets imported under 
the licences issued before that date. 
But in his view, one of the two licences 
e. g., licence dated June 13, 1962, 
covering the consisnments was issued 
specifically for 18 gauge sheets, while 
sheets of different sizes, including 18 
(gauge) were imported against that 
licence and on that account consign- 
ments covered by that licence “had to 
be treated as unauthorised”. He then 
proceeded to observe that the fine in 
lieu of confiscation of the goods cover- 
ed by the Collector of Customs, Bom- 
bay Orders Nos. §/10-530/63LC, 

/10-531/63LC, $/10-532/63LC, S/10- 
533/638LC, S/10-534/63LC and S/10-535/ 
` 63LC all dated November 30, 1963 be 
remitted in full; that in respect. of 
feur consignments covered by the Col- 
lector’s Orders Nos. $/10-443/63LC, 
S/10-444/63LC,  S§/10-445/63LC and 
S/10-446/63LC all dated October 5, 1963 
the fine be reduced by. half; and that 
the fines reduced by the Board in the 
cases covered by the Collector’s Orders 
Nos. S/10-22/64LC and S/10-71/64LC 
both dated March 2, 1964 be further 
reduced as decided by them. 


T. These six appeals relate to 
the orders made by the Government of 
India in respect of those consignments 
covered by the order in which the 
fines were not remitted in full. The 
order of the Collector of Customs 
proceeded: principally upon the ground 
that the sheets imported were not of 
“prime quality”. Whether the sheets 
imported were not according to the 
conditions of the licence because they 
did not comply with the condition as 


m 
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to the size and gauge subject to the 
permissible tolerance was apparently 
not investigated by the Collector. The 
Board also did not investigate that 
question. In four orders passed by the 
Collector Nos. S/10-443/63LC, 5/10- 
444/63LC, S/10-445/63LC and &/10- 
446/63LC dated October 5, 1963 the 
only ground given is that the gods 
were not of “prime quality”. That 
conclusion was reached by him be- 
cause “the materials were not of stan- 
dard size, the -dimensions were not 
uniform, the sheets were with surřace 
defects and that a percentage of defec- 
tive sheets had not only clipped edges, 
surface grooves, sheering imperfec- 
tions but that the bulk of the sheets 
were of varying sizes and dimensions”. 
All the defects in the view of the Col- 
lector justified the opinion that the 
sheets were not of “prime quality”. 
We did not consider whether the goods 
imported were of 18 gauge size. Since 
the condition as to “prime quality” 
was imposed for the first time on 
December 6, 1962 the orders of the Tol- 
sae were not sustainable. 


In respect of the Crder 
No. ere 22/64LC and S/10-71/6¢4LC 
dated March 2, 1964 the Collector 
observed that on examination of the 
goods in question the sheets were in 
random sizes of 19 & 20 gauge not 
permissible under the licence. He also 
observed that the licence issued in this 
case was valid for the “prime quadity” 
sheets of 18 gauge only, and since the 
sheets imported were of varying 
sizes, with surface detects and of dif- 
ferent gauges, the sheets were not of 
“prime quality” and were, therefore, 


` not covered by the licence obtained by 


the Company. The basis of the judg- 
ment of the Collector in these cases 
was, that the goods were not of “prime 
quality”. 


9. The Central Board of Excise 
and Customs also did not deal with the 
different consignments separately and 
did not apparently consider whether 
on the ground that some sheets were 
not of the permitted gauge under the 
first licence the import may be regard- 
ed as unauthorised. 


10. We are of the view that 
there was no proper investigation of 
the dispute by the Collector of Cus- 
toms and the Central Board of Excise 
& Customs. We are also of the view 
that in view of the infirmities dis- 
closed in the orders made by the de- 
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partmental authorities the Central 
Government in revision should have 
proceeded to consider the merits of the 
appeals relating to the six consign- 
ments in respect of which fine was not 
remitted in full. The Government 
should have given to the appellants 
adequate opportunity to prove that 
there had been no substantial devia- 
tion from the terms of the licence or 
for other reasons on which they claim- 
Aa ae the fine may be remitted in 


11. On behalf of the Company 
it was urged that since the order of the 
Collector and the Central Board of Ex- 


cise and Customs proceeded solely 
upon the finding that the consign- 
ments imported were not of “prime 


quality” and on no other ground in res- 
pect of four consignments we should 
not remand the cases dealt with under 
order dated October 5, 1963 and that 
we should set aside the order of the 
Central Government in respect of 
those four consignments and remit the 
fine in its entirety, leaving the Cen- 
tral Government free to hold an in- 
quiry only with regard to the remain- 
ing two consignments covered by the 
Collector’s Orders Nos. $/10-22/64LC 
and S/10-71/64LC dated March 2, 1964. 
For reasons already set cut we do not 
feel justified in accepting that conten- 
tion. 

12. We set aside the order pass- 
ed by the Central Government in res- 
pect of the six orders passed by the 
Collector, where fine has not been 
remitted in its entirety and direct that 
the Central Government do consider 
the revision applications on their merit. 
If the appellant desire tc lead addi- 
tional evidence to. prove that the goods 
or a substantial part of the goods 
imported under the various consign- 
ments were subject to “the permissible 
tolerance” according to the terms of 
the licence, or for any other reason, 
the Central Government will give it 
an opportunity to do so. The inquiry 
will, however, be restricted to the 
question whether the consignments in 
respect of which fine has been impos- 
ed did or did not comply with the con- 
dition in the licence of the specifica- 
tion “subject to the permissible toler- 
ance” relating to 18 gauge. 7 


13. The order passed by the 
Central Government is set aside in 
these six appeals and the cases are 
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remanded for disposal according to 
law. There will be no order as to 
costs in these appeals. 

Cases remanded. 
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(V 58 C 133) 


(From: Allahabad)* 
S. M. SIKRI, V. BHARGAVA AND 
I. D. DUA, JJ. 


The Stat SP i 5s 
e State of U. P., Appellant v. . with the appeal of the State against 


Rajju and Ors. ete., Respondents. 

Criminal Appeals Nos. 201 to 203 of 
1969, D/- 6-1-1971. i 

(A) Evidence Act (1872), S. 9 — In 
absence of request from accused, State 
is not bound to hold identification 
parade when they were arrested on 
spot. : 

(B) Evidence — Appreciation of — 
Failure of prosecution to produce in- 
former as witness does not weaken 
‘prosecution case especially when in- 


formation is recorded in general diary. 
(Para 16) 


Mr. O. P. Rana, Advocate, for Ap- 
pellant (In all Appeals); M/s. R. K. 
Garg, S. C. Agarwala and D. P. Singh, 
Advocate of M/s. Ramamurthi and Co., 
and Mr. N. Netter and Miss S. Chakra- 
varti, Advocates, for Respondent No.1 
(In Cr. A. No. 201 of 1969), M/s. B. P. 
Maurya, S. R. Agarwal and E. C. 
Agrawala, Advocates, for Respondents 
Nos. 3, 6, 7 n Cr. A. No. 201 of 1969), 
and for Respondents Nos. 3 and 4 (In 
Cr. A. No. 202 of 1969). 


_ The following Judgment of the 
Court was delivered by 


SIKRI, J.: This appeal, by special 
leave, by the State of Uttar Pradesh 
is directed against the judgment and 
order of the High Court of Judicature 
at Allahabad allowing the appeals of 
the nine accused and setting aside the 
convictions recorded against them by 
the learned Sessions Judge, Banda, 
who had- convicted them under Sec- 
tions 399 and 402, I. P. C., and also 
five of them under Section 25 (a) of 
the Indian Arms Act. 


2. Nine accused were sent up 
for trial. Out of them the State has 
filed appeal against eight. Chiri is 


*(Cri. Appeals Nos. 654 and 97 of 1965, 
-‘D/- 24-3-1967 — All.) 
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reported to have expired and appeal 
against him has become infructuous. ` 
Bimla is reported to have been 
murdered and the appeal against him 
has also become infructuous. Sunwa 


. is not traceable and the notice of the 


filing of the appeal has not been serv- 
ed on him yet. He is reported to be 
absconding. The appeal against him 
will be kept pending and will be dis- 
posed of when. he has been served 
with the notice. 


Accordingly, we are concerned 
Rajju, original accused No. 2 in- 
Sessions Trial No. 91 of 1964, Dharam- 
raj alias Dharma, original accused 
No. 7, -Chunnilal, original accused 
No. 3, Gaya Prasad, original accused 
y 0. > and Kappa, original accused 
o. 


_ (3 The case of the prosecution 
is given by Abdul Nain Siddiqui, P. W. 
who was S. O., Police Station 
Baberu. On April 11, 1964, he had. 
gone to village Hardauli in connection 
with the investigation of another case. 
At about 3 p. m. an informer con- 
tacted him and told him that Chunni- 
Jal, accused No. 3, was bringing Bimla 
accused, since deceased, and members 
of his gang to his house in the evening 
with the intention of committing dacoi- 
ty at the house of Keshav Maharaj 
situate in village Jugarhali at night. 
He promised to give further informa- 
tion later. On his return to the 
Police Station P: W. 1 made-entry to 
this effect in the general diary. At 
3.15 p. m. he telephoned the S. P., but 
he was not available at the head- 
quarters. He, ‘therefore, telephoned 
the Kotwali requesting for a police 
farce. The force did not arrive by 
5.17 p. m, at 815 p.m. the in- 
former contacted him at the police 
station and reported that the gang had 
arrived at the baithak of Chunnilal, 
accused No. 3, and gave particulars of 


-the members of the gang, and the arms 


with them. P, W. 1 asked the informer 
to meet him at about 10 p. m. on the 
same night outside the abadi of 
village Ahar. He made an entry to 
this effect in the general diary at 8.15 
p. m At 830 p.m, P. W. 1, with 
a number of persons, who were arm- 
ed, left the police station. P. W. 1 also 
directed constable Sadiq Husain to 
reach Jugarhali and inform Keshav 
Maharaj that he should collect the 
members of V. D. 5. and the licensees 
and keep watch. P. W. 1, with the 
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police force, then proceeded to villag= 
Ahar in a truck and they got down 
near the nallah outside the abadi about 
14 furlongs from it and waited for 
the informer to contact ther. 
Dinanath, constable, in the meantir=2 
had brought members of the V. D. &. 
and persons who were licensees cf 
firearms. The informer contacted 


them and informed P. W. 1 and the: 


other members-of his party that the 
dacoits were having their meals ari 
drinking wine and when the dacoits 
leave the place for committing dacoity 
he would come out first from the 
baithak of Chunnilal and would strike 
matchstick twice to indicate the depa~- 
ture of the dacoits towards Jugarha_i. 
P. W. 1 then divided. tke police pez- 
sonnel and other persons 
parties and gave suitable instructiors. 
It is not necessary to give details xf 
the persons who were in each party. 
At about 11.30 p. m. the informer came 
out of the baithak of Chunnilal and 
struck a matchstick twice. On tks 
P. W. 1 fired a shot from the V. L. 
Pistol and then one of the dacoits fired 
a shot from his gun, and P. W. 1 
fired two shots from the double barrel 
gun in reply. Then the members f 
the three parties surrounded the ac- 
cused and caught them there and then. 
The informer and the dacoit who had 
fired the shot disappeared. 


4. Various arms and cartridges 
were recovered from the dacoits. A 
rifle, six cartridges and a torch were 
recovered from the accused Bima, 
now deceased; a gun, a belt contaia- 
ing 11 cartridges and a torch were r=- 


covered from the accused Happa; a. 


gun and four cartridges from the æ- 
caused Dharamraj a gun and five c=- 
tridges from the accused Chiri, new 
deceased: from the accused Chunniial 
one country made pistol, 3 live cæ- 
tridges and a lathi; a pharsa from tue 
accused Rajju; a pharsa from tae 
accused Gaya Prasad; a lathi from tae 
accused Sunwa and one’ alansk=b 
(house breaking instrument) from tae 
accused Matru. From the baithak of 
Chunnilal he recovered two emrzy 
bottles, one glass, donas, pieces of bidi 
and matchsticks. He brought the ==- 
cused to the police staticn and preper- 
ed F. IL R., and also made an entry 
at 5 a. m. on April 12, 1964 in the 
general diary. 


5. This story was supported 3y 
Jhallu Prasad, P. W. 5, Gangotri 
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Prasad, P. W. 6, and Ram Kirpal 
P. W. 3, who were members of the 
raiding party assembled hy P. W. 1. 
The statement of P. W. 1 that an in- 
former had contacted him finds sup- 
port from the entries in the general 
diary and also in the evidence of Shiv 
Kumar Sharma, P. 7. 


6. It was argued before the 
learned Sessions Judge that P. W.1 
was not able to give the number of 
the truck in which they travelled 
from Baberu to village Aher. P. W. 1 
explained it on the ground that he had 
not taken down the number, and the 
learned Sessions Judge rightly observ- 
ed that “neither the fact whether the 
police party had travelled by truck or 
otherwise is in issue nor does it have 
any important bearing on this case in- 
asmuch as it is not contended that the 
police party could not have reached 
village Ahar by that time.” 


T: The learned Sessions Judge 
tien examined the defence of each ac- 
cused. Accused Nappa had stated that 
ke was arrested at the bus stand when 
ke was coming to Court to present him- 
self in connection with a quarrel be- 
tween him and the members of his bira- 
dariin village Jorahra, P. W. Bissenda, 
and that P.W.1 had implicated him in 
this case as he had not paid Rs. 800/- 
to him which he wanted in connection 
with another dacoity in which he was 
falsely involved and acquitted. The 
learned Sessions Judge rightly observ- 
ed that there was no evidence on the 
record which substantiated his case. 


8. Regarding Dharemraj’s de- 


- fence that the Police had arrested him 


from his house and the witnesses had 
deposed against him under the 
pressure of the police, the learned 
Sessions Judge again found that there 
was no evidence ‘on record to substan- 
tiate his contention. 


9. The case of Gaya Prasad, 


eccused, that he was' called by P. W. 1 


end was falsely implicated in this case 
zt the instance of Jagmohan of his 
village with whom he was on bad 
terms was not believed. 


10. Chunnilal, accused, had 
stated that he and his brother, Matru, 
co-accused, were sentenced to 7 years’ 
R. L in connection with the murder-of 
Nazar Mohammad, that two constables 
bad taken him and Matru to the police 
station about noon and then they were 
implicated in this case. The learned 
Sessions Judge held that there was no 
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evidence on record which showed that 
he was called to the police station in 


connection with the other case and 
thereafter detained at the police 
station. 


1i. The defence of Rajju, ac- 


cused, was that he had gone to the . 


house of his cousin, Chunnilal, situate 
in village Ahar and that the constables 
had taken him from the baithak of 
Chunnilal to the police station at about 
12 noon and he was falsely implicated 
in this case. No evidence was led by 
Rajju and the learned Sessions Judge 
held that it could not be said that the 
accused was not arrested at the time 
of the occurrence. 


12. Sunwa, accused, stated 
that be had been engaged by Govern- 
ment to remove some earth from the 
fields of Raja Ram Pradhan and Ram 
Lal and that Raja Ram and Ram Lal 
had felt annoyed and they got him im- 
plicated. No evidence was produced by 
him to substantiate this and the learn- 
ed Sessions Judge found that it could 
not be said that he was not arrested at 
the time of the occurrence or that he 
had been falsely implicated. 

13. It was urged before the 
learned Sessions Judge that as no iden- 
tification proceedings were held in the 
case it could not be said that the ac- 


cused were the persons who were 


actually arrested at the spot. The 
learned Sessions Judge rightly held 
that it was not necessary for the State 
to hold identification parade when ac- 
cording to the prosecution they were 
arrested at the spot. If the accused 
felt that the witnesses would not be 
able to identify them they should have 
requested for an identification parade. 

14. The learned Sessions Judge 
summarised the case thus: 


“It would appear from the above 
that none of the accused has been able 
to show that he was arrested at a 
place other than the place of occur- 
rence, that he had any enmity with 
any of these accused and that he had 
been implicated in this case due to 
it. The witnesses have also not been 
shown to be partisan witnesses or to 
have been under the influence of the 
police. Further there does not appear 
to be any inconsistency in their state- 
ments. There does not, therefore, ap- 
pear to be any reason to disbelieve the 
statements of the witnesses, Sri Abdul 
Haieem Siddiqi, P. W. 1, Ram Kripal, 
P. W. 3, Jhallu Prasad, P. W. 5, and 
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Gangotri Prasad, P. W. 6. It would 
follow from it that all these accused 
were arrested outside the baithak of 
Chunni Lal, accused, at about 11.30 
P. M. on the night between 11th and 
12th of April, 1964 with the arms eta, 
which were recovered from them”. 


The learned Sessions Judge further 
found that except for Chunnilal and 
Matru, vzho belonged to village Ahar 
itself all the accused had come from 
villages situate at a distance varying 
from 2 miles to 20 miles. He further 
found that none of the accused had 
been able to give any reasonable ex- 
planation as to how he happened to 
be at the baithak of Chunnilal at that 
hour of the night. The learned 
Sessions Judge accordingly convicted 
the accused, as stated above. 

15. The High Court, after 
mentioning the story given by the 
P. Ws. disposed of the appeal in the 
following para: 


“I have heard the learned counsel 
for the parties. It is stated by the 
prosecution that Sri Siddiqi was in- 
formed at 8 P. M, that a dacoity was 
going to be committed at the house of 
Kesho Maharaj in village Jugarhali 
and that the dacoits had collected at 
the house of Chunnilal in village Ahar 
but it is strange that they did not take 
immediate steps to apprehend the 
dacoits. Moreover, the informer has 
not been produced. The informer 
would have been the best person to 
corroborate the story as given by Sri 
Siddiai. It is correct that it is not 
necessary for the police to produce the 
informer, but, as mentioned above, he 
would have been the best person to 
corroborate the story of Sri Siddiqi. 
It is also the prosecution case that the 
dacoits were taking meals in the house 
of Chunnilal but it is strange that the 
police party did not rush into the 
house and arrest them while they 
were unarmed. It is not understood 
why the police waited for two hours 
to arrest them when they emerged out 
of the house. No injury has been 
caused to any one. It is difficult to 
convict the appellants on the sole 
testimony of Sri Siddiqi who does not 
remember the number of the truck 
in which they went to village Ahar. I 
therefore, find force in these appeals”. 


16. With great respect, the 
learned Judge has not given any good 
reason for disagreeing with the judg- 
ment of the learned Sessions Judge. 
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The fact that the informer has not been 
produced does not weaken the proseca- 
tion case, especially as P. W. 1 hed 
recorded the information in the general 
diary. We are unable to find it strange, 
as the learned Judge did, that the 
police party did not rush into the house 
and arrest them while they were un- 
armed. It seems to us that the police 
had to wait for the dacoits to come out 
of the baithak of Chunnilal. We are >f 
the opinion that the police were very 
wise in waiting outside and not rusi- 
ing into the house for then it would 
have been argued that no preparation 
for dacoity had taken place and no 
offence had been made out. Further 
it would have involved more risk to 
the raiding party. 

17. We find it difficult to a3- 
preciate the last reason given by tre 
learned Judge that it would be difficult 
to convict the accused on the sde 
testimony of P. W. 1. The fact that 3e 
did not remember the number of tie 
truck can hardly destroy his evidence. 
Secondly, his evidence was corroboret- 
ed by a number of other witnesses. 
Therefore it is not correct to say that 
there was only the sole testimony of 
P. W. 1. The learned Judge had him- 
self given a brief summary of the evi- 
dence of the other witnesses. 

18. Mr. Garg, who appearsd 
for the accused Rajju, says that ʻe 
was a cousin of Chunnilal and if ne 
was staving with Chunnilal the mere 
fact of his presence could not be suffi- 
cient to establish the charge under Sec- 
tion 399, L P. C., against him. He says 
that the explanation of Rajju is rea- 
sonable, and although there is no eri- 
dence to establish it his explanation 
being probable should be accepted. 
There might have been some force in 
this argument if the party of the 
dacoits had not left the baithak of 
Chunnilal. It is only after the dacotts 
started coming out of the house that 
they were arrested. We may. assume, 
although there is some dispute, that he 
was a cousin of Chunnilal, but even 
assuming this the fact that he was 
arrested outside the house destroys the 
version of Rajju that he was at the 
baithak of Chunnilal for innocent pur- 
poses. Moreover, a pharsa was re- 
covered from his possession. We ere 
unable to agree with Mr. Garg that on 
these facts the charge under Section 
399, I. P. C., is not made out. 


19. Mr. B. P. Meuriya, arguing 
on behalf of the accused Happa and 
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Charamraj, first said that in the first 
information report there was no men- 
tion of the V. L. Pistol. It was point- 
el out to him that in the first informa- 
tion report it is mentioned by P. W. 1 
that “one miscreant, Jaikaran of 
Tarai, whom I and the witnesses have 
racognised in the light of V. L. P. and 
torches, succeeded in running away 
with his arms”. The second point he 
raised and which we have already 
dealt with is regarding the rolice party 
waiting outside the baithak of Chunni- 
lal and not entering inside when the 
dacoits were unarmed. Lastly, he 
urged that three cartridges had not 
keen produced although the V. L. 
Fistol cartridge was produced in Court. 
We are unable to attach any signific- 
ance to these facts and draw any ad- 
verse inference against the prosecu- 
t-on. 


20. The learned Sessions Judge 
tad awarded the following sentences: 


“Each of the accused Bimla @ 
Chunna, Rajju, Chunni Lal, Matru, 
Gaya Prasad, Sunuwa, Dharam Raj @ 
Dharma, Happa and Chiri is convicted 
under Sections 399 and 402, I. P. C. 
end each of them is sentenced to R. I. 
for Seven Years under Section 399, 
L P. C., and to R. I. for Fives Years 
under Section 402, I P. C. Each of 


‘the accused Bimla @ Chunna, Happa, 


Dharam Raj © Dharma, Chiri and 
Chunni Lal is also convicted and sen- 
tenced to R. I. for two years under 
Section 25 (a) of the Indian Arms Act. 
All the accused are in Jail. They shall 
serve out the sentences awarded to 
them. 


The sentences, which have been 
awarded to these accused under Sec- 
fions 399 and 402 of the I. P. C. and 
under Section 25 (a) of the Indian 
Arms Act, shall run concurrently”. 
“hese sentences seem reasonable. Ac- 
cordingly we allow the appeal against 


the five contesting respondents and 
award the following sentences: 
“Each of the accused Rafiu, 


fhunnilal, Gaya Prasad, Dharam Raj 
2 Dharama and Happa is convicted 
ander Sections 399 and 402, I. P. C. 
and each of them is sentenced to R. L 
cor seven years under Section 399, 
-. P. C. and to R. for five years 
under Section 402, I. P. ©. Each of 
-he accused Happa, Dharam Raj @ 
Dharma, and Chunnilal is also convict- 
2d and sentenced to R. I. for two years 
-inder Section 25 (a) of the Indian 
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Arms Act. The sentences shall run 


concurrently”. 


There will be no order on the appeals 
against Chiri and Bimla as the appeals 
have become infructuous due to their 
deaths. The appeal against Sunwa 
shall be heard when he is traced and 
arrested, 

Order accordingly. 
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; (V 58 C 134) 
(From: Allahabad High Court)* 
P. JAGANMOHAN REDDY AND I. D: 
DUA, JJ. 

Puran Lal Sah, Appellant v. The 
State of U. P. Respondent. 

Civil Appeal No. 1687 of 1966, D/- 
21-1-1971. 

Contract Act (1872), S. 73—-Where 
work is done under a contract pursuant 
fo the terms thereof no amount can be 
claimed by way of quantum ` meruit. 
AIR 1960 SC 588, Followed. 

(Para 13) 

The remedy under quantum meruif 

îs available when the original contract 
has been discharged by the Defendant 
in such a way as to entitle the plaintiff 
to regard himself as discharged from 
any further performance and he must 
have elected to do so. The remedy is 


however, not available to the party. 


who breaks the contract. even though 
he may have partially performed part 
of his obligation. The remedy is a 
recompense for the value of the work 
done by the plaintiff in order to res- 
tore him to the position which he 
would have been in if the contract had 
never been entered into. In this 
regard it is different to a claim for 
damages which is a compensatory 
remedy aimed at placing the injured 
party, as near as may be in the posi- 
tion which he would have been in, 
had the other party performed the 
contract. (Para 13) 


Cases Referred: Chronological Paras 


(1960)- AIR 1960 SC 588 (V 47)= 
1960-2 SCR 793, Alopi Parshad -` 
and Sons Lid. v. Union of > 
India l 13 

_ Mr. & S. Bindra, Sr, Advocate 

(Mr. P. C. Kapur, Advocate with him), 


*(First Appeal No. 84 of 1954, D/~ 8-3- 
1965 — Ail.) 


BO/BO/A494/71/CWM/C 





A.L R. 


G. N. Dikshit 
and O. P. Rana, Advocates, for Res- 
pondents. 


The following Judgment of the 
Court was delivered by 


P. JAGANMOHAN REDDY J.: This 
appeal is by a Certificate under Arti- 
cle 133 (1) (a) of the Constitution 
against the Judgment and decree of 
the Allahabad High Court dated 8th 
March 1965 setting aside the decree of 
the Trial Court and dismissing the suit 
of the Plaintiff-Appellant. f 


2. The Appellant had submit- 
ted a tender to construct mile 3 of 
Nainital Bhowali Road at 13 per cent 
below the rates given in Schedule B 
to the Notice issued by the Govern- 
ment of the United Provinces on the 
30th September, 1946. This -tender 
was accepted and a contract was 
signed on 20th November 1946. It is 
alleged by the Appellant that the rates 
given in Schedule B were based on 
the calculation that stone required for 
the road construction work would be 
available at a cistance of 26 Chains 
while as a matter of fact no stone was 
available within that distance. The 
Appellant had in fact to get stone 
from Gadhera and Bhumedar from a 
distance of'79 and 110 chains respec- 
tively. It is his contention that by 
reason of the non-availability of the 
stone and the definite understanding 
and assurance given by the local 
authorities of the P. W. D. that higher 
rates would be given for the extra 
work done over and above the work 
provided in the contract he carried on 
the work. It was also alleged that 
during the construction work on the 
road very hard shale rock came in the 
way not originally provided for in the 
contract, as such he was entitled to get 
the costs for the work so done at the 
current rates from the P. W. D. which 
was not paid to him. In respect of 
these items of work done as also due 
to his having done the work by bring- 
ing stone from a longer distance than 
was given in the estimates the Appel- 
lant claimed Rs. 48,840-0-0 due as 
balance together with interest by way 
of damages at 12% amounting to 
Rs. 17,582-0-0, making a total of 
Rs. 66,422-0-0, When this claim was 
rejected the Appellant gave notice 
under Section 80 of the C. P. C. and 


thereafter filed a suit for the above 
amount. 
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3. The Defendant-Responmient 
resisted the suit and pleaded tha: no 
assurance was given to the Appellant 
by officers of the PWD as alleged, that 
the quantity of very hard shale shown 
fn the plaint was incorrect and at any 
rate the contractor, under paragravh 5 
of the special instructions must be pre- 
pared to execute the work at the 
original tender rate in excess of the 
given quantities of work upto 30% and 

_if an increase in excess of 30% is 
ordered over the work the contractor 
must intimate to the Enginee>-in- 
charge in writing his willingness or 
refusal to do extra work at the original 
tendered rates. If he refuses to carry 
on at the original rates he is required 
to settle fresh rate for increased work 
over 30% before doing the work. 

4.. On these averments the 
Trial Court held issues 1, 2, 6 and 7 in 
favour of the Appellant while issues 
3, 4 and 5 were decided against him. 
In the result a decree for a-sum of 
Rs, 20,495/- for extra lead plus Rupees 
1663-14-0 for extra work done under 
the item very hard shale and Rupees 
4,155/- interest by way of damages on 
Rs. 22,158-14-0 making a tota of 
Rs. 26,313-14-0 was passed with in- 
terest at 3% per annum. In appeecl the 
High Court reversed the decree hold- 
ing that (1) the employment of the 
figure 26 chains in the estimate was 
for no other purpose than that of cal- 
culation - and if knowing that the 
same was available within 26 chains 
it (PWD) worked out its estimates on 
that basis, it could not be held to have 
extended any assurance much less 


guarantee to the contractors that they . 


would get stone within that distance; 
(2) the Plaintiff-Appellant -perfcrmed 
the work - required of him without 
exercising his right under paragraph 5 
of the special instructions which gives 
the option to do the extra work in 
excess of 30% but if he refuses to do 
the extra work at the originally ten- 
dered rates he should settle fresh rates 
for increased work over 30% before 
doing the work which he failed =o do. 
In view of these findings against the 
appellant the appeal of the respon- 
dent was allowed and the suit dismiss- 
ed but in the special circumstances of 
the case left the parties to bear their 
respective costs in both the Courts. 


r, 


5. The two main questicns in 
this Appeal are: 

1) Whether the estimate of the 
PWD formed part of the contract so as 
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to be binding on both parties and whe — 
ther any assurances were given to the 
Appellant that he would be given 
higher rates for bringing the stone 
from places situated at 79 Chains and 
110 Chains respectively; 


2) Whether clause 5 of the special 
conditions of the contract was applica- 
ble to the extra item of work contain- 
ed in Ex. B3 and whether he was en- 
titled on the assurances given by the 
Iocal officers to higher rate for the 
extra work done. Shri Bindra, learn- 
ed Advocate for the Appellant has 
referred us to clauses 8, 11 and 14 of 
the Notice calling for tha tender as 
also to certain letters and passages in 
the evidencé to substantiate his con- 
tention that ‘the estimates of the 
PWD were part of the contract 
and that in any case assurances 
were given to the Appellant that 
when he could not get stone 
from distance of 26 Chains, to bring 
from Chains 79 and 110 for which 
higher rates would be paid. It may be 
stated that the PWD of the United 
Provinces, as it then was, had issueda 
tender notice consisting of 16 para- 
graphs and the appellant was requir- 
ed to sign this tender notice in token 
of his having received it because ulti- 
mately under clause 34 of the condi- 
tions of the contract all papers signed 
by the parties to the contract bond 
will be deemed to be part of the con- 
tract bond and have to ba read as con- 
ditions to the contract. Clauses 8, 11 
and 14 of the notice to which reference 
was made are as follows: 


8. All tenders should be on per- 
centage rates above or below the rates 
given in the Schedule ‘EP’. 


; 11. Items not provided in the 
Schedule B will be paid at current 
schedule of rate plus or minus the 
percentage above or belcw as tendered 
by the contractor whcse tender is 
accepted for this work. 


14. Contractors are advised to see 
the estimate, plans, specifications, spe- 
cial condition prescribed and site of 
work before tendering. i 


«6 It is obvious from these 
clauses that the rates are given in 
Schedule B on the basis of certain 
plans and specifications. The person 
intending to tender for the work was 
required to examine this material and 
also inspect the site before tendering. 
These instructions were designed to 
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make all those who were desirous of 
obtaining the contract responsible for 
their acts so that it cannot be said that 
any misrepresentation was made or 
‘they were misguided in any way. The 
contention of the learned Advocate for 
Appellant is that it was definitely 
stated in the estimates that stone was 
available at 26 Chains which repre- 
sentation was binding on the Respon- 
dents and if no stone was available 
within that distance he was entitled to 
claim higher rates if he had to get 
stone from places farther away. In 
fact the Appellant alleges that the 
Engineers assured him that he would 
be paid higher rates. 


7. We may here observe that 
in none of the clauses of the notice or 
conditions of contract or in any other 
document is there any specific mention 
that stone will be available at 26 
Chains nor is there any assurance that 
if stone was not available within that 
distance the contractor will be paid 
higher rates. The mere fact that the 
estimates were prepared by the PWD 
on the basis of the stone being avail- 
able at 26 Chains which Respondents 
admitted as stated in the Judgment of 
Civil Judge, Nainital does not mean 
that there was any assurance or 
undertaking given that stone would be 
available at that place. In fact it is 
not denied that stone .was available 
within the distance of 26 Chains but 
it was in the area belonging to the 
Cantonment, for the removal of which 
permission of the Cantonment authori- 
ties had to be taken. Evidently the 
contractor was not able to obtain that 


permission. In our view it was upto ` 


the contractor to. have satisfied him- 
self before entering intc the contract 
that the Cantonment authorities would 
permit him to take stone from its 
jurisdiction just in the same way as 
permission will have to be taken from 
any private individual in whose land 
stone required for road building ‘is 
found. If the contractor has failed 
successfully to negotiate with the 
owners of land from which he could 
bring stone it cannot be said that the 
estimate prepared by the PWD on the 
basis that the stone was available at 
26 Chains was a statement which 
amounted to an assurance or constitut- 
ed a condition of the contract. 


8. The Appellant as P. W. 1 
stated in his evidence: “Before. giving 
offer I saw the estimates and plan. In 
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the estimate it was written that the 
stone would þe found within 26 Chains. 
On this basis estimate was prepared 
through the PWD. I enquired this 
from the Asstt. Engineer also. He too 
informed that stone would be available 
within 26 Chains. On this basis I 
prepared the estimate. . .In the begin- 
ning of the year 1947 I started work. I 
attempted to take out stones from 
within 26 Chains. The moment I 
started to take out stones, the Canton- 
ment authorities checked me. For this - 
actI was challaned, but Iwas acquit- 
ted. The entire area within 26 Chains 
was of the Cantonment.” Furtheron 
he says “I have seen the tender notice 
and I had gone through it; after that I 


signed it. Schedule B was. attached to 
the notice. I signed it after going 
through. it. I submitted tender 13% 


less than the Scheduled rate... before 
giving the tender I went to that place 
and found that the stones were avail- 
able within 26 Cheins, when I wanted 
to take them out, I learnt that this was 
within the Cantonment boundary, I 
scught permission to take out stones 
from the Cantonment authorities, but 
it was disallowed.” 


9. It is clear from this evidence 
that the Appellant before giving the 
tender inspected the site, went to the 
place where stone was said to be avail- 
able and after satisfying himself that 
the stone was available he gave the 
tender. A perusal of the documentary 
evidence ‘would also show that. he 
actually commenced work after his 
request to allow him higher rate was 
rejected which was long after the time 
when under the contract he was 
required to start the work. In fact 
just before the date fixed for the com- 
pletion of the work, he had under Ex. 
Bé dated the 12th June 1947 made the 
following representation: 


"That as agreed upon the contract 
deed of my contract Nainital Bhowali 
Motor Road Mile 3 the lead of stones 
for masonry work is given only about 
half a mile. On inspecting the place 
I #ind it very difficult to get a quarry 
there as there is no stone at all. I am 
getting the stones from near the K. M. 
Sanitorium which falls at a distance of 
two and a half mile from my place, as 
has already been brought to your and 
the C. E’s kind notice. Therefore, you 
are requested kindly to allow me a lead 
of two and a hal miles distance.” 
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On this the concerned authorities seem 
to have made the endorsement: “As 
lead and royalty is provided in the 
schedule B of the tender, the request 
cannot be acceded to. Draft reply is 
put up”. Accordingly by letter dated 
the 21st June ’47 he was informed as 
follows: 

“Reference your application dated 
12th June 1947. Please refer-to item 
Nos. 6, 7, 8 and 9 of Schedule B attach- 
ed with your tender and on which 
basis you tendered your rate in’ this 
connection. As the rates noted there- 
in provides all lead and royalty and 
there is no mention there that the rate 
contains a lead for 1/2 a mile, your 
request cannot be acceded to”. 


10. This correspondence shows 
that the Appellant’s claim to have ex- 
tra lead was definitely rejectec as 
untenable even before he startec the 
work under the contract, as is apparent 
from Ex. B2 dated the 19th July 747. 
In that letter the appellant was being 
informed as follows: 


“Please note that since you have 
signed the contract for the above work, 
the work must be started now in con- 
sultation with the Overseer-in-charge, 
Nainital Section. The date of star: and 
completion will be as follows: 


Date of start — 20 November 1946 


Date of completion — 19 July 
1947”. 

iL. It cannot therefore be said 
that the Appellant was in any way 
induced by any assurances given by 
the P. W. D. authorities that they 
would give a higher rate for the extra 
lead before he commenced work. The 
case of the Appellant in these lətters 
was that no stone was available with- 
in half a mile while in his deposition 
he gave a contrary version altogether. 
Subsequently he seems to have become 
hopeful because in the letter of the 
Assistant Engineer dated 28th Decem- 
ber, 1948 it is stated: 


“In the estimate lead’ for 26 
chains was provided on the assump- 
tion that stone will be available within 
the distance from the quarries in 
cantonment areas. Later on. when the 
work was in progress the cantonment 
authorities objected to quarrying 
stones from cantonment land...... H 
No doubt the Executive Engineer in 
his letter dated 15th June, 1950, Fx. 22 
has recommended the case of th: Ap- 
pellant for a higher rate as he says 
“when the stones were not aveilable 
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from the. cantonment area it seems 
that the contractor naturally was forc- 
ed to bring them from quarries situat- 
ed outside the cantonmer:t area” and 
he further says “If these quarries are 
the places from where stones were 
actually obtained then naturally the 
contractor is entitled to get the lead 
for the full quantity of stones brought 


by him to complete different items 
requiring the use of stones”. 
12. This letter seems to be a 


recommendatory letter ty a subordi- 
nate to the higher officer but it does 
not in any way establish the right of 
the Appellant to obtain a higher rate, 
nor does the evidence justify this con- 
clusion. In our view neither the 
terms and conditions of the contract 
nor the oral or documentary evidence 
justify the conclusion that the Appel- 
lant was entitled to any extra lead. 


13. Another argument was put 
forward by the learned Advocate for 
the Appellant which is also based on 
the same assumption that the availabi- 
lity of the stone at 26 Chains was a 
condition of the contract namely that 
once stone was not available at 26 
Chains the contract was at an end and 
that because the Appellant had done 
the work he should be paid on the 
basis of quantum meruit. This in our 
view is a far-fetched argument and 
has no relation to the facts and cir- 
cumstances of the case. Even assum- 
ing that the stand taken by the Appel- 
lant that the availability of stone at 
26 Chains was a condition of the con- 
tract was justified, he had notwith- 
standing the rejection of his claim even 
before he started the work, acquies- 
ced in the stand taken by the Res- 
pondents that he is not entitled to any 
higher rates, carried on and complet- 
ed the contract as if there was no 
such condition. We, therefore, cannot 
understand the contention of the Ap- 
pellant’s Advocate as to how the con- 
tract came to an end and who put an 
end to it. Even if at that stage the 
contract had been put an‘end to by 
the Respondents which is no one’s case, 
as the Appellant had rot started the 
work no question of quantum meruit 
would arise. The principle of quantum 
meruit is rooted in English law under 
which there were certain procedural 
advantages in framing an action for 
compensation for work done. In order 
to avail of the remedy under quantum 


meruit, the original contract must 
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have been discharged by the Defend- 
ant in such a way as to entitle the 
Plaintiff to regard himself as discharg- 
ed from any further performance and 
he must have elected to do so. The 
remedy it may be noticed is however; 
not available to the party who breaks 
the contract even though: he may have 
partially performed part of his obliga- 
tion. This remedy by. way of quantum 
meruit is restitutory that is itis a 
recompense for the value of the work 
done by the Plaintiff in order -to re- 
store him to the position which he 
would have been in if the contract had 
‘never been entered into. In this regard 
it is different to a claim for damages 
which is a compensatory remedy aim- 
ed at placing the injured party, as 
near as may be in the position which 
he would have been in, had the other 
. party performed the contract. This 
Court had in Alopi Parshad and Sons 
Ltd. v. Union of India, 1960-2 SCR 
793 = (AIR 1960 SC 588) observed at 
p. 809 (of SCR) = (at p. 595 of ATR): 


"Compensation quantum meruit is 
awarded for. work done or services 
rendered when the price thereof is not 
fixed by a contract. For work done or 
services rendered pursuant to the 
terms of a contract compensation 
quantum meruit cannot be awarded 
where the contract provides for con- 
sideration payable in that behalf”. - 
Though in that case the basis of the 
principle was not explained, it none- 
theless lays down that where work is 
done under a contract pursuant to the 
terms thereof no amount can be claim- 
ed by way of quantum meruit. In the 
view we have taken on the facts of the 
case we do not propose to examine the 
decisions cited at the Bar in this behalf. 
The claim of the Appellant for higher 
rates which in fact was by way of 
damages has been rightly disallowed 
by the High Court. l 


14. On the second question also 
the Appellant cannot succeed because 
under clause 12 of the contract Ex. BL 
the Plaintiff was bound to perform 
additional work which was required 
of him on the same terms and condi- 
tions on which he undertook to do the 
work for which he tendered. It ap- 
pears that by a subsidiary contract 
entered into between the Appellant 
and the P. W. D. Ex. B3 on the 12th 
April, 1946, the Appellant undertook 
to execute some additional work for 


the Department. The quantity of work 


. over the work the contractor 


A.L R. 
which appellant actually performed 
was far in excess of what was mention- 
ed in Ex. B3. The Appellant therefore 
claimed payment for the work done 
by him in excess of the quantity men- 
tioned in the contract plus 30 per cent 
at the current rate as against the stipu- 
lated rates. It was submitted on be- 
half of the State of U. P. before the 
High Court that under clause 12 of the 
contract Ex. Bl’ and paragraph 5 of 
the special instructions the plaintiff 
was not entitled to any amount in ex- 
cess of what he had already been paid. 
This contention was accepted because 
under the aforesaid clause 12 the con- 
tractor was bound to perform all ad- 
ditional work which was required of 

im on the same terms and conditions 
in which he undertook. to do the main 
work. Paragraph 5 of the special 
instructions further provides as. follows: 


: “Contractors must be prepared to 
do at their original tender rate work 
in excess of the given quantities of 
work upto 30 per cent; if an increase 
in excess of 30 per cent is ordered 
must 
intimate to the Engineer Incharge in 
writing his willingness or refusal to do 
extra work at the originally tendered 
rates. In the latter case he should 
settle fresh rate for ‘increased work 


. over 30 per cent before doing “the 


work”. 


These instructions being part and 
parcel of the original contract Ex. Bl 
would govern the parties. As such the 
Appellant unless he gave notice under 
that paragraph that he is not prepared 
to do the extra work over the 30% at 
normal rates, he cannot claim anything 
other than at the rates mentioned in 
the contract, unless he had settled . 
fresh rates for that extra work. There 
is no evidence nor is it claimed by the 


- Appellant that he had given any notice 


as required under paragraph 5 of spe- 
cial instructions and since he did the 
work without fulfilling these require- 


- ments he is not entitled to claim any 


amounts at a higher rate for the extra 
work done. As neither of the conten- 
tions have force the Appeal is dismiss- 
ed but in the. circumstances without 
costs. : 

Appeal dismissed. 
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, AIR 1971 SUPREME COURT 717 and 1949-50. The respondent .— 
(V 58 C 135) : stay will hereinafter pe called 

(From Gujarat: (1966) 2 ITJ 871) e _assessee’ — carriel on the 
ujarati ( ) ) business in ghee at Porbandar, 


J. C. SHAH, C. J., K. S. HEGDE 
AND A. N. GROVER, JJ. 

The Commissioner of Income-Tax, 
Gujarat (In all the Appeals), Appel- 
lant v. M/s Bhanji Lavji Porbandar, 
(In all the Appeals), Respondent. 

Civil Appeals Nos. 1181 to 1183 of 
1967, D/- 21-1-1971. 

Income Tax Act (1922), Section 34 
{1) (a) — Where assessee has disclosed 
all primary facts in his return neces- 


sary for assessment, the Income Tax- 


Officer is incompetent to start reassess- 
ment proceedings under Section 34 `I) 
(a) merely because he had dropped 
assessment proceeding on a wrong 
legal inference from facts disclosed — 
(1966) 2 ITJ 871 (Guj.), Affirmed. 

. (Para 6) 


No duty is cast on assessee- to 
instruct Income Tax Officer on ques- 
tions of law. Assessee has not to 
satisfy him that there was no conceal- 
ment with regard to any question. It 
is for the Income Tax Officer to 
establish that there was failure to cis- 
close facts material to assessment of 
income which had escaped assessment. 

(Paras 6, 7) 


The filing of blank return form 
for 1949-50 with a statement tiat 
there was no income chargeable to <ax 
in British India as in the two previous 
years, did not amount to non-cis- 
closure of facts for purposes of Sec- 
tion 34 (1) (a) when the Income Tax 
Officer being fully aware of the pre- 
vious assessments had cancelled the 
return form. (Pare 8) 


Mr. S. T. Desai, Sr. Advocate, 
(M/s. S. K. Aiyar, R. N. Sachthey and 
B. D. Sharma, Advocate, with him), for 
Appellant (In all the Appeals); M/s. 
S. P. Mehta, R. R. Raya and D- R. 
Raiyani, Advocates, and Mr. O. C. 
Mathur, Advocate of M/s. J. B. 
Dadachanji and Co., for Respond=nt. 
(In all the Appeals). oe 


The following Judgment of the 
Court was delivered by 


SHAH, C. J.: — These appeals are 
filed with certificate granted by the 
High Court of Gujarat. They arise 
out of proceedings for re-assessment 
of income of the respondent relazing 
to assessment years 1947-48, 1945-49 


BO/BO/A482/71/KSB/C 





which was at all material times rele- 
vant to the assessments in question 
cutside the taxable territories. The 


‘TIncome-tax Officer C-ITI Ward, Bom- 


Lay, initiated proceedings against the 
assessee as a non-resident for the 
assessment years, amongst others, 1947- 
48, 1948-49 and 1949-50. The assessee 
had in the relevant years of accounts 
= current account with the Bank of 
Tndia Ltd., in Bombay and sale pro- 
ceeds in respect of large quantities of 
ghee supplied outside taxable terri- 
tories were credited in that account 
and were then transferred to Porban- 
dar. The assessee had also a current 
account with the firm Shami Kalidas 
and Company at Bombay and in this 
accounts Messrs. Shamji Kalidas and 
Company had paid interest to the as- 
sessee. The assessee being a non- 
resident, tax at the maximum rate was 
deducted by Messrs. Shamji Kalidas 
and Company, in respect of the interest 
raid to the assessee under Section 18 
°3-A) of the Income-tax Act, 1922. 
The assessee disclosed those facts to 
he Income-tax Officer and contended 
that since the assessee had no business 
in the taxable territories nor any in- 
zome taxable in the taxable territories 
(other than the income from Messrs. 
Shamji Kalidas and Company in res- 
pect of which certificates showing 
deduction at the maximum rate), the 
assessment proceedings initiated by the 
Income-tax Officer be discharged. 
The Income-tax Officer upheld the 
contention and made an order on 
December 30, 1948, for the assessment 
years 1947-48 and 1948-439 observing 
that there was no source of income 
taxable in British India and that the 
proceedings started should be dropp- 
ed. In the assessment year 1949-50 
the Income Tax Officer also passed an 
a that the proceeding be discharg- 
ed. 


2. In 1956 the Income-tax Offi- 
cer, Porbandar, initiated proceedings 
under Section 34 (1) (a) of the Income- 
tax Act, 1922, for re-opening the assess~ 
ment of the assessee for the assess- 
ment years 1947-48, 1948-49 and 1949- 
50, and served the requisite notices. 
The assessee challenged the jurisdic- 
tion of the Income-tax Officer to assess 
him on various grounds one of which 
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alone survives for consideration. The 
assessee submitted that it had disclos- 
ed fully and truly all the primary 
facts necessary for the purpose of as- 
sessment and on that account the In- 
come-tax Officer had no jurisdiction to 
initiate re-assessment proceedings. The 
assessee contended that the Income-tax 
Officer could not commence re-assess- 
ment proceedings merely because he 
entertained a view different from the 
view of his predecessor.’ The Income- 
tax Officer rejected the plea raised by 
the assessee and brought the income 
which in, his veiw had escaped assess- 
ment to tax. Appeals filed by the 
assessee to the Appellate Assistant 
Commissioner and to the Income-tax 
Appellate Tribunal were dismissed. 


. 3. At the instance of the as- 
sessee, four questions were referred to 
the High Court of Gujarat as arising 
out of the order of the Tribunal. We 
are concerned with the third question: 

(3) Whether on the facts and.cir- 
cumstances of the case, the Tribunal 
was justified in upholding the action 


under Section 34 (1) (a) as valid in all- 


the three assessment years?” 
The High Court recorded on that 
question an answer in the negative. 
With certificate granted by the High 
Court, the Commissioner of Income- 
tax has appealed to this Court. 


4. The High Court held that all 
primary facts relevant to the assess- 


ment of the income of the assessee 


were disclosed by the assessee. In 
respect of the notice for the first two 
years, viz. 1947-48 and 1948-49 the 
Income-tax Officer had by his order 
dropped the proceedings of assessment 
observing: 


“In response to notice issued 
under Section 23 (2) of the Act Mr. 
A. V. Deshpande x x x attends on 
behalf of the assessee states that the 
assessee jis a non-resident and has 
absolutely no business in British India. 
The assessee is doing ghee business at 
Porbandar and delivers goods at Por- 
bandar to merchants who buy ghee 
from Indian Union. There is no office 
nor any agency of the non-resident in 
British India. The non-resident as- 
sessee has maintained a Bank account 
in British India but this is only for 
recovering from the merchants dues 
in respect of goods delivered’ at Por- 
bandar. Bank Pass Books are produc- 
ed. It appears that the cheques that 


are received from the merchants are 


ALR. 


credited in this account and subse- 
quently transferred to Porbandar. The 
assessee has, however, got a current 
account with Shamji Kalidas & Co., 
and receives interest on the amounts 
deposited in this firm. Mr. Deshpande, ` 
however, produces certificates of the 
taxes deducted at the maximum rate 
under Section 18 (3A) on interest re- 
ceived by the non-resident. The tax 
is regularly paid upto 1948-49 assess- 
ment years. As there is no source of 
income taxable in British India, I drop 
the proceedings already started.” 

In the proceeding for. assessment of 
income for the assessment year 1949- 
50 the assessee submitted a blank re- 


turn stating: i 


“With reference to your above, we 
have to return herewith the forms 
sent by you and have to inform that 
the income-tax is always paid by us at 
maximum scale in British India and 
that we have no other income there- 
fore and hence the forms sent by you 
are returned herewith with a request ` 
to cancel the same.” 


After considering the representation. 
the Income-tax Officer passed the 
following order: 

“Return of income for assessment 
year 1949-50 was served on the assessee 
direct at Porbandar. The assessee is a 
non-resident and has absolutely no 
business in British India. The non- 
resident has interest income in British 
India on which tax is recovered at the 
maximum rate. Assessment proceed- 
ings in the previous year were also 
dropped after enquiries. I, therefore, 
cancel the return of income issued for 
assessment year 1949-50.” 


5. The assessee had in the 
course of the assessment proceedings 
shown his bank pass-books of his ac- 
count with the Bank of India Ltd. He 
also disclosed the account with Messrs. 
Shamji Kelidas & Company. The Tri- 
bunal in dealing with the appeals re- 
lating to the assessment years 1947-48 
and 1948-49 observed: 


“The duty of the assessee is to 
disclose all the primary facts in his 
possession. In the present case, a con- 
siderable portion of the sale proceeds 
of ghee was received in Bombay. 
There is difference between accrual 
and receipt x x x and x x it depended 
upon the opinion of the Income-tax 
Officer as to whether any profit had 
acerued in British India. Receipt of 
salė proceeds of ghee in British India, 
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however, stands on a different footing, 
' and the question of full and true dis- 
closure on the part of the assessee of 
all material facts should be examined 
with regard to the sale proceeds of 
ghee only. If the assessee could satis- 
fy us that there was no concealment 
with regard, to the said question, that 
should be enough for our purposes, 
and it would not be necessary further 
to examine the position with regard 
to the profits which are deemed zo 
have accrued in British India under 
Ss. 42 (1) and 42 (3).” 


The Tribunal proceeded to observe that 
the statements made by the assessee’s 
representative only disclosed that the 
assessee was a non-resident, that it 
‘had no business in British India, that 
it had delivered ghee at Porbandar, 
and that it had no office or agency in 
British India. They also observed that 
the Bank Account and the Bank Pess 
Books of the assessee were produc:d 
and the Income-tax Officer was in- 
formed that the cheques received 
were “subsequently transferred to Pcr- 
bandar”, and the current account with 
Messrs. Shamji Kalides & Company 
and the amounts deposited therein 
were also disclosed. In the view of the 
Tribunal, by these disclosures, the 
“agsessee did not furnish any parti- 
culars about how the delivery was 
given” and “the all-important, ques- 
tion about the price of the goods was 
not mentioned”, that on that account 
the statement must be regarded as 
incomplete: that it was the duty of the 
assessee’s representative to disclose 
“the profits embedded in the price, 
but the sequence of the several state- 
ments was such that the assessee wish- 
ed to show thereby thai there was no 
office or agency in British India end 
whatever was done was done at Porban- 
dar”; that the question of receipt of sale 
proceeds in British India was “thus by- 
passed”; that the Income-tax Officer 
was informed about the interest paid 
to the assessee but “no question was 
raised of any possible liability of the 
assessee to tax on other account”; that 
“all the statements taken together con- 
tained such a meagre presentation of 
the facts, that it was difficult to con- 
sider that there was a full and true 
disclosure of material facts”; and that 
“the material facts were not disclosed, 
whatever was disclosed was not fully 
disclosed, and in that sense there vas 
no true disclosure”. The Tribunal then 
observed: 
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“This is not a case where the 
Income-tax Officer drew a wrong legal 
irference from facts. This is a case 
where facts must be regarded as not 
fully or truly disclosed. x x x Even 
so, in this case. it is mainly the asses- 
see who failed to carry out the obliga- 
tion under the law, with the result 
that the income escaped assessment. 
The words “full” and “irue” and 
“material facts” and the Explanation to 
S. 34 (1) (a) would lose all their mean- 
ing if the meagre statements by the 
assessee were to pass muster. Under 
tnose circumstances, we must hold that 
tne initiation of action under S. 34 (1) 
(a) was valid.” 


6. In our judgment, the High 
Court was right in holding that the 
Tribunal misconceived the nature of 
the proceedings and the duty imposed 
upon the assessee by S. 34 (1) (a). It 
is not for the assessee to satisfy the 
Income-tax Officer that there was no 
concealment with regard to any ques- 
tion; it is for the Income-tax Officer, 
if that issue is raised, to establish that 
the assessee had failed to disclose fully 
and truly certain facts mate2rial to the 
assessment of income which had es- 
caped assessment. Failure to disclose 
how the delivery of ghee was given at! 
Porbandar was wholly irrelevant, and 
failure to furnish particulars in that 
behalf cannot assist the case of the De- 
partment. Observation relating to the 
zailure to disclose the price of ghee 
supplied is not strictly accurate, for, it 
was disclosed by the assessee’s repre- 
sentative that the cheques were deli- 
vered for payment of the dues for ghee 
supplied at Porbandar and that “they 
were subsequently transferred to Por- 
bandar”. It was again no duty of the 
assessee to disclose to or instruct the 
Income-tax Officer that there were 
“profits embedded in the receipt” of 
the money at Bombay. Section 34 (1) 
(a) does not cast any duty upon the 
assessee to instruct the Income-tax 
Officer on questions of law. The asses- 
see had disclosed that ghee was deli- 
vered at Porbandar by him and the 
price in respect of those supplied was 
received in Bombay whick was subse- 
quently transferred to Porbandar. We 
are unable to accept the view of the 
Tribunal that the “question of receipt 
of sale proceeds in British India was 
thus by-passed”. The assessee’s re- 
presentative had. expressly stated that 
the assessee had maintained a Bank 
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account in British India in which “for 
recovering from merchants dues in res- 
pect of the goods delivered at Porban- 
dar” were credited. The assessee also 
produced the Bank Pass Books. The 
finding that “the question of receipt of 
sale proceeds was by-passed” cannot 
be accepted as correct. The statement 
that the cheques were “subsequently 
transferred to Porbandar” only means 
that the amounts realized by encash- 
ment of the cheques were sent to Por- 
bandar, and not that the cheques were 
sent to Porbandar. We do not think 
that any more detailed disclosure was 
necessary to comply with the require- 
ments that the assessee had fully and 
truly disclosed all the material facts 
necessary for the purpose of assess- 
ment. 


T. The Income-tax Officer may, 
if he is satisfied, that on account of 
failure on the part of the assessee to 
disclose fully and truly all material 
facts necessary for the purpose of 
assessment, income has escaped assess- 
ment, he may assess or re-assess the 
income. But when the primary facts 
necessary for assessment are fully and 
truly disclosed, he is not entitled on 
change of opinion to commence pro- 
ceedings for re-assessment. The 
TIncome-tax Officer was apprised of all 
the primary facts necessary for assess- 
ment, and he proceeded to “drop the 
assessment proceedings’. He may 
have raised a wrong legal inference 
from the facts, disclosed but on ‘that 
Recount he was not competent to 
commence re-assessment proceedings 
under Section 34 (1) (a) for the two 
assessment years 1947-48 and 1948-49. 


8. Counsel for the Commis- 
sioner contended that in any event the 
assessee had in the assessment of 
income for the year 1949-50 not dis- 
closed all the primary facts. Counsel 
contended that the statement before 
the Income-tax Officer was a bare 
statement about the receipt of interest 
from Messrs. Shamji Kalidas and Com- 
pany and there was no reference to 
the account with the Bank of India 
Ltd. There is no substance in this 
contention. The assessee had invited 
the attention of the Income-tax Officer 
to the previous assessment proceedings 
and also had invited his attention to 
the fact that on the interest received 
tax at maximum rate was charged. In 
the Bank account there was no express 
reference. But we agree with the High 
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Court that since the factual position 

aving remained unaltered in the 
assessment year 1949-50, there was no 
non-disclosure of material facts neces- 
sary for assessment of the income. The! 
Income-tax Officer was fully aware 
of the assessment proceedings for the 
Years 1947-48 and 1948-49, and in his 
order he expressly referred .to those 
proceedings. Being aware of the 
earlier proceedings and the reasons for 
passing the previous order, if the 
Income-tax Officer passed an order in 
effect holding that there was no income 
of the assessee chargeable to tax, the 
Income-tax Officer cannot seek to re- 
assess the income on the ground of]: 
failure to disclose fully and truly the 
facts necessary for assessment. We do 
not think that any ground is made out 
for disagreeing with the High Court 
in respect of the validity of the order 
of re-assessment for the year 1949-50. 


9. The appeals fail and are dis- 
missed with costs. One hearing fee. 
Appeals dismissed. 


AIR 1971 SUPREME COURT 720 


(V 58 C 136) 
(From Madras: ILR (1965) 2 Mad. 233) 
J. C. SHAH, Ag. C. J., 
K. S. HEGDE AND A. N. 
GROVER, JJ. 
M/s. Amarchand Sobħacħand, 


Appellant v. The Commissioner of In- 
come-tax, Madras, Respondent. . 


- Civil Appeal No. 949 of 1966; D/- 
21-1-1971. f 


Constitution of India, Article 136 

—_ Finding of fact supported by evi- 
dence is binding on the Supreme 
Court. ILR (1965) 2 Mad 233, Affirmed. 
(Para 4) 


_ Thus where the Income-tax Appel- 
Iate Tribunal - found that certain 
amount of money sent by the assessee 
to a firm was not loan made in the 
ordinary course of the business of the 
assessee and this finding was support- 
ed by evidence, the same was binding 
on the Supreme Court even if there 
was no proper discussion of the 
material. ILR (1965) 2 Mad 283, 
Affirmed. i (Para 4) 


Mr.: M. C. Chagla, Senior Advo- 
cate, (M/s. G. L. Sanghi and Janendra 
Lal, Advocates, and Mr. B. R. Agar- 
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wala, Advocate, of M/s. Gagrat end 
Co., with him), for Appellant; Mir. 
Jagadish Swarup, Solicitor-General of 
India, (M/s. G. C. Sharma, R. N. 
Sachthey and B. D.. Sharma, Advo- 
cates, with him), for Respondent. 


The following Judgment of the 
Court was delivered by 


HEGDE, J.: The appellant Erm 
(which will hereinafter be referred to 
as the “assessee”) carried on busiress 
_ in drugs, chemicals, mercury, camphor 
and art silk yarn as also in morey- 
lending, over a number of years. The 
accounting year with which we are 
concerned in this appeal is Samvat 
year 2008 commencing from Octo- 
ber 31, 1951 and ending on October, 18, 
1952. The firm consisted of two part- 
ners, Mohanlal Bagmal and Seshmal 
Sobhachand. Two minors, Ramanixlal 
Sobhachand and Lakshmichand Sotha- 
chand were admitted to the benefits 
of the partnership. The assessee had 
dealings for several years with a firm 
known as “Bhojaji Sobhachand” (tc be 
hereinafter referred to as the Bombay 
Firm). Sobhachand Amarchand, a 
partner of the Bombay firm, is the 
father of Seshmal, Ramaniklal and 
Lakshmichand and he was having six- 
teen per cent share in the Bombay firm. 
That firm became insolvent in April 
1952. The Bombay firm owed certain 
amount to the assessee. In the assess- 
ment of income-tax cf the appellant 


for the assessment year 1952-53, rele- 


vant to the accounting year Sanavat 
2008, the assessee claimed a deduction 
of Rs. 2,68,385 as bad debt due from 
the Bombay firm, incurred by that irm 
in the course of business transactions. 
The Income-tax Officer disallowed that 
claim holding that “these transactions 
were mere accommodations which can 
have no bearing to the regular kusi- 
ness carried on by the assessee. In 
appeal the Appellate Assistant Com- 
missioner agreed with the Income-tax 
Officer. He held that the debt did not 
arise in the course of the assessee’s 
business as Chemists and Druggists nor 
in the course of their money-lending 
business. On a further appeal teken 
by the assessee to the Income-tax 
Appellate Tribunal, the Tribunal zon- 
firmed the order of the- Appellate 
Assistant Commissioner. The assessee 
thereafter applied to the Tribunal 
under Section 66 (1) of the Indian In- 
come-tax Act, 1922 to submit a state- 
ment of the case with the question 
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“whether on the facts end in the 
circumstances of the case the disallow- 
ance of the bad debt of Es. 2,68,385/- 
is right in law” to the High Court of 
Madras for its opinion. The Tribunal 
rejected that application but pursuant 
to an order of the High Court under 
Section 66 (2), the Tribunal submitted 
a statement of the case on the follow- ` 
ing question: 


“Whether on the facts and in the 
circumstances of the case, the Tribu- 
nal was right in law in holding that 
the debt of Rs. 2,68,385/- was not one 
incurred in the course of money-lend- 
ing business of the assessee’’. 


2. The High Court opined that 
the debt in question was not a bad and 
doubtful debt in the assessee’s money 
Tending business nor a debt represent- 
ing loss sustained in the other busi- 
ness. The. question referred was, 
therefore, answered in th2 affirmative 
and against the assessee. Thereafter 
the present appeal was brought after 
obtaining special leave from this Court. 
At the hearing of the appeal this 
Court found that the Tribunal’s order 
was very brief and that it gave no 
reasons in support of its conclusions. 
It also found that the statement sub- 
mitted by the tribunal was inadequate. 
This Court took the view that the 
question framed at the instance of the 
High Court did not bring out the real 
question arising for decision. It ac- 
cordingly reframed the question as 
follows: 


"Whether on the facts and in the 
circumstances of the case the Appel- 
late Tribunal erred in disallowing a 
sum of Rs. 2,68,385/- written off by 
the assessee in their books of accounts 


as irrecoverable?” 


By its order dated July 29, 1969 this 
Court called upon the Tribunal to sub- 
mit a supplementary statement of case 
on the reframed question. The tribu- 
nal accordingly submitted a fresh 
statement of the case on the question 
referred. But that statement merely 
catalogued the arguments advanced at 
the bar. The tribunal did not give any 
findings on the points arising for deci- 
sion. Hence by its order dated April 
7, 1970, this Court directad the tribu- 
nal to submit a further statement. 
The tribunal has accordingly submit- 
ted a further statement. - 
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3. The facts found by the tri- 
bunal are found in paragraphs 11 
and 12 of the statement. They read: 


“11. We have taken into con- 
sideration the available materials and 
the rival submissions. The only facts 
in favour of the assessee are that inci- 
dental charges are debited to the 
Bombay firm in respect of some of the 
remittances and there isa flow of 
moneys to the Bombay firm up to 
10-3-1952 when the last of the remit- 
tances was sent to it before the firm 
collapsed in or about April, 1952. On 
the other hand the narrations in the 
entries, as they stand, the failure to 
adjust interest in the account of the 
Bombay firm at the stage at which it 
became a debtor in Samvat year 2007, 
the manner in which the partner of 
the appellant-firm tried to explain the 
position in March, 1954 and the stand 
of the firm itself at all earlier stages 
support the case of the Department. 


“12. Having considered all the cir- 
cumstances of the case, we.are of the 
opinion that the sums in question 
were not sent to the Bombay firm as 
loans made in the ordinary course of 
the money-lending business of the 
assessee nor in respect of any other 
business of the assessee. As this is 
the finding with regard to the whole 
of the amount of Rs. 2,68,385/-, there 
is no question -cf allocating any por- 
. tion thereof as between the business 
of money lending or for any other 
purpose as referred to in para 7 
above.’ = 


4. It is true as contended by 
the learned Counsel for the assessee 
that the conclusions reached by the 
Tribunal are not supported by proper 
discussion of the material before it. 
It is also true that the tribunal after 
cataloguing the arguments advanced 
at the bar, has come to certain abrupt 
conclusions, but all the same it cannot 
be denied that the findings reached by 
the Tribunal are findings of fact and 
these findings are supported by the 
evidence on record. The tribunal has 
found that the monies sent by the 
assessee to the Bombay firm were not 
loans made in the ordinary course of 
its money-lending business, nor in res- 
pect of any other business of the as- 
sessee. This finding covers the entire 
amount sought te be deducted. 
In view of this finding, which is 
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binding on this Court, our 
answer to the question reframed has 
to be in the negative and in favour of 
the Department. The appeal fails and 


-is dismissed. No costs. 


Appeal dismissed. 


AIR 1971 SUPREME COURT 722 
58 C 137) 


{From: Caleutta)* 
P. TACAN TAN REDDY AND 
I. DUA, JJ. 
<- Basudev ccna Appellant v. 
Matiar Rahaman Mandal, Respondent. 


Criminal Appeal No. 171 of 1968, 
D/- 21-1-1971. 


(A) Bengal Ferries Act (1 of 1885), 
Sec. 24 — S. 24 applies when lessee 
demands or receives from person using 
ferry or not, some payment on pre- 
text that it is due as toll when it is 
legally not so due — His liability to 
prosecution for extortion under Penal 
Code does not exclude applicability of 
Section 24. . (Para 5) 


(B) Criminal P. C. (1898), S. 367 
~ It is not proper to ignore defence 
of accused because it can legitimate- 
ly be taken into. consideration while 
assessing the value of evidence and 
judging guilt or innocence of accused. 

(Para 5) 


(C) Constitution of India, Article 
136 — Article 136 does. not confer 
right of appeal on party — It only con- 
fers discretionary power on Supreme 
Court to interfere sparingly in cases 
where grave miscarriage of justice has 
resulted from illegality or from mis- 
apprehension or mistake in reading 
evidence or from ignoring, excluding 
evidence or illegally admitting mate- 
rial evidence. (Para 5) 


Mr. D. N. Mukherjee, Advocate, 
for Appellant. 


The following Judgment of the 
Court was delivered by `- 


DUA, J.:— The appellant, Basudev 
Hazra, was a leaseholder in respect of 
tolls of the public ferry at Sadar Ghat 
on the outskirts of Burdwan town for 
crossing the river Damodar. This lease 
was for a period of: three years 


*(Cri. Ref. No. 36 of 1967, D/- 13-9- 
1967 — Cal.) 
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(August 14, 1963 to August 13, 1366) 
Ex. 2. On November 30, 1964 Metiar 
Rahman Mandal filed a complaint 
against the appellant in the cour. of 
the Sadar Sub-Divisional Officer (Judi- 
cial) Burdwan alleging that the appel- 
lant used to realise illegally 20np. per 
cart from the cultivators who used to 
drive their carts across the dry bed 
of the river. The matter was report- 
ed to the S. D. O. who directed an en- 
quiry. This infuriated the appellant. 
On November 29, 1964 the appellant 
realised double the amount of toll and 
on protest and refusal by the complain- 
ant he was threatened with violence 
by the appellant. ` 


2. The Magistrate trying the 
appellant for offences under Ss. 23 
and 24 of the Bengal Ferries Act, 1 of 
1885 convicted him of both the off- 
ences. The appellant was sentence] to 
a fine of Rs. 10 under Sec. 23 and to 
a fine of Rs. 20/- under Section 24: in 
default of payment of fine in the for- 
mer case he was to uncergo simple im- 
prisonment for ten days and in the 
latter for 20 days. 


3. On the appellant challeng- 
ing his conviction on revision in the 
Court of the Sessions Judge, the Ad- 
ditional Sessions Judge, Burdwan made 
a reference to the High Court recom- 
mending the appellant’s acquittal. It 
was observed by the Additional Ses- 
sions Judge in his reference that ac- 
cording to the appellant’s defence the 
complainant’s party were in fact using 
the landing stage and the path con- 
structed and repaired by him and, 
therefore, they were liable to pay the 
usual toll tax. After reproducing Sec- 
tion 24 he added: F 


les the complainant’s case es it 
appears from the petition of complaint 
and also from the evidence of the three 
witnesses examined on the point is 
that they do not take advantage of 
any of the facilities provided by the 
lessee and that the lessee demanded 
toll from them even though they were 
using their own path. The defence as 
I have already stated, was that the 
pathway and the landing siage 
belonged to the lessee and that, there- 
fore, he was entitled to collect toll. 
Forgetting the defence for the moment 
it seems to me that no conviction u/s 
24 can be sustained on the case of the 
. complainant as it is”. 


According to him the collection of 
money from the people using their ywn 
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pathway might amount to extortion 
but it would not attract Section 24. 
We need not refer to the recommenda- 
tion with respect to the appellant’s 
conviction under S. 23 as this was ac- 
cepted by the High Court and there is 
no appeal against acquittal under that 
section. ; 


4. The High Court accepted the 
recommendation with respect to the 
conviction under S. 23 and acquitted 
the appellant of that offence. In regard 
to the conviction under S. 24 the High 
Court observed that the trial Magis- 
trate had found (i) that the appellant 
had been realising toll ckarges in ex- 
cess of the scheduled rate of 20 Ps. 
per cart and also realising such charges 
from persons who did not use the 
ferry and (ii) that though the com- 
plainant had not availed of the ferry 
and had taken the cart over the sandy 
bed of the river 40 Ps. per cart were 
realised from him. These findings of 
fact were held not open to re-exami- 
nation on revision. The High Court 
added that realisation of 40 Ps. fell 
within the mischief of S. 24 which’ 
forbids every lessee from realising 
more than lawful toll even in cases in 
which he is entitled to demand ferry 
charges. Repelling the argument that 
the present was a case of extortion and 
it did not fall within the purview of 
S. 24 the High Court, after referring to 
the ‘complainant’s case, observed that 
it was a case of illegal realisation of 
toll in excess, when the appellant was 
not entitled to realise it at all and not 
a case of extortion under the Indian 
Penal Code. The amount had been il- 
legally demanded as a toll and that 
also in excess of permissible rate. The 
reference with respect to 5. 24 was, as 
observed earlier, rejected. 


5. The appellant has secured 
special leave to appeal under Art. 136 
of the Constitution and his counsel Mr. 
D. N. Mukherjee has strenuously con- 
tended that the realisation of 40 Ps. 
per cart from those who do not use 
the ferry cannot as a matter of law 
fall within the mischief of Section 24 
of the Bengal Ferries Act. His con- 
tention in essence is that unless some- 
one actually uses a ferry no charges 
realised from him for permitting him 
to cross the river, even if the demand 
is made by way of toll, can attract 
the provisions of S. 24. The contention 
though prima facie somewhat attrac- 
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tive does not stand scrutiny. Sec- 
tion 24 reads as under: 


“Penalty for taking unauthorised 
tolls, and for causing delay. — “Every 
such lessee or other person as 
aforesaid asking or taking more 
than the lawful toll, or without 
due cause, delaying any person, animal, 
vehicle or other thing, shall be punish- 
ed with fine which may extend to one 
hundred rupees,” . 


It is obvious that this section does not 
speak of taking toll in excess of the 
lawful limit only from those persons 
who use the ferry. This Act was 
enacted for regulating ferries but that 
.does not mean that an illegal demand 
under the pretext of claim by way of 
toll under this Act when it is not 
legally claimable was not intended by 
the legislature to be, prohibited and 
made punishable by the language of 
Section 24. Shri Mukherjee drew our 
attention to Section 5 of the Act in 
which “ferry” is defined to include a 
bridge of boats, pontoons 
swing-bridge, a flying bridge, a tem- 
porary bridge and a landing stage. 
According to him, this definition 
suggests that it is only when a ferry 
is used and excessive charges realised 
that Section 24 would be attracted. The 
submission is difficult to accept. This 
definition which is not exhaustive does 
not seem to us to control or otherwise 
to throw helpful light in the interpre- 
tation of S. 24. This section seems to 
have been designed in effect to pro- 
tect the persons crossing the river 
against harassment and abuse of the 
privileged position which the lessee or 
other person authorised to collect the 
tolls of a public ferry occupies under 
the statute in the matter of control 
over the passage or pathway for cross- 
ing, fording or ferrying across the 
river. Demanding or receiving . more 
than lawful dues and unduly delaying 
persons, animals, vehicles or things in 
crossing the river are both rendered 
penal and punishable. Whether the 
person from whom the amount is de- 
manded or received is under no obliga- 


tion to pay anything by way of toll. 


while crossing the river bed or is 
bound by law only to pay 20 Ps. per 
cart as toll would thus be immaterial 
when payment is demanded or receiv- 
ed on the pretext that it is due as toll 
when it is legally not so due. In 
either case S. 24 would seem to be 
attracted: this . construction would 


or rafts, a- 
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serve to suppress 
which this section appears to be aimed. 
The question whether or not the ap- 
pellant’s case falls within the mischief 
of extortion as defined under the 
Indian Penal Code is not strictly rele- 
vant to the point arising in the con- 
troversy because if the appellant's case 
is covered by S. 24 of the Act then he 
is liable to be punished thereunder. 
His liability ta be prosecuted under 
the Indian Penal Code cannot by itself 
in law exclude the applicability of 
S. 24 to his case. The Additional Ses- 
Sions Judge was, in our opinion, -not 
quite right in observing that the 
defence that the accused was entitled 
to claim the toll may ` be ignored, 
because defence of an accused person 
can legitimately be taken into consi- 
deration while assessing the value of 
the evidence and judging the guilt or 
innocente of the accused. The ap- 
pellant’s defence in this case would 
clearly tend to support the complain- 
ant’s case that the amount received 
was demanded as toll which was an 
unlawful demand. To exclude cases 
like the present from the operation of 
S. 24 would undvly restrict, its effec- 
tiveness and would indeed facilitate il- 


legal recoveries prohibited by it. To- 


that extent it would defeat the object 
and purpose which this section is in- 
tended to achieve. When the -appel- 
lant’s counsel took us through the evi- 
dence we found that the appellant had 
also delayed the prosecution witnesses 
without due cause in crossing the river 
in violation of S. 24. It is, however, 
unnecessary to pursue this aspect. 
Finally it may be pointed out that 
Art. 1365 of the Constitution does not 
confer a right of appeal on a party. It 
only confers a discretionary power on 
this Court to be exercised sparingly to 
interfere in suitable cases where grave 
miscarriage of justice has resulted 
from illegality or from misapprehen- 
sion or mistake in reading evidence or 
from ignoring, excluding or illegally 
admitting material evidence. The pre- 
sent case suffers from no such infir- 
mity. 


- & The appeal accordingly fails 
and is dismissed. 


Appeal dismissed. 
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AIR 1971 SUPREME. COURT 725 
(V 58 C 138) 


(From Assam: AIR 1967 Assama -58) 


J. C. SHAH, C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 


... The Commissioner of Incom=-tax, 
Assam and Nagaland ete., Appellants 
v. G. Hyatt, Respondent. 

Civil Appeal No. 1174 of 1967, D/- 
21-1-1971. 

(A) Income Tax Act (1961), 5. 56 
=— Interest on the amount of assessee’s 
own contribution to an unrecognised 
provident fund cannot be considered as 
salary in view of S. 17 (3) Gi) but it is 
an “income from other sources” within 
S. 56. AIR 1967 Assam 58, Reversed. 

(Pava &) 


(B) Interpretation of Statutes — 
There is no need to call into aid amy of 
the rules of construction when mean- 
ing of the statute is plain and unambi- 
guous. ` (Para 7) 


Mr. Jagadish Swarup, Solicitor- 
General of India, (M/s. G. C. Sharma, 
R. N. Sachthey and B. D. Sha-ma, 
Advocates, with him), for Appellants; 
Mr. T. A. Ramachandran, Advozate, 
amicus curiae, for Respondent. ~ 


The following Judgment of the Court 
was delivered by 


HEGDE, J.: The Commissioner of 
Income-tax, Assam and Nagaland has 
brought this appeal by certificate. The 
assessment with which we are zom- 
cerned in this appeal is for the ass=ss- 
ment year 1963-64, the relevant ac- 
counting year is the financial year 
1962-63. The assessee was the mena- 
ger of a Tea Estate under the manag- 
ing agency of M/s. Gillanders Arbu- 
thnot & Co. Ltd. The said company nad 
a Provident Fund scheme for its 2m- 
ployees. But that provident fund was 
not a recognised one. The assessee 
retired during the previous year rele- 
vant to assessment year 1963-64 and 
received out of this provident fund an 
amount of Rs. 27,948/- which rerre- 
sented the interest on the amount of 
his own contribution to the fund. 
The Income-tax Officer assessed this 
amount as the assessee’s income fram 
other sources. That order was con- 
firmed in appeal by the Appellate 
Assistant Commissioner. But on fuar- 
ther appeal to the tribunal by the 
assessee, the tribunal came to the ccn- 
clusion that the receipt in question 
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being profits ‘in lieu of salary’, the 
same was his salary as defined in Sec- 
tion 17 of the Income-tax Act, 1961 
(to be hereinafter referred to as the 
Act); the same having not been assess- 
ed as his salary, the assessment order 
relating to that item of receipt was not 
legal. At the instance of the Commis- 
sioner, the tribunal referred the follow~ 
ing question of law to the High Courf 
of Assam and Nagaland for its opinion: 


“Whether on the facts and circum~ 
stances of the case and having regard 
to the provisions of section 17 (3) (ii) 
of the Income-tax Act, 1861 the amount 
of Rs. 27,948/~ representing the in- 
terest on the amount of the assessee’s 
own contributions to an unrecognised 
provident fund was assessable under 
the residuary section 56 of the said 
Act?” ° f 


2. The High Court .answered 
that question in the negative and in 
favour of the assessee. "While it came 
to the conclusion that tha receipt in 
question cannot be considered as salary 
as defined in S. 17, in its view the 
same was exempt from payment of tax 
in view of S. 17 (3) Gi). The Commis- 
sioner is challenging the above conclu- 
sion. 

3. The receipt of Rs. 27,948/~ 
is undoubtedly an income as defined 


_by S. 2 (24). The receipt of an interest 


on any investment is a gain made by 
the investor and therefore the same is 
“income”. The next question is whe- 
ther the said income is exempt from 
tax or if it is not exempt. under what 
head the same has to be brought to tax? 


4, Section 14 of the Act gives 
the heads of income. They are: (A) 
Salaries; (B) Interest on securities; (C) 
Income from house property; (D) Pro- 
fits and gains of business or profes- 
sion; (E) Capital gains and (F) Income 
from other sources. 


5. The salaries are brought to 
tax under S. 15 and “the income from 
other sources” is brought to tax under 
S. 56. In this appeal we are not concern- 
ed with the other heads of income. 
The salary is defined in 5. 17 as in- 
eluding any “profits in lieu of or in 
addition to any salary or wages” (S.17 
(1) (iv). ) Sub-s. (3) of S. 17 says: 

“profits in lieu of salary” inclu« 
des.— - 

x x _x 


(ii) any payment. ... .due-to or 
received by an assessee from an em- 
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ployer or a former employer or from 
a provident or other fund (not being 
an approved superannuation fund) to 


the extent to which it does not consist 
of contribution by the assessee or in- 
terest on such contributions.” 





(emphasis supplied) 


6. The contributions to recog- 
nised provident funds are dealt with 
by other provisions of the Act. Here- 
in we are concerned with the contribu- 
tion to an unrecognised provident fund. 
The learned Judges of the High Court 
opined that the receipt by the assessee 
with which we are concerned is ex- 
empt from the payment of tax in view 
of S. 17 (3) (ii). In our opinion they 
were clearly in error in : arriving at 
that conclusion. Deductions from sala- 
ries are dealt with by S. 16. In view 
of S. 17 (1) (iv), all receipts of profits 
in lieu of salary have to be considered 
as salary. But ‘then the question is 
what is meant by “profits in lieu of 
salary”. In defining the expression 
“profits in lieu of salary”, the legisla- 
ture excluded’ from the scope of that 
expression any payments received by 
the assessee from a provident fund, 
his own contributions to the fund or 
any interest on such contributions. 
From that it follows that the receipt 
of Rs. 27,948/- by the assessee in the 
relevant accounting year: cannot be 
considered as salary, though undoubt- 
edly that is an income. Section 17 has 
nothing to do either with deductions or 
with exemptions. It is merely a pro- 
vision defining the expression “salary”. 
As the income in question is not salary 
and the same cannot be said to be 
either interest on the securities, in- 
come from house property; profits and 
gains of business or profession or capi- 
tal gains, it has to be considered as 
“income from other sources” and 
brought to tax under Section 56. Sec- 
tion 56 (1) provides that income of 
every kind which is not to be exclud- 
ed from the total income under the 
Act shall be chargeable to income-tax 
under the head income . “from other 
sources” if it is not chargeable to in- 
come-tax under any of the heads speci- 
fied in Section 14 items ‘A’ to ‘E’. 


-T In our opinion the mean- 
ing of Section 17 (3) (ii) is plain and 
unambiguous. Hence there is no need 
to call into aid any of the rules of 
construction a was sought to be done 
iby the High Court 


L.-T. Commr., U. P. v. G. Rai 


A.L R. 


8. The respondent was not re- 
presented before this Court.. We are 
obliged to Mr. T. A. Ramachandran for 
acceding to our request to appear on 
his behalf as amicus curiae and assist 
us at the time of hearing of the appeal. 


9. For the reasons mentioned ~ 
above we allow this appeal, discharge 
the answer given by the High Court 
and answer the question referred to 
the High Court in the affirmative and 
in favour of the Department. Under 
the circumstances of the case we make 
no order as to costs. 

Appeal allowed. 


AIR 1971 SUPREME COURT 726 
(V 58 C 139) 
(From Allahabad: ILR (1965) 1 All 41} 
J. C. SHAH, C. J., K. S. HEGDE = 
AND A. N. GROVER, JJ. 
The Commissioner of Income-tax, 
U. P. (In both the Appeals), Appellant 
v. M/s. Gurbux Rai Harbux Rai (In 
both the Appeals), Respondent. 
Civil Appeals Nos. 1225 and 1226 
of 1967, D/- 21-1-1971. 
Excess Profits Tax Act (1940), Sec- 
tion 10-A — Pendency of valid pro- 


‘ceeding under Section 15 for assess- 


ment or reassessment of escaped excess 
profits is a condition precedent for 
exercising power under Section 10-A 
to adjust liability to excess profits tax. 
ILR (1965) 1 All 41, Approved. 

(Para 10) 


An independent proceeding is not 
within the ambit of Section 10-A. The 
power under Section 10-A to make ad- 
justments with respect to liability to 
excess profits tax can be exercised 
only in the course of original assess- 
ment or in the course of reassessment 
and not otherwise. (Para 10) 


Cases Referred: Chronological Paras 


(1969) I. T. Ref. No. 118 of 1962, 
D/- 31-7-1369 = 75 ITR 350 
(All), Gurbux Rai Harbux Rai 
v. Commr. of I. T., U. P. -8 
(1968) Civil Appeals Nos. 741-743 
of 1966, D/- 2-8-1968 (SC), 
Gurbux Rai Harbux Rai v. 
Commr. of Income-tax, U. P. 7 


Mr. S. T. Desai, Sr. Advocate, 
(Mr. B. B. Ahuja, Advocate, and M/s. 
R. N. Sachthey and B. D. Sharma, 
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Advocates, with him), for. Appellant, 
(In both the Appeals); Mr. M. C. 
Chagla, Sr. Advocate, (Mr. A. N. 
Goyal, Advocate, with him), for Res- 
pondent (In both the Appeals). 


The following Judgment of the 
Court was delivered by 


SHAH, C. J: — Gurbux Rai 
Harbux Rai — hereinatter called ‘the 
assessee’’ — is a registered firm carry- 
ing on business in piece goods and 
commission agents. It has its head 
office at Kanpur and a branch ofice 
at Farrukhabad. During the charge- 
able accounting periods July 4, 194& to 
June 21, 1944 and June 22, 1944 to 
July 10, 1945 Gurbux Pai and Harbux 
Rai (each representing his joint family) 
were the two partners of the assessees 
with equal shares in the profit and loss. 
In proceedings for assessment of tax 
under the Excess Profits Tax Act, 1940 
for the two chargeakle accounting 
periods the assessee informed the Tax 
Officer that the joint family of Guraux 
Rai had been dissolved and there was 
a reconstitution of the business of 
the partnership with efect from July 
4, 1943. According to the assessee the 
- constitution of the firm after parti-ion 
was that in the firm at Kanpur the 
former two partners were interested, 
their share being equal, but in the 
business of the firm at Farrukhabad 
there were three partners — Haroux 
Rai with -/8/- share, Chameli Devi 
with -/4/- share and Gopaldas with 
-/4/- share. 


2. In assessing tax under the 
Indian Income-tax Act, 1922 for the 
assessment year 1944-45 relevant to 
the account year ending June 21, 1344 
the Income-tax Officer held that the 
case set up by the assessee that there 
was partition amongst the members of 
the family of Gurbux Rai could not 
be accepted. In the view of the In- 
come-tax Officer, an attempt was made 
“to avoid proper incidence of taxation 
as an afterthought to create evidence 
for camouflaging the Farrukhedad 
business as a separate unit of assess- 
ment”. The Income-tax Officer direct- 
ed that the income be assessed as the 
income of the assessee and not as the 
income of a separate firm. The excess 
profits tax assessmert being zon- 
sequential upon the income-tax assess- 
ment, the Excess Profits Tax Officer 

“assessed the entire income of the two 
businesses at Kanpur and at Farrukha- 
bad, in the hands of the assessee firm. 
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3. Against the order passed by 
the Income Tax Officer the as- 
sessee appealed to the Appellate 
Assistant Commissioner who by his 
order dated October 10, 1947 observed: 


ENE that partial partition in res- 
pect of moveable property of Gurbux 
Rai was effected on a date some- 
where near Asadh Samvat 2000, from 
which date Farrukhabad was conducted 
by a separate firm consisting of Har- 
buxrai, Mst. Chameli and Gopaldas”. 
Pursuant to this order the Income-tax 
Officer modified the assessment with 
respect to the Income-tax assessment 
of the assessee for the assessment 
years 1944-45 and 1945-46. The Ex- 
cess Profits Tax Officer however start- 
ed proceedings under Section 10-A by 
notice dated February 6, 1951 calling 
upon the assessee to show cause why 
appropriate adjustments should not be 
made in the assessment, and passed 
orders in that behalf for both the 
chargeable accounting periods holding 
that the main purpose of the partial 
partition of the family business of 
Gurbux Rai was avoidance of excess 
profits tax liability. By order dated 
February 21, 1951 passed under Sec- 
tion 15 of the Excess Prcfits Tax Act 
the Excess Profits Tax Officer modified 
the original excess profits tax assess- 
ment. In the revised assessment in 
pursuance of orders under Section 10-A 
he included the income of the branch 
shop at Farrukhabad in the total 
income of the assessee for purposes of 
excess profits tax assessment. The 
assessee appealed against the order of 
additional assessment contending that 
the Excess Profits Tax Officer was not - 
competent to re-open ths case under 
Section 15 as he had no definite infor- 
mation coming into his possession to 
enable him to discover that the profits ` 
of the chargeable accounting period 
had escaped assessment. The assessee 
contended that all the materials in the 
case were before the Excess Profits 
Tax Officer at the time of his original 
assessment and no new information 
came into his possession thereafter, 
The assessee also contended that the 
Excess Profits Tax Officer was not 
competent to pass any order under 
Section 10-A merely to make an 
adjustment in the revised assessment 
under Section 15. The Income-tax 
Appellate Tribunal held that the Ex- 
cess Profits Tax Officer had received 
definite information regarding the 
state of the law in pursuance of the 
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appellate order of the Appellate Assis- 
tant Commissioner who had held that 
the family of Gurbux Rai was partial- 
Iy partitioned. The Tribunal also held 
that the. Excess Profits Tax Officer was 


competent to pass an order under Sec-. 


tion 10-A, of the Excess 
_ Act. 


Profits Tax 


4. The Tribunal thereafter 
referred the following questions to the 
High Court of Allahabad under S. 21 
of the Excess Profits Tax Act read 
with Section 66 (1) of the Income-tax 
Act, 1922: 


` "(1) Whether on the facts and in 
the circumstances of this case there 
was any definite information within 
the meaning of Section 15 by virtue of 
which the Excess Profits Tax Officer 
was competent to re-open the excess 
profits tax. assessment? 


(2) Whether in the circumstances 

of this case, the Excess Profits Tax 
Officer was competent to apply the 
provisions of Section 10-A and make 
necessary adjustments in pursuance 
thereto in the revised assessment 
under Section 15?” 
The High Court of Allahabad held that 
since the Excess Profits Tax Officer 
purported to re-open the assessment 
under Section 15 of the Excess Profits 
Tax Act “only because of the order 
of the Appellate Assistant Commis- 
sioner of Income-tax holding that the 
Farrukhabad business was no longer 
the business of the assessee and that 
the family of Gurbux Rai had parti- 
tioned its movable property, all of 
which proceeded upon material which 
was already initially before the Ex- 
cess Profits Tax Officer and to which 
he had applied his mind when he 
made the original assessment, it was 
- not a case where the Excess Profits 
Tax Officer can be said to have dis- 
covered” in consequence of definite 
information which had come into his 
possession, that profits chargeable to 
excess profits tax had escaped assess- 
ment. The High Court accordingly 
answered the first question in the 
negative. 

5. The High Court then ob- 
served that if the Excess Profits Tax 
Officer was not competent to take pro- 
ceedings under Section 15 of. the Ex- 
cess Profits Tax Act, 
to him to apply the provisions of Sec- 
tion 10-A in the proceedings upon re- 
opening the assessment under Sec- 
tion 15, for, in the view of the High 


it was not open ` 


A.I. R. 


Court an order under Section 10-A 
may be passed only where the Excess 
Profits Tax Officer is seized of juris- 
diction in a pending assessment pro- 
ceeding. As the proceedings initiated 
by the’ Excess Profits Tax Officer under 
Section 15 were void, he had no power 
in him to make an order under Sec- 
tion 10-A of the Act. The High Court 
accordingly answered the second ques- 
tion also in the negative. 


, 6. Against the order passed by 
the High Court, with certificate grant- 
ed by the High Court these two ap- 
peals are preferred. 


y A parallel proceeding: which 
had come before this Court in Civil 
Appeals Nos. 741-743 of 1966 (SC) 
Gurbux Rai Harbux Rai v. Commr. of 
Income-tax, U. P., D/- 2-8-1968, may 
also be referred to. It may be recall- 
ed that the Excess Profits Tax Officer 
at Kanpur had served a notice under 
Section 10-A of the Excess Profits Tax 
Act requiring the assessee to show 
cause why appropriate adjustments as 
Tespects liability to excess profits tax 
should not be made so as to counter- 
act the avcidance or reduction of liabi- 
lity to excess profits tax by convert-. 
ing the business in the name of Pussu- 
Tal Jangalal—the Farrukhabad firm— 
into a separate business. The conten- 
tion of the assessee that the disruption 
of the family was a genuine and bona 
fide transaction was rejected by the 
Excess Profits Tax Officer. The case 
was then taken to the Income-~tax Ap- 
pellate Tribunal. The ‘Tribunal con- 
firmed the order of the Excess Profits 
Tax Officer. But at the instance of the 
assessee the Tribunal referred the 
following question to the High Court 
of Allahabad: 

“Whether on the facts and circum- 
stances of this case, the transaction in 
question was one which could be avoid- 
ed under Section 10-A of the Excess 
Profits Tax Act?” 

The High Court by order dated July 
31, 1969 answered the question in the 
affirmative. Against the order passed 
by the High Court no further proceed- 
ings has been taken by the assessee 
challenging the conclusion of the High 
Court and that order has become final. 


8 The High Court has held in 
the judgment under appeal that action 
taken under Section 15 of the Excess 
Profits Tax Act was not competent 
and on that account the Excess Profits 
Tax Officer had no jurisdiction in the 
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matter. But in the judgment of the 
High Court in Income-tax~ Refererce 
No. 118 of 1962, D/- 31-7-1969 (All) no 
question of jurisdiction arose. The 
Court had only answered the question 
whether the transaction of partial 
partition was one which could be 
avoided under Section 10-A of fhe 
Excess Profits Tax Act. 
of the High Court (which had become 
final) about the authority of the Ex- 
cess Profits Tax Officer to take act_on 
under Section 10-A does not affect zhe 
maintainability of the present appeal. 


9. Section 10-A of the Excess 
Profits Tax Act, insofar as it is rele- 
vant provides: 


*(1) Where the Excess Profits Tax 
Officer is of opinion that the main pur- 
pose for which any transaction x x x 
was x x effected x x was the avoid- 
ance or reduction of liability to excess 
profits tax, he may, x x x make sich 
adjustments as respects liability to 
excess profits tax as he considers ap- 
propriate so as to counteract the avoid- 
ance or reduction of. liability to eX- 
cess profits tax which would otherwise 
be effected by the transaction x x x”. 


10. Section 15, insofar as ¥ is 
relevant provides: 


“If in consequence of definite In- 
formation which has come into his 
possession, the Excess Profits Tax 
Officer discovers that profits of any 
chargeable accounting period charge- 
able to excess profits tax have esceped 
assessment, or have been under-assess- 
ed, or have been the subject of exces- 
sive relief, he may at any time s=rve 
on the person liable to such tax a 
notice containing all or any of the re- 
quirements which may. be includecé in 
a notice under Section 13, and may 
proceed to assess or re-assess the 
amount of such profits liable to excess 
profits tax x x x”. 


The High Court in the judgment under 
appeal held that proceeding under Sec- 
tion 10-A may be commenced oni7z if 
there be a valid proceeding under the 
Excess Profits Tax Act which was 
pending for assessment or re-assess- 
ment of excess profits which had 
escaped assessment and not otherwise. 
In our opinion the High Court was 
right in so holding. Section 10-A 
does not contemplate an indeperdent 
proceeding. Section 10-A merely con- 


The decision - 
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fers power upon the Excess Profits Tax 
Officer to make adjustments with res- 
pect to liability to excess profits tax: 
it confers power which the Excess 
?rofits Tax Officer may exercise in 
the course of the original assessment 
or in the course of re-assessment. 


o n It is necessary therefore to 
determine whether an order was made 
under Section 10-A in a pending pro- 
ceeding for assessment of Excess Pro- 
fits Tax. But the question whether 
there was a pending proceeding under 
Section 15 in the course of which an 
order under Section 10-A could be 
made cannot be ascertained on the 
materials available before us. The 
High Court has decided that the pro- 
ceeding under Section 15 was not valid, 
because there was no definite informa- 
tion with the Excess Profits Tax Offi- 
cer and on that account proceeding 
under Section 10-A was not valid. It 
has been assumed that there was a 
pending proceeding under Section 15 
in the course of which an order under 
Section 10-A was made. Expression of 
that opinion of the Hish Court is 
challenged. We are of the view that 
in the interests of justice, it is neces- 
‘sary that a supplementary statement 
of the case should be called for on the 
question whether there was any pro- 
ceeding pending under Section 15. On 
the question whether the proceeding 
under Section 15 if pending was valid, 
we express no opinion at this stage. 


12. We direct the Tribunal to 
submit a supplementary statement of 
the case on the question whether the 
proceeding under Section 10-A was 
started in the course of assessment or 
re-assessment proceeding commenced 
under Section 15. The supplementary 
statement to be submitted to this Court 
within three months from the date on 
which the papers reach the Tribunal. 
At this stage we express no opinion on 
the question whether the High Court 
was right in holding that the proceed- 
ing’ under Section 15 was not com- 
petent, : 


Order accordingly. 
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(From: Patna)’ 
J. C. SHAH, C. J., K. S. HEGDE 
AND A. N. GROVER, JJ. 

M/s. Chhugamal Raipal, Appellant 
v. S. P. Chaliha and others, Respon- 
dents. : 

Civil Appeal No. 1311 of 1967, D/- 
21-1-1971. 

Income Tax Act (1961), Section 151 
(2) — Notice issued under Section 148 
read with Section 151 (2) by I. T. O. 
on feeling that certain transactions by 
assessees with creditors were bogus 
and that there was case for investigat- 
ing truth of alleged transactions is 
invalid as net complying with require- 
ments of Section 151 (2). (Para 8) 

The I. T. O. had no material 
before him which could satisfy the re- 
quirements of either Clause (a) or 
Clause (b) of Section 147. Therefore, 
he could not have issued a notice under 
Section 148. The important safeguards 
provided in Sections 147 and 151 are 
not to be lightly treated by the Income 
Tax Officer as well as by the Commis- 


sioner. (Para 8) 
M/s. M. CG’ Chagla and N. D. 
Karkhanis, Sr. Advocates, (Mr. S. P. 


Chowdhury and Miss Bhuvanesh 
Kumari, Advocates, and M/s. J. B. 
Dadachanji and Co., Advocates with 
them), for Appellant; Mr. S. C. Man- 
chanda, Sr. Advocate, (M/s. R. N. 
Sachthey and B. D. Sharma, Advocates 


with him), for Respondents. 


The following‘ Judgment. of the 
Court was delivered by 


HEGDE, J. (on behalf of himself, 
Shah, C. J. and Grover, J.: — This is 
an assessee’s appeal by special leave 
against the judgment of the High 
Court of Patna dismissing in limine its 
writ petition under Articles 226 and 
227 of the Constitution of India. 

2. The assessee is having con- 
_ struction contracts under the Railways 
as well as the Government. It is a 
partnership firm. For the assessment 
year 1960-61, relevant to the account- 
ing year 1959-60, after the assessee 
submitted its income-tax return, it 
was asked by the Income-tax Officer 
during the income-tax assessment pro- 
ceedings to produce before him its 


*C. W. J. C. No. 952 of 1966, D/- 
17-1-1967 — Pat.) 
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books of account and tħe other rele- 
vant papers. The assessee also produc- 
ed before him a statement showing 
various creditors from whom it had 
borrowed on Hundis during the ac- 
counting year in question. In that 
statement it gavə the full names and 
addresses of the alleged creditors. 
er enquiry, the assessee’s total in- 
come was assessed at Rs. 69,886/-. On 
June 3, 1966,-the 1st respondent (In- 
come-tax Officer, Ward ‘A’, Muzaffar- 
pur) issued to the assessee a notice 
under Section 148 of the Indian In- 
come-tax Aci, 1961. The material 
portion of that notice reads as follows: 
“Notice under Section 148 of the 
Income-tax Act, 1961. . , i 
Income-Tax Officer, Muzaffarpur 

j Dated, the 3-6-1966. 

o 


M/s. Chugamal Rajpal, Muzaffarpur. 
Whereas (I) have reason to beli- 
eve that your income chargeable as 
income of 1960-1951 in respect of which 
you are assessable to tax for the as- 
sessment year 19 19 has escaped 
assessment within the meaning of Sec- 
tion 147 of the Income Tax Act, 1961. 


I therefore propose to re-assess 
the income for the said assessment 
year and I hereby require you 
to deliver to me within 30 days 
from the date of service of this 
notice a return in the prescribed form 
cf your income assessable relevant to 

The income of ` 
the assessment year 1960-61 in respect 
of which you are assessable for the 
said assessment year. 

2. The notice is being issued 
after obtaining the necessary. satisfac- 
tion of the Commissioner of Income- 
Tax, Bihar and Orissa, Patna. 

Sd/- S. P. Chaliha 
Income-Tax Officer, 
Ward A, Muzaffarpur.” 


3. The assessee challenged the 
validity of that notice as well as the 
proceedings taken on the strength of 
that notice on various grounds, As we 
are accepting the contention of the as- 
sessee that the impugned notice is in-. 
valid inasmuch as it did not comply. 
with the requirements of Section 151 
(2) of the Act, we have not thought it 
necessary to examine the other conten- 
tions advanced on behalf of the as- 
sesseo, In this case the notice was 
issued after four years but before 
eight years of the date of the original 
assessment. : 
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4. Section 151 (2) ofthe ct 
reads: : 

“No notice shall be issued under 
Section 14 after the expiry of four 
years from the end of the relevant as- 
sessment year, unless the Commis- 
sioner is satisfied on the reasons 
recorded by the Income-tax Officer 
that it is a fit case for the issue of 
such notice.” 

5. Section 148 preseribes: 

"(1). Before making the assess- 
ment, re-assessment or re-computafion 
under Section 147, the Income-tax 
Officer shall serve on the assessee a 
notice containing all or any of the 
requirements which may be included 
in a notice under sub-section (2) of 
Section 139; and the provisions of chis 
Act shall, so far as may be, apply ac- 
cordingly as if the notice were a notice 
issued under that sub-section. 

(2) The Income-tax Officer shall, 
before issuing any notice under this 
section, record his reasons for doing 


6. Section 147 deals with 
income escaping assessment. At this 
stage we need not refer to that secfion. 
We shall refer to that provision at a 
later stage. Section 139 (2) says: 

“In the case of any person wha, in 
the Income-tax Officer’s opinion, is as- 
sessable under this Act, whether on his 
own total income or on the ‘total 

(Contd. in Col 2.) 


“Report in connection with the 
of the Income-tax Act, 1961. 


Name of District 
Ward of Circle ..... 
C. L R. No. 


1. Name and address of the assessee 


2. Status 
3. Assessment year for which notice 
under S. 148 is proposed to be issued. 


4, Whether it.is a new case or one in 
which Te-assessment (or recomruta- 
tion) has to be made, 


5. If a case of reassessment (or recom- 
putation) the income (or loss or depre- 
ciation allowance) originally assess- 
ed/determined. 


6. Whether the case falls under C:. (a) 
or (b) of S. 147 


7. Brief reasons for starting proceed- 
ings under S. 147 (indicate the items 
which are believed to have escaped 
assessment) 
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income of any other person during the 
previous year, the Income-tax Officer 
may, before the end of the relevant 
assessment year, serve a notice upon 
him requiring him to furnish, within 
thirty days from the date of service of 
the notice, a return of his income or 
the income of such other person during 
the previous year, in the prescribed 
form and verified in the prescribed 
manner and setting forth such other 
particulars as may be prescribed.” 


(proviso is not necessary for our pre- 
sent purpose) 


7. When this appeal came up 
for hearing on the last occasion, as we 
found the affidavit filed by the Income 
tax Officer to be vague and indefinite, 
we directed the learned Counsel for 
the Department to produce before us 
the records of the Income-tax Officer 
to show that the Income-tax Officer 
had complied with the requirements 
of S. 148 and Section 151 (2) of the 
Act. When the appeal was taken up 
for hearing on the 18th January, 1971, 
only the report submitted by the In- 
come-tax Officer to the Commissioner 
and the order of the Commissioner was 
produced The order sheet recording 
the reasons of the Income-tax Officer 
as required by Section 148 (2) was not 
produced. Hereinbelow we have set 
out the report of the Income-tax Offi- 
cer as well as the order of the Com- 
missioner: 


starting of proceeding under Sec. 147 


A Ward, Muzaffarpur 
303-C. 


M/s. Chugamal Rajpal. 
Muzaffarpur. 

R. F 

1960-61. 


Re-assessment. 


Rs. 73,604/- 


147 (a) 


Kindly see overleaf 
Sd/- S. P. Chaliha 
1 T. O., 30-4-66 
A-Ward, Muzaffarpur, 
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8. Whether the Commissioner is satis- 
fied that it is a fit case for the issue 
of notice under S. 148. 


9. Whether the Board is satisfied that 
it is a fit case for the issue of notice 
under S. 148. 


During the year the assessee has 
shown to have taken loans from vari- 
ous parties of Calcutta. From D. I’s 
Inv. No. A/P/Mise. (5) D. 1./63-64/5623, 
dated 13-8-65, forwarded to this office 
under C. I. T. Bihar and Orissa, 
Patna’s -letter No. Inv. (Inv.) 15/65- 
66/1953-2017 dated Patna 24-9-65, iti 
appears that these persons are name- 
lenders and the transactions are bogus. 
Hence proper investigation regarding 
these loans is necessary. The name of 
some of the persons from whom 
money is alleged to have taken on loan 
on Hundis are: . 


1l. Seth Bhagwan Singh Sricharan. 
2. Lakha Singh Lal Singh 


3. Radhakissan Shyam Sunder. 
The amount of escapement involv- 
ed amounts to Rs. 1,00,000/-. 


Sd/- S. P. Chaliha, 30-4-66. 
- Income-tax Officer, 
A-Ward, Mazaffarpur”. 


8. In his report the Income-tax 
Officer does not set out any reason for 
coming to the conclusion that this is 
a fit case to issue notice under Sec- 
tion 148. The material that he had 
before him for issuing notice under 
Section 148 is not mentioned in the 
report. In his report he vaguely 
refers to certain communications 
received by him from the C. I. T, 
Bihar and Orissa. He does not men- 
tion the facts contained in those com- 
munications. All that he says is that 
from those communications “it appears 
that these persons (alleged creditors) 
are name lenders and the transactions 
are bogus”. He has not even come ta 
a prima facie conclusion that the 
transactions to which he referred are 
not genuine transactions. He appears 
to have had only a vague feeling that 
they may be bogus transactions. Such 
a conclusion does not fulfil the require- 
ments of Section 151 (2). What that 
provision requires is that he must 
Sive reasons for issuing a notice under 
Section 148. In other words he must 
have some prima facie grounds before 
him for taking action under Section 
148. Further his 


report mentions: ° 


A.L R. 


Yes 

Sd/- K. Narain 

13-5-66 = 
Commissioner of Income-tax, 
Bibar and Orissa, Patna 


Secretary, Board of Revenue. 


“Hence proper investigation regarding 
these loans is necessary”. In other 
words his conclusion is that there is a 
case for investigating as to the truth of 
the alleged transactions. That 
the same thing as saying that there are 
reasons to issue notice under Sec. 148. 
Before issuing a notice under S. 148, 
the Income-tax Officer must have 
either reasons to believe that by reason 
of the omission or failure on the part 
of the assessee to make a return under 
Section 139 for any assessment year to 
the Income-tax Officer or to disclose 
fully and truly all material facts 
necessary for his assessment for that 
year, income chargeable to tax has 
escaped assessment for that year or 
alternatively notwithstanding ` that 
there has been no omission or failure 
as mentioned above on the part of the 
assessee, the Income-tax Officer has in 
consequence of information in his pos- 
session reason to believe that income 
chargeable to tax has escaped assess- 
ment for any assessment year. Unless 
the requiremerts of Clauses (a) or (b) 
of Section 147 are satisfied, the In- 
come Tax Officer has no jurisdiction to 
issue a notice under Section 148. From 
the report submitted by the Income-tax 
Officer to the Commissioner, it is clear 
that he could not have had reasons 
to believe that by reason of the asses- 
see’s omission to disclose fully and 
truly all material facts necessary for 
his assessment for the accounting year 
in question, income chargeable to tax 
has escaped assessment for that year; 
nor could it be said that he as a con- 
sequence of information in his posses- 
sion, had reasons to believe that the 
income chargeable: to tax has escaped 
assessment for that year. We are not 
satisfied that the Income-tax Officer 
had any material before him which 
could satisfy the requirements of 
either Clause (2) or Clause (b) of Sec- 
tion 147. Therefore he could not have 
issued a notice under Section 148. 
Further the report submitted by him 
under Section 151 (2) does not men- 
tion any reason for coming to the con- 
clusion that it is a fit case for the 


is not ° 


ve 
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issue of a notice under Section 148. 
We are also of the opinion that the 
Commissioner has mechanically ac- 
corded permission. He did not hin- 
‘self record that he was satisfied that 
this was a fit case for the issue of a 
notice under Section 148. To Quəs- 
tion No. 8 in the report which reeds 
“Whether the Commissioner is safis- 
fied that it is a fit case for the issue 
of notice under Section 148”, he just 
noted the word “yes” and affixed his 
signatures thereunder. We are of zhe 
opinion that if only he had read -he 
report carefully, he could never have 
come to the conclusion on the material 
before him that this is a fit case to 
issue notice under Section 148. "The 
important safeguards provided: in £ec- 
tions 147 and 151 were lightly treated 
by the Income-tax Officer as well as 
by the Commissioner. Both of them 
appear to have taken the duty imposed 
on them under these provisions as of 
little importance. They have sub- 
stituted the form for the substance. 


- 9. Tn the result this appeal is 
allowed, the order of the High Ccurt 
is set aside and the impugned notice 
quashed. The Respondent No. 2 shall 
pay the costs of the appellant both in 
this Court and in the High Court. 

Appeal allowed. 
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K. S. HEGDE, A. N. GROVER AND | 
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N. RAY, JJ. 
Trilochan Mishra etec., Appellants 


v. State of Orissa and others, Respon- ` 


dents. 
Writ Petns. Nos. 159 to 163 of 
1969, D/- 21-1-1971. 


Orissa Kendu Leaves (Control of 
Trade) Act (1961), Sections 3 (2) (a), 8 
(1) (as amended in 1969) and Rule 5-B 
(6), (D, (8), (9) and (16), Rule 6 (3) and 
Bule 7 (1) framed under the Act are 
not violative of Articles 14, 15, 1% (1) 
of the Constitution. 

There can be no legitimate grie- 
vance against the amendment of the 
Act and promulgation of new rules. 
They are all necessary to enable the 
Government .to control the business in 
Kendu leaves effectively. Provisions in 
form G for the appointment of agents 
. and form I for the appointment ož ad- 
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ditional agents did not work against 
the interest of the Government work- 
ing a monopoly business. The provi- 
sion for appointment of additional 
agents and additional purchasers are 
not per se bad. The exigency of busi- 
ness may require such appointments. 
The fact that some of the agents were 
nominees or relations of the purchasers 
does not affect the scheme of State 
monopoly. Appointment of State 
Forest Corporation as additional agent 
can in no way detract from Govern- 
ment monopoly. (Paras 12, 14) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1081 (V 56) 
= (1969) 3 SCR 374, Resbihari 
Panda v. State of Orissé 5, 6 
(1963) AIR 1963 SC 1047 {V 50) 
= (1963) Suppl 2 SCR 691, 
Akadasi Padhan v. State of 
Orissa 3, 8 


M/s. Gobind Das, B. P. Singh and 

. N. Misra, Advocates, for Peti- 
tioners (In all petitions); Mr. M. C. 
Setalvad, Sr. Advocate, (M/s. Santosh 
Chatterjee and G. S. Chatterjee, Advo- 
cates with him), for Respondents Nos. 
1, 108 and 109 (In W. P. No. 159 of 
1969); Mr. M. C. Chagla, Sr. Advocate, 
(M/s. Santosh Chatterjee and G. S. 
Chatterjee Advocates, with him), for 
Respondents Nos. 1, 108 and 109 (In 
W. P. No. 160 of 1969); M/s. Santosh 
Chatterjee and G. S. Chatterjee, Advo- 
eates, for Respondents Nos. 1, 108 and 
109 (In W. Ps. Nos. 161 to 163 of 1969); 
Mr. A. K. Sen, Sr. Advocate, (M/s. 
Santosh Chatteriee and G. S. 
Chatterjee, Advocates with him), for 
Respondents Nos. 2 to 6, 8 to 22, 24, 27, 
28, 33 to 35, 38, 46, 49 to 51, 53, 
57 to 59, 60, 63, 70, 74, 76, 
82, 84, 85, 91 and 97 (In all petitions); 
Mr. P. K. Mukherjee, Advocate, for 
Respondent No. 23 (In all the peti- 
tions); Mr. M. Veerappa, Advocate, for 
Respondent No. 110 (In W. P. No. 159 


“of 1969). 


The following Judgment of the 
Court was delivered by 


MITTER, J.: — The petitioners in 
all these petitions under Article 32 
of the Constitution pray for a declara- 
tion that Sections 3 (2) fa), 8 (1) and 
Rule 5-B (6), (7), (8), (9) and (16) and 
Rule 6 (3) and Rule 7 (1) of the Orissa 
Kendu Leaves (Control of Trade) Act, 
1961 as amended and the rules framed 
thereunder are violative of the funda- 
mental rights of the petitioners 
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guaranteed under Articles 14, 15 and 
19 (1) of the Constitution, for a decla- 
ration that the “revised policy” as 
enjoined by the said Orissa Kendu 
Leaves (Control -of Trade) Amend- 
ment Act, 1969 and rules framed is 
arbitrary, discriminatory and mala fide 
and for a writ or direction in the na- 
ture of a mandamus quashing the ap- 
pointment of respondents 2 to 108 as 
purchasers. 


2. To appreciate tħe grievances 
of the petitioners it is necessary to 
note in brief how the trade in Kendu 
leaves has been taken over by the 
State of Orissa by successive legisla- 
tion and two decisions of this Court 
bearing thereupon. Kendu leaves ap- 
pear to have formed a lucrative source 
of revenue for the State of Orissa for 
many years past. After the merger of 
the Indian States with the Province of 
Orissa the Government of Orissa pass- 
ed an order in exercise of the powers 
under Section 3 (1) of the Orissa Es- 
sential Articles Control and Requisi- 
tioning (Temporary Powers) Act, 1947 
by which the Kendu leaves growing 
areas in the State were divided into 
units and licences were issued to per- 


sons entitled to trade in such leaves. . 


The District Magistrate fixed the mi- 
nimum rates from time to time and the 
Order provided that the licensees were 
bound to purchase Kendu leaves 
from. the pluckers or owners 
of private trees and forests at 
rates not below the minimum prescrib- 
ed. The licensees were however not 
fettered in the matter of the sales of 
the leaves .after purchase. This was 
followed by the Orissa Kendu Leaves 
Control Order, 1960 which effected 
some changes in the scheme previously 
adopted. In 1961 Orissa Kendu Leaves 
(Control of Trade) Act was passed with 
the object of creating a State mono- 
poly in the trade of these leaves. 
Section 3 (1) of that Act provided that 
no person other than the Government, 
an officer of Government authorised in 
that behalf or an agent in respect of 
the unit in which the leaves are grown 
shall purchase or transport Kendu 
leaves. Sub-section (2) provided for 
transport of leaves from one place to 
another within the unit wherein such 
leaves have grown to any other place 
in that unit. By sub-section (3) any 
person desiring to sell Kendu leaves 
was at liberty to sell them to the 
aforesaid Government officer or agent 
at any depot situated within the said 
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unit. Under Section 4 the Govern- 
ment was to fix the price at which the 
leaves were to be purchased by them 
or by any officer or agent from the 
growers after consultation with the 
Advisory Committee. Section 5 en- 
abled the Government to divide each 
district into such number of units as 
they thought fit. Under Section 7 the 
Government or their authorised officer 
or agent were bound to purchase at 
the price fixed under Section 4 the 
leaves which were offered to them for 
sale at the depots. Under Section 8 (1) 
Government was authorised to appoint 
agents on their behalf in respect of 


different units for the purpose of pur-. 


chase of and trade in Kendu leaves in 
respect of different units and any such 
agent might be appointed in respect 
of more than one unit. Under Sec 
tion 10 Kendu leaves purchased by 
Government or their officers or agents 
under the Act were to be sold or 
otherwise disposed of in such manner 
as the Government might direct. 


3. The whole Act and the noti- 
fications thereunder were challenged 
in this Court, particularly Sections 3 
and 4, on the ground that they were 
in conflict with Articles 19 (1) (f) and 
(g£) and 19 (6) of the Constitution in 
Akadasi Padhan v. State of Orissa, 
(1963) Suppl 2 SCR 691 = (AIR 1963 
SC 1047). It was held therein by this 
Court that the Act was a valid piece 
of legislation although it created a 
State monopoly. The validity of Sec- 
tion 3 was upheld as the persons speci- 
fied in Cls. (b) and (c) were intended 
to work as agents of the Government 
and all their actions and dealings 
in pursuance of the provisions of the 
Act were to be actions and dealings on 
behalf of the Government and for the 
benefit of the Government. The vali- 
dity of Section 4 was also upheld but 
Rule 7 (5) promulgated under the Act 
was held to be bad because it left it 
to the sweet will and pleasure of the 
officer concerned to fix any terms and 
conditions regarding agents on an ad 
hoc basis on the ground that the 
agency permitted under Article 19 (6) 
(ii) of the Constitution had to be an 
agency in the strict and narrow sense 
of the term and could only include 
agents who could be said to carry on 
the monopoly at every stage on behali 
of the State for its benefit and not for 
their own benefit at all. 


4, In effect this Court upheld 


the creation of State monopoly and. 


1971 


the employment of agents for carry- 
ing on the monopoly business by the 
State but R. 7 (5) was held to be in- 
valid for the reasons indicated. Ac- 
~ cording to the petitioner after the 
judgment of this Court the form of 
the agreement for agents known as «he 
‘@ form was introduced under che 
rules and two sets of persons were em- 
ployed to carry on the business of zhe 
State monopoly, one set known as che 
‘agents’ and the other “purchasers”. 
The agents were to purchase and col- 
lect Kendu leaves on behalf of ihe 
Government and the purchasers were 
to purchase from the Government, the 
rates of purchase and the price of sale 
being fixed by the authorities. On this 
basis auctions of Kendu leaves were 
held for the years 1966 and 1967. 


5. It appears that early in 1968 
Tetters were addressed to certain ^ra- 
ders by the authorities intimating 
them that it had been decided by the 
Government of Orissa to renew leases 
of Kendu leaves held by them for the 
year 1968 if they accepted the terms 
set out therein. Under this scheme 
the Government offered to those licen- 
cees who in their view had worked setis- 
factorily in the previous year and had 
paid the amounts due from them 
regularly to continue their licences 
with the added provision that the 
agents with whom they had been 
working in 1967 would also work 
during 1968. A petition was moved 
before the Orissa High Court challeng- 
ing this action of the Government in 
January 1968. Government withcrew 
the offers to renew the previous lizen- 
ces and informed the licensees that it 
had been decided to invite offers for 
advance purchase from persons who 
had purchased Kendu leaves from in- 
dividual units during the year 1967 
and had not committed default in Day- 
ment of the dues. Other writ Jeti- 
tions were filed challenging the lega- 
lity of the new method adopted by the 
State Government of offering to enter 
into agreements for advance purchase 
of Kendu leaves by private offets in 
preference to open competition It 
was urged on behalf of the petitimers 
that by entering into agreements of 
advance purchase contracts for K2ndu 
leaves by private negotiation the State 
Government sought. to support iheir 
party interests in preference to pblic 
benefit envisaged by a proper scheme 
of State monopoly. In appeal from 
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the orders of the High Court Rasbihari 
Panda v. State of Orissa, AIR 1969 SC 
1081 this Court held that the State 
monopoly could only be administered 
for the benefit of the general public 
and any arrangement used as a cloak 
for conferring private benefit upon a 
limited class of persons by carrying on 
business on their own behalf was in- 
valid. The Court also observed: 


. “|..in so far as the right to make 
tenders for the purchase of Kendu 
leaves was restricted to those persons 
who had obtained contracts in the 
previous year the scheme was open to 
the same objection. The right to make 
offers being open to a limited class of 
persons it effectively shut out all other 
persons carrying on trade in Kendu 
leaves and also.new entrants into that 
business. It was ex facie discriminatory, 
and imposed unreasonable restrictions 
upon the right of persons other than 
existing contractors to carry on busi- 
ness.” 


The Court found that no explanation 
had been attempted on behalf of the 
State as to why an offer made by a 
well-known manufacturer of bidis in- 
terested in the trade to purchase the 
entire crop of Kendu leaves for the 
year 1968 for three crores of rupees 
was turned down. The plea put for- 
ward on behalf of the Government 
that its action was bona fide was held 
not to be an effective answer to a 
claim made by a citizen that his funda- 


- mental rights were infringed, by the 


action of the Government. It however 
appeared to this Court that during the 
pendency of the proceedings the entire 
year for which the contracts were 
given’ had expired and the persons to 
whom the contracts were given were 
not before the Court. In these circum- 
stances counsel for the appellants 
agreed that 


“it would be sufficient if it was 
directed that the tenders for purchase 
of Kendu leaves be invited by the Gov- 
ernment in the next seeson from all 
persons interested in that trade.” 


Acting upon this suggestion the Court 
directed that the State Government 
would act in the interest of the gene- 
ral public and not of any class of tra- 
ders so that in the next season the 
State might get the entire benefit of 
the monopoly in the trade in Kendu 
leaves and no disproportionate share 
thereof might be diverted to any pri- - 
vate agency. 
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6. The petitioners’ case in this 
series of petitions is as follows. They 


claim to be growers of Kendu leaves. 


(which form the wrapper of tobacco 
smoked as bidi) in certain districts of 
the State of Orissa. They also claim 
to be traders and businessmen by 
vocation dealing primarily in such 
leaves. The petitioner in Petition No. 
159 of 1969 claims to be a purchaser 
since 1965 for unit No. 60 in Bolangir 
Division and claims to have been work- 
ing as such till the year 1968. He 
participated in the tender for appoint- 
ment of purchasers for 1969 and had 
furnished solvency certificate worth 
Rs. 75,000/-, had deposited earnest 
money and complied with all the 
terms and conditions required under 
the provisions of the Act and the rules 
for making a valid tender. His čom- 
plaint is that although his tender was 
the highest i.e. Rs. 213-50 per quintal, 
it was settled in favour of one A. K 
Guha, a respondent, at the rate of 
Rs. 200/- only per quintal, a rate below 
that offered by the petitioner. His 
main grievance is that he was refused 


the appointment as purchaser as he. 


was neither willing nor able to pay 
contribution at Rs. 10/- per bag which 
amounted approximately . to Rupees 
15,000/- for his area to the political 
fund of the Swatantra Party which 
happened to be at the relevant time 
the major partner in the 
Cabinet of Orissa. His case is that a 
` suggestion was made to him for such 
contribution by a member of the legis- 
lative assembly of the Swatantra 
Party, Radha Mohan Mishra and also 
by Murari Prasad Mishra, Minister for 
Forest belonging to the same party and 
he was given to understand that his 
tender would not be considered if he 
was not prepared to make the pay- 
ment. According to the petitioner the 
Government of Orissa tried to wriggle 
out of the findings of this Court in 
Rasbihari Panda’s case, AIR 1969:SC 
1081 (supra) by subterfuges in order to 
implement their policy of conferring 
the benefit of the trade on a chosen 
few for political and selfish financial 
ends of the party in power. It was 
_alleged that as a preliminary to this 


they amended the Act and the rules- 


framed thereunder. The main attack 
in the petition is directed against the 
addition of a provision to S. 3 (2) by 
which a registered grower might be 
permitted to transport his leaves from 
any place within the unit wherein such 
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leaves were grown to any other place 
outside the unit for the purpose of sale 
to the Government or any agent in 
respect of the unit authorised to pur- 


chase the same from him. Complaint ` 


was also made about the amendment 
of S. 8 (1) relating to the appointment 


of agents by the addition of the pro- 


VISO: 


“that the Government may for the 
purpose of purchase of leaves from the 
registered growers, appoint an addi- 
tional agent in respect of one or more 


units.” 


Challenge was also made to several 
clauses in rule 5-B which provide for 
disposal of Kendu leaves. Those 
Clauses are (6), (7), (8), (9) and (16) 
which run thus: 


(6) At the time of opening of the 
tenders, the tenderer shall produce a 
certificate of solvency for at least one- 
fourth of the total annual purchase 
price according to the rate quoted by 
him, granted by a Revenue Officer not 
below the rank of a Subdivisional Offi- 
cer if the tenderer has landed property 
at a place, wherein the Orissa Public 
Demands Recovery Act, 1962, is in 
force or a Bank guarantee for an equal 
amount. 


(7) Government may accept or 
reject all or any of the tenders so 
received for any unit without assign- 
ing any reason therefor. 
money deposit shall, in case of an un- 
successful tenderer, be refunded to 
him and in case of a successful ten- 
derer, it shall, subject to the provi- 
sions of sub-rule (11), be adjusted to- 
wards payment of security deposit 
required by sub-rule (12): 

Provided that in rejecting a tender 
Government shall take into considera- 
tion the following 
grounds:— 

(1) Inadequacy of price offered 

(2) Speculative offers 

(3) Past conduct of parties in the 
trade 

(4) Transport facilities 
command of the offerer 

(5) Solvency cf the oftever 

(6) Experience in the trade. 

(8) If the tenders received for 
a unit are not considered acceptable, 
the Government may select as pur- 
chaser or purchasers for such 
unit or units any person or party 
of persons or parties on such 
terms and conditions as may be 
mutually agreed and such selection 


ab the 
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among other. 
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need not be limited to persons wao 
have submitted tenders for such unit 
or units. All the rules applicable to 
a successful tenderer shall apply mutat- 
is mutandis to persons or partes 
mies as purchasers under this sub- 
rule. 


(9) Notwithstanding anything ccn-_ 


tained in the foregoing provisions Gov- 
ernment may sell or otherwise dispose 
of Kendu leaves collected by purchase 
or otherwise by Government or by 
their officers or agents in such manuer 
as Government may deem proper. 

Ss : 


(16) Notwithstanding anything con- 
tained in the foregoing provisions, zhe 
purchaser who is selected to purchase 
the Kendu leaves procured through 
the additional agent of any unit by zhe 
Government, shall on selection as such 
execute an agreement in form J.” 
Besides the above the petitioner <elso 
challenged the validity of sub-r. (3) of 
Rule 6 and the new R. 7 substituting 
the old rule. Rule 6 (3) enabled a 
registered grower who wished to trens- 
port his leaves outside the unit in 
which he was registered for sale to an 
additional agent, if any, of the said 
unit appointed under the proviso to 
S. 8 (1) on an application for a transport 
permit in Form D to be granted by the 
Divisional Forest Officer. 

7. The above rule is really a 
complement to the proviso to S. 8 (1) 
in order to allow additional agents to 
function. Rule 7 in effect provided as 
follows. Under cl. (1) Government 
was empowered to appoint agents for 
a unit or units under sub-s. (1) of sec- 
tion 8 and to publish a notice in the 
official Gazette and in such other man- 
ner as was thought fit, giving terms 
and conditions of agency and invizing 
any applications for such agency, pro- 
vided that no application need be in- 
vited for appointment of the additional 
agent referred to under the provisions 
of sub-s. (1) of S. 8 and such addi- 
tional agent might be appointed direct- 
ly by Government subject to such 
terms and conditions as might be 
decided upon, the additional agent 
having to execute an agreement in 
Form I. By cl. (2) the application for 
agency was to be in form E and was 
to be submitted to such authority by 
such date and in such manner as may 
be specified in the notice. Under 
el. (3) every application was to be ac- 
companied by a treasury challan skow- 
ing a cash deposit of Rs. 500/- in the 
name of the Divisional Forest Officer 
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as advance security deposit. The appli- 
cant was also to furnish a certificate 
of solvency. for a sum calculated at the 
rate of Rs. 10/- per bag for the stipu- 
lated number of bags for the respec- 
tive unit, granted by a Revenue Offi- 


- cer not below the rank of a Subdivi- 


Sional Officer if the agent had landed 
property at a place wherein the Orissa 
Public Demands Recovery Act, 1962 
was in force, or a bank guarantee for 
an equivalent amount. Cl. (4) enabled 
the Government to accept or reject 
any application without assigning any 
reason therefor. Under cl. (5) Govern- 
ment was empowered in case it was 


„not possible to select suitable agents 


for the purpose out of those who had 
applied for appointment as agents, to 
call for fresh applications, or if the 
time at their disposal was not suffi- 
cient, to appoint a person or party as 
agent who in the opinion of the Gov- 
ernment was suitable for the work. 
Under cl. (6) an agent or party ap- 
pointed in terms of cl. (5) had to exe- 
cute an agreement in Form G within 
15 days of the order of appointment 
failing which the appointment was lia- 
ble to be cancelled. Under cl. (8) the 
agent was to maintain registers and 
accounts as might from time to time be 
directed by the Government which 
were to be submitted when called for. 
Under cl. (9) the agent was to furnish 
a list of persons employed by him 
within the unit and any such person so 
appointed if objected to was to be forth- 
with removed from employment by 
the agent. Under cl. (10) Government 
was at liberty to grant to the agent 
renewal of his agency for such period 
not exceeding one year at a time if it 
was found during the period of his 
agency that he had duly observed and 
performed the terms and conditions to 
the satisfaction of the Government. 


8. The petitioner alleged that— 

(a) As a result of the judgment in 
Akadasi Padhan’s case, (1963) Suppl. 
2 SCR 691 = (AIR 1963 SC 1047) 
(supra) the profit which could go to 
the agents was greatly reduced and 
they could have little interest in the 
scheme. The purchasers therefore set | 
up their own men as agents and the 
pretended dichotomy between agents 
and purchasers was a mere eye-wash. 
The agents were not really agents of 
the Government. A table shown as 
annexure B to the petition purported 
to show how the agents were related . 
to the purchasers. 
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(b) By virtue of the various 
amendments to the Act and Rules and 
by the conduct of the Government no 
outsider or no one other than the 
existing purchasers could and did sub- 
mit tenders. 

(c) The provisions relating to the 


solvency certificate and the provision. 


for appointment of additional agents 
and additional purchasers .at the dis- 
cretion of the Government and the 
power to authorise registered growers 
to transport their leaves outside the 
unit in which they were grown were 
all aimed at confining the business in 
the hands of a chosen few completely 
ousting others. 

{d) No principle was followed in 
accepting tenders. The claims of 
highest bidders were ignored to ac- 
commedate favourites of authorities. 
Appointments were in some cases 
made of persons whose tenders were 
lower than the highest ones offered. 
In some cases areas were settled with 
persons who had never submitted any 
tender for the area and in others set- 
tlement was made with a non-ten- 
derer at a lower price. 

9. Before us, learned counsel 
for the petitioners limited himself to 
the following objections: 

1. Agents could not be allowed to 
be nominees of purchasers. They ought 
to be independent contractors. 

2. The provision for appoint- 
ment of additional agents under the 
proviso to Section 8 and Rule 7 (1) 
were unreasonable and arbitrary. 

3. The appointment of purchasers 
who were not the highest tenderers was 
also arbitrary and mala fide. Rule 5-B 
(7) which allowed the Government to 
accept or reject all or any of the 
tenders without assigning any reason 
therefor was gravely objectionable in 
that it permitted the Government to 
make discrimination in favour of men 
of their choice and allowed the extrac- 
tion of money for party funds. The 
demand for productionfrom tenderers 
of a certificate of solvency for at least 
1/4th of the total annual purchase 
price from a sub-divisional Officer if 
the tenderer had landed property in 
Orissa or a bank guarantee in the 
case of others was also discriminatory. 
It was said that the power to appoint 
additional agents and additional pur- 
chasers after the auction had been held 
was for the purpose of Government 
benefiting anyone it liked to the de- 
triment of the interest of the general 
public and the interest of the State. 
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10. Our attention was drawn 
to the special forms which had been 
incorporated in the rules and the dif- 
ferences ketween them, as for instance, 


forms G and H which applied in the 


ease of an agent and purchaser and 
forms I and J which applied to the 
cases of additional agents and addi- 
tional purchasers. 


11. It was submitted that the 
scheme as envisaged after the amend- 
ment of the Act in 1969 was not real- 
ly in aid of establishing a State 
monopoly andit left loopholes for 
patronage by the party in power in 
Government of their own favourites 
by the extraction of money for party 
funds and otherwise. Counsel further 
submitted that agents if they were 
nominees or relations of purchasers, 
were really not bona fide agents of the 
Government. He drew our attention 
to the activities of the agent before 
the leaves were sold to show that a 
good deal of money had to be invested 
and quite a number of operations per- 
formed before the leaves could be put 
up for auction and it was submitted 
that if they were the nominees of the 
purchasers they really acted in the 
latter’s interest and not that-of the 
Government. Under the terms of the 
agreement in Form G the agents had 
to open depots and storage godowns 
at such centres within the unit as 
directed by the Subdivisional Officer 
and he could transport his leaves from 
the collection depot to the storage 
godowns. They were also prevented 
except with the permission of the 
Divisional Forest Officer from moving 
the Kendu leaves to places outside the 
unit. 

12. We are not satisfied’ that 
there can be any legitimate grievance 
against the amendment of the Act and 
the promulgation of new rules set 
forth above. They all appear to be 
necessary to enable the Government 
to control the business in Kendu 
leaves effectively. Nothing was shown 
to us as tc how any of these provi- 
sions in form G for the appointment 
of agents and form I for the appoint- 
ment of additional agents worked 
against the interest of the Government 
working a monopoly business. The 
provision for appointment of additional 
agents and additional purchasers are 
not per se bad. The exigency of busi- 
ness may require such appointments. 
Further we find ourselves unable to 
appreciate the points sought to be 
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made on the basis that some of the 
agents were nominees or relations of 
the purchasers. We do not see how 
this can affect the scheme of Szate 
monopoly. An agent had to purchase 
Kendu leaves from growers at prices 
fixed by the Government under Sec- 
tion 4 (1) and he had to deliver oro- 
cessed Kendu leaves to such persons 
as were to be directed by the Forest 
Officers. He was to be entitled to 
various charges including— 


(1) a fixed sum per bag of pro- 
cessed leaves towards costs incurred 
for collecting the leaves, storage, 
transport, packing and other charges, 
and 

(2) remuneration at the rate fixed 
for each bag of processed leaves which 
he secured by selection or purchese. 


He had also to pay collection charges 
to persons for collecting the leaves 
from Government forests and lands as 
may be specified in writing by the 
Government. It may be that on the 
actual rates fixed by Government the 
agents could not secure much profit. 
It is also possible that purchesers 
would rather deal with agents who 
carried cut the processing and stcring 
business in a manner which was zon- 
ducive to production of good finished 
products than with strangers whose 
business methods were not known to 
them. But by itself such a course of 
dealing could not affect the interest 
of a Government running the mono- 
poly business. 


13. In the counter affidavits 
filed herein there is a denial by the 
Minister concerned and by Radha 
Mohan Mishra that any suggestion was 
ever made to any of the petiticners 
that they would have to pay Rs. 10/- 
for each bag if they wanted cheir 
tenders accepted. On the face of this 
we are not in a position to hold that 
the grievance of the petitioners as 
regards choice of perscns as purchasers 
who were willing to contribute to 
party funds has been proved. 

14. With regard to the appoint- 
ment of additional agents, the counter 
affidavits show that only the State 
Forest Corporation had been appoint- 
ed such an agent. It goes without 
saying that the appointment of such 
a corporation as an additional egent 
can in no way detract from Govern- 
ment monopoly. The counter affidavits 
also show that no additional pur- 
chasers had been appointed. 
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15. With regard to the griev- 
ance that in some cases the bids of 
persons making the highest tenders 
were not accepted, the fects are that 
persons who had made lower bids 
were asked to raise their bids to the 
highest offered before the same were 
accepted. Thus there was no loss to 
Government and merely because the 
Government preferred one tenderer to 
another no complaint can be enter- 
tained. Government certainly has a 
right to enter into a contract with a 
person well known to it and specially 
one who has faithfully performed his 
contracts in the.past in preference to 
an undesirable or unsuitable or un- 
tried person. Moreover, Government 
is not bound to accept the highest 
tender but may accept a lower one 
in case it thinks that the person 
offering the lower tender is on an 
overall consideration to be preferred 
to the higher tenderer. 

16. We may in this connection 
refer to the manner in which the con- 
tracts current at the time of the filing 
of the petition had been settled. The 
counter affidavit on behalf of the 
State of Orissa shows that forest and 
other lands, producing Kendu leaves 
were divided into 180 units for the 
years 1969, 1970 and 1971.- Three 
units out of these were reserved for 
the Orissa Forest Corporation; the re- 
maining 177 units for the public 
tender. Out of these 167 units were 
settied at the highest prices offered. 
139 out of 167 were settied in favour 
of persons who actually made the 
highest tenders. 
at the highest prices offered but in 
favour of other tenderers on considera- 
tions such as past experience, clean 
past records, etc. One unit was settled 
by negotiation at a price higher than 
the highest tender received. In the 
case of 5 units persons who had offer- 
ed inflated and speculative prices did 
not turn up and the units were settled 
with the next best tenderers. In the 
case of one unit on the highest 
tenderer withdrawing his tender it 
was settled in favour of another 
tenderer who was to pay the next 
highest price. In the case of another 
unit the highest tenderer who had 
been a defaulter in the previous year 
had his tender rejected and the unit 
was settled in favour of the tenderer 
who had offered the next highest 
price. In the case of one unit on 
the highest tenderer failing to furnish 
a bank guarantee it was settled in 





29 units were settled - 
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favour of the next highest tenderer. 
In the case of still another unit the 
claims of the sole tenderer who had 
filed a forged bank guarantee was not 
considered and the unit was settled by 
negotiation at the highest available 
price. Lastly in the case of six units 
no tenders had been received and these 
were settled by negotiation at the best 
available prices. The five writ peti- 
tions concerned only seven units in 
respect of which tenders of the peti- 
tioners had not been accepted. 

17. In our view, the counter 
affidavit showing the manner in which 
the units were disposed of completely 
demolishes suggestions of fraudulent 

reference of one tenderer. to another. 
As the petitioners have not been able 
to satisfy us that the amendments 
effected in 1969 either in the Act or 
in the rules are against the exercise 
of a monopoly in the business of 
Kendu leaves by the Government of 
Orissa and as they have further fail- 
ed to make out any case of arbitrary 
or mala fide action on the part of the 
State authorities, the petitions must be 

dismissed with costs. 
Petitions dismissed. 


AIR 1971 SUPREME COURT 740 
(V 58 C 142) 
(From Allahabad: ILR (1967) 1 All 707) 
J. C. SHAH, C. J. AND 
K. S. HEGDE, J. , 

Hakam Singh, Appellant v. M/s. 
Gammon (India) Ltd., Respondent. 

Civil Appeal No. 646 of 1967, D/- 
8-1-1971. 

{A) Civil P. C. (1908), Section 20 
— Parties cannot by agreement con- 
fer jurisdiction on Court not possess- 
ed by it under the Code — But agree- 
ment that one of the Courts having 
such jurisdiction alone shall try dis- 
pute is not contrary to publice policy 
and does not contravene Section 28, 
Contract Act. (X Ref: Contract Act, 
Section 28). (Para 3) 

(B) Civil P. C. (1908), Section 20, 
Expl. H — Word “Corporation” in 
Expl. H includes not only statutory 
Corporation but also company regis- 
tered under Companies Act. 

(Para 5) 


M/s. J. P. Goyal and G. S. 
Chatterjee, Advocates, for Appellant; 
Mr. V. S. Desai, Sr. Advocate, (Mr. 
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B. R. Agarwala, Advocate of M/s. 
Gagrat and Co., with him), for Res- 
pondent. 

The following Judgment of the 
Court was delivered by 


SHAH, C. J.: — On October 5, 
1960 the appellant agreed to do cer- 
tain construction work for the res- 
pondent on the terms and conditions 
of a “written tender’. Clauses 12 & 13 
of the tender were: 


. “12. In the event of any dispute 
arising out of this sub-contract, the 
parties hereto agree that the matter 
shall be referred to arbitration by two 
Arbitrators under the Arbitration Act 
of 1940 and such amendments thereto 
as may be enacted thereafter. 

13. Notwithstanding ‘the place 
where the work under this contract 
is.to be executed, it is mutually under- 
stood and agreed by and between the 


parties hereto thet this contract shall ` 


be deemed to have been entered into 
by the parties concerned in the City 
of Bombay and the Court of law in 
the City of Bombay alone shall have 
jurisdiction to adjudicate thereon.” 

Disputes arose between the parties and 
the appellant submitted a petition to 
the Court of the Subordinate Judge at 
Varanasi for an order under Section 20 
of the Indian Arbitration Act 10 of 
1940 that the agreement be filed and 
an order of reference be made to an 
Arbitrator or Arbitrators appointed 
by the Court to settle the dispute be- 
tween the parties in respect of the con- 
struction works done by him. The 
respondent contended that the Civil 
Courts in Bombay alone had because 
of the terms contained in Clause 13 
jurisdiction to entertain the petition. 
The Trial Judge rejected that con- 
tention observing that the condition 
in Clause 13 that “the contract shall 
be deemed to have been entered into 
by the parties concerned in the City 
of Bombay has no meaning unless the 
contract is actually entered into in 
the city of Bombay”, and that there 
was no evidence to establish that it 
was enterec into in the city of Bom- 
bay. The Trial Judge concluded that 
the entire cause of ‘action had arisen 
at Varanasi and the parties could not 


. by agreement confer jurisdiction on 


the Courts at Bombay, which they did 
not otherwise possess. 

2. The High Court of Allaha- 
bad in exercise of its revisional juris- 
diction set aside the order passed by 


_the Subordinate Judge and declared 
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that the Courts in Bombay had juris- 
diction under the genera! law to enter- 
tain the petition, and by virtue of the 
covenant in the agreement the second 
branch of Clause 13 was applicable 
and binding between the parties and 
since the parties had agreed that the 
Courts in Bombay alone had jurisd:c- 
tion to adjudicate upon the contract, 
the petition to file the arbitration 
agreement could not be entertained oy 
the Courts at Varanasi. Against the 
order of the High Court directing that 
‘the petition be returned for presen‘a- 
tion to the proper Court, the aprel- 
lant has appealed to this Court w-th 
special leave. : 

3. Section 41 of the Arbitra- 
tion Act, 1940 provides in so far as it 
is relevant: 

“Subject to the provisions of this 
Act and of Rules made thereunder: 

(a) the provisions of the Code of 

Civil Procedure, 1908, shall apply to all 
proceedings before the court, and to 
all appeals under this Act”. 
The Code of Civil Procedure in its en- 
tiréty applies to proceedings under 
the Arbitration Act. The jurisdiction 
of the Courts under the Arbitration 
Act to entertain a proceeding for til- 
ing an award is accordingly goverred 
by the provisions of the Code of Civil 
Procedure. By CL 13 of the agreement 
it was expressly stipulated between 
the parties that the contract shall be 
deemed to have been entered into by 
the parties concerned in the City of 
Bombay. In any event the respon- 
dents have their principal office in 
Bombay and they were liable in r2s- 
pect of a cause of action arising under 
the terms of the tender to be sued in 
the Courts at Bombay. It is not open 
to the parties by agreement to confer 
by their agreement jurisdiction om a 
Court which it does not possess under 
the Code. But where two courts or 
more have under the Code of Civil 
Procedure jurisdiction to try a suit or 
proceeding an agreement between ~he 
parties that the dispute between th=m 
shall be tried in one of such Courts is 
not contrary to public policy. Such an 
agreement does not contravene S. 28 
of the Contract Act. 


4. Counsel for the appellant 
contended that merely because the tres- 
pondent carried on business in Bombay 
the Courts at Bombay were not invest- 
ed with jurisdiction to entertain ny 
suit or a petition for filing an arbitra- 
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tion agreement. Section 20 of the Code 
of Civil Procedure provides: 

“Subject to the limitations afore- 
Said, every suit shall be instituted in a 
Court within the local limits of whose 
jurisdiction— 

(a) the defendant, or each of the 
defendants where there are more than 
one, at the time of the commencement 
of the suit, actually and voluntarily 
resides, or carries on business, or per~ 
sonally works for gain; or 

)x x x x 

(c) the cause of action. wholly or 

in part, arises. 
* x 

“Explanation II. — A corporation 
shall be deemed to carry on business ` 
at its sole or principal office in India, 
or, in respect of any cause of action 
arising at any place where it has also 
a subordinate office, at such place.” 
Plainly by the terms of S. 20 (a) read 
with Explanation II, the respondent 
Company was liable to be sued at 
Bombay where it had its principal 
place of business. 

5. The argument of counsel for 
the appellant that the expression “cor- 
poration” in Explanation IT includes 
only a statutory corporation and not a 
company registered under the Indian 
Companies Act is, in our judgment, 
without substance. The Code of Civil 
Procedure uses the expression “cor- 
poration” as meaning a legal person 
and includes a company registered 
under the Indian Companies Act. 
Order 29 of the Code of Civil Proce- 
dure deals with suits by or against a 
corporation and there is nothing in the 
Code of Civil Procedure that a corpo-| 
ration referred to under S. 20 means 
only a statutory corporation and not 
a company registered under the Indian! 
Companies Act. 

6. Since an application for fil- 
ing an award in respect of a dispute 
arising out of the terms of the agree- 
ment could be filed in the Courts in 
the City of Bombay, both because of 
the terms of CL 13 of the agreement 
and because the respondents had their 
Head Office where they carry on busi- 
ness at- Bombay, the agreement be- 
tween the parties that the Courts in 
Bombay alone shall have jurisdiction 
to try the proceeding relating to arbi- 
tration was binding between them. 

7. The appeal fails and is dis- 
missed with costs. 

Appeal dismissed. 
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AJR 1971 SUPREME COURT 742 
(V 58 C 143) 
(From Punjab:)* 
J C. SHAH, C. J. AND K. S. 
HEGDE, J 
Mahabir Prasad, Appellant v. Jage 
Ram and others, Respondents. . 
Civil Appeal No. 609 of 1967, D/- 
6-1-1971. 
(A) Civil P.C. (1908), O. 41 R. 4; 
O. 22, R. 4 read with O. 22, R. 11 — 
Fact that person jointly interested in 
decree has been made a party respon- 
dent and on his death his heirs have 
not been brought on record does not 
per se divest the appellate court of its 
jurisdiction to pass decree in appeal 
under O. 41, R. 4 — Ex. F. A. 192-C of 
1961, D/- 3-3-1965 (Punj), Reversed; 
AIR 1963 SC 1901 and AIR 1970° SC 
108, Distinguished. (Para 5) 
Jurisdiction of appellate court 
under O. 41, R. 4, C. P. C. is open when 
other persons who were parties to the 
proceeding before Subordinate Court 
and against whom a decree proceeded 
on a ground which was common to the 
appellant and to those other persons 
are either not impleaded as parties to 
appeal or are impleaded’ as respon- 
dents. (Para 5) 
(B) Civil P.-C. (1908), O. 22, R. 4 
read with O. 22 R. 11 — When a party 
respondent in an appeal dies and one 
‘of his legal representatives is already 
on record in another capacity the ap- 
peal does not abate even though no 
application is made to bring them on 
record. ' (Para 6) 
What is necessary is that such 
legal representative of deceased should 
file an application stating that he is 
also on record as an heir and legal 
_ representative of the deceased. 
(Para 6) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 108 (V 57)= 
(1970) 1 SCR 296, Ratan Lal 
Shah v. Firm Lalmandas Chhad- 
amma Lal 
(1963) AIR 1963 SC 1901 (V 50)= 
(1964) 3 SCR 549, Rameshwar 
Prasad v. Shyam Beharilal 
Jagannath ; 4 
Mr. S. T. Desai, Sr. Advocate, (Mr. 
A. D. Mathur, Advocate, with him), 
for Appellant; Dr. V. D. Mahajan, 
_ Advocate, for Respondent No. 3. 


*(Ex. First Appeal No. 192-C of 1961, 


D/- 3-3-1965 — Punj at Delhi.) 





AO/BO/A109/71/SSG/C 


A.L R. 


The following Judgment of the 
Court was delivered by 

SHAH, C. J.:— Jage Ram and two 
others—hereinafter collectively called 
the defendants—were lessees of certain 
property belonging to Mahabir Pra- 
sad, his mother Gunwanti Devi and 
his wife Saroj Devi (collectively refer- 
red to hereafter as ‘the plaintiffs’). The 
plaintiffs commenced an action in the 
Court of the Subordinate Judge, First 
Class, Delhi, for a decree for Rs. 61,750 
being the amount of rent due by ‘the 
defendants’. The Subordinate Judge, 
Delhi decreed the suit. Execution of 
the decree was resisted by the defen- 
dants on the plea inter alia, that the 
decree was inexecutable because of 
the provisions of the Delhi Land 
Reforms Act, 1954. The Subordinate 
Judge upkeld the contention and dis- 
missed the application for execution. 
Mahabir. Prasad alone appealed against 
that order ard impleaded Gunwanti 
Devi and Saroj Devi as party-respon- 
dents. Saroj Devi died in November, 
1962 and Mahabir Prasad applied that 
the name of Saroj Devi be struck off 
from the array of respondents. The 
High Court made an order granting 
the application “subject to all just 
exceptions”. 

3. The High Court dismissed 
the appeal holding that because the 
heirs. and legal representatives of Saroj 
Devi were not brought on the record 
within the period of limitation pre- 
scribed by the Limitation Act the ap- 
peal abated in its entirety. Against 
that order, this appeal is preferred 
with certificate granted by the High 
Court. 

4. The decree in favour of 
Mahabir Prasad, Gunwanti Devi and 
Saroj Devi was a joint decree. Order 
41, Rule 4 Code of Civil Procedure 
provides: 

“Where there are more plaintifis 
or more defendants than one in a 
suit, and the decree appealed from pro- 


<- ceeds on any ground common to all 


the plaintiffs, or to all the defendants, 
any one of the plaintiffs or of the 
defendants may appeal from the whole 
decree, and thereupon the Appellate 
Court may reverse or vary the decree 
in favour of all the plaintiffs or defen- 
dants, as the case may be”. 

Order 41, Rule 4, Code of Civil Pro- 
cedure invests the appellate Court with 
power to reverse or vary the decree 
in favour of all the plaintiffs or defen- 
dants even though they had not join- 


= 
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ed in the appeal if the decree proce2ds 
upon a ground commen to all che 
plaintiffs or defendants. In the vrew 
of the High Court the power of che 
Appellate Court under Order 41, R. 4 
Code of Civil Procedure may be exer- 
cised only in those cases where th=re 
is a decree which proceeds upon a 
ground common to more persons than 
one and the appeal is filed by one or 
more of them but not all, and otzner 
persons who are interested in the 
result of the appeal are not made 
parties to the appeal either as appel- 
lants or respondents. Where, 
other persons are made parties to the 
appeal and one of them dies and his 
heirs are not brought on the record 
within the period of limitation pre- 
scribed by the Limitation Act, the ap- 
peal abates in its entirety. The High 
Court observed: 

ads Appellant Mahabir Prasad 
has impleaded the remaining -wo 
decree-holders as respondents to the 
appeal. The execution application of 
all the decree-holders has been dis- 
missed on a common ground that the 
decree which is sought to be execut- 
ed has become null and void. The 
appeal abates so far as decree~hokder 
Sarojni respondent is concerned be- 
cause her legal representatives have 
not been brought on the record wih- 
in time. The order of the execw ing 
Court has become final so far as chis 
deceased respondent is concerned. It 
follows that that order cannot be modi- 
fied or varied in favour of appelant 
Mahabir Prasad and the second surviv- 
ing decree-holder respondent for 
obviously that may result in incon- 
sistent orders with regard to the same 
decree. The order of the execucing 
Court in so far as Sarojni deceased zes- 
pondent is concerned has become final 
and if the same order is modified or 
interfered with so far es the other two 
decree-holders, namely, appel_ant 
Mahabir Prasad and  responcent 
Gunwanti Devi are concerned, the ap- 
parent result will be two inconsisvent 
orders with regard to the same decree 
which the decree-holders seeks to exe- 
cute. So the appeal of appelant 
Mahabir Prasad also abates’’. 
In support of their view the High 
Court relied upon the Judgment of 
this Court in Rameshwar Prasad v. 
Shyam Beharilal Jagannath, (1964 3 
SCR 549 = (ATR 1963 SC 1901). That 
was a case in which nine persons in- 
stituted a suit for a decree in etect- 
ment and for recovery of rent against 
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two defendants and obtained a decree. 
In appeal the District Judge set aside 
the decree, against one of the defen- 
dants. The plaintiffs filed a second ap- 
peal in the High Court and when the 
appeal was pending one of the plain- 
tiffs (appellants in the High Court) 
died. No application for bringing his 
legal representatives on the record was 
made within the prescribed time. The 
respondents objected that the entire 
appeal had abated because the interest 
of the surviving appellants and of the 
deceased appellant was joint and in- 
divisible and that in the event of the 
success of the appeal there would be 
two inconsistent and contradictory 
decrees. The surviving appellants 
claimed that the appeal was maintain- 
able on the ground that without 
impleading the plaintiff who had died 
they could have appealed against the 
entire decree in view of the provisions 
of Order 41, Rule 4 of the Code of 
Civil Procedure, and on that account 
they were competent to continue the 
appeal, even after the death of one of 
the joint decree-holders and abate- 
ment of the appeal so far as he was 
concerned, and the Court had power 
to hear the appeal and to reverse or 
vary the whole decree. This Court 
held that the provisions of Order 41, 
Rule 4 of the Code of Civil Procedure 
were not applicable, for the second 
appeal in the High Court was filed by 
all the plaintiffs jointly, and the sur- 
viving appellants could not be said to 
have filed the appeal as representing 
the deceased appellant. The Court 
further held that the appellate Court 
had no power to proceed to hear the 
appeal and to reverse or vary the 
decree in favour of all the plaintiffs or 
defendants under Order 41, Rule 4 of 
the Code of Civil Procedure, when the 
decree proceeded on a ground common 
to all the plaintiffs, or defendants, if 
all the plaintiffs or the defendants ap- 
pealed from the decree and any of 
them died, and the appeal abated in 
so far as he was concerned under 
Order 22, Rule 3 of the Code of Civil 
Procedure. Rameshwar FPrasad’s case, 
(1964) 3 SCR 549 = {AIR 1963 SC 
1901) is obviously distinguishable from 
the present case. In Rameshwar 
Prasad’s case, (1964) 3 SCR 549 = 
(ATR 1963 SC 1901) all che plaintiffs 
whose suit had been dismissed had 
filed an appeal and thereafter one of 
them died and is heirs were not 
brought on the record. In the present 
case there is an order against the 
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decree-holders but all the decree- 
holders did not appeal: only one of 
them appealed and other two were 
joined as party-respondents. 


5. In a later judgment of this 
Court in Ratan Lal Shah v. Firm Lal- 
mandas Chhadammalal, (1970) 1 SCR 
296 = (AIR 1970 SC 108) the plaintiffs 
obtained a joint decree against two per- 
Sons Ratan Lal and Mohan Singh 
Against the decree Ratan Lal alone 
appealed to the High Court of Allaha- 
bad. Mohan Singh was impleaded as 
a party-respondent to the appeal. 
Notice-of appeal sent to Mohan Singh 
was returned unserved, and no steps 
were taken to serve him with notice 
of the appeal. The High Court dis- 
missed the appeal holding that there 
was a joint decree against Ratan Lal 
and Mohan Singh in a suit founded 
on a joint cause of action and the de- 
cree against Mohan Singh had become 
final. The appellant could not, on that 
account claim to be heard in his ap- 
peal, if he was heard and his claim 
was upheld. The High Court observ- 
ed that there would be two conflict- 
ing decisions between the same parties 
and in the same suit based on the 
same cause of action. This Court set 
aside the judgment of the High Court 
observing that even though Mohan 
Singh was not served with notice of 
appeal, the appeal filed by Ratan Lal 
was maintainable. in view of the pro- 
visions of Order 41 Rule 4 Code of 
Civil Procedure. In Ratan Lal Shah’s 
case, (1970) 1 SCR 296 = (AIR 1970 
SC 108) this Court allowed the appeal 
to be prosecuted, even though one of 
the joint decree-holders impleaded as a 
party-respondent had not been served 
with the notice of appeal. In the pre- 
sent case one of the respondents had 
died and his heirs have not been 
brought on the record. No distinc- 
tion in principle may be made between 
Ratan Lal Shah’s case (1970) 1 SCR 
296 = (AIR 1970 SC 108) and the pre- 
sent case. Competence of the appellate 
court to pass a decree appropriate to 
the nature of the dispute in an appeal 
filed by one of several persons against 
whom a decree is made on a ground 
which is common to him and others 
is not lost merely because of the per- 
son who was jointly interested in the 
claim has been made a party-respon- 
dent and on his death his heirs have 
mot been brought on the record. 
Power of the appellate court under 
Order 41 Rule 4 to vary or modify the 


Jiwan Nath v. State of M. P. 


A.LR. 


decree of a Subordinate Court arises 
when one of the persons out of many 
against whom a decree or an order had 
been made on a ground which was 
common to him and others has appeal- 
ed. That power may be exercised 
when other persons who were parties 
to the proceeding before the subordi- 
nate court and against whom a decree 
proceeded on a ground which was 
common to the appellant and to those 
other persons are either not implead- 
ed as parties to the appeal or are im- 
pleaded as respondents. The view 
taken by the High Court cannot there- 
fore be sustained. 


6. Even, on the alternative 
Sround that Mahabir Prasad being one 
of the heirs of Saroj Devi there can be 
no abatement merely because no for- 
mal application for showing Mahabir 
Prasad as an heir and legal represen- 
tative of Saroj Devi was made. Where 
in a proceeding a party dies and one 
of the legal representatives is already 
on the record in another capacity, it is 
only necessary that he should be de- 
scribed by an appropriate application 
made in that behalf that he is also 
on the record, as an heir and legal re- 
presentative. Even if there are other 
heirs and legal representatives and no 
application for impleading them is 
made within the period of limitation 
prescribed by the Limitation Act the 
proceeding will not abate. On that 


. ground also the order passed by thej- 


High Court cannot be sustained. 

7. The appeal is allowed and 
the proceeding remanded to the High 
Court to be dealt with and disposed 
of according to law. Defendants will 
pay the costs of this appeal. Costs in 
the High Court will be the costs in the 


appeal. 
e Appeal allowed. 





‘AIR 1971 SUPREME COURT 744 
f (V 58 C 144) 
(From: Madhya Pradesh)* 
J. C. SHAH, C. J., K. S. HEGDE 
AND A N. GROVER, JJ. 
Jiwan Nath Zutshi and others, Ap- 
pellants v. The State of Madhya 
Pradesh, Respondent. 
Civil Appeal No. 526 of 1967, D/- 
5-1-1971. . 


*(Second Appeal No. 175 of 1963, D/- 
17-8-1966 — Madhya Pra. — Indore 
` Bench.) 
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Civil P. C. (1908), Section 9 
Claim made on basis of grant by erst- 
while ruler is not enforceable when 
it has not been accepted by the stc- 
cessor Government after merg=2r. 
(X- Ref. Act of State). AIR 1964 SC 
1043, Followed. (Para $) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1043 (V 51) 

= (1964) 6 SCR 461, State of 
Gujarat v. evar Fiddali 6 

Mr. D. Uniyal, Sr. Advocete, 
Mr. K. P. Ea. Advocate, with him), 
for Appellants: Mr. I. N. Shroff, Ado- 
eate, for Respondent. 

The following Judgment of che 
Court was delivered by 

EGDE, J.: — This is an appeal 
by special leave. It is brought by zhe 
legal representatives of one Devan 
Bahadur Brij Mohan Zutshi who was 
the Dewan of Ratlam State from 1312 
to 1929. The appellants sued the 
State of Madhya Pradesh for a decia- 
ration of their title to the suit lards. 
Their suit was decreed by the trial 
Court but in appeal the same was dis- 
missed and the Judgment of the first 
appellate Court was affirmed by the 

High Court. 

: 2. The appellants’ case is that 
the Maharaja. of Ratlam announced 
the grant of suit lands to Zutshi in 
appreciation of the services rendered 
by him but no written order vas 
issued. After the death of the pre- 
vious Maharaja, the succeeding Mana- 
raja after making the necessary en- 
quiries and going through the records 
ordered on May, 10, 1948: 

“made inquiries felt that for all 

- practical purposes a grant had keen 

` made to the Dewan Bahadur and what 
was left was the mere formality of 
a patta which had evidently keen 
held up until certain construcion 
work was complete”. 

3. But before he made this 
order he had already signed the mer- 
ger agreement. Curiously enough on 
May 11, 1948, a day after he made the 
order earlier referred to, he passed 
the following order: 

“My attention has been drawn to 
the fact that some of the orders whieh 
I may have passed after the signing 
of the covenant on the 22nd Aoril, 
1948 might be embarrassing to the suc- 
cessor Government and that they nay 
not feel justified in honouring them. 
I have therefore authorised Mr. 
Sharma “(his Dewan)” to review all 
such orders and to refer them to the 
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Regional Commissioner for approval. 

Pending such approval all such orders: 
will be held up to enable Mr. Sharma 
to scrutinize them”. 


4, In view of this order the 
order made on May 10, 1948 approving 
the alleged grant in favour of Zutshi 
was held up. The Regional Commis- 
sioner did not accord his approval for 
the grant. Mr. Zutshi died in 1950. 
The suit from which this appeal arises 
was instituted on January 25, 1960. 


5. The main evidence relied on 
in favour of the alleged grant is the 
order made by the Maharaja on May 
10, 1948. The oral evidence adduced 
in support of the alleged grant has 
not been accepted either by the first 
appellate Court or by the High Court. 
Not much importance can be attach- 
ed to the order made by the Maharaja 
on May 10, 1948 in view of his order 
of May 11, 1948. 


6. Even if we assume that the 
Maharaja had made a grant on May 
10, 1948, the same having not been 
accepted by the successor Government. 
the claim made is unenforceable in 
law — see State of Gujarat v. Vora 


Fiddali Badruddin Mithibarwala, 
EN 6 SCR 461 = (AIR 1964 SC 
1043). 


7. Admittedly Zutshi did not 
come into possession of the suit lands 
in pursuance of the alleged grant in 
1924. The evidence releting to that 
grant has not been accepted by the 
first appellate Court as well as by the 
High Court. 
~ 8- In the result this appeal 
fails and the same is dismissed. But 
in the circumstances of the case we 
make no order.as to costs in this ap- 


peal, 
Appeal dismissed. 
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(From Punjab and Haryana)* 


J. C. SHAH C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 


Mst. Karmi, Appellant v. Amru 
and others, Respondents. 

Civil Appeal No. 656 of 1967, D/- 
5-1-1971. 


*(Regular Second Appeal No. 208 of 
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(A) Constitution of India, Art. 136 
‘— Concurrent finding as to genuine- 
ness of will cannot be questioned in 
special leave appeal. (Para 2) 

(E) Hindu Succession Act (1956), 
S. 14 (2) — A widow who succeeds to 
properties of her deceased husband on 
the strength of will executed by the 
husband in her favour cannot claim 
any rights in the properties other than 
those conferred by the will. (Para 2) 

Thus where only life estate is con~ 
ferred on her under the will, she can- 
not claim to have become absolute 
owner under the Act. Her grand- 
daughter cannot, therefore claim any 
title to the properties on the basis of 
will executed in her favour by the 
widow. (Para 2) 


Mr. K. L. Gosain, Sr. Advocate, 
(Mr. Naunit Lal, Advocate, with him), 
for Appellant; Mr. S. P. Sinha, Sr. 
Advocate, (Mr. M. I. Khowaja, Advo- 
cate, with him), for Respondents. 

The following Judgment of the 
Court was delivered by 

HEGDE, J.: One Jaimal was the 
owner of the suit properties. He died 
in 1938 leaving behind him his wife 
Nihali. His son Ditta had predeceased 
him. The appellant is the daughter of 
Ditta. The respondents are collaterals 
of Jaimal. The family genealogy is 
found at p. 125 of the paper-book. 
During the lifetime of Jaimal, he ap- 
pears to have executed two wills. The 
first will was executed on December 
18, 1935 and the second will on Nov- 
ember 13, 1937. Both of them are 
registered wills. By the second will 
he revoked the first will. By that will 
he directed that on his death, his en- 
tire estate will devolve on his widow, 

' Nihali during her life and thereafter 
the same would devolve on Bhagtu 
and Amru, his collaterals. On the 
death of Jaimal, the properties were 


mutated in the name of Nihali. Nihali - 


died sometime in 1960 or 1961. On her 
death Bhagtu and Amru claimed the 
properties on the basis of the will of 
November 13, 1937 but the appellant 
claimed the properties as the sole 
legatee from Nihali under her will of 
April 25, 1958. This dispute led to the 
present proceedings. 

. The respondents sued the 
appellant for the possession of the suit 
properties on the strength of the will 
dated November 13, 1937. The appel- 


lant denied the genuineness as well as’ 


the validity of that will. The sole 
question for decision was whether 


A.I. R. 


Nihali got tħe properties on the 
strength of the will dated Novem- 
ber 13, 1937 or in her own right as 
the heir to her husband. The trial 
Court dismissed the suit holding that 
Nihali got possession of the properties 
not on the strength of the will but as 
the widow of Jaimal. The trial Judge 
thought that the will executed by 
Jaimal in 1937 had been revoked as it 
was not invoked after the death of 
Jaimal for a long period. In appeal 
the Additional District Judge, set 
aside the order of the trial Court and 
decreed the plaintiffs claim holding 
that the will executed by Jaimal was 
true and genuine and that it was the 
last will executed by him. The High 
Court has affirmed that decision. The 
concurrent finding of the 1st Appellate 
Court as well as the High Court that 
the will executed by Jaimal on Novem- 
þer 13, 1937, is genuine is a finding of 
fact and the same cannot be assailed 
in this Court. Nihali having succeed- 
ed to the properties of Jaimal on the 
strength of that will cannot claim any 
rights in those properties over and 
above that given to her under that 
will. The life estate given to her 
under the will cannot become an 





absolute estate under the provisions 


of the Hindu Succession Act. There- 
fore the appellant cannot claim any 
title to the suit properties on the 


basis of the will executed by Nihali 
in her favour. 

3. In the’ result this appeal 
fails and the same is dismissed. But 
in the circumstances of the case we 
make no order as to costs. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 746 
(V 58 C 146) 
(From: Patna)* 
J. C. SHAH, C. J., K. S. HEGDE 
AND A. N. GROVER, JJ. 
Rukmanand Bairoliya, Appellani 
v. The State of Bihar and others, 
Respondents. 
Civil Appeal No. 323 of 1967, D/- 
5-1-1971. ; 
Constitution of India, Arts. 226, 
227 — Certiorari — Finding of the 
Revenue authorities based on pure 
assumptions and conjectures and on 


*(Misc. Judicial Case No. 494 of 1963, 
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no evidence whatsoever should be 

quashed. (X-Ref:— Bihar Land Re- 

forms Act (30 of 1950), S. 4 (b)). 
(Para 3) 


M/s. Yogeshwar Prasad and M. V. 
Goswami, Advocates; Zor Appellent; 
Mr. D. Goburdhun, Advocate, for Res- 
pondents. 


The following Judgment of 
Court was delivered by 

GROVER, J.: This is an appeal by 
certificate from a judgment of the 
Patna High Court by which a petition 
under Articles 226 and 227 of the Con- 
stitution filed by the appellant was 
dismissed. 

2. The disputed land belonzed 
originally to one Anwar Ali Khan. His 
heirs gifted it to Mustaque Ali Kian. 
It was recorded as Ghairmazrua or- 
chard. Mustaque Ali Khan settled his 
land and some other land with Mohini 
Devi, the mother of the appellant, by 
a registered patta dated June 19, 1946 
on annual rental of Rs. 236/8/6 for the 
construction of houses thereon which 
could be rented out. The estate of 
Mustaque Ali Khan vested in the Szate 
of Bihar under the Bihar Land Re- 
forms Act, 1950, hereinafter called the 
“Act”. Mohini Devi created a trust in 
the name of her deceased husband of 
which the appellant was the Secretary. 
The disputed land continued to 
remain in his possessicn in that capa- 
city. In 1956-57 proceedings were 
started for the acquisition of the dis- 
puted land for extension of the Dar- 
bhanga Medical Collega. An ameunt 
of Rs. 12,689/2/- was essessed as com- 
pensation for the property which had 
been acquired and an eward was made 
in the joint names of the appellant and 


the 


_ the State of Bihar. Because the ap- 


pellant objected to the inclusion of 
the State in the award he sougkt a 
reference under S. 30 of the Land 
Acquisition Act. That reference was 
pending in the court of the Dis-rict 
Judge, Darbhanga when on April 16, 
1960 proceedings under S. 4 (b) of the 
Act were started in respect of the dis- 
puted land. On April 25, 1961 the 
Land Reforms Deputy Collector made 
an order that the settlement of the dis- 
puted land with Mohini Devi in 1946 
by Mustaque Ali Khan was invalid 
and that it should be annulled. This 
order was confirmed by the Collector 
of Darbhanga on May 25, 1962. The 
appellant moved the Commissione: for 
setting aside of the aforesaid orders 
but without any success. He ther fil- 
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ed a petition under Arts. 226 and 227 
of the Constitution challenging those 
orders. The High Court referred to 
the following part of the order of the 
Commissioner: 


“The circumstances of the settle- 

ment and certain features of the set-. 
tlement itself may disclose the inten- 
tion of the party. The land has been 
settled at a very low rate of Rs. 3/- 
per katha. But the amount of com- 
pensation has been calculated at 
Rs. 12,689/2/-. It is, therefore, ‘obvious 
that the rate mentioned in the Patta 
did not disclose the real value of a 
plot of land situated in an important 
part ofthe city close tothe Darbhanga 
Medical College Hospital. By acquir- 
ing such a valuable piece of land on 
a low rate, the intention of Smt. 
Mohini Devi was obviously to appro- 
priate the profits which would have 
accrued to the State on vesting of the 
Zamindari. Had there been any inten- 
tion of using this land for the con- 
struction of a house, the construction 
would have been taken in hand after 
obtaining the settlement. This was not 
done. The expansion of the Darbhan- 
ga Medical College Hospital was well 
known, and the possibility of obtain- 
ing advantage out of that expansion 
obviously attracted the purchaser.” 
It was contended on behalf of the ap- 
pellant before the High Court that the 
revenue authorities had not referred 
to any specific evidence in respect of 
their conclusion on the question of loss 
to the State being the object of settle- 
ment. The High Court, however, was. 
of the view that this contention was 
not well founded. This is what the 
High Court said: 


“Here the finding is based on cir- 
cumszantial evidence as the order of 
the Commissioner, which I have ex- 
tracted above, clearly shows. The 
revenue authorities were fully entitl- 
ed tc take into consideration the cir- 
cumstances and features of the settle- 
ment for the purpose of determining 
the cbject with which it had been 
made. Besides, they also took into 
account the potential and the present 
value of the land which had been 
settled at a rate which, in the circum- 
stances, was a very low rate, having 
regard to the situation of the land. I 
am, therefore, unable to accept the 
contention of the learned counsel that 
there was no material before the 
revenue authorities to come to the 
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conclusion at which they have reach- 


The High Court, however, agreed that 
if the finding of the revenue authori- 
ties was based on no material whatso- 
ever the position would be different. 
3. Section 4 of the Act relates 
- to the consequences of the vesting of 
an estate or tenure in the State. Under 
clause (b) of that section the Collector 
has been empowered to make inquiries 
in respect of any transfer including 
the settlement or lease.of any land 
comprised in such estate or tenure or 
_ the transfer of any kind of interest in 
any building etc. and if he is satisfied 
that such transfer was made at any 
time after the first of January 1946, 
with the object of defeating any pro- 
visions of the Act. or causing loss to 


the State or obtaining higher compen- - 


sation thereunder, the Collector may, 
after giving reasonable notice, annul 
such transfer and dispossess the 
. person claiming under it. The order 
of the Deputy Collector as well as the 
Commissioner says that both the 
authorities were considerably influenc- 
ed by the rental of Rs. 3/- per katha 
at which the settlement had been 
made. The High Court also was of the 
view that this fact weighed with the 
. authorities among other considerations 
in coming to the conclusion that the 
settlement had been made with a 
view to causing considerable loss to 
the State Government. In our opinion 
neither the revenue authorities nor the 
High Court took into consideration the 
absence of any proof having been ad- 
duced with regard to the actual rate 
of settlement prevailing at the time 
when the settlement of the disputed 
land was made. We are altogether un- 
able to understand how the rate of 
Rs. 3/- per katha was considered to be 
very low when no material. had been 
produced to show what the current 
rate of rental prevailing at the rele- 
vant time was of land similar to the 
disputed land. Therefore one of the 
principal matters which. weighed with 
the authorities and the High Court was 
based on pure assumptions and con- 
jectures and on no evidence whatso- 


ever. On this ground alone the 
impugned orders should have been 
quashed. 


4. The appeal is allowed and 
the impugned orders are hereby set 
aside. The appellant shall be entitled 
te his costs in this court. 

Appeal allowed. 
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(V 58 C 147) 


(From : Punjab)* 


J. C. SHAH, C. J.. K. S. HEGDE AND © 


A. N. GROVER, JJ. 


A.L R- 


Jaswant Singh Saluja and another, - 


Appellants v. Chief Settlement Com- 


missioner, New Delhi and another, Res- - 


pondents. 


Civil Appeal No. 606 of 1967, D/- 
5-1-1971 

Displaced Persons (Claims) Sup- 
plementary Act (1954), S. 5 — Suo 
motu powers of revision cannot be 
exercised without giving. reasonable 
opportunity to show cause — (X-Ref: 
Natural justice) — L. P. A. No. 35-D 
of 1956, dated 27-7-1959 (Punj), Re- 
versed, (Para 3) 


i Claim regarding which valuation | 
has become final under the Displaced 


Persons (Claims) Act (1950) cannot be 
revised in exercise of suo motu powers 
under S5. 5 unless the grounds and 
materials on which the valuation is 
sought to be revised are informed to 
the claimant. (Para 3) 


M/s. T. S. Arora and Ranjit Singh 
Rathore, Advocates, for Appellants; nt 
B. D. Sharma, Advocate for Mr. S. 
Nayar, Advocate, for Respondents. 

The following Judgment of the 
Court was delivered by 

HEGDE, J.: The appellants and 
their deceased father S. Bhagat Singh 
Saluja were originally residents of 
Wazirabad District which is now in 
Pakistan. At about the time of parti- 
tion of the country, they migrated to 
India. In pursuance of a notification 
under S. 5 of the Displaced Persons 
(Claims) Act, 1950 they filed a claim 
for Rs. 1,63,500/- in respect of 10 items 
of immovable property left by them in 
Pakistan, out of which 9 were in the 
town of Wazirabad and one was in the 
village Mangat Tehsil. Their claim 
was duly verified and accepted by the 
Claims Officer. Thereafter on Febru- 
ary 15, 1955, the appellants received 
from respondent No. 2a notice requir- 
ing them to appear before him on 
February 25, 1955 in connection with 
the proposed revision of their claim 
under the suo motu powers given 
under S. 5 of the Displaced Persons 
(Claims) Supplementary Act, 1954. In 
the notice the appellants were not in- 


*(L. P. A. No. 35-D of 1956, D/- 27-7- 
1959 — Punj at Delhi.) 
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formed the grounds on which the revi- 
sion was sought to be made. When tie 
lst appellant appeared before Respon- 
dent No. 2 on February 25, 1955, xe 
examined him and recorded his state- 
ment and thereafter on February 45, 
1955 — the very next day — respon- 
dent No. 1 served an order on the ap- 
pellants reducing the value of their 
property and fixing the same at Rupees 
58,165/-. 


2. The appellants’ challenged 
this order by means of a writ petition 
in the High Court of Punjab. The 
main ground taken in the writ petition 
was that the appellants had not been 
given adequate opportunity to show 
cause against the proposed revision of 
their claim. The learned single Judge 
who heard the writ petition dismissed 
the same holding that the first app=l- 
lant being an advocate, the opportun:iy 
given to him must be considered as 
adequate. The other grounds taken on 
behalf of the appellants were a.so 
rejected. The Letters Patent Appeal 
taken by the appellants was also dis- 
missed. Thereafter the present app2al 
has been brought after obtaining spe- 
cial leave from this Court. 


3. The principal question that 
falls for decision in this appeal is whe- 
ther the appellants had been given 
adequate opportunity to show cause 
against the proposed revision of <he 
value of the property fixed by he 
Claims Officer. It may be noted that -he 
Claims Officer’s valuation had become 
final. If the authorities wanted to suo 
motu revise that order, the appellants 
should have been given a reasonazle 
opportunity to show cause against the 
proposed revision. The appellants 
should have been informed the grounds 
on which the valuation was sought to 
be revised and they should have been 
also informed about the material in 
possession of the authorities justifying 
revision of the valuation earlier made. 
The notice issued to the appellants 
was a bald one. It merely called upon 
the appellants to appear before res- 
pondent No. 2 in connection with the 
proposed suo motu revision; the first 
appellant when he appeared before 
respondent No. 2 was not informed 
the grounds on which the latter pro- 
posed to revise the valuation made by 
the Claims Officer; nor was he called 
upon to produce documents or cral 
evidence in support of his claim. It 
is clear from the material on record 
that the appellants had not been given 





Ratilal v. Dkari Municipality 
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reasonable opportunity to show cause 
against the proposed revision of the 
valuation. The mere fact that the 
first appellant is an advocate cannot 
cure all these defects. Even an advo- 


- cate could not have divined what was 


passing in the mind of respondent 
No. 2 unless the appellants had been 
informed the grounds on which the 
revision of the valuation was sought 
to be made. They might have showed 
cause against the proposed revision 
and possibly placed. material before 
respondent No. 2 to show that the im- 
pression gathered by him was not 
correct. Quite clearly the procedure 
adopted by respondent No. 2 was 
opposed to the principles of natural! 


justice. To say the least it was arbi- 
trary. 
4. In view of our above con- 


clusion it is not necessary to go into 
the other grounds taken by the appel- 
lants: 

5. For the reasons mentioned 
above, we allow this appeal, set aside 
the orders passed by the High Court; 
allow the writ petition and set aside 
the impugned order. The case will 
now go back to the Additional Settle- 
ment Commissioner or his present 
equivalent for disposal according to 
law. He will now give an adequate 
opportunity to the appellants to put 
forward their case and deal with their 
objections in accordance with law. The 
respondents shall pay the costs of the 
appellants both in this Court as also 
in the High Court, 

' Appeal allowed. 
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(V 58 C 148) 
(From: Gujarat)* 
J. C SHAH, C. J., K. S. HEGDE 
AND A. N. GROVER, JJ. 

Ratilal Chhaganlal, Appellant v. 
Dhari District Municipality, Respon- 
dent. 

Civil Appeal No. 624 of 1967, D/- 
5-1-1971. 

Civil Services Bombay Civil 
Services, Conduct, Discipline and Ap- 
peal Rules, Rule 55 — Where concern- 
ed High Courts have consistently 
taken the view that the procedure 
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proscribed under Rule 55 is directory 
and mot mandatory—Supreme Court 
declined to disturb the settled law. 
(Para 2) 
Cases Referred: Chronological Paras 
(1951) 53:Bom LR 282, Broach 
Municipality v. Bhadriklal 
Ambalal Patel 2 


Mr. B. Datta, Advocate and Mr. 
D. N. Mishra, Advocate for M/s. J. B. 


Dadachanji and Co., for Appellant: 
Mr. K. Jayaram Advocate, for Res- 
pondent. 


The following Judgment of the 
Court was delivered by 


HEGDE, J.: — The material facts 
in this appeal, by special leave lie 
within a narrow compass. The appel- 
lant was working as Officiating Secre- 
tary of the respondent Municipality in 
December, 1951. It is said that when 
the cash balance was checked on 
December 24, 1951, it was short by 
Rs. 250/-. On that ground he was dis- 
missed from service by the President 
of the Municipality. On the question 


whether the appellant was guilty of- 


misconduct, there was difference of 
opinion between the President and the 
Vice-President as well as between the 
President and the Municipality. Later 
on the Municipality was superseded 
by the Government and an administra- 
tor appointed. The administra- 
tor after looking into the revelant 
papers came to the conclusion that the 
appellant should be dismissed from 
service. He accordingly passed the 
order dismissing him on July 25, 1952. 
The appellant’s appeal to the Director 
of Local Authorities was rejected on 
January 24, 1953. Thereafter he in- 
stituted a suit seeking a declaration 
that his dismissal was illegal and in- 
valid and therefore he continues to be 
in service. The trial Court came to 
the conclusion that the appellant’s dis- 
missal was illegal and void but it dis- 
missed the suit on the ground that it 
was barred by limitation. In appeal 
the first appellate Court differed from 
the trial Court on the question of limi- 
tation but it héld that though the ap- 
pellant’s dismissal was wrongful, the 
same was not illegal and void. On that 
ground it affirmed the decree of the 


trial Court. In second appeal the High 


Court concurred with the conclusions 
reached by the first appellate Court. 
2. All the Courts below have 
concurrently come to the conclusion 
that the appellant had not been given 
proper opportunity to establish his in- 
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nocence. They came to 
clusion that no charges had been serv- 
ed on the appellant nor any proper 
enquiry held. Hence, there was a 
breach of principles ‘of natural justice; 
but both the first appellate Court and 
the High Court rejected the plaintiff’s 
prayer on the ground that his dismis~ 
sal was merely wrongful and. not 
illegal: hence he could claim _ only 
damages and not a declaration that he 
continues to be in service. The res- 
pondent-Municipality is a ‘B’ class 
Municipality. According to Rule 6 of 
the Rules framed by that Municipality 
in matters of appointment, punish- 
ment, dismissal, fine, reduction in 
rank, suspension from work, leave, 
pension and ‘contribution to Provident 
Fund, the relevant rules applicable to 
the State servants prevailing from 
time to time were to apply to the 
servants of the Municipality. In that 
way Rule 55 of the Bombay Civil 
Services Conduct, Discipline and Ap- 
peal Rules governed the case of the 
plaintiff. That rule provides inter alia 
that no order of dismissal, removal or 
reduction shall be passed on a member 
of the service .:.... unless he has been 
informed in writing all the grounds 
on waich it is proposed to take action 
against him and he has been afforded 
an adequate opportunity of defending 
himself. It further provides the manner 
in which the enquiry has to be held 


- against any such person. On the facts 


found by the Courts below, clearly 
there was a contravention of Rule 6 
read with Rule 55 of the Bombay Civil 
Services Conduct, Discipline and Ap- 
peal Rules. But both the first appel- 
late Court and the High Court have 
come to the conclusion that Rule 6 is 
only directory and not mandatory and 
hence its contravention merely makes 
the order of dismissal wrongful and 
not illegal. In coming to that con- 
clusion they have followed the earlier 
decisions of the Gujarat High Court 
as well as the decision of the Bombay 
High Court in Broach Municipality v. 
Bhadriklal Ambalal Patel, (1951) 53 
Bom LR 282. The rule that came up 
for consideration in Ambalal Patel’s 
case, (1951) 53 Bom LR 282 (supra) is 
similar to the one with which we are 
concerned in this appeal. The inter- 
pretation placed by the Bombay High 
Court on that Rule as far back as in 
1950 eppears to have been consistently 
followed by the Bombay High Court 
and later on by the Gujarat High 
Court as could be gathered from the 
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judgment of the High Court. Herein 
we are concerned with an interpreia- 
tion of a rule under a local law. The 
concerned High Courts have ccn- 


‘lsistently taken the view that the proce- 


dure prescribed under that rule is 
directory and not mandatory. It will 
not be proper for this Court to disturb 
the settled law. In this view, we do not 
think that we should interfere wth 
the judgment of the High Court. 

3. This appeal is accordingly 
dismissed. But in the circumstances 
of the case we direct that the parties 
shall bear their own costs in all «he 
Courts. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 751 
(V 58 C 149) 
(From: Patna)* 
J. C. SHAH, K. S. HEGDE 
AND A. N. GROVER, JJ. 

Sunil Kumar Roy, Appellant v. 
M/s. Bhowra Kankanee Collieries Ltd. 
and others, Respondents. 

Civil Appeal No. 2428 of 1966, D/- 
15-12-1970. 

Transfer of Property Act (1832), 
Section 107 — An agreement which 
varies the essential terms of an exist- 
ing registered lease, such as amount of 
rent must be registered. (1899) ELR 
22 Mad 217, Overruled; (1910) ILR 37 
Cal 293 and (1912) ILE 39 Cal 284 
(FB), Appreved. (Pare 3) 
Cases Referred: Chronological Pzras 
(1912) ILR 39 Cal 284 = 16 Cal 


WN 55 (FB), Lalit Mohan 
Ghosh v. Gopal Chuck Coal 
Co. Ltd. 3 


(1910) ILR 37 Cal 293 = 10 Cal 
LJ 570, Durga Prasad Singh 
v. Rajendra Narain Bagchi 3 
(1899) ILR 22 Mad 217 = 8 Mad 
LJ 256, Obai Goundan v. 
Ramalinga Ayyar 3 
Mr. B. Sen, Sr. Advocate (Mr. 
Sukumar Ghose, Advocate, with him), 
for Appellant: Mr. M. C. Chagla, Sr. 
Advocate (M/s. S. C. Banerjee and 
A. K. Nag, Advocates, with him), for 
Respondents Nos. 1 and 2. 
The following Judgment of the 
Court was delivered by 
GROVER, J.: — This is an appeal 
by certificate from a judgment of the 
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Patna High Court. The facts may be 
shortly stated. By a registered inden- 
ture of lease dated Decemker 18, 1900 
the Eastern Coal Co. Ltd., was granted 
a lease by the Zamindar of Jharia of 
certain land in mauza Gourkhanti in 
pargana Jharia. The Eastern Coal Co. 
erected buildings for manufacture of 
coke and also constructed office and 
the quarters for the staff and the 
labourers. On May 17, 1946 the 
Eastern Coal Co. sold the machineries 
on the demised land to the appellant 
and also granted a lease of the land 
on which the buildings stood to him. 
One of the terms of the lease was that 
royalty would be paid by the appel- 
lant at the rate of Re 1/- per ton on 
despatches of coke. The rate was 
subject to being revised from time to 
time by mutual arrangement between 
the parties “as may be justified by 
market condition”. According to the 
appellant the Eastern Coal Company 
came to an arrangement in 1950 with 
him by which royalty on breeze coke 
was to be paid at the rate of 2 As. per 
ton. In December 1951 another 
arrangement was arrived at by which 
royalty on hard coke was to be paid at 
the reduced rate of 8 As. per ton 
instead of Re. 1 per ton stipulated in 
the lease dated May 17, 1946. This 
arrangement was to be given effect 
to from July 19, 1952. On January 5, 
1955 the Eastern Coal Company in- 
formed the appellant that the colliery 
had been sold to the Bhowra Kankanee 
Collieries Ltd. respondent No. 1, the 
sale being effective from January 1, 
1955., Respondent No. 1 claimed 
royalty on all despatches of coke 
including breeze coke at the rate of 
Re. 1 per ton. The appellant took up 
the position that by mutual agreement 
Eastern Coal Company had agreed to 
the royalty being payable on hard 
coke at the rate of 8 As. per ton and 
on breeze coke at 2 As. per ton. The 
appellant paid to respondent No. 1 the 
amount calculated according to the 
above rates. ` 

2. On January 31, 1956 respon- 
dent No. 1 instituted a suit against 
the appellant claiming a sum of 
Rs. 23,287-4-3 on account of royalty 
on all kinds of coke despazched during 
the period January 1955 to November 
1955 at the rate of Re. 1 per ton. The 
Company further claimed damages at 
6% per annum amounting to Rupees 
1212-11-9. The appellant contested 
the suit, his main. plea being that by 
virtue of the arrangement arrived at 
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with the Eastern Coal Company in ac- 
cordance with the terms of the lease 
dated May 17, 1946 the royalty was 
payable at the rate of Re. 1 per ton for 
hard coke and 2 As. per ton for breeze 
coke. The trial Court accepted the 
plea of the appellant about reduction 
. of the rates of royalty in terms of the 
arrangement arrived at with the Eas- 
tern Coal Company, It was further 
held that the document Exh. A-4 in 
which this agreement or arrangement 
was incorporated did not require re- 
gistration compulsorily and was ad- 
missible in evidence. The suit was dis- 
missed. Respondent No. 1 preferred 
an appeal to the High Court. Although 
the point with regard to the admis- 


sibility of Exh. A-4 for lack of regis-- 


tration was raised before ‘the High 
Court it did not give any decision on 
it. The judgment of the High Court 
rested on the finding that the appel- 
lant had failed to prove that the re- 
duction in the rate of royalty had 
been given effect to from July 1952. 
3. Mr. B. Sen for the appellant 
sought to raise the question about the 
admissibility of Exh. A-4 for want of 
registration. In the first place this 
contention cannot be entertained so 
long as the finding of the High Court 
on the only point which was canvassed 
before it about the reduction of the 
rate of royalty is not set aside 
The High Court had held after 
an examination of the evidence 
that it had not been proved that there 
was any change in the market condi- 
tion in July or in December 1953 to 
call for a reduction in the rate of 
royalty or that there was any mutual 
arrangement or agreement between the 
lessor or the lessee for such a reduc- 
- tion which was to become effective 
from July 1952. No attempt was 
made by Mr. Sen to persuade us to 
reverse- this conclusion. Even on the 
assumption that a mutual arrangement 
or agreement as evidenced by Exh. A-4 
was arrived at between the appellant 
and the Eastern Coal Co. Ltd., we are 
unable to agree that any reduction in 
the rate of royalty could have been 
effected by means of Exh. A-4 which 
had not been registered under the pro- 
visions of the Indian Registration Act. 
It is well settled by now that a docu- 
ment which varies the essential terms 
jot the existing registered lease, such 
jas the amount of rent, must be regis- 
‘tered : See Durga Prasad Singh v. 
Rajendra Narain Bagchi, (1910) ILR 
37 Cal 293 which was approved by the 
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Full Bench in Lalit Mohan Ghosh v. 
Gopal Chuck Coal Company Ltd., 
(1912) ILR 39 Cal 284 (FB). The 
decision of the Madras High Court 
in Obai Goundan v. Ramalinga Ayyar, 
(1899) ILR 22 Mad 217, taking a con- 
trary view has not been followed by 
the High Courts in India and the con- 
sistent view that has been taken is 
that registration of an agreement is 
necessary which reduces the rent of 
an existing registered lease. See 
Mulla on Indian Registration Act, 7th 
Edn. pages 75-76. 
4. The other contentions faint- 
Ty raised before us arising out of issue 
No. 3 and that Exh. A-4 had been act- 
ed upon do not survive in view of the 
conclusions arrived at by the High 
Court and the view that we have taken 
about the admissibility of the afore- 
said document. The Civil Miscel- 
laneous Petitions which were filed in 
this Court shall stand dismissed as, 
in our opinion, no ground has been 
made out for admitting additional 
evidence or for impleading the Orien- 
tal Coal Co. Ltd., as a party respon- 
dent here. 
5. The appeal fails 
dismissed with costs. l i 
Appeal dismissed. 


and it is 





AIR 1971 SUPREME COURT 752- 
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(From: Calcutta)" 


J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 


Surath Chandra Chakravarty, 
Appellant v. The State of West Ben- 
gal, Respondent. 

Civil Appeal No. 1258 of 1966, 
D/- 14-12-1970. 

Civil Services == Civil Services 
(Classification, Control and Appeal) 
Rules, Rule 55 — Vague and indefi- 
nite charges and failure to supply 
statement of allegations would render 
removal of Government servant void 
and inoperative. (Constitution of 
India, Article 311). F. A. No. 146 of 
1960, D/- 16-9-1965 (Cal), Reversed. 

(Para 4) 

Rule 55 embodies 
which is one of the basic contents of 
a reasonable or adequate opportunity 


*(First Appeal No. 146 of 1960, D/- 
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for defending oneself.. If a person is 
not told clearly and definitely wnat 
the allegations are on which the 
charges preferred against him are 
founded he cannot possibly, by pro- 
jecting his own imagination, discover 
all the facts and circumstances that 
may be in the contemplation of the 
authorities to be established against 

The whole object of furnishing 
the statement of allegations is to sive 
all the necessary particulars and details 
which would satisfy the requirement 
of giving a reasonable opportunity to 
put up defence. So, in spite of the 
Government servant repeatedly objec- 
ting to the vagueness of charges 
and non-furnishing of statement of 
allegations, the failure to supply ^im 
the facts, circumstances and particu- 
lars relevant to the charges even at 
the stage of second show cause notice 
would amount to denial of proper and 
reasonable opportunity of defending 
himself in complete disregard of 
Rule 55. f (Para 4) 

Mr. C. B. Agarwala, Sr. Advocate, 
(M/s. P. K. Chakravarty, Procyot 
Kumar Chakravarty and Miss Uma 
Mehta, Advocates with him), for Ap- 
pellant; Mr. B.’ Sen, Sr. Advocate, (M/s 
S. P. Mitra and S. N. Mukherji, Advo- 
eates, and Mr. G. S. Chatterjee, Acvo- 
cate for Mr. Sukumar Basu, Advocate, 
with him), for Responcent. 

The following Judgment of the 
Court was delivered by 

GROVER, J.: This is an appeal by 
certificate from a judgment of a Civi- 
sion Bench of the Caleutta High Court 
reversing the judgment and decree of 
a learned Single Judge made in ezer- 
cise of original jurisdiction in a suif 
filed by the appellant. 

2.. The record of the case is 
voluminous and apparently that led to 
very lengthy judgments both by the 
Single Judge and the Division Bench. 
A host of facts have been introduced 
out of which it is necessary to state 
only those which are relevant for the 
purpose of the disposal of the pcints 
before us. The appellant was ap- 
pointed Station Officer in the Bengal 
Fire Service in 1943. In March 1949 
he was appointed to act as Assistant 
Director of Fire Services and Regional 
Officer, Calcutta Industrial Area until 
further orders. S. Bosa, who was ap- 
pointed Director of Fire Service on or 
about the same date, received some 
complaints against the appellant. He 
made certain preliminary enquiries. In 
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the beginning of May 1949 Bose in- 
formed the appellant that the post of 


‘Assistant Director Fire Service would 


be treated as abolished with effect 
from the date of the appointment of 
the appellant as Assistart Director. 
This led to protests by the appellant 
against the abolition of that post. A 
lot of acrimonious dialogue started 
between Bose and the appellant; the 
former made his final report to S. K. 
Gupta, Secretary Local Self-Govern- 
ment, as to the charges which were to 
be preferred against the appellant. On | 
July 12, 1949 the appellant was sus- 
pended. On July 19, 1949 a communi- 
cation containing the charges against 
the appellant was sent to him by S. K. 
Gupta, Secretary Local Self-Govern- 
ment. It is necessary to reproduce if 
in extenso: 

“Charges, _ 

Whereas it ħas been made to ap- 
pear to the Government of West Ben- 


(1) that you, Sri S. C. Chakra- 
varty, Regional Officer, Calcutta Indus- 
trial Area, West Bengal Fire Service 
incited the subordinate staff of the said 
service by circulating false rumours 
regarding the retrenchment policy of- 
the Government, thereby spread- 
ing insubordination anc discontent 
within the Force; 

(2) that you, Sri S. C. Chakra- 
varty, Regional Officer, Calcutta 
Industrial Area, West Bengal Fire Ser- 
vice, took an active part in a conspi- 
racy to implicate the present Director 
of Fire Service West Bengal in a false 
case by planting firearms in his office 
and to injure him by planting a time 
bomb in his car when he might be 
going on inspection; i 

. (3) that you, Sri S. C. Chakra- 
varty, Regional Officer, Calcutta Indus- 
trial Area, West Bengal Fire Service, 
have been guilty of — 

(a) wilful disobedience of Govern- 


-ment Order directing you to stay at 


your headquarters at Barrackpore and 
of the order of the Director Fire Ser- 
vice to produce the petrcl log book 
of your inspection car; : 

(b) grave negligence of duty; fail- 
ure to attend office on many days and 
irregular attendance even on the days 
when you came to office. resulting in 
accumulation of work; 

(c) fabricating false entries in the 
cash book.by putting signatures on 
dates when you did not attend office; 

(d) taking illegal issue of petrol 
from the accounts of different fire 
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stations in additiom to the quota allot- 
ted to you for your use; and 

(e) cooking up false complaint 

against some members of the staff of 
the West Bengal Fire Service whom 
you tried to rope im into the conspiracy 
but failed and refusing permission. to 
them to see the Director, Fire Service,, 
apprehending a disclosure. 
And whereas these acts of indiscipline, 
conspiracy, negligence in the perform- 
ance of your duties and other ir 
regularities were committed by you 
while you were holding the responsi- 
ble position of the Regional Officer, 
Calcutta Industrial Area, in a disci- 
plined organisation like the West Ben- 
gal Fire Service and which, therefore, 
amounted to arr abuse or misuse of the 
position so enjoyed by you. 

Now, therefore, you are directed 
to show cause why you should not be 
dismissed: from the service of the Gov- 
ernment or otherwise suitably punish- 
ed. departmentally. . - 

The enauiry will be conducted by 
the undersigned. Sri. S.. C. Chakravarty 
is directed to: put im a written state- 
ment ef his defence by the 8th August, 
1949, and to state within the time 
aforesaid whether he desires to he 
heard: im person. 

Sd. illegible. 
Secy.. to the Govt. 
of West Bengal”. 
Local Self-Government 
Department, Calcutta. 
The 19th July, 1949_ 

3. It is. common ground that a 
statement of the allegations on which 
each charge was based was never sent 
to the appellant He sent a letter 
dated August 5, 1949 with reference to 
the communication containing the 
charges. He emphatically denied what 
had been alleged against hint and 
described the charges as false and 
actuated by male fides. What is worth 
noticing is that the appellant in cate- 


gorical terms stated that the charges 


and allegations were vagus, indefinite 
and Jacking im material particulars 
and pointed out that “unless the char- 
ges are made specific to the point and 
contain full details with date, time, 
place, and person etc. it is impossible 
for me to meet them properly.” No 
further particulars or details were sup- 
plied at that stage or subsequently. 
S. K. Gupta submitted his report on 
May 1, 1950. He found charges 1, 2 
and 3. (b) as having been proved against 
the appellant. Charge 3 (a) was drop- 
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A.LE. 
ped. As regards charges 3 (e} and 3 
(d) it was found that there had. been 
Sross negligence om the part of the ap- 
pellant in attendance as well as in 
carrying, out. all his ordinary duties, 
viz., checking and: signing of the cash 
book and disposal of current. werk in- 
cluding grant or refusal of leave ap- 
plications. The appellant was not 
On June 
10, 1950, the Deputy Secretary to the 
Government, West Bengal sent a 
notice to the appellant in which it was 
stated. that in view of the findings of 
the Enquiry Officer he was: considered 
to be unsuttakle for retention in ser- 
vice and it was proposed to remove 
him. A summary of the findings of 
the Inquiry Cfficer was: sent. and: the 
appellant was directed ta show cause 
why he should not be removed from 
the service of the Government. The 
appellant wrote a Jong letter on July 
1, 1959 in which he once again point- 
ed out that according to law he was 
entitled to have a statement of. allega- 
tions. on which each charge was. based 
before the enquiry started. But he 
was not given. any such statement. with 
the result. that he could not defend 
his case properly. On June 16, 1950 
the Director of Fire Services com- 
munieated an order of dismissal to 
the appellant who filed an appeal to 
the Government without any success. 
In August 1951 the appellant moved 
the High Court under Article 226 of 
the Constitution for quashing the order 
of dismissal. In. April, 1052. the High 
Court acceded to the appellants prayer 
and quashed the order of dismissal om 
the sole ground: that the punishment 
which had been tentatively proposed 
in. the show cause notice was: removal 
and therefore am order of dismissal 
could not Have been. made. On May 
15,. 1952. the appellant called upon. the 
Government to reinstate him: in his 
post. On May 31, 1952 am order was. 
made by the Governor, West Bengal, 
removing the appellant from service: 
A memorandum was sent by the Joint 
Seeretary, Local Self-Government,, 
along with a copy of the order of the 
Governor. It was stated therein that 
after a careful consideration. ef the 
report of the Enquiry Officer and. the 
representation submitted. by the appel- 
lant the Government, in consultation 
with the Public Service Commission, 
West Bengal, had decided that he 
should be removed from: service. 

4, In September 1952 the ap- 
pellant filed a suit in the Calcutta 
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High Court challenging the order of 
his removal from service and asking 
for various reliefs including a declara- 
tion that he was still in Governm=nt 
service and a decree for arrears of 
‘pay and allowances from the date 
of suspension till institution ef the 
suit and interim pay and allowarces 
fill the PERENE of the suit together 
with interest etc. We need refer only 
to para 19 (a) of the plaint in wHeh 
tt was pleaded that the enquiry was 
vitiated because under the rules and 
‘procedure for holding such engrciry 
the appellant was entitled te be 
furnished with definite charges. But 
the charges and allegations were 
‘vague, indefinite and Jacking in mate- 
tial particulars and in spite of repeat- 
ed requests these were neither made 
specific mor material particulars like, 
day, time, place and persons were sun- 
plied. In the written statement filed 
_ ‘by the respondent it was denied that 
the charges or allegations were vague, 
indefinite or lacking in material parti- 
culars as alleged. it is unnecessary 
to set out the other pleadings but the 
issues «which were settled would 
indicate the points whieh the trial 
Court was called upon to decide. These 
issues were— 

L. Is there a valid contract of emp oy- 
ment between the plaintiff and the 
defendant under the Govermment of 
India Act? 

'2 Was the suspension order dated 12th 
July.1949 mala fide, wrongful and 
ultra vires? 

3. Was Mr. S K Gupta in a position 
to exercise unbiased mind in the 
matter of enquiry? 

4. Was the order dated 16th Septem- 
ber 1959, illegal, void and ultra vires 
the Constitution and it cannot 
operate to terminate the service of the 
plaintaft? 

5. Was the order of removal dated 
31st May, 1952 illegal, void in law and 
ultra vires the Constitution of India 
and the Civil Service Rules for 
grounds stated in paragraphs 29 and 
30 of the plaint? 

6. Was the plaintiff no longer in sus- 
pension and was unable to be reim- 
stated in service to his usual pay and 
allowances from the date of his sus- 
pension in view of the order dated 
24th April, 1952? 

7. To what relief, if any, is the plain- 
tiff entitled? 

Some additional issues were framed 
out of which we may only refer to 
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those which were settled on June 8, 
1959 and which were in these terms:— 
1 Was the enquiry made by Mr. 
Gupta vitiated on the grounds as alleg- 
ed in paragraph 19 of the plaint? 

2. Is the Court debarred from trying 
issues Nos. 4, 5 and 6 and the addi- 
tional issues settled today by reason 
of res judicata? 

The learned Judge found that the En- 
quiry Officer S. K. Gupta was biased 
against the appellant before he held 
the enquiry. It was further found | 
that no particulars and other mecessary 
details were given in the charges and 
they were vague resulting in ron- 
compliance with Rule 55 of the Civil 
Services (Classification, Control and 
Appeal) Rules and the necessary parti- 
eulars were not supplied in spite of 
the repeated objections of the appel- 
lant to the charges being vague and 
indefinite Inthe opinion of the learn- 
ed Judge the trial was vitiated for 
want of definite charges. It was held 
that the appellant had been duly ap- 
pointed as member of tke Fire Ser- 
vice of the State and that a contract 
in terms of Article 299 of the Con- 
stitution was not necessary. Issues 2 
and 4 were not pressed. Reading the 
prayer in the tight of the averments 
in the plaint the learned Judge granted 
a declaration that the purported re- 
moval of the appellant was void and 

imoperative and he remained or was 

still in Govermment service. He was 

held entitled to salary and other bene- 

fits from the date of his suspension 

till the date of the judgment. [+t was 

particularly mentioned that the parties 

had worked out the figures of the 
salary and allowances ete, at Rs. 

69,636/- for which a decree was grant- 

ed together with interest at 6% per 
annum till the date of realisation The 

respondent filed an appeal to the Divi-. 
sion Bench of the High Court. We do 
not consider that we meed refer to 

all the points dealt with by the Divi- 

sion Bench. In our judgment ithe 
Division Bench was wholly im error in 
reversing the decision of the learned 

Single Judge on one of the crucial 

points, namely, non-compliance with 

Fundamental Rule 55 and complete 

vagueness and indefiniteness of the 
charges on which no proper enquiry 
could be held. It is imsomprehensi- 

ble how the details as to date, time, 

place and person ete. would not have 

made the charges more definite as ap- 

pears to have been the opinion of the 

Division Bench. We are unable to 
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agree that the details without which a 
delinquent servant cannot properly 
defend himself are a matter of evi- 
dence, In this connection reference 
may be made to Fundamental R. 55 
which provides, inter alia, that with- 
out prejudice to the provisions of the 
Public Servants Enquiry Act 1850 no 
order of dismissal, removal or reduction 
shall be passed on a member of ser- 
vice unless he is informed in writing 
of the grounds on which it is proposed 
. to take action and has been afforded 
an adequate opportunity of defending 
himself, 
proposed to take action have to be 
reduced to the form. of a definite 
charge or charges which have to be 
communicated to the person charged 


together with a statement of the al-. 


legations on which each charge is based 
and any other circumstance which it is 
proposed to be taken inte considera- 
tion in passing orders has also to be 
stated. . This Rule embodies a prin- 
ciple which is one of the basic con- 
tents of a reasonable or adequate op- 
portunity for defending oneself. If a 
person is not told clearly and definite- 
ly what the allegations are on which 
the charges preferred against him are 
founded he cannot possibly, by pro- 
jecting his own imagination, discover 
all the facts and tircumstances that 
may be in the contemplation of the 
authorities to be established against 
him. By way of illustration one of the 
grievances of the appellant contained 
in his letter dated March 24, 1950, to 
the Enquiry Officer may be mention- 
ed. This is what he said though the 
language employed is partly obscure 
and unhappy: 

.“Regarding the first charge I beg 
to submit that the allegation is vague. 
In the charge it has not been specifi- 
cally stated as to where, when and be- 
fore whom I circulated false rumours, 
regarding retrenchment policy of the 
Government and thereby spread insub- 
ordination. In fact if one goes through 
the statements of P. Ws. made to 
D. F. S. as submitted before my sus- 
_picion, it will appear that no specific 
case could have made with all material 
particular as to date, time and person. 
Having been able to take deposition 
and to conduct enquiry keeping me in 
dark and finally put me out of office. 
Sri S. Bose was able to win over the 
witnesses and was able to shape his 
case to suit his purpose.” 

Now in the present case each charge 
was-so bare that it was not capable of 
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being intelligently understood and was 
not sufficiently definite to furnish 
materials to the appellant to defend 
himself. It is precisely for this reason 
that Fundamental Rule 55 provides, as 
stated befcre, that the charge should 
be accompanied by a statement of alle- 
gations. The whole object of furnish- 
ing the statement of allegations is to 
give all the necessary particulars and 
details which. would satisfy the 
requirement of giving a reasonable 
opportunity to put up defence. The 
appellant repeatedly and at every 
stage brought it to the notice of the 
authorities concerned that he had not 
been supplied the statement of allega- 
tions and that the charges were ex- 
tremely vague and indefinite. In 
spite of all this no one cared to inform 
him of the facts, circumstances and 
particulars relevant to the charges. 
Even if the Enquiry Officer had made 
a report against him the appellant 
could have been given a further op- 
portunity at the stage of the second 
show cause notice to adduce any fur- 
ther evidence if he so desired after he 
had been given the. necessary parti- 
culars and material in the form of a 
statement of allegations which had 
never been supplied to him before. 
This could undoubtedly be done in 
view of the provisions of Art. 311 (2) 
of the Constitution as they existed at 
the material time. The entire pro- 
ceedings show a complete disregard ‘of 
Fundamental Rule 55 in so far as it 
lays down in almost mandatory terms 
that the charges must be accompanied 
by a statement of allegations. We have 
no manner of doubt that the appellant 
was denied a proper and reasonable 
opportunity of defending himself by 
reason of the charges being altogether 
vague and indefinite and the state- 
ment of allegations containing the 
material facts and particulars not hav- 
ing been supplied to him. In this 
situation, for the above reason alone, 
the trial Judge was fully justified i 
decreeing the suit. 











~ 5 A faint attempt was made 
by the learned counsel for the respon- 


dent to assail the decision of the trial- 


Court on issue No. 1. Both the Single 
Judge and the Division Bench had 
given concurrent findings against the 
respondent on that point. The res- 
pondent cannot be permitted to re- 
agitate the matter before us. 


6. We accordingly allow this 
appeal, set aside the judgment and 
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decree of the Division Bench and res- 
tore that of the trial court. The ap- 
pellant will further be granted a de- 
claration that he is entitled to the 
salary and allowances for the period 
subsequent to the date of the decree 
of.the learned Single Judge of the 
High Court to the date of his superan- 
nuation. The appellant will be entitl- 
ed to his costs in this court. _ 

Appeal allowed. 
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S. M. SIKRI, V. BHARGAVA AND 
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Ram Narain and others, Appel- 
Tants v. The State of U. P., Respondent. 

Criminal Appeal No. 17 of 1€70, 
D/- 11-12-1970. 

(A) Penal Code (1860), S. 302 — 
Appellate Court’s interference with an 
order.of the Trial Court awarding 
lesser: penalty in a murder case is jus- 
tified 'only when its - inadequacy (as 
manifested by the facts and circums- 
tances of the case) results in a failure 
of justice. (Para 5) 

(B) Constitution of India, Art. 136 
— The Supreme Court will cure High 
Court enhancing a sentence at the in- 
stance of a private complainant- when 
the State does not seek enhancement 
and the Trial Court awarding lesser 
punishment has practised no deviation 
from recognised principles and has 
caused no failure of justice. 

Mr. A. S. R. Chari, Sr. Advocate, 
(Mr. B. R. G. K. Achar, Advocate, with 
him), for Appellants: Mr. O. P. Rena, 
Advocate, for Respondent. 

The following Judgment of the 
Court was delivered by 

DUA, J.: In this appeal by spezial 
leave we are only concerned with the 
question -of sentence imposed on ap- 
pellants 1, 2 and 3 by the High Court. 
They are Ram Narain son of Menni 
Lal Ahir, Babulal son of Bhikhari Ahir 
and Nankau son of Manni Lal. Spe- 
cial leave was declined to the other 
convicts who had applied along with 
the present appellants. i 

2. Eight persons were triec in 
the Court of the lst ‘Temporary Ses- 


*(Cri. Appeals Nos. 483, 484 and 58) of 
1967 and Cri. Revn. No. 475 of 1367, 
D/- 15-9-1969 — All) 
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sions Judge, Kanpur for the murder of 
one Bitta. The three appellants with 
whom we are now concerned were 
alleged to have been armed respective- 
ly with deadly weapons like gandasa, 
sword and ballam. They were charged 
under Section 148, I. P. C. with having 
formed an unlawful assembly along 
with the five co-accused with the 
common object of committing the 
murder of the deceased. They were 
further charged under Section 302 
read with Section 149, I. P. C. for 
committing the said murder. 


3. At the trial evidence was 
Ted to show that five accused persons 
had direct enmity with the deceased 
and about the remaining three it was 
admitted that Shivnath, accused, is the 
brother of the wife of Rarneshwar, ac- 
cused, and Jai Jai Ram and Nankau 
(one of the appellants here) are’ 
cousins of the accused Rameshwar and 
Babulal. The actual occurrence took 
place at 3.30 a.m. on the night between 
17th and 18th April, 1966. Prosecu- 
tion evidence was . led to show that 
Rameshwar, Shivnath, Baboo alias 
Babua and Jailal pressed zhe deceased 
with their lathis when the three appel- 
lants along with Lallu, accused, who 
was armed with a lathi inflicted in- 
juries on the deceased killing him. The 
trial Court came to the conelusion that 
all the eight accused persons had 
motive for kiling the deceased and 
that they had jointly committed his 
murder after forming an unlawful as- 
sembly with the common object of do- 
ing so. In considering the question of 
sentence that Court took the view that 
all the accused. were equally guilty of 
murder and it made no difference as to 
who actually gave the blow with the 
gandasa, sword or the ballam or as 
to who pressed the victim with lathis. 
The final conclusions of the trial 
Court may be stated in its own words: 

“Considering the entire evidence 
on the record and the circumstances 
of the case, I have come to the conclu- 
sion that all the eight aczused jointly 
committed the murder of Bitta after 
forming an unlawful assembly of 
which the common object was to com- 
mit the murder of Bitta and this of- 
fence was committed by all of them 
in prosecution of the said common 
object of the unlawful assembly form- 
ed by them. Thus all the accused are 
clearly guilty of the offence of rioting 
and murder with which they stand 
charged. : - 
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Coming to the question of sentence 
itis to be noted that all the accused 
are equally guilty so far as the offence 
of murder is concerned irrespective of 
the fact whether some particular ac- 
cused actually gave blow of a gandasa 
or a sword or a ballam or pressed the 
victim with a lathi. As most of the 
accused had some cause of grievance 
against the deceased and because no 
revolting cruelty was 
the dead body of the deceased after 
he had died, the lesser penalty for 
murder, that is life imprisonment 
would meet the ends of justice in this 
case” 


4 The eight convicted persons 
appealed to the High Court by three 
separate appeals and the complainant 
Mahabir preferred a criminal revision 
for enhancement of the sentence im- 
posed on WNankau, Ramnarain and 
Babula] with whom we are concerned 
in this appeal The High Court dis- 
missed the appeal preferred by the 
convicts and allowed the criminal revi- 
sion as a result of which the sentence 
on the present three appellants was 
enhanced to one of death. After dis- 
cussing the injuries caused. to the de- 
ceased the High Court observed: 


“From the above it is evident 
that each of these appellants Nankau, 
Ramnarain and Babulal inflicted fatal 
injuries on Bitta which were in- 
dividually sufficient to cause his death- 
The murder of Bitta was cold-blood- 
ed and a premeditated one. We are ac- 
cordingly of the opinion that the three 
appellants Nankau, Ramnarain and 
Babulal each inflicted fatal injuries on 
Bitta and, deserve the extreme penalty 
of deat 

5. We are asked by Shri Chari, 
learned counsel for the appellants, to 
set aside the sentence of death and 
restore that of life imprisonment im- 
posed by the trial Court. The question 
of sentence, it is well settled, is always 
a matter of judicial discretion of the 
trial Court within the statutory limits. 
In the case of murder the discretion 
is limited to two alternatives for the 


sentence can be either one of death or 


of imprisonment for life. The proper 
exercise of discretion in this -respect 
is generally a matter of some difficulty. 
This discretion has, however, like all 
discretions, to be exercised on a pro- 
per consideration of all the relevant 
facts and circumstances keeping in 
view the broad objective of the sen- 
tence being neither too severe nor too 
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committed on’ 


A.I.R. 


lenient. If the reasons for awarding 
the lesser penalty by the trial Court 
in case of murder are such on which 
a judicial mind may appropriately do 
so then the appellate Court is not 
expected to enhance the sentence and 
impose the extreme penalty of death. 
Merely because the appellate Court 
feels that left to itself it would have 
preferred to impose the sentence of 
death is by itself and without more 
not a sufficient ground to justify en- 
hancement. It is only when the sen- 
tence appears on the facts and circum- 
stances of the case to be so manifest- 
ly inadequate as to have resulted in 
failure of justice that enhancement of 
the sentence may be justified by the 
appellate Eont 

6. In the present case reasons 
given by the learned Sessions Judge 
for imposing the lesser penalty appear 
to us to be such that a judicial mind 
may well do so; they are neither con- 
trary to any well-established princi- 
ple nor so erroneous as to persuade 
us to hold that the sentence imposed 
is manifestly inadequate. It has to be 
remembered that under the existing 
law in cases of murder it is not neces- 
sary for the Court to give reasons 
for not imposing the extreme penalty 
of death and the discretion of the 
Court in awarding the lesser penalty 
is, therefore, wider than before the 
amendment of the law in this respect. 
It is further noteworthy that the State 
had not considered it proper to ask 
for enhancement of the sentence. The 
High Court was moved by private com- 
plainant who was apparently inspired 
by considerations of private venge- 
ance. The High Court appears to have 
ignored this aspect. 

7. It is true that this Court 
normally does not interfere with the 
discretion exercised by the High Court 
on the question of sentence even though 
the same has been enhanced but 
where the trial Court has exercised its 
discretion on proper consideration of 
the material on record and its order 
cannot be described to be either con- 
trary to recognised principle or other- 
wise having caused: failure of justice 
and further when the State does not 
consider that the ends of justice re- 


. quire enhancement of the sentence but 


the High Court interferes at the 
instance of a private ‘complainant this 
Court would be fully justified in con- 
sidering for itself the propriety of the 
sentence as enhanced by the High 
Court. In our view the High Court 
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was in error in enhancing the sentence 
of the three appellants from life im- 
prisonment to that of death. We ac- 
cordingly allow the appeal and setting 
aside the sentence of death, restore 
the sentence of life imprisonment im- 
posed by the trial Court. 

Appeal allowed. 


AIR 1971 SUPREME COURT 759 
(V 58 C 152) 
(From: Gujarat)* 
P TAGANT TT REDDY AND 
. D. DUA, JJ. 

Patel TA Naran, Appellant v. 
Kalyan Karsan and another, Respsn- 
dents. 

Criminal Appeal No. 104 of 1668, 
D/- 18-1-1971. 

(A) Constitution of India Art. 134 
m Normally Supreme Court does not 
review evidence in criminal appeals 
unless there is some illegality or grave 
irregularity or some serious lapse on 
the part of Courts below in marshal- 
ling or evaluating evidence and the 


Supreme Court feels justified in re- 
viewing it in the larger interests of 
justice. (Pare 4) 


(B) Constitution of India, Art. 134 
~— Additional evidence which would 
be futile in face of direct evidence on 
record cannot be allowed in criminal 
appeal before Supreme Court waen 
no cogent ground for delay is made 
out and no cause of justice requires it. 
(X Ref: Supreme Court Rules, O. 47). 

(Para 6) 

(C) Constitution of India, Art. 134 
—- Concurrent conclusions of Couris 
below when not tainted with any in- 
firmity are binding on Supreme Court. 

(Para 7) 

Mr. G. D. Gupta, Advocate, for 
Appellant; M/s. S. K. Dholakia, and 
S. P. Nayar, Advocates, for Resron- 
dent No. 2. 

The following Judgment of the 
Court was delivered by 


DUA, J.: — The appellant, Patel 
Uka Naran, was the President of the 
Sultanpur Juth Vividh Karyakari 
Sahkari Mandli (hereinafter called the 
Mandli) on January 22, 1966, having 
held that office for nearly 7 or 8 years 
till August 31, 1966 when he was suc- 


*(Crimin inal Revision Ne. 438 of 1367, 


D/- 14-11-1967 — Gui.) 
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ceeded by Arjan Limba. Kalyan 
Karamshi (complainant) an illiterate 
agriculturist was a shareholder of the 
Mandli. He had taken a loan of 
Rs. 800/- from the Mandli and in 
January, 1966, Rs. 1,215.72 (inclusive 


` of interest upto January 15, 1966 and 


expenses for notice, ete.) were due 
from him on account of this loan. On 
January 10, 1966 he was given a notice 
by the Mandlito pay this amount 
within eight days from its receipt fail- 
ing which it was threatened that the 
amount would be recovered by pro- 
ceedings for recovery of revenues. It 
was pointed out that the Mandli had 
obtained a certificate to recover the 
amount according to revenue proceed- 
ings. To avoid unnecessary additional 
expense the complainant was request- 
ed to make arrangements for paying 
the amount. On January 22, 1966, 
Bhagvanji Vithaldas was the Secre- 
tary of the Mandli. These facts are 
not disputed. According to the prose- 
cution case on January 22, 1966 the 
complainant went to the Mandli Office. 
and paid to the appellant Rs. 1,220/- 
(12 currency notes of Rs. 100/- each 
and two currency notes of Rs. 10/- 
each) who gave him a receipt for the 
amount scribed by a clerk and signed 
by the appellant with the seal of the 
Mandli thereon: Ex. P/13. The Secre- 
tary was not present in the office on 
that day and that is why a pucca 
receipt for this amount was not issued. 
The appellant told the complainant 
that after adjusting the account the 
amount received in excess would be 
returned to him The complainant, 
feeling satisfied went home with the 
kutcha receipt. On October 29, 1966 
after the appellant had. ceased to be 
the President of the Mandli and Arjan 
Limba had taken over, a notice Ex. 
P/15 described as the last notice was 
sent by the Mandli to the complainant 
informing him that Rs. 415.73 had 
become due as interest on the princi- 
pal amount of Rs. 800/~ upto January 
15, 1966 and requiring' hirn to pay the 
principal and interest accrued upto the 
date of payment and also the expenses 
of the notice. This notice further 
pointed out that earlier a notice dated 
January 10, 1966 had been sent to 
the complainant on which no action 
was taken by him and as the debt had 
become barred by time, a certificate 
had already been received by the 
Mandli for recovering the amount “by 
attachment according to land revenue 
proceedings’. It was emphasised that 
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if the amount was not paid the Mandili 
-would be .obliged to take attachment 
proceedings. On the complainant in- 
forming the Mandli of the payment 
having already been made by him and 
enclosing a copy of the receipt (Ex. 
P/13), the Secretary of the 
wrote back on December 5, 1966 inti- 
mating to the complainant that the 
amount of the receipt had not been 
credited in the account books on the 
date of the receipt or thereafter. He 
was informed that he might take 
- such further action in the matter 
as he liked. It may be pointed 
out here that Bhagvanji Vithal 
das, who was the Secretary on 
January 22, 1966 had since died and 
he was succeeded | by  Bhikhalal 
Shamjibhai (P. W. 4) sometime in 
March, 1967 as deposed by him. On 
December 20, 1966 the complainant 
received a letter from the Registrar 
of Co-operative Societies, Rajkot ask- 
ing him to institute a complaint in res- 
pect of the payment of Rs. 1,220/- made 
by him to Uka Naran, the ex-Presi- 
dent of the Mandli promising him the 
necessary assistance in the matter. 
Three days later the complaint, out of 
which the present appeal arises, was 
_ instituted and after trial the Judicial 
Magistrate, First Class, Gondal, con- 
victed-the appellant on September 22, 
1967 of an offence under Section 409, 
I. P. C. sentencing him to simple im- 
prisonment for one year and fine of 
Rs. 2,000/-, with further simple impri- 
sonment for two months in case of 
default in payment of fine. Out of the 
fine, if realised, Rs. 1,220/- were 
directed to be paid to the complainant. 
That Court also convicted him of an 
offence under Section 420, I. P, C. im- 
posing a sentence of simple imprison- 
ment for two months. 

2. On appeal the Sessions 
Judge, Rajkot set aside the appel- 
Jant’s conviction under Section 420, 
I. P. C. and converted his conviction 
under Section 409 to one under Sec- 
tion 406, I. P. C. and also reduced the 
sentence to simple imprisonment for 
9 months. The fine was also reduced 
to Rs. 1,500/- and it was directed that 
out of the fine, if realised, Rs. 1,220/- 
be paid to the Mandli instead of the 
complainant. The appellant’s revision 
to the High Court of Gujarat was 
summarily rejected on April 19, 1967 
and leave to appeal to this Court was 
- declined on December 19, 1967. The 
appellant secured special leave to 
appeal to this Court on May 3, 1368. 


Mandli * 


A.I. BR. 


3, The appellant had denied 
receipt of the sum of Rs. 1,220/- and 
execution of the receipt, Ex. P/13.. But 
the trial Court and the Sessions Court 
on appeal, concurrently found that the 
receipt was signed by the appellant 
after receiving the amount of Rs. 
1,220/-. The evidence of the com- 
plainant Kalyan Karamshi (P. W. 1) 
and of Narain Chaggan (P. W. 2) the 
tolat of the Mandli who had scribed 
the receipt, in whose presence the 
amount of Rs. 1,220/- was paid by the 
complainant to the appellant and who 
had put the seal of the Mandli on the 
receipt was believed by both the 
Courts. The receipt was accordingly 
held to be genuine and not forged as 
suggested by the appellant. The plea 
of the appellant that he was not pre- 
sent at Sultanpur on January 22, 1966 
but was at Kodinar was found by both 
the Courts to be untrustworthy. The 
learned Sessions Judge, while reject- 
ing the plea of the receipt being forg- 
ed also took. notice of the fact that dur- 
ing the trial different positive sug- 
gestions were made by the appellant 
in regard to the forgery of the receipt. 


Ae In this Court the appellant’s 
Tearned counsel was unable to make 
out any special ground for re-apprai- 
sal and re-examination of the evidence 
afresh and for review of the concur- 
rent conclusions of the two Courts 
below. This Court, it may be re- 
membered, normally does not proceed 
to review the evidence in appeals in 
criminal cases unless there is some il- 
legality or grave irregularity or some 
serious lapse on the part of the Court 
below in marshalling or evaluating the 
evidence and feels justified in adopt- 
ing such a course in the larger in- 
terests of justice. We find no such 
extraordinary circumstance in this 
ease impelling us to re-examine the 
evidence in order to determine its 
credibility. 


5. The only point which ‘the 
appellant’s counsel pressed and did so 
with a certain degree of persistence, 
is that after the new President of the 
Mandli had taken over the charge, the 
debts due to the Mandli were got veri- 
Hed and the debtors were personally 
called for the purpose of verification. 
The counsel desired this Court to 
summon the records of the verifica- 
tion proceedings to see if the com- 
plainant had been summoned and if 
his debt was verified in his presence. 
In case it was so verified, then the 


-> 
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story of the payment of Rs. 1,220/- to 
the appellant on January 22, 1366 
must, according to the appellant’s 
counsel, be held to be false. His apsli- 
cation under Order 47 of the Supreme 
Court Rules made on January 4, 1971 
prayed for permission to the appel- 
lant to rely on verification report a 
copy of which was filed with the spe- 
cial leave petition and on all the an- 
nexures and documents mentioned 
eg iss 

Now Jayantilal, a senior 
ae in the Rajkot District Regis- 
trar’s office, was examined by the 
appellant as D. W. 1. He produce a 
copy of the verification report Ex. 43 
dated September 11, 1966, relating to 
the enquiry held by the new Manag- 
ing Committee into the advances made 
by it. Neither in the trial Court nor 
on appeal in the Sessions Court was 
any point sought to be made on behalf 
of the appellant with any seriousness 
on the basis of this report. In the 
special leave petition in this Court in 
paragraph 7 it was averred that the 
verification report conclusively proves 
the petitioner’s innocence. It is stated 
there that the new Managing Commit- 
tee verified the debts due to ic on 
September 11, 1966 and some of the 
debts were verified by the Committee 
by calling the debtors personally. 
Those who could not come were serv- 
ed with notices for the purpose of 
verifying the amounts due from them. 
The report Ex. 43, as produced at the 
trial was incomplete because it did not 
contain the list of the persons served 
with notices. According to the arpel- 
ants averments the . complainant’s 
name does not appear in the list of per- 
sons served with notices for the pur- 
pose of verifying the debts due from 
them and since the complainant had 
admittedly received the notice of 
demand for the amount due as per 
Ex. P/15 it is sought to be inferred 
that his claim had been verified by 
calling him personally. In that event, 
according to the appellant, the receipt, 
Ex. P/13, must be held to be a forged 
document. This reasoning is prima 
facie unacceptable. It may be recalled 
- that as soon as the complainant receiv- 
ed Ex. P/15 on October 29, 1965 he 
immediately informed the Mandli 
about the payment and also forwarded 
a copy of the receipt and on learning 
that the amount had not been credited 
in his acéount he lodged the complaint. 
We have not been able to appreciate 
how this demand notice can establish 
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the forged nature of tħe receipt. On 
this view we do not consider it neces- 
sary to refer in detail to the order of 
this Court dated September 21, 1970 
in this appeal `on which the 'appel- 
lant’s counsel attempted to rely. 
Suffice it to say that on that date after 
hearing the appellant’s counsel a 
Bench of this Court of which one of us 
was a member directed the office to 
send for the records of the. Mandli 
mentioned in the report (Ex. P/43) in- 
cluding the annexures and also any 
further report that might be found on 
the record. On December 15, 1970 on 
a representation by the appellant’s 
counsel it was ordered that he should 
make an application before the close of 
the Court for adducing additional 
evidence. This order was not complied 
with. The application presented on 
January 4, 1971 is not accompanied by 
any prayer to condone the delay. In 
any event in face of the direct evidence 
of P. W. 1 and P. W. 2 regarding the 
payment of the amount by the com- 
plainant to the appellant and execu- 
tion of the receipt, in our view, it is 
futile for the appellant to rely on 
verification enquiry proceedings. 


. Ex. P/43 does not help the appellant 


and there is no cogent ground made 
out for, nor does the cause of justice 
require, the production af any addi- 
tional evidence as desired by the ap- 
pellant. The application dated Janu- 
ary 4, 1971 is without merit and is re- 
jected. ih 
OL The concurrent conclusions 
of the two Courts below are not 
tainted with any infirmity and they 
are binding on this Court. This appeal 
must, therefore, be dismissed. The 
appellant should surrender to his bail 
bond to undergo the remaining 
sentence of imprisonmen:. 

Appe2al dismissed. 


AIR 1971 SUPREME COURT 761 
(V 58 C 153) 
` (From: AIR 1967 Punj 345) 
M. HIDAYATULLAH, C. J., A. N. 
RAY AND I. D. DUA, JJ. 
_ Jugraj Singh and another, Appel- 
fants v. Jaswant Singh and others, 
Respondents. 
Civil Appeal No. 198 of 1967, D/- 
16-3-1970. 


(A) Evidence Act (1872), Ss. 85, 


114 — Registration Act (1908), Sec. 33 


LN/LN/F952/70/SSG/T 
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— Power of attorney for execution 
and presentation of doeument for 
registration — Anthentication — Pre- 
sumpticn — Endorsement of Notary 
Public that it had been subscribed and 
sworn before him — There is pre- 
sumption that he must have satisfied 
himself in discharge of his official 
duties that the person executing it is 
the proper person — Fact that he does 
not say so in his endorsement is not 
material. (Paras 6, 7) 

(B) Evidence Act (1872), Sec. 85 
— Registration Act (1908), Sections 32, 
33 — Execution and presentation of 
sale deed for registration Vendor 
in U. S. A. — First power of attorney 
not duly authenticated Second 
power of attorney duly authenticated 
and noticing first being defective and 
Same being ratified — Second power 
validates transaction and registration 
even though both being earlier to 
second power Such ratification 
relates back to date of act done and 
agent is put in same position as if he 
had authority to do it at that date — 
legality in registration held cured — 
1901 AC 241 and (1843) 6 M and G 
236, Applied; AIR 1931 PC 52, Dis- 
tinguished. (Paras 8, 9, 11) 

(C) Specific Relief Act (1877), Sec- 
tion 42 — Suit for declaration that 
defendants are neither owners of land 
nor they have right to get the same 
as per certain order of S. D. O. acting 
as Coliector — Plaintiff neither asking 
for cancellation of order nor for any 


injunction — Such a suit will be hit 
by Section 42. {Para 11) 


(D) Civil P. C. (1908), Order 1, 
Rule 3 — Suit for declaration that 
transferees from mortgagors’ son is not 
owner of suit land — Mortgagor’s son 
though not a necessary party is pro- 
per party — Suit only against trans- 
ferees held to be not properly framed. 

(Para 12) 
Cases Referred: Chronological Paras 
(1950) ATR 1950 All 524 (V 37) 
= 1950 All LJ 466, Wali 
Mohammad v. Jamal Uddin 3 
(1931) AIR 1931 PC 52 (V 18) 
= 58 Ind App 58, Dottie Karan 
v. Lachmi Prasad Sinha 
(1901) 1901 AC 241 = 70 LJKB 
662, Keighley Maxsted and Co. 
v. Durant 
(1843) 6 M & G 236 = 12 LJCP 
306, Wilson v. Tumman 


M/s. Hardev Singh, H. L. Kapoor 


and Dhul Chand, Advocates, for Ap- 
pellants; Mr. Bishan Narain, Sr. Advo- 


4, 10 


[Pr. 1] Jugraj Singh v. Jaswant Singh (Hidayatullah C. J.) 


A. TL. R- 


cate (M/s. Sadhu Singh Bireswar 
Bhattacharya and Jagmohan Khanna, 
Advocates, with him), for Respondents. 


The following Judgment of the 
Court was delivered by 


HIDAYATULLAH, C. J.: This is 
an appeal against the judgment of a 
‘earned single Judge of the High Court 
of Punjab dated December 14, 1966 
confirming the dismissal of a suit fil- 
ed by the appellants. The facts of the 
case are as follows: 


: One Bhag Singh mortgaged cer- 
tain lands to Ran Jang Singh in the 
year 1923. On September, 6, 1961 one 
Vernon Seth Chotia, son of Bhag 
Singh executed a power of attorney in 
California, U.S.A. authorising Sardar 
Kartar Singh Chawla, an advocate of 
this Court, to sell the property and to 
execute the sale deed and present it 
for registration. This power of attor- 
ney was witnessed by one Daniel E. 
Cooper. On the strength of this docu- 
rent, Sardar Kartar Singh Chawla 
executed the sale deed on May 30, 1963 
in favour of the respondents in this 
appeal. He presented it for registra- 
tion and the document was registered. 
The vendees thereupon sought to re- 
deem the mortgage and applied under 
S. 9 of the Punjab Redemption of 
Mortgages Act, 1913. They deposited 
the entire amount due under the mort- 
gage in the Collectors court and we 
understand that the amount is still ly- 
ing there, because of the later proceed- 
ings from which this appeal arises 
The Collector ordered the redemption 
of the mortgage. The Appellants who 
are the sons of the original mortgagee 
thereupon filed a suit under S. 12 of 
the Act on August 7, 1963. It is neces- 
sary to refer to their petition of plaint, 
not with a view to finding out what 
they stated there, but to see what 
reliefs they claimed in the suit. In 
para 10 of the petition of plaint, the 
appellants as plaintiffs stated: 

“The plaintiffs pray that a decree 
for declaration to the effect that the de- 
fendants are neither the owners of the 
above mentioned land nor they have 
any right to get the aforesaid land 
redeemed as per the orders of the 


S.D.O. Mukatsar exercising the 
powers of Collector, dated the 6th 
August, 1963 which is ilegal and 


against law and the plaintiffs are not 
bound by it and neither the défendants 
are entitled to take possession of the 
aforesaid land in accordance with that 
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order, be passed in favour of the plain- 
tiffs against the defendants with cos:s.” 


2. While this suit was still 
pending and because of the challenge 
to the power of attorney on the ground 
that it had not been properly auth=n- 
ticated under the law, a fresh power 
of attorney was executed by Vernon 
Seth Chotia on March 23, 1964 in 
favour of Sardar Kartar Singh 
Chawla, The second power of attor- 
ney was subscribed and sworr to 
before the Notary Public in and for 
the County of Alameda, State of Cali- 
fornia. The Clerk of the Court as re- 
quired by the laws of California ap- 
pended a certificate that the Notary 
Public had duly given the certificate in 
acknowledgment of the executior of 
the power of attorney by Vernon Seth 
Chotia. The endorsement of the Notary 
Public reads: 

“Subscribed and sworn to beore 
me this 23rd day of March 1964 

Betly J. Botelko 

Notary Public in and for the Ceun- 
ty of Alameda, State of California” 
This second power of attorney was 
produced in the suit and the court of 
first instance ordered the dismissal of 
the suit, because it was of opinion that 
the transfer in favour of the redeem- 
ing mortgagors by Vernon Chotia was 
thereafter flawless. Appeal in the Dis- 
trict Court and a second appeal iied 
in the High Court . failed. This 
appeal has been brought by special 
leave. 

3. Mr Hardev Singh in argu- 
ing the appeal referred to the provi- 
sions of S. 85 of the Indian Evid2nce 
Act which provides that a Court shall 
presume that every dozument purport- 
ing to be a power of attorney and to 
have been executed before and auth- 
enticated by a Notary Public was July 
executed and authenticated. He con- 
tended that authentication of the 
power of attorney had to be in a par- 
ticular form, and that it was not suffi- 
cient that a witness should have sign- 
ed the document, be he a Notary Pub- 
lic or any other. It ought to have been 
signed by the persons named in S5. 85 
and should have been authenticated 
properly. He admitted that there was 
no prescribed form of authenticetion, 
but he relied upon a ruling of the Al- 
lahabad High Court reported in Wali 
Mohammad v. Jamal Uddin, AIR 1950 
All 524, whereitis stated that authen- 
tication means that the person who 
authenticates must satisfy himself 
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about the identity of the person exe- 
cuting or making the document. He 
argued that the authentication should 
have shown on its face that the Notary 
Public had satisfied himself that Ver- 
non Chotia was the real person who 
had signed the power of attorney 
before him. He contended, therefore, 
that the first power of attorney was 
invalid because it was not authenticat- 
ed before any of the persans named in 
S. 85 and the second power of attor- 
ney was invalid, because it did not 
show on its face that the Notary Pub- 
Tic had satisfied himself that it was 
Vernon Chotia who executed the docu- 
ment. He also contended that, in any 
event, the execution of the second 
power of attorney was ineffective after 
the expiry of four months during 
which registration had to be obtained 
and further that the act of Mr. 
Chawla in presenting the document for 
registration under the invalid first 
power of attorney could not be cured 
by the execution of a second power of 
attorney.” 

4, Mr. Hardev Singh referred 
us to the provisions of Sections 32 and 
33 of the Indian Registration Act. 
Under Section 32, it is provided that 
a document to be registered, whether 
the registration is compulsory or op- 
tional, must be by the presentation at 
the proper registration office either by 
some pérson executing or claiming 
under the same or by the agent of such 
person, representative or assign, duly 
authorised by power-of-attorney exe- 
cuted and authenticated in the manner 
therein mentioned. His contention 
was that for a proper registration, 
due presentation was a condition pre- 
cedent and that presentation could 
only be either by the executant, that 
is the Principal who conveyed under 
the deed or a duly constituted re- 
presentative under a power of attor- 
ney properly executed. He refer- 
red then to Section 33 which says that 
if the principal at the time of execu- 
tion does not reside in India the 
power of attorney will be recognised 
only if it is executed before and 
authenticated by a Notary Public. In 
other words, his contention was that 
power of attorney for purpose of pre- 
sentation of a document for registra- 
tion as also for its execution must be 
a properly authenticated document 
and in the case of a person residing 
abroad, it must be a document execut- 
ed by the Principal before the Notary 
Public and attested and authentieated 
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by the Notary Public after due proof 
of the identity of the person making 
the document. He relied further upon 
the ruling in Dottie Karan v. Lachmi 
Prasad Sinha, 58 Ind App 58 = (AIR 
1931 PC 52) and contended that if a 
power of attorney under which a docu- 
ment was presented and got register- 
ed, were found to be defective, then 
the registration would. be of no conse- 
. quence, „because the registering officer 
would lack jurisdiction to register the 
document. 


© 5 These are the stages by 
which Mr. Hardev Singh contended 
that registration in this case was in- 
effective, that the vendees derived no 
title and therefore they had no title 
to claim redemption either under the 
Punjab Redemption of Mortgages Act 
or otherwise. These contentions were 
also raised in the High Court and the 
two Courts below, but ‘were concur- 
rently rejected. ` 


6. . It is plain that presentation 
for registration - could be, either by 
the Principal or by a duly constituted 
attorney. It is equally plain that a 


proper power of attorney duly authen- 


ticated as required by law had to be 
made before power could be conferred 
on another either to execute the docu- 
ment or to present it for registration. 
That indeed is the law. 

T. The short question in this 
case is whether Mr. Chawla possessed 
such a power of attorney for execut- 
ing the document and for presentation 
of it for registration. Now, if we were 
to take into account the first power 
of attorney which was executed .in his 
favour on May 30, 1963, we would be 
forced to say that it did not comply 
with the requirements of the law and 
was ineffective to clothe Mr. Chawla 
with the authority to execute the sale 
deed or to present it for registration. 


That power of attorney was not au-" 


thenticated as required by Section 33 
of the Indian Registration Act which 
in the case of an Indian residing 
abroad, requires that the document 
should be authenticated by a Notary 
Public. The document only bore the 
signature of a witness without any- 
thing to show that he was a Notary 
Public. In any event there was no 
authentication by the Notary Public 
(if he was one) in the manner which 
the law would consider adequate. The 
second power of attorney however 
does show that it was executed before 
a proper Notary Public who com- 


‘the act of the principal, if 
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plied with the laws of California and 
authenticated the document as requir- 
ed by that law. We are satisfied that 
that power of attorney is also duly 
authenticated in accordance with our 
laws. The only complaint is that 
the Notary Publie did not say in his 
endorsement that Mr. Chawla had ‘been 
identified to his satisfaction. But that 
flows from the fact that he endorsed 
on the document that it had been sub- 
scribed and sworn before him. There 
is a presumption of regularity of 


- official acts and we are satisfied’ that 


he must have satisfied himself in the 
discharge of his duties that the person 
who was executing it was the proper 
person. This makes the second power 
of attorney valid and effective both 
under Section 85 of the Indian Evi- 
dence Act and Section 33 of the 
Indian Registration Act. 


8. The only question is whe- 
ther the second power of attorney was 
effective to render valid the transac- 
tion of sale and the registration of the 
document both earlier than the power 
of attorney. In our judgment, it would 
be so. Mr. Hardev Singh does not 
read into this matter the fact of ratifi- 
cation by Vernon Seth Chotia of his 
earlier power of attorney. The second 
power of attorney states in express 
terms that the first power of attorney 
was defective and was being ratified. 
‘Vernon Seth Chotia also stated in the 
second power of attorney that the act 
of Mr. Chawla would be his act which 
included not only the making of the 
document but also the presentation of 
that document. -Now the law is quite 
clear that ratification relates back to 
the original act provided there is a dis- 
closed principal and this has been 
stated nowhere better than by Lord 
Macnaghten in Keighley Maxsted and 
Co. v. Durant, 1901 AC 241 at pp. 246, 
247, quoting Tindal, C. J. in Wilson v. 
Tumman, (1843) 6 M & G 236 at p. 


“That an act done, for another, by 
a person though without any pre- 
cedent authority whatever, becomes 
subse- 
quently ratified by him, is the known 
and well established rule of law. In 
that case the principal is bound by the 
act, whether it be for his detriment or 
his advantage, and whether it be 
founded on a tort or on a contract, to 
the same effect as be, and with all the 
consequences which follow from, the 
same act done by his previous autho- 
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rity. And so by a wholesome and ccn- 
venient fiction, a person ratifying the 
act of another, who, without authority 
has made a contract openly and avcw- 
edly on his behalf, is deemed. -to 3e, 
though in fact he was not, a party to 
the contract”. | 
Relation back of an act of ratification 
was expressly accepted in this case. 
Other cases have been summarised in 
the manual of the Law and Practice 
of Power of Attorney issued by zhe 
Council of Chartered Institute of 
Secretaries. This follows from he 
maxim of law “Omnis ratihabitio re- 
trotrahitur et mandato priori aequi- 
paratur” that is to say, ratification is 
thrown back tothe date of the act dcne, 
and the agent is put in the same posi- 
tion as if he had authority to do the 
act at the time the act was done by 
him. The learned authors quote the 
case of the House of Lords which we 
have above cited and add to it cer- 
tain other cases with which we do not 
consider necessary to encumber his 
judgment. 

9, Tt therefore follows that the 
second power of attorney was a valid 
document and it authorised Mr. 
Chawla to execute the document as 
well as to present it for registration. 
This being a document ratifying a 
former inconclusive act related bacs to 
the time when the first document ‘was 
made and cured the illegality in the 
presentation for registration which had 
taken place. 

10. The case of the Privy 
Council on which great reliance was 


placed, namely, 58 Ind App 58 
= (AIR 1931 PC 52) (cit. subra) 
no doubt states that presenta- 


tion by a person who is not properly 
authorised by a power of attorney is 
ineffective and the registration void, 
but there the Judicial Committee was 
not considering the case of a subse- 
quent ratification. They were only 
concerned with an invalid document 
and nothing more. If there had been 
ratification, the other principle to 
which we have adverted here would 
have been taken note of and the 
decision would probably have been 
different. 

11. In these circumstances, we 
are satisfied that there was proper 
execution of the document and regis- 
tration. It is hardly necessary in view 
of our decision, to say anything more 
about this case. We ére also satisfied 
that the appellants were not entitled 
to a declaration. We have reproduc- 
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ed the paragraph in which the reliefs 
were asked in the plaint. It will be 
noticed that they neither asked for 
the cancellation of the order of the 
Collector nor for any injunction, two 
of the reliefs which they were en- 
titled to ask in the case in addition to 
the declaration. Such a suit would be 
hit by Section 42 of the Srecific Relief 
Act and we would be quite in a posi- 
tion to deny them the declaration 
without these specific reliefs. Indeed 
they had only to ask for the setting 
aside of the order. 

12.. Further, this is obviously 
an unmeritorious suit on the part of 
the mortgagees. They are after all 
mortgagees and redemption has been 
offered to them by a person who is 
the son of the original mortgagor and 
who has resorted to the quick remedy 
of the Redemption Act, for getting the 
mortgage redeemed. This mortgage 
took place as far back as 1923 and we 
are now in the year 1970. It is ob- 
vious that over the years this pro- 
perty must have appreciated consi- 
derably in value. The intention of 
the mortgagees is to retain the pro- 
perty as long as they can by raising 
technical objections in the way of the 
mortgagors seeking to redeem it. Fur- 
ther again the appellants as plain- 
tiffs in the case joined the trans- 
ferees from Vernon Seth Chotia but 
made no attempt to join Vernon Seth 
Chotia, the son of the original mort- 
gagor. The suit could be only pro- 
perly framed with all the parties before 
the Court. In our opinion, even if Ver- 
non Seth Chotia was not a necessary 
party, he was at least a proper party. 
If he had been brought before the 
court, we would have known from 
him whether he had given the au- 
thority to execute the document and 
he could have adopted the act of 
Sardar Chawla by ratifying it again. 
The suit was not properly framed. 
For all these reasons, the appeal has 
no merits and it fails and will be 
dismissed with costs. 

13. We are surprised to note 
that the learned Judge inthe High 
Court did not award costs. Normally 
costs should follow the avent and it 
is not the rule that costs should be 
left to be borne to the parties. Here 
a case was decided against one of 
the parties in a contentious matter, 
ue costs should have been award- 


Appeal dismissed. 
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(From: Punjab)* 


J. M. SHELAT AND 
C. A. VAIDIALINGAM, JJ. 


The State of Punjab, Appellant v. 
Kishan Das, Respondent. : 


Civil Appeal No. 359 of 1967, Dj/- 
19-1-1971. i 


(A) Constitution of India, Art. 311 
(@) — ‘Reduction in rank’ means re- 
duction from a higher to a lower rank 
or post and not merely losing places 
in rank or cadre — For punishment 
of forfeiture of approved service 
resulting in less of higher salary or 
reducing chances of promotion to 
higher post remedy lies under rele- 
vant service rules and not under Arti- 
cle 311 (2) — AIR 1959 Orissa 167, 
Overruled; ATR 1958 SC 36, Relied on; 
Case law discussed. (Paras 9 and 13) 


(B) Civil Services 
Police Service Rules (1959), Rule 16.1 
— ‘Reduction’ and ‘forfeiture 
of approved service for incre- 
ment? are two distinct and sepa- 
rate punishments — Second 
cause notice is essential under Rule 
16.24, Clause (ix) only in case of dis- 
Mmissal or reduction in rank — Punish- 
ment of forfeiture of approved service 
imposed en a constable reducing his 
salary to the starting point in the time- 
scale is not a reduction in rank. 

- (Paras 4, 12) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 77 (V 57). 
= (1970) 1 SCR 220, Debesh 
Chandra Das v. Union of India 11 
(1966) ATR 1966 SC 1197 (V 53) 
= (1966) 3 SCR 61, Shitla S. 
Srivastava v. North Eastern 
Railway 
(1964) AIR 1964 SC 423 (V 51) 
= (1964) 4 SCR 598, P. C. 
Wadhawa v. Union of India 10 
(1962) ATR 1962 SC 8 (V 49) =. 
(1962) 1 SCR 886, Shri Madhav 
Laxman Vaikunthe v. State of 
Mysore : 
(1962) AIR 1962 SC 1704 (V 49) 
= (1963) 1 SCR.437, The High 
Court, Calcutta v. Amal Kumar 
Roy . 


E E ar ee 

*(Civil Misc. No. 1144-C of 1966 in 
Second Appeal No. 340 of 1966, D/- 
29-7-1966 — Puni.) _ 
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— Punjab. 
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A.L R. 


(1959) ATR 1959 Orissa 167 (V 46) 
= ILR (1959) Cut 89, Rup- 
narain Singh v. State of 
_ Orissa 2, 12, 13 
(1958) .ATR 1958 SC 36 (V 45 
= 1958 SCR 828, Parshotam 
Lal Dhingra v. Union of India 


(1943) AIR 1943 FC 18 (V 30) = 
(1943) 5 FCR 7, Afzalur Rah- 
man v. Emperor -12 


Mr. V. C. Mahajan, Advocate, for 
Appellant; Mr. A. K. Nag, Advocate, 
for Respondent. : 


The following Judgment of the 


Court was delivered by 


SHELAT, J.: — The respondent 
was at all material times a constable 
in the Punjab Police Service and was 
posted at Ambala. In November, 1960, 
he was served with a charge-sheet 
attributing to him arrogance towards 
his superior officers and indiscipline. 
A departmental enquiry was admitted- 
ly held in accordance with the proce- 
dure laid down therefor in the 
Punjab Police Rules, 1934. The said 
charges having been held to have been 
proved, an order followed forfeiting 
his ‘entire service with permanent 
effect. This meant bringing down his 
salary to Rs. 45/- per month, which 
would be the salary payable to a 
constable at the starting point of his 
service. An appeal by him. before the 
Deputy Inspector-General having 
failed, he filed a suit in the Court of 
Sub-Judge, Ambala 


2. The suit was on the basis 
that the said order amounted to reduc- 
tion in rank, that therefore, Article 311 
(2) of the Constitution was attracted 
and that no show cause notice against 
the action proposed against him having 
been served upon him before the 
said order was passed, the order was 
vitiated and was bad. The Trial 
Court accepted this contention and 
decreed the suit. An appeal by . the 
appellant-State failed as the District 
Judge, relying on Rupnarain Singh v. 
State of Orissa, AIR 1959 Orissa 167, 
held that the said order amounted to 
reduction in rank and the respondent 
was therefore entitled to the proce- 
dural safeguards laid down in Arti- 
cle 311 (2). A second appeal by the 
State before the High Court was sum- 
marily rejected. Hence, this appeal 
founded on special leave granted by 
this Court. 

3. ‘The only question arising in 
this appeal, the facts not being in dis- 


6, 12, 13 
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pute, is whether the order forfeiting 
the respondent’s service, which meant 
reducing his salary to the starting 
point in the time-scale for constables, 
amounted to reduction in rank within 
the meaning of Article 311 (2). The 
respondent being a constable, there 
was no question of his being reduced 
from a higher post or rank to a lower 
post or rank. The order, none-the-less, 
reduced the emoluments received by 
him as it deprived him of the incre- 
ments earned by him as a result of <he 
approved service, he had put in, having 
been forfeited. It also affected his 
seniority, and therefore, chances of 
promotion. The question is, whetaer 
for that reason the order is tantamount 
to reduction in rank attracting Arti- 
cle 311 (2). 


a Rule 1.13 of the Punjab 
Police Service Rules (hereinafter 
referred to as the Rules) provides that 
a “Gazetted Police Officer’ means a 
police officer appointed under Section 
4 of Article V of 1861, and includes 
the Inspector-General, Deputy Inspec- 
tors-General, Assistant Inspectors- 
General, Superintendents, Assistant 
Superintendents and Deputy Superin- 
tendents. The expression “enro_led 
police officer” means police officers ap- 
pointed under Section 7 of the said 
Act and includes inspectors, sergeants, 
sub-inspectors, assistant sub-inspectors, 
head constables and constables. The 
expression “upper subordinate” in- 
cludes all enrolled police officers of 
and above the rank of assistant sub- 
inspector, and the expression “lower 
subordinate” includes all other enroll- 
ed police officers There is thus a 
hierarchy in the Police Service of the 
State comprised of several posts, the 


post of a constable being the last rung - 


in the ladder. Rule 13.1, which deals 
with promotion of police officers from 
one rank to another, provides that 
such promotions from one rank to an- 
. other and from one grade to another 
in the same rank shall be made by 
selection tempered by seniority. Cl 3 
of that rule lays down that. for pur- 
poses of regulating promotion amongst 
enrolled police officers, six promction 
lists, A, B, C, D, E and F should be 
maintained. Lists A, B, C and D are 
meant to regulate promotion to the 
selection grade of constables and to 
the rank of head constables and assis- 
tant sub-inspectors. List E regu ates 
promotion to the rank of sub-inspector 
and List F regulates promotion to 
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the rank of Inspector. Rule 13.5 deals 


with promotion of constables to selec- 
tion grade and Rule 13.6 provides that 
a list, called List A, shall be main- 
tained by each Superintendent of 
Police of Constables eligible under 
Rule 13.5 for promotion to the selec- 
tion grade of constables. Rule 13.7 
provides for a list, called List B, divid- 
ed into two parts, namely, selection 
grade constables considered suitable as 
candidates for the Lower School course 
at the Police Training School, and con- 
stables, selection or time-scale, consi- 
dered suitable for drill and other spe- 
cial courses at the Police Training 
School. Rule 13.8 lays down that pro- 
motion to the post of head constable 
has to be made in accordance with the 
principle described in sub-rules (1) and 
(2) of Rule 13.1. Rule 13.8-A provides 
that infliction of any major punish- 
ment would be a bar to admission to 
or retention in lists A, B or C. Rule 
16.1 lays down diverse punishments 
which can be awarded to members of 
the service in accordance with the pro- 
visions contained in these Rules These 
punishments are: (1) dismissal, (2) re- 
duction, (3) stoppage of increment or 
forfeiture of approved service for in- 
crement, (4) entry of censure, (5) con- 
finement to quarters for a period not 
exceeding 15 days, (6) extra guards, 
fatigue or other duty, and punish- 
ment drill for certain cays. Under 
Rule 16.1 (3), a major punishment 
means any authorised punishment of 
reduction, withholding of increments, 
forfeiture of approved service, dis- 
missal and every judicial conviction on 
a criminal charge. Rule 16.4 defines 
‘reduction’ and provides that a police 
officer may be reduced (a) to a lower 
rank (except in the case of ser- 
geants and of constables on the time- 
scale), (b) from the selection grade of 
a rank to the time-scale of the same 
rank, (c) if in a graded rank to a lower 
position in the seniority list of his 
grade or to a lower grade in his rank. 
Rule 16.5 provides that the increment 
of a police officer on a time-scale may 
be withheld as a punishment. 
Clause (2) of that rule provides that 
approved service for increment may 
be forfeited, either temporarily or 
permanently, and such forfeiture may 
entail either the deferment of an in- 
crement or increments or a reduction 
in pay. It further provides that the 
order must state whether the forfeiture 
of approved service is to ke permanent, 
or, if not, the period for which it has 
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been forfeited. Thus, under Rr. 16.4 
and 16.5 the two punishments of re- 
duction and forfeiture of service are 
two distinct punishments. Rule 16.24 
lays down the procedure to be followed 
in departmental enquiries. Clause (ix) 
ofthat Rule clearly provides that it is 
only in the case of an order of dismis- 
sal or reduction in rank that a second 
show cause notice against the proposed 
action against a police officer has to 
be served before an order is passed 
against him. Such a second show 
cause notice is, therefore, not requir- 
ed to be served in the case of other 
major or minor punishments. There is 
no dispute that in the present case the 
‘procedure laid down in these Rules 
and applicable to the respondent was 
followed. 


5.- The contention, however, 
was that though the Rules distinguish 
the two punishments of reduction and 
forfeiture of service and treat them as 
distinct, there were certain decisions 
of this Court which have held that for 
an order to amount to reduction in 
rank within the meaning of Art. 311 
(2) it was not necessary that it must 
actually reduce a Government servant 
-from a higher to a lower post or rank, 
and that even if the order affected 
adversely his seniority or chances of 
promotion within the rank or cadre to 
which he belongs, it would still con- 
stitute reduction in rank. 


6. Parshottam Lal Dhingra v. 
Union of India, 1958 SCR 828 = (AIR 
1958 SC 36) was one such case on 
which counsel leaned heavily. But 
the question there was whether the 


reversion of the appellant from Class II. 


service, wherein he was at the rele- 
vant time officiating, to Class III ser- 
vice to which he permanently belong- 
ed, amounted to punishment, and 
therefore, attracted Art. 311 (2). The 
decision laid down the principle that 
reduction in rank would be punish- 
ment if it carried with it penal conse- 
quences and that the two tests to be 
applied were (1) whether the servant 
had the right to the post or rank, and 
(2) whether evil consequences, such as 
forfeiture of pay or allowances, loss of 
seniority in his substantive rank, stop- 
page or postponement of future chan- 


ces of promotion followed as a result . 


of reduction in rank. The appellant in 
that case was holding an officiating 
post and had therefore no right under 
the Railway Code to continue in it. The 
Court held that since under the gene- 
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ral law such appointment was termin- 
able at any time on reasonable notice, 
the reduction could not operate as a 
forfeiture of any right, and therefore, 
the order could not be said to have 
visited him with any evil consequences. 
Consequently, it did not amount to 
reduction in rank by way of punish- 
ment. The decision also laid down 
that the words “dismissal”, “removal” 
and “reduction in rank’ used in Arti- 
cle 311 (2) were words of art, having 
technical meanings, they having been 
adopted from service rules prevailing 
earlier, such as Classification Rules of 
1920 and 1930. and having therefore 
acquired well-known meanings. Under 
those rules, dismissal, removal and 
reduction in rank were major punish- 
ments providing special procedural 
protection. On examination of the 
history of the service rules, Sec- 
tion 96B (i) of the Government of 
India Act, 1915 and Section 240 of 
the 1935 Act, the Court held that 
“both at the date of the commence- 
ment of the 1935 Act and of our Con- 
stitution the words “dismissed”, “re- 
moved” and “reduced in rank”, as 
used in the service rules, were well 
understood as signifying or denoting 
the three major punishments which 
could be inflicted on Government 
servants”. The decision concluded 
that “the principle is that when a 
servant has right to a post or to a 
rank either under the terms of the 
contract of employment, express or 
implied, or under the rules governing 
the conditions of his service, the termi- 
nation of the service of such a servant 
or the reduction to a lower post is by 
itself and prima facie a punishment, 
for it operates as a forfeiture of his 
right to hold that post or that rank 
and to get the emoluments and other 
benefits attached thereto.” The pass- 
age in the judgment emphasised before 
us was: y 

_ “A rečuction in rank likewise may 
be by way of punishment or it may be 
an innocucus thing. I£ the Govern- 
ment servant has a right. to a parti- 
cular rank, then the very reduction 
from that rank will operate as a penal- 
ty, for he will then lose the emolu- 
ments and privileges of that rank. If, 
however, he has no right to the parti- 
cular rank, his reduction from an offi- 
ciating higher rank to his substantive 
lower rank will not ordinarily be a 
punishment. But the mere fact that: 
the servant has no title to the post or 
the rank and the Government has, by 
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contract, express or implied, or under 
the rules, the right to reduce him t> a 
lower post does not mean that an 
order of reduction of a servant to a 
Tower post or rank cannot in any vir- 
cumstances be a punishment. The real 
test for determining whether the reduc- 
tion in such cases is or is not by way 
of punishment is to find out if the 
order for the reduction also visits the 
servant with any penal consequences.” 
‘According to this decision, reduction in 
rank within the meaning of Art. 311 
(2) means reduction from a higher to 
a lower rank or post in the hierarchy 
of the service to which a Government 
servant seeking protection of that erti- 
cle belongs and not reduction in the 
same rank, e.g., losing places in senio- 
Tity in the rank to which he belongs. 


T7. Shri Madhav Laxman ‘/ai- 
kunthe v. State of Mysore, (1962) 1 
SCR 886 = (AIR 1962 SC 8) ano-her 
decision relied on by counsel, was a 
case of a Mamlatdar, officiating =s a 
District Deputy Collector. His rever- 
sion from the officiating post to his 
permanent post was held to be punish- 
ment attracting Article 311 (2). This 
was a clear case of reduction in rank 
as the reversion brought down the 
appellant from a higher to a lcwer 
post. It did not merely affect his 
seniority or the stage at which he was 
fin the time-scale to which he belonged 
in the hierarchy of service. 


8. The decision in point really 
fis the High Court, Calcutta v. Amal 
Kumar Roy, (1963) 1 SCR 437 = (AIR 
1962 SC 1704) where the responcent, 
a Munsif, was excluded by the High 
Court from consideration for the post 
of a Subordinate Judge for a year 
thereby depriving him eight places in 
the cadre of Subordinate Judges when 
he was appointed an Additional Subor- 
dinate Judge. The respondent’s zon- 
tention was that such an exclusion 
amounted to withholding of promction 
or reduction in rank. The first part 
of the contention was rejected on the 
ground that he had no right to pro- 
motion and the second on the ground 
that deprivation of eight places in 
seniority in the same rank did not 
constitute reduction in rank. This 
decision was followed in Shitla S. Sri- 
vastava v. North Eastern Railway, 
(1966) 3 SCR 61 = (AIR 1966 SC 1197) 
where it was held that the removal of 
the appellant’s name from a provi- 
sional panel of persons for consicera- 
tion for higher posts did not atz-ract 
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Article 311 (2) as it did not amount to 
reduction in rank. The Court held 
that the expression “ranx” in Arti- 
cle 311 (2) had reference to a person’s 
classification: and not his particular 
Place in the same cadre in the hier- 
archy of the service to which he 
belongs. 

9. Tt is thus clear that reduc- 
tion in rank within the meaning of 
Article 311 (2), as the expression itself 
suggests, means reduction from a 
higher to a lower rank or post and not 
merely losing places in the rank or 
cadre to which the Government servant 
belongs, and consequently, his seniority 
within such cadre or rank. This 
would be so, even if as a result of the 
Government’s action he loses a higher 
salary or. his chances of promotion to 
a higher post are reduced. For such 
action, the remedy would be under the 
rules governing the service and not 
under Article 311 (2) as such action 
does not amount to reduction in rank 
as understood for the purposes of 
Article 311 (2). E 
10. Counsel for the respon- 
dent, however, argued that there were 
other decisions which have held other- 
wise and assisted him. P. C. Wadhwa 
v. Union of India, (1964) 4 SCR 598 = 
(AIR 1964 SC 423) was one such deci- 
sion which, he thought, assisted him. 
In that case, the appellant was officiat- 
ing in the senior time-scale and was 
posted at Ferozepore as an Additional 
Superintendent of Polica. In July, 
1958, he was reverted to his substan- 
tive post. The reason for the rever- 
sion was that he was tried as a 
Superintendent of Police and was 
found to be immature. The record 
showed that the reversion was not due 
to the return of the permanent incum- 
bent from leave or deputation or for 
any other administrative reason and 
other officers junior to him continued 
in the senior time-scale while he was 
reverted. The record also revealed 
that an enquiry was not resorted to 
only for the reason that it would take 
a long time. His contention in these 
circumstances was that his reversion 
amounted to reduction in rank. That 
was accepted because it would seem 
from the facts that the reversion was 
from senior time-scale to junior time- 
scale of the service. Though both the 
posts were cadre posts in the Police 
Service, the reversion was from the 
post of the Additional Superintendent 
of Police to one of Assistant Superin- 
tendent of Police, the former obviously 
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being a post higher than the latter. 
Although both the posts were in the 
same cadre, promotion from the junior 
to the senior time-scale was by senio- 
rity. It is clear, therefore, that ap- 
pointment of one in the junior time- 
scale to a post in the senior time-scale 
was promotion, and therefore, appoint- 
ment to a higher post. Such is not, 
however, the position in the instant 
case. 


11. Debesh Chandra Das v. 
Union of India, AIR 1970 SC 77 was 
another decision relied upon by Mr. 
Nag. The appellant there was the 
Chief Secretary of Assam and a mem- 
ber of the Indian Civil Service. He 
was appointed a Secretary in the 
Union Government, a tenure post, the 
tenure period of which was to expire 
in July, 1969. In September, 1966, he 
was asked to choose between rever- 
sion to the service of his parent State 
or compulsory retirement. He com- 
plained against the order by a writ 
petition contending that the order was 
a stigma and amounted to reduction 
in rank, which, therefore, could not be 
passed without undergoing the proce- 
dure laid down in Article 311 (2). His 
appointment as the Secretary at the 
Centre was not by way of deputation 
but was by way of appointment to a 
tenure post. This Court held, on an 
examination of the rules, that cadres 
for the Indian Administrative Services 
were to be found in the States only, 
that there were no cadres in the Gov- 
ernment of India, that a few of them 
were, however, intended to serve at 
the Centre and when they did so, they 
enjoyed better emoluments and better 
status. Such an appointment, the 
Court held, meant promotion to a 
higher post. In the circumstances, the 
order amounted to the appellant’s re- 
duction from a higher to a lesser rank. 


This, again was a case where the Gov- 


ernment servant was reverted from a 
post higher than the post of the Chief 
Secretary, Assam, and not a reduction 
in the same time-scale post or depriva- 
tion of places in the same time-scale 
post thereby adversely affecting his 
seniority therein or chances of promo- 
tion. 


12. The decision of the High 
Court of Orissa in AIR 1959 Orissa 167 
would apparently assist the respon- 
dent, for the impugned order there 
was similar’ to the one in the instant 
case. That order directed that the 
petitioner, who was then serving as a 
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forester, be reduced to the lowest 
scale of Rs. 50/- in the scale of pay of 
Rs. 50-2-70 fixed for the foresters. 
The High Court upheld the conten- 
tions of the petitioner, viz., (1) that 
the order was punishment, and (2) that 
it amounted to reduction in rank with- 


in the meaning of Section 240 (3) of 


the 1935 Act and Article 311 (2). 
These conclusions were reached on 
two premises. The first was that 
Rule 2 of the Bihar and Orissa Sub- 
ordinate Services Discipline and 
Appeal Rules in Clause (iii) provided, 
amongst others, the punishment of 
“reduction toa lower post or time 
scale or to a lower stage in the time- 
scale”. Following the decision in 
Afzalur Rahman v. Emperor, AIR 
1943 FC 18 where the Court had 
observed that in construing Section 240 
of the 1935 Act, the longstanding ser- 
vice practice based on statutory rules 
in force long before the passing of the 
1935 Act, and which were continued 
in force by that Act, should be con- 
sidered, the High Court held that the 
expression “reduction in rank” in Sec- 
tion 240 (3) must also include reduc- 
tion to a lower stage in the tirne-scale 
as Rule 2 (iii) had treated reduction to 
a lower post and “reduction to a 
lower stage in the time-scale’ as one 
kind of punishment. Such a reason- 
ing does not apply to the present case 
because Rule 16.1 of the Punjab 
Police Rules makes a clear distinction 
between “reduction” and stoppage of 
increment or forfeiture of approved 
service for increment, the two being 
distinct and separate punishments per- 
missible under that Rule. The second 
premise upon which the High Court 
reached the said conclusions rested on 
the observations in Dhingra’s case, 
1958 SCR 828 = (AIR 1958 SC 36) 
wherein this Court laid down the cri- 
terion to judge whether an order is 
a punishment or not by observing 
that it would be punishment if the 
order entailed or provided for forfei- 
ture of pay or allowances or loss of 
seniority in his substantive rank. or 
stoppage or postponement of his future 
chances of promotion. The passage 
relied on by the High Court laid down 
determinants for treating an order as 
one of punishment and not a test for 
reduction in rank. As already stated, 
in Dhingra’s case, 1958 SCR 828 = 
(AIR 1958 SC 36) the impugned order 
was held to be one of reduction in 
rank because the appellant there was 
reduced from Class II to Class HI 
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service, i.e, from a higher to a 
lower post, the time-scales of the two 
posts being different. The reduction 
of rank was held not to be a purish- 
tment because the appellant was not 
entitled to the better post wherein he 
was merely officiating and therefore 
did not visit him with any evil eccnse- 
quences. The observations relied on 
by the High Court thus related to the 
question whether the impugned order 
was one of punishment and not for 
deciding whether it amounted to a 
reduction in rank and were, therefore, 
not apposite. The basis for the second 
premise of the High Court, there“ore, 
was not correct and therefore, cannot 
help the respondent. 


13. The aforesaid analysis of 
the decisions leads us to the conclusion 
that the expression “reduction in 
rank” in Article 311 (2) has to be 
construed according to the well-esta- 
blished meaning it has acquired, as in 
the case of the other two express_ons, 
namely, ‘dismissal’ and ‘removal’ in 
that article, under the various service 
rules and the provisions in that rezard 
in the Constitution Acts of 1915 and 
1935. The expression “reduction in 
rank” in the article, therefore, means 
reduction from a higher to a lower 
rank or post when imposed as a penal- 
ty. Therefore, an order forfeiting the 
past service which has earned a Gov- 
ernment servant increments in the 
post or rank he holds, howsoever ad- 
verse it is to him, affecting his 
seniority within the rank to which he 
belongs or his future chances of pro- 
motion, does not attract the ar-icle. 
His remedy, therefore. is confined to 
the rules of service governing his vost. 
In our view, neither Parshotam Lal 
Dhingra’s case, 1958 SCR 828 = AIR 
1958 SC 36) nor Rupnarain Singh’s 
case, AIR 1959 Orissa 167 assists the 
respondent, as the first does not lay 
down what he contended and the 
second was not correctly decided. 


14. The result is that the 
State’s appeal succeeds and must be 
allowed. Consequently, the respon- 
dent’s suit has to be dismissed. Im the 
circumstances of the case, however, 
there will be no order as to costs. 


Appeal allowed. 
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Om Parkash and others, Appel- 
lants v. Union of India and others, 
Respondents, ; 

Civil Appeal No. 264 of 1967, D/- 
2-12-1970. 

(A) Interpretation of Statutes 
Conferment of specific power without 
prejudice to generality of general 
power already specified — Specific 
power is only illustrative and does 
not restrict general power in any way. 
ATR 1945 PC 156, Rel. on; AIR 1970 
SC 1978, Dist. (Para 5) 

(B) Displaced Persons (Compensa- 
tion and Rehabilitation) Act (1954), 
Sections 19, 24, 22 — Section Officer- 
cum-Managing Officer can cancel 
under Section 19, allotment based on 
oral verification if relevant revenue 
records justify such course — Chief 
Settlement Commissioner can also can- 
cel such allotment under Section 24. 


On the basis of an oral verifica- 
tion some land was allotted to a per- 
son. Subsequently the Section Offi- 
cer-cum-Managing Officer, relying on 
Fard Tagsim and Khasra Girdawari, 
discovered that an area of some acres 
was in excess of what the allottee was 
entitled to. He cancelled the allot- 
ment to the extent of the excess. The 
appellate authority in appeal against 
that order referred the matter to the 
Chief Settlement Commissioner who 
acting under Section 24 cancelled the 
order of allotment to the extent of the 
excess. He also relied on Fard Taqsim 
and Khasra Girdawari. The appeal 
was thereafter dismissed. 


Held, the oral verification was 
subject to correction,. variation and 
cancellation if revenue records justifi- 
ed such a course. The Fard Taqsim 
was an important revenue record and 
the Section Officer-cum-Managing Or- 
cer as well as the Chief Settlement 
Commissioner were right in placing 
reliance on the Fard Taqsim and 
Khasra Girdawari. Both of them had 
jurisdiction to cancel the allotment 
under Sections 19 and 24 respectively. 
The appellate authority was also right 


*(Civil Writ No. 1383 of 1966, D/- 
28-7-1966 — Punj.) 
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in referring the matter to the Chief 
Settlement Commissioner. Civil Writ 
No. 1383/1966, D/- 28-7-1966 (Punj), 
Affirmed. (Paras 4, 7, 10, 11, 12) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1978 (V 57) 

= (1970) 1 SCJ 927, .. Estate 

Development Ltd. v. Union of i 

India 6 
(1966) AIR 1966 SC 1445 (V 53) 

= (1966) 3 SCR 198, Ramesh 


v. Gendalal Motilal Patnik i 
(1945) AIR 1945 PC 156 (V 32) 

= 72 Ind App 241, King 

Emperor v. Sibnath Banerjee 5 


M/s. Bhawani Lal, S. R. Agarwal 
and E. C. Agrawala, Advocates, for 
Appellants; Mr. Ram Panjwani, Advo- 
cate, for Respondents. 

The following Judgment of the 
Court was delivered by: 

P. JAGANMOHAN REDDY, J: — 
This appeal is against. the order. of 
cancellation of the allotment made in 
favour of the Appellant’s father in 
1948 under the Displaced Persons 
(Compensation and Rehabilitation) 
Act, 1954 (hereinafter called the Act) 
in the following circumstances: : 


After the partition of India in 
1947 the Appellant’s father Shri Ram 
Chander filed a claim in respect of the 
land which was owned and left behind 
by him in Pakistan. In respect of this 
claim land measuring 49.2 Standard 
acres was allotted to him in village 
Pasina Kalan, Tehsil Panipat, District 
Karnal. Soon thereafter the Appel- 
lant’s father, after this allotment died 
in 1948 leaving the Appellants and 
their brother Shri Ved Prakash as the 
only legal heirs. After the proprie- 
tary rights were conferred upon the 
Appellants, Ved Prakash sold his 


share of the land to Appellants Nos. - 


2 and 3 by Registered sale deed dated 
27th November, 1957. It appears that 
the Section Officer-cum-Managing Offi- 
cer, Department of Rehabilitation, 
Jullundur Respondent No. 4 while 
verifying the claim discovered that an 
area of 15-174 standard acres was in 
excess of what the Appellants were 
actually entitled to, having regard to 
the nature of the -land left by their 
father in Pakistan which was not 
wholly canal irrigated but comprised 
of Banjar Jadid, Banjar Qadim and 
Ghair Mumkin land and accordingly 
he reopened the allotment and cancel- 
led it to the extent of the excess 
Against this order the appellants filed 
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an appeal to Respondent 3 challenging 
the jurisdiction of Respondent 4, the 
Section Officer-cum-Managing Officer 
to pass an ‘order cancelling permanent 
rights conferred on them. Respondent 
3 however referred the matter to Res- 
pondent 2—the Chief Settlement Com- 
missioner, Punjab on 31-7-1964 who 
acting under Section 24 (1) of the Act 
cancelled the order of allotment to the 
extent of 15-17} standard acres out of 
the area allotted to Appellant’s father. 
Thereafter the appeal filed by the Ap- 
pellants was dismissed by Respon- 
dent 3 as infructuous. A revision 
against the order of the Respondent 2 
was preferred to the Central Govern- 
ment under Section 33 of the Act 
which was also rejected on the 27th 
May 1966. The Appellants thereafter 
filed a Writ Petition in the High 
Court of Punjab for the issuance of a 
writ of -certiorari for quashing the 
orders passed by the- Respondents 1 to 
4 which was dismissed in limine by a 
Bench of that Court on the 28th July 
1966. Subsequently another Bench of 
the same Court however, granted a 
certificate to appeal to this Court under 
Article 133 of the Constitution of India 
in as much as following the Judgment 
of this Court in Ramesh v. Gendalal 
Motilal Patnik, AIR 1966 SC 1445, it 
was held that the order of dismissal in 
limine was a final order and the value 
of the subject matter in dispute being 
Rs. 20,000/- the Appellant was declar- 
ed to be entitled to the grant of a certi- 
ficate to appeal as a matter of right. 

2. It is contended before us by 
Shri Bhamari Lal learned Advocate for 
the Appellants that once proprietary 
rights have been conferred upon the 


. Appellants in respect of the entire area 


of the land which is allotted to them, 
the Section Officer-cum-Managing 
Cfficer had no jurisdiction to cancel the 
allotment and if this is so the High 
Court ought to have quashed that 
order in exercise of the jurisdiction 
vested in it under Article 226 of the 
Constitution of India. It is also con- 
tended that Respondent 3 was not justi- 
fied in making a reference to Respon- 
dent 2 for cancelling the proprietary 
rights conferred upon the Appellants 
because if Respondent 4 had no juris- 
diction to cancel the order, he had 
also no jurisdiction to cancel the allot- 
ment except to cancel the order of 
Respondent 4. Further the reference 
made by Respondent 3 to Respondent 2 
is equally bad because under Sec. 19 


P 
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of the Act read with Rule 102 of the 
Displaced Persons Compensation & 
Rehabilitation Rules, it is for the Sec- 
tion Officer-cum-Managing Officer Res- 
pondent 4 to refer the matter to Res- 
pondent 2, as such the reference by 
Respondent 3 to Respondent 2.is bad 
in law. 


3. Lastly it was contended that 
the authorities were in error in hold- 
ing that there was no material ior 
them to hold that the land which was 
owned by the Appellani’s father in 
Pakistan was not canal irrigated land 
because the first Fard Taqsim received 
from the Pakistan authorities did not 
even show the name of the Appellar:t’s 
father as owner of any land in Pakis- 
tan and when the second Fard Taqsim 
was received by the Rehabilitation 
authorities from Pakistan they did 
show the Appellant’s father as owner 
of the land but Khasra Girdawari 
which was received with it did not 
show the entire land as canal irrigat- 
ed. In these circumstances it was 
urged that no reliance could be placed 
upon these contradictory documents 
which were sent by Pakistan authori- 
ties from time to time. The learned 
Advocate also contended that the Lest 
evidence which could have shown the 
classification of the land owned by the 
Appellant’s father was the ‘Shud Kar’ 
entries of the canal Department which 
would corroborate the Appellant’s con- 
tention that the entire land was canal 
irrigated but when these documents 
were sent for, the Pakistan authori-ies 
said that the ‘Shud Kar’ had been 
destroyed and subsequently the Deputy 
Commissioner for India in Pakistan 
had informed that the Pakistan autno- 
rities were not co-operative in suprly- 
ing the entries in ‘Shud Kar’. It was 
also contended by the learned Advo- 
eate that the Jamabandi papers which 
are the most important Revenue 
records ought to have been looked into 
instead of the Fard Taqsim and’ the 
Khasra Girdawari and if so examined 
the Jamabandi papers would have 
shown that the land which the Appel- 
Jant’s father owned was canal lanc. 


4, It is not denied that the 
Appellant’s father obtained the alot- 
ment on the basis of an oral verifica- 
tion of his claim under 3 categories — 
Quasi- permanent, Temporary and 
Reserve. This oral verification is sub- 
ject to correction, variation and can- 
‘cellation if subsequently relevant 
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revenue records which were called for 
from the Pakistan authorities justified 
such a course. The Section Officer- 
cum-Managing Officer could therefore 
under Section 19 of the Act cancel any 
allotment or terminate any lease or 
amend the terms of any lease or allot- 
ment under which any evacuee pro- 
perty was allotted. The Chief Settle- 
ment Commissioner had also the 
powers under sub-section (1) of Sec- 
tion 24 of the Act to call for the 
records at any time of the proceedings 
under the Act in which an officer 
specified therein has passed an order, 
for the purpose of satisfying himself 
as to the legality or propriety of any 
such order and may pass such order 
in. relation thereto as he thinks fit. 
Sub-section (2) further provides as 
follows: 

“Without prejudice to the gene- 
rality of the foregoing power under 
sub-section (1), if the Chief Settle- 
ment Commissioner is satisfied that 
any order for payment of compensa- 
tion to a displaced person or any 
lease or allotment granted to such a 
person has been obtained by him by 
means of fraud, false representation 
or concealment of any material fact, 
then, notwithstanding anything con- 
tained in this Act, the Chief Settle- 
ment Commissioner: may pass an order 
directing that no compensation shall 
be paid to such a person or reducing 
the amount of compensation to be paid 
to him, or as the case may be, can- 
celling the lease or allotment granted 
to him; and if it is found that a dis- 
placed person has been paid compen- 
sation which is not payable to him, or 
which is in excess of the amount pay- 
able to him, such amount or excess, as 
the case may be, may, on a certificate 
issued by the Chief Settlement Com- 
missioner, be recovered in the same 
manner as an arrear of land revenue”. 


5. It is therefore contended 
relying on sub-section (2) that inas- 
much as no fraud or false representa- 
tion or concealment of any material 
fact has been alleged or proved in 
this case, the Chief Settlement Com- 
missioner cannot exercise the revi- 
sionary power under Section 24. This 
contention in our view has no validi- 
ty. It is a well-established proposi- 
tion of law that where a specific power 
is conferred without prejudice to the 
generality of the general powers al- 
ready specified, the particular power 
is only illustrative and does not in any 
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way restrict the general power. The 
Federal Court had in Talpade’s case 
indicated the contrary but the Privy 
Council in King Emperor v. Sibnath 
Banerjee, 72 Ind App 241 = (AIR. 1945 
PC 156) observed at page 258: - 


“Their Lordships are unable to 
agree with the learned Chief Justice 
of the Federal Court on his statement 
of the relative positions of sub-sec- 
tions (1) and (2) of Section 2 of the 
Defence of India Act, and counsel for 
the respondents in the present appeal 
was unable to support that state- 
ment, or to maintain that Rule 26 was 

- invalid. In the opinion of their Lord- 
ships, the function of sub-section (2) is 
merely an illustrative one; the rule- 
making power is.conferred by sub- 
section (1), and “the rules” which are 
referred to in the opening sentence of 
‘sub-section (2) are the rules which are 
authorized by, and made under, sub- 
section (1); the provisions of sub-sec- 
tion (2) are not restrictive of sub-sec- 
tion (1), as, indeed is expressly stated 
by the words “without prejudice to 
the generality of the powers confer- 
red by sub-section (1y’. 


6. The decision of this Court 
in Estate Development Ltd. v. Union 
of India, (1970) 1 SCJ 927 = (AIR 
1970 SC 1978) did not consider this 
aspect of the matter and was only con- 
cerned with sub-sec. (2) of Section 24 
and consequently it is not of much 
assistance to the Appellants. 


7. In tbis view the contention 
of the learned Advocate that neither 
the Section Officer-cum-Managing Offi- 
cer under Section 19 nor the Chief 







jurisdiction to revise 
their earlier orders, has no force, nor 


ent Commissioner for him to exer- 
cise the power under Section 24 (1) 
of the Act. 


8. On the merits of the case 
there is no doubt that the initial 
‘allotment was made on the assumption 
_that the land belonging to the Appel- 
Jant’s father which was left in Pakistan 
was canal land but as it turned out 
from the records which the Depart- 
ment of Rehabilitation obtained from 
the Pakistan Government the lands 
- owned by the Appellants were not 
entirely canal land but there were 
included in it Banjar Jadid, Banjar 
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Qadim and Ghair Mumkin land, which 
did not entitle the Appellant’s father 
to allotment of 49.2 Standard Acres 
but to a lesser extent. In other words 
the allotment made to the Appellant’s 
father initially was 15-17} standard 
acres in excess of the extent to which 
he was entitled. The Appellant, how- 
ever, as already stated contests this 
findirg. The learned Advocate on 
their behalf has urged before us that 
Fard Taqsim and Khasra Girdawari 
had not correctly indicated either the 
extent of the land or its classification. 
We-co not think this contention is 
tenable. The Chief Settlement Com- 
missioner has in his order dated the 
22nd February 1965 stated that the 
second Fard Taqsim and also Khasra 
Girdawari of 1946-47 showing the 
class of soil abandoned in Pakistan 
was verified after inspection from the 
original records from the Pakistan 
authorities and also by the officials of 
the Indian Government. The Chief 
Settlement Commissioner proceeded to 
observe that on the basis of second 
Fard Taqsim and the latest Khasra 
Girdawari supplied by the Pakistan 
Government it was found that the en- 
tire land abandoned by Shri Ram 
Chand was not canal irrigated in spite 
of the faci that the total area of land 
abandoned by him in Chak No. 708/GB 
was 51-7-8 A. K. M. The kind of soil 
as found out from the Fard Taqsim ~ 
was as under: 


Nehri ©, 29-6-16 AK.M. 
Banjar Jadid `. 14-6-12 -do- 
Banjar Qadim. 6-7-15. 

Ghair Mumkin 0-2-5 


9. On the basis of this informa- 
tion the Appellant will be entitled to 
only 33-104 standard acres and conse- 
quent y there is an excess allotment to 
the extent of 15-174 standard acres. 
The Chief Settlement Commissioner 
also pointed out that on four occa- 
sions the authorities concerned being 
moved by the Appellants had sought 
for and obtained information and in 
so far as ‘Shud Kars’ are concerned 
they were informed that they were 
destroyed after 6 years and that no 
‘Shud kars’ were available for the year 


1947 or before and on the 4th occa- - 


sion when again information was 
sought for with respect to these Shud 
Kar as stated earlier the Deputy Com- 
missioner for India in Pakistan had 
replied that the Pakistan authorities 
were not co-operative in such matters. 
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10. It may be observed that no- 
where was it urged that neither zhe 
Fard Taqsim nor the Khasra Girda- 
wari were not important revenue 
records nor that they do not disclose 
the classification of the land or source 
of irrigation. What was urged was 
jthat the records sent by the Pakistan 
Government were not reliable. We do 
not think that the contention that Fard 
Taqsim and Khasra Girdawari are not 
important documents is justified nor 
can it be said that it is not posssble 
to say what is the nature, extent or 
quality of the land. The learned 
Advocate has referred us to page 49 
of Land Resettlement Manual by 
Tirlok Singh which is said to be a 
standard work. It is therein stated 
that for class of land the entry in the 
Jamabandis is to be followed strictly. 


11. Even the earlier referer.ces 
in the book show that the entries in 
the Jamabandi did not give all the 
necessary details and therefore ceriain 
directions had to be given. It is also 
evidence that details regarding the 
extent distribution and _ classification 
of land could be obtained from Fard 
Taqsim which is also an important 
Revenue record. 


12. A reference to the Punjab 
Land Revenue Act, 1887 would skow 
that a Jamabandi is a Register of 
holding of owners and tenants pregar- 
ed pursuant to Section 31 (2) of the 
Punjab Land Revenue Act, 1887. 
Under Sections 31 to 40 of the said 
Act record of rights and annual reccrds 
are prepared. Jamabandi is part of 
the standing record maintained under 
Section 31 (2). A standing recorc is 
one framed at a settlement made 
before the said Act was passed or in 
pursuance of a notification issued under 
Section 32 of the Act and is consicer- 
ed to be a convenient way of distin- 
guishing it from the annual record, 
an amended edition of the record~of- 
rights prepared for each estate yeerly 
or at such intervals as the Finanzial 
Commissioner may prescribe in which 
all changes which have occurred since 
the standing record was framed are, 
or should be, incorporated. The form 
in which the Jamabandi is to be main- 
tained is given in Land Revenue Eule 
72 in which one of the particulars to 
be given in Column 6 is the “well or 
other means of irrigation” for the 
particular land. Khasra Girdawari -s a 
harvest inspection book. This is given 
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in the Punjab Land Records manual. 
Column 5 requires the class of land 
according to last Jamabandi to be 
shown. A new Khasra Girdawari will 
be brought into use when a new qua- 
drennial Jamabandi has been prepared. 
While Fard Taqsim is prepared under 
the Rules for the preparation and 
maintenance of Fard Taqsim arazi mat- 
ruka made in exercise of the powers 
conferred by Section 46 of the said 
Act. The Fard Taqsim arazi matruka 
of the village would show that Column 
7 requires the “well or other sour- - 
ces of irrigation” to be stated, just 
in the same way as in the Jamabandi 
Col. 6. (The relevant particulars and 
froms of Jamabandi, Khasra Girdawari 
and Fard Taqsim are at pages 199-200, 
361 to 367 and 305-306 respectively of 
the Punjab Land Revenue Act 1887- 
V Edition-1963 by Aggarawala). We 
are however, not concerned with the 
various aspects of these records as it 
is not necessary for us to consider 
them in this case except to the extent 
necessary namely to show that a Fard 
Taqsim is as important a document 
as Jamabandi and gives in so far as 
this case is concerned the relevant 
data for determining whether the 
land owned and left by the Appellant’s 
father was entirely canal land. Both 
the Section Officer-cum-Managing Offi- 
cer as well as the Chief Settlement 
Commissioner therefore, were right in 
placing reliance on the Fard Taqsim 
and Khasra Girdawari to come to the 
conclusion that the entire land belong- 
ing to the Appellant’s father was not 
canal irrigated, and therefore, what 
was allotted was 15-174 standard acres 
in excess. 

13. Even from tke order in 
Revision of the Central Government, 
Department of Rehabilitation dated 
3-3-1966 it is apparent that the Appel- 
lants had again pressed before him 
similar contentions to those urged 
before the Chief Settlement Commis- 
sioner. Shri Nair in a detailed order 
walle dismissing the revision observ- 
ed: f 

“as regards the plea that yet an- 
other opportunity may be given to the 
petitioners to produce some documen- 
tary evidence I am of the opinion 
that in the circumstances explained 
by the Chief Settlement Commis- 
sioner (R) it will hardly serve any 
purpose as the Shud kar of the Canal 
Department on which they rely are 
reported to have been destroyed. 
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However, if there is any cogent docu- 
mentary proof to establish’ that the 
entire land was Nehri, the petitioners 
can place it before the authorities con- 
cerned in order to get their account 
corrected. As matters stand at pre- 
sent which indicate that all possible 
efforts were made to obtain the infor- 
mation from Pakistan, I find no il- 
legality or impropriety in the impugn- 
ed order. The petition is devoid of 
force and is hereby rejected”. 


_ 14 We consider this order to 
be fair and reasonable. There is no 
doubt that it is still open to the Ap- 
pellants to avail of the opportunity 
afforded to them to procure and pro- 
duce such material from which it can 
be established that the entries in the 
Fard Taqsim and Khasra Girdawari 
are not correct or that the lands own- 
ed by the Appellants’ father were 
canal lands entitling the Appellants to 
an allotment of 49.2 standard acres. 
Till then no exception can be taken 
to the orders passed by the concern- 
ed authorities. 
fails and is accordingly dismissed with 
‘costs. g ; = 

Appeal dismissed. 
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AIR 1971 SUPREME COURT 776 
(V 58 C 156) 


(From: Patna)* 


J. C. SHAH C. J. AND $ 
A. N. GROVER, J. 

Raghubanchmani Prasad Narain 
Singh, Appellant v. Ambica Prasad 
Singh (dead) by his Legal representa- 
tives and others, Respondents. 

Civil Appeal No. 1119 of 1965, D/- 
8-12-1970. 

(A) Hindu Law — Alienation — 
‘Alienation by Manager of joint Hindu 
family even without legal necessity is 
voidable and not void. (Para 5) 

(B) Constitution of India, Art. 133 
ses (Concurrent findings of fact 
Interference — Civil P. C. (1908), Sec- 
tion 112. 

The Supreme Court does not dis- 
furb a concurrent finding of fact and 
enter upon a re-appraisal of the evi- 
‘dence. (Para 3) 


ee eae 
(A. F. O. D. No. -246 of 1952, . D/- 
2-2-1959 — Pat.) 


_ ‘AO/AO/G177/70/BNP/M 


— 


The appeal therefore 


(C) Constitution of India, Art. 133 
(1) (a) and (1) (ce) — Certificate of fit- 
ness for appeal. : 

Where the value of the subject 
matter in the Court of First instance 
was Rs. 5,250/- and the judgment of 
the High Court was one of affirmance 
and the case also does not raise the 
substantial question of law, the High 
Court in granting certificate of fitness 
under Article 133 (1) (a) and (1) (c) 
commits a serious error. Further a 
certificate which does not set out the 
grounds in support of the order is 
defective. — (Para 7) 

_ Mr. S. V. Gupte, Sr. Advocate 

(Mr. Naunit Lal, Advocate, with him), 
for Appellant; Mr. D. Goburdhun, 
Advocate, for Respondent No. 2. 

The following Judgment of the 
Court was delivered by 


_ SHAH, C. J.: Raja Bahadur Hari- 

har Prasad Narain Singh hereinafter 
called ‘the Raja’ settled in 1936 an area 
of 15 bighas of land in village Nanour 
Tauzi Nos. 11021 and 11163 out of his 
joint family estate upon Ambica 
Prasad and-Harihar Prasad—herein- 
after called “respondents 1 and 2”. The 
Annual Jama of the land was Rs. 15/-. 
The appellant who is the son of the 
Raja filed in 1942 a suit for partition 
of the joint family estate. The suit 
was compromised. The appellant 
claims that the land settled upon res- 
pondents 1 and 2 were allotted to his 
share by that compromise. In 1946 
the appellant dispossessed respon- 
dents 1 and 2 from the land settled 
upon them. Respondents 1 and 2 com- 
menced an action in the Court of the 
Subordinate Judge, Patna, against the 
appellant and his brother for a decree 
for possession of the land and for 
mesne profits. The appellant by his 
written statement denied the settle- 
ment and set up the plea by respon- 
dents 1 and 2, that he and the mem- 
bers of his family were at all relevant 
times in possession of the land and 
that he had not dispossessed respon- 
dents 1 and 2 as alleged. 

2. The Trial Court decreed the 
suit holding that the land in “dispute 
was” settled upon the respondents 1 
and 2 by the Raja and that the Res- 
pondents 1 and 2 were in possession 
of the land since that date and that 
they were wrongfully dispossessed by 
the appellant. The High Court in ap- 
peal confirmed the findings of the 
Trial Court and dismissed the appeal 
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filed by the appellant. With certifi- 
cate granted by the High Court urder 


Article 135 of the Constitution, this. 


appeal has been preferred. 


3. The decision of the Trial 
Court which was confirmed by the 


High Court proceeded upon apprecia- - 


tion of evidence on questions of fact. 
Both the Courts have held. that there 
was a settlement in favour of respon- 
dents 1 and 2 by the Raja, that Res- 
pondents 1 and 2 were in possession 
of the land since that date, and that 
they had been forcibly dispossessed of 


]the land by the appellant. This Court 


normally does not interfere with ton- 
current findings on questions of fact 
and does not enter upon a re-appraisal 
of the evidence. No ground is made 
out before us for attempting a re- 
appraisal of the evidence. 


4. It was urged thať ever. on 
the findings recorded no decree could 
þe passed in favour of respondents 1 
and 2 because they had failed to 
establish that the lands were settled 
for legal necessity or for benefit to 
the estate of the joint family, and 
since respondents 1 and 2 had failed to 
make out any such case, the suit filed 
by respondents 1 and 2 must fail In 
the written statement as originally 
filed, no plea was raised that the 
settlement amounted to an alienation 
not binding upon the other members. 
There was no issue on that question 
and obviously the Trial Court did not 
decide that question. The High Court 
was of the view that the settlement 
was beneficial to the estate as an act 
of prudent management by the Raja. 
The High Court relied upon several 
circumstances: the fact that respon- 
dents 1 and 2 were the gotias o the 
family of the appellant, that in res- 
pect of certain lands taken away from 
them no consideration had been paid, 
that all along respondents 1 and 2 
helped the zamindar in a previous liti- 
gation and certain promises were made 
to them as reward for services render- 
ed which till then were not rewarded 
and that respondents 1 and 2 usel to 
perform the ceremony of Ghiudhari 
in the family. The High Court fur- 
ther held that the estate was a large 
one and was utilised for supporting 
those families which were loyal to the 
estate, and when lands were s=ttled 
with such families “the Jama charges 
were practically nominal’. In vizw of 
these circumstances the High Court 
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held that the settlement made by the 
Raja was proved to be an act done 
for the benefit of the estate. We see 
no reason to disagree with that find- 
ing of the High Court. 

5. In any event an alienation 
by the Manager of the joint Hindu 
family even without legal necessity is 
voidable and not void. On the find- 
ings of the Trial Court and confirmed 
by the High Court, respondents 1 and 
2 were in possession of the land, since 
the year 1936. The appellant forcib- 
Iy deprived respondents 1 and 2 of 
possession of the land. In the cir- 
cumstances respondents 1 and 2 were 
entitled to be restored to possession of 
the land, unless the appellant in an 
action for partition of the joint family - 
established his claim to the land in 
dispute. No such attempt was made 
by the appellant. 
eas 6. The appeal must therefore 
fail and is dismissed with costs. 

7. It is necessary to invite the 
attention of the High Court that the 
certificate pursuant to which the ap- 
peal has been filed under Article 135 
of the Constitution is plainly defective. 
The High Court merely recorded that 
“the value and nature of the case ful- 
filled the requirements of Article 135 
of the Constitution and the case was 
a fit one for appeal to the Supreme 
Court under Article 133 (1) (a) or Arti- 
cle 133 (1) (c) of the Constitution”. 
This Court has often pointed out that 
a certificate which does rot set out the 
grounds in support of the order grant- 
ing certificate is defective. Article 135 
of the Constitution only invests the 
Supreme Court with jurisdiction in 


-respect of any matter to which the 


provisions of Article 133 or Article 134 
do not apply if jurisdiction and 
powers in relation to that matter were 
exercisable by the Federal Court: im- 
mediately before the commencement 
of the Constitution under any existing 
law. Under Sections 109 and 110 of 
the Code of Civil Procedure an appeal 
did lie to the Federal Court if the 
conditions prescribed thereunder were 
fulfilled. But prima facie, the condi- 
tions of Sections 109 and 110 of thel 
Code of ‘Civil Procedure were not ful- 
filled. The value of the subject 
matter in the Court of First Instance 
was Rs. 5,250/-, and the judgment of 
the High Court was one of affirmance. 
The case raised no substantial ques- 
tion of law. In our judgment, the 
High Court committed a serious error 
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In granting a certificate under Clauses 
(1) (a) and (1) (c) of Article 133 in 
this case. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 778 
(V 58 C 157) 


(From: Madhya Pradesh)* 


S. M. SIKRI, V. BHARGAVA AND 
I. D. DUA, JJ. 


Ratan Lal, Appellant v. The State 
of Madhya Pradesh, Respondent. 


Criminal Appeal No. 135 of 1968, 
D/- 17-12-1970, 

(A) Penal Code (1860), Section 84 
— Plea of unsoundness of mind — 
Burden of proof is on accused. 


The crucial point of time at which 
unsoundness of mind has to be proved 
is the time when the crime is actually 
committed. The burden of proving 
this can be discharged by the accused 
from the circumstances which preced- 
ed, attended and followed the crime. 
AIR 1961 SC 998 and AIR 1964 SC 
1563, Rel. on. (Para 2) 


Held, in view of the testimony of 
defence witnesses the behaviour of the 
accused on the day of occurrence, 
failure of the police to lead evidence 
as to his condition when the accused 
was in custody and the medical evi- 
dence, that the accused was insane 
within the meaning of Section 84. Cr. 
App. No. 143 of 1966, D/- 1-5-1968, 
(M. P., Gwalior Bench), Reversed. 

(Para 14) 


(B) Penal Code (1860), Section 84 
— Plea of unsoundness of mind — 
Homicidal tendency is not neces- 
sary or only sign of insanity. Cr. App. 
No. 143 of 1966, D/- 1-5-1968, (M. P. 
Gwalior Bench), Reversed. (Para 12) 


(C) Penal Code (1860), Section 84 
— Plea of unsoundness of mind — 
Tendency to set fire to one’s own 
clothes and house is more than mere ir- 
rationality. It is prima facie proof 
of insanity. (Para 11) 

(D) Penal Code (1860), Section 84 
— Plea of wnsoundness of mind — 
Proof of imsanity — Appreciation of 
evidence. 


*(Cri. Appeal No. 143 of 1966, D/- 





1-5-1968 —- Madh Pra — Gwalior 
Bench.) 
AO/AO/G175/70/CWM/P 


A.I RB. 


Testimony of defence witnesses as 
to unsoundness of mind of accused 
should not be disbelieved merely be- 
cause they are relation of accused. It 
is the relations who are likely to re- 
main in intimate contact of the ac- 
cused. Cr. App. No. 143 of 1966, D/- 
1-5-1968, (M. P., Gwalior Bench), Re- 
versed. (Para 14) 
Cases Referred: Chronological Paras 
(1964) ATR 1964 SC 1563 (V 51) 

= (1964) 7 SCR 361, D. C. 

Thakkar v. State of Gujarat 2 
(1961) ATR 1961 SC 998 (V 48) 

= (1961) 3 SCR‘583, State of 

Madhya Pradesh v. Ahmadullah 2 


M/s. R. L. Kohli and J. C. Talwar, 
Advocate, for Appellant; Mr. L N. 
Shroff, Advocate, for Respondent. 

The folowing Judgment of the 
Court was delivered by 

SIKRI, J: — This appeal by spe- 
cial leave is directed against the 
judgment of the High Court of 
Madhya Pradesh, Gwalior Bench, 
allowing the appeal of the State and 
convicting the appellant for having 
committed an orfence punishable under 
Section 435, Indian Penal Code, and 
sentencing him to undergo imprison- 
ment for one year. The only point 
involved in the present appeal is 
whether the appellant was a person of 
unsound mind within Section 84 of the 
Indian Penal Code at the time of the 
incident. The Magistrate held that he 
was not liable to 
was insane at that time and did not 
know that he was doing anything 
wrong or anything contrary to law. 
The High Court, on the other hand, 
came to the conclusion that the case of 


the appellant did not fall within the ` 


exception created by S. 84, 1 P. C. 


2. It is now well settled that 
the crucial point of time at which un- 
soundness of mind should be establish- 
ed is the time when the crime is 
actually committed and the burden of 
proving this lies on the accused. (See 
State of Madhya Pradesh v. Ahmadul- 
lah, (1961) 3 SCR 583 = (ATR 1961 SC 
998). In D. C. Thakkar v. State of 
Gujarat, (1964 7 SCR 361 = (AIR 
1964 SC 1563); it was laid down that 
“there is a rebuttable presumption 
that the accused was not insane, when 
he committed the crime, in the sense 
laid ‘dewn by Section 84 of the Indian 
Penal Code: the accused may rebut it 
by placing before the Court all the 
relevant evidence oral, documentary 


punishment as he 
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1971 


or circumstantial, but the burden of 
proof upon him is no higher than that 
which rests upon a party to civil pro- 
ceedings.” It was further observed: 


“The crucial point of time for as- 
certaining the state of mind of the 


‘ accused is the time when the offence 


was committed. Whether the accused 
was in such a state of mind as to be 
entitled to the benefit of Section 34 of 
the Indian Penal Code can onły be 
established from the circumstances 
which preceded, attended and follow- 
ed the crime.” 


3. The JĮJearned counsel con- 
tends that if regard is had to the 
circumstances which preceded, attend- 
ed and followed the crime it woud be 
clear that the accused is entitled to 
the benefit of Section 84 of the Indian 
Penal Code. 


4. The prosecution case is that 
on January 22, 1965, the appellant set 
fire to the grass lying in the khalyan 
of Nemichand at the time of the set- 
ting of the sun. He was caught et the 
spot while setting fire. On being ask- 
ed why he did it the accused said; “I 
burnt it and do whatever you want”. 
The accused was arrested on January 
23, 1965, and he remained in police 
custody till February 2, 1965, when it 
was found that the accused needed 
medical examination, and accordingly 
the District Magistrate ordered that he 
be medically examined. No explana- 
tion has been given why he was kept 
in police custody all that time. There 
is no evidence either to indicate as to 
his condition from the time of his 
arrest to the time when his case was 
referred for medical examination. 
These facts were within the knowledge 
of the police and we should have 
expected that the prosecution would 
lead evidence regarding his condition 
during this time. Further, the volice 
made it impossible for the appellant to 
prove his mental condition at the time 
of the incident by keeping him in 


their custody from January 23 to. 


February 2, 1965, not having him 
examined and not sending him to judi- 
cial custody earlier where he would 
have been examined by the jail 
doctor. 


5. On February 20, 1965, V. S. 
Vaidya, Assistant Surgeon, Civil 
Hospital, Vidisha, reported tc the 
Jailor, Sub-Jail, Vidisha, as follows: 
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‘Superintendent, 


[Prs. 2-6] S. C. 779 
“Subject: In Ref. - to your letter 
No. 295, dated 8-2-1965. 
Sir, 


Ratanlal Prisoner was kept 
under observation as indoor patient 
during this time. He was keeping 
Silent, he never used to reply any 
question so in my opinion he should 
be refd. to some specialist for fur- 
ther investigation and needful”. 

On February 22, 1965, Y. D. Kamran, 
Civil Surgeon, Vidisha, reported as 
follows: 

“Shri Ratanlal, undertrial, was 

examined by me. He does not appear . 
to be deaf or dumb, but is mentally 
retarded. He should be referred to 
Mental Hospital, 
Gwalior, for expert opinion”. 
On March 29, 1965, Dr. B. Shah, 
Psychiastrist and Superintendent, 
Mental Hospital, Gwalior, reported as 
follows: 

“This is to certify that Shri Ratan- 
lal s/o Kishanlal who has been kept 
under observation in this hospital from 
18-3-1965 to 29-3-1965 is a person of 
unsound mind, in terms of Indian 
Lunacy Act, 1912. He is not danger- 
ous and/or violent by reason of 
lunacy and thus unfit to be at large. 
The report is based on the following 
facts observed here:— 

(1) Remains depressed. 

(2) Does not talk. 

(3) He is a case of Maniac depres- 


sive. 
(4) Psychosis and needs treat- 
ment”. 
On April 28, 1965, another report was 
given that he was still a person of un- 
sound mind in terms of Indian 
Lunacy Act, 1912, but was better 
though still confused, and further that 
treatment was being continued and it 
may take 4 to 6 weeks more for re- 
covery. 


6. The defence also led evi- 
dence as to his condition before the 
incident in question. Shyamlal, 
D. W. 1, son-in-law of the appellant 
stated that “the accused was not feel- 
ing well for 2-3 years. He was in such 
a condition that if he is sitting will 
remain sitting. If he is to go then he 
will go and if he wishes to fall in the 
river then he will fall. Such was the 
condition of his mind that he used to 
set fire to his own clothes and house.” 
He further stated that on the day of 
the incident the appellant did not allow 
anybody to enter his house and had 
put a lock on the house and his 
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children took their food outside, and 


the accused did not talk to anybody. 
He further stated that “prior to this 
incident the accused was being taken 
to Bhopal after tying him for the 
treatment of his mind. He was also 
taken to Bhavera but the accused did 
not improve.” In cross-examination it 
was brought out that “prior to the 
setting of fire the accused was neither 
got admitted in the Government 
hospital nor any report was lodged in 
the police station.” No cross-examina- 
tion was -directed to ascertain the 

nature of his illness or to bring out 
` that he was otherwise sane. 


7. Another witness, Than 
Singh, D. W. 2, (the appellant is his 
maternal uncle) stated that the appel- 
lant “used to do whatever he thought. 
He used to run away wherever he 
liked. He used. to junip in the river 
also. He used to enter the house of 
anybody. He used to lock his house. 
His children used to lie hungry out- 
side. He used to set fire in his clothes 
also. On the day of occurrence the 


condition of the accused was worst. . 


He did not speak to anybody on that 
day.” The witness, however, admitted 
that the accused had not been taken 
to Government hospital. 


8. The Trial Court also men- 
tioned that Moolchand, P. W. 3, 
Madora, P. W. 4, and Dharma, P. W. 6, 
admitted that the appellant remained 
in the khalyan throughout the period 
that the grass was burning till the 
chowkidar took him to thana and did 
not utter a word and did not try to 
run away. 


9. The Trial Court relying on 
the evidence of Shyamlal, D. W. 1, 
Than Singh, D. W. 2, and the behavi- 
our of the accused on that day 
came to the conclusion that the ac- 
cused was insane. He also relied on 
the certificates issued by the doctors, 
mentioned above. He further found 
- support in the absence of motive for 
the crime. He also relied on the 
fact that the appellants khalyan 
adjoined the khalyan which was set 
on fire by him, and if the appellant 
had been sane he would not have 
taken the risk of having his. own 
khalayan burnt, which was most like- 
ly. 

10. ` The High Court, with res- 
pect, erred in differing from the Trial 
Court. The High Court observed 

‘that the appellant had not examined 


r 


in defence any. expert in mental 
diseases to substantiate his plea of 
legal insanity. It is expecting rather 
a great deal from a poor villager’ that 
he should produce experts in mental 
diseases, specially in view of the cer- 


tificates issued by the Medical auth- 


orities after he was arrested. The 
High Court further erred in holding 
that the medical reports were of no 
evidential value. It is true that the 
reports speak of the mental state of 
the accused at the time when the 
reports were issued but the High 
Court failed to note that the appellant 
was in police custody from January 
23, 1965, and the police could . have 
produced evidence to show that he was 
absolutely sane till the day when they 
sent him for medical examination. 

11. ° The High Court thought 
that the evidence of the two defence 
witnesses only suggested an irrational 
behaviour on the part of the accused. 
The High Court failed to. note that, 
according to D. W. 2, the appellant 
used to set fire to his own clothes and 
house, and this could hardly be call- 
ed irrational; it is more like verging 
on insanity. Zt OA 

12. The High Court -also felt 
it rather unsafe to rely on the testi- 
mony of the two defence witnesses 
because such evidence could always be 
procured. It was also impressed by 
the fact that there was no independent 
witness forthcoming nor was there any 
evidence showing that the accused was 
taken to Bhopal or Gwalior for treat- 
ment. The High Court observed: 

“Apart from this, these witnesses 
merely suggest that there was ir- 
rational behaviour on the part of the 
accused. But it has not been proved 
that he entertained any homicidal 
tendencies.. The evidence adduced is 
merely of conduct not confirming to the 
accepted pattern of human behaviour. 
Such evidence is inadequate to esta- 
blish that there was such. an impair- 
ment of cognitive faculties of the ac- 
cused as to render him legally insane”. 
With respect, it is not necessary that 
every insane person should have 
homicidal tendencies. In this case he 
is not charged for an offence involv- 
ing homicide but arson. 

` 13. Although the High Court 
discarded the medical evidence, 
it took account of its own observations, 
when it stated: 

“We had an. opportunity to 
observe the accused, who was produc- 
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ed before us by the learned counsel, 
and he appeared to be a man of 
normal understanding. We also find 
that in answering questions whch 
were put to him by. the Court under 
Section 342, Cr. P. C., the accused 
showed intelligence and care”. 

With great respect, these are irrelevant 
considerations. The appeal was heard 
on April 25, 1968, and the incidant 
occurred on January 22, 1965. A per- 
son can surely improve within three 
years. 


14. We are inclined to agree 
with the conclusion arrived at by the 
learned Magistrate. We hold that the 
appellant has discharged the burcen. 
There is no reason why the evidence 
of Shyam Lal, D. W. 1, and Than 
Singh, D. W. 2, should not be believed. 
It is true that they are relations of 
` ithe appellant, but it is the relations 
who are likely to remain in intimate 
contact. The behaviour of the appel- 
lant on the day of occurrence, faifure 
of the police to lead evidence as to his 
condition when the appellant was in 
custody, and the medical evidence in- 
dicate that the appellant was insane 
within the meaning of Section 84, 
L P.C. 

15. We accordingly allow the 
appeal and acquit the appellant of the 
offence under Section 435, I. P. C., be- 
cause at the time of the incident he 
was a person of unsound mind wizhin 
the meaning of Section 84 of the 
Indian Penal Code. His bail tond 
shall stand cancelled. 

Appeal allowed. 
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10-1-1963 under Rule 126-X read with 
Rule 126-3 (4) as modified on 5-11- 
1963 by another notification — Con- 
struction of — Prosecution for offence 
punishable under Part XI-A — Who 
can institute. 


Prosecution for an offence punish- 
able under Part XII-A referred to in 
Rule 126-Q@ can be instituted by or 
with the consent of an officer nob 
inferior in rank to the Assistant Col- 
lector of the Central Excise Depart- 
ment. 

In view of the multifarious activi- 
ties of the higher officers of the 
Central Excise Department it is clear 
that after the responsible officers of 
the Department not inferior in rank to 
the Assistant Collector had applied 
their mind and come to a decision as 
to the desirability of starting the pro- 
secution in a given case further steps 
in the matter of actyal prosecution 
including the drafting and presenta~ 
tion of the complaint can be lawfully 
carried out by others. . 

(Paras 10, 11 and 18) 

(B) Criminal P. C. (1898), Sec- 
tion 537 — Wide language of com- 
plaint and charge — Cannot prejudice 
accused when he admits salient facts 
alleged. 

When. the relevant salient facts 
alleged by the prosecution are admit- 
ted by the accused, there can be no 
question of prejudice having been 
caused to accused by wide language of 


(Para 14) 


Mr. V. M. Tarkunde, Sr. Advocate, 
(M/s. R. Jethmalani, N. H. Hingorani 
and Mrs. K. Hingorani, Advocates, 
with him), for Appellant; Mr. S. P. 
Nayar, Advocate, for Resdondent. 

The following Judgment of the 
Court was delivered by 

DUA, J.: — This appeal by special 
Teave is directed against the judgment 
and order of the Mysore High Court 
on appeal setting aside in part the 
order of the appellant’s acquittal by 
a Second Class Magistrate and con- 
victing him under Rule 126-P (2) of 
the Defence of India Rules as amend- 
ed in 1963 — hereafter called the 
Rules — and sentencing him to rigor- 
ous imprisonment for six months. 
The order of the trial Court acquitting 
him of the offence under Section 135 
of the Customs Act was upheld. 

2. The appellant alighted from 
a service plane at H. A. L. Aerodrome, 


the complaint and charge. 
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Bangalore on November 16, 1963 at 
about 12.45 in the afternoon, E. R. 
Fariman, Inspector, C. I. D. had prior 
incriminating information about the 
arrival of a person whose description 
seemed to tally with that of the ap- 
pellant. The Inspector and his staff 
who were on the look out waited for 
the appellant to take his baggage from 
the baggage counter. As soon as the 
appellant took delivery of a plastic 
bag and a hold-all the Inspector asked 
the appellant to accompany him to the 
Security Room. On being questioned 
the appellant gave his name as Tara 
Chand though he admitted that he had 
travelled under the name of J. D. 
Shaw. In the Security Room in the 
presence of Panchawatdars the plastic 
bag and the hold-all were opened and 
examined. From a pillow taken out 
of the hald-all were found two tape 
bags containing 16 pieces of gold with 
foreign markings. These tape bags had 
been put into the pillow which was 
then stitched. The appellant was then 
produced by the Inspector before his 
D. S. P. along with the articles seiz- 
ed from him. After obtaining sanc- 
tion from the Collector under Sec- 
tion 137 (1) of the Customs Act and 
under Rule 126-Q of the Rules Shri 
Rasool, Superintendent of Central 
Excise (P. W. 3) filed the complaint. 


3. The learned Magistrate try- 
ing the appellant found the gold pieces 
to be of foreign origin. He, however, 
did not find any evidence establishing 
them to be smuggled with the result 
that the appellant was acquitted of the 
offence under Section 135 of the Cus- 
toms Act. The learned Magistrate did 
not draw any presumption against the 
appellant because the seizure of the 
gold pieces was not by the Customs 
authorities but by the police who 
thereafter handed over the gold pieces 
to the office of the Collector of Central 
Excise and Customs. 


4. While considering the case 
against the appellant under Rule 126-P 
(2) of the Rules, the learned . Magis- 
trate observed that according to the 
relevant notification issued by the 
Government of India on November 5, 
1963 in modification of the earlier one 
issued under Rule 126-J read with 
Rule 126-X of the Rules, it is either 
the Assistant Collector of Central 
Excise or the Collector of Central 
Excise who can institute prosecution. 
These officers are not authorised to 


A.LR. 


delegate the power to institute prose- 
cution. According to the learned 
Magistrate the Collector of Excise had, 
therefore, no power to delegate the 
right to institute prosecutions with 
which ke alone had been clothed. 
Exhibit P/5 was in the circumstances 
considered to be ineffective. On this 
reasoning the complaint having not 
been filed by the officer competently 
o OR the appellant was acquit- 
ed. 

5. On appeal by the Superin- 
tendent of Central Excise and Customs 
(the complainant in the case) the High 
Court disagreed with the view taken 
by the learned Magistrate. It may be 
pointed out that the appeal by the 
complainant was confined only to the 
acquittal under Rule 126-P (2) of the 
Rules and the appellant’s acquittal 
under Section 135 of the Customs Act 
was not questioned, it being conceded 
that there was no evidence on the 
record to bring the appellant’s case 
under Section 135 of the Customs Act. 

à The High Court relying on 
Ex. P/5 and the two notifications 
issued by the Government of India 
eame to the conclusion that the Collec- 
zor was lawfully empowered to auth- 
orise the Superintendent of Central 
Excise to prosecute the appellant. That 
Court also arrived at the conclu- 
sion that the appellant, who was not 
a dealer or refiner, having a licence, 
was found in possession of gold, of 
which no declaration had been made 
under the law and, therefore, he was 
guilty of an offence punishable under 
Rule 126-P (2) of the Rules. The 
appeal was accordingly allowed and 
the appellant convicted and sentenced 
to rigorous imprisonment for six 
months. 

T: In this Court Shri Tarkunde 
assailed the legality of the view taken 
by the High Court. According to him 
the trial Court had rightly held the 
prosecution not to have been instituted 
by a duly authorised person. Let us 
see if the scheme of the relevant sta- 
tutory provisions supports the learned 
counsel, 

8. Part XII-A of the Rules 
deals with Gold Control and it con- 
tains Rules 126-A to 126-Z. This part 
was inserted in the Defence of India 
Rules in January 1963. Rule 126-Q 
provides: 

*(1) No prosecution for any 
offence punishable under this Part shall 
be instituted against any person except 
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istrator or any person authorised y 
the Administrator in this behalf. 


(2) Nothing in Rule 154 shall aprly 
to any contravention of any provision 
of this Part or any order made there- 
under.” i 
The word “Administrator” was substi- 
tuted for the word “Board”? in Sep- 
tember 1963. We are informed that 
no Administrator as defined in R. 126 
(a) was appointed by the Central 
Government under power conferred 
on it by Rule 126J (1). Under Rule 
126X the Central Government is en- 
powered to perform all or any of 
the functions of the Administrator end 
also by notification to exercise all 
or any of the powers conferred on 
the Administrator by Part XII-A’ if 
considered necessary or expedient in 
the public interest to. do so. The Ad- 
ministrator who is to take suitasle 
measures: (a) to discourage the “use 


and consumption of gold, (b) to brng. 


about conditions tending to reduce 
the demand for gold and, (e) to ad- 
vise the Central Government on all 
matters relating to gold, is enjoined 
by Rule 126J (3) to discharge his 
functions subject to the general con- 
trol and directions of the Central 


Government. Sub-rules (4) and (5) of 
Rule 1263 provide: 
“(4) The Administrator may by 


general or special order authorise such 
person as he thinks fit to exercise all 
or any of the powers exercisable by 
him under this Part and different per- 
sons may be authorised to exercise 
different powers: 

Provided that no officer below the 
rank of Collector of Customs or Cen- 
tral Excise or Collectcr of a district 
shall be authorised to hear appeals 
under sub-rule (3) of Rule 126-M. 

(5) Subject to any general or spe- 
cial direction given or condition 
attached by the Administrator any 
person authorised by the Administra- 
tor to exercise any powers may erer- 
cise these powers in the same marner 
and with the same effect as if they 
had been conferred. on that person 
directly by this Part and not by way 
of authorisation”. 

9. We may bear in mind the 
effect of sub-rule (5) on the scheme. 
Rule 126-H (2): (d) dealing with re- 
strictions on possession and sale of 
gold by persons other than licensed 


‘holders lays down: 
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“(2) Save as otherwise provided in 
this Part,— 

(d) no person other than a dealer 
licensed under this Part shall buy or 
otherwise acquire or agree to buy or 
otherwise acquire, gold, not being 
ornament, except, 

(i) by succession, 
testamentary, or 

Gi) in accordance with a permit 
granted by the Administrator or in ac- 
cordance with such authorisation as 
the administrator may, by. general or 
special order make in this behalf: 


Provided that a refiner may buy 
or accept gold from a dealer licensed 
under this Part;” 


Turning now to the two notifications 
on the construction of which the fate 
of this case depends, we find that on 
January 10, 1963 the Central Govern- 
ment issued a notification in exercise 
of the powers conferred on it by 
Rule 126X read with Rule 1263 (4 
authorising certain officers of the 
Central Excise Departmert to exer- 
cise any or all of the powers of the 
Gold Board in relation to certain 
matters specified therein. At sl. No. 10 
of the Table contained in the notifica- 
tion officers not inferior in rank to 
the Assistant: Collector were authoris- 
ed to exercise powers and functions 
in relation to the matter of “accord- 
ing of sanctions for the prosecution 
of offences” with refererce to Rule 
126Q. We have reproduced the exact 
words of the entry in Col. (4) of the 
Table. This notification was amended 
in certain respects on November 5, 
1963. At sl. No. 10 of the amended 
Table officers not inferior in rank 
to the Assistant Collector of Central 
Excise Department were authorised 
to exercise the powers and functions 
in relation to the matter of “insti- 
tution of prosecution for any offence 
punishable under Part XTi-A of the 
Defence of India Rules” with reference 
to Rule 126Q. Here again we have 
reproduced the exact words used. 


10. According to Shri Tarkunde 
these notifications did not empower 
the Assistant Collector to authorise 
the Superintendent of Central Excise 
and Customs to institute the present 
proceedings. The Assistant Collector, 
said the counsel, was authorised only 
himself to institute them and he 
eould not lawfully aeeord consent for 


intestate or 


"10. Assistant Collector of the Central 
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the institution of prosecution as he 
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The actual wording of the relevant 


purported to do under Ex. P/5. We entries in all the columns of serial 


are unable to accept this submission. 
(Contd. in Col. 2.) i 


Excise Department 


This has to be read along with the 
opening part of the earlier notification 


- dated January 10, 1963 which remains 


the principal notification and was 
amended only in certain particulars on 
November 5, 1963. According to the 
opening part of the principal notifica- 
tion the officers: not. inferior in r 

to the officers specified in Col. 2 of its 
Table were authorised to exercise any 


- or all of the powers of the Gold Board 


Sight that the word 


_4n relation to the matters specified in 


the corresponding entries in Cols. 3 


_,and 4. In place of “Gold Board” we 
‘thave to read the word “Administra- 
tor” and since no Administrator 


‘Was ever appointed, the powers and 


functions entrusted to him were at the 
relevant time being exercised by the 
Central Government. We may point 
out that it was apparently by over- 
“Administrator” 


-was not substituted for the expression 


“Gold Board” 


‘Tiles. 


in the notification 
‘though in September 1963 such sub- 
Stitution had been effected by appro- 
priate amendment in the relevant 
- This was not controverted at 
the Bar and indeed no point was 
sought to be made on this ground. It 
would thus be seen that in determin- 
ing the scope and extent of the power 
of the officers authorised in the Table 
of the Notification to exercise the 
powers and functions of the Adminis~ 
trator, actually exercised by the Cen- 
tral Government (there being no Ad- 
ministrator appointed under the rules), 
we have to see the nature of the 


power and function mentioned in 


‘Col. 4 and examine it by reference to 
the rule mentioned in Col. 3 in the 
light of the expression “in relation to 
ithe matters specified” in the notifica- 
tion which, in our opinion, to some 
ëxtent widens the scope of the powers 
and functions - delegated by the notifi- 
cation. 

1L Under Rule 126-Q as read 
in the light of the entries at Serial 


{No. 10 of the notification prosecution 
{for an offence punishable under Part 


XII-A can, in our opinion, be institut- 
ed by or with the consent of an officer 


126—Q 


No. 10 in the Table of the later notifi- 
cation may here be reproduced. 


Institution of prosecution for any offence 
punishable under Part XITA. of the 
Defence of India Rules, 1962”. 


not inferior in rank to the Assistant 
Collector of the Central Excise Depart- 
ment. In Ex. P/5 dated September 4, 
1964, Shri V. Parthasarathy, Collector 
of Central Excise accorded his sanction 
to the prosecution of the appellant as' 
required under Rule’ 126Q of the 
Defence of India Rules. He did so in 
exercise of the powers conferred on 
him by the two notifications mention- 
ed above. The offence for which the 
consent was given was described in 
this document as under: 


‘“Whereas Shri Tarachand S/o 
Deviray (Devichand) Room No. 4, 
Mistry Bungalow, Duncan Road, Bom- 
bay 4 was found to have acquired goid 


-not being ornament except by succes- 


sion, intestate or testamentary or in 
accordance with the permit granted 
either by the Administrator or by. the 
Deputy Secretary in the Office of the 
Gold Control Administrator, Bombay, - 
duly authorised in this behalf by the ` 
Government of India vide their Notifi- 
eation No. F. 1/8/63-CC dated 20-10- 
1963, 16 pieces of gold of 10 tolas each 
bearing markings as to its origin and 
purity conirary to the provisions of 
Rule 126H (d) of the Defence of India 
Amendment Rules. 


Whereas any person having in his 
possession or in his control any quan- 
tity of gold or buys or otherwise 
acquires or accepts gold in contraven- 
tion of any provisions of Part XII-A 
of the Defence of India Rules renders 
himself Hable for punishment under 
Rule 126P (2). 

And on careful study of the 
material placed before me and satis- 
fying myself that the said Sri Tara- 
chand is liable. to action under 
Rule 126P (2) of the Defence of India 
Amendment Rules, 1963 for, reasons 
mentioned above, I, V. Parthasarathy, 
Collector of Central Excise, Mysore 
Collectorate, Bangalore, in exercise of 
the powers conferred on me by the 
Government of India in their Notifica- 
tion No. F25/1/63-GCR, dated 5-11-63 
issued under Rule 126J read with 
Rule 126-X of the Defence of India 
Amendment Rules do hereby accord 
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consent for the institution of prosecu- 
tion of the said Sri Tarachand as 
required under Rule 126Q of the 
Defence of India Amendment 
Rules, 1963.” 3s 

12. This authority, in our 
opinion, quite clearly falls within the 
notification read as a whole and the 
High Court was right in so construing 
it. 


13. The submission that these 
notifications must be construed striztly 
because by these instruments the ath- 
ority to prosecute is delegated and so 
construed they should be-held to con- 
fer power only to prosecuté but nct to 
accord consent to the appellant’s pro- 
secution by some other person or auth- 
ority has not impressed us. The 
attempt by the appellant’s learned 
counsel in this connection to equate 
these notifications with’ powers of 
attorney does not carry the matter any 
further. The plain reading of the 
relevant entries in the notifications 
leaves nc doubt in our mind as to its 
meaning, scope and effect. It auite 
clearly authorises the Collector to exer- 
cise. the power and function in rela- 
tion to the matter of institution of 
prosecution for any offence punishable 
under Part XII-A of the Rules refer- 
red to in Rule 126-Q. Keeping in 
view the multifarious activities of the 
higher officers of the Central Excise 
Department it seems to us that efter 
the responsible officers of this Derart- 
ment not inferior in rank to the 
Assistant Collector had applied their 
mind and come to a decision as to the 
desirability of starting the prosecttion 
in a given case further steps in the 
matter of actual prosecution including 
the drafting and presentation of the 
complaint can be lawfully carried out 
by others. That this is the real object 
and purpose of the notifications is 
clearly brought out on plain readirg of 
their language. To hold otherwise, as 
desired by Shri Tarkunde, would not 
only mean unduly straining . the 
unambiguous statutory language but 
would also tend to thwart, instead of 
effectuating, their real purpose. We 
are thus in agreement, with the view 
taken by the High Court. ` : 


14. The counsel next submit- 
ted that the charge levelled against 
the appellant was different from the 
one for which he has been convicted. 
In any event the charge framed, ac- 
cording to the counsel, was vague and 
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it has caused him’ prejudice in his 
defence. Here. again, we are unable 
to agree. In the complaint all the 
relevant facts were stated quite clear- 
ly and it was emphasised that the 
appellant had been found in posses- 
sion of 16 pieces of gold with foreign 
markings ingeniously concealed inside 
long tabular pouches, in turn hidden 
inside a pillow case. He was stated to 
be guilty inter alia of offences punish- 
able under Rule 126-P (2). The second 
charge framed by the Court was as 
follows: 

“That you on or about the 16th 

November, 1963 at ‘about 12.45 hours 
at H. A. L. Aerodrome, Bangalore, 
alighted from the plane No. 105 which 
arrived from Bombay and when you 
and your articles were searched, you 
were found in possession of 16 pieces 
of gold each bearing markings as to 
its foreign origin and purity weighing 
10 tolas each, having illegally import- 
ed into India in contravention of pro- 
hibition imposed by the Ministry of 
Finance Notification No. 1211 F1/48, 
dated 25th August, 1948 and without 
permit issued by the Gold Control 
Authorities as required under Rule 
126-H (d) under the Defence of India 
Amendment Rules, 1963 and thereby 
committed an offence under Rule 126P 
(2) r/w 126-I (10) of the Defence of 
India Amendment Rules, 1963 relating 
to Gold Control and within my 
cognizance”. . 
The appellant never complained that 
this charge was vague or outside the 
complaint. Indeed in his statement in 
Court the appellant has admitted all 
the relevant facts alleged by the pro- 
secution. The facts alleged and proved 
clearly bring the appellant’s case with- 
in the mischief of Rules 126-H (2) (d) 
and 126-P (2). Rule 126-H (2) (d) has 
already been reproduced -earlier. 
Under Rule 126-P (2) (ii) whoever has 
in his possession or under his control 
any quantity of gold in contraven- 
tion of any provision of Part XII-A is 
punishable with imprisonment for a 
term of not less than six months and 
not more than two years and also with 
All the relevant salient facts 
alleged by the prosecution having been 
admitted by the appellant there can 
hardly be any question of prejudice 
having been caused to him by the wide 
language of the complaint and the 
charge, assuming the language to be 
wide. This argument is accordingly 
repelled. : 
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15. Lastly the counsel contend- 
ed that the sentence imposed was too 
severe. The entire gold seized from 
him having been confiscated the sen- 
tence undergone should, according to 
the submission, be held to serve the 
cause of justice. We have already 
noticed that under Rule 126P (2) (i) 
the minimum period of imprisonment 
prescribed is six months. According 10 
the appellant the law has since been 
amended and under the Gold (Control) 
Act 18 of 1965 which has repealed 
Part XII-A of the Rules there is no 
minimum sentence of imprisonment 
prescribed. In our opinion this case 
must be governed by the law as it was 
in force prior to the enforcement of the 
‘Gold (Control) Act, 1965. Our atten- 
tion has not been drawn to any pro- 
vision of law nor to any principle or 
precedent which would attract the pro- 
visions of the Gold (Control) Act of 
‘1965 to this case in regard to the 
question of sentence. 


16. This appeal ` accordingly 
fails and is dismissed. 


‘Appeal dismissed. 
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{A) Civil Services -— Central 
Civil Services (Classification, Control 
and Appeal) Rules (1957), Rule 23, 
Expl. — Explanation is restricted to 
Rule 23 for giving a dismissed servant 
a tight of appeal — Person who has 
ceased to be a member of Central 
service cannot invoke aid of explana- 
tion for being treated as a public 
servant requiring sanction for his pro- 
secution. (Paras 7, 8) 


(B) Prevention of Corruption Act 
(1947), Section 6 — Sanction for prose- 
cution — Income-tax Officer employed 
in connection with affairs of union dis- 
missed from service for crimimal mis- 


“*(Cri. Appeal No. 1330 of 1964, D/- 
94-10-1964 —- Bom.) 
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conduct — He ceases to be a public 
servant within meaning of Section 6(1) 
(a) and no sanction for his prosecution 
is necessary — Fact that his appeal 
against dismissal order is pending can- 
not make him a public servant. 

(Para 8) 


(C) Prevention of Corruption Act 
{1947), S. 5 (1) (a) — Charge under, 
of habitually accepting bribe — Indi- 
vidual instances though may be vse- 
ful to prove general averment in 
particular cases, their mention in the 
charge is not at all essential — Charge 
is not illegal for non-mention of parti- 
cular instances — AIR 1954 SC 359, 


Foll. (Para 9) 
(D) Constitution of India, Article 
136 — Concurrent findings of fact — 


Supreme Court would not ordinarily 
go into questions of fact unless it is 
shown that they are vitiated in any res- 
pect. i (Para 10) 


(Œ) Prevention of Corruption Act 
(1947), Section 5 — Charge for offence 
of criminal misconduct under Section 5 
(2) read with Section 5 (1) (a) & (d) — 
Prosecution failing to prove particular 
instances of bribery alleged — Accus- 
ed proved to have resources and pro- 
perty beyond his known means — Pre- 
sumption under Section 5 (3) can be 
raised — Conviction of accused under 
Section 5 (2) upheld. 

The proposition that if the prose- 
cution fails to establish any of the 
oifences mentioned in Section 5 (1) (a) 
to 5 (1) (d), the question of assets be- 
ing found disproportionate to the 
known sources of the accused becomes 
irrelevant, cannot be accepted as cor- 
rect. (Para 11) 

Section 5 (3) does not create a new 
offence. But this does not mean that 
if the prosecution fails te prove the 
specific charges the presumption under 
Section 5 (3) cannot be applied. 

, (Para 15) 

Where the accused was charged 
with offence of criminal misconduct 
punishable under Section 5 (2) read 
with Section 5 (1) (a) and (d) and (3) 
of the Act and it was established that 
the accused had pecuniary resources 
end property disproportionate to his 
known means. 


Held; that the presumption under 
Section 5 (3) arose in the case even 
though the prosecution failed to prove 
the particular instances of bribery 
alleged by it. ATR 1954 SC 359 and 
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AIR 1960 SC 7, Foll.; 1964 (2) Cri LJ 
65 (SC) and AIR 1961 SC 583, Dist. 
(Para 18) 
Cases Referred: Chronological Peras 
(1964) 1964-2 Cri LJ 65 = (1963) 
Suppl 2 SCR 652, R. S, Pandit 
v. State of Bihar > 
(1961) ATR 1961 SC 583 (V 48) 
= (1961) 2 SCR 971, Surajpal 
Singh v. State of Uttar 
Pradesh 6. 15 
(1960) ATR 1960 SC 7 (V 47) = 
(1969) 1 SCR 461, C. S. D. 
Swamy v. The State 13 
(1954) ATR 1954 SC 359 (V 41) 
= (1955) 1 SCR 92, Biswabhu- 
san Naik v. State of Orissa 9, 12, 14 
Mr. A. S. R. Chari, Sr. Advocate, 
(M/s. R. Nagaratnam, Vineet Kumar 
and Mrs. Shyamla Pappu, Advocates 
with him), for Appellant; Mr. 
Debabrata Mukherjee, Sr. Advocate, 
(M/s. H. R. Khanna and S. P. Nayar, 
Advocates, with him), for Respondent. 
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The Judgment of the Court was. 


delivered by 

SIKRI, J.: — This is an appea. by 
special leave against the judgment and 
order of the High Court of Judicazure 
at Bombay dismissing the appeal of 
the appeilant against the conviction 


recorded by the Special Judge for. 


Greater Bombay. The appellant was 
convicted by the Special Judge under 
Section 5 (2), read with Section & (1) 
(a) and (d) and Section 5 (8), of the 
Prevention of Corruption Act, 1947 
(2 of 1947) — hereinafter referred 
to as the Act — and sentenced to 
suffer rigorous imprisonment for tree 
years and'to pay a fine of Rs. 1,25.000, 
in default of payment of fine to suffer 
further rigorous imprisonment for one 
year. The Special Judge further 
directed that the amount of fine be 
recovered from the properties seized. 

2. The following charge was 
framed against the appellant: 

“That you, while functioning - as 
(a) Income-tax Officer, from about ist 
April, 1947 to November 1954 at 
Jalgaon Dhulia, Codhra and Mahansa 
(b) as Inspector of Income-tax Hom 
November, 1954 to January 1958 at 
Surat and Broach, (c) as Income-tax 
Officer from January 1958 to the end 
of November 1961 at Bhavnegar, 
Dhulia, Amraoti and Ratnagiri, habi- 
tually accepted or obtained and rabi- 
tually agreed to accept or attempt- 
ed to obtain gratification other -han 


legal remuneration and obtained for 
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yourself pecuniary advantage by cor- 
rupt and illegal means or by other- 
wise abusing your position as a public 
servant, with the result that, during 
the said pericd, you came in posses- 
sion of assets of the value of about 
Rs. 2,01,080/- which were dispropor- 
tionate to your known sources of 
income for which you could not satis- 
factorily account and you thereby 
committed the offence of criminal mis- 
conduct punishable under sub-section 
(2) read with sub-ss. (1) (a), (d) and (3) 
of Section 5 of Act (2 of 1947), the 
Prevention of Corruption Act, 1947, 
and within the cognizance of this 
Court”. 

3. The case of the prosecution 
before the Special Judge was that ihe 
appellant was habitually corrupt, 
and wherever he was posted he used 
to develop personal contacts with the 
assessees, whose cases were pending 
before him and in his ta:k with them 
he tried to impress upon them that 
they were likely to be heavily taxed; 
he used to create a favourable psycho- 
logical background and taking advan- 
tage of the same tried to screw out 
money from them; if the assessee did 
not accept his proposal or proved to be 
smarter, he used to harass him by 
various methods. The prosecution 
sought to establish the charge against 
him under Section 5 (1) (a) of the Act 
by leading evidence of five instances:- 

(i) He obtained from the witness 
Gopaldas an amount of Rs. 3,000/- 
as a loan and subsequently converted 
it as his personal gratification for 
finalising income-tax cases of his firm. 

(ii) He demanded an illegal grati- 
fication of Rs. 10,000/- from the wit- 
ness Gopaldas to show him favour in 
the Wealth Tax Proceedings. 

(iii) He attempted to obtain bribe 
from P. W. 7 — Motilal Bansgopal, 
whose income-tax proceedings were 
pending before him. 

(iv) He attempted to obtain bribe 
from the assessee P. W. 9, Somchand 
Khimji, whose income-tax proceedings 
were pending before him. 

(v) He also made a demand of 
bribe of Rs. 400/- to Rs. 500/- from 
P. W. 93 Gulabdas Kisondas Bhatia of 
Dharangaon. 

4, Before the Sosecial Judge 
the prosecution also relied on the pre- 
sumption arising under Section 5 (3) of 
the Act as the accused was found to 
be.in possession of assets worth about 
Rs. 2,01,080/- which were dispropor- 
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tionate to his known 
income, 

5. ` The learned Special Judge, 
in a very detailed and lengthy judg- 
ment, held that it was not proved that 
the appellant had obtained Rs. 3,000/- 
from Gopaldas representing that he 
wanted the amount as a hand-loan for 
taking delivery of the car. He further 
held that it was not proved that the 
appellant demanded bribe of` Rs. 
10,000/- from him ‘as a motive for do- 
ing him favour in the disposal of his 
wealth tax cases. Regarding P. W. 7, 
Motilal Bansgopal, the Special Judge 
‘held that the accused had entertained 
a corrupt motive in asking the asses- 
see — P. W. 7 — to see him at his 
residence, and this circumstance could 
be considered against him in. consider- 
ing the charge for the offence of habi- 
tually being corrupt. Regarding 
Somchand, P. W. 9, the Special Judge 
held that the appellant had made an 
implied demand of bribe and had (a 
guilty conscience. Regarding Gulab- 
das, he held that the 
regarding demand of bribe from P. W: 
93, Gulabdas, had not been proved. He 
summarised the findings thus: 


“Thus out of specific instances the 

prosecution has established only two 
and it has been proved that the accus- 
ed had made an implied demand 
of bribe from P. W. 9, Somchand and 
he had also asked P. W. 7, Motilal to 
come to his residence in connection 
with the delay in filing the return. 
“The second instance though does not 
establish any demand of bribe as such, 
it does prove the proclivity of the 
mind of the accused . and a corrupt 
tendency and would support the pro~- 
secution version.’ 
He further held that “the two fnataiiees 
proved will not themselves be suffi- 
cient to prove habit of bribe taking and 
the question is whether considering all 
the matters before the Court it can be 
held that the accused is guilty of 
criminal misconduct and if yes, of 
what category.” He further held that 
the appellant could be convicted on the 
strength of presumption arising under 
Section 5 (3). , 


6. The High Court repelled the 
contention of the appellant that no 
presumption arose under Section 5 13) 
of the Act because no specific instances 
had been held to be proved and, at any 
rate, they did not amount to an offence. 
The High Court distinguished the 


sources of 


of Maharashtra (Sikri J.) 


Income-tax. On July 30, 1962 


allegation. 


been deemed to be 
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cases of R. S. Pandit v. State of Bihar, 
(1963) Suppl 2 SCR 652 = (1964-2 Cri 
LJ 65) and Surajpal Singh v. State of 
Uttar Pradesh, (1961) 2 SCR 971 = 
(AIR 1961 sc 583). The High Court 
further observed that the Trial Judge 


‘had accepted the evidence regarding 


two instances while it was prepared to 

accept the instance involving Gopaidas 

also. The High Court generally agreed 

with. the finding regarding dispropor- 

tionate assets and disbelieved the’ 
explanation offered by the- appellant. 


T. Before we . deal with the 
merits of the case, “we shall take up 
two preliminary points raised by the 


‘learned counsel for the appellant, Mr. 


Chari. He urged that as sanction had _ 
not been given for prosecuting the 
appellant the whole trial was bad. He 
said that the search of the appellant’s 
house took place on November 4, 1961, 
énd on June 27, 1962, he was dismissed 
from service by the Commissioner of 
. charge- 
sheet was filed in the Court of Special - 
Judge. On September 21, 1962, the 
appellant submitted. an appeal to the 
President of India and the President 
was pleased to convert the order of 
dismissal into one of removal. The 
learned counsel contends that pending 
the appeal the appellant should have 
. in service and, 
therefore, deemed, to be in service on 
July 30, 1962. A similar point was 
raised before the Special Judge and 
he repelled the contention in the 
following terms: 


“For requiring . a sanction to be 

taken before taking cognizance of an 
offence against a person, he must be 
in actual employment of the State. A 
mere right of appeal will not invest 
him with that status. Moreover, a 
person may have right of appeal, but 
he may not exercise the same and may 
not file the appeal. It is purely with- 
in his discretion and the act of taking 
cognizance which is the course of law 
would not be made dependent upon 
such arbitrary and discretionary alter- 
natives held by a person.” 
The Special Judge also referred to 
Rule 23 of the Central Civil Services 
(Classification, Control and Appeal) 
Rules, 1957, and the explanation there- 
to in which it is stated: 

“In this rule the expression 
‘member of a Central Civil Service’ in- 
cludes a person who has ceased to be 
a member of the service.” 
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This explanation was also relied on be- 
fore us. Regarding the explanation 
the learned Special Judge came to 


the conclusion that the explanation” 


was restricted to that particular rule 
for giving the dismissed servant a 
right to prefer an appeal. ; 

8. We agree with the conclu- 
sion of the learned Special Judge. Sec- 
tion 6 of the Act reads as follows: 

“Previous sanction necessary for 
prosecution. (1) No Court shall take 


cognizance of an offence punisheble 


under Section 161 or Section 164 or 


Section 165 of the Indian Penal Code . 


(Act 45 of 1860) or under sub-sec- 
tion (2) of Section 5 of this Act, aleg- 
ed to have been committed -by a 
public servant, except with the pre- 
vious sanction, 

(a) in the case of a person who is 
employed in connection with the affairs 
of the Union and is not removable from 
his office save by or with the sanczion 
of the Central Government, of the 
Central Government; f 

(b) in the case of a person who 
is employed in connection with ihe 
affairs of a State and is not remov- 
able from the office save by or with 
the sanction of the State Government, 
of the State Government; 

(c) in the case of any other ber- 
son, of the authority competent to 
Temove him from his office. 

(2) Where for any reason whetso- 
ever any doubt arises whether the 
previous sanction as required under 
sub-section (1) should be given by the 
Central or State Government or any 
other authority, such sanction shall be 
given by that Government or authcrity 
which would have been competent to 
remove the publie servant from his 
office at the. time when the off=nce 
was alleged to have been committed”. 
It seems to us that the person must 
be employed in connection with the 
affairs of the Union in sub-clause (a) 
and with the affairs of the State in 
sub-clause (b). The case of the appel- 
lant would be covered . in sub-clause 
(a) because he had been employec in 
connection with the affairs of the 
Union. But the sub-section contem- 
plates that the person must be em- 
ployed in connection with the amairs 
of the Union and not that he was em- 
ployed with the affairs ofthe Union. 
The policy underlying Section 6, and 
similar sections, is that there skould 
not be unnecessary harassmen: of 


_ character. 
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public servants. But if a person ceas- 
es to be a public-servant the question 
of harassment does not arise. The 
fact that an appeal is pending does 
not make him a ‘public servant. The 
appellant ceased to be a public ser- 
vant when the order of dismissal was 
passed. There is no force in the con- 
tention of the learned counsel and the 
trial cannot be held to be bad for lack 
of sanction under Section 6 of the 
Act. > SN 

9. The other preliminary point 
which the learned counsel raised was 
that the charge was defective. We 
have already set .out the charge. It 
is true that there -are no instances 
given in the charge. But as the 
charge is of habitually accepting the 
bribe it is not necessary that the 
various instances should have been 
mentioned. It was expressly so held 
by this Court in Biswabhusan Naik v. 
State of Orissa, (1955) 1 SCR 92 = 
(AIR 1954 SC 359). This Court over- 
ruled a similar point in the following 
words: i 

` “But no particulars need be set 
out in the charge in such a case be- 
cause the offence under Section 5 (1) 
(a) does not consist of incividual acts 
of bribe as in Section 161 of the 
Indian Penal Code but is of a general 
Individual ‘instances may) ` 
be useful to prove the general aver- 
ment in particular cases but it is by no 
means necessary because of the pre- 
sumption which Section 5 (3) requires 
the Court to draw”. 
This Court accordingly held in that 
case that there was no illegality in the 
charge. We accordingly hold that the 
charge in this case was not illegal. 

10. We may now deal with the 
merits of the case. This is an appeal 
by special leave, and as there are con- 
current findings of fact we do not 
ordinarily go into questions of fact. 
But we allowed Mr. Chari to take us 
through the relevant evidence,’ both 
oral and documentary, in order to 
show whether the concurrent findings 
were vitiated in any respect. He has 
not beén able to point out any circum- 
stances which may lead us to differ 
from the concurrent findings. It is 
true that as far as the case of Gopal- 
das is concerned the High Court 
differed from the Special Judge and 
held that the allegations were proved, 
The learned counsel has taken us in 
detail through the material relevant to 
this witness and we are inclined to 
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agree with the conclusion arrived at 
by the High Court. But apart from 
that the concurrent findings regarding 
P. W. 7, Motilal, and P. W. 9, 
Somchand, and the presumption aris- 
ing under Section 5 (3) are sufficient 
to sustain the conviction recorded 
against the appellant. 


it. The learned counsel urged 
before us that if the prosecution fails 
to establish any of the offences men- 
tioned in Ss. 5 (1) (a) to 5 (1) (d), the 
question of assets being found dispro- 
portionate to the known sources of the 
accused becomes irrelevant. A number 
of cases were referred to us but we 
are unable to agree with this proposi- 
tion because we are bound by the rul- 
ing to the contrary given by this 
Court. 

12. In (1955) 1 SCR 92 = (AIR 
1954 SC 359) after referring to Sec- 
tion 5 (1) (a) and Section 5 (3), Bose, 
J., speaking for the Court, observed: 

“Therefore, all that the prosecu- 
tion has to do is to show that the ac- 
cused, or some person on his behalf, 
is in possession of pecuniary resources 
or property disproportionate to his 
known sources of income and for 
which the accused cannot satisfactorily 
account. Once that is established then 
the Court has to presume, unless the 
contrary is proved, that the accused 
is guilty of the new offence created 
by Section 5, namely criminal miscon- 
duct in the discharge of his official 
duty”. 

Then the Court proceeded to deal with 
the facts thus: 

“Now the accused was found in 

possession of Rs. 3,148. He accounted 
for Rs. 430 of that sum by showing 
that it was paid to him at the time as 
a trap. He has been acquitted of that 
offence, so all he had to account for 
was the balance Rs. 2,698. This is a 
large; sum for a touring officer to 
earry with him in cash while on tour. 
His explanation was not considered 
satisfactory and that is a question of 
fact with which we are not concerned 
in this Court. Therefore, all that re- 
mains to be seen is whether this was 
_disproportionate to his known sources 
of income”. 
Then the Court referred to the find- 
ings regarding his total emoluments 
drawn and the small piece of land 
owned by him. and observed: 

“Once the facts set out above 
were found to exist and the explana- 
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tion of the accused rejected as un- 
satisfactory, Section 5 (3) was at once 
attracted and the Court was bound to 
presume (the word used in the sec- 
tion is “shall” and not may”) that 
the accused was guilty under Section 5 
(2), especially as this part of the see- 
tion goes on to say — “and his con- 
viction therefor shall not be invalid 
by reason only that it is based solely 
on such presumption”. 

“These facts alone are enough to 

sustain the conviction and we need not 
consider the other matters”. 
The conviction, therefore, of Biswa- 
bhusar Naik, in that case, solely 
proceeded on the presumption as in 
the earlier part of the judgment it 
was observed that he was separately 
charged and separately prosecuted 
under Section 161 of the Indian Penal 
Code for three specific offences of 
bribe taking but was acquitted on all 
the counts and his conviction was only 
under Section 5 (2) alone. 

13. Similarly in Cc S D. 
Swamy v. The State, (1960) 1 SCR 461 
= (AIR 1960 SC 7) Swamy’s convic- 
tion was sustained only .on the pre- 
sumption. The appellant, Swamy, in 
that case was put up on trial on 
charges under Sections 5 (1) (a) and 
5 (1) (d) of the Act. Payments of 
particular sums by way of bribe were 
not proved against him. But the High 
Court, holding that the appellant’s 
bare statements from the dock un- 
supported by any cther acceptable evi- 
dence could not satisfactorily account 
for the large deposits standing to his 
credit in his bank accounts raised the 
presumption under Section 5 (3) of the 
Act and held him guilty of criminal 
misconduct in the discharge of his 
official duty under Section 5 (1) (d) of 
the Act. It was contended before this 
Court that the charge relating to 
specific instances of bribery having 
failed the contrary presumption under 
Section 5 (3) of the Act should have 
been established. This Court repelled 
the argument in the following words: 

“The finding of the High Court 
and the Court below is that the pro- 
secution had failed to adduce sufficient 
evidence to prove those particular 
facts and circumstances of criminal 
misconduct within the meaning of Sec- 
tion 5 (1) (a) of the Act, but the 
failure to bring the charge home to 
the accused under Section 5 (1) (a) 
does not necessarily lead to the legal 
effect contended for. As soon as the 
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requirements of sub-section (3) of 5. 5 
have been fulfilled, the Court will 
not only be justified in making, but 
is called upon to make, the presump- 
tion that the accused person is gvilty 
of criminal misconduct within the 
meaning of Section 5 (1) (da). ............ 
ane abeek tees If there is evidence 
forthcoming to satisfy the require- 
ments of the earlier part of sub-sec- 
tion (2) of Section 5, conviction for 
criminal misconduct can be had on the 
basis of the presumption which is a 
legal presumption to be drawn from 
the proof of facts in the earlier part 
of the sub-section (3) aforesaid. That 
is what has been found by the Courts 
below against the accused person. 
Hence, the failure of the charge under 
Clause (a) of sub-section (1) of Sec- 
tion 5 does not necessarily mean the 
failure of the charge under Section 5 
(1) (d)”. 

14. It will be noticed that 
while Bose, J., in (1955) 1 SCR 92 = 
(AIR 1954 SC 359), held that once the 
presumption applies the accused was 
guilty of the new offence created by 
Section 5, namely, criminal miscon- 
duct in the discharge of his official 
duties, without specifying any of the 
sub~clauses, Sinha, J., as he then was, 
held that the offence under Section 5 
(1) (d) was made out. It is not neces- 
sary to decide in this case which is 
the correct way of putting the matter 
because whichever reasoning is acopt- 
ed the case of the appellant fails. 

15. The case of (1961) 2 SCR 
971 = (AIR 1961 SC 583) does not 
assist the appellant. It is true thet, as 
laid down by this Court, Section 5 (3) 
does not create a new offence. But 
this does not mean that if the prose- 
cution fails to prove the specific 
charges the presumption under Sec- 
tion 5 (8) cannot be applied. In 
Surajpal’s case, 
(ATR 1961 SC 583) what happened was 
that the only charge against Surajpal 
was of criminal misconduct under Sec- 
tion 5 (1) (c) of the Act. But since 
he was acquitted of the charge it was 
held that he could not be convicted 
of criminal misconduct referred t9 in 
Clauses (a), (b) or (d) of Section 5 (1) 
of the Act for which he had not been 
charged. 

16. (1963) Suppl 2 SCR 652 = 
(1964-2 Cri LJ 65) also does not assist 
the appellant. It is true that it was 
held in that case that Section — (3) 


(1961) 2 SCR 971 = 
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does not create a separate offence but 
lays down only a rule of evidence and 
marks a departure from the well-esta- 
blished principle of criminal jurispru- 
dence that onus is always on the pro- 
secution to bring home the guilt to 
the accused. But it does not follow 
from this that if the prosecution has 
failed to prove specific instances it 
cannot rely on the presumption. 


17. The learned zounsel con- 
tended that if this is the law the pro- 
secution need not allege any specific 
instance at all and could come to 
Court only alleging that the accused 
had assets disproportionate to his 
known sources of income This point 
does not arise in this case and is not 
likely to. arise again because the Act 
has since been amended ‘and the act 
of possessing pecuniary resources or 
property disproportionate to known 
sources of income, for which the pub- 
lic servant cannot satisfactorily ac- 
count, has been made into a separate 
offence. Therefore we need not con- 
sider this example given by the learn- 
ed counsel. 


18. Accordingly we hold that 
the appellant in this case had pecu- 
niary resources and property dispro- 
portionate to his known sources of 
income, and that both tha High Court 
and the learned Special Judge rightly 
held that the presumption arose under 
Section 5 (3). 


19. We may mention that the 
learned counsel tried to show that the 
assets were not too disproportionate 
but nothing has been shown which 
would entitle us to set aside the con- 
current findings on this aspect of the 
case. 


- 20. The learned counsel then 
said that a fine of Rs. 1,25,000/- has 
been levied and the appellant has 
already undergone sentence of about 
four months. He said that the appel- 
lant is now on bail and it would be 
hard on him if we send him back to 
jail, He further said that the investi- 
gation began somewhere in 1961, the 
trial began in 1963, and the expenses 
of the trial and the printing of the 
records has cost the appellant a great 
deal, and further that the State has 
kept Rs. 1,25,000/- out of the seized 
amount for recovery of the fine. The 
learned counsel for the respondent 
drew our attention to Section 5 (2) 
which provides that any public servant 


792 S. C. [Prs. 1-2] C. P. Officer v. K. P, Abdulla & Bros. (Shah J.) 


who commits criminal misconduct in 
the discharge of his duty shall be 
punishable with imprisonment which 
shall not be less than one year but 
which may extend to seven years and 
shall also be liable to fine, provided 
that the Court may, for any special 
reasons recorded in writing, impose a 
sentence of imprisonment-of less than 
one year. It seems to us that in view 
of the facts mentioned by the learn- 
ed counsel for the appellant it will 
meet the ends of justice if the sentence 
is reduced to one already undergone, 
maintaining the sentence of fine. 
21. 
‘ allowed to the extent that sentence of 
three years’ rigorous imprisonment is 
altered to imprisonment 
undergone. His bail bonds shall stand 
cancelled. 
Sentence reduced. 
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(V 58 C 160) 


(From Madras: AIR 1970 Mad 25). . 


J. C. SHAH, G. K. MITTER, i 

K. S. HEGDE, A N. GROVER AND 
A. N. RAY, JJ. ` 

The Check Post Officer, Coimba- 
tore ete, . Appellants v. M/s. K. P. 
Abdulla and Bros. (In both the Ap 
peals), Respondent. 

Civil Appeals Nos. 2012 and 2013 
of 1969, D/- 23-11-1970. 
f Constitution of India, Art. 246, 
Schedule VII, List I, Entry 54 — Tax- 
ing entry — Madras General Sales 
Tax Act (1 of 1959), Section 42 (3) — 


Power to seize and confiscate and levy - 


penalty in respect of goods carried in 
a vehicle whether sold or not — Not 
incidental or ancillary to power to 


levy sales tax and hence is unconstitu-_ 


tional. 


A legislative entry does not mere- . 


Ty enunciate powers: it specifies a 
field -of legislation and the widest 
import and significance should be 
attached to it. Power to legislate on 
a specified topic includes power to 
- legislate in respect of matters which 
may fairly and reasonably be said to 
be comprehended therein. A taxing 


entry therefore confers power upon 


the Legislature to legislate for matters 
ancillary or incidental including pro- 
vision for preventing evasion of tax: 


LN/LN/F528/70/DVT/P 


In the result the appeal is. 


already . 
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But the power conferred by sub-sec- 
tion (3) of Section 42 of Madras Gene- 
ral Sales Tax Act to seize and con- 
fiscate and to levy penalty in respect 
of all goods which are carried from 
one State to another in a vehicle whe- 
ther the goods are sold or not is not 
incidental or ancillary to the power to 
levy sales tax. Section 42 (3) is, 
therefore, unconstitutional. AIR 1941 
FC 16 and AIR 1955 SC 58 and AIR 
1962 SC 123, Rel. on; AIR 1968 SC 59, 
Distinguished; AIR 1970 = Mad 25, 
Affirmed. (Paras 4, 6) 
Cases Referred? Chronological Paras 
(1968) AIR 1968 SC 59 (V 55) 

= (1968) 1 SCR 148, Commis- 

sioner of Commerical Taxes 
_ V. R. S. Shaver 5 
(1962) AIR 1962 SC 123 (V 49) 

= (1962) 2 SCR 983, Balaji v. 

Income-tax Officer Special In- 

vestigation Circle .- - 4 
(1955) AIR 1955 SC 58 (V 42) 

= (1955) 1.SCR 829, Navin- 

chandra, Mafatlal v. Commr. 

of I T. 4 
(1941) AIR 1941 FC 16 (V 28) 

= 1940 FCR 110; The United - 

Provinces v. Mst. Atiqa Begum 4 


: Mr. A. K. Sen, Sr. Advocate (Mr. 
A.V. Rangam, Advocate, with him), 
for Appellants; (In both the Appeals); 
Mr. T. A. Ramachandran, Advocate, 
for Respondent (In both the Appeals). 

© The following Judgment of the 
Court was delivered by 

_ SHAH, J — Motor Lorry No. 
K. L. R. 3919 driven along a highway 
from Coimbatore in the State of 
Madras towards the border of the 
State of Kerala was when searched by 
the Check Post Officer found to carry 
85 bags of foodstuffs: 45 bags of maida, 
20 bags of flour, and 20 bags of Khan- 
dasari sugar. The driver of the motor 


„lorry was found to: carry with him a 


bill of sale and a delivery note which 
covered 85 bags of flour. On the 
ground that without a bill of sale or 


delivery note maida and Khandasari 


sugar were attempted to be transport- 
ed, and suspecting that there was an 
attempt at evasion of sales tax, the 
Check Post Officer by order dated. 
March 2, 1965, confiscated the goods 
and gave an option to M/s K. P. Ab- 
dulla & Bros. the owners of the goods 
to pay Rs. 1,000/- as penalty in lieu of 
confiscation. 

2. The owners of the goods 
then moved a petition in the High 
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Court of Madras challenging the vali- 
dity of Section 42 (3) (a) of the Macras 
General Sales Tax Act, 1959, and for 
an order quashing the penalty, zand 
another petition for a direction to the 
State of Madras and the Check Post 
Officer to return the goods seized and 
“confiscated while in transit”. Rama- 
krishnan, J., rejected the petitions. 
In appeals filed by the owners, the 
petitions were allowed and the orders 
imposing penalty and confiscation of 
goods were set aside. The State of 
Madras has appealed. to this’ Court 
ae certificate granted by the High 
ourt. 


3. Section 42 of the. Madras 
General Sales Tax Act, 1959, provides: 


“(1) If the Government consider 
that with a view to prevent or check 
evasion of tax under this Act in any 
place or places in the State, it is 
necessary so to do, they may, by 
notification, direct the setting up of a 
check post or the erection of a barrier 
or both, at such place or places as 
may be notified. - 

“@) At every check post or 
barrier mentioned in sub-section (1), or 
at any other place when so required 
by any officer empowered by the Gov- 
ernment in this behalf, the driver or 
any other person in charge of any 
vehicle or boat shall stop the venicle 
or boat, as the case may be, and zeep 
it stationary as long as may resson- 
ably be necessary, and allow the 
officer in charge of the check post or 
barrier, or the officer empowerec as 
. aforesaid, to examine the contents in 
the vehicle or boat and inspect all 
records relating to the goods carried, 
which are in the possession . of such 
driver, or other person in charge, who 
shall, ‘it so required, give his mame 


_ and address and the name and address 


of the owner of the vehicle or boat as 
well as those of the consignor and 
the consignee of the goods. 


(3) The officer in charge of the 
check post or barrier, or the o#ficer 
empowered “as aforesaid, shall have 
power to seize and confiscate any 
goods which are under transpori by 
any vehicle or boat and are not 
covered by, 

(i) a bill of sale or delvery 
note, . 

(ii) a Goods Vehicle Record, a 
Trip Sheet or a Log Zook, 
as the case may be; and 


. therein: 
Mst. Atiqa Begum, 1940 FCR 110 = 


- 1962 SC 123). 
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(iii) such other documents as 
_may be prescribed under 
Sections 43 and 44 

Provided that before ordering 
confiscation the officer shall give the 
person affected an opportunity of being 
heard ‘and make an inquiry in the 
prescribed manner; 

Provided further that the officer 
ordering the confiscation snall give the 
person affected option to pay in lieu 
of confiscation— 

(a) in cases where the goods are 
taxable under this Act, in addition to 
the tax recoverable, a sum of money 
not exceeding one thousand rupees, or 
double the amount of. tax recoverable, 
whichever is greater; and 


(b) in other cases, a sum of money 
not exceeding one thousand rupees”. 
By sub-section (2) the driver or any 
person in charge of the vehicle is re- 
quired to stop the vehicle and to 
allow the officer in charge of the check 
post or barrier to examine the con- 
tents in the vehicle, and to inspect all 
records relating to the goods carried 
in the vehicle. The officer in charge 
of the check post or barrier is invest- 
ed with power by sub-sec. (3) to seize 
and confiscate any goocs which are 
carried and are not covered by the 
documents specified therein. The offi- 
cer is required when ordering confis- 
cation to give the person affected 
option to pay penalty in lieu of con- 
fiscation. 


4, Entry 54 of List II of the 
Seventh Schedule to the Constitution 
authorises the State Lagislature to 
legislate in respect of taxes on the 
sale or purchase of goods. A legis- 
lative entry does not merely enunciate 
powers: it specifies a field of legisla- 
tion and the widest import and signi- 
ficance should be attached to it. Power 
to legislate on a specified topic includ- 
es power to legislate in respect of 
matters which may fairly and reason- 
ably be said to be comprehended 
see The United Provinces v. 


(AIR 1941: FC 16), Navinchandra 
Mafatlal v. The Commissioner of In- 
come-tax, Bombay City, (1955) 1 SCR 
829 = (AIR 1955 SC 58) and Balaji v. 
Income-tax Officer, Special Investiga- 
tion Circle, (1962) 2 SCR 983 = (AIR 
A taxing entry there- 
fore, confers power upon the Legisla- 
ture to legislate for matzers ancillary 
or incidental including provision for 
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preventing evasion of tax. Sub-ss. (1) 
and (2) of S. 42 are intended to set up 
machinery for preventing evasion of 
sales tax. But, in our judgment, the 
power to confiscate goods carried in 
a vehicle cannot be said to be fairly 
and reasonably comprehended in the 
power to legislate in respect of taxes 
on sale or purchase of goods. By sub- 
section (3) the officer in charge of the 
check post or barrier has the power to 
seize and confiscate any goods 
which are being carried in any 


vehicle if they are not covered 
by the documents specified in 
the three sub-clauses. Sub-section 


(3) assumes that all goods carried in a 
vehicle near a check post are goods 
which have been sold within the State 
of Madras and in respect of which lia- 
bility to pay sales tax has arisen, and 
authorises the check post officer, un- 
less the specified documents are pro- 
duced at the check post or the barrier, 
to seize and confiscate the goods and 
to give an option to the person . afféct- 
ed to pay penalty in lieu of confisca- 
tion. A provision so enacted.on the 
assumption that goods carried in a 
vehicle from one State to another must 
be presumed to be transported after 
sale within the State is unwarranted. 
In any event power conferred by sub- 
section (3) to seize and confiscate and 
to levy penalty in respect of all goods 
which are carried in a vehicle whe- 
ther the goods are sold or not is not 
incidental or ancillary to the power: to 
levy sales tax. A person carrying his 
own goods even as personal luggage 
from one State to another or for con- 
sumption, because he is unable to pro- 
duce the documents specified in clauses 
(i), (ii) & (iii) of sub-section (3) of Sec- 
tion 42, stands in danger of having his 
goods forfeited. Power under sub-sec- 
tion (3) of Section 42 cannot be said to 
be ancillary or incidental to the 
power to legislate for levy of sales tax. 


5. The High Court was of the 
view that the question which fell to 





be determined was concluded by the. 


judgment of this Court in The Com- 
missioner of Commercial Taxes: v. 
R. S. Jhaver, (1968) 1 SCR 148 = (AIR 
1968 SC 59). That case arose under 
Section 41 (2) of the Madras General 
Sales Tax Act 1 of 1959, and this 
Court struck down the power confer- 
red under the Madras .General Sales 
Tax Act, 1959, upon the officer of the 
Government to seize such accounts, 
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registers, records or other documents 
of the dealer as he may consider 
necessary, if he had reason to suspect 
that any dealer has attempted to evade 
payment of any tax, fee or other 
amount. This Court held that tax and 
penalty cannot be levied before the 
first sale in the. State, and on that ac- 
count authority conferred to levy . tax 
and penalty before the sale and to 
confiscate the goods for non-payment 
was outside the legislative competence 
of the State. That case may have no 
direct bearing in this case. 


6. In the present case, how- 
ever, the power to confiscate the goods 
and to levy penalty in lieu of confisca- 
tion, when in respect of the goods 
found in a vehicle the driver of the 
vehicle is not carrying with him the 
documents specified therein, is not a 
provision which is ancillary or 
incidental to the power to tax sale of 
goods.. : . 


7. The appeals therefore. fail 
and are dismissed with costs. One 
hearing fee. 

l Appeals dismissed. 


AIR 1971 SUPREME COURT 794 
(V 58 C 161) 
(From Patna: (1963) 2 ITJ 180) 
J. M. SHELAT AND 
C. A. VAIDIALINGAM, JJ. 


Raja Bahadur Kamakhya Narain 
Singh, (In both the Appeals), Appel- 
lant v. The Commissioner of Income- 
tax, Bihar and Orissa (in both the 
Appeals), .Respondent. 


Civil Appeals Nos. 481 and 482 of 


1966, D/- 1-3-1969. 


(A) Constitution of India, Art. 136 
— Appeals arising out of references 
under Section 66 (2), Income Tax Act 
(1922) — Supreme Court cannot exer- 
cise any wider power of interference 
than that permitted to the High Court 
under the Income Tax Act. 
(Para 12) 
(B) Income Tax Act (1922), Sec- 
tion 66 — Adventure in the nature of 
trade — Mixed question of law and 


fact — Tribunal misdirecting itself in 
law — Court can review finding of 
tribunal. 


The question, whether an assessee 
carries on business or whether certain 
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transactions are in the course of busi- 
ness or whether they amount to ad- 
ventures in the nature of trade or 
business, is a mixed question of act 
and law. But to distinguish a quss- 
tion of fact and a question of law is 
not always easy, for, sometimes there 
is a common area between the iwo 
and though a mere question of iact 
can be turned into one of law, care 
should be taken against a finding ot a 
mixed question of fact and law being 
given the unassailability which the Act 
confers on a pure finding of fact. S.nce 
the expression ‘adventure in the 
nature of trade’ implies the existence 
of certain elements in the transactions 
which in law would invest them with 
the character of trade or business and 
the question on that eccount beccmes 
a mixed question of law and fact, the 
Court can review the Tribunals “ind- 
ing if it has misdirected itself in !aw. 
AIR 1959 SC 359; AIR 1957 SC 49 and 
AIR 1954 SC 253, Rel. on. 

(Para 12) 


(©) Income Tax Act (1922), 3Sec- 
tion 33 — Subsequent Tribunal hav- 
ing advantage of examining assessee’s 
transactions during a longer period and 
thus having a more comprehersive 
picture of all transactions — Can come 
te conclusion different from that 
arrived at earlier. (Pare 16) 

(D) Income Tax Act (1922), Sec- 
tions 4, 10 — Profits over sale of 
shares acquired not for dealing in 
them — Would be on capital acccunt. 
(1963) 2 ITF 186 (Pat), Reversed. 


The profits made on the sale of 
shares, acquired with the intention of 
obtaining control over the compeny’s 
management and not for dealing in 
them, would be on the capital anc not 
revenue account. AIR 1955 SC 252 
and AIR 1963 SC 835, Rel. on: (2963) 
2 ITJ 180 (Pat), Reversed. 

(Para 20) 


P 

(E) Income Tax Act (1922), Sec- 
tions 4, 10 — Sale of investment 
realising enhanced profits — Whether 
and when profits are assessable to tax 
— Test laid down — (1963) 2 TTI 180 
(Pat), Reversed. 

Where a person in selling his in- 
vestment realises an enhanced price, 
the excess over his purchase price 
would be profit assessable to tax, if 
what is done is not a mere realisa- 
tion of the investment but an act done 
for making profits. The distinction 
whether the transaction is of one kind 
or the other depends on the question 
whether the excess was an enhance- 


K. N. Singh v. I. T. Commr., 


B. & O. (Shelat J.) [Pr. 1] S. C. 795 


ment of the value by realising a secu- 
rity or a gain in an operation of profit 
making. The surplus realised on the 
sale of shares, would be capital if the 
assessee is an ordinary investor realis- 
ing his holding; but it would be reve- 
nue, if he deals with them as an ad- 
venture in the nature of trade. The 
fact that the original purchase was 
made with the intention to re-sell if 
an enhanced price could be obtained 
is by itself not enough but in con- 
junction with the conduct of the asses- 
see and other circumstances it 
may point to the trading character of 
the transaction. The test often applied 
is. has the assessee made his shares 
and securities the stock-in-trade of a 
business. - (Para 13) 
Held, that the Tribunal misdirect- 
ed itself in applying the law to the 
facts found by it both in the matter of 
gold and shares, and the High Court 
would have been entitled to interfere 
with its findings instead of holding 
that it could not do on the ground 
that the findings were findings of fact. 
The questions involved being mixed 
questions of fact and law were not un- 
assailable. (1963) 2 ITJ 180 (Pat), 
Reversed. (Para 21) 
Cases -Referred: Chronological Paras 
(1963) ATR 1963 SC 835 (V 50) 
= (1962) 44 ITR 788, Commr. 
of I. T. v. National Finance, 
Ltd. - 20 
(1959) AIR 1959 SC 359 (V 46) 
. = (1959) 35 ITR, 594, Venkata- 
swami Naidu v. Commr. of 
I. T 


(1957) AIR 1957 SC 49 (V 44) 
= (1957) 31 ITR 28, Sree 
Meenakshi Mills Ltd. v. Commr. 
of I. T. 12 
(1955) AIR 1955 SC 252 (V 42) 
= (1955) 27 ITR 49, Kishan 
Prasad and Co. Ltd. v. Commr. 


of L T. 

(1954) AIR 1954 SC 253 {V 41) 
= (1954) 25 ITR 265, Liquidator 
of Pursa Ltd. v. Commr. of 
LT 12 

Mr. S. T. Desai, Sr. Advocate, 

(Mr. D. N. Mukherjee, Advocate, with 

him), for Appellant, (In both the Ap- 

peals); Mr. Jagdish Swarup, Solicitor 

General of India, (M/s. S. K. Aiyar, 

R. N. Sachthey and B. D. Sharma, 

Advocates, with him), for the Respon- 

dent, (In both the Appeals). 

The following Judgment of the 

Court was delivered by 

SHELAT, J. :— These two appeals, 
under special leave, arise from two 


12 


20 
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References to the High Court of Patna 
under Section 66 (2) of the Income- 
tax Act, 1922 and relate to the assess- 
ment years 1945-46 and 1946-47. In 
the first appeal, the question arising 
for determination. is whether, on the 
- facts and circumstances of-the case, 
the surplus receipt of Rs. 13,43,469/-, 
realised as a result of the sale of gold 
is assessable as income, or profits or 
gains for the assessment year 1945-46 
under Section 4 (3) (vii) of the Act. In 
the second appeal, two questions. arise 
for determination: one relates to the 
surplus receipt of Rs. 33,481/- arising 


out of the sale of some more gold, and. 


the second relates to the receipt- of 
Rs. 88,522/--realised by the assessee 
as a result of sale . of certain shares. 
All the three questions raise the com- 
-mon problem whether the said transac- 
tions in gold and shares were by way. 
‘of realisation of investment “or were 
adventures in the nature of.trade or 
business. og 
2. The assessee .was at all 
material times a landholder deriving 
large income from agriculture, royal- 
ties of minérals and. income from 


forests forming part of his estate.- 


Prior -to 1937 when he was a minor, 
his estate was under the management 
of a Court of Wards. On attaining 
majority, the estate, which included 
Government securities of the value of 
about Rs. 40 lacs, was handed over to 
him on August 19, 1937. During the 
account year 1938-39 he sold the whole 
lot of these securities and realised 
Rs. 44,25,088/- the sale thus resulting 
in an excess of Rs. 4,55,305/-. 
excess amount was assessed as profit 
by the income-tax officer for the as- 
sessment year 1939-40. But on appeal 
against the assessment _ order, 
Appellate Tribunal set aside that 
order on a finding. that the. said sale 
was by way of a change in invest- 


ment, and therefore, was not a tran-- 


saction in the’ nature. of trade or 
- business. On March 23, 1939, the as- 
sessee opened an account in the Im- 
perial Bank of India initially with 
Rs. 46 lates, which included the said 
sale proceeds of Rs. 44 lacs and odd 
and to which on March 27, 1939 he 
added Rs. 2.60 lacs. ‘The account was 
opened in the name ` of his wife and 
was called “Account of Rs. 48 lacs 
floating in the share market’. In 
September 1939, the assessee purchas- 
ed shares and debentures of the value 
of Rs. 34.14 lacs from out of the funds 
in the said account. He, however, sold 


- them 


This - 


the . 


certain shares for Rs. 5,75,723/- in 
October 1939, and then the rest of 
in 1940 and 1941 realising 
Rs. 29,58,677/- and Rs. 64,201/- 
pectively. The first sale fetched a 
profit of Rs. 1,17,064/-, the second a 
profit of Rs. 25,133/- and the third a 
loss of. Rs.. 1,642/-. — The income-tax 
officer brought to tax the two surpluses 
in the assessments for the assessment 
years 1940-41 -and 1941-42. But the 
department was again unsuccessful as 
the Tribunal once again held, on the 
strength of the correspondence which 
had passed between the assessee, his 
bankers and the brokers in Calcutta, 
that the only possible conclusion 
emerging from that correspondence 
was that the assessee’s intention was 
not to deal in shares and debentures, 
and that the said transactions were 
a mere change in investment carried 
out of a single scheme of earning a 
ketter yield from investments. The 
Tribunal’s orders in respect of- these 
assessments for the assessment years 
1939-40 to 1941-42 were made part of 
the Statement of Case filed by the 
Tribunal before the High Court in the 
present References. 


3. Between June 28, 1940 and 
November 9, 1940 the assessee pur- 
chased 68109 tolas of gold for Rupees 
23,47,380/- from out of the sale pro- 
ceeds of the said shares. The gold so 
purchased was kept in his family 
vaults at Padma, the seat of his estate, 
for nearly 4 years. Between October 
9, 1944 and October 20, 1944, he dis- 
posed -of the bulk of the gold i. e., 
55494 tolas, for Rs. 36,80,174/- the sale 
resulting in a surplus of Rs. 13,43,469/-, 
which is the subject-matter of the first 
appeal- The remaining quantity of 
gold was sold in October 19, 1945; that 
that sale brought him an excess of 
Rs. 33,481/-, which is part of the 


- subject-matter of the second appeal. 


_ A In respect of these two sur- 
plus amounts, the assessee contended 
that they were the result of a change 
in investment and could not be said to 
be transactions in the nature of trade 
or business. His case was that neither 
the Government securities, nor the 
shares and debentures purchased out 
of their sale proceeds, nor the gold 
were sold and purchased by way of 
dealing in them, that at no time they 
became his stock-in-trade for any busi- 
ness or adventures in the nature of 
trade or business therein, that the 
transactions were mere conversions 
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from one investment to another, Jde- 
pending upon the circumstances which 


prevailed during the respective periods - 


and that the sale of gold in 1944 and 
1945 was occasioned partly due to 
the tide in the second world war turn- 
ing in favour of the allies and partly 
due (a) to his having to pay Rs. 7 -acs 
by way of income-tax, (b) expenses 
for the marriage of his yourger 
brother, (c) for payment of Rs. 6 -acs 
debt to one Gupta and (d) for pur- 
chase of Victory Bonds worth Rs. 14 
laes and odd at the instance of the 
Government authorities as contribu-ion 
of his estate to the war effort. 


5. The Tribunal rejected the 
case that gold had been sold for the 
reasons given by the assessee or as a 
change in investment and held that (1) 
conversion of shares into gold was not 
due to any panic resulting from the 
war, (2) that there was no pressing 
necessity for the sale of gold as alleg- 
ed by him, (3) that Victory Bonds 
were not by way of any war e“fort 
since the assessee sold. them away 
within a short time after their pur- 
chase, and (4) the sale proceeds of 
gold were utilised in purchasing shares 
for which he borrowed an additional 
amount of Rs. 5.10 lacs in 1945-46 
against gold. In this view the Tribu- 
nal confirmed the I. T. Os decksion 
that the two excess amounts were lia- 
ble to income-tax in the two assess- 
ment years. 


6. The sale proceeds of gold 
sold as aforesaid were utilised by the 
assessee in purchasing 7025 shares of 
Karanpura Development Company 
Limited for Rs. 2,37,267/- during the 
period December 8, 1944 to Apri! 20, 
1945 and shares of Bokaro Ramgur 
Company for Rs. 39,81,663/- purchased 
in 1945-46. Part of the sale proceeds 
were also utilised in purchasing the said 
Victory Bonds. Between November 8, 
1945 and February 21,1946, he sold 
6950 of the Karanpura shares real-sing 
anet surplus of Rs. 88,522/-, which the 
Income Tax Officer treated as business 
profit and brought to tax for the ass- 
essment year 1946-47. 


7% As the Statement of Case 
by the Tribunal shows, the Trikunal 
examined the assessee’s dealings since 
the time he took over the said estate. 
The Tribunal noted that the said shares 
were purchased from the said Rupees 
48 lacs in the Bank reserved for that 
purpose and that they were sold and 
purchased at very short intervals. 
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From these facts it held that he must 
be considered to have launched a 
scheme in dealing in shares, which 
conclusion, it thought, was strengthen- 
ed by the fact of the assessee having 
borrowed Rs. 5.10 lacs for the said 
purpose. The Tribunal further held 
that the complete picture of the said 
transactions over a length of time had 
not been before the preceding Tribu- 
nal when it passed the earlier orders 
for the assessment years 1939-40 to 
1941-42, and therefore, its conclusions 
were not applicable to the transac- 
tions in question. It consequently held 
the assessee to be a dealer in shares. 
As regards the gold also the Tribunal 
confirmed the orders of the I.T.O. 
rejecting the assessee’s case that the 
gold was purchased by him owing to 
the war crisis and sold by him on ac- 
count of the pressing necessities alleg- 
ed by him and the change in the war 
situation then. 

8. -By an order dated April 2, 
1959, the High Court raferred that 
Statement of Case back to the Tribu- 


-nal under S. 66 (4) directing it to con- 


sider further all the materials before 
it and file a supplementary Statement 
of Case as the High Court found the 
Statement factually incorrect in cer- 
tain respects. The Tribunal accord- 
ingly sent a supplementary Statement 
of Case on April 23, 1960. 

9. After setting out the asses- 


-see’s transactions of the sale of Gov- 


ernment securities in 1938-39, the pur- 
chase of shares from their sale pro- 
ceeds, their sale in 1939-40 and 1940- 
41, the purchase of gold and its sale, 
the Tribunal once again rejected the 
assessee’s claim that those transactions 
were conversions of one investment to 
another made for a better return or 
that the gold was sold in October 1944 
for pressing necessities alleged by the 
assessee. Regarding the purchase and 
sale of shares, the Tribunal stated that 
the assessee purchased snares of the 
value of Rs. 37 lacs and cdd in 1945-46, 
that those were shares of two con- 
cerns only, Bokaro and Ramgur Com- 
pany Limited and Karanpura Develop- 
ment Company Limited and that as the 
latter company’s shares were of the 
value of Rs. 2,37,267/- only, the bulk 
of the amount of Rs. 37 lacs and odd 
went into the purchase of the shares of 
Bokaro and. Ramgur Co. Ltd: The 
Tribunal noted that the sale of Karan- 
pura shares resulted in a net profit of 
Rs. 88,522/-, that in respect of the Kar- 
anpura shares there was correspon- 
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dence showing that his brokers had 
advised him to acquire 51 per cent of 
the company’s shareholding as he de- 
sired to obtain control over its manage- 
ment, that for doing so he wanted to 
obtain founder’s shares (each of which 
shares carried 3 votes per share), that 
a compromise was proposed in a suit 
he had filed as the lessor of the mines 
leased out to the company, that M/s. 
Bird & Co., the managing agents of 
that company, were not willing to sell 
him shares respresenting the unissued 
capital of the company on terms pro- 
posed by the assessee and that ulti- 
mately he failed to obtain majority of 
shares which only could have enabled 
him to obtain control over the com- 
pany’s management. But the Tribu- 
nal found that 

“the assessee was attempting to 
obtain control of the company not by 
purchasing of shares in the market, 
but by issue of shares by the company 
in order to settle the dispute between 
the company and the assessee. These 
negotiations finally failed”. 
It finally held that having perused the 
correspondence and having regard to 
the circumstances, the purchase of 
Karanpura shares was-not in pursu- 
ance of a scheme to obtain control over 
the company by acquiring 51 per cent 
of the votes therein. i i 
; 10. The High Court, after 
hearing the References, held that 
though the Tribunal had in the earlier 
assessments held that the assessee’s 
transactions in shares, securities and 
gold did not amount to transactions in 
the nature of trade or business, and 
therefore, the assessee could not be 
treated as a dealer in these articles, 
there was no bar to the revenue com- 
ing to a different conclusion, though 
to do so it must have some new mate- 
rials and facts before it. It further 
held that the present Tribunal could 
also arrive at such a conclusion having 
regard to (a) the frequency of transac- 
tions of purchase and sale of shares, 
(b) the short interval between purchase 
and sale of shares, (e) the fact of 
Rs. 48 lacs in the assessee’s wife’s ac- 
count having been ear-marked for 
shares transactions, (d) his borrowing 
Rs. 5-10 lacs against gold for purchase 
of shares, and lastly, the fact that the 
Tribunal this time had before it a 
more complete picture of the asses- 
see’s transactions over a length of 
period which its predecessor had not 
when it dealt with the assessments for 
the assessment years 1939-40 to 1941- 
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42. The High Court further held that 
there was fresh material, namely, that 
when the gold was sold, its sale pro- 
ceeds were again invested in shares 
and the fact that though Victory 
Bonds were purchased in J. anuary 1945 
they were sold after an interval of two 
months only. The High Court, in 
this view, concluded that “the Appel- 
late Tribunal, therefore had before it 
fresh materials for coming to a con- 
clusion contrary to the one come to by 
its predecessors in the previous orders.” 
It rejected the assessee’s case (a) that 
he had converted one investment into 
another, ie., from shares and secu- 
rities to gold, because of the worsen- 
ing of the war situation after the fall 
cf France in 1940, (b) that when the 
war situation improved in 1944 and 
with that the price of gold began to fall 
ke once again converted his invest- 
ment from gold to shares, i.e., from 
an unproductive investment into one 
which could give him an adequate 
yield, and (c) that he had sold gold 
because of pressing necessities. The 
frst contention was held unsustainable 
because even after purchasing gold 
the assessee had retained considerable 
cash; the second was rejected on the 
ground that the assessee had sold gold 
not because of the allied victory in 
sight but because he found the gold 
unprotitable by reason of the fall in 
its price and the third was rejected as 
the assessee had failed to make good 
the pressing necessities alleged by 
im. The High Court further held 
that the findings given by the Appel- 
late Tribunal were all findings of fact 
and as they could not be said to have 
been arrived at without any evidence 
they could not be interfered with in 
a Reference under Section 66 (2), and 
answered the questions as to the two 
surplus amounts of Rs. 13 lacs and odd 
and Rs. 33 thousand and odd as liable 
to assessment. In regard to the excess 
of Rs. 88.522/— resulting from the sale 
of Karanpura shares, the High Court 
agreed with the Tribunal that that 
amount also was rightly brought to 
tex. It held that the finding of the 
Tribunal that the purchase of these 
shares was not in pursuance of a 
scheme to obtain control in the com- 
pany and that the assessee’s scheme 
fer that purpose was to acquire shares 
representing the unissued capital of the 
company was one of fact with which 
also it had no jurisdiction to interfere. 
1i. Counsel for the appellant 
disputed the correctness of the High 
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Courts judgment and contended (1) 
that it was in error in declining to go 
into the correctness of the findings of 
the Tribunal by merely stating that 
they were findings of fact, (2) that the 
question whether a particular item was 
a trading profit or capital accretion 
depended on the intention on the part 
of the assessee at the time of the tran- 
saction in question and which had to 
be arrived at by an inference from 
established facts and was, therefore, 
a mixed question of fact and law, (3) 
that on the facts and circumstances, 
the Tribunal, and following it the 
High Court, was in error in treating 
the gold and the Karanpura shares as 
the stock-in-trade of the assessee for 
his alleged trading activities, (4) that 
the onus of proving that the activ#Hies 
of the assessee amounted to activities 
in the nature of trade or business was 
on the department and particularly so, 
as the Tribunal in the earlier “assass- 
ments had come to a contrary conclu- 
sion, and (5) that the facts and cir- 
cumstances as accepted by the Tribu- 
nal in its Statement of Case showed 
that the purchases of gold and shares 
were made without any intention at 
that time to re-sell them at profit, 
and that therefore, the subsequent 
sales thereof would not stamp those 
transactions with the character of 
trade or business in them. 

12. Since these appeals arise 
out of References under S. 66 (2), we 
cannot exercise any wider power of 
interference than that permitted to 
the High Court under the Act. That 
was not disputed by Mr. Desai. Bug in 
support of his contention that this was 
a case where the High Court could 
and should have interfered with the 
Tribunal’s findings, he cited a number 
of decisions. It is not necessary to go 
into all those decisions as the princi- 
ples on which such interference can 
be made and the scope of power under 
S. 66 to do so are by now well esta- 
blished. That the question, whezher 
an assessee carries on business or whe- 
ther certain transactions are in the 
course of business or whether they 
amount to adventures in the natur2 of 
trade or business, is a mixed question 
of fact and law is well settled. The 
decision in Venkataswami Naidu and 
-< Co. v. C.LT. (1959) 35 ITR 594 at pp. 
603 to 604 = (AIR 1959 SC 353 at 
pp. 363, 364) is an instance in point 
where this Court observed that the ex- 
pression ‘adventure in the nature of 
trade’ appearing in the definition of 


K. N. Singh v. I. T. Commr., 
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“business” implies the existence of 
certain elements in the adventure 
which in law would invest it with the 
character of trade and that renders the 
question whether a transaction is in 
the nature of trade a mixed question 
of law and fact and the High Court in 
such a case would interfere if the Tri- 
bunal had misdirected itself in law. fet. 
also Liquidators of Pursa Limited v. 
C.LT. (1954) 25 ITR 265 = (AIR 1954 
SC 253)]. But to distinguish a question 
of fact and a question of law is not 
always easy, for, sometimes there is a 
common area between the two and 
though a mere question of fact can be 
turned into one of law care should be 
taken against a finding of a mixed 
question of fact and law being given 
the unassailability which the Act con- 
fers on a pure finding of fact. The 
case of Sree Meenakshi Mills Limited 
v. CIT. (1957) 31 ITR 28 = (AIR 1957 
SC 49) holds that where an ultimate 
finding on an issue is an inference. to 
be drawn from facts founc, on applica- 
tion of a principle of law, there is a 
mixed question of law and fact and 
such an inference in such a case is a 
question of law open to review by the 
court. On the other hand, when the 
final determination of the issue does 
not involve any application of a prin- 
ciple of law, an inference is a pure in- 
ference of fact drawn from the other ` 
basic facts. Such an inference can be 
attacked only if there is no evidence 
to support it, or, if it is perverse. Since 
the expression ‘adventure in the nature 
of trade’ implies the existence of cer- 
tain elements in the transactions which 
in law would invest them with the 
character of trade or business and the 
question cn that account becomes a 
mixed question of law and fact, the 
Court can review the Tribunal’s find- 
ing if it has misdirected itself in law. 
13 It is fairly clear that where 
a person in selling his investment rea- 
lises an enhanced price, the excess 
over his purchase price is not profit 
assessable to tax. But it would be so, 
if what is done is not a mere realisa- 
tion of the investment but an act done 
for making profits. The distinction be- 
tween the two types of transactions is 
not always easy to make. The distinc- 
tion whether the transaction is of one 
kind or the other depends on the ques- 
tion whether the excess was an en- 
hancement of the value by realising a 
security or a gain in an operation of 
profit making. ff the transaction is in 
the ordinary line of the assessee’s busi- 
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ness there would hardly be any dif- 
ficulty in concluding that it was a trad- 
ing transaction, but where it 
the facts must be properly assessed to 
discover whether it was in the nature 
of trade. The surplus realised on the 
sale of shares, for instance, would be 
capital if the assessee is an ordinary 
investor realising his holding; but it 
would be revenue, if he deals with 
them as an adventure in the nature of 
trade. . The fact that the original pur- 
chase was made with the intention 
to re-sell if an enhanced price could be 
obtained is by itself not enough but in 
conjunction with the conduct of the 
assessee and other circumstances it 
may point to the trading character of 
the transaction. For instance, an as- 
sessee may invest his capital in shares 
with the intention to re-sell them if in 
future their sale may bring in higher 
price. Such an investment, though 
motivated by a possibility of enhanc- 
ed value, does not render the invest- 
ment a transaction in the nature of 
trade. The test often applied is, has 
the assessee made his shares and secu- 
rities the stock-in-trade of a business. 


14. Though the assessee was at 
the material time a landholder of a 
large estate, that fact by itself would 
not mean that his transactions in 
- shares, securities and bullion cannot be 
transactions in the nature of trade. 
They had, therefore, to be examined in 
the light of all the facts and circum- 
stances to ascertain whether they had 
been entered into in pursuit of a trad- 
ing activity. The first relevant fact is 
that the assessee’s occupation was that 
of a landholder, having, on attaining 
majority, a considerable amount of 
money available for raising income 
therefrom. The transactions in ques- 
tion were obviously not in the line of 
any business or trade carried on by 
him. Since the Tribunal came to a 
conclusion as regards the nature of the 
assessee’s transactions different from 
that arrived at earlier, it would be use- 


ful to tabulate them at one placa So 


tabulated, they are as follows: 

(1) Sale of Government securities 
fn 1938-39 which realised. Rs. 44.25 
lacs; ; 

(2) Opening of an account with 
this and certain other amounts totall- 
ing Rs. 48 lacs in the Imperial Bank; 


(3) Purchase out of these funds, 
shares and debentures of the value of 
Rs. 34.14 laes in September 1939; 


is not, 


i (4) Sale in October 1939, ien 
within a month, of some of these shares 
bringing him Rs. 5.75: lacs; 

, _ (5) Sale of the bulk of the shares 

in 1940 bringing in Rs. 29.58 lacs; 

(6) Sale of the remaining shares in 

1941 resulting in a small deficit: 

: (7) Purchase of 68109 tolas of gold 

in June 1940 for Rs. 28.47 lacs; 
: (8) Sale of the bulk of the gold, 

Łe., 55495 tolas in. October 1944 result- 

ing in a surplus of Rs. 13 lacs and 


(9) Sale of the remaining gold in 
October 1945 resulting in a surplus of 
Rs. 33,481/-; 

(10) Purckase of Karanpura shares - 
between December 1944 and April 1945 
of the value of Rs. 2,37,267/-; 

(11) Purchase of Victory Bonds in 
January 1945 of Rs. 14 lacs, and sale 
thereof in March 1945: 

(12) Borrowing Rs. 5.10 
agains; gold in 1945-46; 

(13) Purchase of Bokaro Ramgur 
has in 1945-46 for Rs. 39.81 lacs; 
an i 


lacs `’ 


(14) Sale of Karanpura shares in 
1945-46 bringing in a surplus of Rupees 
88,000/- and odd. 

As already stated; though these trans- 
actions were not in the line of any 
trade or business carried on by the 
assessee, nonetheless, if they possess 
the characteristics of adventures in the 


‘nature of trace, the profits resulting 


therefrom would be liable to tax. But 
in an enquiry on the question whether 
these transactions were in the nature 
of trade or business, it would not be - 


‘altogether irrelevant to notice that in 


1938-33, when the assessee sold the 
Government ‘securities, he sold the 
entire lot and invested the bulk of 
their sale proceeds in shares and de- 
bentures;, i, as much as Rs. 34 lacs. 
The same feature is present also in his 
purchase of gold in 1940 and its dis- 
posal in 1944 and 1945 using its sale 
proceeds in buying shares, which, it 
must be remembered, were of two 
companies only. The transactions thus 
ere not diversified, nor are gradual 
according to the opportunities offered 
by fluctuating market prices, but are 
in bulk and almost at atime, which 
ordinarily ‘are not the characteristics 
cf the dealings of a person carrying on 
trade or business, in them. Thus, in 
1938-39 all Government securities were 
sold and the bulk of their sale pro~ 
ceeds, i.e., Rs. 34 lacs and odd, used in 
the purchase of shares. The same was 
the case when gold was bought and 
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sold. Furthermore, when a person 
trades in shares and debentures, he 
does not ordinarily buy shares of two 
companies only, except when a perti- 
cular script has the possibility of ziv- 
ing an unusual or a certain profit. 
There was nothing on record to show, 
nor did the Tribunal find, that that 
was the case with the shares of eicher 
of the two companies whose shares the 


assessee purchased in such large quan- 


tity. Prima facie, these transactions 
would appear in the nature of invest- 
ments and their conversion into what 
the assessee believed to be better in- 
vestments as the circumstances chang- 
ed from time to time 


15. In support of his corten- 
tion that these transactions were not in 
the nature of trade or business, the 
assessee had relied on the correspond- 
ence between him on the one Band 
and his bankers and brokers on the 
other, which had satisfied the Tbu- 
nal previously with reference to the 
assessment years 1939-40 to 194 _~-42. 
That correspondence lends support to 
the assessee’s case inasmuch as he had 
therein clearly instructed his brckers 
to invest the sale proceeds of the said 
Government securities in such a way 
as to give him an annual yield of net 7 
per cent. There can be no doubt that 
Government securities were sold ac- 
cordingly and shares of certain 2zom- 
panies were purchased from their sale 
proceeds in accordance with the advice 
of his brokers and bankers. When it 
was found that: certain shares so pur- 
chased were not likely to yield the per- 
centage he desired, they were sold 
within hardly a month from their pur- 
chase. The circumstances in which 
these transactions were brought about, 
would disclose, as was held by the pre- 
vious Tribunal in the case of the ear- 
lier assessments, that the assessee’s 
intention then was to change his in- 
vestments from Government secuzities 
into shares and debentures which, he 
was advised, would procure him a bet- 
ter yield. This conclusion is censis- 
tent with his sale of the entire lzt of 
Government securities at a time, his 
going in for shares with their sale pro- 
ceeds and the sale in October 1939 of 
certain shares which were found in- 
PS of giving the return he Cesir- 
ed. 


16. Since the present Tribunal 
had the advantage of examining the 
assessee’s transactions during the 
whole of the period, ie, right from 
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1938-39 to 1944-45 and thus have a 
more comprehensive picture of all the 
transactions, there would be no bar to 
its coming to a conclusion different 
from that arrived at in the earlier 
years, if the acts and conduct of the 
assessee taken’ as a whols throughout 
the period pointed to a cifferent con- 
clusion as both the Tribunal and the 
High Court have said. But the only 
new materials pointed out by the Tri- 
bunal from which a different conclu- 
sion could be arrived at were (1) the 
sale of gold in 1944 and 1945, (2) the 
purchase of the said shares from its 
sale proceeds, and (3) the sale of Kar- 
anpura shares. 


17. The question, therefore, the 
Tribunal had before it was, whether 
when the assessee purchased the gold 
he did so with the intention to deal in 
it. The Tribunal held, and the High 
Court. concurred with it, that the as- 
sessee’s transactions showed that they 
were in the nature of trading transac- 
tions. Two facts, however, throw con- 
siderable doubt on the validity of that 
conclusion and neither tihe Tribunal 
nor the High Court seems to have 
weighed them with the consideration 
which they demand. Tha first fact is 
that in 1940 he converted his entire 
share-holding into gold, a zact consistent 
with his case that he did so because 
of the nervousness engendered by the 
breaking out of the Second World 
War, the initial German victories and 
the fall of France. The Tribunal did 
not countenance this case for it 
thought that if that was so, the asses- 
see would have invested the other 
cash lying with him alsco in gold, and 
secondly because according to it the 
war panic started in 1942 and not in 
1940. We do not think that this was 
an accurate approach. The fact that 
the assessee did not invest all his cash 
cannot mean, as the Tribunal thought, 
that his case about the purchases of 
gold was not correct. The war had 
commenced in 1939 and it is a notori- 
ous fact that in 1940 the fortunes of 
the allies were none toc bright. The 
fact was that the assessee sold his en- 
tire share-holding and applied their 
sale proceeds and also a further 
amount of Rs. 13 lacs and odd obtain- 
ed from his lessees, M/s. Anderson 
Wright and Company, into gold. The 
second fact, whose significance does 
not also seem to have been adequate- 
ly apprehended, was that the assessee, 
who started with the plan of getting 


ke 


i ward trend noticeable 


for nearly 4 years. 
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at least net 7 per cent yield, put a 
very large part of his funds into golà, 
an altogether sterile security, and re- 
tained that gold in his family vaults 
The Tribunal had 
before it the gold prices current dur- 
ing the years 1940 to 1944. These 
indicate that the gold. price remained 


‘ steady at Rs. 42 per tola all through- 


out 1940. There was, however, an up- 
from about 
the end of 1941 which went up to 
Rs. 65 towards the end of 1942. By 
the middle of 1943 the gold price had 
risen to Rs. and even more. In 
October, 1944, when the assessee sold 
a large bulk of his gold holding, the 
price was at Rs. 68 per tola. If the 
idea of the assessee in purchasing the 
gold was to trade in it, he would not 
have waited for 4 years without dis- 
posing of a particle of it. The price 
was on the upward trend in 1941 and 
reached the climax in 1943 when he 
could have sold the gold and made 
considerable gain. The fact that he 
did not do so and waited until October 
1944 appears to give credence to his 
case that by about the end of 1944 the 
war fortunes were turning in favour of 
the allies, that confidence had gradual- 
ly been regained by trading circles and 
that that was why he thought that it 
was no longer necessary for him to 
retain the gold any further and could 
safely invest his money in income 
bearing securities. The further fact 
that he sold practically the whole of 
his stock of gold in October, 1944 in- 
stead of selling it bit by bit when 
the price was rising since about the 
end of 1942 is inconsistent with the 
hypothesis that the object with which 
the gold was purchased was to trade 
in it. 


18. Regarding share transac- 
tions, we think that the Tribunal plac- 
ed undue emphasis on the fact 
that when he opened the bank account 
in March, 1939 with the sale proceeds 
of Government securities, he did so, 
firstly, in the name of his wife and 
secondly, called that account as one of 
“Rs. 48 lacs floating in the share 
market”. The first had no particular 
significance and the second properly 
viewed only meant that he wanted to 
set apart this fund for transactions in 
shares and securities and not mix up 
his other capital and the income aris- 
ing from his estate. The name he gave 
to this account cannot for that reason 


only render his dealings with that ac- 


_sure of the then Commissioner. 
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count into trading transaction, if other- 
wise, thev were not. 


19. Similarly, the Tribunal 
was unduly impressed by the fact that 
he sold away the Victory Bonds with- 


-in about two months from their pur- 


chase, The correspondence produced 
by the assessee clearly shows that he 
had bought those Bonds at the pres- 
The 
Bonds were not likely to fetch him the 
yield he desired. His purchase of them 
had thus served the purpose, viz., hi 
showing to the authorities that his 
estate had made a war contribution. 
The sale by him of those Bonds would 
not affect the Government or its war 
effort. The fact that he sold them 
soon after the purchase would not in- 
vest it with the stamp of trade or 
business in Victory Bonds. 


20. — As regards the Karanpura 
shares, the correspondence between 
him and the company and the advice 
he had from his brokers referred to 
in the Statement of Case show that 
the assessee did at one time entertain 
the idea of obtaining control over the 
company’s management by procuring 
51 per cent of its total shares. He 
could do so by purchasing shares in 
the open market and also by other 
means. He purchased 7025 shares in 
the market but that was clearly not 
enough. There was at that time liti- 
gation going on between him and the 
company and he seems to have hit 
upon the idea that he would compro- 
mise his suit if the managing agents 
of the company were to sell him shares ` 
representing its unissued capital at 


prices offered by him. The object ot 


his offer was that he would not have 
to pay the market price of the shares 
which was 3 times more than the one 
offered by him. The company did not 
agree and his move for compromise 
failed. According to him, there was, 
therefore, no useful purpose for retain- 
ing those shares and he sold 6950 
shares leaving only 75 shares with 
him. On these facts the Tribunal was 
not right in concluding that the shares 
which the assessee purchased from the 
market were not for the purpose of ac- 
quiring the major share-holding in the 
company and that the control over the 
company was to be obtained only by 
purchasing shares representing the 
unissued capital. Both the purchase 
of shares and the move to obtain 
shares representing the unissued capi- 
tal were part of the same design and 
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if the latter failed, his purchase of 
7025 shares would obviously not bring 
him nearer his object. Furthermore, 
the bulk of the sale proceeds of sold 
went into the purchase of Bokaro 
Ramgur shares which remained with 
him till the assessment years in ques- 
tion. The profits made on the salz of 
shares, acquired with the intention of 
obtaining control over the compaxy’s 
management and not for dealing in 
them, would be on the capital and not 
revenue account. (see Kishan Prasad 
and Company Limited v. C. I T, 
(1955) 27 ITR 49 = (AIR 1955 SC 252) 
and C. I. T. v. National Finance Limit- 
ed, (1962) 44 I7R 788 = (AIR 196 SC 
835). The Statement of Case itsel? set 
out facts which were consistent with 
the assessee’s case. 


2i. In our view the Tribunal 
misdirected itself in applying the law 
to the facts found by it both in the 
matter of gold and shares, and the 
High Court would have been entitled 
to interfere with its findings instead of 
holding that it could not do so as the 
findings were findings of fact. The 
questions involved being mixed ques- 
tions of fact and law, the hypothesis 
on which the High Court acted that 
the findings were purely findings of 
fact and therefore, were unassailable 
was in our view not correct. 


22. The appeals, therefore, will 
have to be allowed and the answers 
given by the High Court set aside. We 
hold that the two questions referred 
to the High Court should have been 
answered in assessee’s favour and we 
do so accordingly. The respondent 
will pay to the appellant costs of tnese 
appeals but only one hearing fee. 

Appeals allowed. 
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Court will interfere with sentence only 
when it is established that the sentence 
is harsh or unjust in the facts and 
circumstances of the case. (Para 7) 


M/s. Nur-ud-din Ahmad and U. P. 
Singh, Advocates, for Appellants; M/s. 
Gautam Goswami and R. N. Sachthey 
Advocates, for Respondent. 


The following Judgment of the 
Court was delivered by 


RAY, J.:— This appeal is by 
special leave against the judgment 
dated 21 October, 1970° of the High 
Court of Punjab and Haryana convict- 
ing the nine appellants, Surta, Ram 
Sarup, Birkha, Jagran, Mangal, 
Juggal, Mannu, Lakhi and Sisram 
under Section 148 of the Indian Penal 
Code and sentencing them to six 
months rigorous imprisonment and 
also convicting them under S. 339/149 
of the Indian Penal Code and sentence- 
ing them to rigorous imprisonment for 
one year. The other two appellants 
were awarded a sentence of imprison- 
ment till the rising of the Court and 
a fine of Rs. 50/- under Section 148 of 
the Indian Penal Code and in default 
of payment of fine to undergo rigor- 
ous imprisonment for one month each. 
They were further sentenced to pay 
a fine of Rs. 100/- under Section 
333/149 of the Indian Penal Code and 
in default of payment to undergo 
eo imprisonment for two months 
eac 


2. The appeal by special leave 
was limited to the question of 
sentence only. 


3. On 30 July, 1966 Mangal 
Singh, Assistant Sub-Inspector ac- 
companied by four constables left 
Police Station, Rewari for patrol duty 
sometime after 8 p. m. : One Piare Lal 
lodged a report with Mangal Singh 
that two of his cows were missing. 
Mangal Singh and his constables 
reached village Jatuwas in the com- 
pany of Piare Lal. Piare Lal pointed 
out the two cows. Mangal Singh call- 
ed Kurra who was Lambardar. Three 
other persons came’ along with Kurra. 
Mangal Singh informed those three 
persons that the two cows belonged 
to Piare Lal and were alleged to be 
stolen property. These persons refus- 
ed to hand over the cows. When 
efforts of Mangal Singh failed to 
persuade the villagers to hand over 
the cows he ordered the constables to 
untie the cows for taking them away. 
At this Kurra and the three other per- 
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sons, Chhelu, Ram Rikh and Partap as- 
saulted Mangal Singh.. The four con- 
stables intervened. The villagers rushed 
to the spot and fell upon Mangal Singh 
and the constables. In order to defend 
himself Mangal Singh fired from his 
service revolver which injured one of 
the villagers. Mangal Singh received 
some injuries on his arm and his revol- 
ver fell from his hand. The four 
constables and Piare Lal ran away 
from the spot. After some time the 
Sub-Inspector of Rewari Police Sta- 
tion learning that a Police Officer was 
lying injured reached the place and 
found Mangal Singh. The Police Off- 
cer recorded the statements of Mangal 
Singh and of the constables. Mangal 
Singh was sent to the hospital at 
Rewari for medical examination. The 
Sub-Inspector Ripudaman Singh car- 
ried on the investigation. He arrested 
22 persons and recovered the service 
revolver from the person of Surta. 


4. The defence version was 
that crops of the accused were damag- 
ed by stray cattle. They made a com- 
plaint to the Deputy Commissioner. 
The accused had been told to detain 
the stray cattle so that they could be 
removed. . The accused rounded up 
the cattle and informed ` the officers 
at Delhi to send a truck for taking 
away the cattle. Before the cattle 
could be taken away the Police party 
arrived.’ The accused informed the 
Police party that the cattle could not 
be taken away. This infuriated 
Mangal Singh who started firing. The 
defence further stated that they caused 
injuries in the exercise of private de- 
fence of person as otherwise Mangal 
Singh would have killed some of them. 


5. The High Court found that 
when the four constables went for- 
ward to untie the cattle the villagers 
attacked Mangal Singh and other 
constables and it was at this stage that 
the pistol was used. The accused did 
not have the right to stop the Police 
party from untying the cattle. It was 
also found by the High Court that the 
accused did not have the right of 
private defence and force was used to 
restrain them from interfering with 
the Police party taking possession of 
the cows, 

6. Before the High Court it 
was submitted on behalf of the appel- 
lants that the sentence was severe. 
The High Court held that the sentence 
was not at all excessive and in fact the 
Sessions Judge erred on the side of 
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leniency. Counsel on behalf of the ap- 
pellants submitted that the accused 
spent about 3 months in prison before 
being enlarged on bail and in the facts 
and circumstances of the case that 
sentence should suffice. 


7. This Court interferes with 
sentence only when it is established 
that the sentence is harsh or unjust in 
the facts and circumstances of. the 
case. Sometimes consideration of age 
has also occasioned interference, There 
are instances of interference in 
sentences of fine in cases of 
violation of statutory offence. In 
the present case, the Sessions Court 
and the High Court both considered 
the question of sentence. There is 
nothing on record to suggest that the 
sentence passed is unjust or harsh. 

8. The appeal is therefore, dis- 
missed. The accused will surrender if 
on bail and serve out the sentence. 


Appeal dismissed. 
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Judge, Cuttack, subject to confirma- 
tion by the High Ccurt. He was 
further convicted of an offence under 
Section 148 and sentenced to four 
months rigorous imprisonment. Two 
other accused namely Laxmidhar 
Swain and Pranakrushna Swain were 
convicted under Sections 148 and 323 
Indian Penal Code and both sentenced 
in respect of Section 148 Indian Penal 
Code to four months rigorous im- 
prisonment. Further though both of 
them were convicted under Section 323 
the former was sentenced to a fine of 
Rs. 50/- while the latter to Rs. 200/- 
in default to undergo respectively one 
month and four months rigorous 
imprisonment. Eight other accused 
who were tried along with them were 
acquitted. The Appellant and the 
other two accused appealed to the 
High Court which while confirming 
the conviction awarded life sentence 
instead of death penalty on the Appel- 
lant and maintained the senterces 
passed on the other two convicted ac- 
cused. The Appellant has come up 
before us in Appeal by special leave. 


2. The deceased Bhramar 
Swain had after the death of his wife 
kept Sundari sister of Chakradhar 
Swain P. W. 5 as his Mistress. Aster 
she had lived with him for somet_me 
it was said that there arose a faction 
in the village in which the Appellant 
supported the claim of Sundari that 
she should be given the status of a 
wife by the deceased. Sunderi’s 
brother P. W. 5 and their maternal 
uncle Baishnab were also suppor ing 
the deceased to make provision for and 
accept Sundari as his wife. In respect 
of this dispute there was some strain- 
ed feeling between Sundari’s brother 
Chakradhar and the deceased. Apart 
from this there were also some land 
disputes arising out of purchases by 
the deceased from one Fakir Swain 
father of P. W. 9 and P. W. 10 his 
homestead and house standing in front 
of his house. The Appellant however 
raised an objection that he and the 
deceased jointly purchased this pro- 
perty but the deceased claimed tha: he 
alone had purchased it. It is also 
said there was a disagreement with 
some of the villagers of Nachhirura 
because of which the deceased lived 
for a year or two at village Pokheria- 
pada in the house of his relation 
Daitari Naik. The deceased came Lack 
to Nachhipura a few days before the 
occurrence namely on 6-1-66. P. W.5 
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was helping the deceased in building 
a part of his house and for this pur- 
pose he brought a rafter from the 
house which the deceased had pur- 
chased from Fakir Swain. While this 
rafter was being fixed for reconstruct- 
ing the house of the deceased the 
Appellant came there, started a 
quarrel and after some exchange of 
words the Appellant snatched away 
the wooden rafter and carried it away. 
On the same evening it is said that a 


- meeting in a Jane near the house of 


Anand Swain was held attended to 
by 11 accused originally charged 
before the Sessions Judge, at which 
there was a talk that the deceased had 
come to the village and that he should 
be killed. That night at about 9 p. m. 
the deceased after taking his night 
meal wanted to go to sleep in the 
house of Uttam P. W. 2. As he was 
apprehending danger he was accom- 
panied by P. W. 2 and P. W. 5 and 
on the way the deceased end P. W. 5 
both went to ease themselves. After 
easing and washing themselves while 
they were returning and proceeding 


‘towards the house of P. W. 2 the Ap- 


pellant and the accused Laxmidhar 
Swain suddenly appeared from a hay 
stacked nearby with Latkis or some 
like weapons. Laxmidhar Swain 
at once gave a stroke on zhe head of 
Chakradhar P. W. 5 while the Appel- 
lant gave a stroke on the head of the 
deceased who fell down. Uttam P. W. 
2 who was walking in front, on listen- 
ing the cry of P. W. 5 came back 
when Pranakrushna Swain gave him 
a stroke on his back. After the de- 
ceased had fallen down, it. is alleged 
that the Appellant gave a Katuri blow 
on him, as a result of which the 
deceased died. All the accused then 
ran away. The villagers who had 
heard the disturbance came there and 
found that P. W. 5 was also having 
severe bleeding injuries. The dead 
body of the deceased was then placed 
on a bamboo platform erected at the 
spot. P. W. who is deceased’s 
sister’s son and who is said to be adopt- 
ed by the deceased went to the Police 
Station at Ersama which is situated 
at about 7 miles away from the 
Village and gave the F. I. R. at 6 a. m. 
on 7-1-66 in which he said: 


“My maternal uncle after easing 
himself went to clean himself in the 
common pond of Gurubari Swain, 
Nisakar Swain and others on the 


southern side of the village and came 
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out. Balakrushna Swain, Prana- 
krushna Swain and Laxmidhar Swain 
came out at once from the side of that 
tank with Lathis or some like weapon 
as was visible. Laxmidhar Swain at 
once gave a stroke on the head of 
Chakradhar Swain. Balakrushna 
Swain gave a stroke on the head of 
my maternal unele Bhramar. I could 
not clearly see, in the moonlight, the 
weapon they held. My maternal uncle 
at once fell down just after the stroke 
on him. When Uttam Charan Swain 
came there hearing the cry of 
Chakradhar Swain, Panu Swain gave 
two strokes on his back”. 


Thereafter the F. I. R. records P. W. 1 
as stating that 20 or 25 people who 
were standing. there said ‘kill him 
catch him’. He further says he was 
able to recognise by the voice seven 
accused whose names he gave. Apart 
from these seven persons he had also 
named five others who were standing 
there holding a lathi which he says 
was visible to him in the moonlight. 
The Investigating Officer Banambar 
Ray P. W. 19 started the investigation, 
went to the spot, held an inquest and 
collected blood stained mud M. O. XII 
from the paddy field where the 
incident is said to have taken place. 
He also went to the house of the de- 
ceased and searched for blood stain- 
ed earth but did not find it. P. W. 19 


says while he was going to the place- 


of incident, he met P. W. 5 who was 
being carried in a basket, so he gave a 
requisition Ex. 11 to the Medical Offi- 
cer, Ersama for examination and treat- 
ment. The body of the deceased was 
also sent on 8-1-66 to Cuttack for 
post-mortem examination, as carriers 
could not- be arranged earlier, On 
7-1-66 he arrested the Appellant and 
two others and the remaining accused 
were arrested on different dates. A 
wooden lathi M. O. IV was recovered 
from the house of the Appellant on 
8-1-66 and M. O. V and VI, the blood 
stained Lungi and Ganji (Vest) of 
P. W. 5 was seized on 15-1-66. He 
then sent the blood stained articles to 
the chemical examiner. These arti- 
cles bore a few brown stains of blood 
with respect to which the seriologist 
reported that the result of the test on 
the Ganji was inconclusive while the 
blood on the Lungi and blood stained 
earth had disintegrated and therefore 
it could not be ascertained that 
what was found on these articles was 
_human blood. 


A.L RB. 


3. The case of the defence is © 


that the accused did not commit the 
offence and said that due to previous 
enmity and party faction they have 
been implicated. The further case of 
the defence was that on the evening of- 
the incident at about 6 p. m. on 
6-1-66 during the course of a quarrel 
between the deceased on the one side 
and Chakradhar P. W. 5 and the Ap- 
pellant on the other in the house of 
the deceased about a wooden pole 
brought from the house of the deceas- 
ed which he had _ purchased and 
which the Appellant claimed belong- 
ed jointly to him and the deceased; a 
wocden rafter from the roof fell on 
the deceased as also on P. W. 5 
Chakradhar and injured them. As a 
result of the injury thus caused, the 
deceased died. Thereafter the dead 
body was removed to the paddy field 
and placed on a bamboo platform 
erected for this purpose. 


4, The Sessions Judge as well 
as the High Court rejected this defence 
relying on the evidence of P. W. 1 who 
had stated that though a wooden 
rafter had fallen down it did not cause 
any injury either to the deceased or 
Chakradhar P. W. 5. The eye wit- 
nesses to this incident are P. W. 1, 
nephew of the deceased, P. W. 2 Uttam 
Swain and P. W. 5 Chakradhar, the 
brother of Sundari. Of these P. W. 2 
was declared hostile. The High Court 
observed that of these eye witnesses 
the evidence of P. W. 1 and P. W. 2 is 
not reliable but it believed the evi- 
dence of P. W. 5 and confirmed the 
conviction of the Appellant. 


5. It has been contended before 
us that the evidence of P. W. 5 is 
also not reliable, in that he is inimical- 
ly disposed to the deceased and was 
an interested witness inasmuch as he 
was the brother of Sundari whose side 
he was taking to obtain for her the 
status of a wife. In fact according to 
the submission of the learned Advo- 
cate the Appellant had not killed the 
deceased but the rafter had fallen 
while they were all quarrelling in the 
house of the deceased injuring the 
deceased and P. W. 5 as a result of 
which injury the deceased died. There- 
after there was a conference be- 
tween P. W. 1, P. W. 5 and others 
all night in that house as to what 
should be done with the dead body 
and ultimately it was decided to re- 
move the dead body to the paddy field 
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put it on a bamboo platform which 
was to be built for this purpose and 
implicate the accused. Accordirgly 
P. W. 1 was sent to give a report. 

we said earlier the High Court did 
not rely on the evidence of P. W. 1 
and P. W. 2 as in its view they cculd 
not have witnessed the occurrence. 
It was also observed that P. W. 1 was 
an interested witness being the sister’s 
son of the deceased and also that he 
could not have seen the actual 
murder and assault as on his ewn 
showing he was proceeding to P. W. 
2s house when the deceased who had 
gone to ease himself was assau_ted 
while he was on his way to join him. 
P. W. 2’s evidence was not relied on 
although he is stated to have been as- 
saulted by (the accused) the Appellant, 
Pranakrushna Swain because there was 
no mark of injury on his person nor 
was he medically examined. P. W 19, 
the Investigating Officer admitted shat 
although he had seen P. W. 2 in the 
Village from January 7 to January 13, 
1966 he found no marks of assault on 
him nor did P. W. 2 consent for being 
sent to medical examination. As we 
have pointed out earlier P. W. 2 was 
also declared hostile and the prosecu- 
tion allowed to cross-examine him. In 
these circumstances their evidence was 
rightly not relied upon to support the 
prosecution case as to who and in what 
circumstances the occurrence took 
place. The only other evidence is zhat 
of P. W. 5 who was not examined till 
the 15th January i.e. till after 10 o? 11 
days of the incident. There was no 
reason why P. W. 19 could not lave 
examined him because on his sown 
showing P. W. 19 had met P. W. 5 
while he was going to the Vilage 
when P. W. 5 was being taken to the 
Hospital. No doubt P. W. 19 says 
that P. W. 5 was not in a condition, for 
him, to record his statement but azart 
from his saying so he does not tell us 
in what condition P. W. 5 was. P. W.5 
went to the Ersama Primary Health 
Centre where Dr. Kanungo P. W. 22 
who was then the Medical Officer In- 
charge had examined him on receiving 
a requisition Ex. 11 from the Po-ice. 
According to the Doctor, P. W. 5 was 
under his treatment from 7-1-1965 to 
12-1-1966. On examination he found 
four wounds: 


1) “One contused wound with 
blood clot over the injury over the 
surrounding tissues, extending to face. 
The margins were rough and regular. 
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The size of injury was 11/2” x 1/4”. 
As the injury was bleeding I could not 
measure its depth, but the injury had 
a depth. The injury was on the left 
side head. 


2) One contused wound with blood 
clot, with haematoma of mucous sur- 
face on right side upper lip. The size 
of the injury was 1/4” x 1/4”. The 
colour of the injury was black. 


3) One bruise with swelling 3” x 
11/2” on the left fore-arm dorsal as- 
pect-close to elbow joint. 

4) One bruise with swelling 2” x 
1” on left side back over scapula.” 
In eross-examination the Doctor admit- 
ted that P. W. 5 was not treated as 
an emergency patient and since there 
were only 2 beds for emergency cases 
he did not admit him as Indoor patient 
and that P. W. 5 was making his own 
arrangement for his stay and attend- 
ing the Primary Health Centre daily 
for his treatment. P. W. 5 however 
states that he was admitted as an in- 
door patient for 12 days which cannot 
be accepted in view of the Doctor’s 
evidence. While noting this diverg- 
ence in the evidence of P. W. 19 and 
P. W. 5 the High Court seems to ac- 
cept an explanation given by the 
Publie Prosecutor that because P. W. 5 
was being seen by the P. W. 19 every- 
day, P. W. 5.may have made arrarge- 
ments for his stay in the Hospital pre- 
mises but this is no-one’s case. P. W. 19 
says that P. W. 5 was coming every- 
day for treatment but there is no evi- 
dence as to whether P. W. 5 was stay- 
ing in the Hospital premises or else- 
where, as such we find no justification 
in accepting the statement of P. W. 5 
which in our view is a falsehood. In 
answer to a question by the Additional 
Sessions Judge P. W. 22 says he found 
a laceration in injury Na. 1 although 
he did not mention the word laceration. 
He however admitted that in a con- 
tused wound there is always a lacer- 
tion but the margins are regular. In 
further cross examination the Doctor 
said that since the margins of injury 
were regular he menticned it as a 
contused wound instead of a lacerated 
wound and noted accordingly in his 
report Ex. 11/1. He further states 
that by a lathi no incised wound can 
be caused. Incised wounds have 
always some depth. In injury No. 1 
also he found a depth but says that in 
contused wound also there can be 
some depth. This evidence clearly 
shows that P. W. 5 was not certainly, 
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in a condition where his statement 
could not have been taken. The state- 
ment by P. W. 5 that he was an indoor 
patient was an attempt to support 
P. W. 19's explanation for not record- 
ing his statement earlier. That there 
was no valid reason for P. W. 19 not 
to record his statement earlier when 
he met P. W. 5 on the Tth itself is 
clear from his admissions that after he 
received the injuries he did not lose 
his senses and in fact sat at the place 
where the incident took place for-two 
ghadis. The High Court itself has 
commented on the lapses in investiga- 
tion and the delay in examination of 
P. W. 5 who was a material witness; 
none-the-less it merely says “even so 
the evidence of Chakradhar P. W. 5 
cannot be rejected on account of his 
delayed examination by the investigat- 
ing officer. In our opinion the delay- 
ed examination does not affect the 
veracity of Chakradhar Swain”. Why 
when a similar statement made by 
P. W. 1 regarding the occurrence is 
not relied on, the statement of P. W.5 
should be relied particularly when 
such a long delay in his not being exa- 
mined earlier is not explained. The 
High Court said that the Doctor P. W. 
22 had not mentioned that there was 
a bleeding injury on the right side 
fore-head in certificate Ex. 
though such an injury was mentioned 
in the Police requisition Ex. 11 of 7-1- 
66. This comment we may observe is 
not warranted because the Doctor was 
not cross-examined in respect of these 
discrepancies. The mere fact that 
P. W. 19 had given a requisition to 
examine P. W. 5 for an injury on the 
right side does not necessarily esta- 
blish that the injury was on the right 
side. A good deal of cross-examina- 
tion was directed in respect of the 
Report Ex. 11/2 given by him but no- 
where was he asked as to whether 
there was.an injury on the left side 
and why he had omitted to mention it. 
It is no one’s case that there were two 
wounds one on the left side and the 
other on the right side. What P. W. 5 
says is that Laxmidhar gave him four 
lathi blows as a result of which he 
had bleeding injury on the nostril and 
on the left side of head and he fell 
down because of this assault. The 
Doctor however said that this injury 
was on the right side. While there 
could have been a mistake whether 
the injury was on the right side as 
spoken by the Doctor or on the left 
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side as spoken by the injured, there 
could be no mistake as to whether 
there could be one wound or two 
wounds because ihe witness does not 
speak about his having two wounds 
one on the left side and the other on 
the right side. Further P. W. 5 says 
that the Doctor gave him a discharge 
slip on the day he was discharged but 
later took it back after consultation 
with the Thana Babu and thereafter 
he did not give him any discharge 
slip. P. W. Ps blood stained clothes 
were also seized on the 15th about 
10 days after the incident. The wit- 
ness wants us to believe that for 
these 10 days he was wearing these 
blood, stained clothes without remov- 
ing them. 


6. In view of all these in- 
congruities we think there is justifi- 
cation in the comment of the learned 
Advocate for the accused that the 
delayed examination of P. W. 5 by 
P. W. 19 would give an opportunity to 
P. W. 5 te concoct a different version 
than what actually took place. 


OL On the question of how the 
deceased received the fatal injury also 
there is material contradiction in the 
evidence of P. W. 5, Dr. N. K. Mohanty 
P. W. 16 who conducted the post- 
mortem, says that he found three 
external injuries which are: 


1) Incised looking Tacerated 
‘wound on scalp 3° x 3/4” x bone deep 
extending vertically from a point 24” 
above the root of the nose, on the fron~ 
tal bone and right parietal bone. 

2) Eechymosis on left fore-head 
extending over an area of 2% x 2”, ` 


3) Ecchymosis of left upper eye 


On dissection a linear fracture of the 
skull 7” long extending in the frontal 
bone from a point 3” above the root 
of the nose which after running 2” 
turns to left vertically downwards on 
the left temporal bone. There was 
also a crack fracture 4” long running 
through the pituitary fossa extending 
to left along the front margin of the 
left petrous temporal bone. The injury 
to the brain in his opinion was the 
cause of death and that a. blunt wea- 
pon must have caused the head in- 
jury. He was asked in examination- 
in-chief whether the blunt side of a 
Katuri might also cause such an in- 
jury and his answer was that it could 
be so caused but in cross-examination 
he admitted that the head injury on 
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the deceased was not an injury caus- 
ed by a sharp cutting weapon by using 
its sharp edge. The evidence of P. W. 
5 is that the Appellant gave a lathi 
blow on the waist of the deceased and 
after he fell down on the ground the 
Appellant gave a blow with the Katuri 
on his head. He further says he could 
see clearly the Katuri and that the 
Katuri blow on the deceased was given 
when P. W. 5 was still standing. Ac- 
cording to this witness there was only 
one blow with a lathi and that tod on 
the waist, if so this evidence is incon- 
Sistent with the Doctor’s finding that 
the head injury must have been caus- 
ed by a blunt weapon like a kathi. 
P. W. 5 however had stated in the 
Committal Court that one blow was 
given with lathi on the head and the 
other blow was on the waist and that 
too with a lathi. When confrcnted 
with his statement in the Committal 
Court that the Appellant had given a 
lathi blow on the head of the deceased, 
he denied that he made such a state- 
ment. When he was asked that ir: the 
Committal Court he had not saic the 
Appellant had given a Katuri blow on 
the head of the deceased he said it is 
not a fact that he did not speak of a 
Katuri blow on the deceased. It was 
also put to him that he had not szated 
before the Police that a Katuri blow 
was given by the accused to th=2 de- 
ceased but does not remember’ whather 
he stated before the police whether 
only one blow was given to the deceas- 
ed. While the High Court noted this 
contradiction it appeared to it that the 
evidence of the Doctor that a blunt 
weapon must have caused the injury 
to the deceased was consistent with 
the statement of P. W. 5 in the Zom- 
mittal Court which statement was held 
to be substantive evidence since it was 
brought on record after due confronta- 
tion under Section 145 of the Evidence 
Be The High Court further okserv- 
ed: 


“In fact, even at the trial before 
the learned Additional Sessions Judge, 
Chakradhar (P. W. 5) in course of 
cross-examination ultimately said that 
he saw only one lathi blow given by 
the accused Appellant Balakrushna 
to the deceased. It is not improbable 
that there was some confusion not un- 
natural nor unlikely in a situation in 
which the three assailants were as- 
saulting three victims at night in the 
paddy field in the manner they were 
doing — by reason of which Ckakra- 
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dhar (P. W. 5) at the Sessions trial 
mem onea Katuri also in addition to 
athi.” 


On the other hand the Trial Judge 
while referring to the contradiction in 
the Committal Court with the state- 
ment made by the Appellant before 
him observed that the outstanding fact 
is that the Appellant had both a lathi 
and a Katuri in his hand which fact 
was corroborated by P. W. 11 when 
he says he saw the Appellant running 
and holding in one hand a lathi and 
in the other a Katuri and since P. W. 16 
the Doctor says the injury on the 
deceased could be caused by a lathi 
blow and also by the blunt edge of the 
Katuri he thought it was immaterial 
“whether some of the eye witnesses 
speak of a lathi blow being the cause 
of the head injury of Bhramar and 
others speak of a blow given with a 
Katuri being the cause of the injury. 
Thus from the above evidence of the 
occurrence witnesses, P. Ws. 1, 2 and5 
corroborated by the evidence of P. W. 
11 in a substantial degree, the irresis- 
tible conclusion must be that the ac- 
cused Balakrishna caused the mortal 
head injury of the deceased by giving 
a severe blow with either a lathi or 
the blunt edge of a katuri and thus, 
the death of Bhramar was caused in- 
stantaneously”. 

8. The above passage would 
show that the Sessions Judge was try- 
ing to reconcile the contradictions in 
the two statements of P. W. 5 by 
holding that the accused had both a 
Katuri and a lathi in his hands. This 
is so because P. W. 1 also says that 
the Appellant had a Katuri and a 
Jathi when he attacked the deceased. 
It is in our view difficult to com- 
prehend how he could carry a lathi in 
one hand and a Katuri in the other 
and still be free to give a Lathi or 
Katuri blow on the head of the 
deceased with such force and intensity 
as would cause the kind of injury 
which caused the death of the de- 
ceased. Be that as it may, the High 
Court as we have pointed out earlier 
relied on the statement of P. W. 5 
made in the Committal Court in hold- 
ing that the blow was given by a 
lathi. We however find that the Ses- 
sions Judge brought the deposition of 
P. W. 5 in the Commiital Court on 
record under Section 288 of the Crimi- 
nal Procedure Code not at the time 
when P. W. 5 was being examined but 
after the evidence for the prosecution 
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was closed and after the statement of 
all the accused were recorded. The 
next day i. e., 8-12-66 it would appear 
the defence counsel tendered the depo- 
sition of P. W. 2° in the Committal 
Court but the Sessions Judge not only 
admitted that evidence but also the 
evidence of P. W. 5 in the Commit- 
tal Court under Section 288, Criminal 
Procedure Code. Whether this is the 
proper procedure need not now con- 
cern us but even so the High Court 
failed to note that in the Committal 
Court the witness had not said that 
the Appellant was carrying a Katuri 
also, but none-the-less in the Sessions 
Court he insists that he had said so. 
Similarly he denied that he stated in 
the Committal Court that the blow on 
the head was given by a lathi. In 
any case if the statement in the Com- 
mittal Court is to be taken the first 
blow which was given by the Appel- 
lant was with a stick and was on the 
head and the second blow was on the 
waist. In the Sessions Court however, 
he stated that the first blow with a 
lathi was on the waist and after the 
deceased fell down it was only then 
the fatal blow was given on the head. 
These contradictions ordinarily would 
by themselves not have much signific- 
ance but where as in this case 
‘ithe witness for no justifiable reasons 
was not examined for nearly 10 days 
and he is found to be telling falsehoods 
on material aspects of the case it be- 
comes difficult to place any reliance 
on such testimony particularly when 
he tries to conform to the evidence 
of P. W. 1 in the Sessions Court that 
the first blow was given by a lathi on 
the waist and the second by a Katuri 
on the head. When this very state- 
ment of P. W. 1 has not been relied 
on by the High Court there is no 
reason for taking a part of his state- 
ment from the Sessions Court and a 
part from the Committal Court to 
piece it as a whole for a narration as 
to how the deceased was killed. There 
are also other circumstances in this 
case which though may not support 
the defence version of how the inci- 
dent took place none-the-less indicate 
that there have been confabulations 
and consultations between P. W. 5 and 
the other witnesses immediately after 
the death of the deceased. The fact 
that the dead body was put on a 
bamboo platform which was construct- 
ed for that purpose in the paddy fields 
would indicate that the incident may 


at Nachhipura. 
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not have taken place “as spoken to by 
the witnesses. The evidence of P. W. 
1 shows that on the date of the oc- 
currence he, Mahani, Uttam, Fakir, 
Nisakar had discussions for two hours 
in the house of Bharmar. The ques- 
tion naturally arises as to what they 
were discussing. Were they discus- 
sing as suggested by the learned 
Advocate for the Appellant as to what 
story must be told about the death of 
the deceased? This admission merely 
indicates that the version in first in- 
formation was not spontaneous. P. W. 
2 says that the Appellant dragged 
the deceased and Laxmidhar Swain 
caught hold of the neck of the deceas- 
ed and threw him on the floor and 
then the Appellant assaulted him with 
a Katuri on the head. This caused 
bleeding injury and death on the spot. 
The witness further says in cross- 
examination that there was a quarrel 
between the deceased and his brother- 
in-law (Sala) on the date of occur- 
rence. This quarrel between Sala and 
Behnoi took place two ghadis before 
sunset. He also said that the deceas- 
ed never used to stay in his — the 
witness’s house but on the day of the 
occurrence he was going to stay in 
his house. On the evidence of P. W. 1 
15 days before the incident, he, the 
deceasec’s mother and younger son 
came to live in the deceased’s house 
When the deceased 
found that his house was broken down, 
he started to build it, on the day of 
the incident when there was a verbal 
wrangle and physical struggle between 
the deceased on one side and the 
Appellant and P. W. 5 on the other in 
respect of a rafter brought by the de- 
ceased from the house purchased from 
Fakir Swain. In fact he admits at 
this tima a wooden rafter fell down 
but it did not cause any injury to the 
deceased and P. W. 5. The witness 
also speaks of enmity between P. W. 5 
and the deceased because P. W. 5 was 
supporting Sundari. There seems to 
have been a Criminal Case filed by 
the deceased against Sundari. P. W. 5 
and the Appellant sometime before 
the incident and according to the wit- 
ness on the day of the incident P. W. 5 
and the Appellant were on one side 
when the physical struggle as spoken 
to by P. W. 1 took place against the 
deceased. Relying on this evidence 
the learned Advocate for the Appel- 
lant contends that on the day of the 
incident there was a quarrel and a 
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physical struggle about the rziter 
brought from the house purchased by 
deceased from Fakir Swain, in which 
P. W. 5 and the Appellant were on 
one side and the deceased on the 
other. In this physical struggle it is 
contended that blows may have been 
exchanged between P. W. 5 on the one 
hand and the deceased on the other 
in which P. W. 5 caused a fatal irjury 
to the deceased, while deceased was 
responsible for injuries on P. W. 5. 
Thereafter it is alleged that P. W. 5 
with the help of P. W. 1 and ochers 
cooked up and concocted the story 
against the Appellant and others as 
they were also inimical and would 
have a motive for killing the deceased. 
Whether there is justification for this 
contention which is merely based on 
the testimony of P. W. 1 that ihere 
was quarrel and physical struggle be- 
tween the deceased on one side arid 
P. W. 5 and the Appellant on the 
other, there are several features in 
this case to which we have referred 
which will certainly create a doubt as 
to the veracity of P. W. 5’s statement. 
Tf P. W. ls testimony about the oc- 
currence cannot be relied on or the 
same parity of reasoning the evicance 
of P. W. 5 also is not dependable. The 
evidence to which we have referred 
would show that the eye witnesses 
have not come out with the truth as 
to how the occurrence took place and 
where it took place. In the cirzum- 
stances it would be unsafe to rely on 
it, in convicting the accused. We ac- 
cordingly allow the Appeal, set aside 
the conviction and direct the aceused 


to be released. 
Appeal allowed. 


AIR 1971 SUPREME COURT 3il1 
(V 58 C 164) 
(From: Andhra Pradesh)* 
S. M. SIKRI, C. J. 
AND P. JAGANMOHAN REDDY, J. 

The State of Andhra Pradesh, Ap- 
pellant v. P. V. Narayana, Respon- 
dent. 

Criminal Appeal No. 184 of 1968, 
D/- 9-2-1971. 

(4) Prevention of Corrupticn Act 
(1947), Section 5-A — The gram of 
permission to investigate under Sec- 
tion 5-A is not merely a mechanical 


*(Cri. App. No. 138 of 1966, D/- 19-4- 
1968 — Andh Pra.) 


BO/CO/A613/71/KSB/C 


State ofA: P. v. P. V. Narayana (Sikri C. J.) [Prs. 1-3] S. C. 811 


act — The grant of permission te 
Inspector of Police on his application 
and mere ipse dixit that Senior Cfficers 
being otherwise busy were unable to 
take up investigation is illegal and 
would nullify the object of Sec- 
tion 5-A. (Para 4) 

(B) Criminal P. C. (1898), Sec. 537 
— Illegal investigation by police prior 
to taking cognizance of offence does 
not vitiate either the trial or convic- 
tion unless miscarriage of justice has 
been caused thereby — High Court 
errs in quashing conviction on ground 
of illegal investigation without going 
into question of prejudice. (X-Ref: 
Prevention of Corruption Act (1947), 
Section 5-A) AIR 1955 SC 196 
and AIR, 1971 SC 508, Followed; Cr. 
App. No. 138 of 1966, D/- 19-4-1968 
(Andh Pra), Reversed. 


(Para 7) 

Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 508 (V 58) 

= Cri. Appl. No. 25 of 1967, 

D/- 27-11-1970, Dr. M. C. Sul- 

kunte v. State of Mysore 7 
(1955) AIR 1955 SC 196 (V 42) 

= (1955) 1 SCR 1150, H. N. 

Rishbud and Inder Singh Vv. 

The State of Delhi 


Mr. P. Ram Reddy, Sr. Advocate, 
(Mr. G. Narayana Rao, Advocate, with 
him), for Appellant; Mr. K. Jayaram, 
Advocate, for Respondent. 


The following Judgment of the 
Court was delivered by 

SIKRI, C. J.: This appeal is 
by certificate granted by the Andhra 
Pradesh High Court against its judg- 
ment allowing the appeal of the res- 
pondent and quashing the proceedings 
against him. He had been convicted 
by the learned Special Judge for SPE 
eases, Secunderabad, under Sec. 161, 
Indian Penal Code and Section 5 (2) 
read with Section 5 (1) (d) of the 
Prevention of Corruption Act, 1947 and 
sentenced to various terms of impri- 
sonment. 


2. The facts of the case and the 
points raised before us sre as follows: 

3. The respondent was work- 
ing as Head Train Examiner and was 
posted at Waltair in the South Eastern 
Railway. It was alleged that on 14th 
July, 1964, the respondent demanded 
and accepted an amount of Rs. 5/- as 
gratification, other than legal remun- 
eration, from P. W. 1 who too was a 
railway employee, as a motive or re- 
ward for having attested on 1-7-1964 


\ 
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an Urban Bank Pay Order dated 
20-6-1964 for Rs. 265.80np. drawn in 
favour of P. W. 1 and for having post- 
ed him for duty at the Waltair Goods 
Yards. It appears that P. W. 1 appro- 
ached the Inspector of the Special 
Police Establishment and informed him 
that the respondent was harassing him 
for -a payment of bribe of Rs. 5/-. The 
Inspector made confidential enquiries 
and learnt that the respondent was 
indulging in corrupt practices and that 
there was truth in the complaint made 
by P. W. 1. On 13-7-64 he presented 
the requisition Ex. P-14 before the Ist 
Class Magistrate, Visakhkapatnam, 
requesting him to authorise the Inspec- 
tor to investigate the case. After stat- 
ing the facts briefly in this requisition 
he said, “As the Superintendent of 
Police, S. P. E., is engaged in admin- 
istrative matters and supervising 
investigations at Hyderabad and the 
other two Deputy Superintendents of 
Police are also engaged in the investi- 
gation of important cases and other 
enquiries and as it is not possible to 
secure their presence in the near 
future at Waltair to investigate into 
said complaint . of Sri Appanna, I 
request that I may be permitted under 
Section 5-A of the Prevention of 
Corruption Act (Act 2 of 1947) and 
Section 155 (2), Criminal Procedure 
Code to investigate the allegations and 
to lay a trap”. On the same day the 
District Munsif-cum-First Class Magis- 
trate, Visakhapatnam, passed the 
following order: 


“Whereas it is alleged that res- 
pondent is demanding and accepting 
illegal gratification from his staff for 
showing official favours and that he 
demanded Rs, 5/~ as bribe from Shri 
Ella Appanna for having attested his 
cheque. 

And whereas, I am satisfied that 
the Superintendent of Police and the 
two Deputy Superintendents of Police, 
Special Police Establishment, Hydera- 
bad, are otherwise engaged and 
unable to take up investigation of the 
allegations complained of; 

And whereas, I Shri D. Krishnan 
Raju, am satisfied on a perusal of the 
petition of the Inspector of Police and 
on hearing Shri P. Sreerama Murthy, 
Inspector of Police, that there are 
reasonable and good grounds to auth- 
orise investigation of the allegations, 
I do hereby authorise Shri P. 


. Sreeramamurthy, Inspector of Police, 


Special Police Establishment, Hydera- 
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bad under Sections 5-A of Act 2 
of 1947 and 155 (2), Criminal P. C. 
to investigate the allegations and to 
lay a trap”. 


4. It would be seen from the 
requisition and the order of the Magis- 
trate that it is not stated that 
the Inspector of Police had contacted 
the Superintendent of Police or the 
two Deputy Superintendents of Police 
or he was told by them that they were 
engaged in administrative matters and 
supervising investigation of important 
cases and they were unable to take up 
the investigation of either this case or 
other eases. In his evidence he admit- 
ted that before giving the requisition 
he did not send any memo or letter 
ta his office for ascertaining whether 
the D. Ss. P. or S. P, were engaged 
in any other case. So, the net result 
seems to be that the Inspector made 
the requisition at his own initiative 
without getting into contact with the 


‘S. P. or the D, Ss. P. -The Magistrate 


was apparently satisfied that the as- 
sertion of the Inspector of Police 
that the Superintendent of Police and 
the two Deputy Superintendents of 
Police were unable to investigate or 


- unable to take up the investigation. 


It seems to us that the procedure 
adopted is wholly unwarranted by the 
provisions of the Prevention of Cor- 
ruption Act. It may be that the 
Inspector thought that it was not 
necessary that the Superintendent of 
Police cr the Deputy Superintendents 
of Police should themselves write to 
the Magistrate or apply that the 
Inspector of Police be authorised to 
investigate but it seems to us that they 
must ke in the picture before the 
Inspector of Police applies for permis- 
sion. In other words they must tell 
the Inspector of Police that they are 
too busy to take up the investigation 
of this case or they must on this 
ground authorise him to apply to the 
Magistrate to permit him to investi- 
gate the case. This procedure which 
has been adopted by-passes the pro- 
visions of the Act and nullifies the 
objective of Parliament that the senior 
Officers should ordinarily investigate 
such cases. The High Court in our 
view rightly held that the grant of 
permission to investigate the case is 
not merely a mechanical act and the 
Magistrate had erred in giving the 
sanction. 


5. It appears that the Superin- 
tendent of Police felt that the permis 
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sion, which P. W. 11 had obtained 
from the Magistrate was somewhat 
defective and, therefore, it was felt 
that the Magistrate be requested 
again to give a fresh sanction. Ac- 
cordingly, he applied to the Fourth 
City Magistrate on 24th July, 1364, 
that as he himself and the Deputy 
Superintendents of Pclice were en- 
gaged in the investigations and secret 
inquiries and were unable to take up 
investigation personally, the Inspector 
of Police be authorised to conduct 
further investigations. On 25th July, 
1964, the Magistrate gave the neces- 
sary authorisation. But the High 
Court rightly remarked that the main 
investigation had already been done by 
that time. The High Court on bzing 
satisfied rightly held that the investi- 
gation was unauthorised and as such 
the proceedings were vitiated. Before 
the High Court, the learned Counsel 
for the respondent argued on the “acts 
of the case but as the sanction iiself 
was held invalid, the High Court did 
not give its opinion with regard’ to 
the facts of the case. 


6. The learned Counsel for the 
appellant Shri P. Ram Reddy ron- 
tended that assuming the sanction was 
bad, this Court has held on a number 
of occasions that an illegal inves-iga- 
tion does not vitiate the trial. In 
other words, that in order to set aside 
the conviction it must be shown that 
there has been miscarriage of justice 
as a result of bad and irregular 
investigation. The earliest case on 
the point is H. N. Rishbud and Inder 
Singh v. The State of Delhi, (1955) 1 
SCR 1150 = (AIR 1955 SC 196). This 
Court observed: 


“If, therefore, cognizance is in fact 
taken on a police report vitiated by 
the breach of a mandatory provision 
. relating to investigation, there can be 
no doubt that the result of the trial 
which follows it cannot be set aside 
unless the illegality in the investiga- 
tion can be shown to have brought 
about a miscarriage of justice............ 
We are, therefore, clearly, also, of the 
opinion that where the cognizance of 
the case has in fact been taken and the 
case has proceeded to terminate, the 
invalidity of the precedent invesiiga- 
tion does not vitiate the result, unless 
miscarriage of justice has been caused 
thereby.” 

7. The latest decision to which 
our attention is invited was an inre- 
ported case Dr. M. C. Sulkunte v. State 


Saptawna v. State of Assam 


[Prs. 5-8] S. C. 813 


of Mysore, Criminal Appl. No. 25 of 
1967 D/- 27-11-1970 = (reported in 
AIR 1971 SC 508). It is clear from 
these authorities that the High Court 
erred in quashing the proceedings 
against the respondent solely on the 
ground of illegal investigation. 


8. The High Court did not go 
into the question whether the illegal 
investigation had resulted in prejudice 
to the respondent. The learned Coun- 
sel for the respondent contended that 
the very fact that the main investigation 
was conducted without a valid sanc- 
tion had resulted in prejudice to the 
respondent. It seems to us that the 
High Court should, apari from other 
questions which it did not deal with, 
also go into this question of prejudice. 
We accordingly accept the appeal, set 
aside the judgment and order of the 
High Court and remand the case to it 
for disposal in accordance with law. 


Case remanded. 





AIR 1971 SUPREME COURT 813 
(V 58 C 165) 


S. M. SIKRI, C. J., 
P. JAGANMOHAN REDDY AND 
I. D. DUA, JJ. 


Saptawna, Petitioner v. The State 
of Assam, Respondent. 


Writ Petition No. 554 of 1970, D/- 
5-2-1971. 


(A) Constitution of India, Art. 
In the case of 


32 


— an under-trial 
prisoner the question that he is en- 
titled to be released as he was not 


produced before a Magistrate within 
24 hours of his arrest does not arise. 
(X-Ref: Criminal P. C., Section 61) — 
1971 Cri LJ (N) 8 (SC), Rel. on. 
(Fara 3) 
(B) Constitution of India, Art. 32 
here an accused is illegally de- 
tained, the detention becomes lawful 
when subsequently he is arrested and 
produced before a Magistrate within 


24 hours. (X-Ref: Criminal P. C., Sec- 
tion 61). (Para 3) 
(C) Constitution of India, Art. 32 


—In the case of an under-trial pri- 
soner charged with two or more of- 
fences the fact that he was arrested 
only in one case does not make any 





difference. (X-Ref: Criminal P. C., 
Section 61). : (Para 3) 
BO/BO/A562/71/GNB/P 
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(D) Constitution of India, Art. 32 
— Criminal P. C. does not apply to 
Tribal areas in Assam and Manipur by 
reason of Sixth Schedule to the Con- 
stitution — Only its spirit applies — 
Hence when an accused is arrested on 
a charge of iwo or more offences he 
need not be produced in connection 
with each offence before a Magistrate 
for remand. (X-Ref: Criminal P. C. 
Section 61). 1871 Cri LJ (N) 8 (SC) 
and AIR 1967 SC 212, Rel. on. 
{Para 9 
Cases Referred: Chronological Paras 
(1971) 1971 Cri LJ (N) 8 = Writ 
Petn. No. 238 of 1970, D/- 29-9- 
1870 (SC), V. L. Rohlua v. Dy. 
Commr., Aijal Dist. 
(1967) AIR 1967 SC 212 (V 54) 
= (1966) 3 SCR 830, State of 
Nagaland v. Rattan Singh 4 


Mr. Harbans Singh, Advocate, 
amicus curiae (The Petitioner was also 
present in Court), for Petitioner; Mr. 
Naunit Lal, Advocate, for Respon- 
dent. 


The icllowine Judgment of the 
Court was delivered by 

SIKRI, C. J In this petition 
under Article 32 of the Constitution 
the petitioner complains against his 
detention. The relevant facts are 
these. It appears that the petitioner 
was arrested on January 10, 1968 but 
it is not quite clear by whom he was 
arrested. The suggestion of the State 
Counsel is that he was arrested origi- 
nally under the Armed Forces (Assam 
and Manipur) Special Power Act, 1958. 
Be that as it may, according to the 
affidavit of Shri P. Sengupta, Deputy 
Secretary to the Government of Assam, 
Political (A) Department, he was 
arrested by the Civil Police on January 
24, 1968, and was produced before the 
competent Magistrate on January 25, 
1968, in connection with G. R. Case 
No. 27/68. It is further stated that the 
Civil Police registered other cases 
against the petitioner vide G. R. 235/68 
of Aijal Police Station Case No. 16 (8)/ 
68 under Section 32 (5), D. I. R., G. R. 
212/66 of Aijal Police Station Case 
No. 54 (5)/66 under Section 121, Indian 
Penal Code, ete, and G. R. Case 
No. 27/68 vide Session Case No. 128/69 
under Section 121 (A)/392, Indian 
Penal Code. It is further stated in the 
affidavit that subsequent to the pro- 
duction of the petitioner before the 
Magistrate in connection with G. R. 
Case No. 27/68, the petitioner was 
shown as arrested in the other two 
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eases as well. The petitioner was, 
however, discharged from G. R, 27/68. 
on October 10, 1970, but it is maintain- 
ed in the affidavit that the petitioner 
is in custody in connection with the 
other two cases in which he has been 
charge-sheeted. It was denied that the 
petitioner was never produced before 
a Magistrate. It is further stated that 
the last order of remand for the peti- 
tioner was passed by the Aijal Court 
in G. R. Case No. 235/68 on December 
16, 1970. I; was admitted that there 
has been delay in the trial of the cases 
owing to various circumstances but it 
appears that the High Court has al- 
ready ordered on December 18, 1970 
that the trial of the cases should be 
completed within four months. It was 
further stated that this order of the 
High Court has been communicated to 
the Prosecuting authorities and every 
effort is being made to comply with 
the order of the Hon’ble High Court 
for early disposal of the cases. 


2. The learned counsel for the 
petitioner says that the petitioner is 
entitled to be released on three 
grounds: (1) The original date of 
arrest being Jenuary 10, 1968 and the 
petitioner not having been produced 
before a Magistrate within 24 hours, 
the petitioner is entitled to be releas- 
ed; (2) Tha petitioner having been 
arrested in one case on January 24 
1968 and he having been discharged 
from that case, he is entitled to be 
released; and (3) As the petitioner was 
not produced for obtaining remand he 
is eas to bké released. 


A similar case came before 
this Ton from this very District 
V. L. Rohlua v. Dy. Commr. Aijal 
Dist. Writ Petition No. 238 of 1970, 
D/- 29-9-1970 (SC) (reported in 1971 
Cri LJ (N) 8) and the first point was 
answered by a Bench of five Judges 


“If the matter had arisen while 
the petitioner was in the custody of 
the Armed Forces a question might 
well have arisen that he was entitled 
to be released or at least made over to 
the police. However, that question does 
not arise now because he is an under- 
trial prisoner.” 

It seems to us that even if the peti- 
tioner had been under illegal deten- 
tion between January 10 to January 
24, 1968 — though we do not decide 
this point — the detention became 
lawful on January 24, 1968 when he 
was arrested by the Civil Police and 
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produced before the Magistrate on 
January 25, 1968. He is now an under- 
trial prisoner and the fact that he was 
arrested in only one case does not 
make any difference. The affidavit 
clearly states that he was also treeted 
to have been arrested in the other 
eases pending against him. 


4, It appears from the affidavit 
that the petitioner was not produced 
before the Magistrate in all cases, but 
as observed by this Court in the case 
of V. L. Rohlua (supra), 


“the Criminal Procedure Code is 
not applicable by reason of the S:xth 
Schedule to the Constitution in this 
area. This was laid down in State of 
Nagaland v. Rattan Singh, (1963) 3 
SCR 830 = (AIR 1967 SC 212). Only 
the spirit of the Criminal Procedure 
Code applies.” 

-iIt is not necessary that the petitioner 
should be produced on each occasion 
before a Magistrate for remand. 

2 In the result the pet#ion 
fails and is dismissed. 
Petition dismissed. 


AIR 1971 SUPREME COURT 8.5 
(V 58 C 166) 


(From: Punjab)* 
S. M. SIKRI C. J., V. BHARGAVA 
AND I. D. DUA, JJ. 


Municipal Corporation of Telhi 
(in all the appeals), Appellant v. Shiv 
Shanker (in all the appeals) Respon- 
dent; Y. K. Kapoor, Intervener. 

Criminal Appeals Nos. 151 to 158, 
of 1966, D/- 1-2-1971. 

Interpretation of Statutes — Pre- 
vention of Food Aduliteration Act zan- 
not be held to be impliedly repealed 
by Essential Commodities Act or Fruit 
Products Order made thereunde> — 
(X-Ref. Prevention of Food Aduitera- 
tion Act (1954), S. 1) — (K-Ref. Gene- 
rai Clauses Act (1897), Ss. 6, 26) — (X- 
Rei. Fruit Products Order (15955), 
Cl. 15} — (X-Reft. Essential Commodi- 
ties Act (1955), Ss. 1, 3) — Cr. Revi- 
sions 81-D to 83-D, 187-D and 129-D 
to 132-D of 1964 (Punj), Reversed. Cr. 
A. 998 of 1961, D/- 29-10-1962 (Panj), 
Overruled, {Paras 9, 10. 11) 

The object and purpose of the 


*(Criminal Revisions Nos, 81-D to 83-D, 
107-D and 129-D to 132-D of 1964, 
D/- 30-12-1964 — Punj. at Delhi.) 
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Delhi Municipality v. Shiv Shanker 


[Prs. 3-5] S. C. 815 


Adulteration Act is to eliminate the 
danger to human life and health from 
the sale of unwholesome articles of 
food. The Essential Commodities Act 
on the other hand has for its object 
the control of the produztion, supply 
and distribution of, and trade 
and commerce in, essential commodi- 
ties. In spite of this difference the two 
provisions may have conterminous 
fields of operation. The provisions of 
the Adulteration Act and of the Fruit 
Order are supplementary and cumula- 
tive in their operation end they can 
stand together. If the Adulteration 
Act or Rules impose some restrictions 
on the manufacturer, dealer and 
seller of vinegar then they have to 
comply with them irrespective of the 
fact that the Fruit Order imposes 
lesser number of restrictions in respect 
of these matters. The Parliament did 
not intend by enacting the Essential 
Commodities Act or the Fruit Order 
to impliedly repeal the provisions of 
the Adulteration Act and the Rules in 
respect of the vinegar. Both the 
statutes can function with full vigour 
side by side in their own parallel 
channels. Even if thev happen to 
some extent to overlap, Section 26 of 
the General Clauses Act fully protects 
the guilty parties against double 
jeopardy or double penalty. Both the 
Adulteration Act and the Essential 
Commodities Act have been amended 
from time to time after their enact- 
ment, The subsequent amendments 
of the Adulteration Act and of the 
Essential Commodities Act by the 
Parliament and the. amendment of the 
Adulteration rules would also tend to 
negative any legislative intendment of 
implied repeal of the Adulteration Act 
by the Essential Commodities Act or 
the Fruit Order. (Paras 9, 10, 11) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 701 (V 56) 

= (1969) 3 SCR 65, T. 5. Baliah 

v. T. S. Rangachari 
(1969) Cri. A. No. 163 of 1967, 

D/- May, 1969 (Delhi) (FB), 

Municipal Corporation v. Har- . 

narain 12 
(1962) Cri. A. No. 996 of 1961, 

D/- 29-10-1962 (Puni), State v. 


Raj Kumar ,3, 4, 5 
(1957) AIR 1957 SC 458 (V 44 
= 1957 SCR 423, Om Prakash 
Gupta v. State of U. P, 
(1952) AIR 1952 Punj 89 (V 39) 
= 1952 Cri LJ 316, State v. 
Gurcharan Singh 3 


816 S. C. [Prs. 1-4] Delhi Municipality v. Shiv Shanker (Dua J.) 


(1883) 11 Q. B. D. 120 = 52 LJ 
QB 282, Paine v. Slater 


Mr. Bishan Narain, Senior Advo- 
cate, (M/s. B. P. Maheshwari and N. K. 
Jain, Advocates, with him), for Appel- 
lant, (In all Appeals); Mr. C. K. 
Daphtary, Senior Advocate (Mr. N. N. 
Goswami, Advocate and M/s. K. L. 
Mehta and S. K. Mehta, Advocates of 
M/s. K. L. Mehta and Co. with him), 
for Respondent, (In Cr. A. No. 151 
of 1966); Mr. K. L. Gossain, Senior 
Advocate, (Mr. N. N. Goswami, Advo- 
cate and M/s. K. L. Mehta and S. K. 
Mehta, Advocates of M/s. K. L. Mehta 
and Co. with him), for Respondent. 
(In Cr. As. Nos. 152 to 158 of 1966); 
Mr. S. K. Mehta, Advocate of M/s. 
K. L. Mehta and Co., for Intervener. . 


The following Judgment of the 
Court was delivered by 


DUA, J.: — These eight appeals 
with certificate (Crl. Appeals Nos. 151 
to 158 of 1966), raise a common ques- 
tion of law and would, therefore, be 
disposed of by a common judgment. 
Indeed, all the appeals in the Punjab 
High Court were also disposed of by 
a learned single Judge of that Court 
sitting on circuit at Delhi by a common 
judgment and another learned single 
Judge of the same Court similarly 
certified the cases to be fit for appeal 
to this Court by a common order. 


2. The only question canvassed 
at the bar requiring determination 
by us is whether the respondent is 
liable to be prosecuted under the Pre- 
vention of Food Adulteration Act, 37 
of 1954 (hereafter called the Adultera- 
tion Act) for selling | adulterated 
vinegar when the vinegar is being sold 
under a licence granted under the 
Fruit Products Order, 1955 (hereafter 
called the Fruit Order) made by the 
Central Government under Section 3 of 
the Essential Commodities Act. The 
High Court has, relying on an un- 
reported Bench decision of the Punjab 
High Court in State v. Raj Kumar, 
(Crl. A. 996 of 1961, D/- 29-10-1962 
(Punj)), held that they cannot be pro- 
secuted. It was argued in the High 
Court that the rules made under the 
Adulteration Act had come into force 
after the enforcement of the Fruit 
Order and vinegar being mentioned as 
an article of food in those Rules, pro- 
secution under both the provisions of 
law was permissible. Reliance in sup- 
port of this argument was also placed 
on Section 26 of the General Clauses 
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Act. This argument was not accepted 
and it was observed that the special 
provisions of the Fruit Order had 
overriding effect and, therefore, a 
manufacturer of Fruit Products could 
only Ee prosecuted under the provi- 
sions of the Fruit Order. Prayer for 
reference to a larger Bench for re- 
consideration of Raj Kumar's case, 
Cri. A. 996 of 1961, D/- 29-10-1962 
(Punj) (supra) did not find favour with 
the learned single Judge. 


3. In this Court the view 
taken in Raj Kumar's case, Cri. A. 996 
cf 1961, D/- 29-10-1962 (Punj) (supra) 
was sought to be supported by the 
learned counsel for the respondent. 
The provisions of the Fruit Order and 
cf the Adulteration Act, it was con- 
tended. could not harmoniously co- 
exist on the statute book, as com- 
pliance with one would, in certain con- 
tingencies, result in violation of the 
other in some respects. With respect 
to the particular charges tried in the 
cases in appeal, however, no attempt 
was made on behalf of the respondents 
to show that there was any fatal con- 
flict or inconsistency between the two 
provisions. The question before us 
accordingly lies within a very narrow 
compass. The appellant urged that 
there is no implied repeal of the 
Adulteration Act by the Fruit Order 
in so far as the sale of vinegar is con- 
cerned, whereas the case of the res- 
pondent is that there is an implied 
repeal and the respondents are not 
liable to be prosecuted under ` the 


.Adulteration Act for violating its pro- 


visions. Shri Bishan Narain sought 
support for his submission from Om 
Prakasa Gupta v. State of U. P., 1957 
SCR 423 = (AIR 1957 SC 458) and 
T. S. Baliah v. T. S. Rengachari, (1969) 
3 SCR 65 = (AIR 1969 SC 701). In 
the former case Section 5 (1) (c) of 
the Prevention of Corruption Act was 
held not to repeal Section 409, I. P. C. 
The decision of the Punjab High Court 
(Khosla and Falshaw, JJ.) in State 
v. Gurcharan Singh, AIR 1952 Puni 
89, holding to the contrary was over- 
ruled. In the latter case Section 52 
of the Income-tax Act, 1922 was held 
not to repeal Section 177, I. P. C. 


4, It is unnecessary to refer in 
detail to the facts of all the eight 
cases separately as no such reference 
was made by either side at the bar. 
Shri Bishan Narain for the appellant, 
by way of illustration made a passing 
reference to the facts of Crl. Appeal 
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No. 155 of 1966. From the record of 
that appeal we find that samples of 
(i) sugar cane juice vinegar, (ii) vine 
(pure) vinegar and (iii) pure jaman 
vinegar, were taken by a Food Inspec- 
tor from the shop of the respondent 
on October 17, 1960 and on the same 
having been found highly adulterated 
and unfit for human consumption be- 
cause of the presence of sulphuric 
acid which is prohibited, com laints 
under Sections 7/16 of the Adultera- 
tion Act were instituted by the Muni- 
cipal Prosecutor in-December, 1960. 
After the prosecution evidence was 
recorded, the respondent Shiv Snankar 
applied to the trial Magistrate in 
October, 1963 praying that the prose- 
cution be dropped. In this application 
it was admitted that the prosecution 
had arisen out of a raid dated October 
17, 1960 at the premises of the eccused 
“when allegedly samples of vinegar 
were taken which are stated to be 
adulterated because of the presence of 
sulphuric acid’. It was pleaded that 
the petitioning accused had secured in 
1960 a licence under the Fruit Order 
and vinegar whether brewed or 
synthetic being a food product and 
standard specification for such vinegar 
being tabulated in Part XIV actached 
to the Second Schedule of the Fruit 
Order, prosecution without the pre- 
vious sanction of the licensing Officer 
as required by Clause 15 of the said 
Order was unauthorised. Pros=cution 
under the Adulteration Act was on 
this ground pleaded to be incompetent. 
In the application reliance in support 
of this plea was placed on the un- 
reported Bench decision of the Punjab 
High Court in Raj Kumar’s case, Cri. 
A. No. 996 of 1961, D/- 29-10-1962 
(Punj) (supra) in which according to 
the accused it had been held that a 
licensee under the Fruit Ordez could 
not be prosecuted for any contraven- 
tion of that Order or of the Adultera- 
tion Act without the previous sanction 
of the Licensing Authority appointed 
under the Fruit Order. Th= trial 
Magistrate basing himself on an un- 
reported single Bench decision of the 
Punjab High Court and on S. 26 of the 
General Clauses Act rejected this ap- 
plication. On revision, the Addi- 
tional Sessions Judge relying on the 
decision in Raj Kumar’s case, Cri. A. 
No. 996 of 1961, D/- 29-10-1962 (Puni) 
(supra) made a reference to the High 
Court recommending that the proceed- 
ings be quashed. J. S. Bedi J., relying 
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on Raj Kumar’s case, Cri. A. No. 996 
of 1961, D/- 29-10-1962 (Punj) (upro) 
quashed the proceedings. S. 
Kapur J., who certified the case y 
be fit for appeal after quoting a 
passage from Raj Kumar’s case, Cri. 
A. No. 996 of 1961, D/- 29-10-1962 
(Punj) (supra) considered the question 
raised to be important enough for ap- 
peal to this Court. 


5. The general principles gov- 
erning implied repeal appear to us to 
have long since been settled. The 
difficulty is normally experienced in 
their application to a given case. From 
the passage quoted by Kapur J., from 
the unreported Bench decision in Raj 
Kumar’s case, Cri. A. No. 996 of 1961 
D/- 29-10-1962 (Punj.) (supra) uphold- 
ing the implied repeal of the Adultera- 
tion Act by the Fruit Order it seems 
to us that the Division Bench did not 
correctly and fully grasp them. We 
accordingly consider it proper to 
broadly restate the general rule. It 
was laid in Paine v. Stater, (1883) 11 
QBD 120, that wher two Acts are 
inconsistent or repugnant the later will 
be read as having impliedly repealed 
the earlier. As the legislature must 
be presumed in deference to the rule 
of law to intend to enact consistent 
and harmonious body of laws, a sub- 
sequent legislation may not be too 
readily presumed to effectuate a repeal 
of existing statutory laws in the ab- 
sence of express or at least clear and 
unambiguous indication to that effect. 
This is essential in the interest of cer- 
tainty and consistency in the laws 
which the citizens are enjoined and 
expected to obey. The legislature, 
which may generally be presumed to 
know the existing law, is not expect- _ 
ed to intend to create confusion by its 
omission to express its intent to repeal 
in clear terms. The Courts, therefore, 
as a rule, lean against implying a re- 
peal unless the two provisions are so 
plainly repugnant to each other that 
they cannot stand together and it is not 
possible on any reasonable hypothesis 
to give effect to both at the same 
time. The repeal must, if not express, 
flow from necessary implication as the 
only intendment. The provisions must 
be wholly incompatible with each 
other so that the two provisions operat- 
ing together would lead to absurd 
consequences, which intention could 
not reasonably be imputed to the legis- 
lature. It is only when a consistent 
body of law cannot be maintained 
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without abrogation of the previous law 
that the plea of implied repeal should 
be sustained. To determine if a later 
statutory provision repeals by implica- 
tion an earlier one it is accordingly 
necessary to closely serutinise and 
consider the true meaning and effect 
both of the earlier and the later sta- 
tute. Until this is done it cannot be 
satisfactorily ascertained if any fatal 
inconsistency exists between them. The 
meaning, scope and effect of the two 
statutes, as discovered on scrutiny, 
determines the legislative intent as to 
whether the earlier law shall cease or 
shall only be supplemented. If the 
objects of the two statutory provisions 
are different and the language of each 
statute is restricted to its own objects 
or subject, then they are generally 
intended to run in parallel lines with- 
out meeting and there would be no 
real conflict though apparently it may 
appear to be so on the surface. Sta- 
tutes in pari materia although in 
apparent conflict, should also so far 
as reasonably possible, be construed to 
be in harmony with each other: and 
it is only when there is an irreconcil- 
able conflict between the new provi- 
sion and the prior statute relating to 
the same subject-matter, that the 
former, being the later expression of 
the legislature, may be held to pre- 
vail, the prior law yielding to the 
extent of the conflict. The same rule 
of irreconcilable repugnancy controls 
implied repeal of a general by a spe- 
cial statute. The subsequent provi- 
sion treating a phase of the same gene- 
ral subject-matter in a more minute 
way may be intended to imply repeal 
pro tanto of the repugnant general 
provision with which it cannot rea- 
sonably co-exist. When there is no in- 
consistency between the general and 
the special statute the latter may 
well be construed as supplementary. 


5A. In the light of these broad 
guidelines we may now examine the 
two statutes as they stood in 1960 be- 
cause the cases with which we are 
concerned relate to that year. The 
history and the scheme of the two 
statutory provisions would be helpful 
in discovering the legislative intent on 
the question of implied repeal. Turning 
first to the Adulteration Act, it was 
enacted by the Parliament to make 
provision for the prevention of adul- 
teration of food and it came into force 
on June 1, 1955. Previously corres- 
ponding laws on adulteration of food- 
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stuffs were in force in different 
States, having been enacted by their 
respective legislatures. All those laws 
were repealed by Section 25 of the 
Adulteration Act. It may be pointed 
out that under the Government of 
India Act, 1935 “adulteration of food- 
stuffs and other goods” was a provin- 
cial subject whereas under the Con- 
stitution itis included in the Con- 
current List. Section 2 (i) of this Act 
which defines the word “adulterated” 
consists of several sub-clauses. - One of 
these sub-clauses is (1) according to 
which 

“an article of food shall be deem- 
ed to be adulterated if the quality or 
purity of the article falls below the 
prescribed standard or its constituents 
are present in quantities which are in 
excess of the prescribed limits of 
variability”. , 
Clause (v} of Section 2 defines “food” 
to mean “any article used as food or 
drink for human consumption other 
than drugs and water and includes: (a) 
any article which ordinarily enters 
into or is used in the composition or 
preparation of human food, and (b) 
any flavouring matter or condiments. 
According to Clause (ix) an article of 
food shell be deemed to be “mis- 
branded” if it falls within any one 
of the sub-clauses (a) to (k). It is not 
necessary to reproduce all these sub- 
clauses. “Package” has been defined 
in Clause (x) to mean “a box, bottle, 
casket, tin, barrel, case, receptacle, 
sack, bag, wrapper or other thing in 
which an article of food is placed or 
pack We have referred to the 
definitions of ‘“misbranded” and 
“package” because one of the cases 
before us (Cri. A. 154 of 1966) is a 
case of alleged misbranding, the re- 
maining seven cases being of alleged 
adulteration. Section 5 prohibits im- 
port of, inter alia,. adulterated and 
misbranded food and all articles of 
food in contravention of any provision 
of the Act or of any rules made there- 
under. Section 7 prohibits manufac- 
ture for sale or store and also 
sale and distribution of, inter alia, 
adulterated and misbranded food and 
of articles of food, in contravention of 
the Adulteration Act and the Rules 
made thereunder. Section 8 provides 
for appointment of Publie Analysts 
and Section 9 for the appointment of 
Food Inspectors. The powers of Food 
Inspectors are contained in Section 10. 
He possesses very wide powers for 
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the purpose of effectively achieving 
the statutory object of preventing the 
manufacture, sale and distribution etc., 
of adulterated articles of food. The 
procedure for taking samples oi food 
by the Food Inspector for anal*sis is 
prescribed in Section 11 and the report 
of the Public Analyst is made edmis- 
Sible by Section 13. The proviso to 
sub-section (5) of Section 15 makes the 
certificate signed by the Director of 
Central Food Laboratory fine! and 
conclusive proof of the facts stated 
therein. The Central Food Laboratory 
is established by the Central Govern- 
ment under Section 4 for the purpose 
of carrying on functions entrusted to 
it by the Adulteration Act or by the 
Rules made thereunder. Section 16 
provides for penalties for offences 
under the Adulteration Act and cl. (a) 
of sub-section (1) makes it an cffence 
for any person, whether by himself 
or by any person on his behalf to im- 
port into India or manufacture for 
sale or to store, sell or distribuce any 
article of food in contravention 3f any 
of the provisions of the Act or of any 
rules made thereunder. In th2 pro- 
secution for an offence pertaining to 
the sale of an adulterated or mis>rand- 
ed article of food Section 19 makes 
impermissible the defence that the 
vendor was ignorant of the mature, 
substance or quality of the focd sold 
by him or that the purchaser having 
purchased an article for analysis was 
not prejudiced by the sale. Section 20 
prohibits cognizance and tral of 
offences under the Act except when 
prosecution is instituted by oz with 
’ the written consent of the State Gov- 
ernment or a local authority ora 
person authorised in this behalf by 
such Government or authority. Under 
the proviso to this section a purchaser 
referred to in Section 12, is, however, 
empowered to institute a prosecution if 
he produces in Court a copy of the 
report of the Publie Analyst along 
with the complaint. Section 21 over- 
rides Section 32, Cr. P. C. in the matter 
of sentence to be passed under this 
Act by the Presidency Magistrates or 
Magistrates of I Class, trying offences 
under the Act. Section 23 conters on 
the Central Government wide sowers 
to make rules under the Act after 
consulting the Central Commitee for 
Food Standards appointed by the 
Central Government under Section 3. 
Section 24 empowers the State Govern- 
ment, (after consultation with 
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Central Committee for Food Standards 
and with previous publication) to 
make rules for giving effect to the 
provisions of the Act in matters not 
covered by Section 23. Various States 
have actually framed rules under this 
section. 


6. We may now briefly refer 
to the Prevention of Food Adultera- 
tion Rules, 1955 (hereafter called the 
Adulteration Rules). These rules were 
made by the Central - Government 
under Section 4 (2) and Section 23 (1) 
of the Adulteration Act and were 
published in the Official Gazette as per 
notification dated September 12, 1955. 
The rules other than those contained 
in Part III — Appendix B — Item A.12 
Margarine, Part VI and Part VII came 
into force on the date of their publica- 
tion in the Official Gazette; the rules 
contained in Part III, Appendix B, 
Ttem A.12 Margarine came into force 
on June 1, 1956 and the rules con- 
tained in Part VI and Part VII came 
into force on December 1, 1956: vide 
Rule 1 (3). Under Section 23 (2) 
(prior to its amendment in 1964) all 
rules made under sub-section (1) had 
to be laid as soon as possible before 
both Houses of Parliament. By Act 
49 of 1964 sub-section (2) was amend- 
ed so as to provide for every rule 
made under sub-section (1) to be laid 
before each House of Parliament while 
in Session for a total period of 30 days 
in order to afford an opportunity to 
the two Houses to study and to modi- 
fy or annul it for future if both 
Houses so agree. We have refer- 
red to this amendment as some of the 
rules were amended thereafter. The 
effect of the subsequent amendment of 
some of the rules will be noticed 
later. The Adulteration Rules clearly 
bring out the anxiety of their authors 
to see that wholesome food is sold to 
the citizens. The duties and powers of 
Food Inspectors as contained, inter 
alia, in Rules 9 and 13, broadly illus- 
trate this anxiety. These rules also 
indicate that the framers of the Rules 
were not unaware of the different pro- 
visions of the Fruit Order. By way of 
illustration reference may be made to 
Rule 50 which preserikes conditions of 
licence to manufacture, sell, stock, 
distribute or exhibit certain articles of 
food. In Clause (1) of sub-rule (1) of 
this rule the fruit products covered 
under the Fruit Order and some other 
articles have been excluded from the 
operation of this rule. This clause was 


820 S. C. 


amended twice, once in November, 
1956 and again in April, 1960. Had 
the Adulteration Act been intended to 
be impliedly repealed by the Fruit 
Order (which would also mean implied 
repeal of the rules) it would have been 
unnecessary to expressly exclude such 
fruit-products from the operation of 
this rule. Rule 5 and Appendix B of 
these Rules came into force on 
December 1, 1956 after the promulga- 
tion of the Fruit Order. According to 
R. 5 the standard of quality of the 
various articles of food specified in 
Appendix B are as specified therein. 
In Appendix B item at SL No. A. 16 
deals with “fruit products”. But the 
articles of fruit products dealt with in 
A. 16. O.1 to A 16.12 clearly show 
that vinegar is not included in the ex- 
pression “fruit products”. Vinegar is 
dealt with in A. 20 and synthetic vine- 
gar in A. 20. O. 1. Both these items 
were added in April, 1960. 


7. We may now turn Yo the 
Essential Commodities Act, 10 of 1955 
and the Fruit Order. The Essential 
Commodities Act was enacted in 1955 
with the object of providing, in the 
interests of the general public, for the 
control of the production, supply and 
distribution of, and trade and com- 
merce in, certain commodities. It came 
into force on April 1, 1955 repealing 
the Essential Commodities Ordinance 
No. 1 of 1955 which had been prom- 
ulgated with the same object and en- 
forced on January 26, 1955, the date 
of the expiry of the Essential Supplies 
(Temporary Powers) Act 26 of 1946. 
The last named Act had replaced the 
Essential Supplies (Temporary Powers) 
Ordinance No. XVII of 1946 which 
had come into force on October 1, 
1946. That Ordinance was promulgat- 
ed with the object of continuing, 
during a limited period, powers to con- 
trol the production, supply and distri- 
bution of, and trade and commerce in, 
foodstuffs and certain other commodi- 
ties. To empower the Indian Legisla- 
ture to enact law on this subject- 
matter the British Parliament had 
passed India (Central Government and 
Legislation) Act, 1946 (9 and 10 Geo VI, 
C. 39). The Indian Legislature not 
being in session the Ordinance was 
promulgated to meet the emergency 
and this was replaced by Act 26 of 
1946. Reference has been made by us 
to this past history for the purpose of 
indicating the different objects and 
purposes intended to be achieved by 
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the two legislative measures. Sec- 
tion 2 cf the Essential Commodities 
Act which is the definition section 
defines in Cl. (a) “essential commo- 
dity” to mean any of the classes of 
commodities stated in sub-cls. (i) to 
(xi). Sub-clause (v) refers to “food- 
sony including edible oilseeds and 

‘and cl. (xi) confers power on the 
Central Government to declare by a 
notified order any other class of 
coramodity to be an essential commo- 
dity for the purposes of the Act, being 
a commodity with respect to which 
Parliament has power to make laws 
by virtue of Entry 33 in List III in the 


-Tth Schedule to the Constitution. Sec- 


tion 3 of the Act confers on the 
Central Government power to control 
producticn, supply, distribution ete., of 
essential commodities by providing, by 
an order, for regulating or prohibiting 
the production, supply and distribution 
of those commodities and trade and 
commerce therein. Every order made 
under this section has to be laid þe- 
fore both Houses of Parliament as 
soon as may be after it is made. By 
virtue of Section 6 Orders made under 
Section 3 have effect notwithstanding ` 
anything inconsistent therewith con- 
tained in any enactment other than 
the Essential Commodities Act. Sec- 
tion 7 provides for penalties for con- 
travention of orders made under S. 3. 

Under S. 11 courts are prohibited from 
taking cognizance of offences punish- 
able under this Act except on a report 
in writing of the facts constituting 
such an offence made by a person who 
is a public servant as defined in S. 21, 

I.P.. Section 12 of this Act vests in . 
the Presidency Magistrates and Magis- 
trates of I Class power to pass sen- 
tences of fines exceeding Rs. 1,000/- on 
convicted persons notwithstanding the 
restriction in this respect imposed on 
their powers by S. 32, Cr. P. C. As 
already noticed earlier, an Ordinance 
called the Essential Commodities Ordi- 
nance, 1 of 1955 had been promulgated 
on the expiry of the Essential Com- 
modities (Temporary Powers) Act and 
the present Act was- passed to replace 
that Ordinance. 


8. It may appropriately be 
pointed out at this stage that it was not 
the respondent’s case that the Essen- 
tial Commodities Act had the effect of 
impliedly repealing the Adulteration 
Act for the purposes of these cases. 
The only argument urged was that the 
Fruit Order had that effect and its 
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overriding effect by virtue of S. 3 ci 
the Act was strongly emphasised. We 
may now turn to the Fruit Order (S. 
R. O. 1052 dated 3rd May, 1955 publ:- 
shed in the Gazette of India dated 14th 
May, 1955) which was made by tke 
Central Government in exercise of tke 
powers conferred on it by S. 3 of tke 


` Essential Commodities Act. Clause (3) 


of this Order, which is the definiticn 
clause, defines the expression “fruit 
product” in sub-cl. (d) and “vinegar, 
whether brewed or synthetic” is in- 
cluded in this expression as per item 
Gi) of this sub-clause. “Licensing Off- 
cer” as defined in sub-cl. (g) means the 
Agricultural Marketing Adviser to the 
Government of India and it includes 
any other officer empowered in this 
behalf by him with the approval of 
the Central Government. “Manufae- 
turer” as defined in sub-cl. (h) meams 
a licensee engaged in the business of 
manufacturing fruit products fer 


` sale and includes a person purchasirg 


such fruit products in bulk and repacz- 
ing them for sale either by himself or 
through someone else. Clause 4 prohi- 
bits all persons from carrying on busi- 
ness of manufacture except and in a2- 
cordance with the terms of an effez- 
tive licence granted to him under this 
Order in Form “B”. Clause 5 pres- 
cribes procedure for applications for 
the grant of a licence under cl. 4 
Clause 7 enjoins the manufacturers 70 
manufacture fruit products in confo:- 
mity with the sanitary requirements 
and the appropriate standard of qua- 
lity and .composition specified in the 
Second Schedule to the Order and cl. 8 
lays down the requirements to be com- 
plied with by the manufacturers ‘in 
regard to the packing, marketing ard 
labelling of containers of fruit pro- 
ducts. Clause 10 prohibits sale, ex- 
posure for sale, despatch or delivery 
to any agent or broker for the puz- 
pose of sale, any fruit products which 
do not conform to the standard vf 
quality and composition specified ‘n 
the Second Schedule or which are nst 
packed, marked and labelled in the 
manner laid down in the Order; the 
proviso to this clause contains dires- 
tions for fruit products imported into 
India. Clause 12 contains a mandaza 
for every manufacturer to comp-7y 
with the directions and orders issued 
to him and failure to do so is to ba 
deemed to be a contravention of thse 
provisions of the Order. According =o 
el. 15 no prosecution for contraventicn 
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of any of the provisions of this Order 
is to be instituted without the previous 
sanction of the licensing Officer. 


9. The object and purpose of 
the Adulteration Act is to eliminate 
the danger to human life and health 
from the sale of unwholesome arti- 
cles of food. It is covered by Entry 
18, List III of the 7th Schedule to the 
Constitution. The Essential Commodi- 
ties Act on the other hand has for its 
object the control of the production, 
supply and distribution of, and trade 
and commerce in, essential commodi- 
ties and is covered by Entry 33 of 
List III. In spite of this difference in 
their main objects, control of produc- 
tion and distribution of essential com- 
modities may, to an extent from a 
broader point of view include control 
of the quality of the essential articles 
of food and, thus considered, it may 
reasonably be urged that to some ex- 
tent it covers the same field as is 
covered by the provisions of the Adul- 
teration Act. The two provisions may, 
therefore, have within these narrow 
limits conterminous fields of operation. 
On this premise we have tc see if the 
two provisions can stand together 
having cumulative effect and in case 
they cannot, which provision has the 
overriding or controlling effect. It is 
needless to point out that they can 
stand together if the powers are in- 
tended to be exercised for different 
purposes without fatal inconsistency or 
repugnancy. 


10. At the bar Shri Daftary in 
his usual persuasive manner argued 
that there is an irreconciiable con- 
flict between the two statutory provi- 
sions and the Fruit Order, being not 
only of a date later than the Adultera- 
tion Act but also having, by virtue of 
S. 3 (6) of the Essential Commodities 
Act, overriding effect over all other 
laws, must prevail over the Adulte- 
ration Act and Rules. He pointed out 
that under the Fruit Order the prose- 
cution can be instituted only with the 
previous sanction of the Licensing 
Officer whereas under the Adultera- 
tion Act even a purchaser may, with- 
out any such sanction, institute a pro- 
secution merely by producing along 
with his complaint a certificate from 
the Public Analyst. He also drew our 
attention to S. 20-A of the Adultera- 
tion Act according to which, unlike 
the Fruit Order, the Court trying an 
offence under that Act is empowered 
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to implead the manufacturer, distribu- 
tor or dealer of any article of food, if 
it is satisfied that he is also concerned 
with that offence, and to proceed against 
him as though the prosecution had 
been instituted against him under Sec- 
tion 20. We do not think this section 
in any way reflects the legislative in- 
tention of implied repeal of the Adul- 
teration Act by the Fruit Order. The 
two statutory provisions can operate 
within their respective spheres with- 
out giving rise to any absurdity or 
such grave inconvenience as would 
impel the Court to sustain the plea of 
implied repeal. Incidentally it may 
also be pointed out that this section 
was added by Act 49 of 1964 which 
came into force on March 1, 1965 long 
after 1960 when the present cases were 
started. Shri Daftary developed his 
argument by adding that if the respon- 
dents have manufactured for sale and 
have sold vinegar in accordance with 
the terms of the licence granted to 
them under the Fruit Order then im- 
position of further restrictions under 
the Adulteration Act and Rules with a 
threat of severe penal consequences 
for violation of those provisions would 
be in direct conflict with the mandate 
or directions under the Fruit Order. 
The counsel contended that at least 
the freedom to manufacture and sell 
vinegar as permitted by the Fruit 
Order is curtailed or further circum- 
_ scribed by the Adulteration Act and 
Rules and this must necessarily cut 
across the provisions of the Fruit 
Order. He illustrated his point by 
submitting that under the Fruit Order 
use of colouring matter is more liberal 
than under the Adulteration Act and 
Rules. In view of these conflicting 
provisions the Adulteration Act and 
Rules, according to Shri Daftary must 
be held to have been impliedly repeal- 
ed by the Fruit Order. We are una- 
ble to agree with this submission. The 
two statutory provisions, for the pur- 
pose of effectuating their respective 
objects, have imposed different restric- 
tions on the respondents when they 
manufacture and sell vinegar whether 
brewed or synthetic. We are, how- 
ever, informed at the bar that in the 
present case the disputed vinegar is 
synthetic. In the interest of public 
health the respondents have to comply 
with the provisions of Adulteration 
Act and Rules and in the interests of 
equitable distribution of essential com- 
modities including the articles of food 
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covered by Essential Commodities Act 
and the Fruit Order they have to com- 
ply with the provisions of the Fruit 
Order. The provisions of the Adulte- 
ration Act and of the Fruit Order to 
which our attention was drawn seem 
to be supplementary and cumulative 
in their operation and no provision of 
the Fruit Order is shown to be destruc- 
tive of or fatal to any provision of the 
Adulteration Act or the Rules made 
theraunder so as to compel the court 
to hold that they cannot stand together. 
If the Adulteration Act or Rules im- 
pose some restrictions on the manufac- 
turer, dealer and seller of vinegar 
then they have to comply with them 
irrespective of the fact that the Fruit 
Order imposes lesser number of restri- 
ctions in respect of these matters. The 
former do not render compliance with 
the latter impossible, nor does compli- 
ance with the former necessarily and 
automatically involve violation of the 
latter. Indeed, our attention was not . 
drawn to any provision of the Adulte- 
raticn Act and Rules, compliance with 
which would result in breach of any 
mandate, whether affirmative or nega- 
tive, of the Fruit Order. We are, 
therefore, unable to find any cogent or 
convincing reason for holding that the 
Parliament intended by enacting . the 
Essential Commodities Act or the Fruit 
Order to impliedly repeal the provi- 
sions of the Adulteration Act and the 
Rules in respect of the vinegar in dis- 
pute. Both the statutes can function 
with full vigour side by side in their 
own parallel channels. Even if they 
happen to some extent to overlap, Sec- 
tion 26 of the General Clauses Act 
fully protects the guilty parties against 
double jeopardy or double penalty. 
This section lays down that where an 
act or omission constitutes an offence 
under two or more enactments then 
the offender shall be liable to be pro- 
secuted and punished under either or 
any of those enactments but shall not 
be liable to be punished twice for the 
same offence. If, therefore, the pro- 
visions of the Adulteration Act and 
those of Fruit Order happen to consti- 
tute offences covering the same acts or 
omissions then it would be open to the 
prosecuting authorities to punish the 
offender under either of them subject 
to the only condition that a guilty per- 
son should not be punished twice over. 


11. There is also another as- 
pect which has to be kepi in view. 
Both the Adulteration Act and the 


~ ition Act and of the 
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Essential Commodities Act have been 
amended from time to time after their 
enactment. Being governed by Entri2s 
in List IU of the 7th Schedule even the 
States have power to amend these 
enactments and indeed they have been 
So amended in some States. The sub- 
sequent amendments of the Adultera- 
Essential Com- 
modities Act by the Parliament and 
the amendment of the Adulteration 
Rules would also tend to negative any 
legislative intendment of implied r2- 
peal of the Adulteration Act by the 
Essential Commodities Act or the 





Fruit Order. It may be recalled that 
Clause (1) of sub-rule (1) of Rule 50 
of the Adulteration Rules was amend- 
ed in 1956 and again in 1960 and the 
amended clause is indicative of the 
rule-making authority being conscious 
of both the statutory provisions being 
operative in their respective fields at 
the same time, thereby negativing im- 
plied repeal. A20 dealing with 
“vinegar” was also added in Appendix 
B of the Adulteration Rules in - 1956 
and A.20.01 dealing with “synthetic 
vinegar” was added in April, 1960. A 
passing reference may also be made to 
some of the relevant amendments in 
some rules made subsequent to the 
enforcement of the amended Section 23 
(2). In Rule 55 in items at SI. Nos. 19 
and 20, dealing with pickles and chtt- 
nies made from fruit or vegetables and 
with tomato and other sauces, respec- 
tively, the preservatives .mentioned in 
Clause 2 were amended. Similarly in 
Rule 57 (2) the table containing arti- 
cles like fruit and vegetable juices 
including tomato-juice was amended. 
Both the above amendments wera 
made in December, 1965. It may 
here be pointed out that pickles, chut- 
nies, tomato products, kutchups, sauces 
and also other unspecified items relat- 
ing to fruits or vegetables are incluid- 
ed in the definition of “fruit produc” 
under the Fruit Products Order. 
These amendments, though made aftar 
1960, do seem to further negative the 
intendment of implied repeal as argi- 
ed on behalf of the respondent. In 
view of the foregoing discussion if 
seems to us that the two statutory pro- 
visions can harmoniously operate wita- 
out causing confusion or resulting in 
absurd consequences and the scheme 
of the Adulteration Act and Rules can 
without difficulty fit into the scheme 
of the Fruit Order under the Essential 
Commodities Act. The challenge on 
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the ground of implied repeal must, 
therefore, be rejected. 


12. Incidentally we may note 
that the view taken by the learned 
single Judge in this case was later 
overruled by a Full Bench of the Delhi 
High Court in Municipal Corporation 
v. Harnarain (Crl. A. No. 163 of 1967 
decided in May, 1969). 


13. Shri Daftary, as a last re- 
sort, tried to press into service Arti- 
cle 14 in his challenge to the prosecu- 
tion of the respondent. According to 

im the prosecuting authorities have 
an unguided licence to prosecute his 
clients under one or the otner statute 
and since the penalty under the Adul- 
teration Act is more severe than that 
under the Fruit Order the principle of 
equality before the law is violated. 
As this point was not taken in any of 
the Courts below we did not permit 
him to raise it in this Court. It would, 
however, be open to the respondent, if 
so advised, to raise this point in ac- 
cordance with law in the Court below, 
because the cases have not yet been 
finally disposed of. The competence . 
of the prosecution having been 
challenged at an intermediate stage, 
the cases will have to go kack to the 
trial Court. As these cases have been 
pending since 1962 the trial Court 
should dispose them of with due dis- 
patch and without any further avoid- 
able delay. The appeals are accord- 
ingly allowed and the cases remitted 
to the trial Court for further proceed- 
ings according to law in the light of 
the observations made above. 

Appeecls allowed. 
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P. K. Chatterjee and Rathin Das, 
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The following Judgment of the 
Court was delivered by 


MITTER, J.: — The question in 
this appeal is, whether the order of 
suspension passed on the respondent 
on July 31, 1964 was properly struck 
down by the Patna High Court. 

2. The facts are as follows. The 
respondent is a member of the Indian 
Police Service appointed on 25th Janu- 
ary, 1957 and atthe material time he 
was holding the substantive rank of 
‘Deputy Superintendent of Police in 
Bihar. In June 1962 he was posted at 
Ranchi. He was transferred to Patna 
and appointed as Special Officer, Poli- 
tical, General and Transport Depart- 
ment on July 23, 1964. The order of 
which the validity is in question ran 
as follows:— E 

“Whereas serious allegations of 
corruption and malpractices have been 
made against Shri T. N. Ghosh, I. P., 
Deputy Inspector General of Police, 
Southern Range, Ranchi; 

And whereas the said Shri T. N. 
Ghosh is also reported to have contra- 
vened certain provisions of the AIE 
India Services (Conduct) Rules, 1954; 

_ And whereas the enquiries made 
by the Government of Bihar into these 
allegations have revealed that there is 
a prima facie case made out against 
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And whereas disciplinary proceed- 
ings in respect of these matters are 
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contemplated against the said Shri T. 
N. Ghosh; “ue 

- And whereas the Government of 
India, after carefully considering the 
available material, and having regard 
to the nature of the charges and cir- 
cumstances of the case, are satisfied 
that it is necessary and desirable to 
place the said Shri T. N. Ghosh under 
Suspension; 

_ _Now, therefore, the Government 
of India hereby place the said Shri T. 
N. Ghosh, under suspension with im- 
mediate effect, until further orders, 
and direct that the said Shri T. N. 
Ghosh shall, during the period of sus- 
pension be paid such subsistence allow- 
ance as is admissible under the rules. 

By order and in the name of the 
President of India. 
Sd/ K. Sivaraj 


Deputy Secretary to the Government 
of India.” 


The respondent addressed a mem- 
orial to the Secretary to the Govern- 
ment of India, Ministry of Home 
Affairs on 24th August 1964 complain- 
ing against the above order on the 
ground that it was not sanctioned by 
the Rules i. e. All India Service (Con- 
duct} Rules, 1954: In particular his 
grievance was that as there were only . 
allegations against him which had not 
crystallised into charges an order of 
suspension could not be made before 
departmental proceedings were actually 
started and while they were merely 
contemplated. He also asked for com- 
munication of the nature of the de- 
partmental proceedings which had ` 
been started against him within 14 
days with a request that the order of 
suspension be withdrawn in default 
thereof. It appears that there was no 
response to this. The respondent fil- 
ed his writ petition on September 14, 
1954 praying for the quashing of the 
order particularly on the above 
grounds raised in his memorandum. 


3. A counter-affidavit to the 
petition was filed on behalf of the 
Chief Secretary to the Government of 
Bihar who was the third respondent 
in the petition: The averments in the 
said affidavit were that a report had - 
been made to the Central Govern- - 
ment against the petitioner on July 6, 
1964 and having regard to the activi- 
ties of the petitioner it had become 
necessary to remove him from the 
field of activities and as such he had 
been transferred to Patna after being 
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relieved of his post on July 13, 1964. 
It was said further that even before 
the receipt of the suspension order the 
petitioner had been actually question- 
ed by S. P. Verma, the then Inspector- 
General of Police, Bihar as early as 
February 8, 1964 apprising the peti- 
tioner that his activities had attracted 
the attention of Government. It was 
admitted that departmental enquiry 
and investigation into the conduct of 
the petitioner were still going cn and 
as such charges had not been framed 
against him. Finally, it was said that 
the order was not by way of punish- 
ment and had been passed pənding 

departmental enquiry into his ecnduct. 


4, Another counter-acfidavit 
was filed on behalf of the Government 
of India and the Deputy Secretéry to 
the Government of India, respcndents 
I and 2 in the petition wherein sub- 
stantially the same averments ‘were 
made as in the counter-affidavit on 
behalf of respondent No. 3. 


5. A large number of points 
were canvassed before the High Court 
which examined the provisions of dif- 
ferent sets of rules and relying parti- 
cularly on the difference in wording of 
Rule 12 of the Central Civil Services 
Rules which empowered the appointing 
authority to place an officer under 
suspension, inter alia, where a disci- 
plinary proceeding against him was 
contemplated or was pendin2 and 
Rule 7 of the All India Services Rules 
(quoted in extenso hereinafter) it came 
to the conclusion that the order of 
suspension was not proper. Further, 
according to one of the Judges nf that 
Court: 

“To allow a member of that (the 
‘All India) service to be placed under 
suspension without the formal pro- 
ceeding being started may cause humi- 
liation to an officer of such high rank 
without any justification whatsoever”. 
According to the other learned Judge 
who took substantially the same view 
the order of suspension only indicated 
that disciplinary proceedings against 
the petitioner were in contemplation 
and this was not provided for in 
Rule 7. 


6. In our view it would not be 
proper to interpret the provisions of 
the All India Services (Discipline and 
Appeal) Rules, 1955 by reference to 
the provisions of other rules even if 
they were made by or under tha auth- 
ority of the President of India. The 
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All India Services (Discipline and Ap- 
peal) Rules, 1955 as they stood at the 
relevant time were a self-contained 
Code and we have to examine the 
provisions thereof to find out whether 
the order passed on the petitioner was 
justified. These rules were promulgat- 
ed in exercise of the powers. confer- 
red by sub-section (1) of Section 3 of 
the All India Services Act, 1951 by 
the Central Government after consul- 
tation with the Governments of the 
States concerned. They were appli- 
cable to members of the Indian Ad- 
ministrative Service and those of the 
Indian Police Service. Clause 3 of the 
Rules provided for penalties which 
might for good and sufficient reasons 
be imposed on a member of the ser- 
vice. Suspension is not a penalty 
covered by this clause. Clause 4 
indicated the authorities who would 
institute proceedings and impose 
penalty against members of the Ser- 
vices. Clause 5 which generally dealt 
with the procedure for imposing 
penalties provided by the first three 
sub-clauses as follows:— 

"(1) Without prejudice to the pro- 
visions of the Public Servants Inquiry 
Act, 1850, no order shall be passed 
imposing any of the penalties specified 
in Rule 3 on a member of the Service 
unless he has been informed in writ- 
ing of the grounds on which it is pro- 
posed to take action and has been 
afforded an adequate opportunity of 
defending himself. 


(2) The grounds on which it is 
proposed to take action shall be reduc- 
ed to the form of a definite charge or 
charges, which shall be communicated 
to the member of the Service charged 
together with a statement of the 
allegations on which each charge is 
based and of any other circumstances 
which it is proposed to take into con- 
sideration in passing orders in the 
case. 

(3) The member of the Service 
shall be required within such time as 
may be considered by the Government 
reasonably adequate in the circum- 
stances of the case, to put in a written 
statement of his defence and to state 
whether he desires to be heard in per- 
son. 

(4) to (10) 3x xx xx”, 

It was only after the written state- 
ment was received from the member 
that the Government might, if it con- 
sidered necessary, appoint a Board of 
Enquiry or an Encuiry Officer to 
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enquire into the charges framed against 
i Other sub-clauses of this rule 
laid down generally the procedure 
which was to be adopted in the en- 
quiry. Rule'7 provided as follows: 

“Suspension during disciplinary 
proceedings. —— 

(1) If having regard to the nature 
of the charges and the circumstances 
in any case the Government which 
initiates any disciplinary proceedings 
is satisfied that it is necessary or de- 
sirable to place under suspension the 
member of the Service against whom 
such proceedings are started that Gov- 
ernment may— 

(a) if the member of the Service is 
serving under it pass an order placing 
him under suspension, or f 

(b) if the member of the Service 
is serving under another Government, 
request that Government to place him 
under suspension, pending the conclu- 
sion of the inquiry and the passing of 
the final order in the case: 

Provided that in cases where 
there is a difference of opinion between 
two State Governments, the matter 
shall be referred to the Central Gov- 
ernment whose decision thereon shall 
be final. 

(2) A member of the Service who 
is detained in official custody whether 
on a criminal charge or otherwise, for 
a period longer than forty-eight hours, 
shall be deemed to have been suspend- 
ed by the Government concerned 
under this rule. : 

(3) A member of the Service in 
respect of or against whom an investi- 
gation, inquiry or trial relating to a 


criminal charge is pending may, at the 


discretion of the Government under 
which he is serving, be placed under 
suspension until the termination of all 
proceedings relating to that charge, if 
the charge is connected with his posi- 
tion as a Government servant or is 
likely to embarrass him in the dis- 
charge of his duties or involves moral 
turpitude”. 
Under Rule 8 a member of a Service 
who was placed under suspension was 
to be entitled to receive payment from 
the Government suspending him sub- 
sistence allowance as specified therein. 
7. The crucial question in this 
case is, whether suspension of a mem- 
ber of the Service can only be order- 
ed after definite charges have been 
communicated to him in terms of sub- 
clause\(2) of rule 5 or whether the 
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Government is entitled to place an offi- 
cer under suspension even before that 
stage has been reached after a preli- 
minary investigation has been made 
into the conduct of the officer concern- 
ed foliowing allegations of corrupt or 
malpractice levelled against him. To 
determine this it is necessary to find 
out the object of placing a Govern- 
ment officer under “suspension” in 
terms of the said rule. 


8. ‘Suspension’ according to the 
Oxford Dictionary means 

“the action of suspending or con- 
dition of being suspended; the action 
of debarring or state of being debar- 
red, esp. for a time, from a function or 
privilege; temporary deprivation of 
one’s office or position.” 


A master can, subject to the con- 
tract of service, ask his servant not to 
render any service without assigning 
any reason but this would not be by 
way of punishment and the master 
would have to pay the servant his full 
wages or remuneration in such an 
eventuality. As Halsbury puts it: 

“Whether or not the master has 
power to suspend a servant during the 
duration of the contract of service de- 
pends upon the construction of the 
particular contract. In the absence of - 
any express or implied term to the 
contrary, the master cannot punish a 
servant for alleged misconduct by sus- 
pending him from employment and 
stopping his wages for the period of 
the suspension”. 

(See Halsbury’s Laws of England, 
Third Edition, Vol. 25, Article 989, 
page 518). 


Rule 7 of the Service Rules expressly 
provides for suspension of a member 
of the Service for the purpose of dis- 
ciplinary proceedings. When serious 
allegations of misconduct are imputed 
against a member of a Service nor- 
mally it would not be desirable to 
allow him to continue in the post 
where he was functioning. If the 
disciplinary authority takes note of 
such allegations and is of opinion after 
some preliminary enquiries that the 
circumstances of the case justify fur- 
ther investigation to be made before 
definite charges can be framed, it 
would not be improper to remove the 
officer concerned from the sphere of his 
activity inasmuch as it may be neces- 
sary to find out facts from people 
working under him or look into papers 
which are in his custody and it would 
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be embarrassing and inopportune both 
for the officer concerned as well as to 
those whose duty it was to make the 
enquiry to do so while the officer was 
present at the spot. Such a situation 
ean be avoided either by transf2rring 
the officer to some other place cr by 
temporarily putting him out of action 
by making an order of suspension. 
Government may rightly take the 
view that an officer against whom 
serious imputations are made should 
not be allowed to function anywhere 
before the matter hes been finally set 
at rest after proper scrutiny anc hold- 
ing of departmental proceedings. 
Rule 7 is aimed at taking the latter 
course of conduct. Ordinarily when 
serious imputations are made égainst 
the conduct of an officer the discipli- 
nary authority . cannot immediately 
draw up the charges: it may be that 
the imputations are false or corcocted 
or gross exaggerations of trivial ir- 
regularities. A considerable time may 
elapse between the receipt of imputa- 
tions against an officer and a definite 
conclusion by a superior authority that 
the circumstances ate such tha: defi- 
nite charges can be levelled against 
the officer. Whether it is necessary 
or desirable to place the officer under 
suspension even before definite char- 
ges have been framed would depend 
upon the circumstances of the cese and 
the view which is taken by the Gov- 
ernment concerned. 


9. There would be nothing im- 
proper per se if the rules were <0 pro- 
vide for suspension even before defi- 
nite charges of misconduct had been 
communicated to the officer concern- 
ed. The question is whether the lan- 
guage of rule 7 is so correlated to that 
of R. 5 as to lead us to hold that the 
word “charges” in sub-cl. (1) of rule7 
must mean a definite charge as men- 
tioned in sub-cl. (2) of R. 5. It may 
be that even in a case where definite 
charges have been raised against an 
officer he may satisfactorily explain 
the circumstances and the grounds 
alleged against him in his -written 
statement. It is also possible that 
after the enquiry is conducted it is 
found that the charges are all base- 
less. In principle we can see no dif- 
ference between the position of an offi- 
cer against whom definite charges 
have been framed to which. he is 
required to put in his written state- 
ment and a situation where on receipt 
of allegations of grave misconduct 
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against him the Government is of 
opinion that it would not be proper to 
allow the officer concerned to func- 
tion in the ordinary way. 


10. The matter is however not 
res integra and there is a series of 
decisions of this Court which throw 
considerable ight on the power of a 
master including a Government to sus- 
pend a servant or an officer under 
rules of service or even de hors such 
rules. The law of master and servant 
including Government servants with 
regard to suspension of an employee 
was discussed at some length in 
Management of Hotel Imperial v. Hotel 
Workers’ Union, (1960) 1 SCR 476 at 
p. 482 = (AIR 1959 SC 1342 at 
p. 1345). However rules of service of 
Government officers did not fall for 
consideration there. Champaklal Chi- 
manlal Shah v. The Union of India, 
(1964) 5 SCR 190=(AIR 1964 SC 1854) 
Was a case where a temporary Govern- 
ment servant’s services were terminat- 
ed. The case shows, as is well known, 
that even before a formal departmen- 
tal enquiry is launched a preliminary 
enquiry is usually held to find out 
whether a prima facie case is made out 
against a Government servant. This 
preliminary enquiry is directed to the 
collection of facts in regard to the 
work and conduct of a Government 
servant in which he may or may not 
be associated so that the authority con- 
cerned may decide whether or not to 
subject the servant ccncerned to the 
enquiry under Art. 311 for inflicting 
one of the three major punishments 
mentioned therein and such a prelimi- 
nary enquiry may even be held ex 
parte. In R. P. Kapur v. Union of 
India, (1964) 5 SCR 431 at p. 445 = 
(AIR 1964 SC 787 at p. 792) the gene- 
ral principles governing a master and 
servant were discussed in some detail 
and it was said: 

“If there is no express term in the 
contract relating to suspension and 
payment during such suspension or if 
there is no statutory provision in any 
law or rule, the emplovee is entitled to 
his full remuneration for the period of 
his interim suspension; on the other 
hand if there is a term in this respect 
in the contract or there is a provision 
in the statute or the rules framed 
thereunder providing for the scale of 
payment during suspension, the pay- 
ment would be in accordance there- 
with ...... On general principles there- 
fore the authority entitled to appoint 
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a public servant would be entitled to 
suspend him pending a departmental 
enquiry into his conduct or pending a 
criminal proceeding, which may even- 
tually result in a departmental en- 
quiry against him.” 

11. There is however a direct 
authority of this Court in S. Govinda 
Menon v. The Union of India, (1967) 2 
SCR 566 = (AIR 1967 SC 1274). The 
appellant before this Court was a mem- 
ber of the Indian Administrative Ser- 
vice. He was the First Member of the 
Board of Revenue, Kerala State and 
was holding the post of Commissioner 
of Hindu Religious and Charitable 
Endowments. On the basis of certain 
complaints containing allegations of 
misconduct against the appellant in 
the discharge of his duties as such 
Commissioner the Kerala Government 
instituted certain preliminary enquiries 
and thereafter started disciplinary 
proceedings against him and also placed 

im under suspension under rule 7 of 
the All India Services (Discipline and 
Appeal) Rules. One of the grounds 
urged by the appellant was that the 
order of suspension which was dated 
March 8, 1963 was not in compliance 
with rule 7 inasmuch as definite 
charges were framed against him only 
on 6th June, 1963. On the basis of 
rule 5 (2) it was argued that the word 
“charges” which occurred in this rule 
and in R. 7 should be given the same 
meaning and no order of suspension 
could be passed under Rule 7 before 
the charges in terms of Rule 5 (2) were 
framed against him. This was turned 
down by this Court observing (at 
p. 582 of SCR) = (at p. 1283 of ATR): 


“Rule 5 (2) prescribes that the 
grounds on which it is proposed to 
take action shall be reduced to the 
form of a definite charge or charges. 
The framing of the charge under 
Rule 5 (2) is necessary to enable the 
member of the Service to meet the 
case against him. The language of 
rule 7 (1) is however different and 
that rule provides that the Govern- 
ment may place a member of the Ser- 
vice under suspension “having regard 
to the nature of the charge/charges 
and the circumstances in any case” if 
the Government is satisfied that it is 
necessary to place him under suspen- 
sion. In view of the difference of lan- 
guage in rule 5 (2) and rule 7 we are 
of the opinion that the word “charges 
in rule 7 (1) should be given a wider 
meaning as denoting the accusation or 
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imputation against the member of the 
Service.” 


12. Tt is worthy of note that in 
the order of suspension it was stated 
as follows:— 

“The Government have received 
several petitions containing serious 
allegations of official ~ misconduct 
against Shri S. Govinda Menon........ E 
Preliminary enquiries caused to be 
conducted into the allegations have 
shown prima facie that the officer is 
guilty of corruption. The Kerala 
High Court has also occasion to 
comment on the conduct of the officer 
in their judgment in G. P. 2306 of 1962 
delivered on 12th February, 1963..... ` 


The judgment in the above case _ 
and the preliminary report of the 
X-Branch police have disclosed the 
following grave charges of serious 
irregularity and official misconduct on 
the part of the accused officer........... z 


The detailed inquiry into the 
charges by the X-Branch is in pro- 
gress. The evidence in the case has 
to be collected from a large number of 
officers who are subordinate to the ac- 
cused officer in his capacity as First 
Member of the Board of Revenue. In 
the interest of the proper conduct of 
the enquiry it is necessary that the 
officer should not be allowed to con- 
tinue in that post. Having regard to ` 
the nature of the charges against the 
officer and the circumstances the pro- 
per course would be to place him 
under suspension. Shri S. Govinda 
Menon I. A. S. cc... is therefore 

placed under suspension under Rule 7 
bf the All India Services (Discipline 
and Appeal) Rules, 1955 till the disci- 
plinary proceedings initiated against 
him are completed”. 

It was urged before us that the order 
of suspension there was different from 
the one before us. While there is no 
doubt that the order against the ap- 
pellant in the above case was far more 
detailed both with regard to the nature 
of the charges and to the necessity of 
placing him under suspension, in sub- 
stance there is little difference for the 
purpose of Rule 7 of the Service 
Rules. The order in this case dated 
81st July, 1964 shows that serious 
allegations of corruption and mal- 
practices had been made against the 
respondent and he was also reported 
to have contravened the provisions of 
the All India Service Conduct Rules 
and enquiries made by the Govern- 
ment of Bihar into the allegations had 
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revealed that there was a prima face 
case made out against him. Merely 
because the order mentioned that dis- 
ciplinary proceedings were. conter- 
plated against the respondent, as cora- 
pared to Rule 7 which contains phrases 


like “the initiation of disciplinary pro- . 


ceedings” and the “starting of such 
proceedings” we cannot hold that the 


Situation in the present case had not, 


reached a stage which called for =n 
order of suspension. In substance d5- 
ciplinary proceedings can be said 79 
be started against an officer when 
complaints about his integrity or 
honesty are entertained and followed 
by a preliminary enquiry into them 
culminating in the satisfaction of the 
Government that a prima facie case 
has been made out against him for the 
framing of charges. When the order sf 
suspension itself shows that Govern- 
ment was of the view that such a 
prima facie case for departmental pro- 
_lceedings had been made out the fact 
that the order also mentions that such 
proceedings were contemplated mak=s 
mo difference. Again the fact that n 
other rules of service an order of suz- 
pension may be made when “discipH- 
nary proceedings were contemplated” 
should not lead us to take the view 
that a member of an All India Service 
should be dealt with differently. The 
reputation of an officer is equaLy 
valuable no matter whether he belonzs 
to the All India Service or to one f 
a humbler cadre. It is the exigency 
of the conditions of service which rz- 
quires or calls for an order of sus- 
pension and there can be no differenze 
in regard to this matter as between a 
member of an All India Service aad 
a member of a State Service or a 
Railway Service, 

3. In the result the appeal is 
allowed but in the circumstances Ê 
the case we direct the parties to pay 
and bear their own costs. 

Appeal allowed. 
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Companies Act (1913), 5. 235 — 
A Director enabling another Director 
to perpetrate fraud resulting in loss to 
the Company is liable to repay and 
restore the loss — (1963) 2 Mad LJ 
199, Affirmed. (Para 6) 


Misfeasance and breach of trust 
include breach of duty to the Company 
resulting directly in misapplication or 
loss of Company’s assets. Allegations 
or proof of fraud are not essential. It 
is immaterial that the offender is also 
criminally liable. Breach of such duty 
makes him liable to repay or restore 
the Company’s loss. 

(Paras 5 and 6) 


Mr. D. P. Singh, Advocate of M/s. 
Ramamurthi and Co., M/s. J. 
Francis and Suresh Prasad Singh, 
Advocates, for Appellant; M/s. Arun 
Bahadur Saharya, Vishnu Bahadur 
Saharya and Miss Y. Khushalani, 
Advocates; for Respondent No. 1, Mr. 
K Jayaram, Advocate, for Respondent 
0. 2. 


The following Judgment of the 
Court was delivered by 


GROVER, J.: — This is an appeal 
by certificate from a judgment of the 
Madras High Court. 


2. In October, 1950 the 
Malayalee Bank Ltd., hereinafter call- 
ed the “Bank” was ordered to be 
wound up. On that date there were 
only two Directors’ i. e., respondent 
No. 3 and the appellant P. K. Nedun- 
gadi. The second. respondent P. S. 
Mannadiar hereinafter called “M” was 
appointed as the Managing Director on 
March 4, 1945. He continued to work 
as such till December 25, 1648. After- 
wards he was a Director till the date 
of his resignation on June 14, 1950 
The third respondent T. Sronanunni 
was Director from November 15, 1943 
onwards. The fourth respondent V. K. 
Thirumalpad was a Director from 
1940 till March 13, 1949. The appel- 
lant P. K. Nedungadi was a Director 
from October 8, 1948 till the date of 
the winding up order. The fifth res- 
pondent V. Venugopalan Thampan was 
a Director from June 22, 1946 till 
October 8, 1948. 


3. In September, 1953 the Offi- 
cial Liquidator filed a petition under 
Sections 183 (3) and 235 of the Indian 
Companies Act together with Rule 9 
of the Companies Rules and Sec. 45, 
A, B and F of Act IX of 1950 and 
Rule 6 of the Banking Companies 
Rules for an order determining and 
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fixing the liability of the respondents 
jointly and severally in respect of the 
acts of misfeasance, misapplication of 
monies, breach of trust ete, and to 
declare their liability to contribute 
Rs. 2,11,998.04 or such other sum as 
might be determined. In September, 
1954 the High Court directed the Offi- 
cial Referee to record the evidence. 
Two charges were framed out of which 
so far as the appellant is concerned, 
the material portion of the following 
charge may be reproduced: 


“In contravention of the resolution 
of the Board of Directors dated 27-10- 
1946, No. 1 (P. S. Mannadiar) amongst 
you took away and Nos. 2 to 5 (T. 
Eromanunni, V. K. Thirumalpad and 
V. Venugopal Thampan) permitted No. 
1 to take away a sum ` of 
Rs. 14,623-4-2 from the Bank under 
the guise of an overdraft. 

That No. 1 amongst you obtained 
and Nos. 2 to 5 amongst you sanction- 
ed to No. 1 loan, aggregating to 
Rs. 34,863-6-0 (wherein the aforesaid 
sum of Rs. 14,623-4-2 was merged) on 
the supposed security of the Manna- 
diar Saw and Oil Mills Ltd., Palghat. 


That at the time the transaction 
was put through you knew or 
could with reasonable diligence have 
known that the security was wholly 
illusory and that was only a device to 
circumvent the provisions of Section 20 
of the Indian Banking Companies Act. 

That by this and other connected 
wrongful devices you caused loss to 
the aforesaid bank of a sum of 
Rs. 49,608-4-3”. 

A learned Single Judge took the view 
that all the Directors left everything 
in the hands of respondent No. 2 and 
that was the reason why the transac- 
tions which had been brought about 


had taken place. According to the 
learned Judge any criminal prosecu- 
tion in the circumstances disclosed 


would have failed and therefore he 
dismissed the application of the Offi- 
cial Liquidator. On appeal by him a 
Division Bench of the High Court held 
that the appellant and respondent No. 2 
had been guilty of acts of misfeasance 
ete. and directed that they should 
jointly and severally pay to the Offi- 
cial Liquidator a sum of Rs. 46,616 
together with interest on a sum of 
Rs. 34,541.31 from 1953 to the date of 
realisation. It is unnecessary to refer 
to the liability of the other res- 
pondents which was determined. Res- 
pondent No. 2 has not filed any appeal 
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and we are concerned with the appeal 
of Nedungadi. 


4. Now what the High Court 
found from the evidence was as? 
follows: Respondent No. 2 was carry- 
ing on business under the name of 
Mannadiar Saw & Oil Mills. He had 
three loan accounts with the Bank, 
The first was a current account and 


‘the second an overdraft account and 


the third an account in the name of 
the Mills. Large sums of money were 
drawn by him without security from 
the various accounts exceeding limits 
sanctioned to him by the Board of 
Directors. The affairs of the Mills be- 
came very unsatisfactory and its busi- 
ness fell on evil days. M 
formed a public limited company and 
sold the Mills and its property at an 
inflated price to the said company. 
This company was incorporated by the 
name of Mannadiar Saw & Oil Mills 
Lid. on January 31, 1948, hereinafter 
referred to as the “Mills.” The appel- 
lant was one of the Directors of that 
Company. This company was ulti- 
mately wound up in 1950. The Bank 
had certain deposits to the extent of 
Rs. 50,000/- with the Palghat Branch 
of the Indo-Mercantile Bank. In the 
beginning of 1948 the Indo-Mercantile 
Bank got into difficulties and it clos- 
ed its business from February 10, 1948. 
M had an overdraft account with Indo- 
Mercantile Bank at its Palghat Branch. 
The agent of that Branch was the 
appellant. M purporting to act 
on behalf of the Bank drew a 
cheque on the Indo-Mercantile Bank . 
Ltd. on February 8, 1948 for a sum of 
Rs. 13,000/- and with the help of the 
appellant that amount was adjusted 
against his overdraft account. In the 
accounts of the Indo-Mercantile Bank 
this sum was debited against Rs. 50,000 
standing to the credit of the Bank. M 
however cid not debit himself with the 
sum of Rs. 13,000/- in any of his 
accounts with the Bank. The amount 
was shown only in the suspense 
account. On October 8, 1948 the appel- 
lant, who was formerly the agent of 
Palghat Branch of Indo-Mercantile 
Bank, was appointed a Director of the 
Bank. On taking charge he discover- 
ed that M had not brought to account 
the sum of Rs. 13,000/- which he had 
taken away from the Bank in the 
manner stated before. M thought of a 
scheme by which his obligations to the 
Indo-Mercantile Bank were to be con- 
solidated with certain other sums and 
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for the total indebtedness a mortgage 
was to be got executed by the Mills 
thereby discharging completely his 
indebtedness to the Bank. A fourih 
mortgage of the property of that com- 
pany was consequently executed for a 
sum of Rs. 34,541-5-0. This amount 
which was the consideration for the 
mortgage wasin satisfaction of the 
claim which the Indo-Mercantile Bark 
had against M and certain other 
amounts. Now these other amounis 
were made up in this way. The Indo- 
Mercantile Bank had a claim against 
one Ravi Verma who was a Director 
of the Mills. He was perfectly solvent 
and that amount could have been real- 
ized from him but instead of doing 
that M was given a credit to the extent 
of Rs. 12,083/~ with a direction to him 
to realize Ravi Verma’s dues to the 
Bank himself. M was also indebted zo 
Rukmini, the sister-in-law of the ap- 
pellant. For wiping out this liability a 
_ fixed deposit- account for Rs. 6,00C/- 
was opened in the Bank in the name 
of Rukmini. Cash money was not 
deposited and the consideration for the 
deposit was an undertaking by M io 
pay to the Bank and that liability was 
included in the total liability covered 
by the mortgage executed by the 
Mills. Subsequently the fixed deposit 
amount of Rs. 6,000/- was withdravn 
by Rukimini. Thus, the High Court 
found that the three items of consi- 
deration for the mortgage which had 
been created on a defunct company 
like the Mills were, (1) the wiping oat 
of the liability of M to the Bank to 
the extent of Rs. 14,623-4-2 which con- 
sisted of a sum of Rs. 13,000/- amd 
interest; (2) wiping out of liability əf 
Ravi Verma a solvent debtor of the 
Indo-Mercantile Bank to the extent of 
Rs. 12,083/9/7 and (3) the creation of 
the fixed deposit for the benefit of 
the fourth respondent for a sum bf 
Rs. 6,000/-. The appellant obviously 
got the benefit for bringing about this 
transaction because of his relationship 
with Rukimini. 


5. The High Court found that 
the assets of the Mills were worth nət 
even Rs. 10,000/- and-to obtain a 
fourth mortgage of the property of 
that company could not be an error 3f 
judgment on the part of the Directors 
but it was designed and calculated 
arrangement made with a view to 
benefit, at the expense of the Bark, 
M, the appellant and Ravi Verma. It 
was not possible to believe that the 
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Directors were not aware of the 
financial condition of the Mills. The 
security which was thus taken was 
merely illusory and when the transac- 
tion was approved at the meeting of 
the Directors held on July 22, 1949 the 
Directors present were M, the appel- 
lant and respondent No. 2 before the 
High Court. The Division Bench quite 
rightly did not agree with the learn- 
ed Single Judge that all these transac- 
tions which were tell tale were the 
result of an error of judgment. On 
the contrary there was a clever plan 
and design behind the creation of the 
mortgage. As regards the appellant 
this is what was observed: 


“The fourth respondent P. K. 
Nedungadi, was undoubtedly the guid- 
ing spirit for the fraud perpetrated by 
the first respondent. He obtained a 
benefit on opening a fixed deposit in 
favour of his sister-in-law, and realis- 
ing the same while he was in active 
management, as the Managing 
Director of the Bank. But scruples 
were not amongst his virtues is plain 
from the fact that he who engineered 
the mortgage transaction described the 
same within the few months thereof 
in his report to the Directors. He 
should be made liable to the entire 
extent. But for his help, the first res- 
pondent could not have avoided his 
liability or been permitted to realise 


the unpaid purchase money from the 


Mannadiar Saw and Oi! Mills Ltd, 
which he had no hopes of realising. 
He should be made liable to the en- 
tire amount decreed against the first 
respondent”. 


Under Section 235 of the Indian Com- 
panies Act, 1913 which was in force 
at the material time the Court has 
been given the power to assess damag- 
es against the delinquent Directors, 
ete. If the money or the property of 
the Company has been misapplied or 
there has been misfeasance or breach 
of trust in relation to the company by 
a Director, an officer or other per- 
sons mentioned in the section the 
Court, after examining the matter, can 
compel him to repay or restore the 
property with interest at such rate as 
the court may think fit or to con- 
tribute such sums to the assets of the 
Company by way of compensation in 
respect of the misapplication, retainer, 
misfeasance or breach of trust, as the 
Court thinks fit. It has been express- 
ly declared that the section shall apply 
notwithstanding that the offence is 
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one for which the offender may be 


criminally responsible. In Halsbury’s 
Laws of England, 3rd Edition, 
Volume 6, it has been stated at 


page 623 that misfeasance and breach 
of trust include a breach by a Pro- 


moter, Director etc. of a duty to the: 


Company the direct consequence of 
_ [which has been a misapplication or 
Joss of its assets for which he could 
be made responsible in an action. 
‘Allegations or proof of fraud are not 
essential and it is immaterial that the 
offence is one for which the offender 
may be criminally liable. 


6. In the. present case the 
High Court has found and that find- 
ing has not been shown to be wrong 
or erroneous in any manner that it was 
the appellant who enabled M to per- 
petrate the fraud which apparently 


resulted in loss to the Company. The ` 


appellant himself also derived a cer- 
tain benefit from the fraudulent acts 
of M. He would thus be clearly liable 
to repay or restore: to the Bank the 
amount in respect of which there was 
misapplication, misfeasance and breach 
of trust resulting in loss to the Com- 
pany. The appellant cannot escape 
liability for the entire amount for 
which an order has been made against 
him by the High Court. 


OOT In the result this appeal 
fails and it is dismissed with costs. 
Appeal dismissed. 
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Note to AIR 1971 Supreme Court 306 
(V 58 C 73) 


1. Narendrajit Singh (In C. A. 
No. 1192 of 1967); 2. Ranjit Singh and 
others, (In C. A. No. 1193 of 1967), Ap- 
pellants v. The State of U . P. and 
others (in both the Appeals), Respon- 
` dents. 

Civil Appeals Nos. 1192 and 1193 
of 1967, D/- 21-11-1969. 

Note: 
Supreme Court in the letter of the 
Assistant Registrar of the Court (No. 
F 38/1/71/S-1), dated 22-2-1971, that 
the Judgment of the Supreme Court 
reported in AIR 1971 Supreme Court 
306 (Feb.) has been set aside on review 

by the Supreme Court. Editor. 


a] 


We are advised by the- 


A.L R. 


AIR 1971 SUPREME COURT 832 (2) 
i (V 58 C 170) 
(From: Kerala) 
S. M. SIKRI, C. J., 
P. JAGANMOHAN REDDY AND 
I D. DUA, JJ. 


The State of Kerala and another, 
den v. R. E. D’Souzha, Respon- 
ent 3 
Criminal Appeals Nos. 205-206 of 
1968, D/- 12-2-1971. 
{A) Factories Act (1948), S. 2 (1) 
— The test for determining who is a 
‘worker’ within definition under 
Factories Act is the same as laid down 
in AIR 1957 SC 264 which arose under 
Industrial Disputes Act. (X-Ref: 
Industrial Disputes Act (1947), S. 2 (s)) 
— ATR 1957 SC 264 and AIR 1958 SC 
388 and AIR 1961 SC 644, Followed. 
(Para 6) 
(B) Constitution of India, Art. 134 


{1} (c) — When the question of the 


principle has been settled down by 
Supreme Court the application of that 
principle to the facts of a particular 
case dces not make the question a fit 
one for appeal to Supreme Court. 
(Para 6) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 644 (V 48) 
= (1961) 3 SCR 161, Birdhi- — 
chand Sharma v. First Civil 
Judge, Nagpur 
(1960) 1960 Ker LJ 1524 = (1961) 
1 Lab LJ 549 (SC), State of 
Kerala v. V. M. Patel 5 
{1958) AIR 1958 SC 388 (V 45) 
= 1958 SCR 1340, Chintaman 
Rao v. State of Madhya Pra- 
desh 5, 6 
(1957) AIR 1957 SC 264 (V 44) 
= 1957 SCR 152, Dharangadhara 
Chemical Works Ltd. v. State 
of Saurashtra 5,6 


The following Judgment of the 
Court was delivered by 


SIKRI, C. J.: — These apeals are 
on certificates pranted by the High 
Court of Kerala. The only question 
in these appeals is whether the work- 
men doing work in the premises of 
the respondent are workers within 
the meaning of Section 2 (1) of the 
Factories Act, 1948. Section 2 (1) of | 
the Factories Act, 1948 reads as 
follows: 

* Worker’ means a person em- 
ployed, .directly or through any 
agency, whether for wages or not, in 
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any manufacturing process, or in 
cleaning any part of the machinery or 
premises used’ for a manufacturing 
process, or in any other kind of work 
incidental to, or connected with, the 
manufacturing process, or the subject 
of the manufacturing process;” 

2. The respondent was convict- 
ed under Section 92 of the Factories 
Act for using a building as a factory 
without obtaining the previous per- 
mission in writing of the Chief Inspec- 
tor of Factories, for failing to apply 
for registration and grant of licence 
for the factory and for failing to 
maintain a muster roll of the workers 
employed in the factory in one case. 
and for failing to give attendance cards 
to every person employed in the fac- 
tory’ in the other case. The res- 
pondent was sentenced to pay a fine 
of Rs. 20/- in each case. He was also 
directed under Section 102 of the 
Factories Act to rectify the defects 
within a specified period. 

3. The respondent filed a Revi- 
sion Petition in the High Court. The 
High Court held that the work chat 
was being carried out in the premises 
of the respondent amounted to 
manufacturing process. This question 
has not been debated before us. The 
High Court further held that the work- 
men working in the premises of the res- 
pondent were not ‘workers’ within the 
meaning of S. 2 (1) of the Factczies 
Act. It is this part of the decision that 
has been challenged in appeal by the 
State of Kerala. 

4. The nature of the work cone 
was described in a letter produce by 
the prosecution. This letter is not 
printed on the record but the High 
Court summarises the document as fol- 


“This document shows that as and 
when catches of prawns are mače, a 
consignment of prawns is brougkt to 
the premises in a lorry at any time of 
the day or the night, that the women 
and girls of the locality, who form a 
“casual, heterogeneous. miscellan2=ous 
and irregular group”, come at their 
convenience and do the peeling, w=sh- 
ing etc., at piece-rates: and that there 
are no specified hours of work, nor is 
there any control by the Petitioner 
over the irregularity and attendance 
or of the nature, manner or quartum 
of their work. The same workers 
after finishing the work in the premi- 
ses of the petitioner, go to other simi- 
lar premises in the locality waere 
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other lorry loads of prawns are taken. 
In other words, if more prawns are 
caught at a particular time, they are 
brought and distributed among several 
premises like the Petitioner’s and the 
local women and girls collect at the 
several premises and do the work at 
piece-rates. The same workers do not 
go to the same premises on different 
occasions, and the owners of the seve- 
ral premises do not have any control 
over the manner or quantum of work 
these women and girls do. The rates 
of remuneration naturally depend upon 
the quantity of prawns available, the 
number of women and girls that come 
to do the work, the hour of the day 
or the night when the catches arrive, 
etc. Sometimes, for days no work is 
done in the premises.” 

5. The High Court after refer- 
ring to the decisions of this Court in 
Dharangadhara Chemical Works Ltd. 
v. State of Saurashtra, AIR 1957 SC 
264, a decision under the Industrial 
Disputes Act, Chintaman Rao v. State 
of Madhya Pradesh, 1958 SCR 1340 = 
(AIR 1958 SC 388), ard State of 
Kerala v. V. M. Patel, (1960) KLJ 1524 
(SC), decisions under the Factories 
Act, held: 


“It will be apparent that “the 
women and girls who assemble and do 
the work when a catch of prawns is 
brought to the premises of the peti- 
tioner are not ‘workers’ coming with- 
in the definition of the Factories Act. 
The Petitioner does not insist as to 
who should do the job or how it 
should be done; he only wants the 
work to be done for the agreed 
remuneration without spoiling the 
prawns i. e. within a short time (A 
quantity of prawns is taken for peel- 
ing, cleaning, washing etc., by a parti- 
cular individual for a fixed remu- 
neration, and that individual, with the 
assistance of others whom she em- 
ploys, finishes the job as quickly as 
possible).” 

6. The learned Counsel for the 
appellant contended that it was errone- 
ous on the part of the High Court to 
have applied the decision of this 
Court in AIR 1957 SC 264, a case 
under the Industrial Disputes Act, to 
the definition of ‘worker’ in the 
Factories Act. He fairly pointed out 
that another Division Eench applied 
the same test in a dispute arising 


under the Factories Act. (see Birdhi- 
chand Sharma v. First Civil Judge 
Nagpur, (1961) 3 SCR 161 = (AIR 1961 
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SC 644) ). But, nevertheless, he urged 
that we should refer the case to a 
larger Bench. We see nothing wrong 
in the decision of this Court in 1958 
SCR 1340 = (AIR 1958 SC 388). On 
the contrary, we are of the opinion 
that the case has been rightly decided. 
The scheme of the Factories Act clear- 
ly shows that the test adopted by this 
Court is the correct one. It would be 
impossible to apply many provisions 
of the Factories Act to the ‘workers’ of 
the type we are concerned with here 
if we were to hold that they were 
‘workers’ within the definition of the 
Factories Act. We are really surpris- 
ed that the High Court certified this 
case to be a fit case for appeal to this 
Court. After this Court had laid 
down a test to be applied for deter- 
mining who were ‘workers’ within the 
meaning of the Factories Act, the High 
Court should have treated the ques- 
tion of principle as no longer open. The 
High Court had certified the case to be 
fit for appeal as it felt that the ques- 
tion involved is of general importance 
in the State. If the question of prin- 
ciple has been settled by this Court, 
the application of the principle to the 
facts of a particular case does not make 
the question a fit one for the Supreme 
Court within Article 134 (1) (c) of the 
Constitution. In the result the ap- 
peals fail and are dismissed. 


Appeals dismissed. 
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S. M. SIKRI, C. J., P. JAGAN- 
MOHAN REDDY AND I. D. DUA; JJ. 


Mahant Abhey Dass, Appellant v. 
= Gurdial Singh and others, Respon- 
ents. 


Criminal Appeal No. 98 of 1968, 
D/- 11-2-1971. 

Criminal P. C. (1898), S. 253 (2)— 
When on allegations made against ac- 
cused prima facie case is made out 
against tbem they should not be dis- 
charged under S. 253 (2). AIR 1967 
Punj. 244, Reversed. 

A filed a complaint against B, C 
and D under’ Ss. 447/379 and 428/34 
Penal Code. He alleged that A was 
the owner as Dholidar and occupancy 
tenant of certain land, that there was 
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previous civil litigation between the 
parties, that the accused having lost in 
the litigation with a view to wreak 
vengeance on him and to create evi- 
dence in their favour, in furtherance of 
the common intention in his absence il- 
legally trespassed on the land and 
destroyed an orchard on it and illegal- 
ly and dishonestly removed some trees 
on it: 

Heid that if the allegations were 
true the accused had committed the 
offences charged against them Thus a 
prima facie case had been made out 
against the accused and they should 
not have been discharged under S. 253 
(2) AIR 1967 Punj. 244, Reversed. 

(Paras 10, 13) 


Mr. Mohan Behari Lal, Advocate 
for Appellant; M/s. S. C. Malik and 
Harbans Singh, Advocates, for Respon- 
dent No. 1; M/s. Bakshi Gurcharan 
Singh and Harbans Singh, Advocates; 
for Respondent No. 2; Mr. Harbans 
Singh, Advocate, for Respondent No. 3. 

The following Judgment of the 
Court was delivered by 

SIKRI, C. Ju— This appeal by 
special leave is directed against the 
judgment of the Circuit Bench of the 
Panjab High Court at Delhi (Narula J.) 
reversing the order dated December 6, 
1965 of the learned Magistrate and the 
judgment dated March 1, 1966 of the 
Additional Sessions Judge, and direct- 
ing that all the respondents be dis- 
charged under sub-section (2) of Sec- 
tion 253 of the Code of Criminal Pro- 
cedure in respect of the offences 
alleged by the appellant before us. In 
order to appreciate the points it is 
necessary to state the facts. The Ap- 
pellant is the Muktar-e-Am (General 
Attorney) of Mahant Santokh Dass. He 
filed a complaint under Sections 
447/379 and 428/34, I. P. C. The 
allegations in brief were that Mahant 
Santokh Dass was the owner as 
Dholidar and occupancy tenant of the 
entire land comprising in Khasra No. 
129, Civil Station, Delhi, measuring 27 
Bighas and 14 Biswas. There is a 
Gurdwara known as Gurdwara 
Majnu-ka-tilla which was built in an- 
other portion of Khasra No. 129 cover- 
ing an area of 4 Bighas and 7 Biswas 
and was managed by the accused 
Sardar Gurdial Singh, Manager, 
Gurdwara Prabandhak Committee, 
Sardar Gulab Singh, President 
Gurdwara Prabandhak Committee and 
Sardar Santokh Singh, Secretary, 
Gurdwara Prabandhak . Committee, 
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There were certain Sewadars which ihe 
appellant cited as accused without 
naming them. The appellant recited 
the previous litigation between the 
parties and alleged that the committee 
having lost every where in Ccart 
ultimately took to the law of jurgle 
and to wreak their vengeance and to 
create evidence in their favour aceus- 
ed Nos. 1, 3 and 4 along with accused 
No. 2, in furtherance of the common 
intention, in the absence of the owner 
and the appellant on the morning of 
March 29, 1964 by illegally trespass- 
ing on the said orchard employed 
coolies and some servants of the 
Gurdwara and totally destroyed. it and 
closed watering well and levelled the 
whole thing to the ground and they 
illegally and dishonestly removed ihe 
trees from the orchard and took them 
into possession. 


2. It was further alleged ~hat 
the accused have no interest or title 
in the land which they trespassed 
illegally and destroyed the whole 
Orchard. The complainant gave a 
lengthy statement before the Court of 
the S. D. M., Delhi. He alleged -hat 
the land was in possession of his 
ancestors and continued to be in his 
possession. He relied on copies of 
the Khasra Girdawari relating to the 
land in dispute and Fard Zamabandi. 
He gave a statement in support of the 


complaint. He produced some wit- 
nesses including P. W. 5 Pheru Mal 
Jain, Patwari, whe deposed that the 


land measuring 27 Bighas and 8 Biswas 
was under the possession of Makant 
Santokh Dass and the land measuzing 
4 Bighas and 7 Biswas was under 
the possession of Gurdwara 
Prabandhak Committee. We need not 
refer to the rest of the evidence. 

3. The A. D. M. after having 
gone through the enquiry report and the 
evidence on record came to the ron- 
clusion that there was a prima feie 
case under Sections 427/447/379/34, 
I. P. C. against the accused Gur Dayal 
Singh, Santokh Singh and Tara Chand 
only. He sent the case to the Court 
of Shri C. N. Narula, Magistrate 1st 
Class, for disposal accerding to læ. 

4. On December 6, 1965 an ap- 
plication was put in under Section 253 
(2), Criminal Procedure Code, for dis- 
charging the accused persons. The 
main ground taken was that the decree 
passed in favour of Mahant Sancokh 
Dass by Shri R. L. Lamba, Sub-Judge, 
had been set aside in appeal by Shri 
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P. N. Thukral, Additional District 
Judge, who had remanded the case to 
the trial Court. This judgment of 
Shri Lamba was one of the documents 
relied upon by the complainant to 
show his title. It was further stated 
in this application that the dispute 
was prima facie of civil nature and 
the complaint had been filed to harass 
the accused. The Court on December 
6, 1965 wrote a short order which 
reads as follows:— 

“Heard the parties. This Court is 
not to sit in judgment over the find- 
ings of learned Civil Judge or Addl. 
S. Judge but is only concerned with 
possession and criminal trespass over 
such possession of land in dispute. The 
matter of title is to be decided upon 
by competent Civil Courts. I see no 
reasons to discharge the accused at 
this stage or to stay the proceedings 
also verbally requested by counsel for 
the aeceused. Application is rejected. 
Case to proceed with prosecution evi- 
dence today”. 


5. The accused filed a revision 
petition before the Additional Sessions 
Judge, Delhi but that was dismissed 
on the ground that there was no 
ground for the discharge of the ac- 
cused. As far as the title was con- 
cerned the learned Addl. Sessions 
Judge observed: 

“The Criminal Court has, as a 
matter of fact, to record its own findings 
on the points disputed before it andthe 
discretion of the learned Magistrate in 
not staying the proceecGings in the 
complaint to await the decision in the 
civil suit cannot be interfered with”. 

6. The accused then filed a 
revision before the High Court. The 
learned Judge allowed the petition on 
the ground that the real dispute was 
regarding the title to the land on one 
part of which the Gurdwara was 
situated and on the other part the 
alleged criminal trespass was commit- 
ted by the accused. Although the 
Judge said that the question of title 
was not directly relevant, he seems to 
have decided the case on the question 
of title for he referred to the previ- 
ous history of the litigaticn between 
the parties and observed: 

“The suit filed by Mahant Santokh 
Dass for a declaration to the effect 
that he was in possession of the land 
in dispute, of which possession was 
being claimed by tha Gurdwara 
Prabandhak Committee, has been dis- 
missed. In the face of the decree of 
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the civil Court in the civil suit of 
Mahant Santokh Dass, it is clear that 
the ‘complainant had no right to eject 
the petitioners or to exclude them 
from the land in question”. 


T: Then the learned Judge 
observed: 
“According to the complainant’s 


own case, made out in the complaint, 
he was not in actual possession of the 
property at the time of the commis- 
sion of the alleged offence”. 


8. We have looked into the 
complaint and there is no evidence in 
support of this observation of the 
learned Judge. 


9. The Jearned Judge further 
observed: - ; 

“I have also scanned through the 
evidence so far recorded at the trial 
of this case. Even if the allegations 
made therein are deemed to be true, 
they do not appear to disclose the 
commission of any of the offences with 
which the petitioners are sought to be 
charged. The charges against the peti- 
tioner were therefore, clearly. ground- 
less and the learned Magistrate, in my 
opinion, unjustifiably declined to exer- 
cise his jurisdiction under Section 253 
(2) of the Code of Criminal Procedure 
in refusing to discharge the accused”. 


10. We are unable to appre- 
ciate this conclusion of the learned 
Judge. If the allegations are true 
there is no doubt that the accused have 
committed the offence charged 
against them. Of course, it is another 
matter if the allegations are ultimately 
proved not to be true. 

11. We have deliberately not 
referred to the previous litigation be- 
tween the parties for any observation 
which we may make may affect either 
the civil suit or the fate of this case. 
It seems to us that the High Court 
while saying that it was not concerned 
with the title had somehow felt that 
the title rested with the accused-res- 
pondents. 


12. The Iearned Counsel for the 
respondent No. 1 S. C. Malik tried to 
persuade us to go into the question of 
title and he said that the question ofi 
possession was dependent on title. He 
referred to Ex. P11, an extract from 
Khasra Girdawari, and wanted us to 
infer from it that Khasra Girdawari 
had been prepared on the basis of title 
and not on the basis of actual posses- 
sion. On behalf of respondent No. 2 
Bakshi Gurcharan Singh argued that 
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the revenue records were false and the 
litigation showed that the title was 
with the accused. Mr. Harbans Singh 
appearing for Respondent No. 3 added 
that the complaint was not filed im- 
mediately. 


, 13. We need not discuss these 
points in detail kecause it might pos- 
sibly prejudice respondents’ case but 
it seems to us that the High Court 
erred in discharging the accused under 
Section 253 (2), Criminal Procedure 
Code. As held by the learned Sessions 
Judge a prima facie case has been 
made out and the accused must stand 
trial. 

14, In the result the judg- 
ment and order of the High Court is 
set aside and we direct that the trial 
should proceed as expeditiously as 
possible. 

Appeal allowed. 





AIR 1971 SUPREME COURT 836 
(V 58 C 172) 
(From: Delhi)* 
J. C. SHAH, K. S. HEGDE AND- 
A. N. GROVER, JJ. 
Delhi Transport Undertaking, Ap- 


pellant v. Balbir Saran Goel, Respon- 
dent. 


Civil Appeal No. 2266 of 1968, DJ- 
23-2-1970. i 


_, Civil Services — D. R. T. A. (Con- 
ditions of Appointment and Service 
Regulations) (1952), Regs. 9 (b), 15 — 
Termination of service in terms of 
Eeg. 9 (b) — Procedure in Reg. 15 not 
required to be followed — Motive for 
termination immaterial. 

If the employer 
terminate the services in accordance 
with Reg. 9 (b) after giving one 
month’s notice or pay in lieu thereof 
it cannot amount to termination of 
service for misconduct within the 
meaning of Clause (a). It is only 
when some punishment is inflicted of 
the nature specified. in Regulation 15 
for misconduct thet the procedure laid 
down therein for an inquiry etc, 
becomes applicable. , 

` (Para 7) 


It may be that the motive for ter- 
mination of his services was the 
breach of Standing Order 17 i. e., of 


*(Letters Patent Appeal No. 68-D of 
1965, D/- 4-8-1967 — Delhi.) 
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filing a writ petition in the High Court 
against his demotion without exhaust- 
ing departmental remedies but the 
question of motive is immaterial- 
(Pera 9) 
Where the order is unequivccally 
made in terms of Regulation 9 (b) no 
question that punishment had been 
inflicted for misconduct the order 
being a mere camouflage can arise. 
Even if the employers thought thet the 
employee was a cantankerous person 
and it was not desirable to retain him 
in service it was open to them tc ter- 
minate his services in terms of Regu- 
lation 9 (b) and it was not necessary 
to dismiss him by way of punishment 
for misconduct. (Para 10) 
Cases Referred: Chronological Paras 


(1968) ATR 1968 SC 1089 (V 55) 
= (1968) 3 SCR 234, State of a 
Punjab v. Shri Sukhraj Bahadu> 9 
(1964) ATR 1964 SC 1680 (V 51) 
= (1964) 3 SCR 55, S. R. Tewari 
v. District Board, Agra 


Mr. Niren De, Attorney-General 
for India, (M/s. D. D. Choudhur. and 
G. K. Sharma, Advocates, with him), 
for Appellant; Mr. H. R. Gokhale, Sr. 
Advocate, (Mr. S. K. Gambhir, Advo- 
cate, with him), for Respondent. 

The following Judgment of the 
Court was delivered by 


GROVER, J.: — This is an appeal 
by special leave in which the sole 
question for determination is whether 
the services of the respondent who 
was an employee of the appellant 
could be terminated under Regulation 
9 (b) without complying with the pro- 
cedure prescribed by Regulation 15 of 
the D. R. T. A. (Conditions of Appoint- 
ment and Service Regulations), 1952, 
as amended, which were framed under 
Section 53, sub-sections (1) and (@) (c) 
of the Delhi Road Transport Autho- 
rity Act, 1950. 


2. The respondent was ori- 
finally appointed, as a booking agent 
under the Gwalior Northern Trarsport 
Company. He was promoted ta the 
rank of Travelling Ticket Examiner in 
1947. In 1948 the Governmert of 
India, Ministry of Transport, took over 
the aforesaid company. On March 7, 
1950 the Delhi Road Transport Auth- 
ority Act was passed. The  secvices 
of the respondent were transferred to 
the said Authority. In March, 1952 
the respendent was demoted from the 
rank of Travelling Ticket Examiner to 
that of a Conductor. He filed a writ 
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petition in the Circuit Bench of the 
Punjab High Court at Delhi in April, 
1953. The writ petition was dismis- 
sed and thereafter his services were 
terminated on November 11, 1953. The 
order of termination which was passed 
by the Manager of the Delhi Road 
Transport Authority was in the follow- 
ing terms: 

“Your services will not be requir- 
ed by this organisation with effect 
from November 12, 1953. You will be 
paid one month’s salary in lieu of 
notice”, 


3. There were certain proceed- 
ings before the Conciliation Officer and 
in answer to a query made by that 
officer the General Manager wrote a 
letter on August 14, 1953 in which it 
was stated, inter alia, that the respon- 
dent had approached the High Court 
when he had been demoted at the pre- 
vious stage without exhausting the 
normal official channel of redress and 
without putting in his representation 
before the Appellate Authority as pro- 
vided in the Service Rules. His ser- 
vices were therefore terminated under 
Regulation 9 (b) after paying one 
month’s salary in lieu of notice. It 
may be mentioned that the Service 
Rule of which the breach was alleged 
to have been committed by the res- 
pondent was Standing Order No. 17 
which enjoined that no employee 
should have recourse to a Court of law 
without first resorting to the normal 
official channels of redress. 

The suit out of which the 
present appeal has arisen was filed by 
the respondent containing all the above 
facts in which it was alleged that the 
order dated November 11, 1953 was 
one of dismissal and had been passed 
as a measure of punishment, the pro- 
cedure prescribed by Regulation 15 
not having been followed. In para 29 
of the plaint the sole allegation relat- 
ing to mala fides was made in these 
terms: 

ate fs It was mala fide on the part 
of the General Manager, D. R. T. A. to 
terminate the services of the plaintiff 
without assigning any reason”. 
A declaration was sought that the 
order of dismissal was illegal, mala 
fide ete, and that the plaintiff 
continued to remain in the employ- 
ment of the appellant without any 
interruption of rights. A claim for 
certain amount was also made on ac- 
count of salary ete. The only two 
issues framed on the merits were: 
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(1) “Whether the order dated 11th 
November, 1953 terminating the ser- 
vices. of the plaintiff is illegal and 
ultra vires as alleged? 

(2) Whether the plaintiff is entitl- 
ed to the recovery of any amount by 
way of consequential relief? If so, at 
what rate and for what period?” 

The trial court held that the order 
terminating the services of the res- 
pondent was not covered by Regula- 
tion 9 (b) but was an order of dis- 
missal from service under Regulation 
15 (2) Clause (7) and therefore the 
order of termination was. nothing short 
of dismissal. It. was held that the dis- 
missal of the respondent was. ilegal 
and that he was entitled to the pay 
and allowance in the sum. of Rs. 4,500. 

5. An appeal was taken to the 
District Court which confirmed the 
decree of trial court. A learned Single 
Judge of the High Court who dis- 
posed: of the second appeal preferred 
by the present appellant. affirmed the 
decree of the courts below but on 
different grounds.- It was held by 
him that Regulation. 9: (b) did not con- 
fer any power on the Authority to. 
terminate the employment. of its em- 
ployees. A Division Bench which heard 
the appeal under the Letters Patent 
affirmed the decisions of the courts 
below but. on different grounds. It 
was held that the real reason for 
dispensing with the services of the 
respondent was one given by the 
General Manager in his letter to the 
Conciliation Officer. It was the alleg- 
ed breach of the Service Rules. A 
breach of the Standing Order amount- 
ed to misconduct as provided by Regu- 
lation 15 (1). One of the penalties 
prescribed by Regulation 15 (2) was 
dismissal. That though the order of 
termination of services of the respon- 
dent did not, on its face, contain ` the 
reason for the non-requirement of his 
services the real reason was the mis- 
conduct of the respondent in that he 
had committed a breach of the Stand- 
ing Order. The procedure laid down 
in Regulation 15 (2) (c) of enquiry ete., 
not having been followed the impugn- 
ed order was void and illegal. In fact 
that order had been made by way of 
punishment. 

é. Regulation 9, to the extent 
it. is material, is as follows: 

“9, Termination of Service. — (a) 
Except as otherwise specified in the 
appointment orders, the services of an 
employee of the Authority may be 
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terminated without. any notice or pay 
in lieu of notice— 

(i) during the period of probation 
and without assigning any reasons 
therefor. 

(ii) for misconduct. 


(iii) on the completion of specific 
period of appointment, 

(iv) in the case of employees en- 
gaged on contract for a specific period, 
on the expiration of such period in 
accordance with the terms of appoint- 
ment. 

(b) Where the termination is made 
due to reduction of establishment or 
in circumstances other than those men- 
tioned at (a) above, one month’s notice 
or pay in lieu thereof will be given to 
all oo of employees. 
Regulation 15 savs that a breach of 
the Standing Order issued from time 
to time by the Delhi Road Transport 
Authority will amount to misconduct. 
The penalties which can be imposed 
for misconduct are enumerated out of 
which dismissal is one. It is provided 
that no order of dismissal, removal or 
other punishment except censure shall 
be passed unless the procedure laid 
down in clause (c) is followed. That 
clause outlines the steps which must 
be taken in the matter of affording an 
opportunity to the delinquent em- 
ployee and of an inquiry which is to 
be conducted in the matter. 

T. Now Regulation 9 clearly 
provides for termination of services in 
two modes; the first is where the ser- 
vices may be terminated without any 
notice or pay in lieu of notice. This 
ean be done among other reasons for 
misconduct. The second mode is of 
terminating the services owing to 
reduction of establishment or in cir- 
cumstances other than those mention- 
ed in clause (a) which relate to termi- 
nation without notice. When termina- 
tion is made under clause (b) _ one 
month’s notice or pay in lieu thereof 
is to be given to the employee. Thus 
it is clear that if the employer chooses 
to terminate the services in accord- 
ance with clause (b) after giving one 
month’s notice or pay in lieu thereof it 
cannot emount to termination of ser- 
vice for misconduct within the mean- 
ing of clause (a). It is only when some 
punishment. is inflicted of the nature 
specified in Regulation 15 for miscon- 
duct that the procedure laid down 
therein for an inquiry ete., becomes 
applicable. The contention which ap- 
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pears to have prevailed with the High 
Court and which has been pressed 
before us is that although the order 
was made in perfectly harmless and 
innocuous terms and purported ~o be 
within Regulation 9 (b) it was a mere 
camouflage for inflicting punishment 
for breach of Standing Order 17 inas- 
much as the respondent had apprzach- 
ed the High Court under Art. 226 of 
the Constitution without exharsting 
the departmental remedies. The High 
Court relied on the observation in S. R. 
Tewari v. District Board Agra, (964) 
3 SCR 55 = (AIR 1964 SC 1680) that 
the form of the order under which the 
employment of a servant was ceter- 
mined was not conclusive of the true 
nature of the order. The form might 
be merely to camouflage an order of 
dismissal for misconduct and it was 
always open to the court before which 
the order was challenged to go behind 
the form and ascertain the true ckarac- 
ter of the order. In that case iz was 
held that the employment was termi- 
nated by giving a notice in accordance 
with the rules and it was not a case of 
dismissal. 


8. The learned Attorney-iZene- 
ral for the appellant has sought to dis- 
tinguish cases which fall under Art. 311 
and those which are governed b~ sta- 
tutory provisions or rules containing 
provisions analogous to Art. 311. Ac- 
cording to his submission the ecncept 
of punishment is not relevant when 
the employer chooses to terminate the 
employment of an employee in accord- 
ance with the conditions of service. All 
that has to beseenis whether the order 
made by him is in conformity with 
the statutory powers. He has further 
submitted that where the master 
chooses to follow the mode of termi- 
nating the services prescribed by 
Regulation 9 (b) no stigma attaches to 
such termination and no questim of 
the employee having been punished 
can arise nor can it be examined in 
such a case whether the order made 
was a mere camouflage or cloak for 
dismissing an employee by way of 
punishment for misconduct. It has 
further been emphasised that what has 
to be seen is the situation obtaining 
on the date the order was mad= and 
no notice should or ought to be taken 
of any subsequent facts emergirg out 
of correspondence or pleadings in a 
Court of law in reply to the allega- 
tions in the plaint of mala fid= and 
the like. 
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9. It does not appear necessary 
to refer to numerous decisions which 
have been given by this Court in cases 
arising under Article 311 of the Con- 
stitution on the points cebated before 
us by counsel for both sides. In State 
of Punjab v. Shri Sukhraj Bahadur, 
(1968) 3 SCR 234 at p. 244 = (AIR 
1968 SC 1089 at p. 1094) most of these 
cases have been discussed. By a con- 
spectus of these cases, it was stated, the 
following propositions clearly emerge: 


“I. The services of a temporary 
servant or a probationer can be ter- 
minated under the rules of his employ- 
ment and such termination without 
anything more would not attract the 
operation of Article 311 of the Con- 
stitution. 


2. The circumstances preceding or 
attendant on the order of termination 
of service have to be exemined in each 
case, the motive behind it being im- 
material. 


3. If the order visits the public 
servant with any evil consequences or 
casts an aspersion against his character 
or integrity, it must be considered to 
be one by - way of punishment, no 
matter whether he was a mere proba- 
tioner or a temporary servant. 

4. An order of termination of ser- 
vice in unexceptionable form preced- 
ed by an inquiry launched by the 
superior authorities only to ascertain 
whether the public servant should be 
retained in service, does not attract 
the operation of Article 311 of the 
Constitution. 


5. If there be a full-scale depart- 
mental enquiry enviseged by Arti- 
ele 311, i. e., an Enquiry Officer is ap- 
pointed, a charge-sheet submitted, 
explanation called for and considered, 
any order of termination of service 
made thereafter will attract the opera- 
tion of the said article’. 


In that case the departrnental enquiry 
did not proceed beyond the stage of 
submission of charge-sheet followed 
by the respondent’s explanation there- 
to. The enquiry was not proceeded 
with, there were no sittings of any en- 
quiry Officer, no evidence was record- 
ed and no conclusions arrived at on 
the enquiry. It was, therefore, held 
that the services had been terminated 
simpliciter under the rules of employ- 
ment and Article 311 was not attract- 
ed. In the present case even if it is as- 
sumed that the law is the same as 
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would be applicable to a case governed 
by Article 311 it is difficult to say on 
the principles laid down in the above 
case that the services of the respon- 
dent were not merely terminated in 
accordance with Regulation 9 (b) which 
governed the conditions of his employ- 
ment. It may be that the motive for 
termination of his services was the 
breach of Standing Order 17, i. e., of 
filing a writ petition in the High 
Court against the demotion without ex- 
hausting departmental remedies but 
Jithe question of motive is immaterial. 
No charge-sheet was preferred under 
Regulation 15 nor was enquiry held 
in accordance therewith before the 
order under Regulation 9 (b) was 
made. It may be that if the respon- 
dent had successfully pleaded and 
proved mala fides on the part.of the 
authority terminating his services the 
impugned order could be legitimately 
challenged but no foundation was laid 
in that behalf in the plaint nor was 
the question of mala fides investigated 
‘by the Courts below. 


10. As regards the punishment 
having been inflicted for misconduct 
the order being a mere camouflage we 
are unable to endorse the view that 
any such question could arise in the 
present case. Regulation 9 (b) clearly 
empowered the authorities to ter- 
minate the services after giving one 
month’s notice or pay in lieu of notice. 
The order was unequivocally made in 
terms of that Regulation. Even if the 
employers of the respondent thought 
that he was a cantankerous person 
and it was not desirable to retain him 
in service it was open to them to 
terminate his services in terms of 
Regulation 9 (b) and it was not neces- 
sary to dismiss him by way of 
punishment for misconduct, 


11. The appeal is consequently 
allowed and the decree granted by the 
Courts below is set aside. In view of 
this Court’s order dated November 1, 
1968, the appellant will pay the costs 


of the respondent. 
Appeal allowed. 


A.L. R, 
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.. Shankar Kerba Jadhav and others, 
Appellants v. The State of Maha- 
rashtra, Respondent. 


Criminal Appeal No. 79 o£ 1969, 
D/- 8-9-1969. 

(A) Criminal P. C. (1898), Sec- 
fion 423 (1) (a) — Powers of Appel- 
late Court in disposing appeal — Ap- 
peal against acquittal —- Order of ac- 
quittal preceded by order of sentence 
by Trial Court — Sentence within 
competence of trial Court alone can 
be passed by High Court — Cr. App. 
Neo. 818 of 1967, D/- 21-11-1968 (Bom), 
Partly Reversed; AIR 1955 Mad 608, 
Overruled. 


Where the appeal is from: an order 
of acquittal the matter is at large. 
There is no sentence which is binding 
on a person who was once an accused. 
He comes before the Court with the 
presumption of innocence. If the’ 
Court finds that the acquittal was not 
justified and that he was guilty of the 
offence with -which he was charged, 
it is for the appeal Court to order 
punishment to fit the crime. If the 
appeal is from an order of acquittal 


with no prior order of sentence, the 
punishment must be commensurate 
with the gravity of the offence. But 


if the order of acquittal is preceded 
by an order of conviction the Court 
hearing the appeal from acquittal 
should not impose a sentence greater 
than what the Court of first instance 
could have imposed inasmuch as if 
the trial Court had given him the 
maximum sentence which it was com- 
petent to give and no appeal was 
preferred by the accused, the State 
could not have approached the High 
Court under any provision of the Code 
for enhancement of the sentence. The 
interposition of the order of an inter- 
mediate Court of appeal and acquittal 
of the accused by it should not put 
the accused in a predicament worse 
than that before the trial Court. Cr. 
App. No. 818 of 1967 D/- 21-11-1968 
(Bom), Partly Reversed; AIR 1955 Mad 
608, Overruled. Case law Ref. AIR 
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11966 SC 945, Explained. 
(Paras 12, 16, 17) 


(B) Criminal P. C. (1898), S. 423 
(1) (a) — Appeal against acquittal — 
Acquittal preceded by order of 
sentence of Court of first instance — 
Show cause notice imposing penaity, 
within competence of trial Court, aot 
necessary. 


Where in an appeal from an order 
of acquittal preceded by an order of 
sentence the accused is given notice of 
appeal and actually takes part in the 
hearing before the High Court, it 
would be superfluous to give kim 
notice to show cause why a sentence 
within the competence of the trial 
Magistrate should not be passed. The 
accused knows or ought to know that 
the High Court was bound to 
form its own conclusions on the 
material before it and award a 
sentence which the merits of the case 
demanded within the limit of the trial 
Court’s jurisdiction. The absence cf a 
show cause notice does not violate any 
known principle of natural justice. 

(Para 18) 
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(1924) AIR 1924 Allahabad 130 
(V 11) = (1923) ILR 45 All 
594, Emperor v. Md. Yakub Ali 
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14 


12 Cri 
LJ 529 (FB), Mehi Singh v. 
_ Mangal Khandu 
(1911) 11 Ind Cas 788 = 12 Cr LJ 
_ 444 (Nag), Sita Ram v. Emperor 
(1907) ILR 30 Mad 48 = 5 Cri LJ 
88, pe ERNS Pillay v.. 
Empe ero 13 
{1906) TLR 29 Mad 190 = 3 Cri 
LJ 281, Muthiah Chetty v. 


Emperor 13 


S. K. Jadhav v, State of Mantarashtra (Mitter J.J 


[Pr. 1] S.C. 841 


(1902) 2 Weir 487, In re Ramaswami 
Chetty 13 
(1894) ILR 21 Cal 622, Mahmudi 
Sheik v. Aji Sheik 13 
M/s R. V. Pillai and Subodh 
Markandeya, Advocates, for Appel- 
lants; Mr. H. R. Khanna, ' Advocate, and 


Mr. B. D. Sharma, Advocate, for Mr. 
x: P. Nayar, Advocate, for Respon- 
ent. 


The following Judgment oï the 
Court was delivered by 

MITTER, J.: — The six appellants 
in this appeal were charge-sheeted for 
having committed offences punishable 
under Sections 147, 447 and 325 read 
with Section 149 of the Indian Penal 
Code in the Court of the Judicial 
Magistrate, First Class, Deglur, 
District Nanded. Considering the evi- 
dence on record the Magistrate held 
that the accused were members of an 
unlawful assembly on Sestember 27, 
1965 at the village schocl Chotwadi 
with the common object of causing 
injuries to the complainant. He also 
found that the accused had committed 
house trespass into the compound of 
the school and actually caused griev- 
ous hurt to the complainant, a school 
teacher, in pursuance of the common 
object of their unlawful assembly. He 
convicted the accused for offences 
under Sections 147, 447 and 325 read 
with Section 149, I. P. C. and sentenced 
each of them to suffer rigorous im- 
prisonment for 15 days and to pay a 
fine of Rs. 50 and in default of pay- 
ment of fine to suffer further rigorous 
imprisonment for 15 days on the first 
count under Section 447 read with 
Section 149, I. P. C. and sentenced 
each of them to suffer rigorous im- 
prisonment for six months and to a 
fine of Rs. 200 or in default of pay- 
ment of fine to suffer further rigorous 
imprisonment for one month on the 
second count under Section 325 read 
with Section 149, I. P. C. He did not 
pass any fresh sentence on the third 
count under Section 147, I. P. C. He 
directed that the substantive sentences 
of imprisonment passed against accus- 
ed on both counts should run concur- 
rently. He also directed that in case 
the amount of fine was recovered, 
Rs. 200 should be paid to the com- 
plainant Murlidhar as compensation 
for the injury sustained by him under 
Section 545 (1) (b) of the Code of 
Criminal Procedure. The accused 
went up in appeal which was heard by 
the Additional Sessions Judge at 
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Nanded. The Sessions Judge allowed 
the appeal and set aside the orders of 
conviction and directed the accused to 
be set at liberty. The order for pay- 
ment of fine also was set aside. The 
State went up in appeal against the 
order of acquittal to the High Court. 
The appeal was allowed by the High 
Court and the order of acquittal was 
set aside. The High Court convicted 
all the six accused under Sections 147 
and 447 and 325 read with Section 149, 
L P. C. and taking the view that the 
assault on the village teacher was 
wanton and unprovoked proceeded to 
deal with the culprits more firmly 
than the trying Magistrate. It passed 
sentence on the second accused hold- 
ing him to be responsible for the 
blow which caused the fracture of the 
left ulna of the complainant, to one 
year’s rigorous imprisonment and a 
fine of Rs. 300 and two months’ fur- 
ther rigorous imprisonment in default 
under Section 325 read with Section 
149 of the Penal Code. It also held 
that the remaining accused had play- 
ed a comparatively minor part and in- 
juries inflicted by them were simple. 
The sentence passed on each of them 
was six months’ rigorous imprison- 
ment and a fine of Rs. 100 and one 
month’s further imprisonment in de- 
fault under Section 325 read with Sec- 
tion 149, I. P. C. A further sentence 
of three months’ imprisonment was 
passed on all the accused for the of- 
fence under Section 447 read with Sec- 
tion 149. No separate sentence was 
passed under Section 147. This Court 
granted special leave to appeal to the 
accused “limited to the question of 
legality of sentence passed by the 
High Court”. 


2. Counsel on behalf of the 
appellants put forward his argument 
in a twofold manner. His first con- 
tention was that it was not open to 
the High Court exercising appellate 


jurisdiction under Section 423 (1) (a). 


of the Code of Criminal Procedure to 
enhance the sentence passed by the 
trial Magistrate. The second branch 
of his argument was that even if the 
High Court was competent to do so, 
the appellants should have been asked 
to show cause why the sentence im- 
posed on them by the Magistrate 
should not be enhanced and in the 
absence of such an opportunity, no en- 
hancement of sentence was competent. 
As the trial was by a Magistrate of 
the First Class the maximum sentence 
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which could have been imposed on the 
accused was under Section 32 of the 
Code limited to a term of imprison- 
Ment not exceeding two years and a 
fine not exceeding Rs. 2,000. Under 
the Indian Penal Code the limit of. 
punishment for an offence under Sec- 
tion 447 is imprisonment for a term. 
which may extend to three months or 
with fine which may extend to Rs. 500 
or with both, but an offence under 
Section 325 can be punished with im- 
prisonment of either description for a 
term which may extend to seven 
years besides a fine 


3. Under Section 417 (1) of the 
Criminal Procedure Code an appeal 
against acquittal lies only to a High 
Court. Under Section 418 an appeal 
lies on a matter of fact as well as on 
a matter of law except in cases 
where the trial is by a jury. Sections 
419 and 420 deal with the procedure 
for lodging an appeal and Section 421 
gives the appellate Court the power to 
dismiss the appeal summarily on 
receiving the petition of appeal if it 
considers that there is no sufficient 
ground for interfering with the im- 
pugned order. Under Section 422 it 
is obligatory on the appellate Court if 
it does not dismiss the appeal sum- 
marily to cause notice to be given to 
the appéllant or to his pleader of the 
time and place at which the appeal 
will be heard and a like notice to be 
given to the accused. 


4. The powers of the appellate 
Court in disposing of the appeal are 
contained in Section 423 of the Code. 
The Court after giving the notice of ap- 
peal under S. 422 has to send for the 
record of the case and after perusing 
such record and hearing the appellant 
or his Pleader if he appears and the 
Public Prosecutor if he appears and 
in case of appeal under Section 417 
the accused if he appears, it may dis- 
miss the appeal in case it is satisfied 
that there is no sufficient ground for 
interfering. Where the appeal is from 
an order of acquittal it may under 
Section 423 (1) (a) reverse such order 
and direct that further enquiry be 
made or that the accused be re-tried or 
committed for trial as the case may 
be and find him guilty and pass a sen- 
tence on him according to law. No 
limits are here set to the sentence 
which may be passed by the appellate 
Court except that it must be “accord- 
ing to law”. This power may be con- 
trasted with the power under Cl. (b) of 
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Section 423 (1) dealing with appeals 
from a conviction. For such appeals 
the Legislature specified the powers 
of the appellate Court with a gcod 
deal of precision. Under sub-clause 
(b) a Court can— 

“(1) reverse the finding and sen- 
tence and acquit or discharge the zc- 
cused or order him to be tried by a 
Court of competent jurisdiction snb- 
ordinate to such appellate Court or 
committed for trial, or 

(2) alter the finding, maintaining 
the sentence, or with or without alter- 
ing the finding reduce the sentence, or 


(3) with or without such reduc- 
tion and with or without altering the 
finding, alter the nature of the sen- 
tence but subject to the provisions of 
Section 106, sub-section (3), not sc as 
to enhance the sentence”. 


It would appear from the above that 
wide though the powers of the appel- 
late Court be in dealing with an ap- 
peal from a conviction, it has no jucis- 
diction to enhance the sentence even 
if it alters the finding, or without 
altering the finding takes the vew 
that greater punishment than what 
was meted is called for. 


5. Sub-clause (1) (b) however 


is not the last word for Clause (1-A) 


introduced in the section in the year 
1965 expressly provides that a High 
Court exercising jurisdiction under 
Clause (1) (b) may enhance the sen- 
tence notwithstanding anything in- 
consistent therewith contained in the 
said clause provided the accused has 
had an opportunity of showing ceuse 
against such enhancement. 


6. Section 423, Clause (1) (b) 
is based on the principle that where 
it is the convicted person who com- 
plains against the punishment gives to 
him, he should not be put in peril of 
a greater punishment if the Scate 
takes no exception to the order 
impugned by the convicted person. 
The insertion of Clause (1-A) makes it 
clear that although the powers of 
Courts subordinate to the High Court 
are limited under Clause (1) (b) the 
High Court may in a proper case en- 
hance the sentence after giving an op- 
portunity to the accused to show cause 
against the proposal. 


T. Apart from the powers 
under Chapter XXXI of the Code 
(containing Sections 404 to 431) which 
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principally deals with appeals the High 
Court has powers inter alia of revi- 
sion under Chapter XXXII of the 
Code. Under Section 435 not only the 
High Court but even Courts subordi- 
nate to it may call for and examine 
the record of any proceeding before 
any inferior criminal Court for the 
purpose of satisfying itself as “to the 
correctness, legality or propriety of any 
finding, sentence or order recorded or 
passed and as to the regularity of any 
proceeding of such inferior Court”. 
Section 439 deals exclusively with the 
High Court’s powers of revision. Under 
this section the High Court is em- 
powered in the case of any proceed- 
ing the record of which has been call- 
ed for by itself or which has been re- 
ported for orders or which other- 
wise comes to its knowledge, to exer- 
cise the powers conferred on a Court 
of appeal by Sections 423, 426, 427 and 
428 or on a Court by Section 338 
(power to direct tender of pardon) and 
may enhance the sentence but sub- 
section (2) of the section lays down 
that such an order is not to be made 
to the prejudice of the accused unless 
he has an opportunity of being heard 
either personally or by a pleader in 
his own defence. Further when an 
accused is called upon to show cause 
why his sentence should not be en- 
hanced he has a right to challenge his 
conviction under sub-section (6). 


8. Referring to the above pro- 
visions of the Code counse! for the ap- 
pellants argued that in all cases where 
it was considered necessary the Legis- 
lature was careful to provide that the 
accused should never be subjected to 
a greater punishment by a superior 
Court unless he was asked to show 
cause against the proposed enhance- 
ment. As there was no such provi- 
sion in Section 423 (1) (a) the Legis- 
lature must be taken to have contem- 
plated that in any case of an appeal 
against acquittal the accused should 
not be subjected to a punishment 
greater than what had been meted out 
to him by the punishing Court. It was 
also argued that the words in Sec. 423 
(1) (a) empowered the appellate Court 
(the High Court in this case) to pass 
sentence on the accused eccording to 
law which is in contrast to the words 
used in Section 31 (1) of the Code 
under which a High Court may pass 
“any sentence authorised by law”. It 
was argued that Section 423 (1) (a) 
thus cuts down the power which the 
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High Court might otherwise have had 
under Section 31 (1). 

9. In our view the difference 
in the wording of Section 31 (1) and 
Section 423 (1) (a) is a matter of no 
moment. The expression “authorised 
by law” means sanctioned by law 
while “according to law’ means in 
conformity with law. The question 
remains as to what would be a sen- 
tence according to law when a High 
Court sets aside an order of acquittal 
when the same is preceded by a sen- 
tence of an inferior Court. Is the 
High Court empowered to award any 
sentence which the law allows under 
the relevant section of the Indian 
Penal Code, or is its jurisdiction limit- 
ed to such a sentence as was within 


the competence of the Court punishing . 


the offenders or again, is it to restore 
the sentence originally passed? 


10. Let us look at the question 
apart from the authorities. An appeal 
is a creature of a statute and the 
powers and jurisdiction of the appel- 
late Court must be circumscribed by 
the words of the statute. At the same 
time a Court of appeal is a “Court of 
error” and its normal function is to 
correct the decision appealed from and 
its jurisdiction should be co-extensive 
with that of the trial Court. It can- 
not and ought not to do something 
which the trial Court was not com- 
petent to do. There does not seem to 
be any fetter to its power to do what 
the trial Court could do. In this case 
the trial Magistrate was competent to 
pass a sentence of imprisonment up to 
two years and the High Courts juris- 
diction hearing an appeal would there- 
fore be limited to a sentence up to that 
period and no more, 

11. A special provision for ask- 
ing the accused to show cause when 
the appeal is-from an order of convic- 
tion or when the High Court exercises 
its revisional jurisdiction, is not. in 
derogation of the above rule. As.-al- 
ready indicated, when the accused 
prefers an appeal and the State is 
satisfied with the punishment meted 
out it is only logical to hold that the 
appellant should not stand in peril of 
something to his further detriment 
unless he is put on notice that the 
power of enhancement may be exer- 
cised. The same applies to the High 
Court’s power of revision under Sec- 
tion 439. The Legislature felt that 
when the High Court is exercising 
powers in this regard, it should be 
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given all the powers of a Court of ap- 
peal including the power to enhance 
the sentence. - Sub-section (2) of Sec- 
tion 439 is only meant to give an op- 
portunity to the accused so that he 
be net condemned unheard and sub- 
section (6) is only an amplification of 
that principle and gives him a right 
to challenge his conviction if he is put 


‘in peril of enhancement of sentence. 


12, Where however the appeal 
is from an order of acquittal the 
matter is at large. There is no sen- 
tence which is binding on a person 
who was once an accused. He comes 
before the Court with the presumption 
of innocence. If the Court finds that 
the acquittal was not justified and that 
he was guilty of the offence with 
which he was charged, it is for the 
appeal Court to order punishment to 
fit the crime. If the appeal is from 
an order of acquittal with no prior 
order of sentence, the punishment 
must be commensurate with the gravi- 
ty of the offence. But if the order of 
acquittal is preceded by an order of 
conviction the Court hearing the ap- 
peal from acquittal should not impose 
a sentence greater than what the 
Court of first instance could have im- 
posed inasmuch as if the trial Court 
had given him the maximum sentence| - 
which it was competent to give and 
no appeal was preferred by the accus- 
ed, the State could not have approach- 
ed the High Court under any provi- 
sion o? the Code for enhancement of 
the sentence. The interposition of the 
order of an intermediate Court of ap- 
peal and acquittal of the accused by 
it should not put the accused in a 
predicament worse than that before 
the trial Court. 

13. We may now proceed to 
examine the earlier authorities. In 
re Ramaswami Chetty, (1902) 2 Weir 
487, the action of the appellate Magis- 
trate enhancing a fine of Rs. 50 to Rs. 65 
was held to be illegal by the Madras 
High Court. In Muthiah v. Emperor, 
(1906) ILR 29 Mad 190 = 3 Cri LJ 281 
it was said that an appellate Court has 
not an unlimited power but was only 
empowered to do which the lower 
Court could and should have done. In 
Sita Ram v. Emperor, (1911) 11 Ind 
Cas 788. ='12 Cri LJ 444 (Nag) which 
went up to the Nagpur Judicial Com- 
missioner’s Court by way of revision, 
the appellants had been convicted 
under 3. 324, I. P. C.’ and sentenced 
to rigorous imprisonment for a term 
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of four months each by a Magistrate 
of the Second Class. On appeal the 
District Magistrate maintained the con- 
victions but altered the sentences on 
each of the accused to one of fine only; 
and in default rigorous imprisonment 
was ordered for four months. Before 
the Judicial Commissioner it was con- 
tended that the sentence of fine im- 
posed on the applicants was illegal so 
far as it exceeded the maximum fine 
which could have been inflicted by the 
Magistrate by whom they were iried. 
The Court held that when the District 
Magistrate decided that the case was 
one punishable with fine only he 
should have inflicted a fine which was 
within the jurisdiction of the trying 
Magistrate. The learned Judge relied 
onthe decisions in Mahmudi Sheik v. 
Aji Sheik, (1894) ILR 21 Cal 622; 
(1906) ILR 29 Mad 190 = 3 Cri LJ 281 
(supra), Parameswara Pillay . v. 
Emperor, (1907) ILR 30 Mad 48 = 5 
Cri LJ 88 and observed that alik2 in 
civil and in criminal cases the power 
of the appellate Court was measured 
by the power of the Court from whose 
judgment or order the appeal bəfore 
it had been made. 


14. The decisions in Maung E. 
Maung v. The King, AIR 1940 Rargoon 
118; Emperor v. Md. Yakub Ali, (1923) 
ILR 45 All 594 = (AIR 1924 All 130), 
Lakshminarayana v. Apparao, AIR 
1959. AP 530 and Emperor v. Abbas 
Ali, ATR 1935 Nag 139 are on the same 
lines. A different note was however 
struck in Public Prosecutor v. Anna- 
malai, AIR 1955 Mad 608. This was a 
case of an appeal preferred by the 
State against the acquittal of two ac- 
cused by a Magistrate. The High 
Court finding. the accused guilty took 
the view that “passing sentence ac- 
cording to law” meant passing any 
sentence that could be given for the 
offence. According to the learned 
single Judge the powers of an appel- 
late Court in hearing an appeal against 
acquittal were not in anyway restrict- 
ed or limited to the powers of the 
He said: 


“Though there is no such limita- 
tion or restriction, still there is one 
circumstance which altogether cannot 
be ignored and which must indeed be 
considered before imposing the sen- 
tence and that is, what is it that the 
accused would have got if he was 
convicted by the Magistrate. He would 
not have got more than six months, 


trial Court. 
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the maximum the Second Class Magis- 
trate who tried him can give. 


The fact that he has been acquit- 
ted should not place him in a more 
disadvantageous position than if he 
were convicted. The sentence should 
not therefore be more severe than what 
he should have got in = case of con- 
viction”. 

Accordingly the accused were sèn- 
tenced to six months’ rigorous impri- 
sonment. In an earlier decision of the 
same High Court in re Tirumal Raju, 
AIR 1947 Mad 368 another learned 
single Judge though disposed to ac- 
cept the contention that the appellate 
Magistrate had no jurisdiction to en- 
hance the fine beyond the powers of 
trial Magistrate, maintained the order 
sought to be revised by exercising 
power under Section 439 (8) of the 
Code. Running through the web of 
the above decisions the principle 
almost universally accepted is that in 
exercise of its appellate powers the 
High Court should not award a sen- 
tence which is beyond the jurisdic- 
tion of the trial Court and in our 
opinion this is the principle which 
should be adopted. 

o B Our attention was however 
drawn to certain observations in Jagat 
Bahadur Singh v. State of Madhya 
Pradesh, (1966) 2 SCR 822 = (AIR 
1966 SC 945), where a good many of 
the abòve authorities were taken note 
of by this Court. . Referring inter alia 
to the cases of Mehi Singh v. Mangal 
Khandu, (1912) ILR 39 Cal 157 (EB), 
Emperor v. Muhammad Yakub Ali, 
(1923) ILR 45 All 594 = (AIR 1924 
All 130) (supra), Maung E. Maung v. 
The King, AIR 1940 Rangoon 118 
(supra) and In re, Tirumal Raju, AIR 
1947 Mad 368 (supra) it was said that 
these cases laid down tke correct law. 
The Court also added: 

Pete both on principle and auth~ 
ority it is clear that the power of the 
appellate Court to pass a sentence 
must be measured by the power of the 
Court from whose judgment an appeal 
has been brought-before it”. 


16. The question is, can this 
observation be pressed into service by 
the appellants on the ground that as 
the Sessions Judge hearing the appeal 
from the order of the Magistrate 
could not have enhanced the sentence, 
it was not open to the High Court to 
do so when hearing an appeal from 
the order of acquittal by the Sessions 
Judge. In other words, could the 


- do not think this 
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High Court have done what the Ses- 
sions Judge was not empowered to 
do? In our opinion, the answer must 
be in the affirmative. When the order 
of the Magistrate was set aside by the 
Sessions Judge the matter became one 
at large and the High Court hearing 
an appeal therefrom was empowered 
under Section 423 (1) (a) to pass a sen- 
tence according to law. It could there- 
fore pass any sentence which the 
Magistrate trying the case was em- 
powered to pass and the High Court 
in this case did not exceed that limit. 
A strange result would follow if we 
were to accept the contention. If the 
accused had been acquitted by the 
Magistrate and the State had filed an 
appeal against the order of acquittal, 
the High Court would nò doubt have 
power to impose any sentence, which 
the Magistrate would have been en- 
titled to impose. But if the accused 
is acquitted on appeal by the Sessions 
Judge, the power of the High Court 
would be limited. Surely the Code 
does not contemplate this difference 
in the appeals under Section 417, Cri- 
inal P. C. 

17. Further the Sessions Judge 
would have been entitled to recom- 
mend enhancement of sentence to the 
High Court if he had maintained the 
conviction. And the High Court could 
suo motu have issued notice for en- 
hancemext. If we were to accept the 
contention, finality is attached to the 
sentence given by the Magistrate. We 
is the scheme of 
the Code. On the other hand the 
scheme of the Code seems to be to 
confer final authority on the High 
Court. The first contention therefore 
fails and we hold that in disposing of 
an appeal from an order of acquittal 
the High Court is competent to pass 
a sentence which the trial Court 
was empowered to pass. 

18. The second branch of the 
argument is without any merit. Where 
the accused is given notice of appeal 
and actually takes part in the hearing 
before the High Court, it would be 
superfluous to give him notice to show 
cause why a sentence within the com- 
petence of the trial Magistrate should 
not be passed. The accused knows or 
ought to know that the High Court 
was bound to form its own conclu- 
sions on the material before it and 
award a sentence which the merits of 
the case demanded within the limit 
of the trial Court’s jurisdiction. The 
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absence of a show cause notice does 
not violate any known principle of 
natural justice. 

19. On the facts of the case, 
we are of the view that the sentence 
imposed by the High Court should be 
reduced to that originally imposed by 
the trial Magistrate. The appeal is 
allowed in part to this extent. 


Appeal partly allowed. 
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The State of Gujarat, Appellant 
v. Dr. Faghunath Balkrishna Chandra- 
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Civ:l Appeal No. 579 of 1965, D/- 
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(A) Constitution of India, Art. 363 


— Huzur order of Maharaja of Baroda - 


granting pension and premature retire- 
ment compensation to civil servant of 
State efter accession but before 
merger — By virtue of Clause 2 of 
Article VIN of Merger Agreement, 
Successcr Government is bound by the 
order — Forfeiture of compensation 
paid — Compensation cannot be re- 
covered under Section 143, Baroda 
Land Revenue Code — Words ‘pen- 
sion’ in Clause (a) of Article VIN must 
have wide interpretation so as to 
include lump sum payable as com- 
pensation upon retirement. 

Held, Executive Council Rules 
made by the Maharaja of Baroda on 


Septemker 16, 1948 (before the State’s- 


merger, on March 21, 1949 but 
after the accession to Dominion of 
India or August 15, 1947) vested in 
the Executive Council the entire exe- 
cutive authority in regard to the ad- 
ministration of the Baroda State in ali 
matters without any reservation. The 
prerogative and inherent powers of 
the Maharaja were not delegated to 
the Executive Council. The Maharaja 
was stili the sovereign-ruler. The 
Huzur crder giving compensation to 
the respondent on account of his pre- 
mature retirement, was passed by the 
Maharaja on February 8, 1948 in the 
exercise of his prerogative and in- 
herent powers. The order was exe- 
cuted ard the monies were paid under 
it to the respondent. The Executive 
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Council had no authority to revoke 
the Huzur order and to forfeit the 
monies. The order of the Executive 
Council dated April 22, 1949 forfeiting 
the monies so paid was ultra vires its 
powers and was illegal and not vind- 
ing upon the respondent. 

(Paras 5, 6) 


The direction in the order for the 
recovery of monies under Sectior 148 
of the Baroda Land Revenue Code was 
illegal. That section did not allow re- 
covery of moneys payable under an 
order of the Executive Council. The 
recovery from the respondent tnder 
the invalid order of the Executive 
Council could not be justified as an 
act of State. The result of the illegal 
recovery was that to the exten: of 
amount sanctioned as compensation 
the liability of the Baroda Government 
under the Huzur Order remained out- 
standing. (Para 6) 


In cases where the Government of 
India has acquired the territory of a 
sovereign Indian State either by con- 
quest, treaty, cession or otherwise the 
privileges and rights obtained ‘from 
the predecessor State cannot be en- 
forced by action against the Govern- 
ment of India, unless it has chos2n to 
recognise the right, privilege, dekt or 
liability by legislation, agreemert, or 
otherwise. The rule extends to the 
acts of the predecessor State after its 
accession to the Dominion of India on 
August 15, 1947 and before its com- 
plete merger in the Dominion. Case 
law Ref. (Para 7) 


The onus of proving that the suc- 
cessor governments recognized the 
rights and liabilities under the Huzur 
order dated February 8, 1948is upon 
the respondent. The recognition ‘may 
be either express or may be implied 
from circumstances and evidence ap- 
pearing from the mode of dealing with 
those rights of the new sovereign, AIR 
1924 P. C. 216 and AIR 1964S. C. 
1043, Ref. (Para 8) 


The Huzur Order dated February 

8, 1948 was not law. A grant made 
by the Ruler of Indian State is 
not law. The Huzur order dated 
February 8, 1948 did not lay down a 
rule of conduct for the official mem- 
bers of the Executive Council general- 
ly. It fixed the retirement benefits of 
the respondent. The order was an 
executive act and had none of the 
characteristics of law. Case law Ref. 
(Pera 9) 
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Clause 2 of Art. VIII of the Mer- 
ger Agreement dated March 21, 1949, 
which applied to the respondent who 
was a member of the public services 
of the Baroda State and who retired 
before the merger guaranteed con- 
tinuance of the pension and leave 
salary sanctioned to him by the Maha- 
raja. Ordinarily the word “pension” 
means a periodical allowance of money 
granted by the Government in consi- 
deration or recognition of meritorious 
services. (Para 10) 

But the word “pension” (pen- 
sionem, payment) in its widest etymo- 
logical sense can be construed as in- 
cluding all payments of every kind 
and description to a retiring govern- 
ment servant. (Para 10) 


Considering that the object of 
Article VIII was to guarantee payment 
of retirement benefits to retired public 
servants of the merged State, the 
word “pensions” should not be given 
a narrow interpretation. The word 
“pensions” in clause 2 of Article VIII 
included the lump sum payable to the 
respondent as compensation under the 
Huzur order dated February 8, 1948 
as modified by the Huzur order dated 
July 22, 1948. In substance, the Hu- 
zur order directed that the respondent 
would get his full salary as his pen- 
sion from the date of his premature 
retirement up to the completion of his 
superannuation age and allowed him 
to draw immediately the entire allow- 
ance for the period in ane lump sum 
The allowance so payable to the res- 
pondent, in recognition of his past 
services was “pension” within the 
meaning of cl. 2 of Article VIII of the 
Merger Agreement. (Para 11) 


Article VIII of the Merger Agree- 
ment thus furnished strong evidence 
of recognition by the Government of 
India of the liability to pay retirement 
compensation under the Huzur Order 
dated February 8, 1948. In the cir- 
cumstances it must be held that the 
successor governments recognized and 
took over the liability under the 
Huzur Order dated Fekruary 8, 1948. 
If so the liability now devolved on the 
State of Gujarat. (Para 12) 

(B) Baroda Land Revenue Code, 
Section 148 — Section does not allow 
recovery of monies paid under orders 
of Executive Council of State — Order 
passed by Maharaja in exercise of his 
prerogative and inherent powers — 
Monies paid under the order cannot 
be recovered under S. 148. (Para 6) 
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(C) Pensions Act (1871), S. 1 — 
Word ‘pension’ implies periodical pay- 
ments to pensioner — In wider sense, 
in which it is used in cl. 2 of Art. VHI 
of the Baroda State Merger Agree- 
ment dated March 21, 1949, if means 
lump sum paid as retirement benefit 
to civil servant upon his retirement. 

(Para 11) 
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pe with him), for Appellant; 

Mr. S. T. Desai, Sr. Advocate (Dr. Y. S. 
Chitale and D. N. Misra, Advocates, 
and M/s. J. B. Dadachanii and Co., 
Advocates, with him), for Respondent. 


The following Judgment of the 
Court was delivered by 


BACHAWAT, J.: — In January, 
1948 in view of the imminent con- 
stitutional changes in the Baroda 
State, it was considered likely that the 
services of the Diwan Sri Sudhalkar, 
the appellant and Sri Gaekwad, three 
official members of the Executive 
Council of the State would be pre- 
maturely terminated. The respondent 
was then drawing a salary of Rs. 2000 
per month and was to retire on 
February 14, 1952 on reaching the 
superannuation age of 56 years. On 
January 28, 1948, His Highness the 
Maharaja of Baroda enhanced the res- 
pondents salary to Rs. 2500/- per 


-month. By separate orders the sala- 


ries of other official members also 
were enhanced. By a Huzur order 
dated February 8, 1948 the Maharaja 
fixed the pension and other retirement 
benefits of the respondent and Sri 
Gaekwad. 

2. The order was in these 
terms:— 

“His Highness the Maharaja Saheb 
has been pleased to order that in the 
event of premature retirement of the 
Government Members, Messrs. D. V. 
Gaekwad and Chandrachud, they will 
get forthwith as compensation an 
amount equivalent to the total 
amount they would have received had 
they continued in service upto the 
date of retirement and a full pension 
of Rs. 500/- per month from the date 
of the premature retirement. 

2. Mr. D. V. Gaekwad’s salary ` 
raised to Rs. 2000/- from the date S 
his confirmation as Naib Dewan”. 


On the same date the Maharaja by a 
separate order fixed the pension and 
retirement benefits of Sri Sudhalkar. 
On May 18, 1948, the Maharaja direct- 
ed the compulsory retirement of the 
respondent with effect from June 1, 
1¢48. Soon thereafter the respondent 
drew from the State Treasury 
Rs. 95196/4/- on account of compensa- 
tion allowance. On June 1, 1948 he 
retired from service. On the same 
date Dr. Jivraj Mehta became the 
Diwan and President of the Executive 
Council in place of Sri Sudhalkar. On 
the representation of Dr. Jivraj Mehta 
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the Maharaja passed another Huzur 
order on July 22, 1948 modifying his 
previous orders and directing that the 
respondent and the other officials 
would draw pension only as and when 
they would reach the age of retire- 


ment and that the respondent would 
in addition draw the salary to waich 
he might be eligible under the account 
Rules. In October, 1948 there was 
correspondence touching the Huzur 
Orders between the Maharaja and Dr. 
Jivraj Mehta. On April 22, 1949- the 
Executive Council of the State of 
Baroda headed by Dr. Jivraj Mehta 
purported to review and set aside the 
Huzur Orders with respect to pay- 
ment of compensation to the retiring 
officials and directed that (1) the res- 
pondent would get 4 months’ privilege 
leave salary and as from April 1, 1949 
the pension of Rs. 500/- per month sanc- 
tioned by the Maharaja, (2) the 
amount received by the respondert as 
compensation be forfeited to the State 
and returned by him to the Treasury; 
(3) Rs. 77,416/- consequently due irom 
him after taking into account his selary 
and pension up to March 31, 1949 be 
recovered from him under Section 148 
of the Baroda Land Revenue Code. 
Pursuant to this order the reson- 
dent’s properties were attached on 
April 26, 1949. The respondent was 
compelled to refund to the State 
Treasury Rs. 55,000/~ on April 27, 1949 
and Rs. 10,000/- on April 29, i949. 
On March 14, 1952 the Collector of 
Baroda sent a notice to the respondent 
demanding payment of the balance of 
Rs. 12,416/-. The respondent continu- 
ed to draw pension at the rate of 
Rs. 500/- per month from Apri. 1, 
1949. On April 17, 1952, he zave 
notice of his intention to file the pre- 
sent suit under Section 80 of the 
Code of Civil Procedure. On June 23, 
1952 he instituted the suit agains{ the 
State of Bombay asking for a declara- 
tion that the Huzur order cated 
February 8, 1948 as modified by the 
Huzur order dated July 22, 1948 was 
valid and binding on the defendant, a 
declaration that the order of the Exe- 
cutive Council dated April 22, 1949 
was invalid, an injunction restraining 
the defendant from recovering Rupees 
12416/- and a decree for Rs. 65,C00/-, 
and interest thereon totalling Rupees 
%7,300/-, future interest and costs. 
On August 31, 1955, the Trial Court 
decreed the suit. On appeal, the High 
Court held that the respondent was 
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entitled to recover Rs. 65000/-. only 
without interest and was Hable to re- 
fund Rs. 17,250/- drawn on account of 
pension from April 1, 1949 upto 
February 14, 1952. Consequently, the 
High Court reduced the money decree 
to Rs. 47,750/- gave proportionate costs 
and confirmed the rest of the decree. 
The present appeal has been filed by 
the State of Gujarat after obtaining a 
certificate from the High Court. 


_ 3. Tt is necessary at this stage 
to refer to the constitutional and 
political changes culminating in the 
merger of Baroda State in the Province 
of Bombay. The Maharaja of Baroda 
enjoyed internal sovereignty in the 
State under the suzersinty of the 
British Crown. In 1940 the Maharaja 
enacted the Government of Baroda 
Act, 1940 (Act No. VI of 1940). Sec- 
tion 3 provided that Baroda would 
continue to be governed by the Maha- 
raja and that all rights, authority 
and jurisdiction appertaining to its 
Government was exercisable by him 
except as provided in the Act or “as 
may be otherwise directed by his High- 
ness”. Section 4 preserved all the 
Maharaja’s powers, legislative, execu- 
tive and judicial, in relation to the 
State and its Government and his right 
and prerogative to make laws, and 
issue proclamations, orders and 
ordinances by virtue of his inherent 
authority. Section 5 vested the exe- 
cutive authority of the State in an 
Executive Council consisting of the 
Dewan and other members chosen by 
the Maharaja and holding office during 
his pleasure subject to the other pro- 
visions of the Act and the directions 
given by the Maharaja. Section 18 (d) 
provided that no Bill affecting any 
order passed by the Maharaja in exer- 
cise of his prerogative could be moved 
in the Dhara Sabha without the pre- 
vious sanction of the Maharaja. Sec- 
tion 32 (fÍ) provided that pensions and 
gratuities sanctioned by the Maharaja 
would be expenditure charged on the 
revenues of the State. On August 15, 
1947 the Indian Independence Act 
1947 was passed and the paramountcy 
of the British Crown lapsed. On the 


same date the State of Baroda acceded 


to the Dominion of India. Under the 
Instrument of Accession the Maharaja 
of Baroda ceded to the Dominion. 
Legislature the power to legislate for 
the State of Baroda with respect to 
defence, external affairs and commu- 
nications, The advent of indepen- 
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dence in India gave momentum to the 
popular movement for transfer of 
power from the Maharaja to the people 
and for formation of a responsible 
government in the State. On Janu- 
ary 9, 1948 the Maharaja issued a pro- 
clamation directing the formation of a 
body elected on the basis of adult 
franchise to frame a Constitution for 
the State subject to certain reserva- 
tions and announcing his intention to 
appoint popular representatives to the 
Executive Council. By another pro- 
clamation dated August 25, 1948 the 
Maharaja announced that (1) the Con- 
stitution framing assembly would have 
full and unrestricted authority to 
frame a Constitution for the State in 
respect of all matters and subjects; 
(2) the entire executive authority of 
the State would immediately vest in 
the Executive Council, the Govern- 
ment of Baroda Act would stand 
amended accordingly and the words 
“or as may be otherwise directed by 
His Highness” occurring in Section 3 
and the whole of Section 4 of the Act 
would be deemed to be omitted. On 
September 16, 1948 the Maharaja 
promulgated the Baroda State Execu- 
tive Rules. Rule 6 provided that “the 
Executive Council shall have the en- 
tire executive authority in regard to 
the administration of the State in all 
matters without any reservation”. On 
March 21, 1949 the Maharaja executed 
the Baroda Merger Agreement where- 
by he ceded to the Dominion Govern- 
ment full authority, jurisdiction and 
powers for and in relation to the 
governance of the State and agreed 
to transfer the administration of the 
State to the Dominion Government on 
May 1, 1949. On May 1, 1949 the 
administration of the State was made 
over to the Dominion Government. 
As from that date all sovereign 
powers of the Maharaja of Baroda 
ceased and the Dominion Government 
acquired full and exclusive extra pro- 
vincial jurisdiction for and in rela- 
tion to the governance of the State of 
Baroda. By a notification No. 101-P, 
dated May 1, 1949 the Central Gov- 
ernment in exercise of its powers 
under Section 3 (2) of the Extra- 
provincial Jurisdiction Act, 1947 dele- 
gated to the Provincial Government of 
Bombay its aforesaid extra provincial 
jurisdiction including the powers 
conferred by Section 4 of that 
Act to make orders for the exercise 
of the jurisdiction. By notification 


No. 4530/46F of the same date the 
Government of Bombay in exercise of 
the powers conferred by Section 4 of, 
the Extra-Provincial Jurisdiction Act, 
1947 repealed the provisions of the 
Government of Baroda Act excepting 
Sections 1, 2 and 36 to 45 with im- 
mediate effect. On the same date the 
Government of Bombay promulgated 
the Administration of the Baroda State 
Order. Paragraph 3 of the order 
vested the executive authority of the 
State in a special commissioner subject 
to the supervision and control of the 
Bombay Government. Paragraph 4 (i) 
(b) provided for the continuance of 
(a) of any law, or (b) of any notifica- 
tion, order, scheme, rule, form or 
bye-law issued, made or prescribed 
under any law as were in force im- 
mediately before May 1, 1949 in the 
Baroda State. On July 23, 1949 the 
Government of Bombay promulgated 
the Bombay State (Application, of 
Laws) Order, 1949. Paragraph 3 of 
the Order provided for the extension 
and continuance of certain laws to 
the Baroda States. Paragraph 5 re- 
Pealed Sections 1, 2 and 36 to 45 of 
the Government of Baroda Act and 
certain other enactments. Paragraph 
5 (ii) (a) provided that the repeal 
would not affect any right, title, obli- 
gation or liability already acquired, 
accrued or incurred, or any remedy or 
proceeding in respect thereof. On 
July 27, 1949 the Governor-General in 
exercise of his powers under Sec. 290A. 
o? the Government of India Act, 1935 
promulgated the States’ Merger (Gov- 
ernor’s Provinces) Order, 1949. Para- 
graph 3 of the Order provided that 
Baroda would be merged in the pro- 
vince of Bombay and administered in 
all respects as if it formed part. of 
that Province. Paragraph 4 provided 
for the continuance of laws then in 
force in the merged State. Para- 
graph 7 (1) provided that all liabilities 
in respect of such loans, guarantees. 
and other financial obligations of the 
Dominion Government as arose out of 
the governance of a merged State, 
would as from August 1, 1949 be liabi- 
lities of the absorbing. Province, unless 
the loan, guarantee or other financial 
obligation was relatable to central 
purposes. Paragraph 9 provided that 
any proceedings which if the order had 
not been passed might lawfully have 
been brought in the merged State 
against the Dominion might in the 
case of any liability arising before 
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August 1, 1949 be brought (a) ageinst 
the Dominion if the proceedings could 
have been brought against the 
Dominion had the liability arisen efter 
that date and (b) otherwise against the 
absorbing Province. 

4, The questions arising for 
determination in this appeal are as 
follows:— 


(1) Was the order of the Execu- 
tive Council dated April 22, 1949 ultra 
vires its powers and invalid and not 
binding on the respondent; (2) Was the 
Government of Baroda liable to pay 
the sum of Rs. 65,000/- to the respon- 
dent; and (3) if so, has the liability 
devolved upon the State of Gujarat. 


5. The Executive Council F.ules 
made by the Maharaja of Baroda on 
September 16, 1948 vested, in the Sxe- 
cutive Council the entire executive 
authority in regard to the administra- 
tion of the Baroda State in all matters 
without any reservation. The Execu- 
tive Council had very wide powers, 
but, in cur opinion, they had no euth- 
ority to override end rescind the 
Huzur orders passed by the Maharaja 
himself. The prerogative and inherent 
powers of the Maharaja were not dele- 
gated to the Executive Council. The 
Maharaja was still the sovereign-miler. 
The members of the Executive Coun- 
cil were responsible to him and held 
office during his pleasure. No appeal 
lay from his order to the Executive 
Council. On the contrary under R. 46 
of the Privy Council Rules promul- 
gated on December 18, 1947 an appeal 
lay to the Maharaja from an crder 
passed by the Executive Council. In 
view of Section 18 (d) of the Beroda 
Constitution Act, 194C even a legisla- 
tive bill affecting an order passei by 
the Maharaja in the exercise of i 
prerogative rights could not be moved 
in the Dhara Sabha without his pre- 
vious sanction. Under Section 22 (f) 
pensions and gratuities sanctioned by 
the Maharaja were charged on the 
revenues of the State. The Huzur 
order was passed by the Maharaja on 
February 8, 1948 in the exercise of 
his prerogative and inherent powers. 
The order was executed and the 
monies were paid uncer it to the res- 
pondent. The Executive Council had 





mo authority to revoke the Euzur 
order and to forfeit zhe monies. We 
hold that the order of the Executive 
Council dated April 22, 1949 was ultra 
vires its powers and was illegal and 
not binding upon the respondent. 
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6. It is now conceded that the 
direction in the order dated April 22. 
1949 for the recovery of the monies 
under Section 148 of the Baroda Land 
Revenue Code was illegal. That sec- 
tion did not allow recovery of moneys 
payable under an order of the Execu- 
tive Council, The attachment levied 
on the respondent’s properties was un- 
lawful. The recovery of Rs. 65,000/- 
from the respondent under the invalid 
order of the Executive Council cannot 
be justified as an act of State. The 
Courts below rightly found that the 
respondent was compelled to pay 
Rs. 65,000/- under coercion. The 
result of the illegal recovery was that 
to the extent of Rs. 65,000/- the liabi- 
lity of the Baroda Government under 
the Huzur Order dated February 8, 
1948 remained outstanding. 


7. The main question arising in 
the appeal is whether the liability of 
the Baroda Government under the 
Huzur order dated February 8, 1948 
devolved upon the successor Govern- 
ments after the merger of the Baroda 
State on May 1, 1949. The view which 
currently prevails in this Court is that 
in cases where the Government of 
India has acquired the territory of a 
sovereign Indian State either by con- 
quest, treaty, cession or otherwise the 
privileges and rights obtained from 
the predecessor State cannot be en- 
forced by action against the Govern- 
ment of India, see M/s. Dalmia Dadri 
Cement Co. v. Commr. of Income- 
tax, 1959 SCR 729 = (AIR 1958 SC 
816) (cession of Jind), Pema Chibar v. 
Union of India, (1966) 1 SCR 357 = 
(AIR 1966 SC 442) (conquest of 
Duman), nor can it be sued in the 
municipal Courts for the debts and 
contractual liabilities of the predeces- 
sor, see Jagannath Agarwala v. State 
of Orissa, (1962) 1 SCR 205 = (AIR 
1961 SC 1361). (Cession of Mayur- 
bhunj), Firm Bansidhar Premsukhdeo 
v. State of Rajasthan, AIR 1967. SC 40 
(Bharatpur), unless it has chosen, to 
recognise the right, privilege, debt or 
liability by legislation, agreement, or 
otherwise. The rule extends to the 
acts of the predecessor State after its 
accession to the Dominion of India on 
August 15, 1947 and before its com- 
plete merger in the Dominion. In 
State of Gujarat v. Fiddali, (1964) 6 
SCR 461 = (AIR 1964 SC 1043) the 
Ruler of Sant State issued a resolu- 
tion or Tharao granting certain forest 
rights on March 12, 1948 after the ac- 
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cession of the State to the Dominion. 
On June 10, 1948 he transferred the 
administration of the State to the 
Dominion under a merger agreement 
dated March 19, 1948. The Court 
held that the Tharao was not binding 
upon the successor Government. It 
was said that the Rulers of the Indian 
States parted with their sovereignty in 
successive stages, firstly on accession, 
and finally on merger. As a result of 
accession, the Dominion of India .ac- 
quired power to legislate for the terri- 
tories of the acceding State in respect 
of defence, external affairs, and com- 
munications. Under Section 5 of the 
Indian Independence Act the Dominion 
was as from August 15, 1947 a Union 
comprising the acceding State. But the 
acceding State continued to retain its 
. Separate existence and individual 
sovereignty until its complete merger 
in the Dominion. 

8. The question then is whe- 
ther the successor Governments re- 
cognized the rights and liabilities 
under the Huzur order dated Febru- 
ary 8, 1948. The onus of proving 
the recognition is upon the respondent 
see Vajesingji Joravarsingji v. Secy. 
of State for India, 51 Ind App 357 at 
p. 361 = (ATR 1924 PC 216 at p. 218). 
The recognition “may be either ex- 
press or may be implied from circum- 
stances and evidence appearing from 
the mode of dealing with those rights 
of the new sovereign”, see (1964) 6 
SCR 461 = (AIR 1964 SC 1048) 
(supra) at p. 510 (of SCR) = (at 
p. 1062 of ATR). 


9. On behalf of the respondent 
it was argued that the Huzur Order 
dated February 8, 1948, was a law and 
as such was recognised and continued 
in force by the Government of India. 
We are unable to accept this conten- 
tion. A grant made by the Ruler of 


an Indian State is not a law, 
see State of Gujarat v. Fiddali, 
(supra) (461 of SCR) = (1043 of 


AIR) (grant of forest rights), R.N. 
Pratap Singh Deo . v. State of 
Orissa, (1964) 7 SCR 112 = (AIR 1964 
SC 1793) (grant of khorposh allow- 
ance). Union of India v. Gwalior Rayon 
Silk Manufacturing (Weaving) Co., 
(1964) 7 SCR 892 = (AIR 1964 SC 1903) 
(grant of exemption from taxation), 
State of Madhya Pradesh v. 
Bhargavendra Singh, (1966) 2 SCR 56 
= (AIR 1966 SC 704) (grant of main- 
tenance allowance), nor is an agree- 
ment executed by the Ruler a law, 


see Maharaja Shri Umaid Mills Ltd. 
v. Union of India,- (1963) Supp 2 SCR 
515 = (AIR 1963 SC 953). Accord- 
ingly, it was held in State of Madhya 
Pradesh v. Ram Pal, (1966) 2 SCR 53 
= (AIR 1966 SC 820) that an order 
granting retirement pension in relaxa- 
tion of the State Pension and Gratuity 
Rules was not a law. The Huzur 
order cated February 8, 1948 did not 
Jay down a rule of conduct for the 
Official members of the Executive 
Council generally. It fixed the retire- 
ment benefits of the respondent and 
oz: Gaekwad and enhanced Gaekwad’s 
salary. A-separate order fixed the re- 
tirement benefits of Sudhalkar, the 
other official member. The order con- 
cerning the respondent was an execu- 
tive act and had none of the chara- 
cteristics of law. Unlike other laws 
it was not published in the Adnya 
Patrika or the official gazette of Baroda 
State. We hold that the order was 
not a law. 


10. The next question is whe- 
ther the Baroda merger agreement 
dated March 21, 1949 recognised the 
rights and liabilities under the Huzur 
Order dated February 8, 1948. Now 
the Articles of the merger agreement 
may furnish valuable evidence of the 
affirmance of rights conferred by the 
predecessor State, see 1959 SCR 729 
= (AIR 1958 SC 816) (supra) at p. 748 
(cf SCR) = (at p. 826 of AIR). In 
the State of M. P. v. Shyam Lal . a 
recognition of those rights was infer- 
red from article in merger agreements 
providing for the continuance of the 
Jaws of the merging State and for the 
taking over its assets and liabilities by 
the new State. In the present case 
Article VIII of the merger agreement 
dated March 21, 1951 provided:— 

_ (1) The Government of India here- 
by guarantees either the continuance 
fn service of the permanent members 
of the Public Services of Baroda on 
ecnditions which will not be less advan- 
tageous than those on. which they were 
serving before the date on which the 
administration of Baroda is made over 
ta the Government of India or the 
payment of reasonable compensation. 

(2) The Government of India fur- 
ther guarantees the continuance of 
pensions and leave salaries sanctioned 
by His Highness the Maharaja to the 
members of its public services of the 
State who have retired or proceeded on 
leave preparatory to retirement, before 
the date on which the administration 
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of Baroda is made cver to the Sov- 
ernment of India. 

Clause (2) of Article VIII applies to 
the respondent. He was a member of 
the public services of the Baroda State 
and he retired before the date o7 the 
merger. It guarantees the continuance 
of the pension and leave salary saric- 
tioned to him by the Maharaja. Now 
what does the word “pension” in Cl. (2) 
of Art. VIII mean? Ordinarily the word 
“pension” means a periodical allow- 
ance of money granted by the Sov- 
ernment in consideration or recogni- 
The word 
“pension” in the Pensions Act, 1871, 
Section 60 (1) (g) of the Code of Civil 
Procedure, 1908 and Section 6 (9 of 
the Transfer of Property Act, 1882 
implies periodical payments of money 
by Government to the pensioner, see 
Nawab Bahadur of Murshidabad v. 
Karnani Industrial Bank Ltd., (1931) 
58 Ind App 215 at pp. 219-20 = (AIR 
1931 PC 160 at p. 161). Per.sion, 
gratuity and provident fund are three 
distinct types of retirement berefits. 
But the word “pension” (pensionem 
payment) in its widest - etymolcgical 
sense can be construed as includirg all 
payments of every kind and descrip- 
tion to a retiring Government servant, 
see Secy. of State v. Khemchand 
Jeychand, (1880) ILR 4 Bom 433 at 
p. 486. The term “pension” is 
frequently, particularly in recent years, 
used in the broad sense of retirement 
allowance or adjusted compensation 
for services rendered, see Corpus 
Juris Secundum, Vol. 67 Page 331, 
Vol. 70, page 425. It has received the 
wider connotation in the definition 
sections of many modern statutes. To 
give a few illustration, the word 
“pension” includes “any payment of a 
lump sum in respect of a person’s em- 
ployment”, see Fatal Accidents Act, 
1959 (7 and 8 Elis, 2 e, 65), Section 2 
(2), “a superannuation allowance”, see 
Midwives Act, 1936 (26 Geo. 5 ard 1 
Edw. 8c. 40), Section 2 (6) a “gratai 
and a return of contributions zo a 


. pension fund with or without interest 


thereon or any other addition thereto, 
see Transport Act, 1947, (10 ard 11 
Geo. 6c. 49), Section 125 (1), Gas Act, 
1948 (11 and 12 Geo. 6 e. 67), Sec- 
tion 74 (1). 

11. Now Clause (1) of Article 
VIII of the merger agreement guaran- 
tees payment of reasonable com- 
pensation to officials whose services 
are dispensed with by the new, Gov- 
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ernment. Clause 2 guarantees the 
continuance of pensions and leave 


salaries sanctioned by the Maharaja to 
officers who had retired before the 
date of the merger. Considering that 
the object of Article VIII is to gua- 
rantee payment of retirement bene- 
fits to retired public servants of the 
merged State, we are not inclined to 
give the word “pensions” a narrow 
interpretation. In our opinion, the 
word “pensions” in Clause 2 of Arti- 
cle VIII includes the lump sum pay- 
able to the respondent as compensa- 
tion under the Huzur order dated 
February 8, 1948 as modified by the 
Huzur order dated July 22, 1948. In 
substance, the Huzur order directed 
that the respondent wouid get his full 
salary as his pension from the date of 

is premature retirement up to the 
completion of his superannuation age 
and allowed him to draw immediately 
the entire allowance for the period in 
one lump sum. The allowance so pay- 
able to the respondent, a retiring Gov- 
ernment servant, in recognition of his 
past services is “pension” within the 
meaning of Clause 2 of Article VIL 
of the merger agreement. 


12. Article VIII of the merger 
agreement thus furnishes strong evi- 
dence of recognition by the Govern- 
ment of India of the liability to pay 
retirement compensation under the 
Huzur order dated February 8, 1948. 
We have also noticed that the succes- 
sor Governments continued the old 
Jaws of the Baroda State until they 
were repealed or altered. The succes- 
sor Governments resistel the respon- 
dent’s claim on the ground that the 
order of forfeiture passed by the Exe- 
ecutive Council on April 22, 1949 was 
lawful. There was no question of 
their disclaiming liability under the 
Huzur order of February 8, 1948 in 
case it was found that the order of the 
Executive Council dated April 22, 1949 
was invalid. In the circumstances, we 
hold that the successor Governments 
recognized and took over the liability 
under the Huzur order dated February 
8, 1948. Tf so, it is not disputed that 
the liability has now devolved on the 
State of Gujarat. It follows that the 
Courts below rightly decreed the suit. 


13.. This conclusion is sufficient 
to dispose of the appeal and we ex- 
press no opinion whether the liability 
was also recognized by paragraph 4 (1) 
(b) of the Administration of Baroda 
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State Order, paragraph 5 (iii) (a) of the 
Baroda State (Application of Laws) 
Order, 1949 or paragraph 7 (1) of the 
States’ Merger (Governors Provinces) 
Order, 1949, 

14. In the result, the appeal is 
dismissed. There will be no order as 
to costs in this Court. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 854 
(V 58 C 175) 


(From Mysore: (1966) 2 Mys 
LJ 180) 


J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 


Commissioner of Income-tax, 
Mysore, Bangalore (In both the Ap- 
peals), Appellant v. Segu Buchiah 
y (In both the Appeals), Respon- 
ent. 


Civil Appeals Nos. 235 and 236 of 
1967, D/- 23-4-1970. 

Income-tax Act (1922), Section 27 
— Scope — Multiple defaults — As- 
sessee must show cause for each de- 
fault (1966) 2 Mys LJ 189, 
Reversed. 


The clear import of Section 23 (4) 
is that on committing any one of the 
defaults mentioned therein the In- 
come-tax Officer is bound to make the 
assessment to the best of his judg- 
ment. Although the word “or” which 
is disjunctive is used in Section 27 it 
has to be read in a reasonable and 
harmonious way and in conjunction 
with Section 23 (4). In case of multi- 
ple defaults, for each one of which an 
ex parte best judgment assessment 
has to be made under Section 23 (4), 
the assessee cannot ask for cancella- 
tion of the assessment by merely show- 
ing cause for one of such defaults. 
(1966) 59 ITR 42 (Bom), Approved; 
(1966) 2 Mys LJ 180, Reversed,. 

(Para 4) 


Cases Referred: Chronological Paras 
(1966) 59 ITR 42 = ILR (1966) 
Bom 43, Chiranjilal Tibrewala 
v. The Commr. of Income-tax, 
Bombay City IT 4 
Mr. Jagadish ee Solicitor- 
General of India (M/s. G. C. Sharma 
and B. D. Sharma, Advocates, with 
him), for Appellant (In both Appeals); 
Mr. R. Gopalakrishnan, Advocate, for 
Respondent (In both the Appeals). 
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A.L R. 


The following Judgment of the 
Court was delivered by 


GROVER, J.: — These appeals by 
certificate arise out of a common judg- 
ment of the Mysore High Court in 
references made with regard to the 
assessments relating to the assess- 
ment years 1953-54 and 1954-55. 


2. For the assessment year 
1953-54 the assessee was served with 
a notice under Section 22 (2) of the 
Income-tax Act, 1922, hereinafter call- 
ed the “Act”, on March 5, 1954. A 
similar notice was served in respect of 
the assessment year 1954-55 on June 
5, 1954. The assessee failed to file any 
return in compliance with the notices. 
Thereupon he was served with notices 
under Section 22 (4) for both the 
assessment years and was required to 
produce accounts on specified dates. 
None appeared on any one of those 
dates but applications were submitted 
praying for adjournment on certain 
grounds. The Income-tax Officer was 
not satisfied with the reasons given 
for seeking adjournments and he pro- 
ceeded to make the assessment under 
Section 23 (4) of the Act. The assessee 
moved the Income-tax Officer under 
Section 27 to reopen the assessments 
on the grounds given in the applica- 
tions filed in that behalf. The Income- 
tax Officer appeared to be satisfied 
that there was sufficient cause for 
non-compliance with the notices issued 
under Section 22 (4) of the Act but he 
was of the view that the assessee had 
been a habitual defaulter inasmuch as 
he had not submitted the return under 
Section 22 (2) even for several preced- 
ing years for which the assessments 
had to be completed under Section 23 
(4) of the Act. He declined to reopen 
the assessment under Section 27. Ap- 
peals to the Appellate Assistant Com- 
missioner were filed. According to 
the Appellate Assistant Commissioner 
sufficient cause for non-compliance 
with one of the statutory notices, i. e., 
the notice under Section 22 (4) could 
not constitute sufficient cause for non- 
compliance with any other statutory 
notice fin this case the notice under 
Section 22 (2). The appellate tribu- 
nal dismissed the appeals filed by the 
assessee upholding the view of the 
departmental authorities. . 


3. On the tribunal having de- 
clined to refer the questions of law 
which were sought to be referred the 
High Court directed the Tribunal to 
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state a case and refer the follewing 
questions of law: 


“Whether the Income-tax Officer 
having recorded a finding that -here 
was sufficient cause for non-compli- 
ance with the notice issued under Sec- 
tion 22 (4), was not bound to cancel 
the assessment made under Section 23 
(4) and to proceed to make a fresh 
assessment even though there was no 
sufficient cause for non-compliance 
with the notice under Section 22 (2)?” 
The High Court answered the ques- 
tion in favour of the assessee. Sec- 
tion 27 of the Act is in the follcwing 
terms: 


S. 27. “Cancellation of assessment 
when cause is shown. — Where an 
assessee within one month from the 
service of a notice of demand issued 
as hereinafter provided, satisfies the 
Income-tax Officer that he was pre- 
vented by sufficient cause from mak- 
ing the return required by Secticn 22, 
or that he did not raceive the notice 
issued under sub-section (4) of Sec- 
tion 22, or sub-section (2) of See. 23, 
or that he had not a reasonable op- 
portunity to comply, or was prev2nted 
by sufficient cause from comrlying 
with the terms of the last mentioned 
notices, the Income-tax Officer shall 
cancel the assessment and proceel to 
make a fresh assessment in accord- 
ance with the provisions of Sec- 
tion 23”. l 


Section 22 provides for return of in- 
come. Sub-section (1) relates to a 
general notice to be given each year 
by the Income-tax Ocficer by publica- 
tion in the Press or in the prescribed 
manner. Sub-section (2) relates to 
an individual notice. According to 
sub-section (4) the Income-tax Cicer 
may serve on any person who has 
made a return under sub-section 1) or 
upon whom a notice has been served 
under sub-section (2) a notice requir- 
ing him on a date to be specified to 
produce or cause to be produced such 
account or documents as the Income- 
tax Officer may require or to furnish 
in writing and verified in the preserib- 
ed manner in such form and on such 
points or matters as may be required 
for the purpose of the section includ- 
ing, with the previous approval cz the 
Commissioner, a statement of assets 
and liabilities not included in the ac- 
counts. Under Section 23 if the In- 
come-tax Officer is satisfied without 
requiring the presence of the assessee 
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or the production by him of any evi- 
dence that a return made under Sec- 
tion 22 is correct and complete he has 
to assess the total income of the as- 
sessee on the basis of the return filed 
by him {sub-section (1)]. If he is 
not so satisfied he must serve a notice 
requiring the person who has made 
the return to attend at his office or 
to produce or cause tc be produced 
any evidence on which such person 
may rely in support of his return 
[sub-section (2)]. Under sub-section (3) 
the Income-tax Officer after hearing 
such evidence as may be produced by 
the person making the return in res- 
ponse to the notice issued under sub- 
section (2) or such other evidence as 
the Income-tax Officer may require to 
be produced on specified points has to 
assess the total income of the assessee. 
It is provided by sub-section (4): 

“If any person fails to make the 
return required by any notice given 
under sub-section (2) of Section 22 and 
has not made a return or a revised 
return under sub-section (3) of the 
same section or fails to comply with 
all the terms of a notice issued under 
sub-section (4) of the same section or, 
having made a return, fails to comply 
with all the terms of a notice issued 
under sub-section (2) cf this section, 
the Income-tax Officer shall make the 
assessment to the best of his judg- 
ment and determine the sum payable 
by the assessee on the basis of such 
assessment..............060- He 


4, The High Court considered 
that the provisions of Section 27 were 
not cumulative but disjunctive and so 
the assessee could claim cancellation 
of the assessment on one of the 
grounds on which such cancellation 
could be sought under the section. Ac- 
cording to the High Court it followed 
that even if there was no sufficient 
cause for non-compliance with a 
notice issued under Section 22 (2) so 
long as there was sufficient reason for - 
non-compliance with the notice issued 
under Section 22 (4) the assessee 
could ask for the cancellation of the 
assessment: In our judgment the view 
of the High Court cannot be sustained. 
The clear import of Section 23 (4) is 
that on committing any one of the 
defaults mentioned therein the Income 
Tax Officer is bound .to make the 
assessment to the best of his judg- 
ment. In other words if a person fails 
to make the return required by a 
notice under Section 22 (2) and he has 
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further not made a return or a revis- 
ed return under sub-section (3) of the 
same section the Income-tax Officer 
must make an assessment under Sec- 
tion 23 (4). Similarly, if that person 
fails to comply with all the terms of 
the notice issued under Section 22 (4) 
or if he fails to comply with all the 
terms of the notice issued under Sec- 
tion 23 (2) the Income-tax Officer must 
proceed to make an assessment to the 
best of his judgment. Section 27 em- 
powers the Income-tax Officer to can~ 
cel the assessment when sufficient 
cause is shown but such cause has to 
be shown for each default. For the 
sake of illustration, if an assessee 
makes a default under Section 22 (2) 
by not filing a return pursuant to a 
notice -received under that section and 
he also does not comply with the 
notice under Section 22 (4) he must 
show sufficient cause for non-com- 
pliance with both the provisions and 
he cannot get the assessment cancell- 
ed merely by showing good cause 
for one of the two defaults. Although 
the word “or” which is disjunctive is 
used in Section 27 it has to be - read 
in a reasonable and harmonious way 
and in conjunction with Section 23 (4). 
It is inconceivable that the legislature 
could have even intended that in case 
of multiple defaults for each one of 
which an ex parte best judgment as- 
sessment has to be made the assessee 
can ask for cancellation of the assess- 
ment by merely showing cause for one 
of such defaults. In our opinion the 
Bombay High Court in Chiranjilal 
Tibrewala v. Commr. of Income- 
tax, Bombay City II, (1966) 59 ITR 42 
(Bom) was right in holding that in the 
circumstances similar to the present 
case the assessee cannot ask for can- 
cellation under S. 27 of an assessment 
‘made under Section 23 (4). In this 
view of the matter the judgment of 
the High Court has to be set aside, and 
the question has to be answered 
against the assessee and in favour of 
the appellant. 


5. The appeals are accordingly 
allowed with costs. One hearing fee. 


Appeals allowed. 


D. P. Mishra v. K. Sharma 


A.L R. 
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(V 58 C 176) 


(From Madhya ai 1970 MPLJ 
721 


J. C. SHAH, C. J., K. S. HEGDE 
AND A. N. GROVER, JJ. 
D. P. Mishra, Appellant v. Kamal- 
oe Sharma and others, Respon- 
ents, 


Civil Appeal No. 1738 of 1969, D/- 
18-12-1970. 


(A) Representation of-the People 
Act (1951), Section 99 (1) — Corrupt 
practice petition — Non-party must be 
given opportunity to show cause why 
he should not be named. 


A person cannot be named guilty 
of corrupt practice unless he has been 
given notice to show cause why he 
should not be named and has opportu- 
nity of  cross-examining witness 
already examined against him, and 
further for calling his defence evidence 
for being heard. (Para 6) 


(B) Constitution of India, Art. 136 
— Supreme Court in appeal will not 
normally re-appraise evidence for 
acquittal of corrupt practice. 


The reluctance is born of the 
quasi criminal nature of proceedings 
Supreme Court therefore does not 
normally proceed to reappraise the 
evidence, unless the High Court has 
misconczived the evidence or the con- 
clusion is basically faulty or perverse, 
or where the procedure adopted entails 
miscarriage of justice or there are 
similar reasons, (Paras 7, 19) 


(C) Press and Registration of 
Books Act (1867), Section 7 — Force 
of presumption under Section 7 in a 
charge under Section 123 (4) of the 
Representation of the People Act 
would differ with circumstances. 

(Para 11) 


(D) Press and Registration of 
Books Act (1867), Section 19-D (b) — 
The annual report published by the 
Press Registrar containing the name of 
a person as editor of a newspaper 
being only for the information of the 
Government and not made under any 
statutory provision cannot displace the 
effect of the return published under 
Section 19-D (b) containing not the 
mame of such person but some other 
person. (Para 14) 
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Cases Referred: Chronological Paras 
(1970) C. A. No. 1094 of 1969, 

D/- 10-9-1970 = 1970 UJ (SC} 

905, Meghraj Patodia v. R. K. 


Birla izd 
(1968) C. A: No. 1717 of 1968, 

D/- 23-12-1968 . (SC), Amar 

Nath v. Lachman Singh ns 


(1968) C. A. No. 1149 Bot 1968, 
D/- 17-12-1968 (SC), Dr. M. 
Chenna Reddy v. V. Ram 
Chandra Rao z 


'{1965) AIR 1965 SC 183 (V 52) 


= (1964) 6 SCR 750, Jagdev 
Singh v. Pratap Singh 7 
Mr. E. C. Agrawala, Advocate, for 
‘Appellant; M/s. M. C. Setalvad and 
S. V. Gupte, Sr. Advocates, (M/s. K. A. 
Chitale, U. N. Bachawat, Mrs. A. K. 
Verma, Mr. Sreenivasa Rao, Advo- 
cates and Mr. J. B. Dadachanji, Acvo= 
cate of M/s. J. B. Dadachanji and Co., 
with them), for Mr. S. C. Shukla; Mr. 
M. C. Chagla, Sr. Advocate, (Mr. F. S 
Dabir, Advocate, Mr. Rameshavar 
Nath, Advocate, of M/s. Rajinder 
Narain and Co., and Miss Swarenjit 
Sodhi, Advocate with him), for Res- 
pondents Nos. 3 and 4. 
The following Judgment of the 
Court was delivered by 


SHAH, C. J.: — In compliance 
with our Order D/- 13-3-1970* the High 
Court issued a notice to Shukla’ Shukla 
submitted his reply contending, inter 
alia, that he did not publish or cause 
to be published the offending state- 
ments in the newspaper Mahakcshal 
as alleged by Sharma. In paragraph 1 
(Gi) he submitted that: À 

“He learnt about their publicetion 
only after and during the pendency of 
the election petition for declaration of 
the election of Shri D. P. Mishra as 
void.. ‘The person in sole charge of 
the newspaper was Shri Vishnucatta 
Mishra ‘'Tarangi’' whose name has >een 
printed as the Editor. The declara- 
tion under Rule 8, Form VI preseribed 
under the Press and Registration of 
Books Act (No. XXV of 1867) for the 
year 1963 shows that the said Shri 
Vishnudatta: Mishra ‘Tarangi’ and not 
the opposite party (Shukla) was the 
editor at the material time. x x xx 
At the time of his appointment the 
said Shri Vishnudatta Mishra ‘Tarangi’ 
had insisted that there would be no 
interference by the opposite party 
(Shukla) in the conduct of the naws- 
paper”. 


*Reported in AIR 1970 SC 1477, 


D. P. Mishra v. K. Sharma (Shah C. J.) 


{Prs. 1-5] S. C. 857 


2. Several witnesses were exa- 
mined before the High Court in sup- 
port of the case that Shukla was 
instrumental in publishing and distri- 
buting the offending statements 
Annexures I, II and III in the daily 
newspaper Mahakoshal of which 
Shukla was the editor, printer and 
publisher. Some witnesses who -had 
been previously examined were re- 
called for examination. Shukla and 
Tarangi were also examined at the 
hearing. 

3. At the hearing of the appeal 
and in the proceedings for naming 
Shukla, Sharma the petitioner who 
instituted the election petition took no 
interest. But two persons who were 
permitted to intervene in the proceed- 


ing took upon themselves the defence 


of the appeal. and also to prosecute 
the proceeding after it stood remanded 
to the High Court. 

4, The interveners submitted 
that Shukla had published the offend- 
ing matter contained in Annexures I, 
II and III. They said that — (1) D. P. 
Mishra prepared the offending matter, 
read it over to Shukla and handed it 
over to him for publication and the 
same was published in the Mahakoshal 
and was widely distributed; (2) the 
copies of the newspaper containing the 
offending matter were personally dis- 
tributed by Shukla; and (3) Shukla 
was the printer, publisher and editor 
of the newspaper and was the owner 
of the Printing Press in which the 
copies of the newspaper were printed, 
that he was attending to the publica- 
tion of the newspaper and copies of 
the newspaper were supplied to him 
and that Tarangi had nothing what- 
ever to do with the publication of the 
newspaper “Mahakoshal” at the rele- 
vant time. 

5. The High Court on a review 
of the evidence was of the opinion that 
the case under the first and the second 
heads in support of the plea of the 
interveners was not proved. The 
High Court also held that even though 
the name of Shukla was printed in 
the newspaper ‘Mahakoshal’ as the 
Chief Editor and that fact was printed 
in the report of the Press Registrar 
published for the information > of the 
Government showing. that Shukla 
was, between the years 1962 and 
1965, the publisher, printer and editor 
of Mahakoshal, Shukla had in June 
1962 appointed Tarangi as editor of 
Mahakoshal, that Tarangi was in exclu- 
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Sive charge of the publication: that 

ukla was not at the relevant time 
when the offending matter was pub- 
lished attending to the publication of 
Mahakoshal; that Shukla had no know- 
ledge of the publication of the offend- 
ing matter till it was brought to his 
notice in the course of the election 
petition; that Shukla was not proved 
to be the agent of Mishra and that 
even if it be held that he was the 
agent of Mishra, it was not proved that 
Mishra had given his consent to the 
publication of the offending matter in 
the MahakoshaL 


6. Section 123 (4) of the 
Representation of the People Act, 1951 
provides: 


“The publication by a candidate 
or his agent or by any other person, of 
any statement of fact which is false, 
and which he either believes to be 
false or does not believe to be true, in 
relation to the personal character or 
conduct of any candidate, or in rela- 
tion to the candidature, or withdrawal, 
or retirement 
candidate, being a statement reason- 
ably calculated to prejudice the pros- 
pects of that candidate’s election”; 
is a corrupt practice. Section 99 (1) 
requires the Tribunal in making an 
order under Section 98 to record the 
names of all persons, if any, who are 
proved at the trial to have been guilty 
of any corrupt practice and the nature 
of that practice. But a person not a 
party to the petition cannot be named 
in the order, unless he has been given 
notice to appear before the Tribunal 


and to show cause why he should not. 


be so named, and if he appears in pur- 
suance of the notice, he has been given 
an opportunity of eross-examining any 
witness who has already been examin- 
ed by the Tribunal and has given evi- 
dence against him, of calling evidence 
in his defence and of being heard. 


7. A proceeding for naming a 
person who is found responsible for 
publication of offending matter is in 
the nature of a quasi-criminal proceed- 
In an appeal against the order 









charged before the High Court is not- 
proved to be guilty of a corrupt prac- 
tice, this Court. does not normally -pro- 
ceed to reappraise the evidence, unless 


or so basically faulty that interference 
his Court is attracted or the pro- 
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from contest, of any 


4. 
K 
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cedure adopted by the Court has 
resulted in miscarriage of justice or 
for similar reasons. See Amar Nath’ 
v. Lachman Singh, C. A. No. 1717 of 
1968, D/- 23-12-1968 (SC); Jagdev 
Singh v. Pratap Singh AIR 1965 SC 
183; Dr. M. Chenna Reddy v. V. Ram- 
chandra Rao, C. A. No. 1149 of 1968 
D/- 17-12-1968 (SC); and Meghraj Pato- 
dia v. R. K. Birla, C. A. No. 1094 of 
1969 D/- 10-9-1970 (SC). 


. 8. Mr. Chagla on behalf of the 
interveners contended that the conclu- 
sion of the High Court was perverse 
because the High Court had ignored 


important circumstances and evidence . 


bearing on the question in dispute, and 
had reached a conclusion wholly in- 
consistent with normal probabilities. 
In dealing with this contention we 
may first eliminate matters in respect 
of which there jis no serious contro- 
versy. Annexures I, II & OI which 
constitute the offending matter were 
published in the newspaper Mahako- 
shal during the course of the election 
campaign of D. P. Mishra. The news- 
paper Mahakoshal was published -from 
Raipur, and Shukla was registered as 
the printer, publisher and editor in the 
record of the Press Registrar. The 
issues dated April 12, April 26 and 
May 4, 1963, were printed in the Ma- 
hakoshal Printing Press and were 
published and distributed. The matter 
published in those issues was in rela- 
tion to the personal character and con- 
duct of Sharma and in relation to his 
candidature. It was also a statement 
reasonably calculated to prejudice the 
prospects of Sharma’s election. 


9. Shukla admitted that the of- 
fending matter was published but 
claimed that it was printed in the 
Mahakoshal without his knowledge. 
He claimed that he had left the en- 
tire management of the newspaper 
with Tarangi and that he did not come 
to learn about the publication till the 
election petition was filed. 


10. . The High Court accepted 
the plea set up by Shukla that he 
did not know about the publication of 
the offending matter at or about the 
time when it was published. In sup- 
port of the contention that Shukla 
was liable to be named, Mr. Chagla 
relied upon Section 7 of the Press and 
Registration of Books Act, 1867, upon 
certain proceedings in contempt taken 
before the High Court of Madhya 
Pradesh in which Shukla had admitted 


~ 
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his responsibility in regard to zhe 
publication made sometime in June, 
1963 and also upon the service of a 
notice- upon Shukla by Sharma who 
fled the election petition requiring 
Shukla to disclose certain facts regard- 
ing the publication, upon the evidence 
that Shukla was closely associated 
with Mishra in carrying on the elec- 
tion campaign, 
Mahakoshal carried on propaganda 
exclusively on behalf of Mishra and 
not of any other candidate. Counsel 
submitted that Shukla’s denial could 
not be accepted as there was clear evi- 
dence that copies of the daily Maba- 
koshal were supplied at his resi- 
dence at all relevant times and it is 
unlikely that he did not read them 


11. Section 7 of the Press and 
Registration of Books Act, 1867, inso- 
far as it is relevant, provides: 

“In any legal proceeding what- 
ever, x x the production of x x, in 
the case of the editor, a copy of the 
newspaper containing his name print- 
ed on it as that of the editor shall be 
held (unless the contrary be proved) 
to be sufficient. evidence as against 
the person whose name shall be x x 
printed on such newspaper, x x chat 
the said person was x x x the edi- 
tor of every portion of that issue of 
the newspaper of which a copy is pro- 
duced” 

Section 7 raises a presumption thai a 
person whose name is printed in a 
copy of the newspaper is the editor of 
every portion of that issue. The ore- 
sumption may be rebutted by evi- 
dence. In the copies of Mahakoshal 
dated April 12, April 26, and May 4, 
1963, it was printed that Shukla was 
the Chief Editor. Shukla was also Jes- 
eribed as the printer and publisher of 
the newspaper. The presumption 
under Section 7 of the Press and 


Registration of Books Act, undoukted- 


ly arises, but in a charge under 5ec- 
tion 123 (4) of the Representation of 
the People Act the presumption under 
Section 7 of the Press and Registretion 
of Books Act, 1867, would come with 
greater or less force, according to the 
circumstances to the aid of a person 
claiming that the editor was responsi- 
ble for the publication and that the 
publication was to the knowledge of 
editor. 

12. Tarangi in his evidence has 
stated that he was working between 
June, 1962 to January, 1964 as editor 
of Mahakoshal and that he was in sole 
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and that the daily 
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charge of the newspaper including its 
management, and that he was solely 
responsible for editing, printing and 
publishing the newspaper, and that he 
had made a special condition when 
accepting his appointment as editor that 


-he would be in sole charge of manag- 


ing and editing the newspaper. He 
said that Shukla never visited the 
office of Mahakoshal during the period 
of his management; that he—Tarangi— 
wrote Annexures I, IT and III and got . 
them printed and published, that he 
had written them by himself on 
information which he received, and 
not at the instance of any other per- 
son, that he had not obtained the con- 
sent of Shukla before writing or pub- 
lishing the offending matter, and that 
when he heard the matter contained 
in those articles he thought that it had 
news value and he printed and pub- 


lished it. He also stated that Shukla 
was not informed of the offending 
matter. 


13. Tarangi had printed on 
March 1, 1963, a statement in the 
daily issue of Mahakoshal that he was 
the editor. That is clear from Anne- 
xure A. It was urged by Mr. Chagla 
that Shukla, to conceal his activities 
in the course of the election which it 
was expected would take place in the 
near future made a mere appearance 
of printing the name of Tarangi as 
editor, while in fact he remained the 
editor and in charge of management 
of the Mahakoshal. But it is clear 
from the issues of the Mahakoshal 
daily dated July 11, July 16, July 30, 
July 31, September 24, October 12 and 
October, 18, 1962, that on the title 
page Tarangi was shown as the edi- 
tor of the newspaper. The story that 
Tarangi was placed in charge of the 
newspaper Mahakoshal between June 
1962 and January 1964 is amply sup- 
ported by copies of the Mahakoshal 
produced in the Court. It is not in 
dispute that in the publication of the 
newspaper Mahakoshal which contain- 
ed the offending Annexures I, II and 
TIT it was published that Taranpi was 
the editor. 

14. Shukla stated - in his evi- 
dence that he had left Tarangi in sole 
management of the newspaper, that 
during the months of April and May 
1963 he visited his house at Raipur 
only once, and that he had no occasion 
to read the previous issues of the 
Mahakoshal. Shukla said that he was 
moving about from place to place 
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during that period. The High Court 
has accepted that testimony and we 
see no reason to disagree with the 
same. Annexure A on which reliance 
is placed was made pursuant to Sec- 
tion 19-D (b) of ‘the Press and Regis- 
tration of Books Act, 1867. There 
was no attempt to prove that the re- 
turn submitted beforethe Press Regis- 
trar differed from the return publish- 
ed under Section 19-D (b). Section 19-K 
(c) makes it an offence for the pub- 
lisher of any newspaper to publish in 
pursuance of Clause (b) of Section. 19-D 
any particulars relating to the news- 
paper which he has reason to 
believe to be false. Mr. Chagla con- 
tended that Shukla should have taken 
steps to produce before the High Court 
the original return or at any rate a 
copy of the return filed before the 
Press Registrar. We do not think that 
in the circumstances of the case any 
such obligation lay upon Shukla, If 
it was the case of the interveners that 
the statement in Annexure A was not 
consistent with the return made to 
the Press Registrar they could have 
summoned the Press Registrar or a 
member of his Office with the original 
return. But that was not done. It is 
true that in the annual report publish- 
ed by the Press Registrar for the use 
of the Central Government for the 
years 1963, 1964 & 1965 Shukla alone 
is shown as the editor of Mahakoshal 
and the name of Tarangi is not at 
all mentioned. But the annual report 
of the Press Registrar which contains 
hundreds of entries is secondary evi- 
dence of the contents of the return. 
There is no reason why, when the 
interveners have made no attempt to 


have the original return produced, we 


should accept the annual report as pro- 
bative of the fact that Tarangi’s name 
was not mentioned in the return sub- 
mitted to the Press Registrar. The 
annual report is only for the informa- 


tion of the Government and a mere. 


summary in the annual report, to 
which the Legislature has not attached 
any importance and which is not made 
under any statutory provision, can- 
not be regarded as displacing the 
effect of a statutory provision made 
under Section 19-D (b) of the Press 
and Registration of Books Act 1867. 


15. Granting that there was 
elose association between Mishra and 
Shukla and even granting that Maha- 
koshal was exclusively carrying on 
propaganda on behalf of Mishra, un- 


A.L RB. 


less there is evidence to prove that 
Shukla had either authorised the 
publication of the offending matter, or 
had undertaken to be responsible for 
all the publications made in the Maha- 
koshal, no inference that the offending 
publications were made to the know- 
ledge and with the consent of Shukla 


may be raised, 


16.. Strong reliance was placed 
by Mr. Chagla upon two circumstances: 
(i) that_ in certain proceedings taken 
in the High Court for committing the 
editor of Mahakoshal for contempt of 
court for publishing in June 1962 cer- 
tain scurrilous matter concerning a 
Civil Judge. Shukla admitted his res- 
ponsibility for. the publication and 
tendered apology; and (ii) that Shukla 
did not send any reply to the notice 
served by Sharma, and published no 
repudiation. 

17. The circumstances in which 
the proceeding for commitment for 
contempt of court was started may 
first be set out. On June 16, 1963, a 
news-item ‘defamatory of one R. P. 
Awasthy, Civil Judge, was published 
in Mahakoshal. The District & Sessions 
Judge, Bilaspur, submitted the papers 
relating to the publication, to the High 
Court of Madhya Pradesh with a report 
that one Dr. Saraf Baloda a correspon- 
dent of the newspaper was respon- 
sible for the publication, and recom- 
mended that proceedings be started 
for committing for contempt Saraf 
and the editor, printer and publisher 
of the newspaper. A notice was issued 
to the editor, printer and publisher of 
Mahakoshal. Shukla appeared before 
the High Court and admitted that he 
was the Chief Editor of the paper, but 
he stated that the day to day work was 
done by the Sub-Editors, that he used 
to lay down the principle and policy 
of the paper and also gave general 
directions, that the news item received 
from correspondents from various 
places was scrutinised by the Sub- 
editors and the sub-editors. on 
June 16, 1963 did not. understand 
the implications of the offending 
news-item, and published it, and that 
when it came to his (Shukla’s) notice 
he immediately published a contra- 
diction and expressed his regret. He 
said that being the Chief Editor he 
accepted his responsibility. He sub- 
mitted that since amends had been 
made soon after the facts came to his 
notice, his apology to the “concerned 
officer and assuring him that no item 
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will be published from the correspon- 
dent” be accepted. In view of this 
apology no action was taken against 
him by the High Court. The state- 
ment filed by Shukla is not incorsis- 
tent with the case set up by him in 
this proceeding. Responsibility for 
publication was accepted by him but 
he had clearly stated that the publica- 
tions of news-items from the corres- 
pondents were attended to by the Sub- 
editors, and that he generally laid 
down the policy of the newspaper and 
gave general directions. He admitted 
his responsibility because he was the 
Chief Editor, and not because he Der- 
sonally had with knowledge publish- 
ed the article which constituted con- 
tempt of Court. 


18. On October 24, 1963, 
Sharma addressed a letter to Shukka as 
printer, publisher and editor of Maha- 
koshal inviting his attention to the 
three Annexures I, II and III dated 
April 12, April 26 and May 4, 1963 and 
calling upon Shukla to “disclose the 
full identity of the writer within taree 
days of his receiving the letter”. He 
intimated that in case Shukla failed 
to comply with the request, he would 
assume that Shukla was the authcr of 
the publications, and would take suit- 
able legal action. No reply was sent 
to this letter. Nor did Shukla publish 
any repudiation that it was witnout 
his knowledge that the matter was 
published, Shukla has in his evidence 
stated that after receiving the letter 
he consulted his lawyer, and he was 
“advised that reply was not necessary” 
and it "was not proper to seni a 
reply”. -He stated that he remember- 
ed that his counsel advised him that 
since he was “involved in the petition” 
he should not act on the letter. These 
matters were elicited in cross-exa- 
mination by counsel for the inter- 


- veners. _Mr. Chagla submitted tha: the 


testimony of Shukla in this behalf 
may not be accepted, because the 
lawyer had not been examined es a 
witness and even his name was not 
disclosed. But the matter was not 
probed further by the cross-examiner 
nor was any question asked which 
would suggest that any doubt was 
sought to be thrown on the testimony 
of Shukla that he acted on the advice 
given by his lawyer. It is true that 
no repudiation of Annexures I, IT and 
II was published in the Mahakoshal, 
even after the letter was received 
from Sharma. But it must be re- 
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tion petition was filed for setting aside 
the election of Mishra and in para- 
graph 5 it was asserted that Anne- 
xures I, II and III were published in 
the newspaper Mahakoshal of which 
Shukla was the printer, publisher and 
editor. It was further asserted that 
Shukla was the agent of Mishra. Tf 
the story of Shukla. that till October, 
1962 he was not aware of the offend- 
ing publications and he came to know 
of the publications for the first time 
be accepted, failure to repudiate the 
publications after the election petition 
was filed will not, in our judgment, 
lead to an inference against Shukla 
that he was responsible for the publi- 
cations. 

i We have carefully con- 
sidered the evidence and the circum- 
stances, and we do not think that a 
case is made out justifying us in tak- 
ing a view different from the view of 
the High Court. The proceeding 
before“us is quasi-criminal in charac- 
ter, and this Court will not normally 
disagree with the view of the High 
Court, where the High Court has 
reached, on appreciation of evidence, 
the conclusion that the corrupt prac- 
tice charged against a person is not 
proved, This Court has jurisdiction 
in appropriate cases to disagree with 
the conclusion reached by the High 
Court, but the power to interfere is 
sparingly exercised. It is not exer- 
cised merely because this Court may 
take on the evidence a different view. 
An appellate Court is reluctant to 
disregard the conclusion on matters of 
appreciation of evidence by the Court 
which had occasion to watch the de- 
meanour of the’ witnesses examined 
before it, and to substitute its own 
view thereon. Where the proceeding 
tried by the Court of First Instance is 
of a quasi-criminal nature, the reluct- 
ance of the appellate Court is greater. 
The question is not one of power or 
authority of the appellate Court, but 
of the respect and consideration due 
to the Court of First Instance, and of 
the limit inherent in the exercise of 
the appellate functions. 


20. The order passed by the 
High Court is confirmed. Having 
regard to the circumstances of the 
case, there will be no order as to costs 
of the proceeding against Shukla. The 
appeal filed by Mishra will be dismis- 
sed. Since the original applicant 
Sharma did not appear in this Court, 
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there will be no order as to costs in 
the appeal. 


Order of High Court confirmed. 
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(V 58 C 177) 
(From: Govt. of India, Ministry of 
Finance, New Delhi)* 
J. C. SHAH AND K. S. HEGDE, JJ. 


M/s. Travancore Rayons Ltd., Ap- 
pellant v. The Union of India and 
others, Respondents. M/s, Special Steel 
Limited, Nirlon Synthetics Fibres and 
Chemicals Limited, Interveners. 

Civil Appeal No. 2252 of 1966, D/- 
28-10-1969, 


(A) Central Excises and Salt Act 
(1944), Section 36 — Revisional juris- 
diction of Central Government — Per- 
sonal hearing — When should be 
given. : 


Though the rules do not require 
that a personal hearing should be 
given to a revision petitioner under 
Section 36 if in appropriate cases 
where complex and difficult questions 
requiring familiarity with technical 
problems are raised, personal hearing 
is piven, it would conduce to better 
administration and more satisfactory 
disposal of the grievances of citizens. 

(Para 7) 


(B) Central Excises and Salt Act 
(1944), Section 36 — Revision by 
Central Government — Exercise of 
judicial power by administrative or 
executive authority — Order should 
be speaking order — Order merely 
stating that Government sees no rea- 
son to interfere with order of appel- 
late authority is laconic and should be 
set aside — AIR 1966 SC 671, Held, 
overruled by AIR 1967 SC 1606 — 
(Constitution of India, Articles 136, 32 
and 226). 


The Central Government is by 
Section 36 invested with the judicial 
power of the State. Orders involving 
important disputes are brought before 
the Government. The orders made by 
the Central Government being subject 
to appeal to the Supreme Court under 
Article 136 of the Constitution, it 


*(Central Excise Revision Application 
Order No. 543 of 1966, D/- 16-7-1966 
— Govt. of India, Ministry of 
Finance, New Delhi.) 
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would be impossible for that Court, 
exercising jurisdiction under Article 
136, to decide the dispute without a 
speaking order of: the authority, set- 
ting out the nature of the dispute, the 
arguments in support thereof raised by 
the aggrieved party and reasonably 


-disclosing that the matter received due 


consideration by the authority com- 
petent to decide the dispute 
(Para 7) 


Where the order of the Central 
Government rejecting a revision under 
Section 36 merely stated that the Gov- 
ernment having carefully considered 
the points made by the applicant, saw 
no reason to interfere with the order, 
the order being laconic is vitiated and 
should be set aside. AIR 1966 SC 671, 
Held, overruled by AIR 1967 SC 1606, 
AIR 1969 NSC 115 and AIR 1969 SC 
1297 and C. A. No. 657 of 1967, D/- 
17-8-1967 (SC), ReL on. 

(Paras 7 and 12) 

When judicial power is exercised 
by an authority normally performing 
executive or administrative functions, 
the Supreme Court insists upon dis- 
closure of reasons in support of the 
order on two grounds; one, that the 
party aggrieved in a proceeding before 
the High Court or the Supreme Court 
has the opportunity to demonstrate 
that the reasons which persuaded the 
authority to reject his case were er- 
roneous; the other, that the obliga- 
tion to record reasons operates as a 
deterrent against possible arbitrary 
action by the executive authority in- 
vested with the judicial power. 

(Para 11) 

Cases Referred: Chronological Paras 
(1969) ATR 1969 SC 1297 (V 56) 

= C. A. No. 723 of 1966, D/- 

21-4-1969, The State of Gujarat 

v. Patel Raghav Natha 
(1969) C. A. No. 681 of 1966, D/- 

29-4-1969 = AIR 1969 NSC 115, 

State of Madhya Pradesh v. 

Seth Narsinghdas Jankidas 

Mehta 10 
(1967) C. A. No. 657 of 1967, D/- 

17-8-1967 = 1967 Jab LJ 817 

(SC), Prag Das Umar Vaishya 

v. Union of India 10 
(1967) ATR 1967 SC 1606 (V 54) 

= (1967) 3 SCR 302, Bhagat 

Raja v. The Union of India 9 
(1966) ATR 1966 SC 671 (V 53) 

= (1966) 1 SCR 466, Madhya 

Pradesh Industries Limited v. 


Union of India 8, 9 
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Mr. S. Mohan Kumaramangalam, 
Sr. Advocate, (Mr. Soli J. Sorabii, 
Mrs. A. K. Varma, Advocates, and 
M/s. Ravinder Narain, J. B. Dadachenji 


and O. C. Mathur, Advocates of M/s. ` 


J. B. Dadachanji and Company, with 
him), for Appellant; Dr. V. A. Seyid 
Muhammad, Sr. Advocate, (Mr. S. P. 
Nayar, Advocate, with him), for Fes- 
pondents: Mr. B. R. Agarwala, Acvo- 


cate of M/s. Gagrat and Company, for’ 


Intervener No. 1; Mr. Soli J. Sorébii, 
Advocate, and M/s. Ravinder Narain 
and J. B. Dadachanji, Advocates of 
M/s. J. B. Dadachanji and Compény, 


for Intervener No. 2. 


The following Judgment of the 
Court was delivered by 


SHAH, J.: — The appellant Com- 
pany is engaged in the productior. of 
cellulose film. The Central Excise ins- 
pector reported that the appellant Com- 
pany was producing in its factory nitro- 
cellulose lacquer {falling under tariff 
Item No. 22 (iii) @, No. 14 Gil) @ of 
the First Schedule to the Central Ex- 
cises and Salt Act, 1944, read with the 
Finance Act, 1955], without obtaining 
a central excise licence as required 
by the rules and was also removing 
nitro-cellulose lacquer for “internal 
use” without payment of duty. The 
appellant Company denied that the 
chemical compound utilised by it to 
render plain film moisture-proof ‘was 
‘nitro-cellulose lacquer’ within the 
meaning of the Central Excises and 
Salt Act, 1944. 

2. The Deputy Superintendent 
of Central Excise, determined that 
the appellant Company was liable to 
pay, for the period between Marck. 1, 
1955 and September 19, 1962, 
Rs. 4,88,797.34 as excise duty on the 
consumption of nitro-cellulose lacquer 
produced by the Company. The De- 
puty Superintendent issued a demand 
notice, but the appellant Company fail- 
ed to pay the duty. 

The Assistant Collector of 
Customs required the appellant Com- 
pany to show cause why peralty 
should not be imposed on it for fail- 
ing to obtain a licence for production 
of nitro-cellulose lacquer. The appel- 
lant Company contended that what was 
produced by it was not nitro-cellulose 
lacquer. The Assistant Collector 
rejected the contention and confirmed 
the order of assessment and imposed 
a penalty of Rs. 25/-. 

A, In appeal to the Collector, 
the appellant Company raised a large 


Travancore Rayons v. Union of India (Shah J.) [Prs. 1-6] S. C. 863 


number of contentions—including the 
following: 


(1) that nitro-cellulase lacquer 
which is clear as well as pigmented 
falls within the purview of Item 14 of 
the First Schedule to the Central Ex- 
cises and Salt Act, 1944, and that clear 
and white, or murky and pigmented 
lacquer is not subject to duty; 


(2) that a certificate of test issued 
by the Silk Mills Research Association, 
Bombay, showed that the nitro-cellu- 
lose lacquer content of a semple of sur- 
face-coating compound produced by 
the appellant company was only 4.7 
per cent. and it could not be consider- 
ed nitro-cellulose lacquer within the 
meaning of the Act; and 


(3) that the failure to levy duty 
on the product from 1955 to 1962 was 
proof of the fact that the Excise 
Department was itself of the view that 
the product was not excisable. 


5. The Collector of Customs 
consulted the Chemical Examiner and 
was of the view that the opinion ex- 
pressed by the Silk Mills Research 
Association, Bombay, was not correct. 
In considering the question about the 
reason for not levying duty for nearly 
seven years, the Collector thought it 
necessary to give a fresh hearing to 
the appellant Company. Additional 
arguments were advanced at the 
second hearing. After considering the 
arguments advanced by the appellant 
Company the Collector wrote a detail- 
ed judgment setting out the “points” 
on which he held against the claim of 
the appellant Company, and expressed 
the view that the appellant Company 
was not right in contending that only 
that chemical which is “clear and pig- 
mented” falls within the purview of 
Item 14 of the First Schedule. 

6. Against the order dismissing 
the appeal, the appellant Company 
moved a petition invoking the revi- 
sional jurisdiction of the Central Gov- 
ernment under Section 36 of the Cen- 
tral Excises and Salt Act, 1944. The 
petition was entertained, but no per- 
sonal hearing was given to the appel- 
lant Company. By order dated July 
16,. 1966, communicated by the Joint 
Secretary to the Government of India, 
Ministry of Finance, the petition was 
rejected. The order read: 


"The Government of India have 
earefully considered the points made 
by the applicant(s), but see no justifi- 
cation for interfering with the order 
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in appeal. The revision application is 
-accordingly rejected”. 

Against the order passed by the Cen- 
tral Government this appeal is prefer- 
red with special leave. 


7. The question raised before 
the Collector of Customs was of a 
complicated nature and for its proper 
appreciation required familiarity with 
the chemical composition and physical 
properties of nitro-cellulose lacquers 
and of the substance produced by the 
appellant Company. . The Collector in 
deciding the appeal wrote an order 
running into 18 typed pages. There 
were before the Collector conflicting 
opinions of the Chemical Examiner 
and the Silk Mills Research Associa- 
tion, Bombay. The Collector gave two 
personal hearings to the appellant 
Company. No personal hearing was 
given by the Government of India to 
the appellant Company even though 
the matter raised complex questions. 
It is true that the rules do not require 
that personal hearing shall be given, 
but, if in appropriate cases where com~ 
plex and difficult questions requiring 
familiarity with technical problems 
are raised, personal hearing is given, 
it would conduce to better administra- 
tion and more satisfactory disposal of 
the grievances of citizens. The order 
does not disclose the name or designa- 
tion of the authority of the Govern- 
ment of India who considered “the 
points made by the applicants”, and it 
is impossible to say whether the offi- 
cer was familiar with the subject- 
matter so that he could decide the dis- 
pute without elucidation and merely 
on a perusal of the papers. The 
form in which the order was commu- 
nicated is apparently a printed form. 
There is a bare assertion by the 
Joint Secretary to the Government of 
India in his communication that ‘the 
Government of India had . “carefully 
considered the points made by the ap- 
plicants”, there is no evidence as to 
who considered the “points” and what 
was considered. The Central Govern- 
ment is by Section 36 invested with 
the judicial power of the State. Orders 
involving important disputes are 
brought before the Government. The 
orders made by the Central Govern- 
ment are subject to appeal to this 
Court under Article 136 of the Con- 
stitution. It would be impossible for 
this Court, exercising 
under Article 136, to decide the dis- 
pute without a speaking order of the 


jurisdiction - 
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authority, setting out the nature of the 
dispute, the arguments in support 
thereof raised by the aggrieved party 
and reasonably disclosing that the 
matter received due consideration by 
the authority competent to decide the 
dispute. Exercise of the right to ap- 
peal to this Court would be futile, if 
the authority chooses not to disclose 
the reasons in support of the decision 
reached by it. A party who 
approaches the Government in exer- 
cise of a statutory right, for adjudica- 
tion of a dispute is entitled to know 
at least the official designation of-the 
person who has considered the matter, 
what was considered by him, and the 
reasons for recording a decision against 
him. To enable the High Court or this 
Court to exercise its constitutional 
powers, not only the decision, but an 
adequate disclosure of materials justi- 
fying an inference that there has been 
a judicial consideration of the dispute 
by an authority compétent in that be- 
half in the light of the claim made 
by the aggrieved party, is necessary. 
If the Officer acting on behalf of the 
Government chooses to give no reasons, 
the right of appeal will be devoid of 
any substance. 


8. Dr. Seyid -Muhammad ap- 
pearing for the Union of India con- 
tended that where the Central Govern- 
ment dismisses the petition, it is not 
obliged to give any reasons, for, it 
must be assumed that the Government 
had accepted every reason given by 
the Collector, and by dismissing the 
petition the officer acting on behalf of 
the Government must be deemed to 
have incorporated the reasons given 
by the Collector in. the judgment. 
Counsel relies in support of this con- 
tention on the decision of this Court 
in Madhya Pradesh Industries Limited 
v. Union of India, (1966) 1 SCR 466 = 
(AIR 1966 SC 671). In that case. Bacha- 
wat, J. on behalf of himself and Mu- 
dholkar, J., refused to accept the 
contention that the order passed by the 
Government of India rejecting a revi- 
sion application under the Mineral 
Concession Rules was liable to be 
quashed, because it did not give any 
reasons. Bachawat, J., observed at 
page 477 (of SCR) = (at page 677 of 
ATR): 


“There is a vital difference be- 
tween the order of reversal by the 
appellate authority in that case for no 
reason whatsoever and the order of 
atfirmance by the revising authority in 


y 


en 


‘weapon for abuse of power. 
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the present case. Having stated that 
there was no valid ground for imer- 
ference, the revising authority was not 
bound to give fuller reasons. [i is 
impossible to say that the impugned 
order. was arbitrary, or that there was 
no proper trial of the revision appl.ca- 
tion.” 

On the other hand, Subba Rao, J., ob- 
served at page 472 (of SCR) = (a p. 


l 674 of ATR): 


_. “The least a tribunal can do is to 
disclose its mind. The compulsior. of 
disclosure guarantees consisderation. 
The . condition to give reasons,iniro- 
duces clarity and excludes or at any 
rate minimizes arbitrariness; it gives 
satisfaction to the party against whom 
the order is made; and it also enables 
an appellate or supervisory Court to 
keep the tribunals within bounds. A 
reasoned order is a.desirable condi- 
tion of judicial disposal. 


The conception of exercise of revi- 
sional jurisdiction and the manner of 
disposal provided in Rule 55 of the 
Rules are indicative of the scope and 
nature of the Government’s jurisdic- 
tion. If tribunals can make orders 
without giving reasons, the said pcwer 
in the hands of unscrupulous or dis- 
honest officers may turn out to be a 
But if 
reasons for an order are given, it will 
be an effective restraint on such akuse, 
as the order, if it discioses extran2ous 
or irrelevant considerations, wil- be 
subject to judicial scrutiny and correc- 
tion. A speaking order will a- its 
best be a reasonable and at its worst 
be at least a plausible one. The pub- 
lic should not be deprived of this only 
safeguard. l 


* * RE The habit of mind of an 


executive officer so formed canno~ be 
expected to change from function to 
function or from act tc act. So it is 
essential that some restrictions shall be 
imposed on tribunals in the matter of 
passing orders affecting the rights of 
parties: and the least they shoulc do 
is to give reasons . for their orders. 
* * * Ordinarily, the appellate or 
revisional tribunal shall give its 
own reasons succinctly; but in 
a case of affirmance where the 
original tribunal gives adequate 
reasons, the appellate tribunal 
may dismiss the appeal or the revision, 
as the case may be, agreeing with 
those reasons. What is essential is 
that reasons shall be given by an ap- 
pellate or revisional tribunal expressly 
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or by reference to those given by the 
original tribunal. The nature and the 
elaboration of the reasons necessarily 
depend upon the facts of each case”. 


9. In a later judgment Bhagat 
Raja v. The Union of India, (1967) 3 
SCR 302 = (AIR 1967 SC 1606) the 
Constitution Bench of this Court in 
effect overruled the judgment of the 
majority in Madhya Pradesh Industries 
Limited’s case, (1966) 1 SCR 466=(AIR 
1966 SC 671). The Court held that 
the decisions of tribunals in India are 
subject to the supervisory powers of 
the High Court under Article 227. of 
the Constitution and of appellate 
powers of this Court under Article 136. 
The High Court and this Court would 
be placed under a great disadvantage 
if no reasons are given and the revi- 
sion is dismissed by the use of the 
single word ‘rejected’ or ‘dismissed’. 
The Court in that case held that the 
order of the Central Government in 
appeal, did not set out any reasons of 
its own and on that account set aside 
that order. In our view, the majority 
judgment of this Court in Madhya 
Pradesh Industries Ltd.’s case, (1966) 
1 SCR 466 = (AIR: 1966 SC 671) has 
been overruled by this Court in 
Bhagat Raja’s case, (1967) 3 SCR 302 
= (AIR 1967 SC 1606). 

10. In later decisions of this 
Court it was held that where the 
Central Government exercising power 
in revision gives no reasons, the order 
will be regarded as void: see State of 
Madhya Pradesh v. Seth Narsinghdas 
Jankidas Mehta, C. A. No. 681 of 1966, 
D/- 29-4-1969 = (AIR 1969 NSC 115); 
The State of Gujarat v. Patel Raghav 
Nath, C. A. No. 723 of 1966, D/- 21-4- 
1969 = (AIR 1969 SC 1297); and Prag 
Das Umar Vaishya v. Union of India, 
Oe No. 657 of 1967, D/- 17-8-1967 


11. In this case the communi- 
eation from the Central Government 
gave no reasons in support of the order; 
the appellant Company is merely inti- 
mated thereby that-the Government 
of India did not see any reasons to 
interfere “with the order in appeal”. 
The communication does not disclose 
the “points” which were considered, 
and the reasons for rejecting them. 
This is a totally unsatisfactory method 
of disposal of a case in exercise of 
the judicial power vested in the Cen- 
tral Government. Necessity to give 
sufficient reasons which disclose pro- 
per appreciation of the problem to be 
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solved, and the mental process by 
which the conclusion is reached in 
cases where a non-judicial authority 
exercises judicial functions, is obvious. 
When judicial power is exercised by an 
authority normally performing execu- 
tive or administrative functions, this 
Court would require to be satisfied 
that the decision has been reached 
after due consideration of the merits 
of the dispute, 
traneous considerations of policy or 
expediency. The Court insists upon 
disclosure of reasons in support of the 
order on two grounds: one, that the 
party aggrieved in a proceeding before 
the High Court or this Court has the 
opportunity to demonstrate that the 
reasons which persuaded the authority 
to reject his case were erroneous: the 
other, that the obligation to record 
reasons operates as a deterrent against 
possible arbitrary action by the execu- 
tive authority invested with the judi- 
cial power. 

12. The appeal is allowed and 
the order passed by the Central Gov- 
ernment is set aside. The case is re- 
manded to the Central Government 
with the direction that it be disposed 
of according to law. In this case, we 
are of the view, having regard to the 
complicated and technical questions in- 
volved, that the Central Government 
may be well-advised to give an oral 
hearing to the appellant Company. The 
Union of India will pay the costs of 
this appeal to the appellant Company. 


Appeal allowed. 





AIR 1971 SUPREME COURT 866 
(Y 58 C 178) 
(From: Gujarat)” 
S. M. SIKRI AND K. S. HEGDE, JJ. 

The State of Gujarat and another, 
Appellants v. Acharya Shri Devendra- 
prasadji Pande, and others, ete., Res- 
pondents. 

Criminal Appeals Nos. 2 to 12 of 
1968, D/- 12-10-1970. 

(A) Criminal P. C. (1898), Sec- 
ton 342 — Statement of accused, 
under — Court cannot split the state- 
ment into various parts and accept a 
portion and reject the rest — Court 


should either accept it as a` whole or 


not rely on it at all — In his state- 


*(Cri. Appeal No. 828 of 1965, D/- 20- 
2-1967 — Gui.) 


KN/KN/E813/70/LGC/B 








uninfluenced by ex- 


A.¥. R. 
ment accused pleading not guilty — 


Statement taken as a whole cannot 
show that he was guilty of any 
offence. : (Para 5) 


- (E) Bombay Public Trusts Act (29 
of 1950), Sections 35 (1), 66 — Penal 
Code (1860), Section 40 — Mens rea 


- — Requirement of mens rea is not a 


necessary ingredient of Section 35 (1) 
— Offence under Section 35 (1) is an 
absolute one — Sectiou 35 (1) creates 
a quasi-criminal offence. 


The mens rea means some blame- 
worthy mental condition, whether 
constituted by knowledge or 
intention or otherwise. The plain 
words of the Statute are read subject 
to a presumption, which may be re- 
butted, that the general rule of law 
that no crime can be committed un- 
less there is mens rea has not been 
ousted by the particular enactment. 
But this rule has several .exceptions. 
The principal classes of exceptions 
may be reduced to three. One is a 
class of acts which are not criminal in 
any real sense, but are acts which in 
the public interest are prohibited 
under a penalty. Another class com- 
prehends some, and perhaps all, pub- 
lic nuisances. Lastly, there may be 
cases in which, although the proceeding 
is criminal in form, it is really only a 
summary mode of enforcing a civil 
right. 1963 AC 160 and (1895) 1 QB 
918, Followed. (Paras 11, 12) 


Unless a statute either clearly or 
by necessary implication rules out 
mens rea as a constituent part of the 
crime, a person should not be found 
guilty of an offence against the crimi- 
ral law unless he has got a guilty 
mind. But the language of a provision 
either plainly or by necessary impli- 
cation can rule out the application of 
that presumption. The Court may de- 
cline to draw that presumption taking 
into consideration the purpose intend- 
ed to be served by that provisions. 
AIR 1951 SC 204; AIR 1965 SC 722 
and (1969) 2 WLR 470, Followed. 

(Para 13) 


The offence under Section 35 (1), 
Bombay Public Trusts Act (1950) is an 
absolute one and the Court cannot 
read irto it the requirements of mens 
rea. Section 35 (1) creates a quasi- 
criminal offence. It is a regulatory 
provision. It is enacted with a view 
to safeguard the interest of the pub- 
lic regarding trust money. The off- 
ence under Section 35 (1) read with 
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Section 66 is punishable only with fine 
and the conviction does not carry with 
it any stigma. (Para 14) 
Cases Referred: Chronological Paras 
(1969) 2 WLR 470 = (1969) 1 All 

ER 347, Sweet v. Parsley 13 
(1965) AIR 1965 SC 722 (V 52) 

= (1965) 1 SCR 123, State of 

Maharashtra v. Mayer Hans 

George 13 
1963 AC 160 = (1963) 1 All ER 

223, Lim Chin Aik v. The 


Queen 
(1951) ATR 1951 SC 204 (V 38) 
= 1951 SCR 322, Ravula Hari- 
prasada Rao v. The State 
(1895) 1 QB 918 = 64 LJMC 218, 
Sherras v. Rutzen 


Mrs. Urmila Kapoor and Mr. $ 
Nayar, Advocates, for Appellants; Mr. 
V. K. Sanghi, Advocate and M/s. J. B. 
Dadachanji and Co., Advocates, for 
Respondents. ; 


The following Judgment, of the 
Court was delivered by 

HEGDE, J.: — These appeals crise 
from two complaints filed by the 
Charity Commissioner, State of 
Gujarat under Section 35 (1) read with 
Section 66 of the Bombay Prblic 
Trusts Act, 1950 (which will herein- 
after be referred to as the Act). In 
those complaints 10 accused were pro- 
ceeded against. It was said that -hey 
were. the trustees of two trusts known 
as “Shree Swaminarayan Mandir” and 
“Narayan Mandir”. The ist accused 
in both those complaints was the 
Acharya, the 10th was said to be the 
Mahant and the other accused the as- 
sociated trustees at the relevant time. 
It was said that all these trustees 
were appointed under two different 
schemes framed by the High Court of 
Bombay. The trial Court convicted 
the accused but in appeal the High 
Court of Gujarat acquitted all of them. 
It held that there is no proof to show 
that accused 2 to 10 were the trustees 
of the institutions at the time the 
alleged offence took place It 
allowed the appeal of the 1st accised 
on the ground that the prosecttion 
has failed to prove the required 
mens rea on his part. The State of 
Gujarat and the Charity Commissioner 
have brought these appeals after 
obtaining special leave from this 
Court. 

2. In the first complaint the 
allegation is that the Ist accused with- 
drew from the trust funds in Samvat 


10 
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year 2014 a sum of Rs. 30277/53 for 
meeting his income-tax liability and 
that he reimbursed that amount only 
in Samvat year 2018. The allegation 
against the other accused is that they 
allowed the Ist accused to utilize 
that amount in contravention of the 
law. In the second complaint the 
allegation is that the Ist accused with- 
drew a sum of Rs. 40653/56 P. in the 
Samvat year 2015 again for meeting 
income-tax -liability and that he 
reimbursed that amount also in the 
Samvat year 2018 and that the other 
accused connived at the contraven- 
tion of the law by the isz accused. 


3. Accused 2 to 10 pleaded 
that they were not the trustees of the 
institutions concerned during the 
Samvat years 2014 and 2015 and nor 
were they aware of the withdrawals 
and as such they are not guilty of any 
offence. The Ist accused admitted the 
withdrawals mentioned in the com- 
plaints but his case was that the with- 
drawals were made from his Hathu 
Khata, a Khata built up by him and 
his ancestors and he has put back 
that amount. 

4. So far as accused 2 to 10 
are concerned there is absolutely no 
evidence against them. The only 
witness examined on behalf of the 
complainant namely the Legal Adviser 
of the Charity Commissioner did not 
give any evidence against them. No 
material was placed before the Court 
to show that they were the trustees of 
the trusts in question during the Sam- 
vat years 2014 and 2015. This is not 
a case where a trustee has failed to 
deposit the amounts in his hands but 
is a case of unauthorised withdrawals. 
There is no evidence to show that 
accused 2 to 10 knew about those 
withdrawals even if we assume that 
they were the trustees during the 
Samvat years 2014 and 2015. Hence 
T case against them must necessarily 


5. Now coming to accused 
No. 1 his case is that he withdrew the 
amount from his Hathu Khata which 
Khata according to him is his private 
Khata. There is no contra evidence. 
The complainant’s witness admitted 
during his  cross-examination that 
accused No. 1 kept a huge sum with 
the trust and that no interest was 
given to him in respect of that amount. 
It is not possible to come to the con- 
clusion on the basis of the evidence of 
P. W. 1 that accused No. 1 had with- 
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drawn any amount belonging to the 
trust. In order to prove the case put 
forward in the complaints, reliance 
was sought to be placed on a letter 
said to have been sent by the accused 
to the Charity Commissioner. The 
original letter was not produced; only 
an alleged copy of the same was put 
on record. No witness has proved the 
letter said to have been written by 
accused No. 1, nor, is there any evi- 
dence to show that the copy produced 
is a true copy of the letter said to have 
been sent by accused No. 1. We are 
asked to infer the guilt of the accused 
No. 1 on the basis of the statement 
made by him under Section 342, 
Cr. P. C. We cannot split that state- 
ment into various parts. and accept a 
portion and reject the rest. We have 
to either accept that statement as a 
whole or not rely on it at all. In his 
statement the accused pleaded that he 
was not guilty and if his statement is 
taken as a whole, it does not show 
that he was guilty of any offence. 


6. Our above conclusion is 
sufficierit to dispose of these appeals 
but as the High Court has elaborately 
gone into the question whether the 
requirement of mens rea is a neces- 
sary ingredient of Section 35 (1), we 
shall proceed to examine that ques- 
tion. i : 

T: The High Court primarily 
addressed itself to the question whether 
the Court should read into Section 35 
of the Act, the requirements of mens 
rea. Section 35 (1) reads: 


“Where the trust property consists 
of money and cannot be applied imme- 
diately or at any early date to the 
purposes of the publie trust. the 
trustee shall be bound (notwithstand- 
ing any direction contained in the 
instrument of the trust) to deposit the 
money in any Scheduled bank as 
defined in the Reserve Bank of India 
Act, 1934, in the Postal Savings Bank 
or in a Co-operative bank approved 
by the State Government for the 
purpose or to invest it in public secu- 
rities: 

Provided that such money may be 
invested in the first mortgage of im- 
movable property situate in (any part 
of India) if the property is not lease- 
hold for a term of years and the value 
of the property exceeds by one-half 
the mortgage money: 

Provided further that the Charity 
Commissioner may by general. or 
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special order permit the trustee of any 
publie trust or classes of such trusts 
to invest the money in any other 
manner.” 

8. Assuming that the ` require~ 
ment of mens rea is a necessary ingre~ 
dient of the offence under Section 35 


-(1) and further that the facts pleaded 


in the complaint are correct then there 
can be hardly any difficulty in coming 
to the conclusion that the accused had 
the required intention. He is said to 
have withdrawn monies from the trust 
fund and utilised the same for his 
private purpose, 


9. It may be noted that the 
requirement of Section 35. (1) that a 
trustee should invest in proper secu- 
Tities the trust monies not required 
for immediate use merely emphasises 
an obvious duty of the trustee. Sec- 
tion 35 (1) imposes certain penalty on 
the trustee if he fails to do his duty. 
The purpose of Section 35 (1) is to 
safeguard the trust funds and also to 
guard against its misappropriation and 
misapplication. The Trust Act as well 


_as Section 35 (1) imposes a duty on the 


trustee. The language of the provision 
shows that the liability imposed on the 
trustee is absolute. The provision is 
regulatory provision enacted in public 
interest. For the contravention of Sec- 
tion 35- (1) only a fine can be imposed 
and the punishment does not carry 
with it any stigma. 

10. The question whether a 
crime can be said to have been com- 
mitted without the necessary mens rea 
has led to considerable controversy. 
The broad principles accepted by 
Courts in this country as well as in 
England ere: Where an offence is 
created by a statute, however compre- 
hensive and unqualified the language 
of the statute, it is usually understood 
as silently requiring that the element 
of mens rea‘ should be imported into 
the definition of the crime, unless a 
contrary intention is expressed or im- 
plied. In other words, the plain words 
of the statute are read subject to a 
presumption, which may be rebutted, 
that the general rule of law that no 
crime can be committed unless there 
is mens rea has not been ousted by the 
particular enactment.. The mens rea 
means some blameworthy mental con- 
Gition whether constituted by know- 
ledge or intention or otherwise. But 
this rule has several exceptions, as 
ebserved by Lord Evershed in Lim 
Chin Aik v. The Queen, 1963 AC 160: 
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“Where the subject matter of the 
statute is the regulation for the pub- 
lic welfare of a particular activity — 
statutes regulating the sale . of.. food 
and drink are to be found among the 
earliest examples it can be and žre- 
quently has been inferred that the 
legislature intended that such activi- 
ties should be carried out under con- 
ditions of strict liability. The pre- 
sumption is that the statute or statu- 
tory instrument can be effectively en- 
forced only if.those in charge of the 
relevant activities are made respcnsi- 
ble for seeing that they are complied 
with. When such a presumption is 
to be inferred, it displaces the ordi- 
nary presumption of mens rea”. 

11. As long back as 1895 
Wright J. observed in Sherras v. De 
Rutzen, (1895) 1 QB 918: 


“There is a presumption that mens 
rea, an evil intention, or knowledge 
of the wrongfulness of the act, is an 
essential ingredient in every offence; 
but that presumption is liable to be 
displaced either by the words of the 
statute creating the ofience or by the 
subject-matter with which it dazals, 


_ and both must be considered”. 


12. It is further -observed 
therein that the principal classes of 
exceptions may perhaps be reducei to 
three. One is a class of acts which 
are not criminal in any real sense, but 
are acts which in the public interest 
are prohibited under a penalty. An- 
other class comprehends some, and 
perhaps all, publie nuisances. Lastly, 
there may be cases in which, although 
the proceeding is criminal in form, it 
is really only a summary mode of en- 
forcing a civil right. But, except in 
such cases as these, there must in 
general be guilty knowledge on the 
part of the defendant, or of some one 
whom he has put in his place to act 
for him, generally, or in the particular 
matter, in order to constitute an of- 
fence. The present case, in our 
opinion, falls within the first catezory 
mentioned above — Section 35 (1) 
deals with a quasi-criminal act. 

13. This Court in Ravula Hari- 
prasada Rao v. The State, 1951 SCR 
322 = (AIR 1951 SC 204) ruled that 
unless a statute either clearly or by 
necessary implication rules out mens 
rea as a constituent part of the crime, 
a person should not be found guilty 
of an offence against the criminal law 
unless he has got a guilty mind. The 
same view was reiterated by this 
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Court in State of Maharashtra v. 
Mayer Hans George, (1965) 1 SCR 123 
= (AIR 1965 SC 722).. But in both 
those cases this Court recognized that 
the language of a provision either 
plainly or by necessary implication 
can rule out the applicetion of that 
presumption. Further the Court may 
decline to draw that presump- 
tion taking into consideration the 
purpose intended to be served by that 
provision. In fact in Ravula Hari- 
prasada Rao’s case, 1951 SCR 322 = 
(AIR 1951 SC 9.04) (supra) this Court 
held that the liability imposed under 
Section 27 (A). of the Motor Spirit 
Rationing Order, 1941 is an absolute 
liability. The Jaw on this point was 
elaborately discussed by the House of 
Lords in Sweet v. Parsley, (1969) 2 
WLR 470. Therein it was laid down 
that it is a general principle of con- 
struction of any enactment which 
creates a criminal offence that, even 
where the words used to describe the 
prohibited conduct would not in any 
other context connote the necessity 
for any particular mental element 
they are. nevertheless to be read as 
subject to the implication that a neces- 
sary element in the offence is the 
absence of a belief, held honestly and 
on reasonable grounds, in the exist- 
ence of facts which, if true, would 
make the act innocent. In the course 
of his speech Lord Reid observed after 
referring to the well known observa- 
tions of Wright J. to which we have 
already made reference. 


“It does not in the least follow 
that when one is dealing with a truly 
criminal act it is sufficient merely to 
have regard to the subject matter of 
the enactment. One must put one- 
self in the position of a legislator. It 
has long been the practice to recognise 
absolute offences in this class of quasi- 
criminal acts, and one can safely 
assume that, when Parliament is pass- 
ing new legislation dealing with this 
class of offences, its silence as to mens 
rea means that the old practice is to ap- 
ply. But when one comes to acts of a 
truly criminal character, it appears to 
me that there are at least two other 
factors which any reasonable legisla- 
tor would have in mind. In the first 
place a stigma still attaches to any 
person convicted of a truly criminal 
offence, and the more serious or more 
disgraceful the offence the greater the 
stigma. So he would have to consider 
whether, in a case of this gravity, the 
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public interest really requires that an 
innocent person should be prevented 
from proving his innocence in order 
that fewer guilty men may escape”. 


14. Section 35 (1) of the Act 
creates a quasi-criminal offence. It is 
a regulatory provision. It is enact- 


ed with a view to safeguard the in- 
jterest of the public regarding trust 
money. The offence in question is 
punishable only with fine. The con- 
viction under that does not carry any 
stigma. The language of the provision 
appears to make its contravention an 
absolute liability. Under these circum- 
stances, we think the offence mention- 
ed in that section is an absolute one. 
Consequently we cannot read into it 
the requirement of mens rea. 


15. For the reasons mentioned 
above these appeals fail and they are 
dismissed. 
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Coffee Board, Bangalore, Peti- 
tioner v. Joint Commercial Tax Officer, 
Madras and another, Respondents; Hill 
Tiller and Co., Intervener. 


Writ Petitions Nos. 216 and 217 of 
1969, D/- 29-10-1969. 


(A) Constitution of India, Art. 32 
— Right to move Supreme Court for 
enforcing fundamental right — Con- 
ditions for. . 

Where the action is taken under 
an ultra vires statute, or where, 
although the statute is intra vires, the 
action is without jurisdiction or the 
principles of natural justice are vio- 
lated, a right to move Supreme Court 
under Article 32 for enforcement of 
fundamental right exists. Errors of 
law or fact committed in the exercise 
of jurisdiction founded on a valid law 
do not entitle a person to have them 
corrected by way of petitions under 
Article 32. The proper way to correct 
them is to proceed under the provi- 
sions for appeal etc., or by way of 
proceedings under Article 226 before 
the High Court. AIR 1962 SC 1621, 
Rel. on. (Para 9) 
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A.LR. 


(B) Constitution of India, Art. 31 
(1) — Demand of tax from corpora- 
tion not leviable under a valid law 
— Breach of fundamental right 
guaranteed under Article 31 (1) is 
involved — Corporation being a per- 
son within Article 31 (1) can maintain 
a petition under Article 32 — AIR 
1962 SC 1621 and AIR 1963 SC 1811 
and AIR 1967 SC 585 and AIR 1963 
SC 928, Rel. on; AIR 1964 SC 1140, 
Observation in, not approved. 
; (Paras 13 to 15) 


({C) Constitution of India, Arti- 
cle 32 — Right to move Supreme Court 
for enforcement of fundamental right 
— Demand of tax not backed by valid 
law — Is a threat to property — Gives 
right to move Supreme Court by peti- 


‘tion under Article 32 — Petitioner will 


be limited only to establishing funda- 
mental right — Existence. of other 
remedies no. bar. (Para 16) 


(D) Constitution of India, Arti- 
ele 286 (1) (b) — Read with Central 


Sales Tax Act (1956), Section 5 (1) —- 


Restrictions as to imposition of tax on 
sale or purchase of goods — Sale in 
the course of export — Essentials — 
Tests to determine — First sale of 
coffee by Coffee Board to its register- 
ed exporter within Madras State — 
Second sale by registered exporter to 
foreign buyer having no connection 
with first sale by Coffee Board — Sale 
by Coffee Board held not in course of 
export within Article 286 (1) (b) read 
with Section 5 (1), Central Sales Tax 
Act and was liable to sales tax under 
the Madras Act. 

Per Majority (Sikri J. dissenting):- 

The phrase sale in the course of 
export comprises in itself three essen- 
tials; (i) there must be a sale, (ii) goods 
must actually be exported and (iii) the 
sale must be a part and parcel of the 
export. To establish export a person 
exporting and a person importing are 
necessary elements and the course of 
export is between them. Introduction 
of a third party dealing independently 
with the seller on the one hand and 
with the importer on the other breaks 
the link between the two for then 
there are two sales one to the inter- 
mediary and the other to the importer. 
The first sale is not in the course of 
export, for the export begins from the 
intermediary and ends with the im- 
porter. (Para 30) 


There must be a single sale which 
itself causes the export or is in the 
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progress or process of export. The 
only sale which can be said to cause 
the export is the sale which itself 
results in the movement of the gcods 
from the exporter to the importer. 
(Para 31) 


_ The course of export may be esta- 
blished by agreement or by force of 
law. In either case there is a seller 
and a buyer who by reason of the sale 
also become exporter and importer 
respectively. Any other buyer who is 
not himself the importer buys for ex- 
port even if export ultimately results. 
It is to bring out these results that 
Parliament has recognised in Section 5 
(1) Central Sales Tax Act only two 
cases of sale in the course of import; 
(a) where the sale is effected by a 
transfer of documents of title to goods 
after the goods have crossed the cus- 
toms frontiers that is to say the goods 
are already on the way to the impcrter 
and (b) when the sale itself causes the 
export to take place that is to say the 
exporter and importer negotiate and 
complete a sale which without more 
would result in the export of the 
goods. No other sale can qualify for 
the exemption under Section 5 (1) read 
with Article 286 (1) (b). (Pare 32) 


Held on facts that the sale of 
coffee by the Coffee Board to its regis- 
tered exporters under the terms and 
conditions prescribed by the rules 
framed by the Coffee Board was not 
a ‘sale in the course of export’ within 
the meaning of Article 286 (1) (b) of 
the Constitution read with Section 5 (1) 
Central Sales Tax Act and as such 
was liable to sales tax under the 
Madras Act. The Coffee Board’s 
sale was not in anyway related to 
the second sale by exporter to foreign 
buyer which was in the course of ex- 
port. AIR 1956 Mad 449, Apprcved; 
AIR 1964 SC 1752, Dist. 

(Paras 33, 34, 51 52} 


(E) Sales Tax — Central Sales Tax 
Act (1956), Section 5 (1) — ‘Occasions’, 
does not necessarily mean to cause or 
to be the immediate cause — Word 
bearing two meanings — Contexi in 
which it is used must determine ap- 
propriate meaning — So construed 
word ‘occasions’ must be given wider 
meaning viz., to bring about especial- 
ly in an incidental or subsidiary 
manner. (Per Sikri J.) (Para 38) 
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bay Co. Ltd. 19, 38, 39 
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: Mr. M. C. Setalvad, Sr. Advocate, 
(Messrs. K. J. Chandran and B. Datta, 
Advocates: Messrs. J. B. Dadachanijt 
and Ravinder Narain, Advocates, of 

B. Dadachanji and Co. and S. G. 
Sundaraswamy Advocate, with him), 
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Advocate (Mr. A. V. Rangam Advocate 
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The following Judgments of the 
Court were delivered by 


_ HIDAYATULLAH, C. J. (on behalf 
of himself, Mitter, Ray and Jaganmohan 
Reddy, JJ.): — These are petitions 
under Article 32 of the Constitution 
by the Coffee Board, Bangalore direct- 
ed against the Joint Commercial Tax 
Officer, Madras and the State of Tamil 
Nadu questioning the demand of Sales 
Tax on certain transactions of: sales 
which the Board claims are sales in 
the course of export of-Coffee out of 
India and thus not liable to Sales Tax. 
A preliminary objection was taken at 
the hearing that the petitions do not 
lie since no question of a fundamental 
right is involved. We shall deal with 
the preliminary objection later as the 
main petition and the preliminary ob- 
jection are inter-linked. But before 
we mention the points in controversy 
it is mecessary to state the facts more 

y. : . 

oO R The petitioner is a statutori- 
Iy constituted body and functions 
under the Coffee Act, 1942 (VII of 
1942). This Act was passed to pro- 
vide for the development under the 
Control of the Union of the Coffee 
Industry. Its main function is to con- 
stitute a Coffee Board. Previously 
there was an Ordinance intituled the 
Indian Coffee Market Expansion Ordi- 
nance, 1940 (13 of 1940). A Board call- 
ed the Indian Coffee Market Expan- 
sion Board was constituted under the 
Ordinance. The same Board now 
continues under the name ‘Coffee 
Board’. 


On this Board, all interests - 


A, I. R. 


are represented and some members of 
Parliament and Officers of Government 
have also placas. Sections 4 to 10 of 
the Act are concerned with the setting 
up of the Board. As nothing turns 


_upon the constitution of the Board, it 


is not necessary to give the gist of 
those sections here. The Act imposes 
duties of Customs and Excise — the 
former on all coffee produced in India 
and exported from India and the 
latter on coffee released by the Board 
for sale in India from its surplus pool. 
The Act.compels the registration of all 
owners of coffee Estates and licensing 
of curers and dealers. The Act next 
Imposes a control on the sale, export 
and re-import of coffee into India. In 
respect of sale, it fixes prices for sale of 
coffee either wholesale or retail by regis- 
tered owners and licensed curers for the 
purpose of sale in the Indian Market. 
The Board fixes internal sale quota 
for each Estate owner and the owner 
has to observe this quota and also the 
Price fixed. The registered owner 
may not sell coffee unless it has been 
cured by a licensed establishment or it 
is sold uncured under a special licence. 
The Act next prohibits the export of 
coffee from India otherwise than by 
the Board or under the authorization 


_ granted by the Board. To this restric- 


tion, there are a few minor exceptions 
such as coffee in specified quantities 
may be exported by taking on board 
ships or aircrafts intended for con- 
sumption of the crew and the 
passengers or carried by a passen- 
ger for his own use or exported for 
special purposes specified by the 
Central Government. The Government 
is authorised to specify the total 
quantity of coffee to be exported 
during - any year. Coffee once 
exported -cannot be re-imported 
into India except under a permit. The 
registered owners are required to fur- 
nish periodical returns and to furnish 
such information as may be prescrib- 
ed. Every registered owner after deal- 
ing with the coffee for sale in Indian 
markets up to the internal quota fixed 
for him must hand over to the Board 
all surplus coffee to be included in the 
Board’s Surplus Pool. Similarly, cur- 


` ing establishments are required to sur- 


render to the Board all surplus coffee. 
Small producers may, however, be 
exempted from the operation of this 
condition.. After the coffee is deliver- 
ed to the Board, the control of the 
Board begins. The Board classifies 


+ 


= 
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4 


‘permit granted with the 
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the coffee and assesses its value besed 


on its quantity, kind and quaiity. 
Once the coffee is delivered to the 
Board, the registered owner or the 


licensed curer has no rights over the 
coffee except to receive its price in 
accordance with Section 34 of the Act. 


3. We are not concerned in this 
petition with any internal sales. The 
Board has elected to make monchly 
returns and in these petitions taxes 
on sales made in March and April, 1969 
are challenged. Provisional assess- 
ments have been made and demand 
for taxes held due after allowing zre- 
dit for taxes already paid, has been 
made by the respondents under the 
Madras General Sales Tax Act, 1959. 
Of these certain sales are claimed t3 be 


exempted from Sales Tax under the- 
Madras Act by reason of those baing . 


in the course of export of coffee out 
of India. The Taxing authorities neld 
that those sales took place within 
Tamil Nadu State and were thus liable 
to sales tax under the Tamil Nadu Act. 
The point of difference arises thus: 


4, The Coffee Board follows a 
procedure for selling coffee whic is 
to be exported out of India. Coffee 
for export is specially screened and 
selected. It is then exposed in auc- 
tions specially held for the purpose. 
These auctions are known as ‘Export 
Auctions.’ To be able to bid on these 
occasions, exporters have to get them- 
selves registered. The Board ` main- 
tains a list of registered exporters and 
gives to each of them a permit which 
authorises him to take part in the 
export auction. A specimen of the 
conditions 
attaching to it is . exhibited as 
Annexure ‘'P. The conditions which 
are imposed by the permit require a 
security deposit and a standing devosit 
from the registered exporter. The 
security may be in cash or by a guaran- 
tee from a bank or Life Insurance Ior- 
poration of India. It is provided that 
the permit is liable to be withdrawn 
and cancelled by the Chief Coffee 
Marketing Officer if it is found that 
the permit holder has sold or attempt- 
ed to sell coffee, bought by him ai the 
export auctions, within the internal 
market without the written permis- 
sion of the Chief Coffee Marketing 
Officer. Similar cancellation is liable 
to take place if some of the other con- 
ditions of the permit are not followed. 

5. The Coffee Board has also 
prepared a set of rules which ircor- 
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porate the terms and conditions of 
sale of coffee in the course of export. 
These rules have been exhibited as 
Annexure II and they deal with the 
conduct of auctions and tie procedure 
to be foliowed therein. Trey also pro- 
vide for additional conditions. Rule 4 
provides that only dealers who have 
registered themselves as exporters of 
coffee with the Coffee Board and whoa 
hold permits from the Chief Coffee 
Marketing Officer in that behalf will 
be permitted to participate in the auc- 
tions. Agents may, however, partici- 
pate on behalf of exporters but only 
for one principal at a time. Before the 
auction, the registered dealer or the 
agents must show the permit issued to 
him or have it in his custody for pro- 
duction. if so desired. Before the auc- 
tion is held, a catalogue of lots of 
coffee to be put up for auction is issu- 
ed with the reserve price fixed by the 
Chief Coffee Marketing Officer in his 
discretion. Samples of Coffee are 
available for prospective buyers. An 
auction in the usual way takes place 
but no one is allowed to retract a bid 
once made. The highest bid is ordi- 
narily accepted but if there are rea- 
sons to believe that the highest or any 
particular bid is not bcna fide or 
genuine or is the outcome of concerted 
action for the purpose of controlling or 
manipulating prices or for other im- 
proper purposes or that the bidder is 
not likely to fulfil his contract or is 
otherwise undesirable, the bid may be 
rejected. After the bidding comes to 
an end and the bids have been accept- 
ed, the payment of price takes place 
in a particular way. We are not con- 
cerned with other provisions dealing 
with failure to fulfil the obligation as 
to payment of price, etc., objections to 
quality and so on. We are concerned 
with condition No. 26 which is headed 
‘Export Guarantee’, This condition is 
vital in the consideration of the ques- 
tions involved in this case and may be 
quoted: 


Commel. Tax Officer [Prs. 


“26. It is an essential condition of 
this Auction that the coffee sold thereat 
shall be exported to the destina- 
tion stipulated in the Catalogue of lots, 
or to any other foreign country out- 
side India as may be approved by the 
Chief Coffee Marketing Officer, within 
three months from the date of Notice 
of Tender issued by the Agent and 
that it shall not under any circums- 
tances be diverted to another destina- 
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tion, sold, or be disposed of, or other- 
wise released in India. 


The aforesaid period may, on applica- 


tion by the Buyer, be extended by the 
Chief Coffee Marketing Officer in his 
discretion if he is satisfied that there 
is good ground to do so, subject never- 
theless to the condition that as consi- 
deration for such extension, the Buyer 
shall pay the following additional 
amounts to the Board. ... =. 
a * 37 
The buyer is free to export the coffee 
either by himseif or through any For- 
warding Agent but the coffee must not 
be sold to the Forwarding Agents. In 
other words, the buyer himself- arran- 
ges for the export of the coffee he has 
purchased at the auction and condition 
29 imposes an obligation on the buyer 


to produce immediately after shipping . 


evidence of the export of the 
coffee to the Chief Marketing Offi- 
cer. If such evidence is not pro- 
duced within a period of 60 days, 
after the time allowed to make 
the export, the registered exporter is 
deemed to have committed a default 
and the provisions of conditions 30 and 
31 then apply to him. These condi- 
tions are as follows: - 


"30. If the Buyer fails or neglects 
to export the coffee as aforesaid within 
the prescribed time or within the 
period of extension, if any; granted to 
him, he shall be liable to pay a penal- 
ty calculated at Rs. 50/- per 50 kilos 


which shall be deductible from out of. 


the amount payable to him as per 
Clause 31.” i - 
“31. On default by the Buyer to 
export the coffee aforesaid within the 
prescribed time or such extension 
thereof as may be granted, it shall be 
lawful for the Chief Coffee Marketing 
Officer, without reference to the buyer 
to seize the unexported coffee and for 
that purpose to make entry into any 
building, godown or warehouse where 
the said coffee may be stored, and 
take possession of the same and deal 
with it as if it were part and parcel of 
Board’s coffee held by them in their 
Pool Stock. 
* x ” 
6. Coriditions 33 and 34 provide 
for inspection of coffee stocks and ac- 
counts and the buyer is required to 
send weekly returns. Other condi- 
tions need not be noticed here because 
they have no bearing upon the rival 
cases. The case of the petitioners is 
that the purchases at the export auc- 


tions are really sales by the Coffee 
Board in the course of export of coffee 
out of the territory of India since the 
sales themselves occasion the export of 
coffee and coffee so sold is not intend- 
ed for use in India or for sale in the 
Indian markets. The case of the Sales 
Tax Authorities is that these sales are 
not inextricably bound up with the 
export of coffee and that the sales 
must be treated as sales taking place 
within the State of Tamil Nadu which 
are liable to sales tax under the 
Madras General Sales Tax Act. ‘The 
dispute is confined to this aspect of 
the matter on merits. The prelimi- 
nary objection to which we referred 
earlier is only this that the petitions 
do not show a breach of a fundamen- 
tal right. The petitioners only claim 
the benefit of the exemptions incor- 
porated in the Constitution or the sta- 
tute dealing with the levy and collec- 
tion of sales tax, and their grievance 
can be investigated and righted by tak- 
ing recourse to the appellate, revisi- 
onal and other remedies under the 
relevant statute. We shall begin by 
considering the preliminary objection. 


T The preliminary objection 
consists of two parts. The first part 
questions the standing of the petitioner 
to move this Court for the enforce- 
ment of its so-called fundamental 
rights. It is argued that the petitioner 
being a Corporation, has no right to 
move this Court for the enforcement 
of fundamental right to hold, acquire 
and dispose of property since this 
right is available only to individuals 
who are citizens and a Corporation is 
not a citizen. Reliance is placed upon 
State Trading Corporation. of India 
Ltd. v. Commercial Tax Officer, Visa- 
khapatnam, (1964) 4 SCR 99 = (AIR 
1963 SC 1811): 
that there is ample provision for reme- 
dies under the Sales Tax Act to ques- 
tion the assessment and a petition 
under Art. 32 ignoring those provisions 
should not be entertained. The case 
of the State Trading Corporation (1964) 
4 SCR 99 = (AIR 1963 SC 1811). con- 
sidered the application of Art. 19 (1) 
(f) in relation to Corporations. It 
was held that Corporations could not 
be regarded as citizens for the purpose 
of Article 19 since that article is con- 
‘cerned with citizens and corporations 
have not been declared citizens by the 
Constitution. The question was not 
considered in relation to Art. 31 (1). 
Some other petitions by corporations 


The second part is - 


int, 


P, 


— 


yo 
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complaining of breach of Article 31 (1) 
were entertained by this Court and 
the petitioner before us relies on 
those cases as precedents. The “rue 
position may therefore be stated. 

8. Property as a fundamental 
right is mentioned in the Constitution 
in Articles 19 (1) (©; 31, 31 (A) and 


31 (B). In Article 19 (1) ($) :t is 
provided: 
“19. Protection of ceratin rizhts 


regarding freedom of speech, etc. 

(1) AH citizens shall have the 
right— 
* E + 
x £ ¥ * 

.  (f) to acquire, hold and dispose of 
property; and 
Py + * + * n 
9. To this sub-clause there is a 
proviso in Clause (5) which states that 
nothing in Clause (f) shall affect the 
operation of any existing law in sc far 
as it imposes, or prevents the State 
from making any law imposing, 
reasonable restrictions on the exercise 
of the right conferred, either in the 
interests of the general public or for 
the protection of the interests of any 
Scheduled Tribe. The main clause of 
the Article recognises the institution of 
private property with all the concom- 
itants of that institution, namely, 
the acquisition, holding and disposal 
of property. The proviso recogrises, 
in the public interest, restrictions on 
the right in existing law or hereafter 
to be imposed by law. The institu- 
tion of property thus recognised leaves 
freedom to acquire any kind of pro- 
perty except the one in relation to 
which there is a restrictive law. Thus 
it is that certain kinds of properties 
such as Narcotic drugs, explosives, 
property in excess of ceiling placei by 
law, ete., cannot be acquired or held. 
This restriction curtails the general 
right and the curtailment must justify 
itself as a law in the public interest. 
Next we have Articles 31, 31 (A) and 
31 (B) They occur in a section of 
Part III entitled “Rights to Property”. 
The first of these three Articles deals 
with compulsory acquisition of pro- 
perty. The second and third deal with 
saving of laws providing for acquisi- 
tion of Estates, etc., and validaticn of 
certain Acts and Regulations declared 
void by Courts. Two fundamental 
concepts in Article 31 are (a) thet no 
person shall be deprived of his pro- 
perty save by authority of law, and 
(b) no property shall be compulsorily 


Coffee Board, Bangalore v. Jt. Commcel. Tax Officer [Prs. 7-10] S. C. 875 


acquired or requisitioned save for a 
public purpose and save by authority 
of law which itself fixes the amount 
of compensation or specifies the princi- 
ples on which compensstion is to be 
determined and given and the manner 
thereof. Other provisions either 
restrict or amplify the operation of 
these two fundamental concepts. In 
Smt. Ujjam Bai’s case, (1963) 1 SCR 
778 = (AIR 1962 SC 1621), the ques- 
tion was whether assessment of Sales 
Tax under a valid Act was open to 
challenge under Article 32 on the 
ground of misconstruction of the Act 
or a notification under it. It was held 
that the answer was in .the negative. 
That case has given some trouble in 
view of the different opinions express- 
ed in it: It is therefore necessary to 
state simply the propositions which 
are settled by this Court. The ruling 
recognises the existence cf a right to 
move this Court under Article 32 
where the action is taken under an). 
ultra vires statute, or where, although 
the statute is intra vires the action is 
without jurisdiction or the principles 
of natural justice are viclated. Errors 
of law or fact committed in the exer- 
cise of jurisdiction founded on a valid 
Taw do not entitle a person to have 
them corrected by way of petitions 
under Article 32. It is also pointed 
out that the proper way to correct 
them is to proceed under the provi- 
sions for appeal, etc, or by way of 
proceedings under Article 226 before 
the High Court. 

10. In Ramjilal v. L T. O. 
Mohindragarh, 1951 SCR 127 = (AIR 
1951 SC 97) and in Laxmanappa 
Hanumantappa v. Union of India, 1955 
SCR 769 = (AIR 1955 SC 3), taxation 
laws were unsuccessfully challenged 
with the aid of Article 31 (1)- read 
with Article 265 in petitions purport- 
ing to be under Article 32. In the 
former case it was observed as follows: 

“In our opinion, the protection 
against the imposition and collection 
of taxes save by authority of the law 
directly comes from Article 265 and 
is not secured by Clause (1) of Arti- 
cle 31. Article 265 not baing in Chap- 
ter III of the Constitution, its pro- 
tection is not a fundamental right 
which can be enforced by an applica- 
tion to this Court under Article 32. 
It is not our purpose tc say that the 
right secured by Article 265 may not 
be enforced. It may certainly be en- 
forced by adopting proper proceedings. 


_ 876 S. C. [Prs. 10-16] Coffee Board, Bangalore v. Jt. Commel. Tax Officer 


All that we wish to state is that this 
application in so far as it purports to 
be founded on Article 32 read with 
Art, 31 (1) to this Court is misconceiv- 
ed and must fail”. 

11, These propositions v were not 
accepted by the majority in Ujjam 
Bai’s case, (1963) 1 SCR 778. = (AIR 
1962 SC 1621). It was observed . at 
p. 941 (of SCR) = (at p. 1668 of AIR) 
as follows: 


“If by these observations it js 
meant to convey that the protection 
under Article 265 cannot be sought by 
a petition under Article 32, I entirely 
agree. But if it is meant to convey 
thai a taxing law which is opposed to 
fundamental rights must be tested 
only under Article 265, I find it diffi- 
cult to agree. Articles 31 (1) and 265 
„speak of the same condition. A com- 
pa on of these two Articles shows 
this: 

Article 31 (1)—"No person shall be 
deprived of his property save by 
authority of law.” 

Article 265—No tax shall be levied 
Sa collected except by authority of 


W The Chapter on Fundamental 
Rights hardly stands in need of support 
from Article 265. If the law is void 
under that Chapter, and property is 
seized to- recover a tax which is void, 
I do not see why Article 32 cannot be 
invoked........00+- It is not possible to 

_circumscribe Article 32 by. making the 
remedy depend only upon Art. 265.” 

12. The position was summed 
tp thus: . 

“From this, it is clear that laws 
which do not offend: Part II and are 
not otherwise ultra vires are protected 
from any challenge whether under 
Article 265 or under the Chapter on 
Fundamental Rights. Where the laws 
are ultra vires but do not per se offend 
fundamental rights (to distinguish the 
two kinds of defects), they are capable 
of a challenge under Article 32. 
Where they are intra vires otherwise 
but void being opposed to fundamental 
rights, they can be challenged under 
Article 265 and also Art. 32.” 

: 13. Das, J. (Sarkar J. concur- 
ring) put the same thing differently. 
He observed that “if a quasi-judicial 
authority acts without jurisdiction or 
wrongly assumes jurisdiction by com- 
mitting an error as to a collateral fact 
and the resultant action threatens or 
violates a fundamental right, the ques- 
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tion of enforcement of that right arises 
and a petition under Article 32 will 
lie.” He added that “where a statute 
is intra vires but the action taken is 
without jurisdiction, then a petition 
under Article 32 would be competent.” 
Similar observations are to be found in 
the opinion of Kapur J. Therefore, the! 
majority view considered that a breach 
of fundamental right guaranteed by 


Article 31 (1) is involved in a demand} 


for tax which is not leviable under a 
valid law. The application of these 
principles finds ample recognition in 
the following cases of the Supreme 
Court: i 

(1) State Trading Corporation of 
India v. The Commercial Tax Officer, 
(1964) 4 SCR 99 = (ATR 1963 SC 1811). 

(2) State Trading: Corporation of 
India v. The State of Mysore, 14 STC 
416 = (AIR 1967 SC 585). 

(3) Firm A. T. B. Mehtab Majid 
and Co. v. State of Madras, 14 STC 
355 = (AIR 1963 SC 928). 


14, It will be noticed that they 
are all cases of Corporations and have 
been considered under Article 32. The 
ruling in the State Trading Corpora- 
tion case, 14 STC 416 = (AIR 1967 SC 
585) referred to earlier did not render 
these petitions incompetent because 
Article 31 (1) is not limited in its 
operation fo citizens. It mentions 
“persons” who may be Corporations 
and group of persons. 

15. In Indo-China Steam Navi- 
gation Co. v. Jasjit Singh, (1964) 6 
SCR 594 = (AIR 1964 SC 1140), there 
are some observations that in petitions 
under Article 32, no claim of a funda- 
mental right can be made under Arti- 
cle 31 (1) if the statute under which 
action is taken is valid for then Arti- 
cle 19 (1) (È) does not apply. These 
observations run counter to _Ujjam 
Bai’s case, (1963) 1 SCR 778 = (AIR 
1962 SC 1621), which is binding 
on us. The first part of the prelimi- 
nary objection fails. 

16. The second part need nof 
detain us. We have already held that 
demand of a tax, not backed by a 
valid law, is a threat to property and 
thus gives rise to a right to move this 
Court under Article 32. The peti- 
tioner in such circumstances is not 
compelled to wait or go through the 
lengthy procedure of appeals, refer- 
ences, ete. Hemay move the Supreme 
Court for the enforcement of the 
fundamental rights so threatened. 
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is, however, is not an absolute right. 
This Court will limit the petitioner 
to establishing a breach of funda- 
i It will not allow a 







clear enough case as laid down in 
Ujiam Bai’s case, (1963) 1 SCR 773 = 
(AIR 1962 SC 1621) analysed by us 
here, must be made out. A threat to 
property unbacked by ‘a valid law or 
a want of jurisdiction or a breaca of 
the principles of natural justice must 
be clearly made out, to entitle one 
to the assistance of this Court. If that 
is successfully done then the provi- 
sions for other remedies do not stand 


jurisdiction before us. 


17. We are concerned in these 
petitions with the exemption granted 
by Article 286 (1) (b) of the Cons-itu- 
tion which reads: 

“286. Restrictions as to imposi- 
tion of tax on the FRIG or purchase of 
goods. 

(1) No law of a State shall im- 
pose, or authorise the imposition of, 
a tax on the sale or purchase of 
goods where such sale or purchase 
takes place— 

(a) * W x ; 

(b) in the course of the import of 
the goods into, or export of the goods 
out of, the territory of India”. 

18. Before the 6th Amand- 
ment, the Constitution did not contain 
any definition of the phrase ‘in the 
course of export. By that. Amend- 
ment Parliament has been given the 
power to indicate the principles on 
which that phrase is to be construed. 
In Section 5 (1) of the Central Sales 
Tax Act, 1956, Parliament has given 
a legislative meaning of the pkrase 
‘in the course of export’ of goods out 
of the territory of India. It runs 
thus: 

“5 (1) A sale or purchase of goods 
shall be deemed to take place in the 
course of the export of the goods out 
of the territory of India only if the 
sale or purchase either occasions such 
export or is effected by a transfer of 
documents of title to the goods 
after the goods have crossed the cus- 
toms frontiers of India”, . 

The word ‘only’ in the sub-section 
shows that there are only two transac- 
tions which can come within the 
exception. In the case of sales to 
registered exporters, the second part 
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does not apply and the matter must, 
therefore, be judged under the first 
part. Before the enactment of the 
Central Sales Tax Act, two rulings of 
this Court had construed the expres- ` 
sion and as the legislative definition 
gives effect to what was laid down in . 
those two cases a reference to them 
appears necessary. : 


19. In the State of Travancore- 
Cochin v. The Bombay Cc. Ltd., (1952) 
3 SCR 1112 = (AIR 1952 sc 366), 
four meanings were considered and 
sales in the course of export ‘were 
equated to sales which occasioned the 
export. This Court said: 


“A sale by export thus involves 
a series of integrated activities com- 
mencing from the agreement of sale 
with a foreign buyer and ending with 
the delivery of the goods to a common 
carrier for transport out of the 
country by land or sea. Such a sale 
cannot be dissociated from the export 
without which it cannot be effectuat- 
ed, and the sale and resultant export 
form parts of a single transaction. Of 
these two integrated activities, which 
together constitute an export sale, 
whichever first occurs can well be 
regarded as taking place in the course 
of the other”, 


20. Again, 

“We are not much impressed with 
the contention that no sale or pur- 
chase can be said to take place “in 
the course of” export or import unless 
the property in the goods is transfer- 
red to the buyer during their actual 
movement, as for instance, where the 
shipping documents are endorsed and 
delivered within the State by the seller 
to a local agent of the foreign buyer 
after the goods have been actually 
shipped, or where such documents are 
cleared on payment, or on acceptance, 
by the Indian buyer before the arrival 
of the goods within the State, This 
view, which lays undue stress on the 
etymology of the word “course” and 
formulates a mechanical test for the 
application of Clause (b), places, in 
our opinion, too narrow a construction 
upon that clause, in so far as it seeks 
to limit its operation only to sales and 
purchases effected during the transit 
of the goods, and would, if accepted, 
rob the exemption of much of its 
usefulness”, - 


21. In the State of Travancore- 
Cochin v. Shanmugha Vilas Cashew 
Nut Factory, 1954 SCR 53 = (AIR 
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‘1953 SC 333), it was again emphasised 
that sales and purchases which them- 
selves occasion the export of the goods 
came within the exemption of Art. 286 
(1) (b). Purchases in the State by the 
exporter for purposes of export 
were not within the exemption but 
sales in-the State by the exporter by 
transfer of shipping documents. while 
the goods were beyond the customs 
barrier were held exempted. It was 
pointed outthatthe word ‘course’ de- 


noted movement from one point to an-. 


other and the expression ‘in the course 
of implied not only a period of time 
during which the movement was in 
progress but postulated also a connect- 
ed relation. An act preparatory to ex- 
port could not be regarded as done in 
the course of the export of the goods. 
It was like a purchase for production 
or manufacture. Therefore, a sale in 
the course of export out of the terri- 
tory of India should be understood as 
meaning a sale taking place not only 
during the activities directed to the 
end of exportation of the goods 
of the country but also as part of or 
connected with such activities. Das J., 
(as he then was) wished to add one 
more meaning which apparently was 
not accepted. It was that the expres- 
sion indicated the last purchase by the 
exporter with a view to export. The 
meaning given in these two cases is 
well established. Indeed in the State 
of Mysore v. Mysore Spinning and 
Manufacturing Co. .Ltd., AIR 1958 SC 
1002, this Court said that the point 
could not be said to be at large. 

22. Parliament having accepted 
the construction placed by this Court 
on the expression, we- are now requir- 
ed to find -out what is meant by the 
phrase sale which’ occasions the ex- 
port. In Burmah-Shell Oil Storage 
and Distributing Co. v. C. T. O., (1961) 
1 SCR 902 = (AIR 1961 SC 315) it 
was pointed out that word ‘export’ did 
not mean a mere ‘taking out of 
the country’ but that the goods must be 
sent to a destination at which they 
could be said to be imported. The 
same meaning must obviously be given 
to the phrase ‘in the course of export’ 
or in the phrase ‘occasions the export.’ 


23. We have thus to see 
whether the sale is one which is con- 
nected with the export of the goods 
from this country to an importer in 
another country. The course of ex- 
port can only begin if there is move- 
ment from an exporter to an importer 


out, 


Ty. 
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as the result of the sale, and then only 
the sale can be said to occasion the 
export. In East India Tobacco Co. v. 
State of Andhra Pradesh, (1962) 13 
STC 529 = (AIR 1962 SC 1733), 


purchases made for executing specific. 
crders received from foreign customers . 


were held not to fall within the exem- 
ption. It is not enough that the sale 
is followed by an export or is made 
for the purpose or with a view to ex- 
port, the sale must be integrally con- 
nected with the export. On the other 
hand in B. K Wadar v. Daulatram 
Rameshwarlal, (1961) 1 SCR 924 = 
(AIR 1961 SC 311), it was held that if 
property in the goods passed. to the 
buyer after crossing of the customs 
frontier for export out of India the 
sale was in the course of export. This 
is because the course of export had al- 
ready begun and therefore the sale 
followed the . commencement of the 
export operation. 


24, Transactions of the type of 
the one in Wadar’s case, (1961) 1 SCR 
924 = (AIR 1961 SC 311), do not cause 
difficulty. There the course of export 
is quite clear and it is easy to see that 
the sala is integrally connected with 
export. Difficulty is likely to be felt 
when the sale is not so apparently con- 
nected. In K. G. Khosla and Co. v. 
Commissioner of Commercial 
Taxes, (1966) 17 STC 473 = (AIR 1966 
SC 1216), the phrase ‘in the course of 
import’ was considered. It was held 
that in Section 3 of the Central Sales 
Tax Act the phrases ‘occasions the 
movement of goods from one State to 
another’ and ‘occasions the import’ 
mean the same thing. The movement, 
it was pointed out, must be the result 
of an agreement or an incident of the 
contract of sale, although it was not 
necessary that the sale should precede 
the import. 

. 25. A more direct authority is 
in Ben Gorm Nilgiri Plantations Co., 
Coonoor v. Sales Tax Officer, (1964) 7 
SCR 706 = (AIR 1964 SC 1752). In 
that case sales of the tea-chests at 
auctions held at Fort Cochin were 
claimed to be exempt from the levy of 
ao by virtue of Article 286 (1) 
b). 

26. The Tea Act, like the 
Coffee Act, was passed to control tea 
industry. Under it also an export 
allotment for each year is. declared 
and each tea Estate receives an export 
quota allotment. The tea Estate owner 
can obtain an export. licence. The 
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export quota licence is transferable A 
manufacturer obtains from the Tea 
Board allotment óf export quota. Ihe 
manufacturer then puts the tea in 
chests which are sold in publie zuc- 
tions. Bids are made by agents or 
intermediaries of foreign buyers. 
Agents and intermediaries then obzain 
licences from the Central Government 
for export. -The question was whe-her 
the sale to the agent or the interme- 
diary was a sale in the course of ex- 
port out of India. 


27. This Court found notking 
in the transaction from which a kond 
could be said to spring between the 
sale and the intended export linking 
them as part of the same transactions. 
The sellers had no concern with the 
export, the sale imposed or invo_ved 
no obligation to export and there was 
possibility that the goods miigh- be 
diverted for internal consumption. 


28. The Court considered the 
sales as sales for export and not in the 
course of export. In laying this down 
the Court observed: ' 

SAREA to occasion export there must 
exist such a bond between the contract 
of sale and the actual exportation, zhat 
each link is inextricably connected 
with the one immediately preceding it. 
Without such a bond, a transaction of 
sale cannot be called a sale in the 
course of export of goods out of the 


territory of India.” 
* * x 


* * 3 * 


“In general where the sa is 
effected by the seller, and he is not 
connected with the export which 
actually takes place, it is a sale for 
export. Where the export is the 
result of sale, the export teing 
inextricably linked up with the sal2 so 
that the bond cannot be dissocimted 
without a breach of the obligezion 
arising by statute, contract or mt-ual 
understanding between the pacties 
arising from the nature of the trarsac- 
tion, the sale is in the course of 
export.” 

29. The case however did not 
attempt to lay down any tests, obs=rv- 
ing that each case will depend on its 
own facts. We agree that the acts 
must always play their due part. We 
think it is possible to state some ests 
which can be applied in all cases, 


30. The phrase ‘sale in the 
course of export? comprises in itself 
three essentials: (i) that there must 
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be a sale (ii) that goods must actually - 
be exported and (ili) the sale must be 
a part and parcel of the export. There- 
fore either the sale must take place 
when the goods are already in the 
process of being exported which is 
established by their having already 
crossed the Customs frontiers, or the 
sale must occasion the export. The 
word ‘occasion’ is used as a verb and 
means ‘to cause’ or ‘to be the im 
mediate cause of. Read in this way 
the sale which is to be regarded as 
exempt is a sale which causes the, ex- 
port to take place or is the immediate 
cause of the export. The export results 
from the sale and is bound up with it 
The word ‘cause’ ‘in the expression ‘in 
the course of means ‘progress or pro- 
cess of or ‘shortly during’. The phrase 


expanded with this meaning reads 
‘in the progress or process of ex- 
port? or ‘during export’. Therefore 


the export from India to a foreign 
destination must be established and 
the sale must be a link in the same 
export for which the sale is held. To 
establish export a persan exporting 
and a person importing are necessary 
elements and the course of export is 
between them. Introduction of a third 
party dealing independertly with the 
seller on the one hand and with the 
importer on the other breaks the link 
between the two for then there are 
two sales one to the intermediary and 
the other to the importer. The first 
sale is not in the course of export for 
the export begins from the intermedi- 
ary and ends with the importer. 

31. Therefore the tests are that 
there must be a single sale which it- 
self causes the export or is in the pro- 
gress or process of export. There 


is no room for two or more 
sales in the course of export. 
The only sale which can be said 


to cause the export is the sale which 
itself results in the movement of the 
oe from the exporter to the impor- 
er. 

32. The course of export may 
be established by agreement or by 
force of law. To be the former the 
agreement between the saller and the 
buyer must envisage an export out of 
India who then become exporter and 
importer respectively. Ey force of 
law a person selling the goods may be 
compelled to sell them only in an ex- 
port sale but that too is not essential- 
ly different from the first. In either 
ease there is a-seller and a buyer who 
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~ by ‘reason of the sale also become. ex- 
porter and importer respectively. Any 
other buyer’ who is-not himself the 
importer buys for export even if ex- 
port ultimately results. It is to bring 
out these results that Parliament has 
recognised only two cases of sale in 
the course of import: (a) where the 
Sale is effected by a transfer of docu- 
ments of title to goods after the goods 
have crossed the Customs frontiers that 
is to say the goods are already on the 
way to the importer and (b) when the 
Saleeitself causes the export to take 
place that is to say the exporter and 
Importer negotiate and complete a.sale 
which without more would result in 
the export of the goods. 
can qualify for the exemption under 
oon 5 (1) yesd with „Article 286 (1) 


32. "The AT PA is whether 
the sale to the registered exporters can 
be said to be exempted. In the Indian 
Coffee Board v. State of Madras, (1956) 
7. STC 135 = (AIR 1956 Mad ` 449) 


Rajgopalan and Rajgopala Ayyangar ` 


JJ. held that the sale to the 
registered exporter was a sale for ex- 
port and only the contract of sale en- 
tered into by the registered’ exporter. 
with the buyer abroad that-could be 
brought within the scope of the 
exemption. The test applied. by the 
High Court is the test we have indicat- 
ed and which has found approval in 
the two earlier cases of this Court 


which have received legislative recog- 


_hition. The question to ask is: does 


the sale to the registered ‘exporter- 


oceasion the export which ultimately 
takes place? The answer is that on 
- the rulings it must be an integral part 
of the precise export. before it can be 
said to have occasioned that particular. 
export. Here there are two indepen- 
_ dent sales involved in the export pro- 
gramme. The first is-a sale between 
the Coffee Board as seller to the ex- 
port promoter. Then there is the sale 
by the export promoter to a foreign 
buyer. Of the latter sale, the Coffee 
Board does not have any inkling when 
the first sale takes place. The Coffee 
Board’s sale is not in any way related 
to the second sale. Therefore, the 
first sale has no. connection with the 
second sale which is in the course of 
export, that is to say, movement- of 
goods between an exporter and an im- 
porter. 

34, Mr. Setalvad tried to argue 
that the first sale by the Coffee Board 


its course. 
.in sight the sale by the Coffee Board 


AIR. 


and te melted. 3 Úpor the observations of 
Shah J., in Ben Gorm Nilgiri Planta- 
tions case, (1964) 7. SCR 706 = (AIR 
1964 SC 1752).. These observations 
were not intended to give exemption 
to sales for export but to sales in the 


course of export. One of the indicia 


of a sale in the course of export is the 
compulsion to-export because the sale 
which is protected: must be itself 
inextricably bound up with the export. 
If this were not so a chain of sales 
each making a mere. condition for 
terminal export, will be exempted- and 
the distinction between a sale for 


‘export and a sale in the course of 
No other sale ` 


export will completely disappear. .In 
the Ben Gorm Nilgiri Plantations 


case, (1964) 7 SCR 706 = (AIR 1964 


SC 1752), even the purchases by 
apents of foreign importers were 
Gescriked as..sales for export. No 
doubt -it.was said that the sale to the 
agents did not. contain a compulsion to 
export to the. principal but that was 
said so that the causal connection be- 
tween the sale and the export could 
be established. The compulsion to 
export here is of a different character. 
It only. compels persons who buy on 
their own to export in their own turn 
by: entering into another agreement for 
sale. The first sale is, therefore,. an 
independent sale. It is a sale for 
export. Even with the compulsion the 
sale may not.result for Clauses 26, 30 
and 31 visualize such happenings. It 
follows, therefore, that unless the sale 
is inextricably bound up with a parti- 
cular export it cannot be said to be in 
If no particular export is 


cannot‘ go beyond the description of 
sale for export. 
35. For these reasons we are of 
opinion that the decision of the Madras 
High Court in the case cited above is 
correct. For the .same reasons we 
are of opinion that this case does not 
fall within the ruling in Ben Gorm 
Nilgiri Plantations’ case. The peti- 
tioner cannot claim exemption from 
the tax and the department was right 
in demanding the tax. The petitions 
fail and‘ will be dismissed with costs. 
~ SIKRI Tu 36. I have had 
the advantage of reading the draft of 
the Judgment prepared by the learned 
Chief fustice. I agree with him that 
the preliminary objection raised by 
the respondents is devoid of force, but 
I regret that I cannot concur with the 
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conclusion that the sales. in - question 
were not made in the course of export. 
With utmost respeet, in my opinion 
he has given an unduly limited mean- 
ing to the expression ‘if the sale or 
purchase oceasions such export’. My 
reasons in coming to this conclusion 
are, in brief, as follows. 


37. In Shorter Oxford Dictio- 
nary (Illustrated) the word “occas.on” 
when used as a verb means: 

“To give occasion to (a person’; to 
induce,....To be the occasion or 
cause of (something); to cause, being 
about. especially in an incidental or 
subsidiary manner.” 


38. It is said that in the zon- 
text the word “occasion” means “to 
cause or to be the immediate cause.” 
When a word bears two meanings the 
context must determine which is the 
appropriate meaning to be adopted. 
What then is the context with which 
we are dealing? The context is the 
export trade and its undoubted eco- 
nomic importance to this country. Fur- 
ther, each country is more and more 
organising the export trade and direct- 
ing its flow in particular directions. 
The course of export is not the same 
what it was before the interventicn of 
Governments or their agencies. More- 
over the idea underlying art. 286 (~) (a) 
was to restrict the powers of the State 
to levy taxes on sales or purchases in 
the course of export so that the export 
trade may not be hampered. As observ- 
ed by Patanjali Sastri, C. J., in State 
of Travancore-Cochin v. The Bombay 
Co. Ltd. (1952) 3 SCR 1112 at p. 1119 
= (AIR 1952 SC 366 at p. 368) “lest 
similar reasoning should lead to the 
imposition of such cumulative burden 
on the export-import trade of this 
country which is of great impor-ance 
to the nation’s economy. the Ccnsti- 
tuent Assembly may well have thcught 
it necessary to exempt in terms sales 
by export and purthases by import 
from sales tax by inserting article 286 
(1) (b) in the Constitution.” In my 
view, keeping in view the aforemen- 
tioned considerations the wider mean- 
ing of the word “occasion” is the more 
appropriate to apply in the construc- 
tion of Section 5 (1). 


39. - It is said that Parliament 
had accepted the narrower meaning of 
the word “occasion” because this was 
the meaning ascribed to it by this 
Court in (1952) 3 SCR 1112 = (AIR 
1952 SC 366) and 1954 SCR 53 = (AIR 

1971 S. C./56 V G—5 


Coffee Board, Bangalore v Commet. Tax Officer [Pis 36-43] : s. C. 88L . 


1953 SC 333) I, with respect, ‘amsun- $ 
able to appreciate this argument. In 
the former case this Court was con- 
cerned with export sales of certain 
commodities to foreign buyers on 
C.I.F. or F.O.B. terms. After setting 
out the four views presented before 
it, Patanjali Shastri, C. J.. speaking on 
behalf of the Court, observed: 

“We are clearly of opinion that 
the sales here in question, which oc- 
casioned the export in each case, fall 
within the scope of the exemption and 
that is enough to dispose of those ap- 
peals.” 

Later he said: 

“We accordingly hold that what- 

ever else may or may not fall within 


Article 286 (1) (b), sales and purchases 
which themselves occasicn the export 
or the import of the goods, as the 
case may be, out of or into the terri- 
tory of India come within the exemp- 
tion and that is enough to dispose of 
those appeals”, (emphasis supplied). 
40. It seems to me that it is 
wrong to interpret that decision to 
mean that the Court held that in no 
other case can sales “occasion” an 
export. In fact the learned Chief 
Justice says to the contrary by saying 
“whatever else may or may not fall’. 
4i. In State of Travancore- 
Cochin v. Shanmugha Vilas Cashew 
Nut Factory, 1954 SCR 58 = (AIR 1953 
SC 333), this Court, inter alia, held 
that the last purchase of goods made 
by the exporter for the purpose of 
exporting them to implement orders 
already received from a foreign buyer 
or expected to be received subse- 
quently in the course of business was- 
a within the protection of Clause (1) 


42. In the course of discussion, 





apart from referring to a passage from _ 


the earlier judgment in which the 
word “occasion” is used, the word 
‘occasion’ is not mentioned again. No 
mention is made in this judgment of 
facts similar to which are present in 
the present case. What happens when 
there is legal certainty that the goods 
are headed for a foreign destination 
and will not be diverted to the 
domestic market was not considered as 
the question did not arise. 

43. In AIR 1958 SC 1002 facts 
are somewhat closer to the present 
case, but it does not aprear that there 
was legal compulsion to export and 
that the ‘Mills, who sold the cloth for 
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sale, could compel the purchasers to 
export. >- The general observations 
Te faust be read in the light of 
acts. 


44, With respect, I think it is 
erroneous to assume that. Parliament 
by using the word “occasion” must be 
deemed to have used it in the same 
sense as Patanjali Shastri, C. J., did. 
It is an ordinary dictionary word and 
not a technical word. He was using it 
to describe the transactions in those 
cases, and the narrower meaning was 
apposite. Even there he guarded him- 
self by saying “whatever else may or 
amay not fall within Article 286 (1) 
(b)”. It should also be noted that 
Patanjali Shastri, C. J., had also quali- 
fied the word “occasion” by adding the 
words “by themselves”. These words 
do not exist in the Act. 


45. Similar expression occur- 
ring in Sections 3 and 5 (2) of the Act 
has been interpreted by this Court on 
a number of occasions and I cannot 
appreciate why the same, 
bears a different meaning in Section 5 
(1). The earlier cases are referred to 
in K. G. Khosla v. Deputy Commis- 
sioner of Commercial Taxes, (1966) 17 
STC 473 = (AIR 1966 SC 1216). Shah, 
J.. in Tata Iron and Steel Co. v. 
S. R. Sarkar, 11 STC 655 = (AIR 1961 
SC 65), had interpreted Section 3 of 
the Act as follows: - 


“In our ‘view, therefore, within 
Clause (b) of Section 3 are included 
sales in which property in the goods 
passes during the movement of the 
goods from one State to another by 


transfer of documents of title thereto:. 


Clause (a) of Section 3 covers sales, 
other than those included in Clause (b), 
in which the movement of goods from 
one State to another is the result of 
.a covenant or incident of the contract 
‘ of sale, and property -in the goods 
passes in either State”. 


In other words it was held that a 
sale oecasions the movement of goods 
when the movement “is the result of 


a covenant or incident of contract of.. 


sale”. Applying this test this Court 
observed in (1966) 17 STC 473 at pp. 
488-489 = (AIR 1966 SC 1216 at: p 
1220). 

“The next question that arises is 
whether the movement of axle-box 
bodies from Belgium into Madras was 
the result of a covenant in the contract 
of sale or an incident in the contract. 
It seems to us that it is quite -clear 


expression _ 
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from the contract that it was inci- 
dental to the contract that the axle- 
box bodies would be manufactured in 
Belgium, inspected there and imported 
into India-for the consignee. Move- 
ment of goods from Belgium to India 
was in pursuance of the conditions of 
the contract between the assessee and 
the. Director-General of Supplies. 
There was no possibility of these goods 
being diverted by the assessee for any 
other purpose. Consequently we hold 
that the sales took place in the course 
of import of goods within Section 5 (2) 
of the Act, and are, therefore, exempt 
from taxation”, : 


46. It will be noticed that the 
sale which was sought to be taxed but 
was exempted was the sale to Southern. 
Railway and the contract under which 
the movement resulted’.was with the 
Director-General of Supplies. 


ål.. The heart of the matter 
lies in answering one question. Can 
two sales occasion an export? I find 
no difficulty in answering this ques- 
tion in the affirmative. Two sales ‘can 
take place in the course of export 
if they are effected by a transfer of 
documents cf title to the goods after 
the goods have crossed -the customs 
frontier of India, and they both will 
be protected under Section 5 (1) of 
the Act. Therefore. it cannot be as- 
sumed that it is the intention of Sec- 
tion 5 (1) that only one sale can en- 
joy the protection of Section 5 (1). 
Accordingly, apart from any assump- 
tion, can two sales occasion the ex- 
port. As I have said ‘occasion’ does 
not necessarily mean to cause or to 


-immediately cause; it also means to 


“bring about especially in an inci- 
dental or subsidiary manner”. If the 
sale by the appellant brings about the 
export in an incidental or subsidiary 


manner it can be said to occasion the - 


export. It was in view of these con- 
siderations that Shah J.; speaking for 
the Court, had observed. in Ben Gorm 
Nilgiri Plantations Co. v. Sales 
Tax Officer, (1964) 15 STC 753 at p 759 
= (AIR 1964 SC 1752 at p. 1755). 


“A sale in the course of export 


: predicates a connection between the 


sale and export, the two activities being 
so integrated that the connection be- 
tween the two cannot be voluntarily in- 
terrupted, without a breach of the con- 
tract or the compulsion arising from 
the nature of the transaction. In this 
sense to constitute a sale in the course 
of export it may be said that there 


I 


«as 


_ transaction of sale, which 
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must be an intention on the part of 
both the buyer and the seller to 
export, there must be an obligation to 
export, and there must be an accual 
export. The obligation may arise by 
reason of statute, contract between the 
parties, or from mutual understanding 
or agreement between them, or even 
from the nature of the transaction 
which links the sale to export A 
is a peeli- 
minary to export of the commedity 
sold may be regarded as a sale for 
export, but is not necessarily to be 
regarded as one in the course of 
export, unless the sale occasions 
export”. 

48. In this passage Shak. J., 
clearly visualised that a transaction of 
sale which is preliminary to export 
may be regarded as in the course of 
export if the sale occasions the exzort. 
The test postulated may be that 
there must be an integral relation or 
bond between the sale and export. Why 
Shah, J., held that the sales were not 
in the course of export was, to use 
his words; 

“that the tea chests are sold to- 
gether with export rights imputes 
knowledge to the seller that the Foods 
are purchased with the intenticn of 
exporting. But there is nothing in the 
transaction from which springs a vond 
between the sale and the intendec ex- 
port linking them up as part of the 
same transaction. ......... There is no 
statutory obligation upon the purchaser 
to export the chests of tea purchased 


by him with the export rights. 
The export quota merely enzbles 
the purchaser to obtain export 
licence, which he may or may 


not obtain. There is nothing ir law 
or in the contract between the parties, 
or even in the nature of the transac- 
tion which prohibits diversion o= the 
goods for internal consumption. The 
sellers have no concern with the ectual 
export of the goods, once the goocs are 
sold. They have no control over the 
goods. There is therefore no direct 
connection between the sale and export 
of the goods which would make them 
parts of an integrated transaction of 
sale in the course of export.” 

49. The case, with respect, 
points out clearly what was lacking in 
the transaction. It is one way oi lay- 
ing down tests. If these incidents had 
not been missing the Court would have 
surely held the sale te be in course 
of export. 
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50. It seems to me that -this 
judgment is in effect overruling earlier 
decisions of this Court without saying 
so. The Calcutta High Court (Ray and 
Basu JJ.) reviewed the Supreme Court 
cases exhaustively in S. K. Roy v. 
Addl. Member, Board of Revenue, 18 
STC 379 = (AIR 1967 Cal 338) and 
came to the conclusion that the mere 
fact that there is no contract be- 
tween the sellér and the foreign buyer 
does not conclusively establish that a 
transaction cannot be one ‘in the course 
of export’. It may still be held to be 
such a transaction provided it is esta- 
blished that the contract between the 
seller and the third party ‘occasions’ 
the export. Basu J., followed this de- 
cision in Serajuddin and Co. v. Com- 
mercial Tax Officer, (1969) 23 STC 258 
(Cal). 

51. On the facts of this case, 
the Coffee Board, the Sellers, have 
concern with the actual export . of 
goods. They have made various provi- 
sions to see that the purchasers must 
export. Condition 26, quoted by the 
learned Chief Justice, clearly pro- 
vides that the coffee shall be exported 
to stipulated or approved destinations 
and it shall not under any circum- 
stances be diverted to another destina- 
tion, sold or be disposed of or other- 
wise released in India. If the purcha- 
ser commits a default, apart from 
penalty, it is provided that unexported 
coffee may be seized. Thus the Coffee 
Board retains control over the goods. 
These conditions create a bond be- 
tween the sale and eventual export. 
The possibility that in a particular 
case a purchaser might commit a 
breach of contract orlaw and not ex- 
port does not change the nature of the 
transaction. 

52. I would accordingly allow 
the petition and declare that the sales 
held by the Coffee Board at the export 
auctions were in the course of export 
and exempt under Article 286 (1) (b) 
of the Constitution, read with Sec. 5 
of the Central Sales Tax Act, 1956, 
and quash the impugned assessments 
in so far as they assess such sales. 


ORDER 


53. In accordance with the 
majority judgment, the petitions fail 
and are dismissed with costs. 


Petitions dismissed. 
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AIR 1971 SUPREME COURT 884 
(V 58 C 180) 
(From: AIR 1965 Mad 537). __ 
J. C. SHAH AND A. N. GROVER, JJ. 


S. Rajagopalaswami Naidu, Appel- 
Tant v. The Bank of Karaikudi, Ltd., 
Respondent, 


Civil Appeal No. 1672 of 1966, D/- Care 


22-9-1970. 


(A) T. P. Act (1882), Section 67-A : 
and | 


— Same mortgagor. — Husband 
wife could not be treated as -one 
entity for mortgages — Husband and 


wife owning separate properties and 


mortgaging their properties separately 
and jointly — Suit to enforce joint 


mortgage does not bar a suit to en- 
force mortgage executed by one spouse 


alone — Section 67-A net Bian as 
‘mortgagor’ is not the same. 


To attract the applicability of See- 
tion 67-A, it is essential that the 
mortgagor must be the same and he 
should have executed two or more 
mortgages in respect of each of which 
he has a right to obtain the same kind 
of decree under Section 67. 

; i (Para 4) 


There is no statutory provision or 
rule or principle by which the wife 
and the husband could be treated as 
one entity for the purpose of the mort- 
gages. (Para 4) 


_ Where husband and wife own 
separate and distinct- property and 
each mortgages his property separate- 


ly and also jointly, the suit to enforce. 


the joint mortgage does not bar a suit 
to enforce the mortgage by one spouse. 
Section 67-A is not attracted as the 
mortgagor is not the same in these 
cases: (1889) 13 Bom 45, Foll.; ATR 1965 
Mad 537 (Pt A), Affirmed. (Para 4) 


(E) Usurious' Loans Act (1918), 


Section 3 — Mortgage — Interest pay-- 


able fixed at 104 p..c. p. a. — Penalty 
clause providing that 
failed to pay interest regularly, he 
would be liable to pay interest at 
12 p. c. p. a. — Default — Rate of 


>. 12`p. c. interest om the facts and cir- 


eumstances of the case held unfair and 
. penal — Interest directed to be cal- 
culated at original contractual rate. 
AIR 1965 Mad 537 (Pt B), Reversed. 

(Para 5) 
Cases Referred: Chronological Paras 
(1889) ILR 13 Bom 45, Moro 

Raghunath v. Balaji 


KN/KN/E441/70/ VBB/T 


if mortgagor ` 


A.L R. 


M/s. P. Balagopal, A. V. Rangam ~ 
and Miss Lily Thomas, Advocates, for 
Appellant; Mr. M. Natesan, Sr. Advo- 
cate, : (M/s. R. Ramamurthi Iyer and 

Gopalakrishnan Advocates, with 
him),. for Respondent. - l 


The following Judgment of the 
Court was delivered by. 


GROVER, J.: — This is an appeal 
by certificate from a.decree of: the 
Madras High Court. 


- 2 The appellant mortgaged his 
property bearing No. 162-A, West 
Masi Street, Madurai town for a sum 
of Rs. 45, 000/- with the respondent 
Bank on October. 14, 1950: He agreed 
to repay Rs. 5, 000/-" within a specified 
date and the balance was payable 
within two years from the date of the 
Geed togethér with interest at-10}%. 
It was further agreed that if the mort- 
gagor failed to pay the interest perio- 
dically and regularly he would be 
liable to pay interest at the rate of 
12% per annum from the date of such 
default and further if he failed to 
pay the entire amount stipulated with- 
in two years he would have to pay the 
whole amount together: with interest 
at 34% per annum. The sum of Rs. 5,000 
was pid within the time specified 
but the balance remained unpaid. In 
January 1952, the appellant and his 
wife borrowed Rs. 25,000/- and jointly 
executed a pronote. The wife deposit- 
ed her title deeds relating to premises 
No. 162 West Masi Street: On June 
25, 1952 the appellant and his wife 
created a mortgage of their respective 


. properties Nos. 162-A and 162 West 


Masi Street to secure repayment of 
a sum of Rs, 8850/-. All the three 
mortgages were in favour of the res- 


; pondent Bank. 


3.. In 1953. the Bank instituted 
a suit on the foot of the last two 
mortgages and obtained a decree 
against the appellant and his wife. 
This decree appears to have been satis- 
fied. In April, 1958 the suit out of 
which the-present appeal has arisen 
was filed by the Bank onthe foot of 
the mortgage dated October 14, 1950. 
The main defence of the appellant, 
who was the sole mortgagor, was that 
the suit was not maintainable in view 
of the provisions of Section 67-A of 
the Transfer of Property Act and that 
the stipulation of interest was penal 
and in contravention of the provisions 
of the Usurious Loans Act, 1918. A 
number of other issues were framed 
but it is altogether unnecessary to 


lor principle by which the 
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mention them. The trial Ccurt 
granted a preliminary decree for the 
recovery of principal amount of 
Rs, 40,000/-- which remained unpaid 
with interest at 12%-per annum from 
August 1, 1952 till the date of the 
decree and thereafter at 6 % per 
annum till realisation. An appeal was 
taken. to the High Court where zwo 
points were. agitated. The first was 
based on.the provisions of Sec. 67-A 
of the Transfer of Property Act and 
the second related to the rate of inter- 
est. The High Court did not accede to 
any of the contentions and dismissed 
the appeal. 


_ A Section 67-A of the Trans- 
fer of Property Act provides thet a 
mortgagee who holds two or more 
mortgages executed by the same mort- 
gagor in respect of each of which he 
has a right to cbtain the same Eind 
of decree under Section 67 and who 
sues to obtain such decree on any one 
of the mortgages, shall, in the absence 
of a contract to the contrary, be 
bound to sue on all the mortgages in 
respect of which the mortgage-mcney 
has become due. This section was in- 
serted by the Amending Act 20 of 1929 
in view of certain conflict among the 
High Courts in this country, with re- 
gard to the right of the mortgage=2 to 
sue at different times on different 
mortgages although the mortgagor was 
the same. As pointed out in Mulla’s 
Transfer of Property Act, 5th Edr. at 
page 481 Sections 61 and 67-A of this 
Act lay down the simple rule that if 
a mortgagor has made two or more 
mortgages of the same property or of 
different properties to the same mort- 
gagee the mortgagor may redeem 2ach 
separately but that the mortzage 
must enforce all or none. To atiract 
the applicability of Section 67-A it is 
essential that the mortgagor musz be 
the same and he should. have execut- 
ed two or’more mortgages in respect 
of each of which he has a right ta ‘ob- 


tain -the same kind of decree under- 


Section 67. In the present case it is 
not possible to hold that the mortgagor 
in the suit on the foot of the mort- 
gage dated October 14, 1950 
same as the mortgagor in the previous 
suit which was filed on the foot oi the 
mortgages in favour of the appe_lant 
and his wife. In the other two mort- 
gages there were two mortgagors, one 
the appellant and the other his wife. 
There is no statutory provision or rule 
wife and 


- trated by that case. 


ts the- 
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the husband could be treated as.one 
entity for the purpose of the mort- 
gages. Each was owner of a separate 
and distinct property and both joined 
in mortgaging their respective proper- 
ties. In Moro Raghunath v. Balaji, 
(1889) ILR 13 Bom 45 the first mort- 
gage was by two brothers and the 
second mortgage of part of the same 
property was by: one brother. ‘The 
Bombay High Court held that the suit 
to enforce the first. mortgage did not 
bar a.suit to enforce the second mort- 
gage, This was before “he insertion 
of Section 67-A but the principle em- 
bodied in that section is clearly illus-]- 
The bar of Sec- 
tion 67-A, therefore, could not possibly 
come in the way of the institution of 
the present suit. 


5. On the question of interest 
we are of the view in the light of the 
provisions of the mortgage deed and 
all the circumstances that the rate of 
12% is unfair and penal. We are in- 
clined, therefore, to give this relief 
that the interest should be calculated 
at the rate of 104% (which was the 
original contractual rate) from- the 
date of the mortgage to the date of 
the preliminary decree. Thereafter 
the interest. shall be payable as dir- 
ected by the trial court at the rate of 
6% per annum till realisation. With 
this modification the appeal is dismiss- 
ed but in view of the entire circum- 
stances the parties are left to bear 
their own costs in this court. 


Decree modified. 





AIR 1971 SUPREME COURT 885 
(V 58 C 181) 
`- (From : Bombay)* 
M. HIDAYATULLAH, C. J., A. N. 
RAY AND I. D. DUA, JJ. 

Noor Mohammad Mohd. Yusuf 
Momin, Appellant v. The State of 
Maharashtra, Respondent. 

-Criminal Appeal No. 
D/- 24-3-1970. : 


` (A) Constitution of India, Art. 136 
— Supreme’ Court normally does not 
review and appraise evidence for itself. 
_ Under Art. 136 the Supreme Court 
does not normally proceed to review 


*(Criminal Appeal No. 389 of 1966, DIR 
14-12-1967 — Bom.) 


LN/LN/B516/70/DHZ/D Torsa 


24 of 1968, 
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and appraise the evidence for itself 
and the conclusions of the High Court 
on questions of fact on appreciation of 
evidence are considered to -be final. 
This is so even if the Supreme Court 
were to feel that a different view of 
the evidence is possible. But where it 
was represented that the evidence on 
the record did not support the conclu- 
sion of the High Court and that grave 
and substantial injustice had been 
caused, the Supreme Court undertook 
to go into the evidence to satisfy itself 
if there was any sufficient ground for 
interference on appeal by special leave. 

(Para 8) 


(B) Penal Code (1860), Ss. 34, 109, 
and 120B — Distinction — Under Sec- 
lion 34 participation in the commis- 
sion of offence necessary — Under 
"S. 109 aecused need not be present — 
Under S. 120B mere agreement is suf- 
ficient — Conspiracy need. not be 
proved by direct evidence. 


Section 34 embodies the principle 
‘of joint Hability in the doing of a cri- 
minal act, the essence of that liability 
being the existence of a common inten- 
tion. Participation in the commis- 
sion of the offence in further- 
ance of the common intention in- 
vites its application. Section 109 on 
the other hand may be attracted even 
if the abettor is not present when the 
offence abetted is committed provided 
that he has instigated the commission 
of the offence or has engaged with 
one or more other persons in a conspi- 
racy to commit an offence and pursu- 
ant to that conspiracy some act or il- 
legal omission takes place or has inten- 
tionally aided the commission of an 
offence by an act or illegal omission. 
Criminal conspiracy differs from other 
offences in that mere agreement is 
made an offence even if no step is 
taken to carry out that agreement. 
Though there is close association of 
conspiracy with incitement and abet- 
ment the substantive offence of crimi- 
nal conspiracy is somewhat ‘wider in 
amplitude than abetment by conspi- 
racy as contemplated by 5. 107, LP.C. 
A conspiracy from its very nature is 
generally hatched in secret. 
therefore, extremely rare that direct 
evidence in proof of conspiracy can be 
forthcoming from wholly disinterested 
quarters or from utter strangers. But, 
like other offences, criminal conspiracy 
can be proved by circumstantial evi- 
dence. Indeed, in most cases proof of 
conspiracy is largely inferential though 


Tt is, © 
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the inference must be founded on solid 
facts. Surrounding circumstances and 
antecedent and subsequent conduct, 
among other factors, constitute rele- 
vant matérial. In fact because of the 
difficulties in having direct evidence of 
criminal conspiracy, once reasonable 
ground. is shown for believing that 
two or more persons have conspired to 
commit an offence then anything done 
by anyone of them in reference. to 
their common intention after the same 
is entertained- becomes, according to 


. the law of evidence, relevant for prov- 


ing both conspiracy and the offences 
committed pursuant thereto. 
(Para 7) 
Mr. A. S. R. Chari, Sr. Advocate 
(Mr. A. G. Ratnaparkhi, Advocate, 
with him), for Appellant; M/s. G. L. 
Sanghi and S. P. Nayar, Advocates, for 
Respondent. 


The- following Judgment of the 
Court was delivered ‘by 


DUA, J:— In this appeal by spe- 
cial leave we are only concerned with 
the conviction of one out of four ac- 
cused persons jointiy tried for the 
murder of one Mohd. Yahya. The ap- 
pellant Noor Mohammed Mahamed 
Yusef Momin, accused no. 4, in the 
trial court was jointly tried with three 
others in the court of the second Ad- 
ditional Sessions Judge, Thana on the 
following three charges: : 

“That you accused nos. 1 to 4 on 
or about the 16th day of April, 1965 
at Bhiwandi entered into an agreement 
to commit the murder of Mohamed 
Yahya and that the same illegal act 
was done in pursuance of the said 
agreement and thereby you committed 
en offence punishable under S. 120B 
of the Indian Penal Code and within 
my cognizance. 


That you accused Nos. 1, 2 and 3 
an or about the 17th day of April, 1965 
at about.11 p.m. at Bhiwandi in fur- 
therance of common intention of you 
all and accused no. 4 to commit the 
murder-of the deceased Mohamed 
Yahya did commit his murder by in- 
tentionally causing his death by assaul- 
ting him by knife and thereby com- 
mitted an offence punishable under 
S. 302 read with Section 34 of the 
Indian Penal Code and within my 
cognizance. oe ht 


_In the alternative you accused 
No. 4 on 17th of April, 1965 at 
Bhiwandi abetted the commission of the 
offence of murder of Mohamed Yahya 


1971 


by accused Nos. 1 to 3 which offence 
was committed in consequence of your 
abetment and that you thereby ccm- 
mitted an offence punishable under 
sections 109 and 302 of the Indian 
Penal Code and within my cognizanze.’ 
The trial court convicted Mohd. Taki 
Haji Hussein Momin, accused no. 1 
under Section 302, LP.C. and sentenc- 
ed him to imprisonment for life. He 
was acquitted of the other charges. 
His three co-accused were acquitted of 
all the charges. Accused No. 1 ap- 
pealed to the Bombay High Ccurt 
against his conviction whereas the 
State appealed against the acquittal of 
the other three. The High Court, 
after considering the evidence on tke 
record, upheld the conviction of ac- 
cused No. 1 and reversed the order 
of acquittal of the other three. Ac- 
cused Nos. 2, 3 and 4 (Chinwa alias 
Ahamed Hussan Momin, Akdul 
Rahamen Bacchu Momin, and Nur 
Mohamed Mahamed Yusef Momin ves- 
pectively} were held guilty of the oi 
fence under Section 120-B, I. P. C. as 
also of the offence under Section 302, 
read with Section 34, I. P. C. Accused 
No. 4 was in addition held guilty of 
the offence under Section 302 read 
with Section 109, L P. C. Aceused 
Nos. 2, 3 and 4 were sentenced to im- 
prisonment for life both under Sec- 
tion 120-B, I. P. C. and Section 302 
read with Section 34, I. P. C. Accus- 
ed No. 4, appellant in this Court, was 
also separately sentenced to impri- 
sonment for life for the offence under 
Section 302 read with Section 109, 
I. P. C. Incidentally it may be men- 
tioned that Jaitunbi, widow of the 
deceased Mohd. ‘Yahya, had also ap- 
pealed to the Bombay High Court 
challenging the acquittal of accused 
Nos. 2, 3 and 4 on all charges and of 
accused No. 1 on the charges ozhar 
than that of murder under Section 
302, I. P. C. This appeal which was 
treated as an application under Sec- 
tion 417 (3), Criminal P, C. was held 
not to be maintainable. 

2. As already indicated, this 
Court granted special leave only to 
the appellant who was accused No. 4 
in the trial Court. 


3. Before narrating the prose- 
cution story the-inter se relatiormskip 
of the accused persons may be stated. 
Abdul Rehman Bacchu Momin, ac- 


cused No. 3, is the husband of the 
sister. of the appellant Neor 
wife. Chinwa alias 


Mohammed’s . 
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Ahmed Hussan Momin, accused No. 2, 
is the brother of Kallu, who is the 
son-in-law of the appellant, accused 
No. 4. Mohd. Taki, accused No. 1, is 


the servant of Kallu. Al) these per- 
sons are the residents of the same 
place and the deceased Mohd. Yahya 
was a close neighbour of the appel- 
lant. According to the prosecution 
there were constant disputes between 
the appellant and the deceased over 
the right of passage and the right. to 
tap water, and it is not disputed that 
both sides had made reports and 
counter-reports with the police against 
each other. The climax reached on 
April 16, 1965. In the morning at 
7 O’clock on that day Mchd. Yahya, 
when going out of his house, found 
that there was a heap of earth and a 
cot belonging to the appellant obstruc- 
ting his way. A cow belonging to the 
appellant was also standing in the 
passage. In order to clear his way 
the deceased picked up a stone and 
hurled it at the cow. This offended 
the appellant and he in retaliation 
threw a glass which he was holding 
towards the deceased and also abused 
him. The deceased reported this inci- 
dent to the police station. The av- 
pellant also went to the police station 
and made a counter-complaint against 
the deceased. When the deceased and 
the appellant had gone to the police 
station the two wives of the appel- 
lant abused Jaitunbi, wife of the de- 
ceased, with the result that Jaitunhbi 
also went to the police station to lodge 
a report. But this report was not 
recorded. A little later, the wives, 
sisters and children of the appellant 
again abused Jaitunbi and pelted 
stones at her. Jaitunbi went to the 
police station again to lodge a com- 
plaint. The same day at about 10 
A. M. when the. deceased was lying 
on a cot in his house the appellant 
came up to the door of the former’s 
house asking him to get down. On 
enquiry by the deceased as to why 
he should get down the appellant re- 
plied that he would serve the deceased 
with his last tea. At that time the ap- 
pellant was accompanied by four or 
five persons including Chinwa, accused 
No. 2. It.is said that all of them 
abused the deceased. Chinwa, accused 
No. 2, held a knife in his hand which 
he is stated to have opened by press- 
ing the button and as he tried to enter 
the house of the deceased, the latter’s 
daughter, Noorjahan, went by the 


888 S.C. [Prs. 3-7] N. M. M. Y. Momin v. State of Maharashtra 


. back door to the police station to lodge 
a complaint. This part of the story 
is not admitted by the accused. On 
Noorjahan’s complaint the police came 
to the spot in a van and after inter- 
rogating the persons present the police 


party took with them accused Nos. 2- 


and 3. The appellant is stated to have 


offered to reach the police station him-. 


self a little later. 


. 4, In view of these incidents 
Jaitunbi apparently felt somewhat 
frightened and advised -her husband, 
deceased Mohd. Yahya, to go to Bom- 
bay to avoid further clashes with the 
appellant. Mohd. Yahya, acting on his 
wife’s advice, went away to Bombay . 
but returned on the evening of April 


17, 1965 bringing with him some. 


female guests. -- In those days an Urus 


was being held-near Par Naka and it- i 


appears that it was to attend this Urus 
that the female guests came with him. 


Seeing Mohd. Yahya back from Bori- 


bay, the appellant asked his nephew 
Latif, who has sleeping on a cot out- 
side the house, to go in, loudly. utter- 
ing that a dead body was to be kept 
on that cot. The deceased who had 
reached home at about - 9.30 p.m. a. 


little later went out to a pan shop near. 


the Navyug Hotel. The deceased ac- 
companied by two unidentified per- 
sons followed him. Soon after, “Mohd. 
Yahya was stabbed with a knife and 
this news reached his house: At the 
Par Naka two constables, Bhika Ba- 
hiram and Suvarnasing, who were on 
duty in connection with the Urus, on 
learning of some disturbance near the 
Navyug Hotel and noticing some com- 
motion, proceeded to the lane where 
a crowd had collected. -On the way, 
accused No. 3 told‘them that nothing 
untoward had happened: but the two 
constables nevertheless proceeded fur- 
ther and reached the spot where Mohd. 
Yahya was lying in injured condition. 
Someone’ from the upper storey of a 
house nearby shouted that the assail- 
‘ants were running away. Constable 
Bhika Bahiram asked Suvernasing to 
attend to the injured person and he 
himself chased the two persons trying 
to escape. He. caught Mohd. Taki, 
accused No. 1, in a lane 
municipal office. The other person 
who could not be caught was identifi- 
ed by Bhika Bahiram as Chinwa, ac- 
cused No. 2, who was known to him. 
Suvernasing in the meantime, feel- 
ing that Bhika Bahiram would need 
his help also followed him and found 


near the - 
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him grappling with Mohd. Taki. Both 
the constables over-powered Mohd. 
Taki; who had a knife in his pocket 
and whose clothes weré blood-stained. 
Mohd. Taki was brought back to the 
place where Mohd. Yahya was lying 
injured. Mohd. Yahya was taken to 
the hospital in a bullock cart but he 
expired soon thereafter. In the report 
-lodged by constable Bhika Bahiram, 
the names of accused Nos. 1 and 2 
were mentioned: and accused No. 3 
-was described as an old man with 
moustaches, wearing a lungi. The ap- 
pellant was not. arrested, though his 
statement was recorded during the in- 
vestigation on April, 19, 1965. He ap- 
-pears to have absconded soon. there- 
after and was arrested on J une 18, 
1965, . 

5. The case against the appet- 
lant is tó be considered in the back- 
ground of the order of conviction 
against the other three co-accused 
which has become final, this Court 


‘having declined special leave against 


conviction. 


6.. The High Court, on a con- 
sideration of the entire evidence, came 
to the conclusion that all the accused 
(Nos. 1 to 4) had hatched a plan to 
commit the murder of Mohd. Yahya 
efter his return from Bombay and it 
was in pursuance of that conspiracy 
that he was murdered on the night of. 
April 17, 1965. The appellant, along 
with accused Nos. 2 and 3, was also 
„held guilty of an offence under Sec- 
“tion 302 read with Section 34 Indian 
Penal ‘Code. He was -further held . 
guilty of an offence under Section 302 
read with Section 109, Indian . Penal 
Code. The appellants’ conviction on 
all these counts is. challenged in this 
Court. 

T. So far. as S. 34, Indian Penal 
Code is concerned, it embodies the 
principle of joint liability- in the doing 
of a criminal act, the essence of that 
liability being the existence of a com- 
mon intention. Participation in the 
commission of the offence in further- 
ance of the common intention invites 
its application. Section 109, Indian 
Penal Code on the other hand may be 
attracted even if the abettor is not 
present when the offence abetted is 
committed provided that he has in- 
stigated the commission of the offence 
or has engaged with one or more other 


-persons in a conspiracy to commit an 


offence and pursuant to that conspir- 
acy some act or illegal omission takes 


+ 
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place or has intentionally aided tne 
commission of an offence by an act or 
illegal omission. Turning to the charge 
under Section 120-B, Indian Pəral 
Code criminal conspiracy was made a 
substantive offence in 1913 by the in- 
troduction of Chapter V-A in the 
Indian Penal-Code. Criminal corspi- 
racy postulates an agrsement between 
two or more persons to do, or cause 
to be done, an illegal act or an act 
which is not illegal, by illegal means. 
It differs from other offences in that 
mere agreement is made an_off2rce 
even if no step is taken to carry cut 
that agreement. Thouzh there is close 
association of conspiracy with incice- 
ment and abetment the substantive 
offence of criminal corspiracy is sme- 
what wider in amplitude than ebst- 
ment by conspiracy as contemplated 
by Sec. 107, I. P. C. A conspiracy rom 
its very nature is generally hatch- 
ed in secret. It is, therefore, extreme- 
ly rare that direct evidence in proof 
of conspiracy can be forthcoming irom 
wholly disinterested quarters or from 
utter strangers. But, like other bf- 
fences, criminal conspiracy can be 
proved by circumstantial evidence. In- 
deed in most cases proof of consp-racy 
is largely inferential though the infer- 
ence must be founded on solid acts. 
Surrounding circumstances and anteze- 
dent and subsequent conduct, among 
other factors, constitute relevant 
material. In- fact because of che 
difficulties in having direct evicence 
of criminal conspiracy, once reasonable 
ground is shown for believing thai two 
or more persons have conspired to 


commit an offence then anything done . 
by anyone of them in reference to- 


their common intention after the same 
is entertained becomes, according to 
the law of evidence, relevant for rov- 
ing both conspiracy and the offenres 
committed pursuant thereto. In ithe 
present case the High Court, after 
referring to the evidence of Laxmibai, 
(P. W. 7) and Hari Chavan (P. W. 13) 


(whom that Court expressly described: 


as indepéndent witnesses) and also of 
Murlidhar (P. W. 12} expressed its 
opinion in these words: ; : 


“All this evidence would show taat 
at least since the 16th of April, 1965 
the accused Nos. 2, 3 and 4 were azting 
in- concert and had something common 
in their mind. It would also show che 


` presence of the accus2d No. 2 w-th a’ 


knife at the incident cf the 16th April, 
1965 and his threatening the deceased 
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with the knife and the acts and words 
used by the accused No. 4 Mohammad 
Noora inspiring the accused No. 2 and 
some other persons who were with 
him to beat and kill Mohammad 
Yahya, the subsequent utterances of 
the accused No. 4 when the deceased 
returned from Bomaby on the night 
of the 17th of April, 1965, the follow- 
ing of the deceased Mohammad Yahya 
by the accused No. 4 along with two 
persons when Mohammad Yahya 
went out to have a paan, thė death of 
Mohammad Yahya soon thereafter, 
then running of the four persons from 
the scene of the offence, the accused 
No. 3 misleading the police constable 
with respect to the incident, the ac- 
cused Nos. 1 and 2 running away from 


` the scene of the offence eluding the 


police constables, the accused No. 1 
being caught after some struggle near 
the Municipal Office and found with 
his clothes stained with blood and 
having a knife in his shirt pocket, .all 
these circumstances, taken together, 
would show that the accused Nos. I to 
4 must have met previously before 
causing of the injuries to deceased and 
must have hatched out a plan of caus- 
ing the death of the deceased or caus- 
ing at least. grievous injuries to the 
deceased. Otherwise the presence of 


-all the four accused near the scene of 


the offence at the time the incident 
occurred cannot be satisfactorily ex- 
plained. The accused No. 4 had known 
that the deceased had returned from 
Bombay ‘and the ominous words he 
used while asking his nephew Lateef to 
get down from the cot would suggest 
that he had still in mind that idea of 
doing away with the deceased and 
must have collected the other collea- 
gues of his to carry out the plan which 
must have been hatchec out prior to 
the incident. That inference can rea- 
sonably be drawn from the circum- 
stances established-in the case and it is 
in pursuance of that pre-planning to 
do away “with the deceased, all the 
four accused must have followed the 
deceased when he went out that night 
and the deceased was stabbed by at 
least some of these accused persons”. 

The High Court also believed the evi- 
dence of Noorjehan (F. W. 11) and 
Jaitunbi, (P. W. 5). In its ‘opinion’ 
though these two witnesses were, to 
a certain extent, interested their evi- 
dence appeared to it to be natural and 
its tenor did not show that they were 
deposing falsely. On a consideration 
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of the entire material on the record 
the High Court felt that all the four 
accused persons must have hatched a 
plan to commit the murder of Mohd. 
Yahva after his return from Bombay 
and it was in pursuance of this con- 
spiracy that Mohd. Yahya was mur- 
dered on the night of April 17, 1965. 
The Court took into account the facts 
that accused No. 1 was caught after 
some chase near the scene of occur- 
rence, accused No. 2 was identified 
though he had made good his escape, 
accused No. 3, who was also identified 
by deseription, tried to mislead the 
police constables, and that accused 
No. 4 was seen following the deceased 
just before the murder with two or 
three persons. On this material the 
High Court upheld the appellant’s con- 
viction. 


8. - Under Article 136 of the 
Constitution, this Court does not 
normally proceed to review and ap- 
praise the evidence for itself and the 
conclusions of the High Court on 
questions of fact on appreciation of 
evidence are considered to be final. 
This is so even if this Court were to 
feel that a different view of the evi- 
dence is possible. But in this case, as, 
it was represented that the evidence 
on the record does not support the 
conclusion of the High Court and that 
grave and substantial injustice had 
been caused, we undertook to go into 
the evidence, with the help of the 
counsel for the parties, to satisfy our- 
selves if there is any sufficient ground 
for interference on appeal by special 
leave. Hari Chavan, (P. W. 13), has 
deposed that on April 16, 1965 at about 
10.30 P. M. the appellant, while 
standing near the steps of Mohd. 
Yahya’s house, exhorted three of his 
companions, one of whom was accused 
No. 2 who had a knife in his hand, to 
beat the deceased: the actual words 
used being, “Beat him: Kill him: I 
shall look to the consequences”, This 
evidence is corroborated by Laxmibai, 
(P. W. 7) and both of these witnesses 
have been believed by the High Court. 
Laxmibai (P. W. 7) actually saw the 
appellant with the two others follow- 
ing the deceased about 15 or 20 
minutes before the murder. We are 
unable to find any cogent ground for 
disagreeing with the High Court. On 
this evidence not only animus on the 
part of the appellant but also instiga- 
tion by him must be held to be fully 
established. This evidence would also 
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support the cherge of criminal eon 
spiracy against the appellant. Indeed, 


the evidence of Jaitunbi (P. W. 5) and 
Noorjenan (P. W. 1) also shows that 


- the appellant on April 16, 1965 and 


on the evening of April 17, on Mohd. 
Yahya’s return from Bombay and a 
short time before his murder, openly 
gave expression to his strong feelings 
of animosity against the deceased 
which leaves little doubt that he was 
thinking of doing away with Mohd. 
Yahya’s life. The admitted strained 
relations between the parties which 
reached the climax on April 16, 1965 
and the evidence just discussed, in our 
opinion, clearly establishes the com- 
plicity of the appellant in the murder 
of the deceased. The charges under 
Section 302 read with Section 109, 
I. P. C. and of conspiracy are thus 
fully supportable on the evidence. In 
regard to the charge under Section 302 
read with Section 34, I. . C. also 
Jaitunki (P. W. 5) has deposed that on 
the date of the occurrence at about 
9.30 P. M. the appellant asked his 
nephew Latif who was sleeping on the 
cot outside to go inside the house be- 
cause a dead body was to be kept on 
that cot. Thereafter it is in the evi- 
dence cf Laxmibai (P. W. 7), that the 
appellant accompanied by two per- 
sons followed the deceased when the 
letter went to the pan shop. About 
20 minutes later the news of Mohd. 
Yahya’s murder reached his house. 
From this evidence it seems highly 
probable that at the time of the actual 
murder of Mohd. Yahya the appel- 
lant was either present with the other} 
three co-accused or was somewhere 
nearby. But this evidence does not 
seem to be enough to prove beyond 
reasonaple doubt his presence at the 
spot in the company of the other ac- 
cused when the murder was actually) 
committed. For it may be that after 
leaving the house he stayed away and 
the persons actually taking part in 
the murder were only the other three 
co-accused. We are, therefore, inclin- 
ed to give to the appellant the bene- 
fit of doubt in regard to the charge 
under Section 302 read with Section 
34, I. P. C. This would, however, be 
of little practical benefit to the appel- 
lant because he has already been given 
the lesser sentence. This appeal is, 
therefore, accepted only to the extent 
that the appellant’s conviction under 
Section 302 read with Sec. 34 is set 
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aside. In all other respects this 
peal fails and is dismissed. 


Appeal partly allowed. 


ap- 


AIR 1971 SUPREME COURT 831 
(V 58 C 182) _ 
(From: Andhra Pradesh)* 

J. C. SHAH, G. K. MITTER, K. 5. 
HEGDE.. A. N. GROVER AND A. N. 
RAY, JJ. ; 
<- Kakinada Annadana Samajam ete. 
Appellants v. Commr. of Hindu Reli- 
gious & Charitable Endowments, Hyd- 


erabad & others, Respondents. ... V. 
Gopalarao, Intervener. 

Civil Appeals Nos. 1249-2251, 
1271, 1358, 1360, 1381, 1382, 1521, 
1522, 1544, 1612, 1668, 1669, 1879, 


1880, 1912, 1973 & 1974 of 1970, D/- 
2-12-1970. 

(A) Constitution of India, Arts. 19 
@ (f) and 31 — Office of hereditary 
trustee is not “property” within mean- 
ing of Article 19 (1) () or Article 31 
— W. P. Nos. 2871 of 1968 ete. D/- 31- 
12-1969 (A. P.) Reversed; AIR 1954 
Mad 385, Overruled. 


The hereditary trustees of the 
institutions generally have only a bare 
right to manage and administer the 
secular estate of the institution or the 
endowment and they do not have pro- 
prietary or beneficial interest ether 
in the corpus or in the usufruct of the 
estate. The position of a hered:tary 
trustee does not appear to be in any 
way different from that of a Dharam 
kartha or a mere manager or custo- 
‘dian of an institution or endowment. 
There is one exception only. The 
hereditary trustee succeeds tc the 
office as of right and in accordance 
with the rules governing succession. 
But in all other respects his duties and 
obligations are the same as that of 
Dharamkartha. A hereditary trustee 
cannot be equated to a Shebait of a re- 
ligious institution or a Mathadhipeti or 
the Mahant. The ingredients of both 
office and property, of duties and 
personal interest are olended together 
in the rights of a Mahant as aso a 
shebait and -a Mathadhipati. The 
position of Dharamkartha, on the 
other hand, is not that of a Shebzit of 
a religious institution or of the head 
of a math. These functionaries have 


*(Writ Petition Nos. 2871 of 196€ ete. 
D/- 31-12-1969 — Andh-Pra.) 
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a much higher right with larger power 
of disposal and administration and 
they have a personal interest of bene- 
ficial character. A bare right to 
manage an institution or an endow- 
ment cannot be treated as property 
within Article 19 (1) and Article 31. 
Consequently, the right of hereditary 
trusteeship is not property within 
meaning of Article 19 (1) (f) or any 
other “Article of the Constitution. 
W. P. Nos, 2871 of 1968, ete., ete. 
D/- 31-12-1969 (A. P.), Reversed; AIR 
1954 Mad 385, Overruled; Contrary 
observation in (1970) 2 SCR 424, held 
obiter, AIR 1963 SC 1638 and AIR 
1964 SC 1501, Rel. on. 

(Paras 7, 10 to 12) 


(B) Andhra Pradesh Charitable 
and Hindu Religious Institutions and 
Endowments Act (17 of 1966), Pre., 
Ss. 2 (15) and 15 — Restrictions im- 
posed by the Act on hereditary trustee 
are reasonable — Constitution of India, 
Art. 19 (5). 


Even assuming that the rights of 
hereditary trustee constitute, “pro- 
perty” their regulation by the relevant 
provisions of the Act is protected by 
Article 19 (5) as the restrictions im- 
posed are reasonable and are in the 
interest of the general public. W. P. 
Nos. 2871 of 1968, etc. D/- 31-12-1969, 
(AP), Affirmed. (Obiter). (Para 13) 


Cases Referred: Chronological Paras 


(1970) 2 SCR 424, Sambuda- 
murthi Mudaliar v. State of 
Madras 12 

(1964) AIR 1964 SC 1501 (V 51)= 
- (1964) 7 SCR 32, Raja Bira- 
kishore v. State of Orissa 11, 12 

(1963) ATR 1963 SC 1638 (V 50)= 
(1964) 1 SCR 561, Tilkayat Shri 
Govindlalji v. State of Rajasthan 


11, 

(1954) AIR 1954 Mad 385 (V 41)= 

ILR (1955) Mad 356, Narayanan 

Nambudripad v. State of Madras 8 
(1951) AIR 1951 SC 293 (V 38) 

= (1951) SCR 1125, Angurbala 

Mullick v. Debabrata Mullick 8 
(1943) AIR 1943 PC 89 (V 30)= 

ILR (1943) 2 Cal 137, Bhaba 

Tarini Debi v. Ashalata Debi 8 
(1936) AIR 1936 PC 318 (V 23)= 

(1936) 71 Mad LJ 740, Ganesh 

Chunder Dhur v. Lal Behary 

Dhur 8 
(1900) 27 Ind App 69 = ILR 23 

Mad 271 (PC), Gnanasambanda 

Pandara Sannadhi v. Velu Pan- 

daram 9 


12 
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(1872) 9 Beng LR 377 = 3 Sar 
85 (PC), Jatindra Mohan Tagore 
v. Ganendra Mohan Tagore 8, 9 

(1869) 6 Bom HCR 137, Krishana- 
bhat v. Kapabhat a 


In C. As. Nos. 1249 to 1251, 1360, 
1382, 1521 and -1522 of 1970: 
Mr. M. Natesan, Senior Advocaté, 
_ (Mr. A, Subba Rao, 
him), for Appellants: 


1974. of 1970: “Mr. À. Subba Rao, Advo- 
cate, for Appellants; In C. A. No. 1271 
of 1970: Mrs. Shyamla Pappu, M/s. 
Balaparameshwari Rao and Vineet 
Kumar Advocates,: for. Appellant; In 


C. A. No. 1358 of 1970: Mr. M. Nate- 


san, Senior Advocate, (Mr. A. V. V. 


Nair, Advocate, with him), for Appel- - 


lant; In C. A. No. 1663 of 1970: -K: 


Jayaram, Advocate, for Appellant; In. 


C. A. No. 1669 of 1970: Mr. 
san, Sr. Advocate, (Mr. K. Jayaram 
Advocate,. with him), for Appellant; 
In C. A. 1612 of 1970: A. V. Rangam, 
for Appellant; Mr. A. K. Sen, Sr. Advo- 
cate, (M/s. R. Venugopala Reddy and 
P. Parameswara Rao, Advocates, with 
him) for Nos. 1 to 4 (in'C. A. No. 1522 


M. Nate- 


of 1970), and for Nos. 1 and 2 (in C. A. 


No. 1669 of 1970) and in other Ap- 
peals, for Respondents; In C. A. No. 
1669 of 1970: Mr. P. Basi Reddy, Sr. 


Advocate, (Mr.. G. nla Rao, 
Advocate, with him), for Respondent 
No. 6; Mr. K. Rajendra Chowdhary, 


Advocate for Intervener. 


; The following - Judgment of the 
Court was delivered by _ 
GROVER, J.: These appeals by 


certificate are from a. common judg- 
ment of the Andhra - Pradesh High 


Court and involve the question of the. 


constitutionality of certain provisions 
of the Andhra Pradesh Charitable and 
Hindu Religious Institutions and 
Endowments Act, 1966 (Act 17 of 1966), 
hereinafter called the ‘Act’. 


_ 2 A number of petitions under | 
Article 226 of the Constitution were. 


filed before the High Court on behalf 
of the institutions of endowments some 
of which were public and some private 
in character. A few institutions were 
societies registered under the Societies 
Registration Act while others claimed 
to be religious endowments or public 
bodies like municipalities which were 

managing the institutions. We might, 
` for the sake of convenience state the 
facts in Civil Appeal No. 1360 of 1970. 
In the affidavit of Nalam Rama- 


Advocate, with’ 
In C. As. Nos. `` 
1381,. 1544, 1879, 1880, 1912, 1973 and, 


‘ing food and shelter to students 
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_ lingaiah it is stated that he is the here- 


ditary trustee of the Nalam Choultry 
and Vysya Seva Sadanam which are 
private trusts. They were founded by 


9. Fis ancestor in the year 1879 and 1920 


respectively. He had been the 
managing ‘trustee from 1943. The 
Choultry was endowed with immov- 


able property comprising an area of 
453 acres of ` land which: . by careful 


‘management was now fetching an -in- 


come of Rs. 40,000/-. Besides feeding 
the poor and affording’ 
facilities to pilgrims scholarships were 
being given to deserving students. The 
Sevasadan was endowed with huge 
properties which were fetching Rupees 
18,000/~ as incorne. The objects of this 
charity were ) to impart education 
and training in handicraft to women;: 
(2) to feed poor girls: (3) provide free 
shelter to women students and (4) run 
women’s Sanskrit School. At no time 
there had been any complaint abouť 
mismanagement of the aforesaid trust. 
A number of: other Choultries' were 


-also mentioned which were being 


managed -by the hereditary trustee or 
trustees. Some of them were provid- 
and 
travellers of all castes and creeds in- 


. cluding Muslims and Christians. Among 


the objects of some of the Choultries - 
was included the performing of pujas 
in temples. These Choultries were 
founded in the last century and ever- 
since their inception the members of 
tha.family of the founder or founders 
had been managing them. At no time. 
there had been any complaint of any 


.kind against the. management. On the 


contrary the hereditary ‘trustees ` had 
improved the endowment properties 
and added several. charitable activities 
to the existing .objects. 


-3. -The validity of the main 
provisions of the Act was challenged 
on the grounds that the office of the 
hereditary trusteeship was property 
within the meaning of Art. 19 (1) (f) 
and. that these provisions were ultra 


. vires and void as violative of that Arti- 


cles as also of Arts. 14, 25, 26 and 31 of 
the Constitution. On behalf of the 
respondents the position taken up was 
that ali the institutions in question 
were public and none of them was pri-~ 
vate in character that they were reli- 
gious and charitable institutions and 
endowments within the meaning of the 
Act. It was denied that the office of 
hereditary trustee was property within 
the meaning of Art. 19 (1) ($) or that 


free lodging. ` 
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there was infringement of any of the 
fundamental rights mentioned in the 
various petitions. It was maintaned 
that the hereditary trustees etc. had 
only a bare right to manage the affairs 
of the institution and the secular mat- 


ters which could not be regarded as- 


property within the meaning of -the 
aforesaid Article. 

4. -The High Court formea 
five questions for decision but it is 
unnecessary to mention or go inte all 
of them as the matters in controvarsy 
before us relate to two of these ques- 
tions. These are (1) whether on the 
facts and in the circumstances the 
office of hereditary trusteeship is.or is 
not property within the meaning of 
Art. 19 (1) (Ê) and Art. 31 and (2) whe- 
ther all or any of the material provi- 
sions of the Act are hit by Art. 14, 19 
(1) (£), 25, or 31. The High Court was 
of the view that the office of heredi- 
tary trustee was property within the 
meaning of Art. 19 (1) . (f). It was, 
however, held that the impugned pro- 
visions only imposed reasonable rest- 
rictions on the exercise of the right of 
the trustees, in-the interest of gereral 
public and good administration of the 
public institution. It was further found 
that none of the impugned provisions 
were violative of Arts. 14,19 (1) (8, 
25, 26 and 31 of the Constitution. Ac- 
cording to the High Court the matarial 
provisions of the Act were only int2nd- 
edto regulate and ensure proper, effi- 
cient and better administration and 
management of the institution. All the 
writ petitions were dismissed. 


5. The learned counsel for the 
appellants has invited our attenticn to 
the various sections of the Act but has 


confined his challenge mainly to the. 


provisions contained in S. 15 read with 
Ss. 17, 27, 97 and 36 of the Act. We 
may advert to the main provisions and 
the general scheme of the Act. Accord- 
ing to the preamble the Act has been 
enacted to consolidate and amend the 
law relating to the administration and 
governance of charitable and Hindu 
religious charitable institutions anc en- 
dowments in the State of. Andhra Pra- 
desh. It applies to all public charita- 
ble institutions and endowments cther 
than wakfs governed by the provisions 
of the Wakf Act 1954. According to 
the explanation to S. 1 (3) (a) the ex- 
pression “charitable institutions and 
endowments” shall include every cha- 
ritable institution or endowment the 
administration of which is, for the time 
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being, vested in any department of 
Government or civil court, Zila Pari- 
shad or other local authority or any 
company, society, organisation, institu- 
tion or other person. The act also ap- 
plies to all Hindu puklice religious 
institutions and endowmeėnts. “Chari- 
table endowment” has been defined by 
S. 2 (3). to mean all property given or 
endowed for any charitable purpose. 
‘Charitable institution” has been de- 
fined -by S. 2 (4) to mean any establish- 
ment, undertaking organisation or 
association formed for a charitable 
purpose and includes a specific en- 
dowment. Various sub-clauses of S. 2 
define “charitable purpos2”, “Commis- 
sioner”, “Executive Officer”, ‘Heredi- 
tary Office-holder”, “Hereditary 
Trustee”, “religious charity”, “religi- 
ous endowment”, “specified endow- 
ment”, etc. The definiticn of “heredi- 
tary trustee” contained in sub-clause 
(15) and a “trustee” in sub-clause (28) 
may be reproduced: 


““Hereditary trustee” means the 
trustee of a charitable or religious 
institution. or endowment the succes- 
sion to whose office devolves accord- 
ing to the rule of succession laid down 
by the founder or according to usage 
or custom applicable to the institution 
or endowment or according to the 
law of succession for the time being 
in force as the case may be.” 


“"Trustee” means. any person 
whether known as mathadhipati 
mohant, dharamakarta, mutwalli, 


muntazim, or by any other name, in 
whom either alone or in association 
with any other person, the administra- 
tion and management of a charitable 
or religious institution or endowment 
are vested: and includes a Board of 
Trustees”, 


Chapter II deals with the appointment 
of Commissioner, Joint Commissioners 
etc., and their powers and functions. 
Section 6 provides for preparation and 
publications of list of charitable and 
religious institutions and endowments 
on the basis of income. By Section 7 
the Commissioner is to be a corpora- 
tion sole having a perpetual succes- 
sion and common seal. Section 8 pro- 
vides that subject to other provisions 
of the Act the administration of all 
charitable and Hindu religious institu- 
tions and endowments shall be under 
the general superintendence and con- 
trol of the Commissioner and such 
superintendence and control shall in- 
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‘clude the power to pass any order 
which might be deemed necessary to 
ensure that such institutions and 
endowments are properly administer- 
ed and their. income is duly appro- 
priated for the purpose for which they 
are founded or exist.. Section .12 em- 
“powers the Commissioner to enter and 
inspect institutions and endowments. 


Chapter III relates to administration- 


and management of charitable. and 
Hindu religious institutions and 
endowments. Section 14 declares that 
all properties belonging to or given or 
endowed to a charitable or religious 
institution or. endowment shall vest in 
the charitable or religious institution 
or endowment as the case may be. It 
is ‘unnecessary to set out Section 15 
in extenso: It provides for the con- 
stitution of a Board of trustees, whose 
number has been specified, in respect 
of charitable or religious institution or 
endowments of the various categories 
mentioned in the section. The power 
to constitute the Board has been con- 
ferred on the Government, Commis- 
sioner, Deputy Commissioner or the 
Assistant Commissioner, as the case 
may be. It is discretionary where 
there is a hereditary trustee but a 
Board must be constituted in every 
other case. In making the appoint- 
ment of trustees it has been. enjoined 
that due regard should be given to the 
religious denomination or other sec- 
tion thereof to which the institution 
belongs or the endowment is made and 
wishes of the founder. All properties 
belonging to the institution or endow- 
ment. shall stand transferred to such 
Board of trustees or trustee, as. the 
case may be. Section 16 gives the dis- 
qualifications for trusteeship. Sec- 
tion 17 deals with the appointment of 
a Chairman of the Board of trustees. 
It has been provided, inter alia, that 
where there is only one hereditary 
trustee he shall be the Chairman. 
Where there are more than one the 
Government ete, may nominate by 
rotation one of them to be the Chair- 
man. Section 22 gives the duties of 
the trustee. He is bound to produce 
books, accounts, returns ......... relating 
fo the administration of the institu- 
tion or endowment for inspection by 
the Commissioner and other function- 
aries whenever required to do so. 
Section 27 provides for the appoint- 
ment of the Executive Officer by the 
Government and the Commissioner 
respectively. It also lays down the 
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duties of the Executive Officer. It is 
declared that the Executive Officer 


shall be the employee of the Govern- 
ment who shall determine the condi- 
tions of his service. Section 31 lays 
down how the’ vacancies amongst: the 
office-holders or servants of charitable 
or religious institution or endowment 
have to be filled up by. the trustees. 
Section, 32 deals with the punishment 
cf office-holders and servants. The 
general control vests in the trustees 
who can take disciplinary action in 
accordance with the prescribed proce- 
dure for the various matters men- 
tioned in sub-section (1). In case of 
an institution or endowment whose 
annual income exceeds two lakhs the 
power to impose any penalty has been - 
conferred on the Executive Officer. 
Section 35 gives power to the Execu- 
tive Officer not to implement orders 
or resolutions of the trustee or Board 
of Trustees in certain cases. Section 36 
gives overriding effect to the pro- 


_visions of Chapter III over the existing 


corresponding provisions. Chapter IV 
deals with registration of charitable 
and religious institutions and endow- 
ments; Chapter V with muths and 
endowments attached thereto; Chapter 
VII with budget, accounts and audit; 
Chapter VHI with finance; Chapter X- 
with alienation of immovable pro- 
perty and resumption of Inam Lands; 
Chapter XII with inquiries and Chap- 
ter XIII with appeals, revisions and 
review, etc. Section 95 empowers the 
Government to dissolve the Board of 
Trustees in certain cases and Sec. 97 
enables it to appoint a specific autho- 
rity where the board of trustees has 
ceased to function or has been dissolv- 
ed. Section 102 is in the following 
terms: 

“Nothing in this Act shall— 

(a) save as otherwise expressly 
provided in this Act or the rules made 
thereunder, affect any honour, emolu- 
ments or perquisites to which any 
person is.entitled by custom or other- 
wise in any charitable or religious 
institution or endowment, or its esta- 
blished usage in regard to any other 
matter, or 

(b) authorise any ecrierene with 
the religious or spiritual functions of 
the head of a math including those 
relating to the imparting of religious 
instruction or the rendering of spiri- 
tual service” 


Under Section 110, Sections 92 and 93 
oz the Code of Civil Procedure, 1908 
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can no longer be applicable to cherit- 
able institutions and Hindu relig.ous 
institutions and endowments to which 
the Act applies. 


6. The main stress, on behalf 
of the appellants, has been laid on 
the effect of the provisions of the Act 
and in particular Section 15 read with 
the other sections mentioned before on 
the office of the hereditary trustee. 
It has been contended that a heradi- 
tary trustee has to manage the institu- 
tion or the endowment in accordance 
with the directions of the founder. 
It was his duty and responsibility to 
appoint the staff and take disciplinary 
action whenever necessary and to 
regulate the expenditure and carry 
out generally the objects of the ckari- 
table institution or endowment. By 
the appointment of a Board of trustees 
the hereditary trustee can no longer 
manage and exercise control over the 
institution alone or in association with 
other hereditary trustees. He has to 
share the management and responsibi- 
lity with other members of the Board 
who may be drawn from the section 
or faction which may be politically 
motivated and may be hostile to him. 
The appointment of the Board, it is 
pointed out, rests with the Govern- 
ment, the Commissioner or the Deputy 
Commissioner, as the case may be and 
although hereditary trustee or trustees 
have to be included in the Board, the 
entire administrative power is vested 
in the Executive Officer. This ofticer 
is a permanent Government servant 
and the Board or the trustee cannot 
either remove him or take any dis- 
ciplinary action against him ~waich 
means that the Board or the trustee 
cannot exercise any effective cortrol 
over him. The Executive Officer can 
in certain eventualities even refus2 to 
implement orders of the Board. The 
_ hereditary trustee has thus been left 
only with what may be called the 
“husk of the title’ and his right to 
hold property has been seriously 
interfered with. 

Te The first and the main ques- 
tion is whether the office of the 
hereditary trustee is “property” with- 
in the meaning of Art. 19 (1) ®. 
For the reasons, which will be presant- 
ly stated, we are unable to agree with 
the High Court that the office of 
hereditary trustee is “property” with- 
in that Article. 

8. The view that the office of 
hereditary trustee was itself “>ro- 
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perty” within Article 19 (1) (f) even if 
no emoluments were attached. to it 
found favour with many High Courts. . 
We need refer only to the leading 
judgment of a Division Bench of the 
Madras High Court in Kidangazhi 
Manakka Narayanan Nambudripad v. 
The State of Madras, ILR (1955) Mad 
356 = (AIR 1954 Mad 385). The line 
of reasoning which prevailed was that 
the office of hereditary trusteeship 
descended like partible vroperty on 
the heirs of a trustee and even females 
were entitled to the office if they 
happened to succeed as heirs. The 
rule in the Tagore case, (1872) 9 Beng 
LR 377 (PC), has been applied to the 
devolution of the office of hereditary 
trustee as if it was property; (vide 
Ganesh Chunder Dhur v. Lal Behary 
Dhur, (1936) 71 Mad LJ 740 = (AIR 
1936 PC 318) and Bhaba Tarini Debi 
v. Asha Lata Debi, ILR (1943) 2 Cal 
137 = (AIR 1943 PC 89) both decisions 
of the Privy Council). Support was 
also sought from the observations in 
Angurbala Mullick v. Debabrata 
Mullick, (1951) SCR 1125 = (AIR 1951 
SC 293) relating to the office of a 
Shebait which was held to be pro- 
perty. Another reason given was that 
“property” in Article 19 {1) (f) was of 
wide import and was of sufficient am- 
plitude to take in hereditary trustee- 
ship. 

9. The High Court in the judg- 
ment under appeal delved into the 
history and the background in which 
hereditary office had been equated to 
property in Hindu Law. Starting 
from Krishnabhat v. Kapabhat, (1869) 
6 Bom HCR 137 most of the later 
decisions of the Privy ‘Council and 
the High Courts were discussed. We 
need refer only to Gnanasambanda 
Pandara Sannadhi v. Velu Pandaram, 
(1900) 27 Ind App 69 (PC) in which 
their Lordships pointed out that the 
rule in Tagore’s case, (1872) 9 Beng LR 
377 (PC) that all estates of inheritance 
created by gift or will so far as they 
were inconsistent with the general law 
of inheritance were void was applicable 
“to an hereditary office and endow- 
ment as well as the other immoveable 
property.” 

10. In cases in which the office 
of hereditary trusteeship has been 
held to be property within the mean- 
ing of Article 19 (1) (£) the true cha- 
racter and incidents of that office do 
not appear to have been fully kept in 
view. It was common ground before 
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the High Court and has not been dis- 
puted before us that the hereditary 
trustees of the institutions with which 
we are concerned have only claimed 
a bare right to manage and administer 
the secular estate of the institution or 
the endowment and in no case any 
hereditary trustee has claimed pro- 
prietary or beneficial interest either in 
the corpus or in the usufruct of the 
estate. The position of a hereditary 
trustee does not appear to be in any 
way different from that of a Dharam- 
kartha or a mere manager or custo- 
dian of an institution or endowment. 
There is one exception only. The here- 
ditary trustee succeeds to the office as 
of right and in accordance with the 
rules governing succession. But in all 
other respects his duties and obliga- 
tions are the same as that of Dharam- 
kartha. No one has ever suggested 
that a hereditary trustee can be equat- 
ed to a Shebait of a religious institu- 
, {tion or Mathadhipati or the Mahant. 
The ingredients of both office and pro- 
perty, of duties and personal interest 
are- blended together in the rights of 
a Mahant as also a Shebait and a Ma- 
thadhipati. The position of Dharam- 
kartha, on the other hand, is not that 
of a Shebait of a religious institution 
or of the head of a math. These func- 
tionaries have a much higher right 
with larger power of disposal and ad- 
ministration and they have a personal 


interest of beneficial character; (See 
Srinivasa Chariar v. Evalappa 
Mudaliar). There would thus be no 


justification for holding that since the 
office of the aforesaid functionaries has. 
been consistently held by this Court 
to be property the office of- a heredi- 
tary trustee is also property within 
Article 19 (1) ($. i 


1i. In Tilkayat Shri Govind- 
Talji v. State of Rajasthan, (1964) 1 
SCR 561 = (AIR 1963 SC 1638) the 
distinction between the office of 


mahant and that of the Tilkayat of 
clearly . 


Nathdwara temple was 
enunciated. It was pointed out that 
the mahant or Shebait was entitled to 
be maintained out of the property of 
the math or the temple. The Tilkayat 
never used any income from the pro- 
perty of the temple for his personal 
needs or private purposes nor did he 
claim any property interest therein. 
What he claimed was merely the right 
to manage the property, to create 
‘leases in respect of it in a reasonable 
manner and the right to alienate it 
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for the purposes of the temple. These 
rights were exercised by him under 
the absolute and direct supervision of 
the Durbar of Udeipur. It was laid 
down by this Court that the afore- 
said rights could not be equated with 
the totality of the powers generally 
possessed by the mahant or the 
Shebait. In our judgment the heredi- 
tary trustee cannot in any way claim 
eny higher rights of managing the 
properties of the institution or the en- 
dowment than the Tilkayat. His 
rights fall far short of those of the 
Mahant and the-Shebait. It may be 
that in the case of the Tilkayat his 
rights were governed by the firman 
issued by the Durbar which had the 
force of law but the ratio of decision 
essentially is that a bare right to 
manage an institution or an endow- 
ment cannot be treated as property 
within Article 19 (1) and Article 31. 
In Raja Birakishore v. State of Orissa, 
(1964) 7 SCR 32 = (AIR 1964 SC 1501) 
the constitutionality of Shri Jagannath 
Temple Act, 1954 (Act 2 of 1955) was 
challenged. The attack was based 
mainly on the ground that that Act 
took away the perquisites of Raja of 
Puri which had been found to belong 
to him in the record of rights. The 
Raja had two-fold connection with the 
temple. In the first place he was the 
Advyasevak i. e., the Chief Servant of 


` the temple and in that capacity he had 


certain rights and privileges. He was 
also the sole superintendent of the 
temple and was incharge of the 
management of the secular affairs of 
the temple. After reviewing the pro- 
visions of Act 2 of 1955 this Court 
observed that it provided for the 
management of the secular affairs of 


the temple and did not interfere with 


the religious affairs thereof. The rights 
which the Raja possessed had been 
exercised by the predecessor also but 
kecause he had been deprived only of 
the rights of management which carri- 
ed no beneficial interest in the pro- 
perty the attack based ‘on the provi- 
sions of Arts. 19 (1) (£) and 31 (2) could 
not be sustained. One of the features 
common to that case and the present 
one is that the management had been 
transferred from the sole control of 
the Raja to the control of a committee. 
This was regarded as a purely secular 
function which did not carry with it 
any right to property and could not be 
hit by Art. 19 (1) (5). 
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12. It is true that in the letest 
decision of this court in Sambuda- 
murthi Mudaliar v. State of Macras, 
(1970) 2 SCR 424, it was taken tc be 
well established that the office of a 
hereditary trustee is in the nature of 
“property” and this is so whether the 
trustee has beneficial interest of some 
sort or not. This observation, we ap- 
prehend, was not necessary for a ceci- 
Sion of that case. There the question 
was whether the appellant was a here- 


ditary trustee -.within the mean- 
ing of Section 6 (9) of the 
Madras Act 1961 and there was no 


discussion or determination of the 
point that the office of the heredisary 
trustee was property within Art. 19 
(1) () or any other Article. Nor do 
we consider that the various 
pronouncements of the Privy Coun- 
cil that the rule in the Tagore 
case, (1872) 9 Beng LR 377 (PC) ap- 
plies to succession of hereditary trus- 
tees can afford much assistance in 
deciding whether an office holder who 
has a bare right of management can 
claim to have any right or interest in 
the nature of property within the 
meaning of Art. 19 (1) (f). Following 
the principles laid down in the Til- 
kayat, (1964) 1 SCR 561 = (AIR 1963 
SC 1638) and Raja Birakishore, (1964) 
7 SCR 32 = (AIR 1964 SC 1501) cases 
we are unable to endorse the view that 
the office of hereditary trusteesh=p is 
property within Art. 19 (1) (£) or. any 
other Article of the Constitution. 


13. -We may add that even if it 
was held that the rights in question 
constituted “property” their regulation 
by the relevant provisions of the Act 
would undoubtedly be protected by 
Art. 19 (5). We have no hesitaticn in 
concurring with the decision of the 
High Court that restrictions which 
have been imposed by the pro- 
visions of the Act on the hered:tary 
trustees are reasonable and are ir the 
interest of the general public The 
power to appoint non-hereditary tru- 
stees or Executive Officers where there 
is already a hereditary trustee or tru- 
stees notwithstanding there is no mis- 
management is only for the purpose of 
ensuring better and efficient adminis- 
tration and management of the insti- 
tution or endowment. Non-hered-tary 
trustees have been associated witk. the 
hereditary trustee who has not been 
removed from his office. As a matter 
of fact complete safeguards have been 
provided for ensuring that he recains 
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his office. He or one of the hereditary 
trustees has to be the Chairman of the 
Board. He has various powers under 
the provisions of the Act already notic- 
ed. All that can be said is that instead 
of managing the institution alone he 
has to administer it in collaboration 
with other trustees who are non-here- 
ditary. In matters of religion such a 
puja, dittam, rituals ete. there can be 
no interference. It has been provided 
in categorical terms that the same 
must be continued to be performed ac- 
cording to Agansastras or usage or cus- 
tom prevalent in the institution. It is 
only the secular aspect that has been 
touched and there can be no 
manner of doubt that the same has 
been done in interest of better and 
efficient administration. It must be 
remembered that the legislation relat- 
ing to public and charitable institu- 
tions or endowments has taken place 
as a result of careful deliberation by 
high powered bodies. 

14, In the report of the Hindu 
Religious Endowment Commission pres- 
cribed over by Dr. C. P. Ramaswami 
Iyer which was appointed in March 
1960 it has been pointed out that legis- 
lation relating to endowments became 
necessary in the States as a result of 
the almost invariable mismanagement 
of the endowment properties of tem- 
ples by the trustees, misappropriation 
of the funds of the endowment for 
purposes unconnected with the origi- 
nal aims and objects of such endow- 
ments, utilisation of funds of the en- 
dowment by the trustees or managers 
for their personal purposes ete. All 
this fully supports the dacision of the 
High Court that the restrictions which 
have been placed on the hereditary 
trustees as also on others in whom the 
management of the institution in ques- 
tion vests are reasonable and in the 
public interest. Thus the appellants 
cannot succeed on the principal point 
which has been argued before us. 


15. A faint attempt was made 
to sustain the attack under Arts. 14 
and 26 (d) of the Constitution but 
finally hardly any arguments were ad- 
dressed worth noticing on these points. 
It is unnecessary to deal with indivi- 
dual appeals some of which were filed 
by societies registered under the Soci- 
eties Registration Act ie. Civil Appeal 
No. 1249 of 1970, C. A. No. 1271 of 1970 
by the Municipal Council, Visakhapat- 
nam, related to the Turner’s Choultry 
which, according to the Municipal 
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Council, was its private property. So 
far as the validity of the impugned 
provisions is concerned the same must 
be sustained in these cases on the 
same reasoning as in the case relating 
to the hereditary trustee. The High 
Court has rightly left open the ques- 
tion whether the Turner’s Choultry 
is a private or a public charitable insti- 
tution. This the Municipal Council is 
entitled to agitate before the Deputy 
Commissioner under S. 77 of the Act. 
Before the High Court some of the 
Writ Petitioners had claimed that their 
institutions were religious deno- 
minations within Article 26 and were 
therefore entitled to the protection 
guaranteed by that Article. The High 
Court has, quite rightly, observed that 
these matters should be agitated in a 
proper forum and they have been left 
open for determination if and when 
so desired. This indisputably was the 
“correct course to follow. 


16. The appeals fail and are 
dismissed with costs. One set of hear- 


ing fee. 
‘Appeals dismissed. 
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(A) Trade and Merchandise Marks 
Act (1958), Section 56 (2) — “Aggriev- 
ed person” — Expression includes 
person who has, before registration, 
used trade mark in question as also 
person against whom infringement 
action is taken or threatened. 

(Para 9) 

(B) Trade and Merchandise Marks 
Act (1958), Sections 32 (c), 9 (3) — 
Word “distinctive” is used in See. 32 
{c) in same sense as is used in Sec. 9 
(3) — Expression “for the purpose of 
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this Act” in Section 9 (3) indicates that 
word “distinctive” has uniform mean- 
ing all throughout the Act. 
(Para 9) 
(C) Trade and Merchandise Marks 
Act (1958), Sections 32 (c), 56 — Pre- 
sumption under Section 32 as to regis- 
tered trade mark — Rebuttal on 
ground that mark is not distinctive — 
Fact that mark is not distinctive must 
exist as on date of filing rectification 
application under Section 56 and not 
on date of registration. 


While Clause (b) of Section 32 
relates to facts existing at the time of 
and after registration Clause (c) relates 
to facts which are  post-repistration 
facts, existing at the date of the com- 
mencement of rectification proceed- 
ings. If the trade mark at such date 
is not distinctive in relation to the 
goods of the registered proprietor, the 
rule as to conclusiveness enunciated in 
Section 32 would not apply. There- 
fore, a person can apply for cancella- 
tion on the ground that the trade 
mark in question was not at the date 
of the commencement of the rectifica~ 
tion proceedings distinctive in the 
sense of Section 9 (3). The burden of 
proof, however, in such a case is on 
the applicant applying under Sec- 
tion 56. (Paras 9, 11) 


(D) Trade and Merchandise Marks 
Act (1958), Sections 2 (j), 9 (3) — 
Trade mark consisting of numeral — 
It can be distinctive — Registration of 
numerals not limited to textile goods 
— Registrable for other goods also on 
proof of extensive use. (Point conced- 
ed). (Para 10) 

(E) Trade and Merchandise Marks 


Act (1958), Sections 11 (e), 32 (b) —° 


Registration of non-registrable trade 
mark, jt not being distinctive — Rule 
under Section 32 as to its conclusive- 
ness — Applicability — Clause (e) of 
Section 11 — Construction of. 


The true construction of Clause (e) 
of Section 11 is that even assuming 
that the trade marks in question were 
not distinctive and for that reason not 
registrable as not falling within Sec- 
tion 9 that fact by itself would not 
mean that they became disentitled to 
the protection in a Court. Therefore, 
the rule as to conclusiveness of the 
validity of registration embodied in 
Section 32 applies even to those cases 
where if full facts had been ascer- 
tained at the time of the registration 
that registration would not have been 
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allowed provided of course that it 2oes 
not offend against the provisions of 
Section 11, i e, in addition to the 
matters in Clauses (a) to (d) in Sec- 
tion 11 be disentitled to protection in 
a Court. Clause (e) of Section 11 
deals with prohibition and not 
requisites of registration. There?ore, 
although a mark cannot be registered 
for instance, because it is not distinc- 
tive es provided by Section 9, such 
a mark is not for that reason only 
one the registration of which is pro- 
hibited by Section 11. The Seetion 
lays down positive objection to r=gis- 
tration and not to mere lack of qulifi- 
cation. This is clear from Clause (e) 
of Section 11, which uses the expres- 
sion “disentitled to protection”, and 
not the expression “not entitled to pro- 
tection’ The former contemplates 
some illegal or other disentitlement 
inherent in the mark itself. (1913) 35 
RPC 185, Rel. on. (Paras 14, 16) 


(F) Trade and Merchandise Marks 
Act (1958), Section 32 (e) — Distinc- 
tiveness of trade-mark — Loss ci — 
Cancellation of registered trade mark 
on ground under Section 32 (:)— 
When possible. 

The principle underlying Cl (c) 
of Section 32 is that the property in a 
trade mark exists so long as it con- 
tinues to be distinctive of the goocs of 
the registered proprietor in the eyes 
of the public or a section of the pub- 
lic. If the proprietor is not :n a 
position to use the mark to distinzuish 
his goods from those of others or has 
abandoned it or the mark has become 
so common in the market that it has 
ceased to connect him with his goods, 
there remains no justification im re- 
taining it on the register. The dis- 
tinctiveness of the trade mark in rela- 
tion to the goods of a registered pro- 
prietor of such a trade mark may be 
lost in a variety of ways, e. g., by the 
goods not being capable of being dis- 
tinguished as the goods of such = pro- 
prietor or by extensive piracy sc that 
the marks become publici juris. 

(Para 17) 


Where the evidence does not show 
that there were repeated breaches of 
registered trade mark which went un- 
challenged though known to pro- 
prietor, the mere fact that the trade 
mark was also used by other person 
would not, in absence of proof that 
use was substantial, attract Clause (ce) 
of Section 32 so as to disentitle the 
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registered ‘proprietor from claiming its 
exclusive use. (Para 17) 


(G) Trade and Merchandise Marks 

Act (1958), Section 32 (e) — Expression 

“commencement of proceedings” — 
Interpretation of. 


Under Section 32 (c) the marks 
have to be distinctive at the commence- 
ment of the proceedings. Prima facie, 
the expression “commencement of the 
proceedings” means the commencement 
of preceedings in which the question 
as to the conclusive character of the 
registration, as laid down in Section 32, 
arises. Such a question may arise in 
a suit for infringement of the trade 
mark in which the registered proprie- 
tor may rely on Section 32 to prove 
his title to the registered trade mark 
as also in rectification proceedings 
filed as: a result of such a suit or 
otherwise, and the period of seven 
years would have to be calculated 
according to the particuler proceedings 
in which the conclusive nature of the 
validity of registration is relied on: 

(Para 17) 


(H) Trade and Merchandise Marks 
Act (1958), Section 32 (ce) — Infringe- 
ment of registered trade mark — 
Negligence to proceed against — When 
eee to abandonment of trade 
mark. 


Mere neglect to proceed does not 
necessarily constitute abandonment if 
it is in respect of infringements which 
are not sufficient to affect the distinc- 
tiveness of the mark even if the pro- 
prietor is aware of them. Where 
neglect to challenge irfringement is 
alleged, the character and extent of 
the trade of the infringers and their 
position have to be reckoned in consi- 
dering whether the registered pro- 
prietor is barred by such neglect. 

(Para 17) 

@ Trade and Merchandise Marks 
Act (1958), Section 56 — Power to 
rectify is discretionary — Order allow- 
ing or refusing rectification — Appeal 
against — No interference when dis- 
cretion is properly exercised. 

(Para 18) 
Cases Referred: Chronological Paras 


(1954) 1954 Ch 50 = (1953) 2 All 

ER 1160, Reuter v. Mulhens 10 
(1918) 35: RPC 185 = (1918) 2 

Ch 207, Imperial Tobacco Co. 


Ltd. v. De Pasquali & Co. 15 
(1897) 14 RPC 37 = (1897) 1 


Ch 71, Rowland v. Mitchell — 17 
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(1893) 10 RPC 217 = (1893) 2 
Ch 567, Paine & Co. v. Daniells 
& Sons’ Brewaries Ltd. 
(1879) 27 WR 456, Re Farina 
(No. 2) 17 


Mr. S. T. Desai, Senior Advocate 
(Mr. Naunit Lal, Advocate, with him), 
for Appellants; Mr. C. B. Agarwala, 
Senior Advocate (M/s. K. P. Gupta 
and R. C. Chadha, Advocates, with 
him), for Respondent No. 1 (in 
both the Appeals). : 


The following Judgment of the 
Court was delivered by 

SHELAT, J.:— These two mi, 
under certificate, are direċted against 
the common judgment and order of 
the High Court of Punjab, dated Feb-, 
ruary 25, 1965, passed in four Letters 
Patent appeals filed by the two appel- 
lants-companies and the respondent- 
company against the judgment and 
order of a learned Single Judge of the 
High Court. 

2. The said appeals were the 
outcome of two applications filed in 
the High Court under Section 111 of 
the Trade and Merchandise Marks 
Act, XLII of 1958 (referred to here- 
inafter as the Act) for rectification of 
-the register in respect of two register- 
ed Trade Marks, Nos.. 161543 and 
161544, registered on November 20, 


1953 in respect of cycle bells manu-- 


factured by the respondent-company. 
Registered Trade Mark No. 161543 was 
the numeral ‘50’ and Trade Mark No. 
161544 was the figure ‘Fifty’. 

3. The two appellants com- 
panies carry on business in Kapurthala 
in Punjab. One of them the National 
Bell Co. Ltd., claimed to be manu- 
facturing bells with numerals 33’, 50’, 
‘5P and ‘40’ inscribed on them since 
1957, and the other M/s. Gupta Indus- 
trial Corporation since 1947 with 
numerals, ‘20’, ‘50’ and ‘60’ inscribed 


on cycle bells manufactured by it. The - 


two applications for rectification arose 
out of suit filed in the. District Court, 
Lucknow by the respondent-company 
against the two appellant companies 
on the ground of infringement of its 
said registered trade marks the nume- 
ral ‘50’ and the figure ‘Fifty’. On 
April 24, 1961 the District Court stay- 
ed the said suits at the instance of the 
appellant companies giving them time 
for filing the said rectification appli- 
cations in the High Court. 

4, The grounds alleged in the 
‘applications were (1) that the numerals 


-Lucas or any other 


_ther found that Clause 


A.I. R. 


‘50’ and the word ‘Fifty’ were com- 
mon to the trade at the time of the 
original registration and were there- 
fore not distinctive of the bells manu- 
factured by the respondent- company, 
(2)-that many other manufacturers in 
the market were using the numeral 
‘50 and word ‘Fifty’ on or in relation 
to cycle: bells, and therefore, the dis- 
tinctiveness of the said’ marks in rela- 
tion to..the bells manufactured by the 
respondent-company, if any, had been 
lost, (3) that the respondent-company 
did not get the registration of these 
marks with any bona fide intention of 
using them in relation to their cycle 
bells and-that in fact there had been 
no bona fide use -of ‘the said trade 
marks in relation to their goods before 
the date of the applications. They 
also alleged that the respondent-com- 
pany had fraudulently declared at the 
time of registration that they were the 
originators or proprietors of the said 
two marks ‘50’ and ‘Fifty’. Both sides 
led evidence, oral and documentary, 
the latter including several price-lists 
from the possession of some of the 
dealers in cycle spare parts. 


5. The learned Single Judge, 
who in the first instance tried the ap- 
plications, found on a consideration of 
the evidence that cycle bells with dif- 
ferent numerals and in particular the 
numeral ‘50’ were being sold in the 
market before the respondent-com- 
peny put its cycle bells with the 
numeral ‘50’ and the figure ‘Fifty’ 
inscribed on them in the market and 
continued to be sold right upto 1952 
when import of foreign manufactured 
cycle bells was prohibited, and that 
despite such prohibition those cycle 
bells were being sold in the market as 
late as 1958, presumably from. old 
stocks still lingering in the market, 


though not from any new imported . 


stock. The learned Single Judge also 
found that there was no evidence of 
the original registration having been 
fraudulently obtained by the respon- 
dent-company, that there was no aver- 
ment by the appellant companies that 
concern had 
obtained registration of any mark 
either of the numeral ‘50’ or the figure 
‘Fifty’, and that therefore, Clause (a) 
of Section 32 did not apply. He fur- 
(b) of Sec- 
tion 32 also did not apply. He held, 
however, that the trade mark, namely, 
the numeral ‘50’ was not at the com- 
mencement, of the proceedings distinc- 
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tive of the goods of the respondert- 
company as (a) numerals are prina 
facie not distinctive except in tie 
case of textile goods as recognised by 
Part III of the Trade and Merchandise 
Marks Rules, 1959, and (b) that the 
numeral ‘50’ was being commonly us2d 
by several dealers and manufacturers 
subsequent to the régistration there- 
of by the respondent-company, aad 
that therefore, the registered trade 


mark, the numeral ‘50’ was hit >y 
Clause (c) of Section 32. So far 
as the trade mark of the figure 


‘Fifty’ was concerned, he held that 
there was no evidence that it was used 
by other parties either prior to or 
after the registration thereof by the 
respondent-company and in that view 
declined to rectify or expunge the 
trade mark ‘Fifty’ as seven years had 
already elapsed by the time the recti- 
fication proceedings were launcked 
and could not, therefore, be challeng- 
ed on the ground of absence of dis- 
tinctiveness as laid down in Section 32. 
The learned Single Judge, on the basis 
of his aforesaid conclusions, .cancel_ed 
the trade mark No. 161543, i.e, of 
the numeral ‘50’. 


- & In the appeals filed against 
the said’ judgment the Division Berch 
of the High Court held (1) that thorgh 
the use of the numeral ‘50’ in relat-on 
to cycle bells dated back at least 30 
* years as in the case of Lucas and c2r- 
tain other foreign concerns, the im- 
ports of such goods stopped from 
about 1952, though some bells were 
being sold till 1958 presumably from 
_ the remaining previous stock, (2) taat 
“ the numeral ‘50’ in connection with 
those foreign made bells was never 
intended as a trade mark but was used 
only as an indication of the type or 
quality, and (3) that statements Exs. 
R-2, R-3 and R-4 produced by the 
respondent-company showed that seles 
of its bells with the trade marks ‘30’, 
and ‘Fifty’ inscribed on them had risen 
from the value of Rs. 19;644 in 1949-50 
to Rs. 14.83 lacs in 1961-62. The Divi- 
sion Bench agreed with the Trial 
Judge. Clause (a) of Section 32 did aot 
apply as there was no question of the 
original registration having been frau- 
dulently procured in 1953. It elso 
held that the trade marks in question 
could not be cancelled merely on the 
ground that if their registration had 
been opposed they would not have 
been registered, and that therefore. 
the question for determination was 


National Bell Co. v. Matal Goods Mfg. Co. 


[Prs. 5-6] S. C. 901 


whether it was liable to cancellation in 
view of Section 32 (c), which lays 
down that the section would not apply 
in cases where the trade mark in ques- 
tion was not distinctive =t the com- 
mencement of the proceedings. Ac- 
cording to the Division Bench, the 
words “commencement of proceedings” 
in Clause (c) of Section 32 mean the 
commencement of the infringement 
suits filed by the respondent-company 
as the proceedings for cancellation 
were the offshoots arising from those 
suits, that therefore, the situation in 
respect of Sec. 32 (c) had to be assess- 
ed in the light of the state of affairs 
existing in 1959. According to the Di- 
vision Bench, the earliest use of the 
mark ‘50’ by any concern other than 
Lucas and other foreign manufacturers 
was in 1953 by M/s Indian Union 
Manufacturers Ltd. The respondent- 
company, however, had filed a suit 
against that company in 1954 which 
resulted in a compromise dated Feb- 
ruary 5, 1955 whereunder the said 
company recognized the exclusive right 
of the respondent-company to the use 
of the words ‘Fifty’, ‘Thirty’ and the 
numerals ‘50’ and ‘30’, wile the res- 
pondent-company recognised the right 


‘of the said company to the exclusive 


use of the words and numerals ‘Thirty 
one’, ‘Forty one’ and ‘Fifty one’ and 
‘381’ ‘41’ and ‘51’ that the respondent- 
company had also in 1955 similarly 
taken action against K. R. Berry & Co. 
of Julludhur for use by that company 
of the mark ‘Five 50. The suit, bow- 
ever, had to be withdrawr: in 1958 on 
account of lack of jurisdiction of the 
Banaras Court where it was filed, 
though no fresh suit was filed against 
that company, the respondent-company 
had opposed an application by that 
company for registration of the mark 
‘Five Fifty’ before the Registrar and 
that application was then pending in 
1962, and lastly, that the respondent- 
company had filed in 1259 the two 
suits against the appellant .companies 
out of which these rectification pro- 
ceedings arose. The Division Bench 
held that though there was some evi- 
dence of the use of the numeral ‘50’ 
by certain other concerns after 1953, 
no importance could be attached to 
such breaches as there was hardly any 
evidence as to when the infringers 
started manufacturing and the extent. 
of their manufacture and sales, and 
that the correct principle applicable in 
such cases was that a few unchalleng- 
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ed, scattered infringements by a num- 
ber of traders did not render a register- 
ed trade mark common. As regard the 
earlier use of the ‘Fifty’ and the 
numeral ‘50’ by Lucas and - other 
foreign concerns, thé Division Bench 
held that they were not the registered 
trade marks of those companies and 
that those concerns had used those 
marks as merely type marks. Though 
the idea of using ‘50’ and ‘Fifty’ was 
not the original idea of the respondent- 
company when it obtained registration 
in 1953, the foreign concerns had 
ceased importing the goods and though 
sales of these bells continued until 
1958, such sales were from the stock 
still remaining unsold. Such sales 
could not be in any appreciable bulk. 
Even if the idea of using the two 
marks might have been conceived by 
the respondent-company from the 
marks used by Lucas and other foreign 
concerns, there was no question of any 
piracy or infringement of those marks 
as the respondent-company was the 
first to convert what were originally 
type marks into registered trade 
marks. Lastly, it held that the state- 
ments of sales produced by the res- 
pondent-company demonstrated that its 
sales had been steadily increasing and 
that some concerns, finding the use 
by the respondent-company of its 
marks ‘50’ and ‘Fifty’ highly success- 
ful, had sought in ‘recent years 
to take advantage of the popularity 
of the cycle -bells of respondent-com- 
pany by imitating its marks. This 
fact, however, could not mean that 
either in 1959 when the respondent- 
company filed the suits or in 1961 
when rectification proceedings com- 
. menced, the marks had ceased to be 
distinctive in relation to the goods of 
the respondent-company or were, 
therefore, liable to cancellation under 
Section 56 by reason of Clause (c) of 
Section 32. Accordingly, the Division 
Bench allowed the respondent-com- 
pany appeals and set aside the order of 
the learned Single Judge cancelling 
the registration of its trade mark 
No. 161543 in respect of the numeral 
‘50’ and dismissed the appeals of the 
appellant companies. 


7. Mr. S. T. Desai for the ap- 
pellant companies contended that the 
two trade marks in question were lia- 
ble to cancellation on the grounds 
that (1) they were common and not 
distinctive at the date of their regis- 
tration, and therefore, ought never to 
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have been registered, (2) that in any 
event, the numeral ‘50’ is prima facie 
not distinctive unless shown to be of 
such extensive use as to make it dis- 
tinctive, (3) that there was clear evi- 
dence that the respondent-company 
had imitated the use of these marks 
by ‘Luces and other manufacturers, 
and that therefore, these marks would 
be disentitled to protection in a court 
of law, and (4) that the said marks 
were not, at the commencement of the 
proceedings distinctive, that-is, adapt- 
ed to distinguish the goods of the 
respondent-company. Mr. Agarwala, 
on the other hand, argued that, (1) the 
two marks having been registered in 
1953 and seven years since then hav- 
ing elapsed at the commencement of 
these proceedings, the question whether 
they were distinctive at the time of 
registration was not open to dispute, 
(2) that that being so, there was no 
question of any alleged piracy by the 
respondent-company of the marks of 
Lucas and other concerns, and there- 
fore, the marks could not be said to 
be disentitled to protection by a Court, 
(3) that the marks had not lost their 
distinctiveness at the dates of these 
proceedings under Section 56 and (4) 
that the Letters Patent Bench was, 
therefore, justified in dismissing these 


proceedings by the appellant com- 
panies. 
8. A mark under Section 2 (j) ~ 


includes a word, letter or numeral or 
any combination thereof. A trade 
mark, as defined in Section 2 (v) means 
in relation to Chapter X (i. e, for 
offences and penalties provided in that 
chapter) a registered trade mark or a 
mark used in relation to the goods 
for the purpose of indicating or so as 
to indicate a connection in the course 
of trade between the goods and some 
person having the right of proprietor 
to use the mark, and in relation to 
the other provisions of the Act a 
mark used or proposed to be used in 
relation to the goods for the purpose 
of incicating or so as to indicate a 
eonnection in the course of trade be- 
tween the. goods and some person 
having the right, either as proprietor 
or as registered user, to use the mark 
and includes a certification trade mark 
registered as such under the provi- 
sions of Chapter VIII. Under Sec. 9, 
a trede mark is not registrable in 
Part A of the register unless it con- 
tains on (or?) consists of at least one 
of the essential particulars mentioned 


aï 
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therein. One of these particulars is 
“any other distinctive mark”. Clatse 
(3) of Section 9 defines the expression 
“distinctive” in relation to the gocds 
in respect of which a trade mark is 
proposed to be registered, as meaniag 
“adapted to distinguish goods with 
which the proprietor of the trade 
mark is or may be connected in the 
course of trade from goods in the czese 
of which no such connection subsists 
either generally or, where the trade 
mark is proposed to be registered sub- 
ject to limitations, in relation to use 
within the extent of the registration”. 
In determining whether a trade merk 
is distinctive, regard is to be kad 
whether it is inherently distinctive or 
is inherently capable of distinguishing 
and by reason of its user or any other 
circumstances it is in fact adapted to 
distinguish or is capable of distinguish- 
ing the goods. Section 11  prohikits 
certain trade marks from being regis- 
tered. These are marks the use of 
which would be likely to deceive or 
cause confusions, or the use of whch 
would be contrary to any law or 
which comprises or contains scandal- 
ous or obscene matters or any matter 
likely to hurt the religious susceptibi~ 
lities of any class or section of che 
citizens, or “(e) which would other- 
wise be disentitled to protection in a 
Court”. On registration of a trade 
mark, the registered proprietor gets 
under Section 28 the exclusive rizht 
to the use of such trade marks in 
relation to the goods in respect of 
which the trade mark is registered 
and to obtain relief in respect of any 
infringement of such trade merk. 
Under 3. 31, registration is prima fecie 
evidence of its validity. The object of 
the section is obviously to facilitate 
proof of title by a plaintiff suing for 
infringement of his trade mark. He 
has only to produce the certificate of 
registration of his trade mark and that 


- would be prima facie evidence of his 


title. Such registration is prima facie 
evidence also in rectification applica- 
tions under Section 56 which means 
that the onus of proof is on the per- 
son making such application. Being 
prima facie evidence, the evidence 
afforded by the registration may be re~ 
butted, but in view of Section 32 that 
can be done if seven years have not 
elapsed since the original registration. 
Even where such rebuttal is possible, 
i. e, where seven years have not 
elapsed, and it is shown that the mark 
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in question was not registrable under 
Section 9 as no evidence of distinctive- 
hess was submitted to the Registrar, 
the registration would not be invalid 
if it is proved that the trade mark 
had been so used by the registered 
proprietor or his predecessor-in-in- 
terest as to have become distinctive 
at the date of registration. 


9. Section 32, with which we 
are immediately concerned, read as 
follows:— 


“Subject to the provisions of Sec- 
tion 35 and Section 46, in all legal 
proceedings relating to a trade mark 
registered in Part A of the Register 
(including applications under Sec. 56), 
the original registration of the trade 
mark shall, after the expiration of 
Seven years from the date of such 
registration, be taken to te valid in 
all respects unless it is proved— 


(a) that the original registration 
was obtained by fraud; or 

(b) that the trade mark was 
registered in contravention of the pro- 
visions of Section 11 or offends against 
the provisions of that section on the 
date of commencement of the pro- 
ceedings; or 

(c) that the trade mark was not, 
at the commencement of the proceed- 
ings, distinctive of the goods of the 
registered proprietor.” 
We are not concerned with Clause (a) 
as no such case was even averred in 
the applications as pointed out both 
by the Trial Judge and the Division 
Bench. As regards Clause (b), it will 
be at once noticed that the clause 
relates to facts existing both at the 
time of and after registration. If a 
mark at the time of registration was 
such that it was likely to deceive or 
cause confusion or its use would be 
contrary to any law or contained or 
consisted of scandalous or obscene 
matters or matter likely to hurt reli- 
gious susceptibilities or which would 
otherwise be disentitled to protection 
of a Court, and therefore, was under 
Section 11 prohibited from being regis- 
tered, Clause (b) would apply, and 
the rule as to conclusiveness of the 
validity of the registration cannot be 
invoked. That would also be so, if 
the trade mark at the date of the 
rectification proceedings was such as 
to offend against the provisions of Sec- 
tion 11. But, unlike Clause (b), 
Clause (ec) relates to facts which are 
post-registration facts, existing at the 
date of the commencement of the pro- 
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ceedings. If the trade mark at such 
date is not distinctive in relation to 
the goods of the registered pro- 
prietor, the rule as to conclusiveness 
enunciated in Section 32 again would 
not apply. It would seem that the 
word ‘distinctive’ in Clause (c) is pre- 
sumably used in the same sense in 
which it is defined in Section 9 (3), as 
the definition of the expression there- 
in commences with the words “for 
the purposes of this Act” and not the 
words “for the purposes of this sec- 
tion”, the intention of the legislature, 
thus, being to give uniform meaning 
to that expression all throughout the 
Act. Section 56 deals with the powér 
to cancel or vary registration and to 
rectify the register. Sub-section (2) 
thereof confers aright to any person 
“aggrieved” by an entry made in the 
register without sufficient cause or by 
an entry wrongly remaining in the 
register to apply to the tribunal for 
expunging or varying such an entry. 
The expression “aggrieved person” has 
- received liberal construction from the 
Courts and includes a person who has, 
before registration, used the trade 
mark in question as also a person 
against whom an infringement action 
is taken or threatened by the register- 
ed proprietor of such a trade mark. 
The words “without sufficient cause” 
in the section have clearly relation to 
the time of the original registration. 
Therefore, a person can apply for can- 
cellation on the ground that the trade 
mark in question was not at the date 
of the commencement of the proceed- 
ings distinctive in the sense of Sec- 
tion 9 (3). The burden of proof, how- 
ever, in such a case is as aforesaid, 
on the applicant applying under Sec- 
tion 56. 


10. The contention was thaf 
numerals, such as ‘50’, are prima facie 
not considered distinctive and to be 
registrable there must be evidence 
of exténsive use. The contention was 
sought to be fortified by showing that 
contrary to the practice in England, 
Rules 139 and 140 of the Rules of 1959 
permit numerals to be registered as 
trade marks only in the case of textile 
goods. But that is permitted on ac- 
count of a long standing practice in 
that particular trade of using numerals 
with a view to distinguish goods of 
a particular manufacturer or a parti- 
cular type or quality. It will, how- 
ever, be noticed that although in the 
8th edition of Kerly on Trade Marks, 


-the subject-matter of 


ALR. 


page 135, it was stated tħat numerals 
are considered to be prima facie not 
distinctive and registrable only upon 
proof of their extensive use, the 9th 
edition of the same work does not re- 
produce that passage. On the con- 
trary, at p. 284, the learned editor 
states that numerals are capable of re- 
gistration and that such marks exist. 
For this change the learned editor 
relies on the registered trade mark. 
“4711”, for cau-de-Cologne, which was 
dispute in 
Reuter v. Mulhens, 1954 Ch 50. In 
that case, however, no contention 
was raised as to whether the trade 
mark consisting of a numeral could be 
distinctive or not and the Court, there- 
fore, was not called upon to decide 
such a point. But the parties appear 
to have proceeded on the assumption 
that the numeral “4711” was validly 
registered as atrade mark for that par- 
ticular brand of cau-de-Cologne by rea- 
son of its having gained distinctive- 
ness by extensive use. It is, there- 
fore not an inflexible rule and that 
was also conceded by Mr. Desai, that 
a mark consisting of a numeral is 
necessarily not distinctive and is not 
registrable, accept (except?) only in 
the case of textile goods, in spite of 
proof of extensive use, 


11. Section 32 in clear terms 
provides that the original registration 
of a trade mark, after expiry of seven 
years from the date of its registration, 


‘shall be taken to be valid in all res- 


pects in all legal proceedings includ- 
ing those under Section 56, except in 
the three categories of cases mention- 
ed therein. It follows, therefore, that 
no objection that the trade mark in 
question was not distinctive and there- 
fore was not registrable under Sec- 
tion 9 can be entertained if such an 
objection is raised after seven years 
have lapsed since the date of its regis- 
tration as in the present case, nor can 


an objection be entertained that nol - 


proof of distinctiveness was adduced 
or insisted upon at the time of. the 
original registration. This is clear 
also from the fact that the three 
exceptions set out in Section 32 against 
conclusiveness as to the validity of 
the registration relate to, (1) fraud, 
(2) contravention of Section 11, and 
(8) absence of distinctiveness at the 
commencement of the proceedings in 
question and not at the time of registra- 
tion. No contention, therefore, can 
be raised that the trade marks ‘50’ and 


.m 
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‘Fifty’ were not distinctive, i. e., acapt- 
ed to distinguish the cycle bells oz the 
respondent-company at the date of 
the registration, and therefore, were 
not registrable.as provided by 5Sec- 
tion 9, Paine & Co. v. Daniells & Sons’ 
Brewaries Ltd., (1893) 10 RPC 21" at 
page 232. 


12. But the argument was that 
the appellant companies were entitled 
to show under Clauses (b) and (c) in 
Section 32, (1) that these marks were 
registered in contravention of Sec. 11, 
or that they offended against the pro- 
visions of that section on the date of 
the commencement of these proceed- 
ings, and (2) that they were not dis- 
tinctive at the date of the commence- 
ment of these proceedings, 


, 13. Section 11, as already 

noticed, does not, as Section 9 does, 
lay down the requisites for regèstra- 
tion, but lays down prohibition against 
certain marks from being registered. 
Clauses (b), (c) and (d) of Section 11 
obviously do not apply in the przsent 
case but reliance was placed on Ck. (a) 
and (e), i. e, that the use of these 
trade marks would be likely to deceive 
or cause confusion and that they were 
such that they were otherwise Cisen- 
titled to protection in a court. The 
burden of proof being on the appellant 
companies, the question is: has that 
burden been satisfactorily discharged? 
The evidence relied on by them was 
that of dealers in cycle spare parts 
including bells, certain price-lists pro- 
duced through them and the two re- 
presentatives of the .two appellant 
companies. That evidence, no coubt, 
shows, (1) that for a number of vears 
prior to 1952 bells manufactured by 
Lucas and certain other foreign con- 
cerns with various numerals such -as 
‘30, ‘50’ and ‘61’ inscribed either on 
the bells or on their cartons were in 
the’ market, (2) that even after 1952 
bells with inscriptions thereon, such as 
‘Berry 50’, “National 50” manufactured 
by one of the appellant companies. 
“Five 50”, “Padam 50” “Balco 50° etc., 
were sold in the market, (3) that Gupta 
Industrial Corporation, one of tke ap- 
pellant companies, claimed to have 
started the manufactures of bells since 
1947, calling the “Gupta 50” ard the 
National Bell Company likewise began 
to produce bells, calling them “National 
50” since 1957. But both the learned 
Single Judge and the Division Bench 
clearly found, (i) that there was no 
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evidence of any fraud having been 
committed by the respondent-company 
at the time of the registration; (2) that 
there was no averment by the appel- 
lant companies, much less. any evidence 
that Lucas or any other foreign con- 
cerns had obtained registration of 
trade marks either of the numeral ‘50’ 


‘or the word ‘Fifty’, that zhe indication, 


on the contrary, was that those con- 
cerns used the differant numerals, 
‘30, ‘61’ ‘50’ ete., for distinguishing one 
type of bell from the other manu- 
factured by them; and (3) that about 
a year prior to the registration of the 
trade marks in question in 1953 foreign 
bells were prohibited from being im- 
ported. Obviously, therefore, the evi- 
dence as to purchases ani sales by the 
dealers examined by the appellant 
companies related to bells which had 
remained unsold from out of the stock 
earlier imported. As regards the bells 
called “Gupta 50” said to have been 
manufactured by one of the appellant 
companies since 1947, no evidence was 
led to show either the extent of manu- 
facture or sale between 1947 and 1953 
or thereafter from which the High 
Court could be asked to draw any in- 
ference as to the likelihood of deception 
or confusion. Though there was some . 
evidence that foreign made bells such 
as Lucas “30”, “50” and “61” were 
being sold as late as 1958, such sales 
must have been few and far between 
as they could only be from the remain- 
ing stock out of the earlier imports. 
Such sales could hardly be considered 
as evidence showing a likelihood of 
confusion or deception as contemplated 
by Sec. 11 (a). In fact, the evidence 
was that purchasers used to call those 
bells not by their numerals but simply 
as Lucas’ bells and those manufactured 
by the respondent company as “Asia 
bells”, and in some cases “Asia 50”. As 
against the voluminous sales by the 


_respondent-company shown by the 


statements filed by it for the years 
1949-50 to 1961-62, there was no such 
corresponding evidence indicating the 
sales of other bells with numerals, 
such as “50” inscribed on them from 
which any likelihcod cf confusion or 
deception could be deduced. Regard- 
ing deception, there was indeed no 
evidence whatsoever in that regard. 
There was no question of piracy also 
on the part of the respondent-company 
as argued by counsel as there was 
nothing to show that Lucas or any 
other foreign concerns used this nume- 
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ral except for distinguishing one type 
of bell from another manufactured by 
them. In our view, Cl. (a) of See. 11, 
therefore, is clearly not attracted. 


14. The next question is whe- 
ther the trade mark “50” or “Fifty” is 
one which would otherwise be disen- 
titled to protection in a Court as laid 
down in cl. (e) of Section 11 so as to 
attract cl. (b) of Section 32. While 
construing cl.. (e) of Section 11, it is 
necessary to repeat that it deals with 
prohibition and not with requisites of 
registration. Therefore, although a 
mark cannot be registered for instance, 
because it is not distinctive as provid- 
ed by Section 9; such a mark is not for 
that reason only one the registration 
of which is prohibited by Section 11. 
The Section lays down positive objec- 
tion to registration and not to mere 
lack of qualification. This is clear 
from cl. (e) of Section 11, which uses 
the expression “disentitled to protec- 
tion”, and not the expression “not 
entitled to protection.” The former 
contemplates some illegal or other 
disentitlement inherent in the mark it- 
self. (See Kerly, 9th ed. 344). 


15. In Imperial Tobacco Co., 
Ltd. v. De Pasquali & Co., (1918) 35 
. RPC 185 the appellant company was 
the proprietor of two trade marks con- 
sisting of “Regimental Cigarettes” 
and “Regimental Tobacco”. The com- 
pany brought an action for infringe- 
ment of its trade marks and for pass- 
ing off against the respondent who sold 
cigarettes under the. name of “Pas- 
quali’s the Regiment” in packets and 
boxes decorated with regimental crests. 
‘The respondent moved to have the 
trade marks expunged contending that 
the word “regimental? was only a 
laudatory adjective in common use. It 
was proved that for many years it had 
been the practice of regiments to have 
their crests stamped on their mess 
cigarettes which were known as “Regi- 
mental Cigarettes”. The appellant 
company, on the other hand, contended 
that under Section 41 of the Trade 
Marks Act, 1905 (equivalent to Sec. 32 
of our Act) their trade mark could not 
be expunged and that Section 11 (equi- 
valent also to our Section 11) read in 
conjunction with Section 41 was not 
relevant to the question whether or 





not a trade mark was registrable. The. 


Trial Court held against the appellant 
company stating that if the appellant 
company’s contention was correct, the 
combined effect of Sections 11 and 41 
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would be to perpetuate as distinctive a 
trade mark that was incapable of being 
distinctive and that such a contention 
was erroneous. On appeal, the Court 


of Appeal reversed the judgment and 
held that Section 11 was a qualifica- 


tion of Section 9, that Sections 11 and 


41 must be construed together, that the 
mere fact that a mark did not comply 
with the requisites of Section 9 (i. e., 
not being distinctive and therefore not 
registrable) did not bring it within 
Section 11, that the marks did not 
offend against Section 11 and that 
under Section 41 their registration 
was valid. At page 203 of the Report, 
Swinfen Eady, M. R. observed that 
Section 11 contained a prohibition as 
to what it shall not be lawful to 
register and it followed upon Section 9 
which provided for the essentials of 
trade mark. Section 9 laid down what 
a registrable trade mark must con- 
tain and unless it contained one or the 
other requisites there set out, it was 
not registrable and it was only regis- 
trable trade marks which were en- 


titled to registration. But even if a | 


mark were to fail within Section 9, 
that alone was not necessarily suffi- 
cient to entitle it to registration be- 
cause it might offend against Sec- 
tion 11. Section 11, being a qualifica- 
tion of Section 9 and being a provi- 
sion laying down a prohibition, it did 
net contemplate any enquiry on the 
question whether the trade mark 
complied with one or the other requi- 
sites enumerated in Section 9, e. g., 
whether it had the quality of being 
distinctive or not. Dealing with Sec- 
tion 41, he observed that it formed a 
new departure in dealing with trade 
marks and differed widely from the 
earlier Acts. The present section ex- 
pressly enacted that the original 
registration shall, after a lapse of 
seven years be taken to be valid in 
all respects, that is to say, whether the 
mark originally consisted of or con- 
tained one or the other essential 
proofs, or not, that cannot be enquired 
into after the lapse of seven years. It 
had to be taken to be valid in all res- 
pects and what had to be taken to be 
valid in all respects was the registra- 
tion of the trade mark unless it of- 
fended against the provisions of Sec- 
tion 11. That section was a prohibi- 
tive section as to a matter which was 
disentitled to protection in a Court, 
that is, it was intended to exclude 
from registration what would other- 
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wise be included or covered wtnder 
Section 9. It did not extend to a mark 
disentitled to protection because origi- 
nally not containing one of the 
essential particulars. It applied =o a 
different set of circumstances such as 
that its use was likely to deceive or 
confuse etc. The words “disen-itled 
to protection”, he further observed, 
were not equivalent to “not entitl=d to 
protection”, which wes the expression 
used in the earlier Acts. In other 
words, they did not mean that a 
trade mark was not entitled to protec- 
tion because it ought not originally to 
have been registered as a valid -rade 
mark falling within Section 9. 


16. The construction of C. (e) 
of Section 11 contended for on behalf 
of the appellant companies is, tnere- 
fore, not correct. The true construc- 
tion of Clause (e) is that even assum- 
ing that the trade marks in question 
were not distinctive and for that rea- 
son not registrable as not falling 
that fact by itself 
would not mean that they became dis- 
entitled to the protection in a Court. 
That being the true import of Sec- 
tion 11 (e), the rule as to concltsive- 
ness of the validity of registratior em- 
bodied in Section 32 applies even to 
those cases where if full facts had 
been ascertained at the time of the 
registration that registration would 





not have been allowed provided of 
course that it does not offend against 
the provisions of Section 11, i.e. by 
there being a likelihood of deception 
or confusion or its being contrary to 
any law or containing obscene matter 
ete, or which would otherwise, i. e., 
in addition to the matters in Clauses 
(a) to (d) in Section 11 be disentitled 
to protection in a Court. Consequent- 
ly, the appellant companies cannot 
bring their case for cancellation cf the 
trade marks in question under Cl. (b) 
of Section 32. 


17. There then remains the 
question whether Clause (c) of Sec- 
tion 32 applies, i. e., that the trade 
marks were not at the commencement 
of the proceedings distinctive cf the 
goods of the respondent company. 
The distinctiveness of the trade mark 
in relation to the goods of a register- 
ed proprietor of such a trade mark 
may be lost in a variety of ways, e. g., 
by the goods not being capable of 
being distinguished as the goocs of 
such a proprietor or by extensive 
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piracy so that the marks become pub- 
lici juris. The principle underlying 
Clause (c) of Section 2 is that the 
property in a trade mark exists so long 
as it continues to be distinctive of the 
goods of the registered proprietor in 
the eyes of the public or a section of 
the public. If the prorrietor is not 
in a position to use the mark to dis- 
tinguish his goods from those of others 
or has abandoned it or the mark has 
become so common in the market that 
it has ceased to connect him with his 
goods, there would hardly be any 
justification in retaining it on the 
register. The progressive increase in 
the sales of ‘Asia Fifty’ and ‘Asia 50’ 
bells from 1949-50 and onwards 
together with the evidence of witness- 
es examined by the respondent 
company shows that the said trade 
marks distinguished the goods of the 
respondent company from those of 
other manufacturers in the field. 
Under Section 32 (c) the marks have 
to be distinctive at the commence- 
ment of the proceedings. Prima facie, 
the expression “commencement of the 
proceedings” would mean the com- 
mencement of proceedings in which 
the question as to the conclusive 
character of the registration, as laid 
down in Section 32, arises. Such a 
question may arise in a suit for in- 
fringement of the trade mark in which 
the registered proprietor may rely on 
Section 32 to prove his title to the 
registered trade mark as also in recti- 
fication proceedings filed as a result of 
such a suit or. otherwise, and the 
period of seven years would have to 
be calculated according to the parti- 
cular proceedings in which the conclu- 
sive nature of the validity of registra- 
tion is relied on. In the present case, 
whether the crucial date for the pur- 
pose of Section 32 (c) is taken to be 
1959 when the suits were filed or 1961 
when the appellant companies took 
out the rectification proceedings it 
makes no difference as it is not possi- 
ble from the evidence on record. 
to say that the trade marks in ques- 
tion were not or had ceased to be dis- 
tinctive. The indication, on the con- 
trary, is that they were distinctive. 
That is to be found from the zeal with 
which the respondent company tried 
to maintain its right in them. The 
evidence shows that when the respon- 
dent company found in 1954 that M/s. 
Indian Union Manufacturers Ltd., 
Calcutta had been inscribing the word 
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Kitty’ on its bells, it at once filed an 
infringement action. The action end- 
ed in a compromise by which the 
said company acknowledged the res- 
pondent company’s rights in its trade 
marks of ‘Fifty’ and ‘50’. Again, when 
the attention of the respondent com- 
pany was drawn to an advertisement 
“Five 50”, it addressed a notice to the 
manufacturers of those bells. The 
case of the respondent company was 
that Gupta Industrial Corporation 
started using the word ‘Fifty’ on its 
bells in 1958 and not in 1948 as con- 
tended by Mr. Desai. In the absence 
of any evidence as to the extent of 
manufacture and sale of those bells it 
would not be possible to say with any 
certainty that the respondent company 
did not come to know about it till 
1958, and therefore, presumed that 
Gupta Corporation had started using 
the word ‘Fifty’ on its bells in that 
year. According: to the appellant 
National Bell Co., it went into produc- 
tion only in 1957 and in 1959 the res- 
pondent company commenced action 


against it. A similar notice of infrin-. 


gement followed bya suit was also 
given to M/s. Berry and Co., but the 
suit became infructuous on account of 
lack of the jurisdiction of the Court of 
Banaras where it was filed. This evi- 
dence negatives any abandonment of 
trade marks or letting infringements 
go unchallenged or misleading the 
other manufacturers that the respon- 
dent company would not interfere if 
they were to use the same marks. 
Rights in a mark can, of ‘course be 
abandoned by its owner but so long as 
he remains the registered proprietor of 
the mark and carries on the business 
to which the mark is attached, a plea 
of abandonment is difficult to sustain. 
It would, however, be a different 
matter if it is shown that there were 
repeated, undisturbed infringements. 
The evidence in the present case does 
not show that there were repeated 
breaches which went- unchallenged 
though known ’to the proprietor. Mere 
neglect to proceed does not necessarily 
constitute abandonment if it is in res- 
pect of infringements which are not 
sufficient to affect the distinctiveness 
of the mark even if the proprietor is 
aware of them {See Re. Farina, (1879) 
27 WR 456]. Where neglect to chal- 
lenge infringement is alleged, the cha- 
racter and extent of the trade of the 
infringers and their position have to be 
reckoned in considering whether the re- 
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gistered proprietor is barred by such 
neglect. [See Rowland v. Mitchell, 
(1897) 14 RPC 37]. The plea of com- 
mon use must fail, for, to establish. it 
the use by other. persons should be 
substantial. Though 
produced by the appellant companies 
to show that there were other bells in 
the market with ‘Fifty’ or. ‘50 inscrib- 
ed on them, no evidence was led to 
show that the use of the word ‘Fifty’ 
or the numeral ‘50’ was substantial. 
In these circumstances, it is impossible 
to sustain the contention founded on 
Clause (c) of Section 32. 


18. Under Section 
power to rectify is undoubtedly dis- 
cretionary. Where such discretion has 
been properly exercised, a court of 
appeal would refuse to interfere. In 
the present case, however, the Trial 
Court did not appreciate the principle 
embodied in Sections 32 and 11, with 
the result that the Division Bench was 
justified in interfering with the dis- 
cretion exercised by the. Trial .Court. 


19. In our view, the conten-. 


tions urged on behalf of the appellant 
companies cannot be sustained and 
consequently the two appeals fail. and 
are dismissed with costs. There will 
be one hearing fee. 


Appeals dismissed. 


AIR 1971 SUPREME COURT 908 
(V 58 C 184) 
(From Bombay: (1966) 18 STC 424) 
J. C. SHAH AND K. S. HEGDE, JJ. 

State of Maharashtra and others, 
Petitioners v. ‘Champalal Kishanlal 
Mohota, Respondent. 

Review Petn. No. 29 of 1969, D/- 
17-3-1970. 

Sales Tax — Bombay Sales Tax 
Act (51 of 1953), Section 2 (13) (as 
amended by Act 15 of 1967) — Con- 
tract of sale — Standing timber agreed 
to be severed under — Sale of timber 
can be regarded as sale of goods. (1966) 
18 STC 424 (Bom), Reversed — Civil 
Appeal No. 1878/1967, D/- 17-7-1969 
(SC), Beviewed. (Constitution of India, 
Schedule VII, List Ii, Entry 54) — 
(Sale of Goods Act (1938), S. 2 (7)). 
The sale of standing timbers 
agreed to be severed under the con~ 
tract of sale is sale of goods charge- 
able to sales tax under the Act, (1966) 


18 STC 424 (Bom), Reversed, Civil Ap- 
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evidence was} _ 


56, the) 


we 


_ 1971 State of Maharashtra v. Champalal (Shah J.) 
‘peal No. 1878 of 1967,. D/- 17-7-1969 
(SC),. Reviewed. (Para 5) 


Standing timber may ordinerily 
not be regarded as “goods” but by in- 
clusive definition given in Secticn 2 
(7), Sale of Goods Act, things wnich 
are attached to the land may be the 
subject matter of contract. of sale pro- 
vided that under the terms of the 
contract of sale they are severed þe- 
fore sale or under the contract of 
sale. Since it was expressly prov.ded 
that the timber agreed to be sold 


shall be severed under the contract of’ 


sale, the timber was “goods” within 

meaning of Section 2 (7), Sale of 

Goods Act and the expression ‘Sal of 

goods’ in Entry 54, List II of Schedule 

VII having the same meaning as that 

expression has in the Sale of Goods 

Act, sale of timber agreed to be sever- 

ed under the terms of the contract may 

be regarded as salé of goods. AIR 

1958 SC 560 and AIR 1958 SC 909, 

Rel. on. - (Paras 5, 6) 

Cases Referred: Chronological Faras 

(1958) AIR 1958 SC 560 (V 45) = 
(1959) SCR 379, State of Madras 
v. Gannon Dunkerley and Co. 
(Madras) Ltd. 

(1958) AIR 1958 SC 909 (V 45) = 
1959 .SCR 427, Banarsi Das 
ae v. State of Madhya Pra- 

es 


Mr. N. S. Bindra, Sr. Advoeate, 
(Mr. S. P. Nayar, Advocate with him), 
for Petitioners; Mr. A. G. Ratnaparkhi, 
Advocate, for Respondent. 


The following . Judgment of the 
Court was delivered by 


SHAH, J.: — Appeal No. 1878 
of 1967 was ordered to be dismissed 
by this Court on July 17, 1969. The 
Court held that the sale of standing 
trees is not sale of goods chargeable to 
sales tax under the Bombay Sales Tax 
Act, 1959. 


2. A petition for review of. 


Judgment has been filed by the State 
contending that after the judgment of 
the High Court and before the appeal 
was heard, the Bombay Sales Tax Act, 


1959 was amended by the Maharashtra. 


Act 15 of 1967 with retrospective 
operation, and by the amendment 
“standing timber” was included ir the 
definition of goods, but counsel for 
the State failed to invite the attention 
of the Court to that Act: Since the 
judgment of this Court it is claımed 
suffers from. an error apparent irom 


[Prs. 1-2] S. C. 909 


the face of the record, we have 
granted review of judgment. 


3. The expression “goods” was 
defined in Section 2 (13) of the Bom- 
bay Sales Tax Act, 1959. By 
Maharashtra Act, 15 of 1967 by Sec- 
tion 2 the definition of “goods” was 
altered by providing that: 


“In Section 2’ofthe Eombay Sales 
Tax Act, 1959 * * * in Clause (13), 
after the words “and commodities” the 
following shall be, and skall be deem- 
ed always to have  been,. added, 
namely:— 

“and all standing timber which is 
agreed to be severed before sale or 
under the contract of sale”.” 


The definition was retrospective in 
operation and the expression “goods” 
included at all relevant times standing 
timber agreed to be severed before 
sale or under the contract of sale. 


4, The expression “sale of 
goods” in Entry 54, List II of Sch. VII 
of the Constitution has the same con- 
notation as it has in the Sale of Goods 
Act, 1930. This Court in State of 
Madras v. Gannon Dunkerely and Co. 
(Madras) Ltd., (1959) SCR 379 = (AIR 
1958 SC 560) observed that the expres- 
sion “sale of goods” was, at the time 
when the Government cf India Act, 
1935, was enacted, a term of well-re- 
cognised legal import in the general 
law relating to sale of goods and in 
the legislative practice relating to that 
topic and must be interpreted in Entry 
48in List Ilin Sch. VII ofthe Act as 
having the same meaning asin the Sale 
of Goods Act, 1930: see also Banarsi 
Das Bhanot v. State of Madhya Pra- 
desh, 1959 SCR 427 = (ATR 1958 SC 
909). The expression “sale of goods” 
in Entry 54 in List II of Sch. VII of 
the Constitution has also the same 
meaning as that expression had in 
Entry 48 in List II of the Government 
of India Act, 1935. The State Legis- 
lature may not therefors extend the 
import of the expression “sale of goods” 
so as to impose liability for tax on 
transactions which are not sales of 
goods within. the meaning of the Sale 
of Goods Act. 

5. By Article 365 (12) of the 
Constitution the expression “goods” is 
defined as inclusive of “all materials, 
commodities and articles.” That is, 
however an inclusive definition and 
does not throw much light on the. 
meaning of the expression “goods.” 
But the . definition of “goods” in the 
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Sale of Goods Act, 1930, as meaning 
“every kind of moveable property 
other than actionable claims and 
money; and includes stock and shares, 
growing crops, grass, and things attach- 
ed to or forming part of the land 
which are agreed to be severed before 
sale or under the contract of sale”. 
Standing timber may ordinarily not be 
regarded as “goods”, but by the inclu- 
sive definition given in Section 2 
(7) of the Sale of Goods Act things 
which are attached to the land may be 
the subject-matter of contract of sale 
provided that under the terms of the 
contract they are to be severed before 
sale or under the contract of sale. 


6. In the present case it was 
expressly provided that the timber 
agreed to be sold shall be sever- 
ed under the contract of sale. 
The timber was therefore “goods” 
within the meaning of Section 2 (7) af 
the Sale of Goods Act and the expres- 
sion “sale of goods” in the Constitu- 
tion in Entry 54 List II having the 
same meaning as that expression has 
in the Sale of Goods Act, sale of 
timber agreed to be severed under the 
terms of the: contract may be regard- 
ed as sale of goods. 

{T The appeal is allowed and 
the petition filed by the respondent 
must be dismissed. Since the State 
succeeds in this appeal, relying upon 
a statute which was passed after the 
Judgment of the High Court, there 
will be no order as to costs through- 
out. 

Appeal allowed. 


AIR 1971 SUPREME COURT 910 
(V 58 C 185) 


(From Rajasthan: ILR (1966) 16 Raj 
497) i 


S. M. SIKRI AND V. BHARGAVA, JJ. 
Pt. Jayvant Rao and others, 
pellants v. Pt. Chandrakant Rao and 
others, Respondents. 
Civil Appeal No. 1370 of 1966, D/- 
26-2-1970. 


Constitution of India, Article 372 
— “All the law in force” .— Order 
dated 22-1-1938 passed by former 
Ruler of Kota determining nature of 
‘Sarola Jagir’ and giving it the status 
of impartible estate governed by the 
rule of primogeniture, although in the 
past it had been treated as joint 


JN/JN/B161/70/KSB/M 





Ap- 


A.LR. 


family property — Held Legislativa 
and not executive. 


Held, on facts and Imat 
that order passed by the ruler was in 
exercise of-his powers of laying down 
the law with respect to this single 
Jagir and was not a mere executive 
order. Since the law applicable to 
Jagir was changed for future, such 
order could only be made in exercise 
of his prerogative of laying down the 
law for this particular jagir specially 
when there was nothing to indicate 
that there was any recognised proce- 
dure of law-making in that State. AIR 
1964 SC 1793, Applied; AIR 1964 SC 
1043, Distinguished; ILR (1966) 16 Raj 


497, Affirmed. 
(Paras 4, 5 and 7) 


Cases Referred: Chronological Paras 
(1967) Civil Appeals Nos. 982 
and 983 cf 1964, D/- 19-7-1967, 
Major Ranjit Singh Rao Phalke 
v. Smt. Rajabai Sahiba (dead) 
by her legal representatives & 
Vice Versa 7 
(1964) ATR 1964 SC 888 (V 51) 
= (1964) 4 SCR 190, Bengal 
Nagpur Cotten Mills Ltd. v. 
Board of Revenue, Madhya 
Pradesh 6 
(1964) ATR 1964- SC 1043 (V 51) 
= (1964) 6 SCR 461, State of 
Guiarat v. Vora Fiddali ` 
Badruddin Mithibarwala 6 
(1964) AIR 1964 SC 1793 (V 51) 
= (1964) 7 SCR 112, Raj Kumar 
Narsingh Pratap Singh Deo 
v. State of Orissa 5 


- M/s. R. K. Garg, S. C. Agarwal 
and D. P. Singh. Advocates of M/s. 
Ramamurthi and Co. and Mr. V. J. 
Francis and Miss. S. Chakravarty 
Advocates, for Appellants; Mr. D. V. 
Patel, Sr. Advocate, (Mr. Janendra Lal, 
Advocate and Mr. B. R. Agarwala 
Advocate of M/s. Gagrat and Co, with 
him), for Respondents. 


The following Judgment of the 
‘Court was delivered by 


BHARGAVA, J.: — This appeal 
arises out of a suit for partition of 
properties in the family of one Lalaji 
Ramchandra who was the common 
ancestor of the parties to the suit. He 
had two sons, Govindraoji and Motilal 
alias Krishnaraoji. The plaintiffs/ap- 
pallants and the non-contesting pro 
forma respondents are the descendants 
o2 Motilal, while the contesting res- 
pondents are the descendants of 
Govindraoji, the principal one being 


Dos 
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Chandrakant Rao who was defendant 
No. 1 in the suit. The appellants 
sought partition of all the family pro- 
perties, including eight villages known 
as “the Sarola Jagir” which vere 
situated in the erstwhile State of Kota. 
The trial Court dismissed the suit in 
its entirety, holding that none of the 
properties in suit was ancestral oro- 
perty. On appeal by the present ap- 
pellants, the High Court of Rajasthan 
upheld the dismissal of the suit inso- 
far as the appellants had claimed a 
share in the eight villages forming the 
Sarola Jagir, while the suit in respect 
of the other properties was decreed 
and a preliminary decree passed in res- 
pect of those properties. The ap- 
pellants have come up to this Court in 
this appeal, by certificate granted by 
the High Court, against the order of 
the High Court refusing to grant parti- 
aen of the eight villages of the Sarola 
agir. 


2. In order to appreciate the 
point raised in this appeal, the hiscory 
of this Jagir in this family may be 
recited briefly. Lalaji Ramchandra 
and his eldest son Govindraoji were 
awarded this Jagir by means of a 
Parwana, dated 8th April, 1838 issued 
by His Highness Maharao Ramsingh, 
Ruler of Kotah. It appears that the 
Maharao had contracted debts vith 
the family of Lalaji Ramchandra even 
in the time of his ancestors and, at the 
relevant time, the amount of Jebt 
exceeded Rs. 9 lakhs. This debt was 
guaranteed by the British Govern- 
ment. In lieu of this debt, this Jagir, 
which was already being enjoyed by 
Lalaji Ramchandra with certain limita- 
tions, was given jointly to him and his 
son Govindraoji, stating that it was 
being conferred in perpetuity and 
was always to remain from sons to 
grandsons and was to be free from all 
taxes which were being exacted up to 
that time, such as Barar and Sewai. 
At the same time, Govind Raoji exe- 
cuted a deed of release by whica he 
accepted the adjustment of the amount 
due from the Maharao against this 
grant of Jagir. These documents thus 
show that this Jagir was origimalily 
granted by Maharao Ramsingh, F.uler 
of Kotah, jointly in the names of 
Lalaji Ram Chandra and his son, 
Govindraoji in lieu of the debt which 
the Maharao owed to them. Subse- 
quently, this property was treatec as 
property of the joint family of Lalaji 
Ramchandra. Motilal, the second son 
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of Lalaji Ramchandra, was born after 
this grant and his name was also 
mutated against the Jagir villages. 
On the death of Govindraoji, the name 
of his adopted son, Ganpat Raoji, was 
brought in, while Motilal, the uncle, 
managed the property on behalf of 
the family. Motilal executed a will in 
respect of his properties including 
these villages, specifically stating that 
half of this property belonged to 
Ganpatraoji, while half would belong 
to his adopted son, Purskottam Raoji. 
After the death of Motilal, Ganpat- 
raoji became the manager of the pro- 
perty and Purshottam Raoji’s name 
was also entered against this property. 
On the death of Ganpat Raoji, the 
name of his eldest son Chandrakant 
Rao was mutated, while Purshottam 
Raoji, in the capacity of the eldest 
member of the family, started manag- 
ing the property. The property thus 
remained in the family, being treated 
as joint family property and, even dur- 
ing the years between 1852 and 1868 
when efforts were made by the 
Maharao of Kotah to dispossess this 
family, the British Government had 
intervened to ensure that the property 
remained with this family, insisting 
that the Maharao could only resume 
the Jagir on repayment of the loan in 
respect of which discharge had been 
obtained when this Jagir was confer- 
red. The property was thus continued 
to be treated as joint family property 
until the death of Purshottam Raoji 
when a question arose as to the muta- 
tion of names of his descendants in 
his place. Chandrakant Rao desired 
that his name alone should be shown 
as the holder of this Jagir and, on 22nd 
October, 1937, gave a statement before 
the Revenue Commissioner claiming 
that the eldest son in the eldest branch 
had the right over the Jagir accord- 
ing to the custom and usage in. Raj- 
putana and, consequently mutation in 
the records should be in his name 
alone. A report was sent by the Reve- 
nue Commissioner and the matter was 
dealt with by the Maharao of Kota 
himself in Mehakma Khas. The order 
of the Maharao on that report was 
passed on 22nd January, 1938. By this 
Order, a direction was made that this 
Jagir, like all other Jagirs, should be 
given the status of an impartible 
estate and it should be given proper 
shape by being Hable to render 
‘Chakri’ and ‘Subhchintki’ to the 
Ruler. It was further ordered that 
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the Jagir will be governed by the 
rule of primogeniture, so that Chandra- 
kant Rao alone would be held to 
be the Jagirdar. As a result, all these 
eight villages of the Sarola Jagir came 
to be shown as the property of 
Chandrakant Rao alone. 


3. The claim of the plaintiffs in 
this suit was that the Jagir having 
been joint Hindu family property, the 
rights of the plaintiffs, who are the 
successors-in-interest of Purshottam 
Raoji, cannot be defeated by the order 
of the Maharao dated 22nd January, 
1938 and, consequently, the appellants 
together with the pro forma respon- 
dents who are also descendants of 
Purshottam Raoji are entitled to 1/2 
share, whereas the other 1/2 share 
only can be claimed by the contesting 
defendants, including Chandrakant 
Rao, who are descendants of Ganpat- 
raoji. Both the trial Court and the 
High Court have held that, after the 


order of the Maharao of Kota dated ° 


22nd January, 1938, this Jagir came to 


be governed by the rule of primogeni- - 


ture, with the result that Chandrakant 
Rao alone was the owner of this pro- 
perty, while all other members of the 
family could only claim maintenance 
out of this property. Consequently, 
the claim of the appellants for a 
Share in these villages on partition was 
negatived. It is the correctness of this 
decision that has been challenged 
before us. ; j 


4. Since, in this case, no effort 
was made on behalf of the respon- 
dents to contest the correctness of the 
finding given by the High Court that 
all these villages were joint family 
property and were treated as such 
right up to the year 1937 when 
Purshottam Raoji 
enter into the details of the evidence 
on the basis of which this finding _ has 
been recorded. The question that falls 
for decision is- whether the Maharao 
of Kota, by his Order dated 22nd 
January, 1938, could validly change 
the nature of. the property, make it 
impartible and governed by the rule 
of primogeniture when the property 
was already joint family property. In 
deciding this question, the ¢rucial point 
is.that the Maharao of Kota was an 
independent and sovereign Ruler whose. 
orders in his State were law. He had 
absolute power to make any orders, 
and the Order dated 22nd January, 
1938 has, therefore to be given the 


died, we need not 


ALR. 
force of law which, when it was pass- 


ed, could not be challenged asin . 


valid. 


‘Counsel for the appellants, how- 
ever, urged that all orders passed by 
an independent and sovereign Ruler do 
not have the force of law. It is only 
those orders which purport to lay 
down a law for the State which can- 
not be challerged and which would 
remain in fore= even after the merger 
of the Kota State in India and after 
the enforcement of the Constitution 
under Article 372 of the Constitution. 
His submission was that, when passing 
the Order dated 22nd January, 1938, 
the Ruler was only exercising execu- 
tive powers of directing mutation of 
names and was not exercising any 
legislative powers. The nature of the 
Order passed by him, however, shows 
that this submission cannot be accept- 
ed. No doubt. that Order was made 
on a report which was put up before 
the Maharao for deciding who should 
be held to be the owner of the Jagir 
when Purshottam Raoji died. The 
Order shows that.the Maharao took 
notice of the fact that the Sanad had 
been granted in the name of Lalaji 


Ramchandra ard his eldest son Govind ` 


Rao on executing a deed of release in 
respect of the debt, but it added that, 
when the unpaid debt was changed in 
the form of.a Jagir and no special 
condition was laid down regarding it 
and the name of only the eldest son 
was written in the ‘Sanad’ though 
another brother was present there, it 
hes to be held that the Jagir was in- 
tended to he given on the same 
rules on which the other Jagirs were 
granted. The Order then proceeds to 
take notice of the fact that, though the 
mutation should have been in the 
name of Chancrakant after the death 
of Ganpat Rao, a practice had develop- 
ed of entering more than one person 
as the holders of this Jagir. It ap- 
pears that, in order to give effect to 
the original intention that this Jagir 
should be governed by the same rules 
as all other Jagirs, the Maharao pro- 
ceeded to lay down that this Jagir 
should also be impartible and should 
be held by the eldest member of the 
family in the eldest branch. The Ruler 
considered it desirable to make this 
Order, because it was envisaged that, 
if the entire Jagir was distributed 
amongst all the members of the family, 
then even the name of ‘Thikana’ would 
disappear. It was considered desira- 
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ble that this Jagir should be govern- 
ed according to the custom of the 
States in Rajputana including Kota 
State, under which the eldest son of 
the senior branch alone was enti-led 
to hold the property. Thereafter, the 
Maharao proceeded to lay down that 
this Jagir should be equated with 
other Jagirs by making a direcion 
that the holders of this Jagir shculd 
also render ‘Chakri’ and should con- 
tinue to do ‘Subhchintki’. Having 
made this direction, the Ruler then 
held that, since this ‘Thikana’ was 
being given proper shape, its custom 
and status must be similar to tha: of 
all other Jagirdars in the State. These 


directions given by the Ruler clearly 


show that, though the proceed-ngs 
came to him on the basis of a resort 
for directions as to the mutation entry 
to be made on the death of Pursnot- 
tam Rao, he proceeded to lay 
down the principles which were to 
govern this Jagir thereafter. The 
Ruler decided that this Jagir sheuld 
be placed on equality with all other 
Jagirs in the State and should be gov- 
erned by the same laws. The Order 
thus made was clearly an exercise of 
legislative power by which the Ruler 
was competent to lay down that, 
though this Jagir had in the past been 
joint family property, it was to be 
thereafter impartible property govern- 
ed by the rule of primogeniture and 
Chandra Kant Rao as the eldest mem- 
ber of the senior branch was te be 
the sole Jagirdar. This was, therefo7e, a 
case where the Maharao exercised his 
powers of laying down the law with 
respect to this one single Jagir. It 
cannot be said that the Order passed 
by him was a mere executive order and 
did not result in exercise of his 
powers of making the law. 


5. In this connection, counsel 
for the appellants relied on the prin- 
ciple laid down by this Court in Raj- 
kumar Narsingh Pratap Singh Deo v. 
State of Orissa, (1964) 7 SCR 112 = 
(AIR 1964 SC 1793) to canvass his sub- 
mission that the Maharao, in this case, 
was not exercising legislative powers 
when he passed the Order dated 22nd 
January, 1938. In that case, the effect 
of a Sanad granted by the Ruler of 
Dhenkanal State had tobe considered 
and the question arose whether the 
Sanad could be treated as existing law 
within the meaning of Art.-372 of the 
Constitution. The Court, after taking 
notice of previous decisions, drew dis- 
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tinction between orders made by a 
Ruler having the force of law and 
orders which may be cf executive 
nature and held:— 


“The true legal position is that 
whenever a dispute arises as to whe- 
ther an order passed by an absolute 
monarch represents a legislative act 
and continues to remain cperative by 
virtue of Clause 4 (b) of the Order, all 
relevant factors must be considered 
before the question is answered; the 
nature of the order, the scope and 
effect of its provisions, its general 
setting and context, the method adopt- 
ed by the Ruler in promulgating legis- 
lative as distinguished from executive 
orders, these and other allied matters 
will have to be examined before the 
character of the order is judicially 
determined.” 


On an application of these principles 
in that case, it was held that the Sanad 
in question could not be held to be a 
legislative act. In our opinion, even 
if these principles are applied to the 
case before us, it has to be held that the 
Order of the Maharao dated 22nd 
January, 1938 amounted to exercise 
of legislative power. As we have 
already indicated earlier, the very 
nature of the Order, which changes 
the law applicable to the Jagir, indi- 
cates that it was legislative act and not 
a mere executive order. The Maharao 
did not purport to lay down that the 
Jagir was already governed by the 
rule of primogeniture; what he did 
was to apply the rule of primogeniture 
to this Jagir for future. Such an order 
could only be made in exercise of his 
prerogative of laying down the law for 
the State. The mere fact that it was 
laid down for one single Jagir and was 
not a general law appliceble to others 
in the State is immaterial, because it 
does not appear that there were any 
other similar Jagirs which also requir- 
ed alteration of the law applicable to 
them. There is also nothing to show 
that during the period of his rule, the 
Maharao had adopted any special pro- 
cedure for promulgating the laws in 
his State. The manner in which the 
Order was passed indicates that, in 
this State, the Maharao considered 
himself competent to lay down the law 
at any time he liked. 

6.. Reliance was also placed on 
the decision of this Court in State of 


-Gujarat v. Vora Fiddali Badruddin 


Mithibarwala, (1964) 6 SCR 461 = 
(AIR 1964 SC 1043), but that case, in 
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our opinion, has no application at all. 
In that case, the question arose whe- 
ther an agreement entered into by a 
Ruler had the force of law. In the 
case before us, there is no such ques- 
tion of any agreement. In dealing 
with that question, the Court relied 
on the following extract from a deci- 
sion of the Court in an earlier case of 
Bengal Nagpur Cotton Mills Ltd. v. 
Board of Revenue, Madhya Pradesh, 
AIR 1964 SC .888.— 


“It is plain that an agreement of 
the Ruler expressed in the shape of a 
contract cannot be regarded as-a law. 
A law must follow the customary 
forms of law-making and must be ex- 
pressed as a binding rule of conduct. 
There is generally an established 
method for the enactment of laws, and 
the laws, when enacted, have also a 
distinct form. It is not every indica- 
tion of the will of the Ruler, however 
expressed, which amounts to a law. An 
indication of the will meant to bind 
as a rule of conduct and enacted with 
some formality either traditional or 
specially devised for the occasion, 
results in a law but not an agreement 
to which there are two parties, one of 
which is the Ruler” 
Emphasis was laid by counsel on the 
views expressed in this passage that 
a law must follow the customary 
forms of law-making and must be ex- 
pressed as a binding rule of conduct. 
In the present case, there is nothing 
to show that, in the State of Kota, 
there was any other customary form 
of law making. The Order of 22nd 
January, 1938 clearly expresses the 
direction of the Ruler that the Jagir 
must be governed by the same cus- 
tomary law as other Jagirs as a bind- 
ing direction which was to govern the 
future conduct of the holders of this 
Jagir. The principle relied on, there- 
fore, does not show that this Order of 
22nd January, 1938 did not amount to 
a legislative act on the part of the 
Maharao. -> 


7. Reference was sss made to 
the decision of this Court in Major 
Ranjit Singh Rao Phalke v. Smt. Raja 
Bai Sahiba (dead) by her legal repre- 
sentatives & Vice Versa, Civil Appeals 
Nos. 982 and 983 of 1964, D/- 19-7- 
1967, where the Court said:-— 

“It is now settled law that every 
order of the Maharaja cannot be 
regarded as law, 
which were in violation -of his own 
Jaws”. ; g 


particularly those - 
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and again repeated:— 

“The position today is that every 
order of the Ruler cannot be regard- 
ed as law but only such orders as 
contain some general rule of conduct 
and which follow a recognized pro- 
cedure of law-making”. 


In that case, the particular order of 
the Ruler which was questioned had 
been made in contravention of one of 
the existing laws of the State and it 
was held that such an order could not 
be treated as law. In the case before 
us the position is quite different. 
There was no law of the Kota State 
which could be held to be contrary to 


‘the Order dated 22nd January, 1938. In 


fect, the general law governing all 
Jagirs in the State was the customary 
law under which the Jagirs were own- 
ed by the eldest member of the senior 
branch, and all that this Order did 
was tc apply the same law to this 
Jagir also. It is trué that no special 
procedure cf law-making was adopted 
ky the Maharao when making this 
Order; but that circumstance cannot 
change the nature of the Order special- 
ly when there is nothing to indicate 
that there was any recognised proce- 
dure of law-making in the Kota State 
at that time. In these circumstances, 
we hold that the High Court was quite 
correct in arriving at the decision that 
these eight villages, at the time when 
the suit for partition was instituted, 
were impartible property governed by 
the law of primogeniture and Chandra- 
kant Rao respondent alone had to be 
treated as the owner of these villages. 


8. It, however, appears that, 
during the pendency of the suit, Jagirs 
were resumed in Rajasthan including 
this Jagir which stood in the name of 
Chandrakant Rao and cash compensa- 
tion was paid in respect of it. It was 
urged by counsel for the appellants 
that, even if the Jagir was impartible 
and governed by the rule of primoge- 
niture, the right, which earlier vested 
in the members of the family when 
it was joint family property, would 
be exercisable when the Jagir was con- 
verted into cash and lost its status of 
impartible estate. It- was, therefore, 


. claimed that, after the Jagirs had been 


converted into -cash under the 
Rajasthan Land Reforms and Resump- 
tion of Jagirs Act No. VI of 1952, the 
appellants should have been granted a 
share in the compensation received by 
Chandrakant Rao on the basis that 
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this property was earlier joint Himdu 
family property. In the alternacvive, 
it was also urged that, even if this 
claim of the plaintiffs/appellants is 
not accepted, they would at least be 
entitled to claim a part of the com- 
pensation in lieu of their right of 
maintenance. These two aspects do 
not seem to have been considerec by 
the trial Court and even the High 
Court in one sentence disposed of this 
matter by saying that, since the 
appellants were only entitled to main- 
tenance, they could not claim any 
share in the compensation money paid 
under the Rajasthan Act VI of 1952. 
In dealing with this aspect, we are 
handicapped by the circumstance that 
the suit was instituted before this 
Act VI of 1952 was passed, so that 
there was no specific pleading in this 
behalf by the plaintiffs/appellants. The 
trial Court, therefore, ignored this 
aspect altogether and even the High 
Court did not take into account the 
effect of Act VI of 1952 in the two 
aspects which have been mentioned by 
us above. Since, however, this is an 
appeal against a preliminary decree in 
the suit and the suit is still to continue 
in the trial Court, we think it arpro- 
priate to direct that these quescions 
should be properly raised in the trial 
Court by amendment of the pleadings 
in the plaint, if necessary, and skould 
be considered and decided by that 
Court. It will be for that Cour: to 
give a fresh decision whether the ap- 
pellants are entitled to claim a share 
in the compensation money received in 
lieu of these eight villages under 
Rajasthan Act VI of 1952. 


9, The result is that this 
appeal is dismissed, subject ta the 
modification that the case will go back 
to the trial Court for deciding the 
question whether the plaintiffs/anpel- 
lants can claim a share in the com- 
pensation money or not, as indizated 
above. Costs of this appeal shall 
abide the decision on this claim af the 
plaintiffs/appellants to a share in the 
compensation money. 


Case remanded. 


Commr., W. T., Gujarat v. Arundhati 


[Prs. 8-9] S. C. 915 
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(V 58 C 186) 


(From: Gujaraz)* 
J. C. SHAH, K. S. HEGDE AND 
©- A, N. GROVER, JJ. 


Commissioner of Wealth Tax, 
Gujarat, Appellant v. Mrs. Arundhati 
Balkrishna, Respondent. 


Civil Appeals Nos. 1991, 1992, 2010 
and 2011 of 1968, D/- 25-2-1970. 

(A) Wealth Tax Act (1957), S. 2 
(e) (iv) — ‘Annuity’ — Meaning of — 
Trust deeds — Trustees to pay annual- 
ly to assessee a share of income from 
trusts funds after deducting expenses 
— Assessee having only life interest in 
such payments which were not fixed 
sums of money — Payments are not 
annuities — Assessee not entitled to 
exclude them under Section 2 (e) (iv) 
from computation of net wealth. 

The expression ‘annuity’ in S. 2 
(e) (iv), means aright to receive a 
specified sum and not an aliquot share 
in the income arising from any fund 
or property. -Ordinarily, an annuity is 
a money payment of a fixed sum 
annually made and is a charge 
personally on the granzor. (1859) 4 
Drew 343 = 113 R. R. 390; Halsbury’s 
Laws of England 3rd Edn. Vol. 32 P. 
534 Para 899 & Jarman on Wills p. 
1133, Rel. on. (Para 14) 


Under certain trust deeds the 
trustees were required to pay each 
year the income of the trust fund after 
deducting expenses of administering 
the trust, to the assessee and her two 
brothers in equal shares. But after 
the death of the assessee her heirs 
were not entitled to any share in that 
income. For disposition of the corpus 
of the trust, it was provided that not- 
withstanding anything contained to the 
contrary in the deed of Trust after 
assessee attained majority and after 
the birth of her first child when and 
so. often as might be required by the 
assessee, the trustees were required to 
pay a portion of the corpus of the 
trust fund not exceeding in the whole 
one-half thereof to the assessee and 
this payment of the corpus was to be 
absolutely freed and discharged from 
the trust and provisions of the trust 


deed, 
Held that the payments which the 
assessee was entitled to receive under 


*(Wealth Tax Ref. 3 of 1964, D/-9-10- 
1967 — Guj.) 
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those deeds were not annuities and as 
such she was not entitled to the bene- 
fit of S. 2 (e) (iv), (1966) 59 ITR 230 
Cab & (1968) 69 ITR 586 (Cal), Rel. 
(Paras 15, 16) 

(B) Wealth Tax Act (1957), S. 5 (1) 

= Jewellery intended for personal use 
of assessee only comes within S. 5 (1) 


(viii) — Its value cannot be included 


in computation of net wealth of asses- 
see—S, 5 (1) (xv) deals with jewellery 
in general, 


There are four provisions in Sec- 


tion 5 (1), dealing with jewellery viz. 
(1) jewellery intended for personal use 
of the asséessee, S. 5 (1) (viii); (2) jewel- 
lery that is heirloom, S. 5 (1) (xiii); (3) 
jewellery in the possession of any 
ruler, S. 5 (1) (xiv) and (4) jewellery in 
general, S. 5-(1) (xv). Under S. 5 (1) 
(xv) as it stood at the relevant time 
every assessee was entitled to deduct 
a sum of Rs. 25,000/- from out of the 
value of the jewellery -in her posses- 
sion whether the same was intended 
for her persénal use or not but under 
S. 5 (1) (vii) the value of. all the 
jewellery intended for the ‘personal 
use of the assessee stands excluded in 


the computation of the net wealth of- 


an assessee, (Para 18) 


Cases Referred: Chronological. Paras . 


(1968) 69 ITR 586 = (1969) 1 
ITJ 311 (Cal), Commr. of 
Wealth Tax v Mrs. Dorothy 7 

- Martin’ 15 

es 59 ITR 230 (Cal), Ahmed 

H. Ariff v. Commr. of Wealth 

o “Calcutta 15 

(1859) 4 Drew 343. = 113.R. R. l 
390, Bignold v. Giles 13 


Mr. B. Sen, Sr. Advocate, (M/s. S. 


K. Aiyar and B. D. Sharma, Advocates, 


with him), for Appellant (In C. As. 
Nos. 1991 and rk of 1968) and for 
Respondent (In C. As. Nos, 2010 and 
2011 of 1968): Mr. N A. Palkhivala, 


Sr. Advocate, i N. Nene Advocate, - 


with him), for Respondent (in C: As, 
Nos. 1991 and 1992 of 1968) and for 
Appellant (In C. As. Nos, 2010 and 
2011 of 1968), 

The following Judgment of the 
Court was delivered by .- 

HEGDE, J.:— These appeals by 
certificate under section. 29 of the 


Wealth Tax Act, 1957 (to be ` herein- 


after referred to as the Act) arise 
from a reference under section 27 (1) 
of the Act to the High Court of Guia- 
rat. Therein fcur questions ‘were 


referred to. the High Court for its. opin-.. 


_walue. of. 


A.L RB, 


ion. These four questions really gave 
rise to two questions of law viz. (1) 
whether under the three trust deeds 
referred to therein the assessee got an- 
nuities falling within the scope of sec- 
tion 2 (e) (iv)? and (2) whether the 
value of the jewels owned by the as- 
Sessee was exempt under section 5 (1) 
(viii) in computing. the net wealth of 
the assessee? 


2. The assessee is an individual 


f and the assessment years with which 


we are concerned in these appeals are 
1957-58 and 1958-59, the correspond- 


‘ing valuation dates being December 31, 


1956 i December 31, 1957. 


By a deed .of settlement 
prey September 7, 1945 the father of 
the assessée settled certain shares of 
the Indian Companies of the estimated 
value of Rs. 5,50,325 upon trust for the 
benefit of his two sons and his daugh- 
ter, the assessee. By another deed of 
settlement dated October 12, 1945 he 
settled certain other shares upon trust 
for the benefit of the assessee and her 
two brothers. All the terms of the 
two trust deeds relevant for our pre- 
sent purpose are identical. By a deed 
of settlement’ dated September 30, 
1945, the mother-in-law of the asses- 
See settled upon trust a sum of Rupees 
3,88,931 and shares of some Indian 
Companies of the aggregate market 
value of Rs. 11,81,670. The assessee is 
one of the beneficiaries named in that 
deed. The assessee also possessed 
jewellery of the value of Rs. 80,000. 

4, As regards the payments to 
be made to the assessee under the 
aforementioned three trust deeds, the 
contention of the assessee is that under 
each of those deeds, she has only a 
right te an ‘annuity’ and the terms and 
conditions relating thereto preclude 
the commutation of any portion there- 
of into a lump sum grant and hence in 
view of Section 2 (e) (iv), the value of 
those annuities cannot be included in 
the computation of her net wealth. As 
regards the jewellery her case is that 
they are articles of her personal use 
and therefore their value cannot be 
taken into consideration in ascertain- 
ing her net wealth. She contends that 
the value of those jewellery is exempt 
under section 5 (1) (viii). The Wealth 
Tax Officer rejected both those con- 
tentions and assessed her after includ- 
ing in her net wealth the value of ‘the 
benefits receivable by her under the 
trust deeds in question as well as the 


the. .. jewellery minus 


1971 


Rs. 25,000, deduction given under S. 5 
(1) (xv) as it stood at the relevant time. 


5. Against that order the zs- 


Sessee went up in appeal to the Ass:s-, 


tant Appellate Commissioner. That 
officer agreed with the conclusioris 
reached by the Wealth Tax - Officer 
and he accordingly dismissed the ap- 
peal of the assessee. Thereafter the 
assessee appealed to the Tribunal. The 
Tribunal held that the payments.to be 
made to the assessee under the trust 
deed executed by her mother-in-law 
is an ‘annuity’ entitled to exemption 
under section 2 (e) (iv). As regards 
the payments to be made to the asses- 
see under her father’s settlement 
deeds, it opined that as the- assessee 
was entitled to. withdraw from: the 
trust fund at her own discretion after 
she attained majority and after she 
gave birth to one child, one half of 


the corpus, to that extent commuta-. 


tion was possible. Therefore to the 
extent of one half of the value of the 
annual payments to be made to ker 
under those deeds, the assessee was 
not entitled to exemption under sec- 
tion 2 (e) (iv) but she was entitled to 
exemption as regards the other helf, 


The Tribunal rejected the assesses- 
claim for exemption under S, 5 [1). 


(viii) i.e. in respect of the value of the 
jewellery. 

6. On `a reference under S, 27 
(1), the High Court of Gujarat held 
that the payments to be made to the 
assessee under the three settlement 
deeds do not come within section 2 
{e) (iv) but the value of the jewellery. 
is exempt under section 5 (1) (viil. 
Both the assessee as well as the Rewe- 
nue have appealed against that dæi- 
sion. 


7. -We shall first take up fhe 
contention of the assessee that fhe 
payments to be made to her under the 
trust deeds are annuities which: by the 
terms and conditions relating théreto 
preclude the commutation of any por- 
tion thereof into a lump sum grant end 
hence are within the scope of section 
2 (e) (iv). If those payments fall 
within the scope of that provision, they 
cannot be considered as the assets of 
the assessee and therefore their value 
cannot be reckoned in determining her 
net wealth under section 2 (m). Under 
Section 3, the charging section, only. 
the net wealth -of an assessee can be 
brought to tax. Hence we have to eza- 
mine the terms of the settlement deeds 
to find out whether the benefits con- 
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ferred on the assessee by any or all of 


- those deeds can be considered as an- 


nuity.. 

8 | As ‘stated earlier the two 
settlement deeds executed by the 
father of the assessee’ are expressed 
more or less in identical language. It 
was conceded at the bar that whatever 
construction we may _plac2 on one, 
would be equally applicable to. the 
other. Therefore we shall take up the 
deed executed on September 7, 1945 by 
the father of the assessee. Under 
Clause 3 of that deed it is provided 
that the trustees, after deducting from 
the income of the shares in question, 
all costs and expenses incurred in or 
about the administration of the trust, 
should at the end of every calendar 
year pay the whole residue to the 
assessee and her two brothers in equal 
shares. But after the death of the 
assessee her heirs are not entitled to 
any share in that income. Therein 
provision is made by the settlor for 
disposition of the corpus cf the trust. 
But it is provided that notwithstanding 
anything contained to the contrary in 
the deed of Trust after assessee attain- 
ed majority and after the birth of her 
first child when and so often as might 
be required by the assessee, the 
trustees are required to pay a portion 


-of the corpus of the trust fund not 


exceeding in the whole one-half there- 
of to the assessee and. this payment of 
the corpus was to be absolutely freed 
and discharged from the trust and 
provisions of the -trust deed. The 
other provisions of the trust deed are 
not relevant for our present purpose. 


- 9. Under the trust deed . exe- 


_cuted by the assessee’s mother-in-law 


on December 30, 1945, the husband of 
the assessee and her two brothers-in- 
law were constituted as the Trustees.. 
Under Clause (a) of that deed, the 
trustees were required to pay the: in- 
come of the trust fund after: deduct- 
ing the expenses to the assessee during 
her lifetime. The rest of the clauses 
in that trust deed relate to disposi- 
tion of the corpus to different bene- 
ficiaries after the lifetime of the as- 
Sessee, 

10. ‘It is clear from the terms 
of the three trust deeds referred- to 
earlier that the assessee had a life 
interest in each of those funds. Fur- 
ther under the trust deeds executed 
by her father, she. was also entitled 
to a portion of the corpus under cer- 

in circumstances. The question for 
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decision is whether the benefits obtain- 
ed by the assessee under those deeds 
can be held to come within Section 2 
(e) (iv). 

11. The expression “annuity” 
is not defined in the Act. In Halsbury’s 
Laws of England, 3rd Edn. Vol. 32 at 
p. 534 (paragraph 899), the meaning of 
the word “annuity” is explained thus: 


“An annuity is a certain sum of 
money payable yearly either as a per- 
sonal obligation of the grantor or out 
of property not consisting exclusively 
of land”. 

12. In Jarman on Wills at 
p. 1113 “annuity” is defined thus: 


“An annuity is a right to receive 
de anno in annum a certain sum, that 
may be given for life, or for a series 
of years; it may be given during any 
particular period, or in perpetuity; and 
there is also this singularity about 
annuities, that,- although payable out 
of the personal assets, they are capable 
of being given for the purpose of 
devolution, as real estate; they . may 
be given to a man and his heirs, and 
may go to the heir as real estate”. 


13. In Williams on Executors 
and Administrators “annuity” is des- 
cribed as a yearly payment of a cer- 
tain fixed sum of money granted for 


life or for years charging the person - 


of the grantor only. In Bignold. v. 
Giles, (1859) 4 Drew 343 = 113. RR 390 
Kindersley V. C. described “annuity” 
in these words: i 


“An annuity is a right to receive 
de anno in annum a certain sum; that 
may be given for life, or for a serjes 
of years; it may be given during any 
particular period, or in perpetuity; and 
there is also this singularity about 
annuities, that although payable out 
of the personal assets, they are capa- 
ble of being given for the purpose of 
devolution, as real estate; they may 
be given to a man and his heirs, and 
may go to the heir as real estate—so 
an annuity may be given to a man and 
the heirs of his body; that does not, 
it is true, constitute an estate tail, but 
that is by reason of the Statute De 
Donis, which contains only the word 
“tenements”, and an annuity, though 
a hereditament, is not a tenement; 
and an annuity so given is a base fee”. 
Proceeding further the learned Judge 
observed: 

“But this appears to me at least 
clear; that if the gift-of what is call- 
ed an annuity is so made, that, on the 
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face of the will itself, the testator 
‘shows his intention to give a certain 
portion of the dividends of a fund, 
that is a very different thing; and 
most of the cases proceed on that foot- 
ing. The ground is, that the Court 
construes the intention of the testator 
to be, not merely to give an annuity, 
but to give an aliquot portion of the 
eee arising from a certain capital 


14. Illustrations of annuity 
given in Section 173 of the Indian Suc- 
cession Act also show that itis a right 
to receive a specified sum and not an 
aliquot share in the income arising 
from any fund or property. Ordinari- 
ly an annuity is a money payment 
of a fixed sum annually made and is a 
charge personally on the grantor. 


15. On an analysis of thẹ rele- 
vant clauses in three trust deeds, it is 
clear the assessee was given there- 
under a share of the income arising 
from the funds settled on trust. Under 
those deeds she is not entitled to any 
fixed sum of money. Therefore it is 
not possible to hold that the payments 
that she is entitled to receive under 
those deeds are annuities. She has 
undoubtedly a life interest in those 
funds. In Ahmed . H. Ariff v. 
Commr. of Wealth Tax Calcutta, (1966) 
59 ITR 230 (Cal) a Division Bench of 
the Calcutta High Court held that the 
right of a person to receive under a 
wakf an aliquot share of the net in- 
come of the wakf property is an ‘asset’ 
within the meaning of the Wealth Tax 
Act, 1957 and the capital value of such 
a right is assessable to wealth tax. 
Therein the Court repelled the con- 
tention that the right in question was 
an ‘annuity’. This decision was ap- 
proved by the Court in Civil Appeals 
Nos. 2129—2132 of 1968 decided on 
August 20, 1969 and the same is bind- 
ing on us. A similar view was taken 
by another Bench of the Calcutta 
High Court in Commr. of Wealth Tax 
y. Mrs. Dorothy, Martin, (1968) 69 ITR 
586 (Cal). In that case under the will 
of the assessee’s father the assessee 
was entitled to receive for her life the 
annual interest- accruing. upon her 
share in the residuary trust fund. The 
Wealth Tex Officer included the entire 
value of the said share in the assess- 
able wealth of the assessee and sub- 
jected the same to tax under Sec- 
tion 16 (3) of the Wealth Tax Act, 
1957. That order was confirmed by 
the Assistant Appellate Commissioner 
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but the Tribunal in appeal excluded 
the same in the computation of the 
net wealth of the assessee. On a refer- 
ence made to the High Court, it was 
held that on a construction of the 
various clauses in the will, the assessee 
was entitled to an aliquot share in 
the general income of the residuery 
trust fund and not a fixed sum pey- 
able periodically as “annuity” and, 
therefore, the value of her share was 
an asset to be included in computing 
his net wealth. These decisions in cur 
view correctly lay down the legal pcsi- 
tion. In this view it is not necessery 
to consider whether the income receiv- 
able by the assessee under those deeds 
either wholly or in part is capable 
of being commuted into a lump sum 
grant, 


16. For the reasons mentioned 
above we agree with the High Court 
that payments to be made to the as- 
sessee under the three trust deeds can- 
not be considered as annuities end 
hence she is not entitled to the bene- 
fit of Section 2 (e) (iv). 


17. 
tion whether the High Court was rizht 
in its view that the value of the as- 
sessee’s jewellery should not be taken 
into consideration in determining “er 
net wealth. The Tribunal has taken 
the view and the High Court aas 
agreed with that view that the jevel- 
lery in. question are articles intend- 
ed for the personal use of the as- 
sessee. As mentioned earlier those 
jewels were valued at Rs. 80,000/-; out 
of that amount Wealth Tax Officer 
deducted Rs. 25,000/- under Section 5 
(1) (viii). The assessee claims that in 
view of Section 5 (1) (viii), the velue 
of those jewels cannot be included in 
the computation of her net wealth. 
Section 5 (1) (viii) reads: 


“5, (1) Wealth-tax shall not be 
payable by the assessee in respect of 
the following assets, and such aszets 
shall not be included in the net wealth 
of the assessee— 

+ 3 * x ¥ + s ¥ 


(viii) furniture, household utensils, 
wearing apparel, provisions and other 
articles intended for the personal or 
household use of the assessee.” 


18, There is no dispute that the 
jewels in question were intended for 
the personal use of the assessee; but 
it is:said on behalf of the revenue ~hat 
Section 5 (1) (viii) does not apply to 


This takes us to the ques-- 
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jewels as those articles are specifically 
provided for under Section 5 (1) (xv). 
On the other hand it is urged on be- 
half of the assessee that Section 5 (1) 
(xv) deals with jewellery which are not 
intended for personal use of the 
assessee such as heirloom or other 
jewellery which are retained as valu- 
able assets or intended for the use of 
persons other than the assessee where- 
as Section 5 (1) (viii) takes in only 
such jewellery as are intended for 
personal use of the assessee. We think 
the contention advanced on behalf of 
the assessee is the correct one. It is 
well known that the jewellery is 
widely used as articles of personal use 
by the ladies in this country specially 
by those belonging to the richer 
classes. That being so jewellery in- 
tended for the personal use of the 
assessee comes within the scope of Sec- 
tion 5 (1) (viii). But the jewellery 
mentioned in Section 5 (1) (xv) need 
not be articles intended fcr personal 
use of the assessee. That provision 
deals with jewellery in general. The 
two provisions deal with different 
classes of jewellery. That is made 
further clear by Section 5 (1) (xiii) 
which says that wealth Tax shall not 





_be payable by assessee in respect of 


any drawings, paintings, photographs, 
prints and other heirloom not falling 
within Clause (xii) and not intended 
for sale but not including jewellery. If 
the contention that the jewellery is 
exclusively dealt by Section 5 (1) (xv) 
is correct then there was no occasion 
for the legislature to refer to jewellery 
in Section 5 (1) (xiii). From an analy- 
sis of the various provisions in Sec- 
tion 5, it appears to us that therein 
there are four provisions dealing with 
jewellery viz, (1) jewellery intended 
for personal use of the assessee — 
Section 5 (1) (viii); (2) jewellery that 
is heirloom — Section 5 (1) (xiii); (3) 
jewellery in the possession of any 
ruler — Section 5 (1) (xiv) and (4) 
jewellery in general —- Section 5 (1) 
(xv). Under Section 5 (1) (xv) as it 
stood .at the relevant time every 
assessee was entitled to dsduct a sum 











the jewellery in her possession whe- 
ther the same was intended for her 
personal use or not — 
Section 5 (1) (viii) ths 
all the jewellery. intended for the 
personal use of the assessee stands 
excluded in the computation of the 
net wealth of an assessee. 
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19. For the reasons mentioned 
above we think the High Court was 
right in answering the question relat- 
ing to the value of the jewellery in 
favour of the assessee. 

20. In the result these appeals 
fail and they are dismissed—no costs. 


Appeals dismissed. 
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M/s. The Alote Estate, Alote and 
another, Appellants v. R. B. Seth Hira- 
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20-2-1970. 
Comp anies Act (1913), Sections 
156, 184 — Liability as contributory 


of present and past members — Share- | 


holder of fully paid shares — Cannot 
be placed on list of contributories 
without rectifying register and deter- 
mination of liability in appropriate 
proceedings. 

The consideration for the allot- 
ment of 
money's worth e. g., the transfer to the 
company of property. If a valid con- 
tract is made for the acceptance by 
the company of specified property in 
payment -of shares the Court will not 
whilst the contract stands inquire into 
the value of the consideration even at 
the instance of the liquidator. Where, 
however, the contract is fraudulent or 
shows on the face of it that the con- 
sideration given to the company ` is 
illusory or is clearly not equivalent. to 
the nominal value of the shares the 
shares cannot, to this-extent, be treated 
as fully paid and the shareholder may 
be held liable to pay for them in full 
if the register is rectified and it is 
determined in appropriate proceedings 
that he is not a fully paid up share- 
holder. L. P. A No, 24 of 1962, .D/- 
9-7-1965 (MP), Reversed. (Para 9) 
Cases Referred: Chronological Paras 
(1903) (1903) 2 Ch Div 254 = 72 i 

a Cle 643, In re Innes and Co. - 
td. : - 


"(Letters Patent Appeal No. 24 of 
.1962, D/- 9-7-1965 — Madh Pra — 
Indore Bench.) 
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shares may be money or 
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M/s. S. V. Gupfe and N. D. 
Karkhanis, Sr. Advocates, (Mr. A. G. 
Ratneparkhi, Advocate, with them), for 
Appellants; Mr, Mohan Behari 
Advocate, for Respondent No. 1; 
C. K. Daphtary, Sr. Advocate, 
C. P. Lal and N. N. Sharma, . 
cates, with him), 
Nos. 2 to 4 


The following Judgment of. the 
Court was delivered by . 


GROVER, J.r — This is an appeal 
by special leave from a judgment of 
the Division Bench of the Madhya 
Pradesh High Court reversing the 
order of the Company Judge in an 
application made by respondent No. 1 
for an inquiry into that allegation 
that the consideration for 18,000 shares 


Mr. 


Advo- 
for Respondents 


-of the Vikram Sugar Mills Ltd. (now 


under liquidation) valued at Rs. 18 


- lakhs was not fully paid up by the 


shareholders, namely, the present ap- | 


pellants, 


2. The facts may be succinct- 
Iy stated. Appellant: No. 1; the Alote 
Estate, was a firm consisting of two 
partners at the material time. It 
came into existence in 1944 when 


` Vikram Sugar Mills Ltd., hereinafter 
. Called the “company”, was proposed to 


be floated. The two partners of the 
frm were His Highness Col. Sir 
Vikramsingh Rao Pawar, Ruler of the 
State of Dewas (senior) and R. K. N. 
Gajapati Raju of Vaizagapatnam who 
died sometime in 1946 with the result 
that the firm was dissolved. In 1947 
the ruler of Dewas (senior) was taken 
in adoption by Her Highness the Senior 
Dowager Maharanisaheba of Kolhapur. 
He assumed the name and title of 
His Highness Maj. Gen. Sir Shahaji 
Chhatrapati Maharaja of Kolhapur. 
After the constitution of the firm call- 
ed the Alote Estate, the company was 
incorporated in February, 1944, The 
firm held extensive agricultural land 
which was suitable for cultivation of 
sugarcane. It had transferred . 6,000 
‘acres out of-its holding to the com- 
pany in lieu of 18,000 fully paid shares 
of Rs. 100/- each which were register- 
ed in the name of the firm. : 


3. Respondent No. 1 ‘was origi- 


` 


g nally a.director of the company. He 


made a proposal for advancing deben- 
ture loan of Rs, 20 lakhs to the com- 
pany. which proposal was accepted by 
the Board of Directors as also at an 
extraordinary general meeting of the 
company on September. 16, 1946. He 
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. Was appointed Managing Agent of the 
company. On the same date at the 
- meeting the shareholders of the com- 
pany passed. a resolution that ou. of 
6,000 acres of land acquired by the 
company from the Alote Estate 2,000 
acres selected by respondent No. _ or 
his representative be returned and re- 
transferred to the Estate. In con- 
sideration of such transfer 9,000 shares 
were to be surrendered by the Estate. 
Effect was given to this resolutior and 
in the list of shareholders the number 
of shares held by the firm was shown 
as 9,000 instead of 18,000 subjec: ` to 
confirmation by the Court. A resolu- 
tion was passed on October 27, 1947 
for reduction of the capital from. 60 
Lakhs to Rs. 35 lakhs. The Court was 
also moved for giving permissiom for 
reduction of the capital. On Jaruary 
23, 1950, Prabhakar Parashuramii 
Pandit — a shareholder — filed before 
the High Court a petition under Sec- 
tions 166 and 162 of the Companies 
Act 1913 for winding up the commany. 
On April 2, 1951 two joint liquidators 
were appointed. 


_ 4 The liquidators took steps 
to settle the list of contributories and 
objections were raised by His Hignness 
the Maharaja of Kolhapur as also by 
the firm against inclusion of their 
names in that list. While these pro- 
ceedings were pending an application 
was filed by respondent No. 1 on 
October 31, 1961 praying that an in- 
quiry be made in respect of the price 
paid for 6,000 acres of land before the 
allotment of the shares and “to hold 
the Alote Estate and His Highness the 
Maharaja of Kolhapur liable as œntri- 
butories to the extent of money’s worth 
not found to have bean fully paid in 
addition to and independently of the 
liability for Rs. 9 lakhs” which aczord- 
ing to the joint liquidators was the 
amount of liability of the Maharzja as 
@ contributory. It was alleged, inter 
alia, that on an average the price per 
acre paid for 6,000 acres of land kefore 
the allotment of the shares was ap- 
proximately Rs. 30/-. On that basis 
the Maharaja and the Alote Estate 
were liable as contributories in the sum 
of Rs. 16 lakhs as the shares were not 
fully paid by value in kind. The Ma- 
haraja and the-Alote Estate in reply 
took up the position that in the absence 
of rectification of register by aspro- 
priate action they were not liable to 
pay as contributories because they held 
shares which were fully paid up. As 
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regards the company’s resolution to 
give up 2,000 acres out of 6,000 acres 
and reduce the value of shares allotted 
to 9 lakhs it was maintained that, the 
same was an independent transaction 
and its effect could be considered only 
in appropriate proceedings in accord- 
ance with law. 

5. The Jearned Company Judge 
by his order dated July 31, 1962 held 
that in a proceeding for winding up 
and while settling the list of contri- 
butories it was not open to go behind 
the transaction entered into at the 
time of the formation of the Company 
and that. the consideration which had 
been freely accepted by the company 
could not be challenged as being in- 
adequate in the absence of any allega- 
tion of fraud. He was further of the 
view that the contention of respondent 
No. 1 that the valuation of the land- 
was Rs. 30 and not Rs. 300/- per acre 
could not be inquired into and it was | 
not necessary to consider whether such 
inquiry was barred by limitation in 
view of Section 235 of the Act. It was, 
however, observed that if the allega- 
tion of respondent No. 1 was that the 
Alote Estate as an officer of the com- 
pany was guilty of misfeasance or 
breach of trust the application having 
been made more than three years 
from the date of first appointment of 
liquidators would be clearly barred. 
Reference was made to numerous 
English and Indian decisions for com- 
ing to the conclusion that a fully paid 
share-holder could not be called upon 
to contribute towards the assets of the 
company in respect of such shares 
held by him. Other points were left 
for decision after the petition for con- 
firmation of the resolution of the com- 
pany was disposed of. 

Respondent No. 1 filed an 
appeal under the Letters Patent. The 
Division Bench hearing the appeal 
seems to have been influenced by the 
possibility that the land had been pur- 
chased by the Alote Estate at a small 
fraction of value for which it had been 
sold to the company largely owing to 
the Maharaja being all powerful in the 
conduct of its affairs. It was consider- 
ed that an inquiry would be necessary 
when there was a prima facie indica- 
tion that the allottee of the shares had 
paid only a fraction oł? the nominal 
value, : 

T Now Section 156 of the Act 
deals with the liability as contribu- 
tories. Clause (iv) of sub-section (1) 
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provides that in the case of a com- 
pany limited by shares no contribu- 
tion shall be required from any mem- 
ber exceeding the amount unpaid on 
the shares in respect of which he is 
liable as a present or past member. 
Section 158 defines the term “contri- 
butory”. It means every person liable 
to contribute to the assets of a com- 
pany in the event of its being wound 
up. Under Section 184 the Court shail 
settle the list of contributories with 
power to rectify the register of mem- 
bers in all cases where rectification is 
required in pursuance of the Act. Sec- 
tions 185 and 186 confer power on the 
Court to require delivery of property 
from a contributory and to order pay- 
ment of debts determined by it. 


8. The material question, there- 
fore, was whether the appellants 
could be placed on the list of contri- 
butories. It could hardly be disputed 
that a shareholder of fully paid up 
shares will not be placed on the 
list of contributories and made to 
contribute towards the assets of the 
company unless the register is rectifi- 
ed and it is determined in appropriate 
proceedings that he is not a fully paid 
up shareholder. 


9. In England the rule which 
has been accepted as settled is that 
although the court can inquire into an 
allegation that owing to fraud the 
contract relating to fully paid up 
shares was vitiated but unless the 
contract is impeached mere inadequacy 
of price is not sufficient. of itself to 
invalidate the contract. In the words 
of Vaughan Williams LJ. in In re Innes 
and Co., Ltd., (1903) 2 Ch Div 254, at 
page 262. 


“You must shew that, these shares 
not having been paid for at all, the 
contract for purchase was a colourable 
transaction, and that in truth and in 
fact, qua value, these shares were not 
part of the consideration....” 

As stated in Palmers Company Law, 
21st Edition, pages 190-191, the con- 
sideration for the allotment of shares 
may be money or money’s worth e. £8., 
the transfer to the company of pro- 
perty.. If a valid contract is made for 
the acceptance by the company of 
specified property in payment of 
shares the court will not whilst the 
contract stands inquire into the value 
of the consideration even at the in- 
stance of the liquidator. Where, how- 
ever, the contract is fraudulent or 
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shows on the face of it that the con- 
sideration given to the company is 
illusory or is clearly not equivalent to 
the nominal value of the shares the 
shares cannot, to this extent, be treat- 
ed as fully paid and the shareholder 
may be held liable to pay for them in 
full. It is significant that no steps 
were taken by the liquidators to have 
the register rectified or the contract 
entered into by the company with the 
appellants avoided by means of ap- 
propriate proceedings. Even in the 
application filed by respondent No. 1 
in October 1961 there was no allega- 
tion of fraud. The fact stated related 
more to inadequacy of price or con- 
sideration and not to its being illusory 
or the like. In our judgment the- 
learned single judge was right and 
the Division Bench was in error in 
directing an inquiry into the question 
whether the appellants had paid con- 
sideration which was inadequate. l 


10. The appeal is consequently 
allowed and the order of the Division 
Bench is set aside and that of the 
learned single judge restored with 


costs. 
Appeal allowed. 
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“Burmah Shell - Oil Storage and 
Distributing Co. of India, Ltd. (in 
C. A. No. 1477 of 1970); The Burmah 
Shell Management Staff Association 
(In C. A. No. 1478 of 1970), Appel- 
lants v. The Burmah Shell Manage- 
ment Staf Association and others (in 
C. A. No. 1477 of 1970); Burmah Shell 
Oil Storage and Distributing Co. of 
India Lid. and others (in C. A. No. 
1478 of 1970), Respondents. 

_ Civil Appeals Nos. 1477 and 1478 
of 1970, D/- 12-11-1970. 

{A) Industrial Disputes Act (1947), 
Section 2 (s) (as amended by Act 36 of 
1956) — Workman, who is — A 
person may not be a workman even 
though he does not come within the 
exceptions — Workman must be held 


*(Ref. (L T.) No. 378 of 1967, DJ- 
9-1-1970 — Bom.) a 
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to be doing that work which is his 
main work. 


A person cannot be assumed <o be 
a workman on the ground that he 
does not come within the four excep- 
tions in Section 2 (s). The specifica- 
tion of the four types of work in the 
definition in Section 2 (s) obvioushy is 
intended to Jay down thai an 
employee is to become a workman 
only if he is employed to do worz of 
one of those types, while there may be 
employees who, not doing any such 
work, would be out of the scop2 of 
the word ‘workman’ without haviag te 
resort to the exceptions. 


In practice, quite a large number 
of employees are employed in Indus- 
tries to do work of more than one 
of the kinds mentioned in the defini- 
tion. In such cases, it woud be 
necessary to determine under which 
classification he will fall for the pur- 
pose of finding out whether he does 
or does not go out of the definition of 
‘workman’ under the exceptions. For 
this purpose, a workman must be held 
to be employed to do that work which 
is the main work he is required ~o do, 
even though he may be incidentally 
doing other type of work. Case law 
discussed. (Paras 5, 6) 


(B) Industrial Disputes Act (1947), 
Section 2 (s) (as amended by Act 36 
of 1956) — Workman — ‘Transport 
Engineer in Burma Shell Oil -Storage 
and Distributing Co. of India, Lid. — 


Comes within exception (iv) and. is 


not a workman. : 

A person with technical quadifica- 
tions can on that account, be employ- 
ed in a supervisory capacity and, in 
such a case, he will be held to b2 em- 
ployed to do supervisory work, so 
that, in order to be a workman, he 
must not be exempted under excep- 
tion (iv). In the case of Transport 
Engineer the major vart of his duties 
consists of supervisory work ather 
than his own personal technical work 
which is only incidental to the main 
work of repair, servicing, manten- 
ance and fabrication inasmuch as, in 
his supervisory capacity, he diagnoses 
the defects and later on inspects: the 
work done, makes his persona: test 
and certifies.that it has been preperly 
carried out. Even if the Transport 
Engineer uses his technical now- 
ledge, it is used primarily for tha pur- 
pose of supervising the work done by 
the skilled manual labourers who carry 
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out the actual repairs, do the servicing 
or maintenance or complete the 
fabrication. Admittedly the Trans- 
port Engineer draws salary in excess 
of Rs. 500/- per mensem and ceases to 
be a workman under exception (iv) of 
the definition. (1938) 1 All ER 20 and 
AIR 1965 Mad 263 and (1958) 2 Lab LJ 
556 (First Labour Court, West Bengal) 
and AIR 1966 SC 305, Rel. on. 
(Paras 12, 13, 16, 18) 
(C) Industrial Disputes Act (1947), 
Section 2 (s) (as amended by Act 38 
of 1956) — Workman — District 
Engineer in Burma Shell Oil Storage 
and Distributing Co. of India, Lid. — 
Comes within exception (iv) and is 
not a workman. - 
The duties, which the District 
Engineer performs, consist of assessing 
suitability of sites for depots from the 
point of view of the technical and 
engineering aspects, suggesting lay- 
out for construction of depots, or ser- 
vice stations, seeing that the estimates 
prepared by the draughtsmen are cor- 
rect from the techincal point of view, 
scrutinising tenders for construction 
checking the construction work given 
to the contractor, certifving bills sub- 
mitted by contractors for the work 
done by them, and preparing estimates 
for maintenance work in respect of 
depots. He also gives certificate as 
required by the Inspector of Explo- 
sives after satisfying himself about 
the technical fitness of the installation 
facilities. On the other hand, the 
principal work, for which he is em- 
ployed, is that of supervision inas- 
much as he is required to supervise 


work done by others instead of doing 


the work himself. Even though he 
has to use his technical knowledge 
for the purpose of proverly carrying 
on supervision, it cannot be held that 
he is employed to do tachnical work. 
A District Engineer draws a salary in 
excess of Rs. 500/- per mensem and, 
consequently, he cannot be held to be 
a. workman. (Para 19) 

(D) Industrial Disputes Act (1947), 
Section 2 (s) (as amended by Act 36 
of 1956) — Workman — Foreman 
(Chemicals) in Burmah Shell Oil 
Storage and Distributing Co. of India, 
Lid. — His principal duties are of a 
supervisory nature ard the manual 
work done by him personally is only 
incidental — Since he draws a salary 
in excess of Rs. 500 per mensem, he 
must be held not to be a workman 
under exception (iv). (Para 20) 
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(E) Industrial Disputes Act (1947), 
Section 2 {s) (as amended by Act 36 
of 1956) — Workman — Fuelling 
Superintendent in Burma Shell Oil 
Storage and Distributing Co. of India, 

td. — Main and substantial work 
which he does is not that of supervis- 
ing the work done by the few work- 
men who assist him, but his own 
manual work which he carries out at 
the depot as well as when delivering 
oil to the aircraft — Fact that a Fuel- 
ling Superintendent is leader of the 
team which carries out the work of 
fuelling, cannot convert his work into 
` that of a supervisory nature — Excep- 
tion (iv) does not apply.to a Fuelling 
Superintendent and, even: though the 
salary exceeds Rs. 500 per mensem, 

must be held to be a workman. 
(Paras 21, 22) 


(F) Industrial Disputes Act (1947), . 
Section 2 (s) (as amended by Act 36- 


of 1956) — Workman — Chemist in 
Burma Shel] Oil Storage and Distri- 
buting Co. of India, Ltd. — Work of 
chemist is of technical nature — Small 
amount of supervision in ensuring that 
workmen assisting him do their work 
properly is only incidental to 
own technical work of testing and giv- 
ing results of tests to the Company — 
He is a workman, (Para 23) 


(G) Industrial Disputes Act (1947), 
Section 2 (s) (as amended by Act 36 
of 1956) — Workman—Sales Engineer- 
ing Representative in Burma Shell Oil 
Storage and Distributing Co. of India, 
Ltd. — Main work to be performed by 


Sales Engineering Representative is _ 


promotion of sales which are canvass- 
ed primarily by District Sales Repre- 
sentative —- The amount of technical 
work that a Sales Engineering Re- 
presentative does is all ancillary to his 
chief duty of promoting sales and giv- 
ing advice — He is not a workman. 
(Para 25) 


(H) Industrial Disputes Act (1947), 


Section 2 (s) (as amended by Act 36 
of 1956) — Workman —. Blending 
Supervisors in Burma Shell Oil 
Storage and Distributing Co. of India, 
Lid. — Some are workmen and some 
are not, _ - 

The majort part of 
Supervisor working in the blending 
section of Waditube plant consists in 
himself operating various parts of the 


machinery and ensuring that. oils are. 
The supervisory 


blended properly. 
_ work is a minor part of his duties and, 


his - 


Blending ~ 


ALR 


to some extent, incidental to the main 
work which is manual in character. 
Blending Supervisors, who work at the 
plant- in such manner are, therefore, 
persons employed on manual work 
and have to be held to be workmen. 
(Para 28) 
_ Other type of work done by a 
Blending supervisor is at a stage when 
the blending of oils has been complet- 
ed and the oils have been transferred 
to the settling tanks. No doubt, as a 


Supervisor, he has to set the weights 


on the machines and has to take 
samples of the. products and send 


_them to the laboratory; but the princi- 


pal work entrusted to him is that of 
seeing that the barrels and other con- 
tainers are properly filled up by. the 
large number of ‘workmen placed 
under his charge who actually carry 
out the physical work for that pur- 
pose. His duties are, thus, primarily 
supervisory; and he is not a workman 
because he draws a. salary in, excess 
of Rs. 500/- and comes within excep- 
tion (iv). i (Para 29) 

(i) Industrial Disputes Act (1947), 
Section 2 (s) (as amended by Act 36 
of 1956 — Workman — Foreman in 
Burma Shell Oil Storage and Distri- 
buting Co. of India Ltd. — Foreman 
(Tank Farm and Pump House) is not 
workman being employed in supervi- 
sory capacity and drawing salary in 
excess of Rs. 500 per mensem — 
Foreman (Tank Lorry loading, Tank 
Wagon Loading and Tank Wagon un- 


loading) is also not- workman for same 


reason. (Paras 31, 32) 
i (3) Industrial Disputes Act (1947), 
Section 2 (s) (as amended by Act 36 
of 1956) — Workman — Depof 
Superintendent in Burma Shell Oil 


‘Storage and Distributing Co. of India, 


Ltd. — His principal duties are of a 
supervisory and managerial nature, 
while the clerical duties are only 
incidental — He is not workman as he 
draws salary in excess of Rs. 500 per 
mensem and comes under exception 
(iv) — (1954) 1 Lab LJ 21 (LATI — 
Lack) and (1954) 2 Lab LJ 155 (Mad) 
Distinguished;, (1955) 2 Lab LJ 153 
(LATI—Bom) and (1955) 2 Lab LJ 228 
(GATI — Mad), Bel. on. . 
T : (Paras 33, 34, 35) 
_ (&) Industrial Disputes Act (1947), 
Section 2 (s) (as amended by Act 36 
of 1956) — Workman — District Sales 
Representative in Burma Shell Oil 
Storage and Distributing Co. of India, 
td.-— Not a workman. ` 
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District Sales Representative is 


`. principally employed for the purpose 
‘of promoting sales of the Company. 


His main work is to do canvassing and 
obtain orders. In that connection, of 
course, he has to carry on some cor- 
respondence, but that correspondence 
is incidental to the main work of 
pushing sales of the Company. The 
ease of District Sales Representative 
is clearly that of a person who can- 
not fall within any of the four cass- 
es, in the definition because his work 
cannot be held to be either manual, 
clerical, technical or supervisory. He 
js, therefore, not a workman az all 
within the principal part of the defini- 
tion. ‘ (Pare 36) 
Cases Referred: Chronological Faras 


(1969) 1969-2 Lab LJ 670 = 18 
Fac LR 186 (SC), Ananda 
Bazar Patrika (Private) Ltd. 

v, Its Workmen 

(1968) 1968 AC 157, J. & F. Stone 
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_ _Havgarth . 

(1967) AIR 1967 SC 678 (V 54)_ 
= (1961) 2 Lab LJ 94, May and 
‘Baker (India), Ltd. v. Their ~ 


Workmen - 

(1966) AIR 1966 SC 305 (V 52) 
= (1966) 1 SCR 25, Ali India 
Reserve Bank Employees’ Asso- 
ciation v. Reserve Bank of India 18 

(1965) AIR 1965 Mad 263 
(1964) 2 Lab LJ 164, Murugalli 
Estate Hardypet v. Industrial Tf- 
bunal, Madras 16 

(1964) AIR 1964 SC 1522 (V 51) 
= (1964) 5 SCR 625, South 
Indian Bank Lid. v. A. R. 


_ Chacko : 

(1958) 1958-2 Lab LJ 556 (Cal) 
(First Labour Court West 
Bengal), Indamer Company 
(Private) Ltd. v. Barin De 

(1955) 1955-2 Lab LJ 153 (LATI 
—Bom), Burmah Shell Oil 
Storage and Distributing Co. of 
India Ltd. v. Their Workmen 

(1955) 1955-2 Lab LJ 228 (LATI 
— Mad), Burmah Shell Oil- 
Storage and Distributing Co. of 
India, Ltd. v. Their Workmen 385 

(1954) 1954-1 Lab LJ 21.(LATI 
— Luck), Burmah Shell Oil 
Storage and Distributing Co. of 

- India Ltd., Madras v. . Their 
Employees z 

(1954) 1954-2 Lab LJ 155 (Mad), 
Burma Shell Oil Storage and 
Distributing Co. of India, Ltd, - 
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Madras v. Labour Appellate Tri- 
bunal of India - 34 
{1938) 1938-1 All ER 20 = 158 
LT 174, Appeal of Gardner, Re 
Maschek, Re Tyrrell. 14 
(1921) 1921-2 AC 339 = $0 LJKB 
1325, Jaques v. Owners of Stea 
Tug Alexandra ` 


10 
_ (1921) 1921-2 KBD 319 = 90 LJKB 


480, Reid v. British and Irish 
Steam Packet Co. Ltd. 10 
(1911-12) 28 TLR 587 = 107 LT 
342, Re Dairymen'’s Foremen, 
and Re Tailors’ Cutters 
Mr. S. D. Vimadalal, Sr. Advocate, 


(M/s. F. N. Kaka and I N. Shroff, 


Advocates, with him), for Appellant 
C. A. No. 1477 of 1970) and for 
Respondent No. 1 (in C. A. No. 1478 of 
1970); Mr, A. S. R. Chari, Sr. Advocate 
(M/s. H. K. Sowani, K. Rajendra 
Chaudhuri and Pratap Singh, Advo- 
cates, with him), for Appellant . (In 
C. A. No. 1478 of 1970) and for Respon- 
dent No. 1 (in C. A. No. 1477 of 1970). 
The following Judgment of the 
Court was delivered by 
BHARGAVA, J.: — These two 
connected appeals by special leave are 
directed against an interim award of 
the Industrial Tribunal, Maharashtra, 
Bombay, in a dispute referred by the 
Government, relating to the revision of 
scales and grades of pay, dearness 
allowance, overtime payment, duty 
allowance, other allowances, and bonus 
for the year 1965-66, between the 
employers, Messrs. Burmah Shell Oil 
Storage and Distributing Company of 
India Ltd., Bombay (hereinafter refer- 
red to as “the Company”) and a set 
of employees who were designated as 
junior management staff and were 
members of the Burmah Shell Manage- 
ment Staff Association registered as 
a trade union. The reference was 
confined to the members of the junio 
management staff working in 
Maharashtra region. The main busi- 
ness of the Company is marketing of 
petroleum products and oils and the 
Marketing Area is the whole of India 
which is divided into four areas, viz., 
Bombay, Calcutta, Madras and Delhi, 
This reference related ta the Bombay 
area. The organisation and manage- 
ment of each area is divided into four 
functions, Marketing, Distribution, 
Personnel and Finance. Each one of 
the four Areas is itself divided into 
several Marketing Divisions and each 
Division is further sub-divided into five 
or seven sales districts as the case. 
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may be. For the sale of commodities, 
in which the Company deals, there are 
various outlets, such as petrol pumps, 
` storage depots, ete. The Company also 
undertakes the work of fuelling of 
aircraft at the Airfields which work is 
done by the Airfield Service Stations. 
For purposes of storage and distribu- 
tion of products handled by the Com- 
pany, the Company maintains port 
installations as well as upcountry 
depsts. The staff concerned in this 
reference is employed at the installa- 
tions or the depots in the Maharashtra 
region. 


2: Though the members of the- 


Association are described as junior 
management staff, they claimed that 
they were workmen as defined in the 
Industrial Disputes Act No. 14 of 1947 
(hereinafter referred to as “the Act”) 
and, on that basis, raised an industrial 
dispute relating to salary, etc, as 
mentioned above. The Association 
served a charter of demands on the 
Company on 29th November, 1966. The 
Government referred the dispute to 
the Industrial Tribunal on 28th 
October, 1967. On 2nd December, 
1967, the Association put forward its 
statement of claim before the Tribu- 
nal. On behalf of the Company, a 
preliminary written statement was 
filed on 15th January, 1968, contend- 
ing that none of the members of the 
Association was a workman, so that 
the reference was incompetent. In 
this written statement, it was stated 
that the Company would request the 
Tribunal to decide this question as a 
preliminary issue and that a written 
statement on merits would only be 
filed subsequently, if it is held that all 
er any of members of the Association 
are workmen within the Act. A re- 
joinder statement was filed on behalf 
of the Association on 27th March, 1968. 
The Tribunal gave its finding on the 
preliminary issue as an interim award 
on 9th January, 1970. The members 
of the Association were classified into 
various categories of whom we need 
mention only 10 which are involved in 
these two appeals. Out of these 10, 
members of 6 categories were held 
to be workmen and these are:— 

(1) Transport Engineer 

(2) District Engineers 

(3) Foreman (Chemicals) 

(4) Fuelling Superintendent. 

(5) Chemists. 

(6) Sales Engineering 
sentatives, 


Repre- 
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Members belonging to 4 categories were 
held not to be workmen. These cate- 
gories are:— 

(1) Blending Supervisors 

(2) Foreman 

(3) Depot Superintendents 

(4) District Sales Representatives. 


Civil Appeal No. 1477 of 1970 has been 
brought up by the Company challeng- 
ing the decision of the Tribunal in res- 
pect of the 6 categories held to be 
workmen, while Civil Appeal No. 1478/ 
1970 has been filed by the Associa- 
tion challenging the correctness: of 
the decision of the Tribunal in res- 
pect of the 4 categories held not to 
be workmen. 


3. Some general features with 
regard to the members of the Associa- 
tion involved in these appeals may be 
stated. At the time of the reference, 
the lowest basic salary drawn by a 
member of the Association was Rs. 535 
per mensem, while the highest was 
Rs. 1500/- per mensem. In addition, 
the members of the Association are 
paid dearness allowance equal to 30 
per cent of basic salary, House-rent 
allowance, leave fare assistance, and 
bonus. Medical benefits are also pro- 
vided for them and their families. 
The company contributes to the Provi- 
dent Fund of the members at 10 per 


cent of basic salary and these mem-: - 


bers on retirement are also entitled 
to pension which varies between 30 
per cent and 50 per cent of basic 
salary. The number of persons in- 
volved in the reference in the Maha- 
rashtra region is 140. The effect of 
the decision of the Tribunal is that 
98 employees belonging to 4 categories 
have been held not to be workmen, 
while 42 employees belonging to 6 
categories have been held to be work- 
men. The decision in these appeals 
can, however, have wider repercus- 
sions because, in the whole of India, 
the total number of persons belong- 
ing to these categories would be 648. 
I the Tribunal’s decision is upheld, 
154 of them would be workmen and 
494 would be non-workmen. It may 
also be noticed that the majority of 
the persons concerned in this refer- 
ence originally started at a salary of 
Rs. 100/- to Rs. 200/~ per mensem and 
it is only as a result of promotions, 
revision of salaries and length of ser- 
vice that they are now drawing basic 
pay at the rates mentioned above. All 
persons appointed to the posts now 
held by them were originally describ- 
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ed as Supervisors or field staff; but, 
in the year 1962, they came to be de- 
signated as ‘junior management staff. 
The Association got itself registered 
under the name “Burmah Shell Mana- 
Bement Staff Association.” 


4, In order to decide whesher 
the decision of the Tribunal with res- 
pect to the various categories is zor- 
rect, it is necessary to consider the 
definition of “workmen” in the Act as 
amended by Industrial Disputes 
Amendment Act 36 of 1956. That 
definition is reproduced below:— 

“2. (s) “workman” means any per- 
son (including an apprentice) employ- 
ed in any industry to do any skilled or 
unskilled manual, supervisory, techni- 
cal or clerical work for hire or re- 
ward, whether the terms of employ- 
ment be express or implied, and for 
the purposes of any proceeding under 
this Act in relation to an industrial 
dispute, includes any such person who 
has been dismissed, discharged or re- 
trenched in connection with, or æ a 
consequence of, that dispute, or whose 
dismissal, discharge or retrenchment 
has led to that dispute, but does not 
include any such person— 


(i) who is subject to the Army Act, 
1950, or the Air Force Act, 1958, or 
the Navy (Discipline) Act, 1934; cr 

(ii) who is employed in the police 
service or as an officer or other em- 
ployee of a prison; or 

(iii) who is employed mainly in 
a managerial or administrative capa- 
city; or 

(iv) who, being employed in a 
supervisory capacity, draws wages ex- 
ceeding five hundred rupees per 
mensem or exercises, either by the 
nature of the duties attached to the 
office or by reason of the powers vest- 
ed in hi functions mainly @ a 
managerial nature”. 

For an employee in an industry tc be 
a workman under this definition, it 
is manifest that he must be employed 
to do skilled or unskilled manual 
work, supervisory work, technical 
work or clerical work. ti the 
work done by an employee is 
not of such a nature, he would 
not be a workman. Mr. Chari 


‘on behalf of the Association, however, 


put forward the argument that this 
definition is all comprehensive and 
contemplates that all persons employ- 
ed in an industry must necessarily fall 
in one or the other of the Zour 
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classes mentioned above and, conse- 
quently, the Court should proceed on 
the assumption that every person is a 
workman; but he may be taken out 
of the definition of ‘workman’ under 
the four exceptions contained in the 
definition. The two exceptions with 
which we are primarily concerned are 
exceptions (iii) and (iv). Under excep- 
tion (iii), even’'a workman, who is em- 
ployed mainly in a managerial dr ad~ 
ministrative capacity, goes out of the 
definition of ‘workman’, while under 
exception (iv), persons, who are em- 
ployed in a supervisory capacity, go 


out of the definition, provided they 


either draw wages exceeding Rs. 500/- 
per mensem or exercise, by the nature 
of the duties attached to the office or 
by reason of the powers vested in 
them, functions mainly of a manage- 
rial nature. 

5. We are unable to accept this 
submission. In the case of May and 
Baker (India), Ltd. v. Their Workmen, 
(1961) 2 Lab LJ 94 = (AIR 1967 SC 
678) this Court had to consider the cor- 
rectness of a decision of a Tribunal 
which had held that one Mukerijee, 
an employee in an industry, was a 
workman under the Act, because he 
was not employed in a supervisory 
capacity. The Court held:— 

“The Tribunal seems to have been 
led away by the fact - that Mukerjee 
had no supervisory duties and had to 
work under the directions of his 
superior officers. That, however, 
would not necessarily mean that 
Mukerjee’s: duties were mainly 
manual or clerical. -From what the 
tribunal itself has found it is clear that 
Mukerjee’s duties were mainly neither 
clerical nor manual. Therefore, as 
Mukerjee was not a workman, hi 
case would not be covered by the 
Industrial Disputes Act and the tribu- 
nal would have no jurisdiction to order 
his reinstatement”. 

In that case, the Court thus held 
Mukerjee not to be a workman on the 
ground that his work was neither 
clerical nor manual which was the 
nature of the work envisaged in the 
definition to make an employee a 
workman. It is true that that deci- 
sion was given on the definition of 
“workman” as it stood before the 
Amendment of 1956 when the words 
“supervisory” and “technical” did not 
occur in the definition. Mr. Chari’s 
submission is that the’amendment in 
1956 introduced the words “super- 
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visory” and “technical” with the object 
of making the definition all compre- 
hensive; but, on the face of it, it can- 
not be so. If every employee of an 
industry was to be a workman except 
those mentioned in the four excep- 
tions, these four classifications need 
not have been mentioned in the defini- 
tion and a workman could have been 
defined as a person employed in an 
industry except in cases where he was 
lcovered by one of the exceptions. The 

pecification of the four types of work, 
obviously is intended to lay down thati 
an employee is to become a workman 
only if he is employed to do work of 
one of those types, while there may 
be employees who, not doing any such 

ork, would be out of the scope of 


e word “workman™ without having. 


to resort to the exceptions. An 
example, which appears to be very 
clear, will be that of a person employ- 


ed in canvassing sales for an industry.. 


He may not be required to do any 
paper work, nor may he be required 
to have any technical knowledge. He 
may not be supervising the work of 
any other employees, nor would he be 
doing any skilled or unskilled manual 
work. He would still be an employee 
of the industry and, obviously, such 
-an employee would not be a workman, 
because the work, for which he is em- 
ployed, is not covered by the four 
types mentioned in the definition and 
not because he would be taken out of 
pe definition under one of the excep- 
ons. 


6. The next aspect that has to 
e taken notice of is that, in practice, 


quite a large number of employees are: 


employed in industries to do work of 

ore than one of the kinds mention- 
ed in the definition. In cases where 
an employee is employed to do purely 


skilled or unskilled manual work, or 


Supervisory work, or technical work, 
or clerical work, there would be no 
difficulty in holding him to be a work- 
man under the appropriate classifica- 
tion. Frequently, however; an em- 
ployee is required to do more than one 

ind of work. He may be doing 
manual work as well as supervisory 
work, -or he may be doing clerical 
work as well as supervisory work. 
He may be doing technical work as 
well as clerical work. He may -be 
doing technical work as well as super- 
‘Visory work. In such cases, it would 
be necessary to determine under which 
classification he will fall for the pur- 
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pose of finding out whether he does or 
does not go out of the definition of 
“workman” under the exceptions. The 
principle is now well settled that, for 
purpose, a workman must be 
held to be employed to do that work 
which is the main work he is required 
to do, even though he may be 
incidentally. doing other type of work. 
In the case of May & Baker (India), 
Ltd., (1961) 2 Lab LJ 94 = (AIR 1967 
SC 678) (supra), the Court, in the 
quotation cited above, noticed the fact 
that Mukerjee’s duties were mainly 
neither clerical nor manual. The 
Significance attaches to the word 
“mainly”, because Mukerjee's duties 
did involve some clerical and manual 
work: yet, he was held not to be a 


workman. 


Te In South Indian Bank Ltd. 
v. A. R. Chacko, (1964) 5 SCR 625 = 
(AIR 1964 SC 1522) the Court applied 
a similar test when it held:— 


“We can find no mistake in the 
approach of the Labour Court to the 
question nor can we see any justifica- 


tion for interfering with its conclu- 


sion on the evidence in the case. All 
the relevant documents produced have 
been duly considered by- the Labour 
. Court in the light .of the oral evi- 
dence given; and on such considera- 
tion it has come to the conclusion that 
though on paper certain rights and 
powers were assigned to him and oc- 
casionally he acted in the place of the 
Agent when the Agent. was absent, 
such duties did not form part of his 
principal and’ main. duties”. 
The Court, thus, approved of the 
test of finding out which duties were 
the principal and main duties. 


8. .In Ananda Bazar Patrika 
(Private) Ltd. v. Its Workmen, (1969) 
2 Lab LJ 670 (SC) this Court clearly 
enunciated the principle by stating: 


“The principle which should be 
followed in deciding the question whe- 
ther a person is employed in a supervi- 
sory capacity or on clerical work is 
that if a person is mainly doing 
supervisory work but incidentally or 
for a. fraction of the time also does 
some clerical work, it would have to 

- be held that he is employed in super- 
visory capacity, and., conversely, if 
the main work done is of clerical 
nature, the mere fact that some super- 
visory duties are also carried out inci- 
dentally or as a smal] fraction of ‘the 
work done by him will not convert his 


~~ 
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employment as a clerk into one in by way of manual lakour”. 


supervisory capacity”. - 

Dealing with the facts of that case, the 
Court found that Gupta, the employee 
concerned, was employed on clerical 
work and not in supervisory capac-ty. 
The principal work that Gupta was 
doing was that of maintaining and 
writing the cash-book and of preparing 
various returns. Being the senior-most 
clerk, he was put in charge of the 
provident fund section and was given 
asmall amount of control over the 
other clerks working in his section. 
The only powers he could exercise over 
them was to allocate work betw2en 
them, to permit them to leave during 
office hours, and to recommend their 
leave applications. _These few minor 
duties of a supervisory nature could 
not convert his office of senior clark 
in charge into that of a supervisor. 

9. Assistance in this matter is 
also available from decisions by Courts 
in England where, in connection vith 
the applicability of the Factories Act 
and other Acts, the Courts had to 
decide whether an employee was 
employed on manual labour or not. 
The earliest case is Re Dairymen’s 
Foremen and Re Tailors’ Cutters, 
(1911-12) 28 TLR 587. After reczer- 
ring to decisions on the Employers and 
Workmen’s and Compensation Acts, 
Swinfen Eady, J., held that tkose 
cases really afforded assistance in 
determining the true meaning of <his 
statute. -In his opinion, although they 
might perform manual labour, the 


question was whether that was the- 


real substantial employment for which 
they were engaged or whether it was 
not incidental or accessory to it. Ap- 
plying this principle io the case of 
Tailors’ Cutter, it was held:— 

“The actual labour of cutting out 
cloth might be manual labour, but the 
position he really occupied was a 
manager of. a business departm=nt. 
His duties therefore substantially were 
not those involving manual labour and 
he was not within the Act”. 

f 10. In Reid v. British and I-ish 
Steam Packet Co. Ltd., (1921) 2 KBD 
319, reference was made to an earlier 
decision by that very Court in Jacues 


v. Owners of Steam Tug Alexardra. 
which decision was rendered on Nov-' 


ember 18, 1920, and in which the Court 
adopted the definition which was given 
by the late Master of the Rolls sitzing 
as a Judge of first instance, of the 
meaning of “employed otherwise than 
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That 
meaning was approved by saying:— 

“What that learned Judge said 
was, that the question whether a person 
is employed otherwise than by way of 
manual labour within the meaning of 
that section is to be determined by 
considering whether any manual labour 
that he may do in the course of his 
service is the real substantial work 
for which he is engaged, or whether 
it is only incidental or accessory 
thereto; if it be the latter, the employ- 
ment is not in manual labour”. 


- This principle was also later approved 
by the House of Lords in the appeal, 


which came before it against the deci- 
sion in the case of Jaques v. Owners 
of Steam Tug Alexandra, decided on 
July 4, 1921, (1921) 2 AC 339, where 
Lord Buckmaster in his speech said: 


“The difficulty that arises in the 
construction of the statute is due to 
the number of employments in which 
it is impossible to assert that the em- 
ployment is solely manual labour or is 
solely exclusive of manual labour, and . 
it has been held in a series of cases 
approved in the present instance by 
the Court of Appeal that in these cir- 
cumstances the real test is the sub- 
stantial nature of the employment. 
If that be manual labour the fact that 
there are other duties performed 
that could not be so described does 
not take the employee outside the 
benefit of the statute. If, on the other 
hand, the substantial part of the em- 
ployment cannot be described as 
“manual” labour, the fact that manual 
work has to be performed does not 
bring him within. This test, which in 
my opinion is the only reasonable one 
that can be applied to the statute is, 
I think, the one that was accepted by 
the learned county Court Judge, and. 
if that be so, unless the proved facts 
are of such a character that it was not 
open to him to hold that by their 
proper application the deceased was 


excluded from the Act, his finding is 


conclusive and cannot be questioned”. 
A similar principle was indicated by 
Lord Wrenbury in the following 
words:— 


“The question to be answered f 
think is this: When the amployer of- 
fered and the man accepted the em- 
ployment, was it substantially an 
offer of manual labour although it in- 
volved some other work, or was it an 
offer of other work although there was 
attached to it an obligation to do some 
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manual labour? To put this particu- 
lar case: Was the employment that 
of master of the tug with the duties 
and responsibilities attaching to that 
office but coupled with an obligation 
to take part with the crew in the 
manual work, or was the employment 
that of a manual labourer who was to 
be responsible for the tug as senior 
man among the crew?” — 

l il. In J. & F. Stone Lighting 
& Radio Ltd. v. Havgarth, 1968 AC 
Pt. 3, 157 the same test of the sub- 
stantial nature of the employment was 
applied in interpreting the words “em- 
ployed in manual labour” in the Fact- 
ories . Act. Thus, in the present 
ease also, in determining which of 
the employees in the various categories 
are covered by the definition of 
“workman”, we have to see what is 
the main or substantial work which 
they are employed to do? If it . is 
supervisory work, it would be held 
that they were employed to do super- 
visory work even though they may 
also be doing some technical, clerical 
or manual work. If, on the other 
hand, the supervisory work be inci- 
dental to the main or substantial work 
of any other type, viz., clerical, 
manual or technical, the employment 
would not be in a supervisory capacity. 
Tt is in the light of these principles 
that we shall now proceed to examine 
the correctness of the decision of the 
Tribunal in respect of various cate- 
gories of workmen involved in ‘this 
reference. We shall take them up in 
the order in which they were discuss- 
ed by the counsel for parties in the 
course of their arguments. = 

1. Transport Engineer: 

12.. The Transport Engineer 
works in the Central Garage at Sewree 
Installations which is maintained for 
the purpose of repairs and mainten- 
ance of all motor vehicles owned . by 
the Company as well as for fabrication 
of bodies of lorries. The Tribunal in 

- its award has mentioned various duties. 
carried on by. the Transport Engineer, 
after considering the evidence given 
by Mathai who is working as a Trans- 
port Engineer and was examined as a 
witness by the Association, as well as 
the evidence of Varkie, the witness 
examined on behalf of the Company, 
and who was in charge of the Sewree 
Installations as a whole. It appears 
that Mathai obtained some technical 
qualifications by working as an ap- 
prentice in the Bombay Garage at 


- 1951. 


_as direct 


Santa Cruz for a period of 4 years and 
thus, gaining knowledge as an auto- 
mobile mechanic. He worked as Fitter, 
Mechanic and, later, Assistant Fore- 
man in the Bombay Garage. After 
that, he worked in the Bombay Electric 
Supply and Transport Undertaking as 
a Foreman. He was appointed as 
Transport Engineer in the Company in 
Previously, there used to be 
three Transport Engineers in the Cen- 
tral Garage with about 115 workmen 
under ‘them. Since a period of 
six months preceding the. order 
of reference, Mathai was the sole 
Transport Engineer posted in the 
Central Garage and he admitted 
that he was the senior-most officer in 
it. According to him, the Transport 
Engineer is responsible for the entire 
work of repairing, servicing and main- 
tenance of vehicles as well as for the 
work of modification and fabrication 
of motor lorries. In that connection, 
he himself checks the vehicles that 
are brought to the Central Garage for 
repairs, has to locate faults by actual- 
ly driving the vehicle for a road test, 
and then explains the manner in 
which the fault is to be removed or 
repaired to the workmen working 
under him. He has to see that the 
work of repair, servicing and mainten- 
ance is properly carried out by the 
mechanics, fitters, ete. After the work 
is completed, he has himself to inspect 
and check the vehicle and thereafter 
certify its roadworthiness.. Originally, 
when there were three Transport 
Engineers in the Central Garage, they 
had 115 werkmen carrying on the work 
of repair, servicing and maintenance 
and fabrication, ete. From the time 
that Mathai has been the sole Trans- 
port Engineer, the persons working 
under him are 58 in number. Amongst 
these 58 workmen are 13 Mechanics, 
22 Fitters in three different grades, 
3 Turners, 2 Welders, 5 Auto-electri- 
cians, 2 Carpenters, 3 Painters and 
remaining 8 are semi-skilled or un- 
skilled Mazdoors. All these men work 
subordinates of Mathai. 
Mathai admits that he has to guide 
them as to how the job is to be done, 
though he adds that, in fact, he works 
with them. He gives them directions 
-as to how the work is to be done if 
it is not being carried out properly. 
He allocates the job to the workmen 
and also re-allocates the jobs when 
necessary. Every-day, there are 
roughly 15 to 20 jobs to be carried 


1971 


out. He goes round to see how the 
jobs are being done by the workmen. 
The work of dismantling, repair-ng, 
etc., is generally done by skilled or 
highly skilled workmen and it is ly 
when the work is of a special techni- 
eal character that he himself has 
to attend to it. Varkie’s evidence, as 
reproduced by the Tribunal in the 
award, shows that Mathai supervises 
the work of the mechanics, fitters, etc., 
and ensures that repair schedules are 
adhered to by them. Varkie also 
stated that Mathai instructs and gu_des 
the workmen in diagnosing the defscts 
as and when necessary, so that he 
partly contradicts Mathai who stated 
that defects in all vehicles are <irst 
diagnosed by him. Varkie also stated 
that the Transport Engineer maintains 
discipline in his department, initiates 
disciplinary action as and when nezes- 
sary, ensures that operations in the 
Garage are carried out efficiertly. 
reports on the performance of the 
workmen working under him, and 
sanctions leave in the case of labour 
staff working under him, while, in 
some other cases, he recommends 
leave to be granted to a workman. 
The statement of Varkie that Mathai 
sanctions leave is denied by Mathai 
in his evidence. The Tribunal has not 
recorded a clear finding accepting the 
version of one witness or the other. 
Some documentary evidence was Dro- 
duced to show that, in cases where the 
leave asked for did not exceed 18 days, 
the chits were signed by Mathai as 
In-charge Department which, accord- 
ing to Mathai, indicated that he was 
recommending leave and not sanc- 
tioning leave. In this connection, our 
attention was also drewn to Rule 19 
(b) of the Standing Orders of the Com- 
pany under which only the Manager 
was authorised to grant leave, exzept 
in cases where he may delegate his 
authority to some other offcer. 
Varkie stated that he had delegatec his 
authority to Foreman working umder 
him and equated a Transport Engineer 
with a Foreman; but no written auth- 
ority was produced. We shall, thare- 
fore, proceed on the basis that, in 
the matter of leave, all that is esta- 
blished is that Mathai had to re- 
commend leave applications and, as 
admitted by him, his recommendations 
were almost invariably accepted. It 
is not necessary to give further dezails 
of other minor duties carried on by 
Mathai; but the above facts relied cpon 
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by the Tribunal show that the major 
part of the work done by Mathai is 
that of supervision of the work of re- 
pair, maintenance, servicing and fabri- 
cation which is actually carried on by 
mechanics,- fitters and other skilled or 
unskilled workmen working under 
him. His own personal work comes in 
at the first stage when he may have 
to diagnose the defect by actually 
driving a vehicle, if necessary, and, 
again, when he himself tests the vehi- 
cle after the work on it has been 
completed and certifies ii as road- 
worthy. As many as 15 ta 20 jobs are 
carried on in a day simultaneously and 
it is obvious that he could not himself 
perform those jobs personally. In res- 
pect of these jobs, all he could do was 
to supervise the work being done by 
the skilled and unskilled workmen to 
ensure that the jobs were properly 
done. On the face of it, the major 
part of his duties, thus, consists of 
supervisory work rather than his own 
personal technical work which is only 
incidental to the main werk of repair, 
servicing, maintenance and fabrication 
inasmuch as, in his supervisory capa- 
city, he diagnoses the defects and later 
on inspects the work done, makes his 
personal test and certifies that it has 
been properly carried out. 


13. Despite these facts, 
the Tribunal held the Transport 
Engineer to be a workman on the 
ground that he was employed because 
of his technical knowledge and, even 
in supervising the work of the work- 
men, he is required to make use of 
his technical knowledge, and, conse 
quently, rejected the plea of the Com- 
pany that the Transport Engineer can- 
not be said to be employed to do 
supervisory work. It appears to us 
that, in giving this decision, the Tri- 
bunal misdirected itself. Even if the 
Transport Engineer uses his technical 
knowledge, it is used primarily for the 

purpose of supervising the work done 
by the skilled manual labourers who 
carry out the actual repairs, do the 
servicing or maintenance or complete 
the fabrication. The other supervisory 
duties, mentioned above, have been 
ignored by the Tribunal on the ground 
that, in the matter of allocation of 
work, the Transport Engineer does it 
on equitable basis, that it is his duty 
to get the job done in a proper manner, 
that, in distributing or allocating or 
reallocating the work, the main con- 
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sideration which weighs with the 
Transport Engineer is whether the 
work is executed efficiently from a 
technical point of view. These appear 
to us to be. no grounds for holding 
that the main and substantial work 
being done by the Transport Engineer 
is not supervisory in character. 


14, In this connection, we may 


take notice of the argument advanced | 


by Mr. Chari on behalf of the Asso- 
ciation that, whenever a_ technical 
man is employed in an industry, it 


must be held that he is employed to. 


do technical work irrespective of the 
manner in which and the occasions on 
which the technical knowledge of that 
person is actually brought into use. 
The general proposition put forward 
by him was that, if a technical em- 
ployee even gives advice or -guides 
other workmen, it must- be held that 
he is doing technical work and not 
supervisory work. He elaborated this 
submission by urging that, if we hold 
the supervisory work done by a techni- 
cian as not amounting to his being 
employed to do technical work, the 
result would be that only those per- 
sons would be held to be employed on 


technical work who actually do manual — 


work themselves. According to him, 
this would result in making the word 
“technical” redundant in.‘ the defini- 
tion of ‘workman’ even though it was 
later introduced to amplify the scope 
of the definition. We are unable to 
accept these submissions. The. argu- 
ment that, if we hold that supervisory 
work done by a technical man is not 
employment to do technical work, if 
would result in only manual work 
being held to be technical work, is not 
at all correct. There is a clear distinc- 
tion between technical work and 
manual work. Similarly there is a 
distinction between employments which 
are substantially for manual duties, 
and employments where the principal 
duties are supervisory or other type, 
though incidentally involving some 
manual work. Even though the: law 
in India is different from that in Eng- 
land, the views expressed by Branson, 
~|J., in Appeal of Gardner; In re Mas- 
chek; In re Tyrrell, (1938) 1 All ER 
20 are helpful, because, there also, the 
nature of the work had to be examined 
to see whether it was manual work. 
As examples of duties different from 
manual labour, though incidentally in- 
volving manual work, he mentioned 
cases where a worker (a) is mainly 


„useful is that of a painter. 


occupied in clerical or accounting work 
or (b) is mainly occupied in supervising 
the work of others, or (c) is mainly oc- 
cupied in managing a business or a de- 
partment, or (d) is mainly engaged in 
salesmanship, or (e) if the successful 
execution of his work depends mainly 
upon the display of taste or- imagina- 
tion or the exercise of some special 
mental or artistic faculty or the appli- 
cation. of scientific knowledge as dist- 
inguished from manual dexterity. An- 
other helpful illustration given by him 
of the contrast between the two types 
of cases was in the following words:— 

“If one finds a man employed be- 
cause he has the artistic faculties which 
will enable him to produce something 
wanted in the shape’ of a creation of 
his own, then obviously, although it 
involves a good deal of manual labour, 


he is employed in order that the em- ` 


ployer may get the benefit of his 
creative faculty”. 

The example (e), given above, very ap~ 
propriately applies to the case of a 
person employed to do technical work. 
His work depends upon special mental 
training or scientific or technical 
knowledge. If the man is employed 
because he possesses such faculties and 
they enable him to produce some- 
thing as a creation of his own, he 
will have to be held to be employed 
on technical work, even though,, in 
carrying out that work, he may have 
to go through a lot of manual labour. 
Tf, on the other hand, he is merely 
employed in supervising the work of 
others, the fact that, for the purpose 
of proper supervision, he is required 
to ‘have technical knowledge will not 
convert his supervisory work into 
technical work. The ‘work of giving 
advice and guidance cannot be held to 
be an employment to do technical 
work, 


15. We may, to clarify this 
aspect, take an example of a qualified 


.technical Engineer who is concerned 


with manufacture of machines. If he 
himself creates a machine with the use 
of his technical knowledge, he will 
certainly be held to be employed to do 
technical work. On the other hand, if 
the machine is being made by others 
and all he does is to give advice or 
guidance, the actual technical work 
will have to be held to be done by the 
mechanics carrying on the work, while 
his duty will only be supervisory. A 
more clear illustration which may be 
If a per~ 


on 
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son is employed to paint walls of a 
house or paint furniture, it weuld 
clearly be employment. to do mar.ual 
labour. If, on the other hand, he is 


_ an artist who paints works of art as 


a result of his own creative -and 
imaginative faculty, he would be held 


to be employed on technical work, 


even though, in creating the work, he 
will all the time be using his own hends 
to paint the picture. There can be a 
third case where a good artist may kave 
pupils working under him who paint 
artistic pictures and he only “guides 
their work. He may, on _ occasions, 
even make some improvements by re- 
touching the work done by the punils. 
On the face of it, such a person can- 
not be held to be employed to do 
technical work; he would be a techni- 
cal supervisor. These examples 
clearly indicate that, in the case of 
the Transport Engineer, whose princi- 


` pal duties are to see that the work is 


properly done by the skilled and un- 
skilled workmen working under him, 
he is really employed „to do suber- 
visory work and not technical work. 


16. Reference may be mad2 in 
this connection to a decision of a learn- 
ed single Judge of the Madras High 
Court in Murugalli Estate, Hardypet v. 
Industrial ‘Tribunal, Madras, (1964) 2 
Lab LJ 164 = (AIR 1965 Mad S63). 
In that case, he was considering the 
question whether one Dr. Srinivasan, 
a medical attendant employed in an 
industry, was a workman. - The learn- 
ed Judge held:— 


“In my opinion, this view over- 
Jooks the fact that Dr. Srinivasan was 
charged with particular duties of 
supervisory character, because of his 
technical qualification and level of his 
ability and skill. It is that qualicica- 
tion which the management recognized 
as enabling the doctor to be in charge 
of the supervisory work of the nature 
mentioned above. That being the pur- 
pose of the employment, merely be- 
cause, being a technical man Dr. 
Srinivasan was called upon to atzend 
to patients, it could not be stated that 
he did any the less supervisory work. 
It may be that if the duties are 
measured by time, he spent more zime 
in attending to patients: But tha:, I 


- consider, cannot be regarded as deter- 


mining the main functions of Dr. 
Srinivasan. The main - function for 
which he was appointed may not. oc- 
cupy as much time as the medical 
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attendance on patients. Ali the same, 
the fact that it is a technical employ- 
ment for a particular purpose, because 
of particular qualifications, they should 
not be lost sight of iù determining the 
character .of the emplcyment. The 
test to be applied, to my mind, to 
cases of technical employment, such as 
in this case, should be the purpose for 
which the employment is made, ir- 
respective of whether the performance 
of the duties may or may not occupy 
the entire time of the employee. That 
is because the employment is made on 
the basis of the particular level of 
professional efficiency and technical 
qualifications. If an employee is found 
suitable for supervisory work, because 
of those reasons, it cannot be said that 
his functions are mainly those of a 
medical attendant, as, on account of 
his professional qualification, he 
happened to be engaged in thet capa- 
city as well”. 

This case, thus, recognises that a per- 
son with technical qualifications can 
on that account, be employed in a 
supervisory capacity and, in such aj 
case, he will be held to be employed 
to do supervisory work, so that, in 
order to be a workman, he must not 
be exempted under exception (iv). 


17. -The First Labour Court, 
West Bengal, in Indamer Company 
(Private) Ltd. v. Barin De, (1958) 2 Lab 
LJ 556 (Cal), applied the same test in 
determining whether an Aircraft Main- 
tenance Engineer (A. M. E) is a 
workman or not. The Court found 
that the Aircraft Company was 
employing 5 A. M. Es. and they had 
30/35 skilled and- unskilled mechanics 
working- under them. The daily main- 
tenance of an aircraft was a consider- 
able task and the work had to be done 
at recurring intervals. The A. M. Es. 
could not physically undertake all the 
task and that was why the Company 
had. a larger — staff of qualified 
mechanics, who actually did the job 
under the supervision of the A. M. Es. 
After the actual servicing work of the 
aircraft was done, the A. M. E. was 
to inspect that the various jobs had 
been completed to his satisfaction, and 
he then certified the aircraft as air- 
worthy. For this purpose, he pro- 
ceeded to the various machines, gave. 
advice to the mechanics, so that the 
job was completed, visually inspected 
the job installation or repair, and: gave. 
a certificate if it was found to be to his 
satisfaction. He signed the log book 
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entries. On these facts, the Labour 
Court held that the A. M. Es. were 
employed to do supervisory work and, 
since they were drawing a salary in 
excess of Rs. 500/-. per mensem, they 
were not workmen. That Labour 
Court distinguished the decision given 
by the National Industrial Tribunal, 
Lucknow, .in the.case of The Indian 
Airlines Corporation v. The Air Cor- 
poration Emplovees’ Union, Bombay 
and others which Award is printed in 
the Gazette of India Extraordinary 
Part Ii—Section 3 — Sub-section (ii) 
dated March 20, 1958. That case was 
distinguished on the ground that the 


duties of the A.-M. Es. were not speci- - 


fied in the Award and there was, fur- 
thermore, an admission in that 
case that certain parts of checking 
‘work had to be done by the A. M. Es. 
themselves. We have been taken 
through the Award of the National 
Industrial Tribunal, Lucknow, and we 
are unable to hold that that decision 
can be. of any assistance in deter- 
mining the general question whether 
@ person, possessing technical qualifi- 
cations, employed on supervisory 
duties, must be held ‘to be employed 
to do technical work and not super- 
visory work. 


18. - In determining the nature 
of employment of Mathai, and in hold- 
ing that he is employed te do super- 
visory work, we have taken into ac- 
count not only the work of supervision 
- |which he carries on in ensuring that 
the skilled and unskilled manual work- 
. men employed under him are properly 
doing the work of repairs, mainten- 
ance, servicing and fabrication, etc., but 
also the fact that the workmen function 
under his control and directions that 
he allocates and re-allocates work to 
them, that he initiates disciplinary pro- 
ceedings, etc. The exercise of such 
powers is clearly a part of his super- 
visory duty. That such functions indi- 
cate that the empolyment is of super- 
visory character was laid down by this 
Court in All India Reserve Bank Em- 
ployees’ Association v. Reserve Bank of 
India, (1966) 1 SCR 25 = (AIR 1966 
SC 305) where Hidayatullah, J., as 
he then was, expressed the view of the 
Court in the following words:— 

“These employees distribute work, 
` detect faults, report for penalty, make 
arrangements for filling vacancies, to 
mention only a few of the duties which 
ae Supervisory and not merely cleri- 
cal’ ù Ras: f 


A.L R. 


Thus, in the case of a Transport Engi- 
neer, there is a combination of super- 
visory duties of two. types. The Trans- 


. port Engineer actually supervises the 


work of repairs; maintenance, servic- 
ing and fabrication which is carried on 
in the Central Garage by the skilled 
mechanics, fitters, and other workmen, 
and, at: the same time, he has the 
supervision over those men in the 
matter: of giving directions, recom- 
mending leave, initiating disciplinary 
proceedings, ete. In this view, the de~ 
cision of the Tribunal holding that the 
Transport Engineer is.a workman has 
to be set aside, because, admittedly, 


the Transport Engineer is drawing|’ 


salary in excess of Rs. 500/- per 

mensem and ceases to be a workman 

under exception (iv) of the definition. 
2. District Engineers: 


AS. In the case of District 
Engineers, the Tribunal had to consi- 
der the evidence of the Association’s 
witness, Sirdesai, one of the District 
Engineers employed by the Company, 
and the evidence of the Company’s 
witness, Manoharlal Chopra. The 
duties, ‘which the District Engineer, 
performs, consist of assessing suitabi- 
lity of sites for depots from the point 
of view of the technical and engineer- 
ing aspects, suggesting lay-out for con- 
struction of depots or service stations, 
seeing that the estimates prepared by 
the draughtsman are correct from the 
technical point of view, scrutinising 
tenders for construction, checking the 
construction work given to the con- 
tractor, certifying bills submitted by 
contractors for the work done by them, 
and -preparing estimates for main- 
tenance work in respect of depots. He 
also gives certificate as required by 
the Inspector of Explosives after satis- 
fying himself about the technical fit- 
ness of the installation facilities. On 
the other hand, it appears that the prin- 
cipal work, for which he is employed, 
is that of supervision. inasmuch as he 
is required to supervise work done by 
others instead of doing the work him- 
self. The estimates are prepared by 
draughtsman and he only checks them. 
The scrutiny of tenders given by the 
contractors as well as checking the 
construction work done by the con- 
tractors is in the nature of supervi- 
sion, so as alse certification of bills. 
He himself admitted that he controlled 
and directed construction and main- 
tenance: and looked after construction 
and maintenance work of the company- 


i 
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owned depots in his district. He had 
to look after filling and servicing sta- 
tions and company’s office and staff 
quarters. He controlled and directed 


the work of draughtsmen, fitters and’ 


painters throughout the district. He 
also kept contact with Electric Supply 
Undertakings, Public Works Depart- 
ment and Municipality in- connection 
with the construction work. He has 
one draughtsman and eight fitters 
working under him. In view of these 
admissions made by him, a question 
was put to him at the end of his 
eross-examination as follows:— 

“I put it to you that you are em- 
ployed principally to supervise, zon- 
trol and coordinate the activities of the 
contractors and the company’s men in 
the district for all the construction 
and maintenance work?” 

His answer was:— 

“Yes, that is true”. 

The Tribunal took notice of the ad- 
mission made by Sirdesai that he was 
employed principally to supervise, con- 
trol and co-ordinate the activities of the 
contractors and the company’s men in 
the district for all construction and 
maintenance work, but added that the 
nature of supervision and control was 
essentially technical, and, so far as 
fitters and draughtsman were concern- 
ed, the guidance and instructions 
given by the District Engineer to them 
were also of technical character. Hold- 
ing that there was no supervision in 
the sense of any administrative zon- 
trol or powers exercised over them, 
the Tribunal concluded. that the 
District Engineer was employed to 
do technical work and not supervisory 
work. On the face of it, the decision 
is incorrect. 
have explained above, in dealing with 
the case of Transport Engineer, mani- 
festly show that a District Enginee? is 
also principally employed to do work 
which is of a supervisory character 
and, even though he has to use his 
technical knowledge for the purpose of 
properly carrying on supervision. it 
cannot be held that he is employec to 
do technical work. A District Engineer 
also draws a salary in excess of Rs. 500 
per mensem and, consequently, he zan- 
not be held to be a workman. The 
decision of the Tribunal is, there“ore, 
set aside in respect of the Pisce 
Engineers also. 

3. Foreman (Chemicals): 

20. The Foreman (Chemizals) 
examined is M. D. Daniel. The claim 


The principles that we. 
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of the Association was “hat he was 
employed essentially to do technical 
and manual work. In his evidence, he 
first described the work done by a 
Chemist which was a post held by him 
earlier. Giving the duties of the Fore- 
man (Chemicals), he stated: that the 
main part of his duties as Foreman is 
to be responsible for the blending of 
the chemicals. He admitted that the 
work of packing, capping and filling is 
done by labourers under his supervi- 
sion. He himself makes only random 
checks in order’ to ensure that the 
labourers are doing the work properly. 
He admitted that he allots the work 
to the workmen under him who are 
20 in number. Further, he had an- 
other 20 workmen -under him for lorry 
filing of furnace oil. Though he 
denied that he was responsible for 
their discipline, he admitted that he 
makes reports to. the officer-in-charge, 
chemicals, whenever an occasion 
arises. He signs gate passes and mate- 
rial vouchers. He recommends pro- 
motions of the men working under 
him and he is entitled to select a 
person for acting in a higher capacity 
for the day when the person occupy- 
ing the higher job is absent. It is his 
duty to ensure maximum utilisation 
of man-power. Like Mathai, he has 
also signed chits for leave not exceed- 
ing 18 days as I/C. Department; but 
he has also pleaded that this signature 
was made in token of recommendation 
and not sanction. The 20 workmen 
working under him in the chemical 
department include checkers, general 
workmen, packers and chemical 
mixers. These duties, which are per- 
formed by Daniel, on the face of it, 
are primarily and substentially those 
of a supervisory nature. His own 
manual work is only incidental and 
forms a small part of his duties. In 
dealing with his case, the Tribunal 
got slightly mixed up inasmuch as the 
facts relating to duties of Chemists 
were also taken into account. Daniel, 
who is now Foreman (Chemicals) was 
earlier a Chemist. The work perform- 
ed by a Chernist should not, therefore, 
have been taken into account when 
determining what work Daniel is em- 
ployed to do. The duties, mentioned 
above, clearly show that his principal 
duties are of a supervisory nature and 
the manual work done by.him per- 
sonally is only incidental. Since he 
also draws a salary in excess of 
Rs. 500/- per mensem, he must be held 
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fa) to be a workman under exception 
iv). 

4. Fuelling Superintendents: 

21. The duties of a Fuelling 
Superintendent were given to the Tri- 
bunal in the affidavit and evidence of 
V. M. Nabar who has been working as 


such since 1953. These duties can be’ 
broadly divided into two parts. Some 


duties he has .to carry on at the depot 
where he personally takes charge and 
checks and counts the packed stocks, 
that is, cans,- barrels, full and empty, 
and he maintains the packed stocks 
register. He:dips every storage tank 
for quantity, quality -and water. He 
himself carries to every storage tank 
equipment like manhole cover, dip 
tape, water finding paper and other 
articles. He takes the dip with the 
tape and notes down the reading. - He 
checks the condition of the water find- 
ing paper by gently rubbing a finger 
on it. He removes water traces from 
the tank . by swabbing, if necessary. He 
conducts continuity tests of discharge 
hoses. He calculates the quantity ac- 
cording to the dip from the calibration 
tables and completes the paper show- 
ing the dips and quantities for all the 
storage tanks. He makes 
entries in every tank book, and enters 
the loss or gain in the same book. He 
also carries out checks of static facili- 
ties, and maintains a book called qua- 
lity control register. He himself notes 
down the time of arrival of the tank 


lorry on log sheet and carries out, 


checks in accordance with the details 
of consignment forms. In the other 
part of the work, whenever oil is re- 
quired to be delivered to an aircraft, 
the Fuelling . Superintendent himself 
drives the tractor, on which are load- 
ed oil pourers and a ladder, to the 
aircraft. It is he who takes 
tank to the aircraft and then ensures 
the delivery. of that oil to the aircraft 
in the required quantity. In this work, 
of course, he is assisted by some other 
workmen who actually do the work 
of connecting the oil tank to the tank 
of the aircraft .or disconnecting it. 
Similar other minor manual work is 
done by the workmen who function 
under his control and direction. It is, 
however, clear that the main and sub- 
stantial work which he does is not that 
of supervising the work done by the 
few workmen who assist him, but is 
his own manual work which he carries 
out at the depot as well as when 
delivering oil to the ‘aircraft. 


-fuel/oil to aircraft including 


- of the team which- carries 


similar - 


the oil - 


22. The Company’s witness in 


. respect of the Fuelling Superintendent 


is Des Raj Bhatia who tried to indi- 


_cate that the manual or clerical work 


carried on by. the Fuelling Superin- 
tendent is incidental or in emergenti 
situations, while the Fuelling Superin- 
tendent is employed primarily to take 
over responsibility for all matters 
connected with the fuelling and oiling 
of aircraft with the use of oil dis- 
pensers, fuellers, and/or hydrant fuel- 
ling equipment. He compared the 
position of a Fuelling Superintendent 
to that of a playing captain of a 
hockey or football team and says that, 
while he himself has.to work along 


‘with other members of the team, he 


is also required: to assume over all res- 
ponsibility for all operations prior to, 
during and after the delivery ee 
‘the 
observance of a time schedule, safety 
and quality control The fact that a 
Fuelling Superintendent is the leader 
out the 
work of fuelling, cannot convert his 
work into that of a supervisory nature. 
In fact, the admission that he is a 
member of the team implies that his 
principal work would be to do, his 
own personal manual work as such 


-member and, incidentally, he has also 


to be in charge of seeing that others, 
whose work has to be coordinated 
with his, do their work. properly. The 
Tribunal was, therefore, correct in 
holding that a Fuelling Superintendent 
is not employed mainly or substantial- 
ly to do supervisory work. On the 
other hand, his duties are mainly 
manual. Exception (iv) does not, 
therefore, apply to a Fuelling Superin- 
tendent: and, even though the salary 
exceeds Rs. 500/- per mensem, a Fuel- 
ling Superintendent must be held t 
be a workman. 


- 5. ‘Chemists: 


23. On’ the’ question of the 
duties carried out by a Chemist, the 
Association examined three witnesses. 
One of them is M. D. Daniel who had 
once worked as a Chemist and is now 
Foreman (Chemicals). 
are A. N. Dalal and P. N. Marolia who 
are both working as Chemists. They 


‘have given their qualifications and the 


nature of work done by them. There 
are, no doubt, Assistants who assist the 
Chemists in the laboratory where their 
work is carried on: but all the Che- 
mists do their own work which is of 
technical nature. The Chemists have 





The other two 
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to personally test the various products 
received, and also test the products as 
they are altered in the installations at 
various stages. 
carried out by the Chemists personally 
and there are only a few Assistants 
who do mere routine work in order to 
assist the Chemist. The Chemists no 
doubt, ensure that the workmen assist- 
ing them do their work properly; but 
that small amount of supervisior is 
only incidental to their own techrical 
work of testing and giving the results 
of tests to the Company. Even the 
Company’s witness Harish Bhargava 
admitted that the Chemists do a large 
part of the work themselves, thcugh 
he added that the Chemists do gide 
and direct the Analysts and Laboracory 
Attendant so as to ensure that the work 
in the laboratory is performed effici- 
ently and properly. Even his evidence 
does not show that this guidance and 
direction to the laboratory attendant 
and analysts is the principal or sub- 
stantial work for which.a Chemist is 
employed. In fact, that work is ancil- 
lary to the main work which is 
done by the Chemists themselves. The 
decision of the Tribunal, consequently, 
in respect of the Chemists, holding 
them to be employed on technical 
work and not in supervisory capacity, 
must be upheld. They have rightly 
been held to be workmen. 


6. Sales Engineering Representa- 
tives: 


24. The witness on behalf of 
tħe Association is K. V. Rajan who 
filed an affidavit and was also cross- 
examined. He holds a Diploma in 
Mechanical. and Electrical Engineering 
and has worked as a Sales Engineering 
Representative since 1955 at various 
places. In giving the duties of the 
Sales Engineering Representative, he 
first mentioned items of work that the 
Representative has io do himself. 
According to him.. he has to guide the 
industrial concerns in use of different 
grades of fuels and lubricants, and has 
to give demonstrations and trials of 
Company’s fuels and lubricants in 
major industrial concerns which are 
the customers. He says that the 
manual labour by him  consis-s of 
demonstrating the method and manner 
in which the fuels and lubricants 


. Should be used and applied. He ex- 


plains all details with regard to appli- 
cation of fuels and lubricants to the 
staff of the customer concerns, and he 


All the tests are, 
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also attends to the difficulties ex- 
perienced by the customers in the use 
of Company’s products. He writes to 
the Divisional Office which, in turn, 
instructs the Sales Engineering Re- 
presentative to attend to such com- 
plaints of the customers. He also 
gives technical advice to eliminate the 
complaints of the customers, and 
writes down the survey reports and 
submits them to the Divisional Office. 
He has to maintain files up-to-date 
regarding lubrication recommendation 
sheets sent by the Head Office to his 
Division. Then, in cross-examination, 
he admitted that the work that he 
does is for promoting the sales of 
lubricants and fuel oils, though he 
added that, in doing so, he uses his 
technical knowledge. 


25. Manmohan Singh, Market- 
ing Services and Planning Manager of 
the Company, explained that a Sales 
Engineering Representative is employ- 
ed primarily to support the sales 
efforts by providing after sales service 
and advice to the customers on 
optimum utilisation of fuels and lubri- 
eants. According to him, the princi- 
pal duty of a Sales Engineering Re- 
presentative is to provide such service 
and to guide and supervise the 
workers employed in customers’ plants 
to ensure efficient use of fuels and 
lubricants. His duties have been des- 
cribed as complementary to the duties 
of the District Sales Representative. 
He, however, did admit that the Sales 
Engineering Representative has to give 
demonstrations regarding use of fuels 
and lubricants, and such demonstra- 
tions are conducted by him, though 
part of the work in the demonstration 
is done by the workers of the customer 
concerns. It is true that there is no 
subordinate personnel attached to him. 
The Tribunal itself held that the mai 
work to be performec by Sales 
Engineering Representative is promo- 
tion of sales which are canvassed pri- 
marily by District Sales Represen- 
tative. This the Sales Engineering 
Representative does by giving techni- 
eal advice, holding demonstrations 
and suggesting methods 
best use of the products sold. On 
these facts, the Tribunal, i 
opinion, ri 
Engineering Representative is not em- 
ployed on supervisory work; but the 
Tribunal did not proceed further to 
examine whether he was employed on 
any other work of such é type that he 
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could be brought within the definition 
of a workman. There is no suggestion 
at all that he was employed on cleri- 
cal work or manual work. Reliance 
was placed on the word “technical” 
used in the definition of a workman. 
The amount of technical work that a 
Sales Engineering Representative does 
is all ancillary to his chief duty of 
promoting sales and giving advice. As 
we have held earlier, 
that he is required to have technical 
knowledge for such a purpose does 
not make his work technical work. 
The work of advising and removing 
complaints so as to promote sales re- 
mains outside the scope of technical 
work. Consequently, 
decision that the Sales Engineering 
Representative is a workman is set 
aside. 

26. Next we take up the cate- 
gories of members of the Associa- 
tion whose cases have been brought up 
by the Association- in Civil Appeal 
No. 1478/1970. Mr. Chari on behalf of 
the appellant in this appeal did not 
argue all the cases of the four cate- 
gories mentioned above. We, there- 
fore, proceed to deal with only those 
categories of members of the Associa- 
tion whose cases have been argued 
before us by him. 

1. Blending Supervisors: 

27. It appears that there are 
two sets of persons working at the 
Wadilube Installations who are all 
designated as Blending Supervisors. 
Harish Bhargava, the Manager of the 
Installations, has described all Blend- 
ing Supervisors as Foreman-Blending 
Supervisors. As we have said earlier, 
the mere description is, however, im- 
material. What we have to see is the 
actual work done by them and to 
determine whether the work, which 
they are employed to do, makes them 
workmen or not. -` 


28. V. V. Lele is the witness in 
respect of one set of Supervisors who 
work in the blending section of Wadi- 
lube plant. He works in the blending 
pump house and in the plant where 
the actual blending takes place. Ac- 
cording to Lele, in connection with 
the duties to be performed by him. he 
receives a daily blending programme 
from the Operations Officer, and the 
blending has to be done in accordance 
with that programme and in confor- 
mity with the formulations supplied 
by the laboratory. For that purpose, 
he receives a test note from the labo- 


the mere fact. 


the Tribunal’s. 


ratory before he starts the work of 
blending. He has himself to test the 
tank in order to find out whether it is 
clean or not. He personally connects 
by means of a hose pipe the blending 
tank tc the pump line coming from the 
pump house on the ground floor. He 
then advises the pump house Foreman 
to start the pump, while he himself 
has to be constantly vigilant at the 
tank to ensure that the required quan- 
tity is taken up i the tank. As soon 
as the required quantity is received, 
he stops the pump by means of a re- 
mote control. He changes the hose 
pipe and puts it-on to another line and 
keeps:on this process as each tank is 
filled up. While receipt of the oil in the 
tank is going on, he himself operates 
steam ‘and air valves in order to keep 
the oil at the required temperature and 
also maintains air agitation for mixing 
different basic oils. After the blend- 
ing-in the tank is over, he takes out 
samples personally, labels them pro- 
perly and sends them to the labora- 
tory for test purposes. On receipt of 
the test reports from the laboratory, 
he fills in the blending test notes 
quantity of different oils taken and 
sends them back to the laboratory. 
There are about 25 blending tanks 
which have to be attended to in this 
manner by two Blending Supervisors. 
After the blending is over, the Super- 
visor advises the barrel filling sec- 
tion and, if the blended oil is needed 
in that section, he sends the blended 
oil to that section; if that section does 
not require it, he transfers the blend- 
ed oil to the settling tank. For these 
purposes, he again operates different 
line valves, so that the blends may 
drop into the particular settling tank. 
There are 20 such settling tanks. He 
has also to note the readings of the 
levels of the blending tanks as well as 
the settling tanks. He has to take 
stock personally of the barrels and 


other packages used and left unused. 


in his section and writes down the 
same in the prescribed form. It is 
true that he has two persons working 
under him as Mazdoors and a Clerk 
comes to assist him only at the time of 
monthly checking. The Mazdoors, ac- 
cording to him, do only incidental 
work in aid of the main process of 
blending, such as moving empty tins, 
cleaning them, etc. He also does some 
work at the Port when a tanker 
arrives with oil from a foreign country 
and has to discharge it at the Port 
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At that stage, no doubt, he supervises 
the work of discharge of the oil from 
the tanker and its receipt in the tanks 
at the Port. This supervisory work, 
it is clear, is a very minor part. of 
his duties. The major part of his 
duties consists in himself operating 
various parts of the machinery and en- 
suring that oils are blended properly. 

. Chari, in these circumstances, 
rightly claimed that a person employ- 
ed as Blending Supervisor in the =ype 
of the work done by Lele is employed 
to do manual work and not supervi- 
sory work. The supervisory work is 
a minor part’ of his duties and, 
to some extent, incidental to. the main 
work which is manual in character. 
Blending Supervisors, who work at 
the -Plant in the manner indicated by 
Lele, are, therefore, persons employed 
on manual work and have to be held 
to be workmen. The decision of the 
Tribunal in respect of them is incor- 
rect and is set aside. 


29. Another set of persons are 
employed as Blending Supervisors at 
a different stage of the operations. 
The witness, who has come to give the 
duties of such Blending Supervisors, 
is M. C. Gomes. The Tribunal, in 
dealing with the work done by Gemes, 
appears to have got mixed up whea it 
held that his duties are similar tc the 
duties mentioned by Lele. Zon- 
sequently, we wėre taken througt the 
relevant evidence of Gomes anc of 
Harish Bhargava on this point. T- ap- 
pears that, though Gomes is described 
as a Blending Supervisor, his employ- 
ment is at a stage where the blerding 
of oils has already been completec and 
the oils have been transferred tc the 
settling tanks. According to Gcmes, 
the Operations Officer gives him the 
programme for filling different oils in 
different packages, and he has to carry 
out that programme. He has first to 
see that oil in the settling tans is 
transferred to the small package tank 
by operating a pump.. At this stage, 
he himself operates the pumo by 
starting it, watching the gauge and 
stopping the running of the pump 
when the small package tank is full. 
Then, the oil is transferred from the 
small package tank to the filling 
machines. The fillers at the filling 
machines are then operated by other 
workmen to transfer the oil into the 
small package containers. Gomes has 
to see that this work of transferring 
the oil from the small package tank 
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to the filling machines and from the 
filling machines into the containers is 
properly carried out by the persons 
working under him. All the work of 
bringing the barrels’ to the filling 
machines, of actually seeing that the 
barrels are filled up properly, and of 
sealing and labelling them properly, 
is physically done not by Gomes him- 
self, but by men working under him 
whose work he supervises. No doubt, 
as a Supervisor, he has to set the 
weights on the machines and has to 
take samples of the products and send 
them to the laboratory; but the princi- 
pal work entrusted to him is that of 
seeing. that the barrels and other con- 
tainers are properly filled up by the 
large number of workmen placed 
under his charge who actually carry 
out the physical work for that purpose. 
His duties are, thus, primarily super- 
visory; and the Tribunal’s decision 
that Blending Supervisors doing the 
work of the nature done by Gomes are 
not workmen because they are all 
drawing a salary in excess of Rs. 500/- 
per mensem, is correct and is upheld. 


30. It was mentioned that 
there was a third type of Blending 
Supervisors described as Supervisors 
(Small Packages Filling). Their work 
is quite similar to the work done by 
Gomes and, consequently, the decision 
of ` the Tribunal in respect of them is 
also correct and is upheld. 


2. Foremen: 


31. G) One class of Foremen, 
whose case was argued before us by 
Mr. Chari, are described as Foremen 
(Tank Farm and Pump House) at the 
Sewree Installations. The witness on 
behalf of the Association is D. M. 
Telang. In his affidavit and evidence 
he tried to make out thet he has to 
carry out three types of duties, 
technical, skilled manual and supervi- 
sory; but, on a careful examination 
of his evidence, the Tribunal has come 
to the finding that, of the three types 
of duties, his supervisory duties are 
the main and substantial part of his 
work, while other duties are only 
incidental. We are unable to find any 
error in the view taken by the Tribu- 
nal. He has about 25 workmen under 
him whose work he supervises. The 
Tribunal accepted the evidence of 
Company’s witnesses, Harish Bhargava 
and Varkie for holding that such 
Foremen are primarily entrusted with 
the duty of supervising the work of 
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the workmen in their respective sec- 
tions. No technical knowledge is 
involved. Even when the oils are test- 
ed, the dips are not necessarily taken 
by the Foremen. The dips are usually 
taken by gaugers. The work of taking 
the dips, of reading the dips and -of 
temperature readings does not require 
any technical knowledge. All that is 
necessary is to push a button: Varkie 
‘stated that quality control in Burmah 
Shell is a simple process which has to 
be carried out with the object of en- 
suring a clean product free of impuri- 
- ties. Even the work of draining ‘of 
water from the tank is done by the 
gaugers under the supervision of the 
Foreman. It is the gauger who takes 
the pressure and, if it is abnormal, he 
informs the Foreman. Even Telang him- 
self admitted that he was employed in 
a supervisory capacity, -though he 
insisted that the work done by him was 
of technical, skilled manual, and super- 
visory character. It also appears that 
he has to supervise the work of as 
many as 25 workmen. It is for him 
to decide whether a man, who has 


asked for leave, can be spared. The- 


Company’s case was that, in fact, he 
grants leave to men working under 
him; but he denied this suggestion. 


Documentary evidence “was, however, 


brought to our notice which shows 
that he has been actually sanctioning 
leave to workmen subordinate to him, 
when the leave asked for is earned 
leave. We looked at the leave appli- 
cations and found that, in one case at 
least, he signed as recommending the 


leave, but cut out that signature and- 


then signed it again at the place where 
the officer sanctioning the leave is re- 


quired to sign. Even other persons, 


doing the same duty as Telang, were 
found to be similarly sanctioning 
- leave. There was even one application 
where the recommendation for leave 
was by some other person, while 
Telang signed as the sanctioning offi- 
cer. In a third case, Telang actually 
recorded reasons for refusing to sanc- 
tion the leave. It appears that, at 
least in the case of Foremen (Tank 
Farm and Pump House), Varkie is 
right in stating that he had empower- 
ed the Foremen to grant leave, and 
Harish Bhargava is also correct in say- 
ing that powers of sanctioning leave 
_ are not retained by the Operations Offi- 
cer. Telang admitted that he has to 
maintain discipline and has to report 
eases of indiscipline in his depart- 


ment. He allocates work to those who 
are working under him, and then gets 
it done by giving guidance. It is his 
job to see that the man-power is so 
utilised as to give maximum output. 
Considering all these duties, it is quite 
clear that the Tribunal was right in 
holding these Foremen not to be work- 
men, as they are employed in supervi- 
sory capacity and are . drawing 


Salary: in excess of Rs. 500/- per 
mensem, 

~ 32. a) The ether class of 
Foremen are described as Foremen 


(Tank Lorry Loading, Tank Wagon 
Loading and Tank Wagon Unloading). 
Mr. Chari claimed that these persons 
should be held to be workmen as they 
were employed to do skilled manual 
work. The facts found by the Tribu- 
nal clearly show that the actual load- 
ing and unloading in all cases is done 
by other persons and not by the Fore- 
men themselves. The Foremen are, no 
doubt, responsible for proper loading 
and unloading; but this duty is dis- 
charged by supervising the work of 
manual ‘labourers who . actually per- 
form the work of loading and unload- 


‘ing. Of course, when occasions arise, 


the Foreman may also lend a hand; 
but that would not make him a skill- 
ed manual worker. On the findings of 
fact recorded by the Tribunal, there- 
fore, the decision that Foremen. (Tank 
Lorry Loading, Tank Wagon Loading, ` 
and Tank „Wagon Unloading) are not 
workmen is correct, as-they also all 


` draw a salary. in excess of Rs. 500/- 
pm. ee 


` 8: Depot Superintendents: 


33. With regard to the. classi- 
fication of Depot Superintendents, 
reliance was placed by the Association 


-on the evidence of G. B. Athalye, and 


on some decisions -in- respect of Depot 
Superintendents of this very Company 
in other regions. After considering 
the evidence of Athalye and the Com- 
pany’s*witnesses, the Tribunal, as a 
fact, held that a-Depot Superintendent: 
is in charge of all the stocks at a depot 


-and his principal duty is to see that 


these stocks are properly received, 
stored and sent out. These stocks range 
in value between Rs. 4 lakhs to Rs. 6 
lakhs. The Tribunal found that a 
Depot Superintendent has a comple- 
ment of men working under him, the 
strength of which may vary from 
depot to depot. On an average, the 


persons employed are 5 to 7 out of 


ie 
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whom 2 would be clerks,:3 to 4 would 
be workmen and one or two drivers, 
The Depot Superintendent has tc get 
all the jobs done by these men and 
he guides them in their work. Hə is 
the senior-most officer at the D=pot. 
He is not required. to have any 
technical background. He allocates the 
work to the men working under him 


‘and sanctions leave to them. He is 
- empowered to engage casual labour. 


He takes a review of the position of 
the strength prevailing and makes re- 
commendations about the required 


` strength. Within the area which is 


served by the depot, the Depot 
Superintendent plans and delivers the 
necessary supply. He can take deci- 
sion regarding overtime work of the 
staff subordinate to him. He has to 
maintain discipline and has to report 
cases of indiscipline to the Head 
Office. Sometimes, he is empowered 
to hold inquiry in cases of indiscipline. 
Cases of minor indiscipline can be dealt 
with by him himself. In additior, the 
Depot Superintendent functions as 
Factory Manager under the Factories 
Act and also under the Shops and 
Establishments Act. The Depot 
Superintendent does the merit-rating 
of the clerks working under him. He 
also represents the ‘management to 
some extent before outsiders. He is 
authorised to spend amounts within 
prescribed limits on behalf of the Com- 
pany. He represents the Company and 
the Depot in dealings .with the Rail- 
way and Municipal authorities. Of 
course, while carrying on these d.ties, 
he has also to ensure that the stock- 
registers are properly mainteined. 
Where there is a clerk, the actual 
work of writing is done by the clerk; 
but, where there is no clerk, the Depot 
Superintendent may himself hav2 to 
do all the writing work. This witing 
work done by the Depot Superinten- 
dent cannot be treated to bə the 
substantial and main duty entrusted to 
him. On the facts enumerated above, 
it is quite clear that his prixcipal 
duties are of a supervisory and 
managerial nature, while the clerical 
duties are only incidental. ` 


_ 34. Reliance was placed oa the 
decision of the Labour Appellate Tri- 
bunal in Burmah-Shell Oil Storage 
and Distributing Company of India, 
Ltd.. Madras v. Their . Emplcyees, 
(1954) 1 Lab LJ 21 (LATI—Luck:. In 
that case, it appears that the Depot 
Superintendent was found to be com- 


parable with a mere _ store-keeper. 
The Depot Superintendent, in most 
cases, was the only person posted at 
the depot and, in very few cases, a 
clerk was given to assist him. It was 
found that the Depot Superintendent 
himself had to maintain the cor- 
respondence, and was responsible for 
stock receipt, storage and issue. He 
had to remain busy mos: of the time 
with completing company’s standard 
forms and returns, and he had no 
powers of supervision over other 
members of the staff. On these facts, 
the Labour Appellate Tribunal held 
that his job was substantially of that 
of an intelligent and skilled clerk. 
This decision was upheld by the 
Madras High Court in Burmah-Shell 
Oil Storage and Distributing Co. of 
India, Ltd., Madras v. Labour Appel- 
late. Tribunal of India, (1954) 2 Lab LJ 
155 (Mad), when the decision of the 
Labour Appellate Tribunal was chal- 
lenged by means of a writ. The High 
Court dismissed the writ petition and 
upheld the decision of the Labour Ap- 
pellate Tribunal. These two decisions 
can be of no help, because the Depot 
Superintendents, with whom we are 
concerned, work under very different 
conditions. They are in charge of 
large depots and have, on an average, 
5 to 7 employees working under them. 
The amount of clerical work done by, 
them is only a minor part of their 
duties, while the principal duty is that 
of working as Manager of the depot 
and of supervising the work of the 
subordinates posted there. 


85. As against these cases, 
there are two decisions of the Labour 
Appellate Tribunal in Burmah-Shell 
Oil Storage and Distributing Co. of 
India, Ltd. v. Their Workmen, (1955) 
2 Lab LJ 153 (LATI—Bom) and 
Burmah-Shell Oil Storage and Distri- 
buting Co. of India, Ltd. v. Their 
Workmen, (1955) 2 Lab LJ 228 (LATI 
—Mad) in which the Labour Appellate 
Tribunal, after examining the evi- 
dence.in detail, came to the view that 
the principal and substantial work 
done by a Depot Superintendent was 
administrative or supervisory and that 
the clerical work done was merely 
incidental. The facts of these two 
eases resemble more the facts found 
by the Tribunal in the case before us, . 
Consequently, the decision given by 
the Tribunal that. Depot Superinten- 
dents are employed on managerial 


ed 
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or supervisory work and are not 
workmen is correct, becausé they all 
also draw a salary in excess of 
Rs. 500/- per mensem. . - 


4. District Sales Representatives: 


36.. The case of the last cate- 
gory, viz., District Sales Representa- 
tives could not be seriously pressed 
by Mr. Chari before us.. He did state 
that his claim is that they are employ- 


ed to do clerical work; but the facts 


make it manifest that District Sales 
Representative is principally employed 
for the purpose of promoting sales of 
the Company. His main work is to do 
canvassing and obtain orders. In that 
connection, of course, he has to carry 
on some correspondence, but that cor- 
respondence is incidental to the main 
work of pushing sales of the Com- 
pany. In connection with promotion 
of sales, he has to make recommenda- 
tions for selection of agents and 
dealers; extension or curtailment of 
credit facilities to agents, dealers and 
customers; investments on capital and 
revenue in the shape of facilities at 
Agents’ premises or retail outlets: and 
selection of suitable sites for retail 
outlets to maximise sales and negotia- 
tions for terms of new sites. He is, in 
fact, Company’s representative in his 
district responsible for all matters 
affecting the Company’s interests and, 
in particular, the profitable sale of all 
its products. His case was urged pri- 
marily on the basis of -the argument 
advanced by Mr. Chari that the defini- 
tion of “workman” is now exhaustive 
and every employee of an industry 
must be classed amongst one of the 
four classes described in the definition 
of workman. We have already given 
our reasons for rejecting this submis- 
sion. The case of District Sales Re- 
presentative is clearly that of a person 
who cannot fall within any of the 
four classes, because his work cannot 
be held to be either manual, clerical, 
technical or supervisory. The work 
of canvassing and promoting sales can- 
not be included in any of these four 
classifications. He is, therefore, not 
a workman at all within the princi- 
pal part of the definition, and the deci- 
sion of the Tribunal is correct. 


37. As a result, both the 
appeals are partly allowed, and ` the 
decision of the Tribunal is varied to 
the extent indicated above. In the 
circumstances of this case, we direct 


A.LR. 


parties to bear their own costs in both 
the appeals 
Appeals partly allowed. 
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M/s. Panchmal Narayana Shenoy, 
Appellant v. Basthi Venkatesha 
Shenoy, Respondent. 

Civil Appeal No. 1552 of 1966, D/- 
20-2-1970. 

(A) Houses and Rents — Mysore 
Rent Control Act (22 of 1961); Sec- 
tion 21 (1), Proviso (j) — Eviction of 
tenant — Ground of — Reasonable 
and bona fide requirement of landlord 
for immediate demolition and rebuild- 
ing — Landlord need not prove that 
condition of building is such that it 
immediately requires demolition — 
(1964) 2 Mad LJ 147, Overruled. 

A landlord who seeks recovery of 
possession of a premises under clause 


-(j) of proviso to- Section 21 (1) must 


satisfy the Court that he reasonably 
and bona fide requires. the premises 
for the immediate purpose of de- 
molishing it and erecting a new 
building in the place of the old one. 
Whether the landlord’s requirement is 
reasonable and bona fide has to be 
judged -by the surrounding circum- 
stances, which will include his means 
for reconstruction of the building, and 
other steps taken by him in that 
regard. So also -the desire of the 
landlord to put the property to a more 
profitable use after demolition and 


. reconstruction is also a factor that may 


be taken into account in favour of the 
landlord. It is not necessary that the 
landlord: should go further and esta- 
blish under this clause that the con- 
dition of the building is such that it 
requires immediate demolition. In 
view of the specific provision in Cl. (k) 
with regard to the condition of the 
building requiring immediate demoli- 
tion, Clause (j) can have no reference 
to that condition. AIR 1963 SC 499, 
Approved; (1964) 2 Mad LJ 147, 
Criticised and overruled. (1966) 2 Mys 
LJ 133, Affirmed. (Paras 11 and 12) 

(B) Houses & Rents Mysore 
Rent Control Act (22 of 1961), See. 21 
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tion in such proceedings. 
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— Proceedings for eviction of tenant 
and recovery of possession of premises 
— Claim for compensation for im- 
provements cannot arise for considera- 


(Para 16) 
Cases Referred: Chronological Paras 
(1964) 2 Mad.LJ 147 = 77 Mad 

LW 194, Mehsin Bhai v. Hale 

& Company 14 
(1963) "AIR 1963 SC 499 {V 50) 

= (1962) Supp 2 SCR 623, Neta 

Ram v. Jiwan Lal 13 

Mr. M. C. Chagla, Sr. Advocate 
(Mr. R. Gopalakrishnan, Advccate, 
with him), for Appellant; Mr. M, K. 
Ramamurthi, Sr. Advocate (M/s. 3. S. 
Javali and M. Veerappa, Advocates, 
with him), for Respondent. 

The following Judgment of the 
Court was delivered by _ . 

VAIDIALINGAM, J.: — This ap- 
peal, by special leave, is naana the 
judgment of the Mysore High Court, 
dated June 8, 1966 in Civil Revision 
Petition No. 1118 of 1964. 


2. The respondent landlord fil- 
ed an application, dated July 6, 1962 
under Sec. 21 (1) (i) of the Mysore 
Rent Control Act, 1961 (Mysore Act 
XXII of 1961) (hereinafter called the 
Act) before the Rent Controller for 
eviction of the tenants (the appellants 
herein) on the ground that the pre- 
mises were reasonably and bons fide 
required by him for the. immediate 
purpose of demolishing and erecting of 
a new building. According to the res- 
pondent the premises were old and 
were not suitable for continued occupa- 
tion. The respondent had also stated 
in his application that he had obtained 
the necessary licence for erecting a 
new building after demolition of the 
existing building and that he had made 
all preparations for demolition and 
erection of new buildings on the site. 
The appellant-tenant contested the 
claim of the landlord ‘on - several 
grounds. He pleaded that the pre- 
mises were not. old and tha. it 
was quite suitable for occupation 
and it does not require any re- 
construction or re-modelling. The 
allegations that the building wes old 
and required to be re-constructed were 
not bona fide and had been made by 
the landlord only as a pretex{ for 
evicting the tenant. The tenant further 
pleaded that the requirement of the 
landlord was neither reasonabl= nor 
bona fide. In any event, the tenant 
claimed that he should be entitled to 
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be paid the value of the improvements 
that had been effected by him. 

3. The Rent Controller, by 
his order dated January 22, 1964 ac- 
cepted the claim of the respondent and 
ordered eviction of the appellant 
granting the tenant one month’s time 
for delivering vacant possession. 
Though the Consulting Engineer who 
gave evidence as P. W. 2 on behalf of 
the respondent had stated that the 
building was over 60 years old but 
nevertheless it could go on for about 
15 years more, the Rent Controller 
actually found that the building was 
more than.50 years old and that it was 
an old-fashioned one. He further 
found that when the landlord desired 
to pull it down and put up a modern 
building thereon, it coud not, under 
the circumstances, be said that his 
claim was not bona fide or reasonable 
and that the intention of the landlord 
in pulling down the building and erect- 
ing a new one to get a better return 
was certainly understandable. The 
Rent Controller further Zound that the 
landlord had proved that he had suffi- 
cient means to construc: the building 
and that he had also obtained the 
necessary sanction from the Municipa- 
lity concerned for reconstruction of 
the building. In view of all these cir- 
cumstances, the Rent Controller found 
that the requirement of the landlord 
was quite reasonable and bona fide. 
Regarding the claim of the tenant for 
payment of improvements before evic- 
tion is ordered, the Rent- Controller 
found that such a claim even if esta- 
blished, could not stand in the way of 
landlord getting possession of the 
premises. Ultimately the application 
filed by the landlord was allowed. 

4, The findings recorded by the 
Rent Controller were confirmed by the 
learned District Judge, by his judg- 
ment dated October 19, 1964 in A. S. 
No. 43 of 1964 taken before him by 
the tenant. 


5. The revision filed by the ap- 
pellant before the High Court was 
rejected by order dated June 8, 1966. 

6. Mr. Chagia, learned ‘counsel 
appearing for the appellant, contend- 
ed that the interpretation placed by all 
the Courts on Section 21 (1) (j) of the 
Act was erroneous. According to the 
learned counsel, unless the landlord 
was able -to establish tnat the condi- 
tion of the building was such that it 
required immediate demolition and re- 
construction, no eviction of the tenant 
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could be ordered under Section 21 (1) 
(j) of the Act. On the findings of the 
Courts,, based upon the evidence of the 
Engineer, that though the building 
was old it could continue to exist for 
another 15 years, it should have been 
held that the conditions mentioned in 
Section 21 (1) (i) were not attracted 
to justify an order of eviction of the 
tenant. 

oh Mr. mar 
counsel for the respondent, pointed 
out that in order to attract Sec. 21 (1) 
(i) it was not necessary that the land- 
lord shouid establish that the condi- 
tion of the building was such that it 
required to: be demolished immediate- 
ly. On the other hand, the ` sub-sec- 
tion made it clear that the require- 
ment contemplated was that of the 
Yandlord and once his requirement 
had been held by all the Courts to be 
reasonable and bona | fide, the order 


passed for eviction’ of the tenant was >y 


fully justified. 

8 Having due regard to the 
scheme of the Act, we are satisfied 
that the interpretation placed upon 


Section 21 (1) (j) by the High Court is - 


correct. 
i 9. Section 21 (1), while placing 
' a general embargo against a landlord 
from evicting a tenant,’recognises, in 
its proviso’ the circumstances under 
which a landlord could seek recovery 
of possession of a premises. The 
ground upon which the landlord asked 
for eviction, -in the present case, was 
based on Section 21 (1) (j). 
material provision is as follows: 
“21. (1) Notwithstanding anything 
to the contrary contained in any other 
law or contract, no order or decree for 


the recovery of possession of any pre-. 


mises shall be made by any Court or 
other authority in favour of the land- 
lord against the tenant: ° 

Provided that the Court may on 
an application made to it, make an 
order for the recovery of possession of 
a premises on one or more of the 
following grounds only, namely: z : 


(i) that the premises are reason- 
ably and bona fide required by the 
landlord for the immediate purpose of 
demolishing them and such demolition 
is to be made- for the purpose of erect- 
ing a new building in place of the pre- 
mises sought to be demolished; | 


According to Mr. Chagla, the ne 
‘reasonably and bona -fide required’; 


learned: 


ab -enumerates the various 


‘building as such. What 


The. for the 
-building in the place of the old one. 


ALR. 


occurring in this clause, must be inter- 
preted to have reference to the condi- 
tion of the building, the demolition of 
which is sought to be made and those 
words have no reference to any inten- 
tion entertained by the landlord. The 
mere fact that a landlord may bona 
fide and reasonably entertain an idea of 
demolishing the building and recon- 
structing the same with a view to 
putting the property to a more profit- 
able use after construction, will not 
satisfy the requirements of the said 
clause. That is, according to the learn- 
ed. counsel, the condition of the build- 
ing -must be such that it is immediate- 
ly necessary to demolish it, in which 
case alone eviction - under Clause (i) 
could be ordered. 


10.. -We are not inclined to ac- 
cept this construction sought to be 
placed by the appellant on the clause 
in question. 


11. The proviso to Section 21 
circum- 
stances under which a landlord may) 
seek to recover possession of the pro- 
perty from his tenant. The require- 
ment contemplated under clause (j) of 


_the proviso to sub-section (1) is ` that 


of the landlord and it does not have 
any reference to the condition of the 
is necessary 
under that clause is that the Jandlord 
must satisfy the Court that he reason- 
ably and bona fide requires the pre- 
mises for. the immediate purpose of 
demolishing it and the demolition is 
for the purpose of erecting a new 


No doubt, as to whether the landlord’s 
requirement is reasonable and bona 
fide has to be judged by the surround- 
ing circumstances, which will include 
his means for reconstruction of the 
building, and other steps taken by him 
in .that regard. - 


- 12. In considering the reason- 


_ able: and bona fide requirement of the 


landlord under this clause, the desire 
of the landlord to put the property to 


‘a more profitable use after demoli- 


tion and reconstruction is also a factor 
that may. be taken into account” in 
favour of the landlord. In our opinion, 


-it is not necessary that the landlord 


should go further and establish under 
this clause that the condition of the 
building is such that it requires im- 
mediate demolition. That the condi- 
tion of the: property may be such]. 
which requires immediate demolition 
is emphasized in clause (k) of the 


= 


. proviso. 
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When such a specific pro- 
vision has been made in clause k), 
the condition of the building cannot 
come into the picture nor could it have 
been dealt with again in Clause (j). 
So the requirement under Clause (i) 
is that of the landlord’ and cannot 
have any reference to the building. 

13. This Court, in Neta Ram v. 
Jiwan Lal, (1962) Supp. 2 SCR 623 = 
(AIR 1963 SC 499) in interpreting no 
doubt a slightly differently worded 
provision in Section 13 (3) (a) (iii of 
the Patiala and East Punjab States 
Union Urban Rent Restriction Ordi- 
nance, 2006 B. K. (8 of 2006 BK) teld 
that one of the circumstances which 
could be taken into account in consi- 
dering the requirements of the land- 
Jord with reference to the exisfing 
building is ‘the possibility of its being 
put to a more profitable use after con- 
struction.’ In the case before us all 
the Courts have concurrently held that 
the requirement of the landlord is 
reasonable and bona fide and that he 
had obtained the necessary sanction 
from the municipality concerned and 
that the landlord had also the means 
for reconstruction of the building. If 
the landlord does not commence de- 
molition of the premises within . the 
period specified in the order of the 
Court, the tenant is given a right 
under Section 26 (1) to issue a noice 
to the landlord of his intention to 
occupy the premises from which he 
had been evicted and also to apply to 


` the Court for relief if the the landlord 


does. not comply with his request. 
Again, under Section 27, the tenant has 
got a right to occupy the new builcing 


` on its completion provided he satisfies 


the requirements contained in that 
section. Under Section 28 (1), the lend- 
lord is bound to intimate the tenant 
from whom he had received a notice 
under Section 27 the date on which the 
erection of the new . building will be 
completed from which date the terant 
will be entitled to occupy the same. 

14. Mr. Chagla has referred us 
toa decision of the Madras High Ccurt 
in Mehsin Bhai v. Hale & Compeny, 
(1964) 2 Mad LJ 147. The section 


- which came up for consideration before 


the Madras High Court was Sectior 14 
(3) of the Madras Buildings (Lease and 
Rent Control) Act, 1960 (Act XVII of 
1960) which was as follows: 

*14 (1) (b) that the building is 
bona fide required by the landlord for 
the immediate purpose of demolishing 
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it and such demolition is to be made 
for the purpose of erecting a new 
building on the site of the building 
sought to be demolished, pass an order 
directing the tenant to deliver posses- 
sion of the building to the landlord 
before a specified date.” TE 

That clause is -substantially similar to 
Section 21 (1) (i) of the Act. In the 
Madras case it is seen thet the build- 
ing from which the tenant was sought 
to be evicted was in good condition 
and there was no danger of its falling 
for another 20 years though the build- 
ing was old. Under those circumstan- 
ces when the landlord applied under 
Section 14 (1) (h) of the Madras Act 
for eviction on the ground that he 
wished to demolish the. building for 
the purpose of erecting a new build- 
ing thereon, the High Court affirmed 
the decision of the Subordinate 
Court declining relief to the landlord. 
Though the learned Judge states that 
landlords may bona fide require such 
buildings, particularly old buildings 
in their own interest for demolition 
and reconstruction,. he holds that it 
is equally possible that the mere fact 
that a building is old may be taken ad- 
vantage of by a landlord to put 
forth such pretext, his reel object be- 
ing ulterior and not bona fide for the 
purpose of reconstruction. _ 

15. We have no hesitation in 
agreeing with the learned Judgé’s 
observation that the landlord must 
prove the reasonableness and bona fide 
nature of his requirement. But, i 
the learned Judge -intended to lay 
down a proposition of law that under 
Section 14 (1) (h) of the Madras Act, 
similar to Section 21 (1) (į) of the Act 
a landlord cannot recover dossession of 
the property for the purpose of recon- 
struction so as to put the property to 
a more profitable use, w2 are of the 
view that the decision of the Madras 
High Court. must be considered to bel 
There is absolutely no 
justification for putting such a narrow 
interpretation on the. clause in ques- 
tion. 

16. . Mr. Chagla further urged 
that before his client is evicted i 
claim for -compensation should have 
been considered by the Rent Control- 
ler. It is enough to say that, as point- 
ed out by. the High Cour, that claim) 
does not arise for consideration in these 
proceedings. We may also state that 
a further contention regarding the 
validity of the notice to quit issued 
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by the landlord: which was taken 
before the High Court-and held against 
the appellant, has not been canvass- 
ed before us. 

17. In the result, the appeal 
fails and is dismissed with costs. The 
petitioner/appellant undertakes to 
vacate the premises within a month 


from. today. 
Appeal dismissed. 
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Ashoka Marketing Ltd.,. Appellant 
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(A) Sales Tax — Bihar Sales Tax 
Act (19 of 1959) (as amended by Act 
20 of 1962), Section 20-A (3), (4), (5) 
and (8) — Sub-sections (3), (4) and (5) 
are ultra vires State Legislature — 
Sub-sections (6) and (8), ‘as corollary 
thereto, are invalid. 


Sub-sections (3), (4) and (5) of 
Section 20-A are ultra vires the State 
Legislature. As a corollary thereto 
sub-sections (6) and (8) are deemed 
invalid. C. W. J. C. No. 143 of 1966 
D/- 14-3-1966 (Patna), Reversed;. AIR 
1964 SC 922, Rel. on; AIR 1961 SC 
1438, Dist. .. (Para 18) 

The intention- underlying sub-sec- 
tions (3), (4) and (5) is to enable the 
State to collect 
which the State is not entitled to levy 
and to appropriate it to itself except 
in the very rare cases in which the 
purchaser may approach the State and 
. be able to satisfy that he has a claim, 
that the claim is in order and ‘that 
it is within limitation. Notwithstand- 
ing the addition of sub-section (8) the 
amount received or appropriated by 
the State continues to- have the 
character of a tax collected which the 
State is not entitled to collect. . 

‘(Para 14) 

Entry 54, List II of -the Seventh 

Schedule of the Constitution com- 


*(C. W. J. C. No. 143 of 1966, D/- 14-3- 
1966 — Pat.) 
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from the dealer tax ` 


A.L R. 


prehends the power to impose tax, to 
prescribe machinery for collecting the 
tax, to designate officers by whom the 
liability may be imposed and to pre- 
scribe the authority, obligation and 
indemnity of the officers. The State 
Legislature may under the Entry be 
competent to enact a law in respect 
of matters necessarily ~ incidental to 
“taxes on the sale and purchase of 
goods”. But the provision contained 
in sub-sections (3), (4) and (5) com- 
pelling a dealer who has deliberately 
or erroneously recovered an amount 
from the purchaser on a representa- 
tion that he is entitled to recover it 
to recoup himself for payment of 
tax,: to pay over that amount to the 
State cannot be regarded as necessari- 
ly incidental to the entry. In effect 
the provision is one for levying an 
amount as tax which the State is in- 
competent to levy. A mere device 
cannot be permitted to defeat the 
provisions of the Constitution by 
clothing the claim in the form of a 
demand for depositing the money with 
the State which the dealer has collect- 
ed. but which he was not entitled to 
collect. (Para 12) 


The power to demand an amount 
collected by the dealer applies to 
transaction governed by the Bihar 
Sales Tax Act, 1959 as well as to the 
pre-existing Acts. There is no period 
of limitation prescribed within which 
the demand for ‘payment of tax 


collected by the dealer may be made. . 


But. an application under sub-section 


- (8) for refund by the purchaser from 


whom. -the dealer has collected the 
amount is to be made before the 
expiry of the period within which the 
purchaser could -have claimed the 
amount from the dealer by a Civil 
suit. In the light of the scheme of 
the Act it would be futile to expect 
that a ‘purchaser would normally be 
able to- enforce the liability of the 
State to pay the amount collected by 
the dealer and which is deposited or 
deemed to be deposited with the Gov- 
ernment. The period of limitation 
does not commence to run from the 


date on which the money is deposited: 
or deemed to be deposited into the 


Government treasury but from the 
date on which the purchaser may be 
entitled to file a suit against the dealer 


in civil Court and the State is in law. 


under no obligation to hold the amount 
as trustee of the purchaser: 


cr 


yf 


(Para 13} 
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The power to legislate in respect 
of sub-sections (3), (4) and (5) does not 
fall under Entries 6, 7 and 13 of List 
Til expressly nor can it be said taat 
the power to legislate is necessarily 
incidental to the power contained in 
those entries. (Para 16) 


It cannot be said that the frst 
proviso of sub-section (8), which pre- 
scribes the period of limitation, alone 
may be declared ultra vires. For the 
first proviso does not invest the re- 
covery with the character of tax. 

(Para 15) 


(B) Sales Tax — Bihar Sales Tax 
Act (19 of 1958), Sections 3 and 7 — 
Liability of tax under Act is not on 
purchaser. 
The liability to pay tax under the 
Act lies upon the dealer; he does not 
collect any tax for and on behalf of 
the Government. The dealer may re- 
cover from the purchaser the tax pay- 
able by him as part of the price but 
on that account the purchaser is not 
the person liable to pay tax on the 
sale to the State. (Para 11) 
Cases Referred: Chronological Peras 
(1964) ATR 1964 SC 922 (V 51) 
= (1964) 6 SCR 867, R. Abdul 
Quader and Co. v. Sales Tax 
Officer, Hyderabad 5, 6, -7, 9, 16 

(1961) ATR 1961 SC 1438 (V 48) 
= (1962) 1 SCR 549, Orient 
Paper Mills Ltd. v. State of 
Orissa 

(1953) AIR 1953 SC 252 (V 40) 
= (1953) 3 SCR 1069, State of 
Bombay v. United “Motors 
(India), Ltd. -8 


Mr. S. V. Gupta, Sr.-Advocate, (Mr. 
H. K. Puri, Advocate, for Mr. K. K. 
Jain Advocate, with him), for Appel- 
lant; Mr. Lal Narain Sinha, Advocate 
General for State of Bihar, (Mr. U. P. 
Singh, Advocate, with him), for Res- 
pondents. 

The following Judgment of the 
Court was delivered by 

SHAH, J.: — Ashoka Marke-ing 
Ltd— hereinafter called ‘the assessee’ 
— returned for the year 1956-57 urder 
the Bihar Sales Tax Act, 1947, an 
amount of Rs. 2,46,67,517-1-6 as its 
turnover from sale of cement and 
other commodities. The Superin-en- 
dent of Sales Tax brought to tax an 
additional amount of Rs. 7,67,702-13-0 
being the railway freight paid in zes- 
pect of the goods supplied by the as- 
sessee. By order dated April 2, 1961 


4, 8 


the Appellate Authority set aside the 
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order directing inclusion, of the rail- 
way freight in the turnover, and order- 
ed that the assessment be revised. 


2. In the meantime'the Bihar 
Sales Tax Act, 1947, was repealed and 
was replaced by the Bihar Sales Tax 
Act, 19 of 1959. By Act 20 of 1962, 
Section 20-A was introduzed in the 
Bihar Sales Tax Act 19 of 1959. The 
relevant provisions of Section 20-A 
were: 

“(1) No person who is not a regis- 
tered dealer shall collect from any 
person any amount, by whatever name 
or description it may be called, to- 
wards or purporting to be tax on sale 
of goods. 

(2) No registered dealer shall 
collect from any person any such 
amount, except in a case in which and 
to the extent to which such dealer is 
liable to pay tax under this Act. 

(3) (a) Notwithstanding anything 
to the contrary contained in any law 
or contract or any judgment, decree or 
order of any Tribunal, Court or auth- 
ority, if the prescribed authority has 
reason to believe that any dealer has 
or had, at any time, whether before or 
after the commencement of this Act, 
collected any such amount, in a case 
in which or to an extent to which the 
said dealer was or is not liable to 
pay such amount, it shall s2rve on such 
dealer a notice in the prescribed man- 
ner requiring him on a date and at a 
time and place to be specified therein 
either to attend in person or through 
authorised representative to show 
cause why he should not deposit into 
the Government treasury the amount 
so collected by him. 

(b) On the day specified in the 
notice under Clause (a) or as soon 
thereafter as may be, th2 prescribed 
authority may, after giving the dealer 
or his authorised representative a 
reasonable opportunity of being heard 
and examining such accounts and other 
evidence as may be produced by or 
on behalf of the dealer and making 
such further enquiry as it may deem 
necessary, order that the dealer shall 
deposit forthwith into the Govern- 
ment treasury, the amount found to 
have been so collected by the dealer 
and not refunded prior to the receipt 
of the notice aforesaid to the person 
from whom it had been collected. 

*(4) Where any amount so collect- 
ed by the dealer and deposited by him 
into the Government treasury has 
already been refunded to ihe dealer in 
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pursuance Of or as a result of any 
judgment, detree or order of any Tri- 
bunal, Court or authority, but the 
dealer has not refunded the amount 
to the person from whom he had 
collected it, the prescribed authority 
shall, notwithstanding such refund to 
the dealer, proceed to take action in 
accordance with the provisions of sub- 
section (3) for securing deposit of such 
amount. 

- (5) Where any such amount has 
not been refunded to the dealer before 
the commencement of this Act but a 
refund has been directed by a Court, 
Tribunal or authority, the amount 
shall notwithstanding such direction, 


be deemed to be a deposit made in. 
pursuance of an order under sub-sec- 


tion (3). i Di . 


(6) * 

(7) Notwithstanding anything. to 
‘the contrary in any law or contract, 
when any amount is deposited by a 
dealer in compliance with an order 


under sub-section (3) or sub-section o 


or is deemed, under sub-section (5), to 
have been so. deposited, such deposit 
shall constitute a good and complete 
discharge of the liability of the dealer 
in respect of such amount to the per- 
son from whom it was collected. 


(8) The person from whom tħe 


dealer has collected the amount depo- 
sited in pursuance- of an order 
under sub-section (3) or sub-section (4) 
_ or deemed, under sub-section (5), to 
have been so deposited shall be en- 
titled to apply to the prescribed auth- 


ority in the prescribed manner for. 


refund of the amount. tọ him and the 
said authority shall allow the 
refund if it is satisfied that the 
claim is in order: - 

` Provided that no such refund 
shall be allowed unless the application 


is made before the. expiry of the. 


period within which the applicant 
could have claimed the amount from 
the dealer by. a civil suit had his 
liability not been discharged ~ in ac- 
cordance with the provisions of sub- 
section (7): 

Provided further that no claim for 
such refund shall be rejected without 
giving the applicant a reasonable op- 
portunity of being heard. 


3. On July 1 1963, the 
‘Assistant Commissioner of Commer- 
cial Taxes, Shahabad Circle, issued 
a notice under Section 20-A (8) of 
the Bibar Sales Tax Act, 1959, requir- 


IE 


‘forfeited to the 


A.LR. 


ing the assessee to show cause why an 


amount of Rs. 23,990-11-0 being the- 


sales-tax on the railway freight which 
had become refundable under the 
order of assessment be not forfeit- 
ed. The assessee in reply contended, 
inter alia, that Section 20-A of the 
Bihar Sales Tax Act was ultra vires 
the State. Legislature and that in any 
case it had no application to his case. 
The Assistant Commissioner of Com- 
mercial Taxes rejected the contention 
and passed an order directing that 
the amount of Rs. 23,990-11-0 do stand 
Government and 
further directed that the amount be 
deposited in the Government treasury. 


A, The assessee then moved a 
petition before the High Court of 
Patna under Article 226 of the Con- 
stitution for a writ quashing the. order 
of the Assistant Commissioner of Com- 
mercial Taxes and for consequential 
orders restraining recovery of the 
amount. The High Court of Patna, 
relying upon the judgment of this 
Court in The Orient Paper Mills Ltd. 
v. The State of Orissa, (1962) 1 SCR 
549 = (AIR 1961 SC 1438) rejected the 
petition. With special leave, this 
appeal has been preferred. 


5. Two questions fall to be 
determined in this appeal:— . . 

(1) Whether Section 20-A of the 
Bihar Sales Tax Act, 1959 is within 
the competence of the State Legisla~ 
ture: and 


(2) “Whether an order: may be 
made under Section 20-A for deposi- 
ting with the State Government an 
amount collected by a registered 
dealer from his constituent to recoup ` 
himself for payment of sales-tax under 
the Bihar Sales Tax Act, 1947 which 
amount, according to law then in force 
the constituent was not liable to pay. 


Counsel for the assessee, relying upon 
the judgment in R. Abdul Quader and 
Co. v. Sales. Tax. Officer, Hyderabad, 
(1964) 6 SCR-867 = (AIR 1964 SC 922) 
contended that -an Act passed by a 
State Legislature authorising the State 
Government to recover an amount 
collected under a sale, by a registered 
dealer from the purchaser, to recoup 
himself for payment of sales-tax, 
which was not liable to tax, is beyond 
the competence of the State Legisla- 
ture. In Abdul Quader’s case, (1964) 
6 SCR 867 = (AIR 1964 SC 922) the 
Court was dealing with the interpreta~ 
tion of Section 11 (2) of the Hyderabad 
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General Sales Tax Act 14 of 1950. By 

Section 11 (2) it was provided: 
“Notwithstanding anything to the 

contrary contained in any order of an 


‘officer or tribunal or judgment, decree 
or order of a Court, every person who. 


has collected or collects on or before 
the Ist May, 1950, any amount by way 
of tax otherwise than in accordance 
with the provisions of this Act shall 
pay over to the Government within 
such time and in such manner as may 
be prescribed the amount so collected 
by him, and in default of such pay- 
ment the said amount shall be recover- 
ed from him as if it were arrears of 
land revenue”. 

This Court held that Section 11 (2) of 
the Hyderabad General Sales Tax Act 
provided for recovery of an amount 
collected by way of tax, as arrears of 
land revenue though the amount ‘vas 
not due as tax under the Act. In 
rejecting the contention ‘that the pro- 


vision fell within Entry 54, List II, the 


Court observed (at p. 872 of SCR} = 
(at p. 924 of AIR): 

“The -provision however is 
attempted to be justified on the 
ground that though it may not be open 
to a State legislature to make pro- 
vision for the recovery of an amcunt 
which is not a tax under Entry 54 of 
List II in a law made for that purpose, 
it would still be open to the legisla- 


ture to provide for paying. over all the. 


amounts collected by way -of tax by 
persons, even though they really are 
not exigible as tax, as part of the 
incidental and ancillary power to make 
provision for the levy and „Collecion 
of such tax. * * 

* *But where the eS urder 
the relevant entry proceeds on the 


basis that the amount concerned is. 


not a tax exigible under the law made 
under that entry, but even so lays 
down that though it is not exigible 
under the law, it shall be paid cver 


to Government, merely because seme - 


dealers by mistake or otherwise bave 
collected it as tax, it is difficult to see 
how such provision can be ancillary 
or incidental to the collection of tax 
legitimately due under a law made 
under the relevant taxing entry”. 

An attempt to sustain the validity of 
the provision as one imposing a penalty 
was also negatived, and the Court 
held that Section 11 (2) 
Hyderabad General Sales Tax Act was 
not within the competence of the 
State Legislature, 


‘principle of that case, 


of the 
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6. In Abdul Quader’s case, 
(1964) 6 SCR 867 = (AIR 1964 SC 
922) this Court held that in exercise 
of the power under Entry 54 List II, 
the State Legislature is incompetent 
to enact a law authorising the State 
Government to call upon a-dealer to 
pay an amount which he has collected 
from the purchaser of goods under a 
sale, to recoup himself for payment of 
tax which he is not liable to pay in 
respect of that transaction, for such a 
law. authorises a levy of tax which the 
State Legislature is incompetent to 
levy. ; 

7. The learned Advocate Gene- 
ral for the State of Bihar, however, 
contended that the legislation impugn- 
ed in this case is in truth not for levy 
or collection of an amount as tax 
which the State is not competent to 
levy or collect, but for compelling a 
registered dealer to pay over the 
amount collected on behalf of the 
State as tax so that it may be made 
available to a person from whom it 
was unlawfully recoverec. He con- 
tends that the legislation which is not 
of the nature which this Court was 
called - upon to interpret in Abdul 
Quader’s case, (1964) 6 SCR 867 = 
(AIR 1964 SC 922) falls within Entry 
54, List II, and that in any event it 
falls within Entries 6, 7 and 13 of 
List HM 


8. - Counsel strongly relied upon 
the judgment of this Court in The 
Orient Paper Mill’s case, (1962) 1 SCR 
549 = (AIR 1961 SC 1488). But the 
-in our judg- 
ment, has no bearing on the question 
whether the State by statute was com- 
petent to enact Section 20-A of the 
Bihar Sales Tax Act in exercise of the 
power under Entry 54, List II of the 
Seventh Schedule. In that case a 
registered dealer had collected, in res- 
pect of sales-tax, from the purchasers 
amounts for recoupment of tax which 
he would have to pay to the State 
Government under the Orissa Sales 
Tax Act, 1947, in the belief that the 
tax was payable. The dealer was 
assessed to and paid tax on the turn- 
over which included inter-State sales. 
After the decision of this Court in 
State of Bombay v. United Motors 
(India), Ltd., (1953) 3 SCR 1069=(AIR 
1953 SC 252) the dealer applied under 
Section 14 of the Act for refund of tax. 
paid on the plea that the turnover ` 
from inter-State sales was not taxable. 
The High Court of Orissa issued writs 
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directing the amount of tax collected 
by the State to be refunded. There- 
fore by an amendment of the Act, the 
State Legislature incorporated Sec- 
tion ‘14, providing that refund of tax 
may be claimed only by the person 
from whom. the dealer had realised 
the amount by way of sales-tax or 
otherwise. At. the hearing of the peti- 
tion, the tax-payer challenged the levy 
on the ground that it infringed his 
fundamental right under. Article 19° (1) 
(f) and did not press the contention 
that the State Legislature was incom- 
petent to enact Section 14-A of the 
Orissa Sales Tax Act. This Court 
observed that the power to legislate 
with. respect to a tax comprehends. the 
power to impose the tax, to prescribe 
machinery for collecting the tax to 
designate the officers by whom the Ifa- 
bility may be enforced and to pres- 
cribe the authority, obligation and in- 


demnity of these-officers... It was then. 
observed: , f . 
“The Legislature of the Orissa 


State was therefore competent to exer- 
cise power in respect of the subsidiary 
or ancillary matter of granting refund 
of tax improperly or illegally collect- 
ed, and the competence of the Legisla- 
ture in. this behalf is. not canvassed by 
counsel for the assessees. If compet- 
ence to legislate for granting refund 
of sales-tax -improperly collected be 
granted, is there any reason to exclude 
the power to. declare that refund shall 
be claimable only by the person from 
whom the dealer has actually realised 
the amounts by way of. sales-tax or 
otherwise? We see none.” 

The Court then rejected the conten- 
tion that Section 14-A was invalid, 
‘because it impaired the fundamental 
right under Art. 19 (1) (£) of the Con- 
stitution. That case does not support 
the plea that the State Legislature is. 
competent to legislate for demanding 


payment of er retaining amounts - 


recovered by registered. dealer but 
Pen, are not .due as sales-tax to -the 
tate. : 


9. The learned Advocate Gene- 
ral contended that. in any event the 
impugned provision is not of the nature 
which this Court was concerned to 
interpret in Abdul Quader’s case, (1964) 
6 SCR 867 = (AIR 1964 SC 922). He 
said. that. whereas. in Abdul’ Quader’s 
case, (1964) 6 SCR 867 = (AIR. 1964 
SC 922) the Court was dealing with a 
case in. which the State Legislature 
enacted a law authorising the State to 
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recover and appropriate to itself 
amounts collected by a dealer on the 
representation that he—the dealer was 
entitled to recoup himself for payment 
of sales-tax which he was not liable 
to pay, in the present case the amount 
either collected or retained by the 
State from. the dealer is fo be held for 
the benefit of the person. from whom 


it has been: improperly collected. On 


that. account, the Advocate-General 
contended, the Legislature exercised 
its pewer ‘for setting up machinery for 
compelling refund of amounts collect- 
ed by the dealer under the authority 
ofthe Legislature (sic) which. he could 
notin law collect. Counsel, argued. that 
Entry 54, List If authorises the State 
Legislature to legislate for. collection 
of an amount -which has been impro- 
perly collected by a registered dealer 


.as tax on behalf of the State and for 


refunding the amount to the person 
from whom it has been .improperly 
collected.: ; 

10. This argument proceeds 
upon two assumptions: (1) that under 
the Bihar Sales Tax Act the purchaser 
of goods is liable to pay sales-tax to 
the State, and the registered ` dealer 
collects the tax from. the purchaser as 
an agent of the State; and (2) that the 
amount recovered from the registered 
dealer under Section 20-A. is intended 
only to be refunded to the person 
from whom it has. been. collected by 
the registered dealer, and the State is 
merely an agency -for enforcing the 
obligation of the dealer. 

11. The first assumption is 
plainly contrary to the scheme of the 
Bihar Sales Tax Act, 1959. By Sec- 
tion 3 charge of tax lies upon every 
dealer whose gross turnover during a 
period not exceeding twelve months 
immediately” preceding exceeds the 
specified amount. e ` expression 
“gross turnover” ‘is defined in Sec- 
tion 2 {k} as meaning “the aggregate 
of the amounts of sale-prices received 
and receivable by a dealer, during any 
given period, in respect. of sale of goods 
(x x xX)”, and the expression “sale- 
price” is: defined im Section 2 (q) as 
meaning “the amount payable to a 
dealer as valuable consideration in res- 
pect of the sale of goods”. By sub- 
section (2) of Section 3 tax is made 
payable by a dealer om sales made 
inside the State, and when the dealer 
sells goods, the price received by him 
for sale of goods forms a component 
of the gross turnover and the dealer 
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is liable to pay tax on the turnover. 
The Act does not impose liability to 
pay tax upon the purchaser either 
directly or indirectly. Under Sec- 
tion 7, it is true, the taxable turnover 
of a dealer is determined to be that 
part of the gross turnover which re- 
mains after deducting several items 
including the amount of  sales-tax 
actually “collected as such”, a_ong 
with the sale-price received or receiv- 
able in respect of sale of goods. T= is 
implicit that the dealer may recover 
from the purchaser in addition to the 
value of the goods a certain amount 
which he will have to pay as tax on 
that value. The price payable by the 
purchaser on that account is the value 
of the goods and the amount paid for 
recouping the dealer for payment of 
tax. The Act enables the dealer to 
pass on the liability of sales-tax tc the 
purchaser and if by invoice or other- 
wise the dealer charges in respect of 
the goods sold by him the value of 
the goods and the tax which he may 
have to pay on the value, sales-tax 
will be computed on the value of the 
goods and not on the total amount 
paid by the purchaser. The amsunt 
payable by the purchaser is how=ver 
the consideration paid by him for 
purchasing the goods. The dealer may 
apportion the value of the goods and 
the sales-tax payable by him on the 
saie to the State If he does so, he 
is liable to pay sales-tax only on the 
value and not on the amount of tax 
collected by him which he is payable 
as sales-tax to the State. If he does 
not apportion the value and the tax, 
he is liable to pay. sales-tax on the 
total amount received by him, calcnlat- 
ed at the appropriate rate. In either 
case the liability to pay tax under the 
Act lies upon the dealer: he Joes 
not collect any tax for and on behalf 
of the Government. The dealer may 
recover from the purchaser the tax 
payable by him as part of the price, 
but on that account the purchaser is 
not the person liable to pay tax on 
the sale to the State 


12. A provision which enebles 
the dealer to pass on the liability for 
payment of tax is incidental to legis- 
lation for sales-tax. But we are un- 
able to hold that a provision under 
which a dealer is called upon to pzy to 
the State an amount which has been 
collected by him on a representation 
— express or implied — that an equal 
amount is payable by him under the 
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Bihar Sales Tax Act, is a provision 
incidental to the power to levy “tax 
on sale or purchase of goods” within 
the meaning of Entry 54, List II of 
the Seventh Schedule. Entry 54, List 
T of the Seventh Schedule, com- 
prehends the power to impose tax, to 


_prescribe machinery for collecting the 


tax,-to designate officers by whom the 
liability may be imposed and to pre- 
scribe the authority, obligation and 
indemnity of the officers. The State 
Legislature may under Entry 54, List IT 
be competent to enact a law in-res- 
pect of matters necessarily incidental 
to “taxes on the sale and purchase of 
goods”. But a provision compelling 
a dealer who has deliberately or 
erroneously recovered an amount from 
the purchaser on a representation that 
he is entitled to recover it to recoup 
himself for payment of tax, to pay 
over that amount to the State cannot, 
in our judgment, be regarded as| 
necessarily incidental to Entry 54, 
List II. In effect the provision is one 
for levying an amount as tax which 
the State is incompetent ‘to levy. A 





. mere device cannot be permitted to 


defeat the provisions of the Constitu- 
tion by clothing the claim in the form 
of a demand for depositing the money 
with the State which the dealer has 
collected, but which he was not en- 
titled. to collect: 


13. The learned Advocate- 
General contended that sub-section (8) 
of Section 20-A authorises the - person 
from whom the dealer has collected 
the amount deposited in pursuance of 
an order under sub-sections (3), (4). or 
deemed ‘to have been so deposited 
under sub-section (5), to apply to the 
prescribed authority for refund of the 
amount to him and the authority is 
obliged, if satisfied about the clair. to 
make that refund. The power to de- 
mand an amount collected by the 
dealer applies to transactions govern- 
ed by the Bihar Sales Tax Act, 1959, 
as well as to the pre-existing Acts. 
There is no period of limitation pre- 
scribed within which the demand for 
payment of amounts collected by the 
dealer may be made. But an applica- 
tion for refund is to be made before 
the expiry of the period within which 
the purchaser could have claimed the 
amount from the dealer by a civil 
suit. In the light of the scheme of the 
Act and the various. provisions made, 
it would be futile to expect that a 
purchaser would normally be able to 
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enforce the liability of the State to 
pay the amount collected by the dealer 
and which is deposited or deemed to 
ibe deposited with -the Government. 
The period of limitation does not 
commence to run from the date on. 
which the money is deposited or deem- 
ed to” be -deposited ‘into the - 
ment treasury but from the date on 
which the purchaser may be entitled 
to file a suit against the dealer in a 
civil Court. The State is in law under 
no obligation to hold the amount : as 
trustee for the purchaser. The amount 
to be. recovered or ‘appropriated re- 
mains part of the Consolidated Fund 
of the State and becomes the pro- 
perty of the State. 


14, Sub-section (8) of S. 20-A, 
in our judgment does not alter the 
true nature of the demand or appro- 
priation which can be..made under 
sub-sections (3), (4) and (5) of Sec- 
tion 20-A. The intention underlying 
sub-sections (3), (4) and (5) is to en- 
able the State to collect from the 
dealer tax which the State is not en- 
titled to levy and to appropriate it to 


itself except in. the very rare cases” 


in which the. purchaser-may approach 
the State. and be able. to satisfy that 
he has a claim, that. the claim is- in 
order, and that it is. within limitation. 
Notwithstanding the addition of sub- 
section (8), in our judgment, the 
amount received by the State or ap- 
propriated by the State continues to 
Ihave the character’ of a tax collected 
which the State i is not entitled to 
collect. 


15.- The | learned Advocate- 
General ‘contended that assuming that 
the first. proviso. of sub-section (8) of 


Section 20-A which prescribes the 


period of limitation is indicative of the 
nature of the claim, that proviso alone 
may be declared ultra vires, and the 
remaining provisions declared valid. 
But the first proviso to sub-section (8) 
does not invest the recovery with the 
character of tax: the provisions of 
sub-sections (3), (4) and (5) invest- the 
recovery with the nature of a levy ‘of 
tax which the State is not entitled to 
collect, and sub-section (8) is -merely 
an.attempt to disguise the true nature 
of. the claim. We are, therefore, un- 
able to accede to the contention of 
the learned Advocate-General. 


16. It was then contended that 
the power to legislate in respect of 
recovery of the amount collected by a 


Govern-. E 


ALR. 


dealer which in law he is not entitled 
to collect, falls within Entries 6, 7 and 
13 of List III. These entries are in 
the Concurrent List and provide: 


“6. Transfer of property other 
than agricultural] land; registration of 
deeds and documents. 


7. Contracts, including partnership, 
agency, contracts of carriage, and 


_other special forms of contracts, but 


not including contracts relating to agri= 
cultural land. 


13. Civil Procedure, including- all 


. matters included in ‘the Code of Civil 


Procedure at the commencement of 
this Constitution, limitation and arbi- 
tration.” 

We fail to appreciate how power to 
legislate in respect of Entries 6, 7 and 
13 would authorise the State Legisla- 
ture to legislate in respect of recovery 
from the dealer of an amount which 
the dealer was in law not entitled to 
collect, but which he has collected. 
The power to legislate in respect of 


- sub-sections (3), (4) and (5) of Sec. 20A 


does not fall under Entries 6, 7 and 13 
of List III expressly, nor can it be 
said that the power to legislate is 


“necessarily incidental to the power con- 


tained in Entries 6, 7 and 13 List IIL. 
As already pointed out, this-‘Court in 


. the judgment in Abdul .Quader’s case, 


(1964) 6.SCR 867 = (AIR 1964 SC 922) 
has clearly held that the State has no 
power to legislate for recovering 
amount which is collected by the tax- 
payer in order to recoup himself for 
payment - of tax. which under the law 
he is not bound to pay. Even though 
the competence of. the State to legis- 


‘late was not sought to be. supported 


under Entries 6, 7 and 13 of List. TI, 
the décision of the Court plainly im- 
plies that the State has no such 


power under any Entry in the third 


17. On the view we have. ex- 
pressed, we do not deem it necessary 
to express any opinion on the second 
question. We may observe that vali- 


. dity of sub-sections (1) and (2) of Sec- — 


tion 20-A has not been challenged. 


_ 18. ° We are of the view thaf 
the appeal’ must: be allowed, and the 
petition of the assessee must be grant~ 
ed. It is declared that sub-sections 
(3), (4) and (5) of Section 20-A are 
ultra vires the State Legislature. As 
a corollary thereto sub-sections (6) 
and (8) shall be deemed invalid. The 
assessee will be entitled to its costs in 


i 
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this Court and the High Court. Tkere 
will be one hearing fee in C. As. 2004 


‘Appeal allowed, 





AIR 1971 SUPREME COURT 9:3 
© (V 58 C 191) 
(From: Bombay)” 
S. M. SIKRI, C. J. AND 

P. JAGANMOHAN REDDY, J. 

Keshav Ganga Ram Navge and 
another, Appellants v. The State of 
Maharashtra, Respondent. 

Criminal Appeal No. 100 of 1968, 
D/- 2-2-1971. 
= Criminal P. C. (1898), Section 423 
(1) (a) — High Court has no power to 
set aside acquittal in appeal without 
giving due weight to the reasons given 
by trial Court in rejecting prosecution 
evidence — -AIR 1968 SC 1390, Rel. 
on; Judgment of Bom. High Court 
in Criminal Appeal No. 1758 of 1966, 
decided on 15-1-1968, Reversed. 

In appeals against acquittal while 
the powers of the High Court are no 
different from its powers in ordinary 
appeal against conviction, the High 
Court has to consider all the macters 
which weighed with the Trial Court 
and the reasons given by it for dis- 
believing the ‘witnesses -whose de- 
meanour it had opportunity of observ- 
ing. The High Court must dispel the 
reasons effectively before takinz a 
contrary view of the matter. 

; (Para 8) 


Cases Referred: Chronological Faras 
(1968) AIR 1968 SC 1390 (V 55) 
= (1968) 3 SCR 685, Laxman 
Kalu v. State of Maharashtra 8 
Mr. H. R. Pardivala, Sr. Adivo- 
cate, (M/s. Naunit Lal and R. K. Lala, 
Advocates, with him), for Appellants; 
M/s. S. B. Wad and S. P. Nayar, Advo- 
cates, for Respondent. 
The’ following Judgment of the 
Court was delivered ky 
P. JAGANMOHAN REDDY, L: — 
The ER Court of Bombay reversed 
the order of acquittal of Ist and 2nd 
Appellant passed by the Additonal 
Sessions Judge for Greater Bombay 
and convicted and sentenced eack ‘of 
them to life sentence for an offence 


*(Criminal Appeal No. 1758 of 1966, 
D/- 15-1-1968 — Bom.) 
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of murder under Section 302 read with 
Section 34 of the Indian Penal Code. 
Against this Judgment the Appellants 
have come up in an Appeal before us 
by special leave. 


2. The prosecution case is that 
the deceased Shantaram Sakharam 


“Chawan, Dinker Pednekar P. W. 1. 


Sadu Shettey, P. W. 8 and Krishnan 
Chandan P. W. 10 as well as the first 
accused -Keshav Gangaram Navge and 
one Gopal Parab were working in the 
Digvijay Mills at Bombay. In the 
Mills there were two workers Unions. 
one was Rastriya Mill Mazdur Sangh 
(also known as INTUC) hereinafter 
called Mazdur Sangh and the other 
was Girri Kamgar Union hereinafter 
ealled the Kamgar Union. A large 
number of workers belonged to the 
Mazdur Sangh while the Kamgar 
Union which was stated to have com- 
munist affiliation did not have 
sufficient following and was generally 
engaged in trying to get more workers 
to join it in which attempt it came 
into conflict with the Mazdur Sangh. 
The deceased Shantaram and the pro- 
secution witnesses Dinker, Sadu 
Shettey end Krishnan Chandan belong- 
ed to the Kamgar Union while the 
accused Keshav. and Gopal who is not 
examinec, belonged to the Mazdur 
Sangh. 

3. It appears that the Digvijay 
Mills had declared bonus for the year 
1963 in consultation with the Govern- 
ment and the leaders of the Mazdur 
Sangh but the. Kamgar Union was of 
the -view that that bonus was very 
low, and blamed the Mazdur Sangh 
for: not making sufficient efforts to 
procure a higher rate of bonus. This 
dispute between the two Unions went 


_ on for akout a year before the incident. 


On 19th October, 1965 the deceased and 
the prosecution witnesses referred to 
above and the accused and Gopal 
Parab hereinafter referred to as 
Gopal worked in the ist shift which 
started at 7 a. m. énd ended at 
3 p.m. The prosecution case is that 
after the first shift was over the 
workers gathered in the Mill com- 
pound ir. the open space in front of 
the Manager’s office and wanted the 
Manager to give an explanation as 
to why the bonus for the year 1963 
was low and how it was that the 
Mazdur Sangh had been party to the 
agreement arrived at between the 
owners znd the leaders of that Mazdur 
Sangh. At that meeting which it is 
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said was not pre-arranged but spont- 
aneous, the deceased and Dinker 
‘spoke om behalf of the Kamgar Union. 
They said that though the Mills have 
made good profit in the year 1963 the 
‘bonus declared by them were very 
low and wanted to know from the 
a as to why that bonus was so 
ow. 
that the bonus was deciared after con- 
sultation with the Mazdur Sangh 


Jeaders and it was justified. ‘The first 


gecused also spoke at fhe mecting as 
Tepresentative of the Mazdur Sangh 


He told them ‘that ‘the bonus was. 


decided in consultation . with the Mill 
owners and fhe leaders of fhe Mazdur 
Sangh, that he as ordinary worker of 
the Mazdur Sangh could not give any 
explanation as to why the bonus for 
1963 was low. The ‘workers how- 
ever, insisted that the Manager should 
send for the Mazdur Sangh leaders 
_and should be asked io give ‘their 
explanation. The Manager accordingly 
phoned the Mazdur Sangh office and 
asked them to send their representa- 
five to address the meeting but the 
-Mazdur Sangh told the Manager that 
they were not in a position - to send 
anybody from the office and if any 
‘worker wanted to know the real posi- 
tion they should be directed to fhe 
Mazdur Sangh Office. This message 
the Manager conveyed to the workers 
but the workers were in no mood ‘to go 
to the Mazdur Sangh Office. After 
some discussion amongst the workers 
the meeting came to an end at about 
5.30 p. m. After the. meeting the 
deceased Shantaram, Dinker, .Sadu 
Shettey left the Mills te go to the: ‘Bus 
stop which is some distance away 
from the Mills as Sadu Shettey 
wanted to go by bus to Chembur 


where he lived. They reached the bus - 


stop and as they were waiting for a 
bus Aceused 1, Accused 2 Bhagwan 
who was not working in the Mills and 
Gopal who :also worked in the Mills 
eame from the direction of Digvijay 
Mills to the bus stop and on seeing 
the deceased Shantaram, Dinker and 
Sadu Shettey, Accused Bhagwan rush- 
ed at Dinker, caught hold of his shirt 
and gave a fist blow in his stomach 
Keshav A-1 took out a knife and gave 
a stab blow in the abdomen of 
Shantaram. On receiving the stab 
blow Shantaram pressed ‘his injury 
with one hand and bent down. Gopal 
tried to intervene but accused 2 took 
out ‘a hammer from under his shirt 


. Kala-Chowki Police Station. 
The Manager told the workers - 


A.1.B. 


and hit the deceased on his head. 
Thereafter both the accused and Gopal 


ran away. Dinkar took Shantaram ' 


across the Lalbaug Road which is on 
the other side of the Road, hailed a 
Taxi and took him in that Taxi to 
At the 
Police Station Dinkar reported about 
the incident to S. I. Jayawantrao 
Suryavanshi P, W. 17. Suryavanshi 
immediately directed the P.. C. Kadam 
P. W. 4 to take Shantaram to the 
K. E. M Hospital in that Taxi which 
he did. After sending the deceased 
to the Hospital Survavanshi recorded 
the statement of Dinkar and issued the 
FE. L R. at about 6 p. m. after which 
he went to the K. E. M. Hospital and 
Tecorded Shantaram’s statement at 
about 6.45 er 7 p. m. Tt is also . the 
prosecution ease that on the way to 
the Hospital Kadam asked the deceas- 
ed about the incident and the deceased 
is said to have made a statement to 
him which he recorded in his note- 
book at the Hospital before he left for 
the Police Station at 7 p. m It is 
after this, that the S L Suryavanshi 
came and recorded žhe statement of 
Shantaram Sita Ram P w. 15 
brother of Shantaram, who is said to 
have learnt from his wife that Shanta- 
ram was stabbed by some one went 
to the K. E. M. Hospital after first 
making enquiries at the Police Station. 
On seeing the deceased when Sita Ram 
enquired from him as to what bad 
happened, the.deceased told him that 
Keshav Navge had stabbed him in 
the stomach and Bhagwan hit him on 
his head with the hammer. After 
recording the statement of the deceas- 
ed Suryavanshi along with Dinkar 
went to Lalbaug bús stop where the 
assault on Shantaram is said to have 
taken place and made a Panchnama. 
He made enquiries from the persons 
living near the bus stop where there 
were shops and returned to the Police 
Station. It may be’ stated that the 
deceased died at 2 A. M. on the 20th. 
Accused 2 was arrested on the morn- 
ing of .2ist while Accused 1 came to 
the Kala Chowki Police Station and 
surrendered himself. 


3-A. The case of the accused in 
the statement under Section 342, Cri- 
minal Procedure Code is that he 
has been working for the INTUC for 
the past 16 years and before the 
incident he was working for the 
Digvijay Mills and. that the incident 
did not take place.as alleged by the 


ad 


te 


1971 


prosecution nor did it take place at 
the bus stop. According to him there 
has always been rivalry between him 
and the deceased because of the 
activities of the rival Trade Unions. 
In the afterncon of the day of the 
incident a meeting had taken place of 
the workers. of the Mill in the LH 
compound immediately after the ənd 
of the Ist shift at 3 p. m. and that im 
the meeting the bonus issue was Jis- 
cussed and he spoke at that meetmg. 
He narrated all that took place at that 
meeting and how Shantaram and 
Dinkar attacked him while speaking in 
that meeting, etc., and how he had to 
defend himself and had to give an 
explanation. According to him the 
workers. insisted that he should go to 
fhe INTUC office and get INTUC 
leaders to the Mill but he said this 
was beyond his. powers. Bhagwan A-2 
who was once employed in the Mills 
but had lost his job and wanted mm 
to help, did come to see him hat. 
afternoon as he had asked him tc do 
so. After leaving the Mills Bhagwan, 
Gopal and he went to a tea shop which 
is near the Mill and after spending 
10/15 minutes there all of them started 
for the INTUC office. A-4 further siat- 
ed: that. as generally there are gangs of 
communists on the way to the INTUC 
office he avoided going through the 
lane, but all of them walked along the 
Ambedkar Road and went to the cross 
roads and when they were near the 
Lamp post on that road he heard 
Shantaram accosting him by name and 
began to abuse him. The deceased 
said, “You are a pimp of the Mill 
owners, you take money from the Mill 
owners and do harm to the workers”. 
When the accused protested Shanta- 


ram took out. a knife on seeing which ` 


the accused got frightened and 
caught his hand in which he was 
holding the knife. Gopal intervened. 
Dinkar, Sadu Shettey and Krishnan 
Chandan came to Shantaram’s kelp. 
He and . Shantaram struggled with 
each other but A-1 says he caught 
hold of Shantaram’s hand tigatly. 
Dinkar took out a hammer from b=low 
his shirt and wanted to rush at. him 
and hit him on the head but when 
he moved aside and evaded the How, 
the hammer blow accidently landed on 
Shantaram’s. head. On receiving this 
blow on his head the deceased sterted 
falling down and while falling čown 
the knife which the deceased was 
holding in his hand struck agains= his 
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stomach and he fell down- He further 
states that he was warned and as he 
apprehended being assaulted he did 
not go to his house or the Mills Ae- 
cused Bhagwam also made a similar 
statement and dented that he had 
assaulted Dinkar or that he had 
assaulted the deceased Shantaram. 

4. The learned Sessions Judge 
disbelievel the evidence of the 3 eye 
witnesses Dinkar, Sadu Shettey and 
Krishnan Chandan and held that these 
three, the deceased ani all other 
Union workers of the Mil: were in a 
fighting mood, that the deceased, 
spoke contemptuously about Accused 
No. 1 and he and the afcresaid per- 
sons were on the war path on the day 
of the incident. He diskelieved the 
version of the eye witnesses that the 
incident took place at Lalbaug bus 


. step and gave four reasons for this 


conclusion which are: (1) No blood 
was found on fhe Lalbacg bus stop; 
(2) No persons from the locality were 
examined by the prosecution to sup- 
port this version; (3) The eye witness- 
es were admittedly members of the 
Kamgar Union which is on inimical 
terms with the INTUC to whieh Ac- 
cused No. I belongs, and: (4) All the 
three eye witnesses have personal 
enmity with aceused No. 1 and that 
they had insulted him in the open 
meeting. : : 

5. The evidence of the eye 
witnesses was examined in great detail 
and the discrepancies im each of the 
witnesses was pointed out. For the 
reasons stated by him the Additional 
Sessions Judge dishelieved the evidence 
of the eye witnesses who he said had 
spoken about the incident in a parrot 
like manner. He likewise examined. 
the probative value of the 3 dying 
declarations and rejected them He 
placed. no reliance on the version of 
P. C. Kadam that he had made an 
entry of what the deceased fold him 
in the Texi immediately after he went 
ta the Hospital ner om the statement 
of Inspector Keshaw Kagii P. W. 18 
because when he recorded the state- 
ment of Kadam who had produced the 
entry he did not take charge of his 
Diary. The learned Judge did not 
therefore attach amy credence either 
to the oral evidence of Kadam or on 
the entry made im the Diary. The 
dying declaration spoken to by Sita- 
ram. brother of the deceased. was also 
disbelieved because mot only was 
there a possibility of Siaram finding 
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out from the Police Station that the 
deceased had been assaulted by ac- 
cused Keshav and Bhagwan but also 
that. he could not be considered to be 
disinterested. The dying declaration 
recorded by Suryavanshi was rejected 
because on his own version the possi- 
bility of Suryavanshi putting some 
leading question to the deceased and 
recording suitable answers from the 
deceased could not be ruled out. He 
also disbelieved the evidence relating 
to the recovery of the hammer from 
accused No. 2. The learned Judge 
further held that the evidence given 
by the witnesses Dinkar, Sadu Shettey 
and Krishnan Chandan supports and 
corroborates the version of Acctsed 
No. 1 that he was apprehending danger 
to his life and therefore had gone .to 
the house of a relation in Bombay and 
consequently his absence from the Mill 
and his residence would not amount 
to his having absconded. 


6. The High Court relied. on 
the dying declaration made by ` de- 


ceased to Kadam as also on that. 
recorded by Suryavanshi though it. 


rejected the dying declaration. spoken 
to oe the brother of the de- 
cease 


T. In so far as the evidence of 
eye witnesses was concerned the rea- 
sons given by the Additional Sessions 
Judge, the discrepancies and the im- 
- probabilities of the version of those 
witnesses pointed out by him have not 
been considered by the learned Judges 
of the High Court. The general com- 
ment of the High Court was that the 
allegation that Dinker and the deceas- 
_ed referred to the incident of India 
United Mills and their speeches in 
which violence was advocated against 
Accused 1 and the office bearers of 
the Mazdur Sangh and the alleged 


previous enmity between accused 1 


and the deceased due to which there 
was a likelihood of the . deceased, 
Dinkar and Krishnan Chandan plan- 
ning an attack against accused 1 who 
was going along with Accused 2 was in- 
geniously built up and depended only 
on mere suggestions which was denied 
by witnesses. The criticism that 
Dinkar did not take deceased to the 
Police Chowki which was opposite but 
had taken him to the Kala Chowki 
Police Station or that the Police did 
not get independent witnesses even 
though the incident is said to have 
taken place in front of shops when 


A. I. R. 


there would be passers-by, was not 
considered valid. With respect to. the 
allegation that the police did not try 
to contact the Taxi driver or examine 

the High Court observed that 
there is another aspect of this matter 
namely that the police had no inkling 


‘about the case which the accused were 


going to develop till it was made in 
the Sessions Court and had it been 
set up earlier probably the Police Offi- 
cers would not have left this lacuna 
in their investigation. On this aspect 
it was observed “when Accused No. 2 
was arrested and when Accused No. 1 
surrendered himself at the Police 
Station, the Police would have. exa- 
mined the spot now spoken of by these 
two accused. In every probability the 
accused may either have admitted 
their guilt before the police or may 
have kept their mouth . shut which 
they are, in law, entitled to do aNny.....« 
Therefore it is impossible to think that 
the police officer should have inquired 
of the whole of Bombay city in order 
to find out whether at any of the place 
there was ‘blood on the ground in sup- 
port of the case of the accused. In 
this connection we must also point -out 
that it was only during the examina- 
tion of the witnesses that the defence 
story was suggested”.- On an` ap- 


3 


praisal of the evidence the High Court x 


came to a contrary view and convicts 
ed the accused. ` 

- 8. ° The evidence. against the ac- 
cused depends upon the oral testi- 
mony of the eye witnesses, the re- 


covery of the hammer alleged to be - 


at the instance of Accused 2 and the 
dying declaration said to have been 


made by the deceased to Kadam and — 


to S. I. Suryavanshi. We have gone 
through this evidence and find that 
the High Court has not given due 
weight to the reasons given by the 
Additional Sessions Judge in rejecting 
that evidence. In appeals against ac- 
quittal while the powers of the High 
Court are no different from its powers 
in ordinary appeal against conviction, 
the High Court has to consider all the 
matters which weighed with the Trial 
Court and the reasons given by it for 
disbelieving the witnesses whose de- 
meanor it had opportunity of observ- 
ing. This Court had in Laxman Kalu 
v. State of Maharashtra, ATR 1968 SC 
1390 observed at page 1392: ` 

“We may sey here that it is now 
the settled law that the powers of the 
High Court in an appeal against the 


1971 


acquittal are not different from the 
powers of the same Court in hearing 
an appeal against a conviction. The 
High Court in dealing with suck an 
appeal can go into all questions o= fact 
and law and reach its own conclusions 
on evidence provided it pays due 
regard to the fact that the matte> had 
been before the Court of Session and 
the Sessions Judge. had the chance 
and opportunity of seeing the witness- 
es depose to the facts. Further the 
High Court in reversing the Judgment 
of the Sessions Judge must par due 
regard to all the reasons given by the 
Sessions Judge for disbelievimg a 
particular witness and must at-empt 
to dispel those reasons effec-ively 
before taking a contrary view cf the 
matter. It may also be pointed out 
that an accused starts with a pre- 
sumption of innocence when he fs put 
up for trial and his acquittal . in no 
. Sense weakens that presumption. and 
this presumption must also receive 
adequate consideration from the High 
ourt”. . 


9. The Additional Sessions 
Judge had pointed out in respect of 
‘each eye witness a large number of 
- contradictions and given detailec rea- 
sons for disbelieving them. Hə had 
also given cogent grounds fcr not 
accepting the evidence relating tc the 
dying declarations and for disbelieving 
the evidence relating to the recovery 
of the hammer. No doubt the 
defence version of the accused admits 
the prosecution story that a meeting 
‘was held immediately after the ist 
shift and that after the meeting the 
deceased, Dinkar and Sadu Skettey 
and the 2 accused and Gopal had 
left the mill though at different times 
and that an incident took place at 
about 5.30. p. m. in which all these 
persons were involved but with res- 
pect to the place of the incident and 
the manner in which it took plaee the 
story of the prosecution has not been 
admitted by the accused. The prose- 
cution case is that the incident took 
place at the bus stop while the de- 
fence case is that it took place at 
cross roads where the Hospital Road 
and Shirodkar Road meet. While the 
prosecution alleges that the accused 
were the aggressors and had attacked 
the deceased, the defence version is 
that the deceased and the ey=2 wit- 
nesses were the aggressors and had 
attacked the accused but in the scuffle 
in which they tried to defend them- 
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selves, the deceased who had a knife 
in his hands injured himself when 
falling down after a hammer blow 
which was aimed by Dinkar at A-1, 
missed and hit the deceased. Whether 
the defence story is probable or not 
is not immediately relevant as what 
we have to see is whether the prose- 
cution has established beyond doubt 
that the incident took place at the bus 
stop and as alleged by the prosecution 
the accused had attacked the deceased 
and caused his death. That there was 
trade Union rivalry between the ac- 
cused and the deceased who are mem- 
bers of the rival Unions is clearly 
established on the evidence. The two 
eye witnesses Dinkar and Shettey and 
the deceased took leading part in the 
affairs cf their Union while accused 1 
was an active worker in the Kamgar 
Union. The meeting at which the 
question of bonus was discussed on the 
day of the incident was accremoni- 
ous is also established by the evi- 
dence. The only question is whether 
the accused had any immediate motive 
to cause injuries. It is stated that the 
deceased and the eye witnesses had 
called accused 1 and hurled abuses 
against him and it said that according 
to the deceased and Dinker the only 
way that the Mazdur Sangh will settle 
the borus question is when they are 
given a good beating, like in the case 
of Indie United Mills where the bonus 
was less but subsequently when - the 
INTUC group was flogged the bonus 
was increased. The case of the de- 
fence was put to all the 3 eye wit- 
nesses. 


10. In so far as the evidence of 
the three eye witnesses are concerned 
the learned Advocate for the Appel- 
lants contends that at least the pre- 
sence of Krishnan Chandan has no- 
where been mentioned either in the 
F.LR. or in any of the alleged dying 
declarations but that he has been 
subsequently got up. Similarly he sub- 
mits that Bhagwan Accused 2 was not 
an employee of the Mill nor did he 
have any enmity with the deceased 
but it is said that he was the first one 
to attack which is not credible. 
Dinkar is a partisan anc is inimical to 
Accused 1. There is no doubt that . 
neither in the F. I. R. which is record- 
ed at about 6 p. m. nor in the dying 
declaration Ex. 10 recorded by Kadam, 
nor in that recorded by the P. S. L 
Suryavanshi Ex. 19-is the name of 
Krishnan Chandan mentioned as the 
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person who was with the deceased. 
Dinkar in the F. I. R. merely states 
that he along with Shantaram and 
Sadu Shettey went walking to Lal- 
baug Naka. Similarly in Ex. 10 and 
Ex. 18 there is only a mention of 
presence of Dinkar and Sadu Shetty. 
along with the deceased. 


11. According to Krishnan 
Chandan he came to the bus stop 
later, witnessed the incident did not 
shout or go to the assistance of the 
deceased, nor help Dinkar take the de- 
ceased across the Road but went home 
had his dinner and slept. The next 
morning he went to the Mills took 
leave for the day and went to the 
Police Station to give his statement. 
The explanation given by him for go- 
ing to the Police is that a Police con- 
Stable had come to his house but 
when informed that he was asleep 
went away. This story. is difficult to 
believe because there was no indica- 
tion either in the statement of Dinker 
or in the dying declarations that he 
was present; if so there was .no way 


in which police could have known of 


his presence that night. The Additional 
Sessions Judge -was justified in his 
‘comment that the witness had invent- 
ed the story to explain the delay that 
was made in recording his statement. 
It may also be noticed that Dinkar 
one of the eye witnesses denies that 
Krishnan Chandan was present. Apart 
from this defect, the witness all 
through refers to Gopal as Bable and 
in spite‘of persistent cross-examination 
tried to pretend that he did not know 
who Gopal Parab was but in the end 
-when he was confronted with his 
Police statement admitted that he 
referred to this person as Gopal Parab. 
When asked why he pretended he 
attributed 
memory. There is no doubt on a 
perusal of his evidence which is con- 
trary to the eviderice of other wit- 
nesses he was got up to buttress the 
evidence of the other two eye witness- 
es who incidentally were partisan 
witnesses. Though Krishnan pretends 
to be an independent witness Dinkar 
admitted this witness and Sadu Shettey 
were workers of the Communist 
party. 


12. Dinker and Sadu Shettey’s 
evidence is full of contradictions, im- 
probabilities and on relevant matters 
unreliable. A reading of their evi- 
dence shows that they have little 


it to the failure of his 
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regard for truth and are constantly 
prevaricating. 


13. The reason for the deceas- 
ed, Dinker and Sadu Shettey going to 
the bus stop was that Sadu Shettey 
wanted to catch a bus to Chembur, 
when it is admitted Sadu Shettey has 
a Railway pass, which is cheaper 
than by going in bus. It is also not 
probable that he would go in- a bus 
when the Railway Station Chinchpokli 
from which he catches the train is in 
the lane opposite to the Mills. His 
explanation that because he had to 
change trains and wait for the con- 
necting train to Chembur he some- 
times goes in a bus particularly when 
it is late, has been found to be not free 
from doubt by the Trial Court. Fur- 
ther when he was having a pass it was 
not considered possible that he would 
spend money to go in a bus, and also 
when the houses of Dinker and the 
deceased are in the lane opposite to 
the Digvijay Mills there was no rea- 
son for these persons to go to the 
bus stop which is somewhat farther 
away from the Mills.. It may be 
pointed out that Dinker when ques- 
tioned about the residence of deceased 
Shantaram said that he was having 
residence at two places but later 
admitted that he was living in a Chawl 
situated in a lane opposite to the MilL 
This was indeed an attempt to meet 
the objections that there was no rea- 
son for them to go to the bus stop. 
Similarly in order not to disclose that 
any provoking speeches were made at 
the meeting by reference to what 
happened about the bonus dispute of 
India Mills he disclaimed all know- 
ledge. Later, however, he not only 
admitted knowledge of the dispute but 
admitted that he told his audience 
that it was only when the workers of 
INTUC were flogged by the workers 
of the Kamgar Union that they exert- 
ed themselves and got a higher bonus 
for the workers of those Mills. Again 
he at first denied all knowledge of who 
called the meeting but later: admitted 
after persistent cross~examination. that 
the deceased, Sadu Shettey and an- 
other worker Shanker called the meet- 
ing. For fear he will be confronted 
with the question why he did not 


‘ take the deceased to the Police Chowky 


opposite to the. Bus stop instead of 
waiting for a taxi to take him to a 
Police Station which was far off he 
said the Police Chowky was closed but 
it appears from the evidence of 


r 


a 


a 


f 


-to by any other witness. 


-~ being stabbed was unnatural. 
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Inspector Kogje that the Chowky is 
open 24 hours and a police constable 
is present throughout. Another im- 
portant contradiction whick is 
motivated and is deliberate falseclaood 
is that he did not see any blood com- 
ing after the deceased was injured but 
later admitted when -confronted by 
his Police statement that the deceased 
was bleeding heavily from his in}uries 
on the stomach and in the head. Even 
while forced to admit this he non=the- 
less wants it to be believed that 
all this blood flowed cn the clothe of 
the deceased but did not fall on the 
ground. This explanation shows an 
anxiety to meet the criticism that the 
site of the incident was not the bus 
stop as otherwise blood should nave 
been found at that place. 


14. Sadu Shettey’s evidence 
also suffers from similar infirrities 
and is unreliable. The witness creates 
a third Union of workers namely 
Kamgar Sangatna which is not spoken 
He said he 
was a member of the Sangatna be- 
cause he was anxious to avoid admit- 
ting that he belongs to the Kamgar 


‘Union to which the deceased and 


Dinker belongs. He is anxious like 
Krishnan to show that he is an in- 
dependent. witness but in the end he 
had to admit that there are only ` two 
Unions. The witness is also anxious 
to show that he was not at the meeting 
because he says he went to the cffice 
of the Co-operative. Society tz get 
some money but when he was made to 
produce the passbook which shcwed 
that no amount was credited he was 


Bre to invent an explanation that 


as ‘the Clerk was on leave he couk. not 
draw any money and no entries were 
made. Again the witnesses conduct at 
the Bus stand when the deceased was 
He says 
that throughout the attack on tke de- 
ceased he stood in the queue and did 
not shout for help nor leave it tz go 
to the help of the deceased nor did he 
accompany Dinker to take the dereas- 
ed.across the Road or try to help him 
get a taxi. ` As pointed out by the Trial 
Judge the statement of this w-cness 
that after the incident he went tc the 
house of the deceased and infcrmed 
his people is also untrue becaus= he 
was unable to say where the deceased 
lived nor was he able to give the ‘oca- 
tion of that house. There are ather 
infirmities in his statement to which 
it is unnecessary to refer. None of 
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these matters adverted to by the Ad- 
ditional Sessions Judge were consider- 
ed by the High Court nor the reasons 
given by the Additional Sessions Judge 
for disbelieving the witnesses noticed 
or dealt by it. The Additional Ses- 
sions Judge said that the evidence of 
the eye witnesses is not rejected by 
him simply because they have shifted 
the scene of offence but because he has 
heard their evidence carefully and had 
perused it in detail. He gave cogent 
and convincing reasons for rejecting 
this evidence and we agree that no 
reliance can be placed on these witnes- 
ses without a corroboration in material 
particulars which is lacking in this 
case, 


15. There is no evidence of 
blood being found at the bus stop nor 
at the place where Dinker hailed a taxi 
to take <he deceased to the Police Sta- 
tion. Even if the explanation is ac- 
cepted that because it was a thorough- 
fare and signs of bloodstains may have 
been obliterated, there was other evi- 


. dence which could have been produc- 


ed. The evidence of Dinker is that 
blood was dripping in the Taxi but 
the Taxi driver has not been examined 
though he was present at the Police 
Station and a constable had accom- 
panied him to the Hospital in -that 
taxi. The Taxi drivers name could 
have been taken and the Taxi number 
noted. We, however, cannot assume 
that neither the name of the Taxi 
driver nor the Taxi number was taken. 
It is no answer for the prosecution to 
say that since accused had not dis- 
closed his defence till the Trial in the 
Sessions Court they could not have 
examined the Taxi driver. Even 
apart from the defence, the Taxi 
driver was an independent witness 
and could have corroborated the pro- 
secution case as to the place of the 
incident which the prosecution in any 
case has to prove. When the oral evi- 
dence in respect of chis matter is 
partisan it could have been only prov- 
ed either from the discovery of the 
bloodstains on the spot through in- 
dependent -Panch witness by Panch- 
nama of the scene of occurrence 
or by some independent evidence such 
as the evidence of the taxi driver. 
Further the discovery af the hammer 
alleged to be at the instance of A-2 
has not been satisfactorily proved. The 
story of the hammer being brought 
out from under the shirt also appears 
to be somewhat incongruous. In any 
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case there is nothing to” connect: ihat 
‘story of the hammer with the. .accused. « 


16. The dying declarations “also 
as we have noticed earlier have -not 
‘been relied upon by the Additional 
' Sessions Judge and cannot . therefore 
‘corroborate the testimony of the eye 
witnesses.. 
the Diary entry of Kadam would 
‘negative his statement that he made 
this entry in his diary on the day of 
the incident at about 7 p: m. in the 
Hospital The entry is as follows: 
“Attended ‘parade’ at 430 p. m. 
At 5.5 p. m. relieved the _ District 
Staff on day duty. At 6 p.m. as per the 
order of S. I. Suryavanshi I was tak- 
ing, the injured person, Shantaram 
Sakharam Chavan to K. E. M. Hospital 
in a taxi. I then asked him as to 
what had happened. He said ‘Keshav 
Nagave hit me with a knife in the 
abdomen and Bhagwan hit me with a 
hammer on the rear portion of my 
head”. He further said that along 
. with him there were on the Lalbaug 


‘Bus stop Dinker, Sitaram and Sadu - 


Shettey. The injured person Shanta- 
` ram Sakharam was admitted in Ward 
No. 20.of the Hospital. Just - then 
Suryavanshi Saheb came and I 
joined him in the- investigation of the 
case. After we arrived at the Police 
Station the Inspector recorded my 
statement. Thereafter at 10.30 p. m. I 


went for tea and returned at 11 p. m> 


Thereafter at 9 a. m. on the date the 
20-1-65, I went home”. -- 


A perusal of this. entry would show- 


‘that this is a continuous record and 
‘would indicate as if it-is' made after 9 
a.m. on 20-10-65, before he went home. 
‘The High Court ‘said that the fact of 
this entry being made next day was 
not put to Kadam in cross-examina- 
tion but a reference to the evidence 
of Kadam would show that the diary 
entry was put to him, suggesting that 
he had not..made an entry in the 
personal diary of what Shantaram told 
him but he denied that suggestion as 
false. It could not be- expected that 
what could be inferred from. the con- 
tents of the diary have also to be put 


` to him. In this view the Additional. 
Sessions Judge was right in rejecting. 


_ the evidence in respect of the several 
matters referred to above. Similarly 
the dying declarations recorded by 
Suryavanshi cannot also be relied 
upon. Suryavanshi says that he first 
asked the deceased how the incident 
fack place and after he had told him 


A perusal of the Ex. 10. 


` other things. 


-too from him”. 


what happened he put him questions 
“in Marathi and got the answers also 
“in. Marathi but recorded it in a narra- 
tive form in English. It is pointed ouf 
by the learned Advocate for the Ap- 
pellant that there is nothing to indicate 
what questions were put and what 


answers were given nor is there any-. 


thing to show that it was correctly 
recorded. The suggestion is that the 
Police Inspector may have added his 
own version of it while recording the 
dying declaration. To some extent 
this contention seems to be justified 
because Suryavanshi in his deposition 
stated “In the narration made by him 
the injured persons had given detail 
but he did not state- what I wanted 
regarding his address, profession and 
It is not that my ques- 
tions put to the injured person were 
directed only to his address and pro- 
fession. I-wanted to get other details 
This shows that he 
was not content to record what the 
deceased wanted to say but wanted 
him to say what he wanted. That 
apart, there was sufficient time for 


. him to have called a Magistrate, and 


although he admits that a’ Magistrate 
should be called he did not do so be- 
cause according to him the injured 
was in a serious condition. We have 
already pointed out that the injured 


died at 2 a.m. There was consider-. 


able time, for him to have called a 
Magistrate. At any rate there is 
nothing to show that the injuréd be- 
came- unconscious immediately or that 
he made any attempt to call the 
“Magistrate. : 


17. In view of this we cannot 


_ rely on this dying declaration also. 


Our own.conclusion on a re-appraisal 
of the evidence is.that the eye witness- 
es account of where the incident took 


place and how it took place is not re- ` 


liable nor is there any corroboration 
of any of their statements in material 
particulars. In this view it is unneces- 
sary to determine whether the version 
given by. the accused as to what, actual- 
ly took place and where it took place 
is credible. The probability that it 
did not take place at the bus stand 
but it took place elsewhere and in 
a manner different to that spoken to 
by the eye witnesses which does not 
exclude the possibility of the deceased 
and the eye witnesses being the ag- 
gressors or the incident taking place 
as alleged to by the accused, cannot 
be ruled out. 
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are set aside and the accused acquit- 

ted. They are directed to be rel2asec 

if not required for any other offence. 
Appeal allowed 
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18. The Appeal is sceorcangly sa 
allowed, the conviction and sentances’ ‘(Req 





sWhether the West Bengal Land 
juisition and Acquisition) Act, 1948 
is*ultra’ vires the Constitution under _ 
on 19 (1) (£) read with Article 19 


2. The learned counsel for the 
appellants, Shri Arun Kumar Dutta, 
challenges the West Bengal Land (Re- 
quisition and Acquisitior.) Act, 1948 — 
hereinafter referred to as the impugn- 
ed Act — on the ground that it does 
not impose reasonable restrictions 
within Article 19 (5) of the Constitu- 
tion. He urges three grounds in this 
respect. First, he says, that there is 
no provision for a notice to the owner 
or the occupier of the property before 
an order of requisition is passed. 
Secondly, there is no- provision for an 
appeal against the order of requisition, 
and thirdly, a civil suit is barred 
oa Section 11 of the impugned 

ct. 


3. In order to eppreciate the 
points raised by the learned counsel 
it is necessary to’ set out the scheme 
of the Act. The impugned Act was 
enacted in order to provide for requi- 
sitioning and speedy acquisition of 
land for a number of public purposes. 
These purposes are: (1) maintaining 
supplies and services essential to the 
life of the community; (2) provide 
proper facilities for transport, com- 
munication, irrigation or drainage; and 
(3) creation of better living conditions 
in urban or rural areas by the con- 
struction or re-construction of dwel- 
ling places in such areas. The State 
of West Bengal was faced with many 
emergent problems created by the 
partition of India, and this Act was 
designed to meet these problems in a 
speedy manner. Section 3 enables 
the State Government to requisition 
land for the purposes mentioned 
above. A Collector of a district, an 
Additional District Magistrate. or the 
First -Land Acquisition Collector, 
Calcutta, when authorised by the 
State Government in this behalf, may 
exercise within his jurisdiction the 
powers of requisitioning conferred by 
sub-section (1). Sub-section (2) of . 
Section 3 provides for service of this 
order in the prescribed manner on the 
owner of land and also on the occupier - 
not being owner of land. Under sub- 
section (3) of Section 3 the Collector, 
or any person authorised by him in 
writing in this behalf, is entitled to 
execute the order in the manner 
mentioned therein, if the order passed 


962 S 


under sub-section (2) is not complied 
with by any person. There is nothing 
in the impugned Act which prevents 
a person on whom an order has been 
served under sub-section (2) to make 
a representation to the Collector or 
the State Government against the 
order of requisition. Section 4 enables 
the State Government to use or deal 
pi the land for the purposes: afore- 
said. 


4, We are not concerned with 
acquisition in this case but we may 
mention that the State Government 
may acquire any land requisitioned 
under the Act by publishing a notice 
in the official gazette that such land 
` is required for a public purpose refer- 
red to in sub-section (1) of Section 3. 

5. Section 6 enables the State 
Government to- derequisition or re- 
lease from requisition any land. 

6. The impugned Act provides 
for fair compensation in respect of the 
requisitioned land under Section 7 (3) 
and Section 7 (4). Sub-section (3) pro- 
vides that where any land is re- 
quisitioned under Section 3, there 
shall be paid to every person interest- 
ed compensation in respect of— 

(a) the requisition. of such land; 
and 

(b) any damage done during the 
period of requisition to such land 


other than what may have been eae 


tained by natural causes, 
Sub-section (4) lays down the princi- 
ples to be followed in determining the 
compensation. If the Collector and 
the person interested agree to the com- 
pensation the Collector is enabled to 
make an award ordering payment of 
the agreed compensation. If there is 
disagreement, sub-section (4) provides 
that the compensation payable shall 
be the amount determined by the 
Court on reference made by the Col- 
lector under Clause (b) of sub-sec~ 
tion (1) of Section 8. Under Section 8 
the Collector is obliged to refer the 
matter to the decision of the Court if 
there is any disagreement with regard 
to compensation, and sub-section (2) of 
Section 8 prescribes the same proce- 
dure as: the Land Acquisition Act, 
1894, in this regard, and the State 
Government is directed to apply the 
principles set out in sub-section (1) of 
Section 23 of that Act, and in Clause 
(a) of sub-section (2) of Section 7 of 
the impugned Act, which provides: 

“7 (2) (a) When the compensation 
has been determined under  sub-sec- 
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tion (1) the Collector shall make an 
award in accordance with the princi- 
ples set out in Section 11 of the Land 
Acquisition Act, 1894, and no amount 
referred to in sub-section (2) of. Sec- 
tion 23 cf that Act, shall be included in 
the award: : 

Provided that interest at the rate 
of six per centum per annum on the 
amount of compensation under the 
award from the date of the publication 
of the notice under ‘sub-section (1-A) 
of Section 4 until payment shall be 
included in the amount payable under 
award”. 


T. It seems to us that these 
provisions give fair compensation and 
enable a Civil Court to determine 
the question in case of a dispute. An 
appeal les under Section 8-A from the 
award made by a Court on a.refer- 
ence under Section 8 as if such award 
was an original decree passed by the 
Court in exercise of its civil jurisdic- 
tion. Not only therefore a fair com- 


pensation is provided but the deter- 


mination of the amount of compensa- 
tion rests with a Civil Court in case of 
a dispute. Although the learned coun- 
sel took objection to the Court 
which has to make an award, we see 
nothing wrong with the definition of 
the word “Court”. The word “Court” 
has been defined to mean: ` 
“Court” means a principal civil 
Court of original jurisdiction, and 
includes the Court of any Additional 
Judge, Subordinate Judge or Munsif 
whom the State Government may ap- 
point, ky name or by virtue of his 
office, to perform - concurrently with 
any such principal Civil Court, all or 
any of the functions of the Court 
under this Act within any specified 
local limits and, in the case‘of a 
Munsif, up to the limits of the pecu- 
niary jurisdiction with which he is 
vested under Section 19 of the Bengal, 
Ae and Assam Civil Courts Act, 
T i 


8. Section 11 provides that 
“save as otherwise expressly provided 
in this Act, no decision or order made 
in exercise of any power conferred ‘by 
or under this Act shall be called in. 
question in any Court”. It seems to 
us that if any order is made for any 
collateral purpose or has been made 
for purposes not mentioned in Section 
3, or is mala fide, it can always be 
challenged. 

9. We are, therefore, of the 
opinion that it is difficult to hold that 
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- jrestrictions imposed by the imprgned 
Act are unreasonable. Fair comp=nsa- 
tion has been provided for requisition- 
ing, which is determinable by a Civil - 
Court and ultimately by the High 
Court or the Supreme Court. Regard- 
ing the necessity for requisitionirg it 
must necessarily be left to the =tate 
Government. It is true that there is 
no express provision to make a r=pre- 
sentation against an order of requis_tion 
but there is no bar to a representetion 
being made after an order is served 
under Section 3 (2) of the Act. We 
have no doubt that if the representa- 
tion raises a point which override: the 
public purpose it would be favourably 
considered by the ‘State Government 
or other Government authorities as 
the case may be. 

10. ` Accordingly the question 
referred to us is answered in the 
negative. The case will now go 2ack 
to the Division Bench for dispose! ac- 
cording to law. 

Answered in the negxive. 
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others, Appellants v. The State of West 
Bengal and others, Respondents. 

Civil Appeal No. 500 of 196%, D/- 
19-2-1971. 

Chandernagore (Merger) Act (1354), 
S.17—W. B. Land (Requisition and 
Acquisition) Act (2 of 1948), apples to 
Chandernagore. — It was “law” w-thin 
S. 2 (c) of Chandernagore (Assimila~ 
tion of Laws) Act (W. B. Act 4 of 1825)— 
(X-Ref.: W. B. Land (Requisitior: and 
Acquisition) Act (2 of 1948), S. It) — 
Judgment of Calcutta High Coun in 
Appeal From Original Order No. 104 
of 1963, dated 13-1-65 (Cal), Afficmed. 

(Par= 10) 

Section 3 of the . Chandern2gore 
(Merger) Act, 1954, made Chand=ma- 
gore part of the State of West Bengal 
and S. 17 extended’the W. B. Land 
(Requisition and Acquisition) Act, 
1948, to it. The W. B. Act was a law’ 
as contained in S. 2 (c) of the Chan- 


*(A. F. O. O. No. 104 of 1963, D/- 13-1- 
1965 — Cal.) 
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dernagore. (Assimilation of Laws) Act 
because it related to a matter enume- 
rated in Entry 36 List IT (as it. then 
existed) in the Seyen Schedule to the 
Constitution. (Para 10) 


In so far as the Acquisition Act 
related to entry 42 of List III it was 
applied by S. 3 of the Chandernagore 
(Assimilation of Laws) Act, 1955, and 
S. 17 of the Chandernagore (Merger) 
Act, 1954, read with the definition of 
the word “law” in S. 2 (d) of the lat- 
ter Act. (Para 10) 


As by virtue of S. 3 of the Assimi- 
Iation of Laws Act, the Acquisition 
Act became applicable to Chanderna- 
gore, all privileges and immunities 
from requisitioning available in the 
French territory, in conflict with that. 
Act ceased to exist. (Para 13) 


The Collector of Hooghly had the 
authority to issue the orders of requi- 
sition under the Acquisition Act of 
1948, in respect of land situated in 
Chandernagore by virtue of Notifica- 
tion No. 3775-LA dated 11-5-48 because 
Chandernagore had come within the 
limits of his jurisdiction. The notifica- 
tion must be construed to refer to the 
limits. of the District as it exists on the 
date of the exercise of the powers con- 
ferred by the notification. (Para 14) 


M/s. Arun K. Dutt, D. N. Mukh- 
erjee and S. Dey, Advocates, for Ap- 


pellants; Mr. Niren De, Attorney 
General for India (Mr. P. K. Chakra- 
varti, Advocate, with him), for Res- 


pondents. 


The following Judgment of the 
Court was delivered by 


SIKRI, C. J.: In our order dated 
March 10, 1970, we stated that we will 
give our reasons later for rejecting the 
points raised before us. We now pro- 
ceed to give those reasons. 

2. This is an appeal against the 
judgment of the High Court of Cal- 
cutta (Bose, C. J., and Mitra, J.) dis- 
missing the appeal of Sachindra 
Mohan Nandy and Jnanendra Mohan 
Nandy, now appellants before us, 
against the judgment of Mukherjee, J., 
discharging the rule obtained by the 
appellants under Art. 226 of the Con- 
stitution. In order to appreciate the 
points raised before us it is necessary 
to state the relevant facts. 

3. On October 9, 1960 and 
October 10, 1960, the Collector of 


-Hoogly made two orders under S. 3 (1) 


of the West Bengal Land (Requisition 
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and Acquisition) Act, 1948 hereinafter 
referred to as the Acquisition Act. The 
Collector purported to requisition land 


belonging to the appellants for certain . 


public purposes. He had issued the 
orders in exercise of the powers which 
had been conferred upon him by noti- 
fication No. 3775-L. A. dated May, 11, 
1948, published in the Calcutta Ga- 
zette, Part I, on May 27, 1948. This 
notification had authorised the Collec- 
tor to exercise the powers under S. 3 
(1) of the Acquisition Act. When this 


> notification was passed Chandernagore, 


where the requisitioned land is situate, 
was not part of West Bengal and it is 
on this fact that one argument, short- 
ly to be mentioned, rests. 


4, According to the appellants 
the Acquisition Act has never been 
extended and made applicable to Chan- 
dernagore. For appreciating this par- 
ticular point it is necessary to state 
the history of Chandernagore. It is 
well known that it was a French set- 
tlement in India, and it was only on 
October 2, 1954, that it was merged 
in the State of Bengal. Section 3 of 
the Chandernagore (Merger) Act, 1954 
(XXXVI of 1954) provided that Chan- 
dernagore shall form part of the State 
of West Bengal, District of Hoogly, 
and the State Government shall pro- 
vide for the administration of Chand- 
ernagore by constituting it into a new 
sub-division of the District of Hoogly. 
Section 17 provided that “all laws 
. which immediately before the appoint- 
ed day extend to, or are in force in, 
the State of West Bengal generally 
shall, as from that day, extend to, or, 
as the case may be, come into force in, 
Chandernagore.” Section 18 has not 
much relevance but the learned coun- 
ee relied on it. ‘Section 18 (1) reads 

us: 


“18 (1) Repeal of corresponding 
laws and savings: — Any law in force 
in Chandernagore immediately before 
the appointed day (hereafter in 
this Act referred to as the “cor- 
responding law”) which corresponds 
to any law referred to in sec- 
tion 17, whether such corresponding 
law is in force in Chandernagore by 
virtue of the Chandernagore (Applica- 
tion of Laws) Order, 1950, or by virtue 
‘of any notification issued under the 
Chandernagore (Administration) Regu- 
lation, 1952. (Reg. 1 of 1952) or other- 
wise, ‘shall, as from that day, stand 
repealed in Chandernagore.” 


A. I. R. 


5. The word “law”: was defin- 
ed in the Chandernagore (Merger) Act, 
1954, as follows (S. 2 (d)): 

t: “law” means so much of any 
enactment, Ordinance, Regulation, 
order, rule, scheme, notification,. bye 
law or any other instrument having 
the force of law as relates to matters 
enumerated in List I and List III -in 
the Seventh Schedule to the Constitu- 
tion.” : 

6. After this the Legislature of 
West Bengal enacted the Chanderna- 
gore (Assimilation of Laws) Act, 1955. 
Section 2 (e) of this Act defined “law” 
to mean “so much of any Act, Ordi- 
nance, Regulation, order, rule, scheme, 
notification, bye-law or any other in- 
strument having the force of law as 
relates to matters enumerated in List IL 
in the Seventh Schedule to the Con- 
stitution of India.” Section 3 provides 
that “all laws which immediately 


` before the appointed day extend to, or 


are in force in, the State of West Ben- 
gal generally shall, as from that day, 
extend to, or, as the case may be, 
come into force in Chandernagore.” 
Section 4 (1) provided for repeal of 
corresponding laws and reads: 

“4 (1) Any law in force in Chan- 
dernagore immediately before the ap- 
pointed day (hereinafter in this Act 
referred to as. “corresponding law”) 
which corresponds to any law referred 
to in section 3, whether such corres- 
ponding law is in force in Chanderna~ 
gore by virtue of the Chandernagore 
(Application of Laws) Order, 1950 or 
by virtue of any notification issued 
under the Chandernagore (Adminis- 
tration) Regulation, 1952, or other- 
wise, shall as from the day stand Te- 
pealed in Chandernagore ......... 
Section 8, which was inserted in 1959, 
removed certain doubts regarding the 


extension of certain Acts to Chander- _ 


nagore, in the following terms: 

- "8. Notwithstanding anything to 
the contrary, in any judgment or deci- 
sion of any court, tribunal or autho- 
rity, the following Acts, that is to say, 
The West Bengal Land Development 
and Planning Act, 1948, 

The West Bengal Non-Agricultural 
Tenancy. Act, 1949. and 
The West Bengal Estates Acquisition 
Act, 1953 shall extend to and be deem- 
ed always to have extended to Chan- 
dernagore with effect from 
pointed day.” 

7. We may here set out the 
notifications empowering Sri B. K, 


the ap- 
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Chatterjee, I. A. S., to perform the 
functions of the Collector in the Dis- 
trict of Hooghly under the Acquisition 
Act. By the. first notification deted 
September 15, 1959, the Governor was 
pleased “to specially appoint Sri B. K. 
Chatterjee, I. A. S, Additional Dis- 
trict Magistrate, Hooghly, to perform 
the functions of a Collector under the 
said Act in the District of Hooghly.” 
Another notification issued on the 
same day had authorised Sri B. K. 
Chatterjee, I. A. S., Additional District 
Magistrate, Hooghly, to requisition by 


order in writing any land within the . 


local limits of the District of Hoognly. 
The two requisition orders purpor. to 
have been signed by the Collector of 
Hooghly. 

8. The notification dated May 
11, 1948, to which reference has keen 
made above reads as fcllows: 

“No. 3775 L. A. (P..W.) 11th May, 
1948. In exercise of the powers con- 
ferred by Sub-section {1) of Section 3 
of the West Bengal Land (Requisicion 
and Acquisition) Act 1348 (West Een- 
gal Act IT of 1948), the Governor is 
pleased hereby to authorise each of 
the Collector arid the Deputy Commis- 
sioners mentioned in the Schedule 
below to requisition, by order in writ- 
ing, in pursuance of the provisions of 
the said sub-section (1) of the said 
Section 3, (torn) land within the Iocal 
limits of his jurisdiction and (torn) to 
make such further orders as appeaz> to 


him to be necessary or expedient in- 


connection with the requisitioning 
Schedule. 


Collector of Hooghly District” 


9, The learned counsel has 
raised the following points before us: 
(1) that the orders of requisition were 
illegal as the Acquisition Act urder 
which they were issued did not apply 
to the territory previously knowr as 
French Chandernagore;.and (2) chat 
under the notification dated, May 11, 
1948, the Collector could exercise the 
powers of requisition only in resdect 
of lands within the local limits of the 
territories then forming part of the 
Hooghly District. : 

10. Regarding the first ‘point, it 
seems to us that there is no force in 
the contentions; Section 3 of the 
Chandernagore (Merger) Act, 1354, 
made Chandernagore part of the State 
of West Bengal and S. 17 extended the 
Acquisition Act to it. The Acquwisi- 


i 
Tts 
ee 


- that it shall remain in 
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tion Act was a law within the mean- 
ing of “law” contained in S. 2 (c) of 
the Chandernagore (Assimilation of 
Laws) Act because it related.to a mat- 
ter enumerated in List II in the 
Seventh Schedule to the Constitution. 
List II, as it then existed, contained 
the following entries: 

“36. Acquisition or requisitioning 
of: property, except for the purposes of 
the Union, subject to the provisions of 
entry 42 of List III.” i 
Entry 42 of List II was to the follow- 
ing effect: 


“Principles on which compensa- 

tion for property acquired or requisi- 
tioned for the purposes of the Union 
or of a State or for any other public 
purpose is to be determined, and the 
form and the manner in which such 
compensation is to be given.” 
Insofar as the Acquisition Act related 
to entry 42 of List III it was applied 
by S. 3 of the Chandernagore (Assimi- 
lation of Laws) Act, 1955, and S. 17 of 
the Chandernagore (Merger) Act, 1954, 
read with the definition of the word 
“law” in S, 2 (d) of the latter Act. 

1i. The learned counsel fur- 
ther urged before us that this law was 
not in force in the State of West Ben- 
gal “generally” because it provided 
force upto a 
certain date and this date had been 
changed from time to time. In 1954 
it was provided that ‘it shall remain in 
force upto March 31, 1957. We are un- 
able to appreciate how the word “gene- 
rally” has any reference to the dura- 
tion of the time during which an Act 
has to operate. We agree with the 
High Court that the word “generally” 
refers to the territory of West Bengal. 


12, Another argument that was 
urged before us was that because there 
was no corresponding law within the 
meaning of S. 17 of the Chandernagore 
(Merger) Act, 1954, and S. 4 of the 
Chandernagore (Assimilation of Laws) 
Act, 1955, S. 3 of the latter Act did not 
have the effect of extending the Acqui- 
sition Act to Chandernagore, We are 
unable to appreciate this reasoning. 
Section 4 has a limited effect and that 
is that if there is a corresponding law 
then that law shall, as from that date, 
stand repealed in Chandernagore. Ii 
there is no corresponding law then S. 4 
does not operate and it hag no effect. 
on the scope of S. 3. 


13. Ti was finally addi in this 


connection that there was no law 
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on the subject of requisitioning of pro- 
perty in French territory, the citizens 


enjoyed the privilege of immunity and 


any order to deprive the citizens o 
that immunity should have been much 
more specific. We agree with the High 
Court that there is no force in this 
contention. If by virtue of S. 3 of the 
Assimilation of Laws Act. an Act 
becomes applicable to Chandernagore 
all privileges and immunities in con- 
flict with that Act ‘would cease to 
exist. : 


14.. Coming to the second point, 


we agree with the High Court that the’ 


Collector of Hooghly had the autho- 
rity to issue the orders of, requisition 
in question. If the order of requisi- 
tion is by a Collector then the notifi- 
cation of 1948 applies and the Collec- 
tor of Hooghly would be authorised to 
-issue orders requisitioning land exist- 
ing in Chandernagore because Chan- 
dernagore had come within the limits 
of his jurisdiction. The notification 
must be construed to refer to the 
limits of the District as it’ exists on 
the date of the exercise of the powers 
conferred by the notification. If the 
orders of requisition were issued by 
Shri B. K. Chatterjee, I. A. S., Addi- 
tional District Magistrate, then he had 
authority by virtue of the notification 
dated September 15, 1959, mentioned 
above. 

15. The learned counsel, referr- 
ing to the Acquisition Act, as it stood 
in 1959, and the definition of “Collec- 
tor” (“the Collector of a district and 
includes a Deputy Commissioner and 
any officer specially appointed by the 
State Government to perform the func- 
tions of a Collector under this Act) 
urged that the Additional District 
Magistrate was not “specially appoint- 
ed.” There is no force in this point. 
The notification of September 15, 1959, 
amounts to special appointment within 
the definition of “Collector.” 

16. We referred the following 
question to the Constitution Bench 
which has answered it in the negative: 

“Whether the West Bengal Land 
(Requisition and Acquisition) Act 1948 
is ultra vires the Constitution under 
Art. 19 (1) (Í) read with Art. 19 (5)?” 


17. In the result the appeal 
fails and is dismissed with costs. 
: Appeal dismissed. 
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S. M. SIKRI C. J., G. K. MITTER, 
K. S. HEGDE, 
P. JAGANMOHAN REDDY AND V. 
; BHARGAVA, J 
Writ Petn. No. 91 oa 1964 
: Smt.” Damyanti Naranga, Peti- 
tioner. v. The Union of India and others, © 
Respondents. 


AIR 1971 - 


and 
Civil Appeal No. 358 of 1966" 
The Hindi Sahitya Sammelan and 
others, Appellants v. Shri Jagdish 
Swarup and others, Respondents. 
Writ Petn. No. 91 of 1964 and 
Sie Appeal No. 358 of 1966, D/- 23-2- 


(A) Constitution of India Art: 19 
(1) (c) — Hindi Sahitya Sammelan Act 
(1962) violates Art. 19 (1) (9 — 
(X-Ref: Hindi Sahitya Sammelan Act 
(1962), Section 4). 

The right to form an association, 
necessarily implies that the persons 
forming the association have also the 
right to continue to be associated with 
only those whom they voluntarily 
admit in the association. Any. law, by 
which members are introduced in the 
voluntary Association without any 
option being given to the members to 
keep them out, or any law which 
takes away the membership of those 
who have voluntarily joined it, will be 
a law violating the right to form an 
association. The Hindi Sahitya Sam- 


“melan Act‘does not merely regulate 


the administration of the affairs of the 
original society; what it does is to 
alter the composition of the society 
itself. The result of this change in 
composition.is that the members, who 
voluntarily formed the Association, 
are now compelled to act in that Asso- 
ciation, with other. members who have 
been imposed as members by the Act 
and in whose admission to membership 
they had no say. Such alteration in the 
composition of the Association it- 
self clearly interferes with the right 
to continue to function as members of 
the Association which was voluntarily 
formed by the original founders. The 
Act, therefore, violates the right of 
the original members of the Society to 
form an association guaranteed under 
Art. 19 (1) (c). Article 19 (4), on the 
face of it, cannot be- called in aid to 


*(Civil Writ Petn. No. 1885 of 1962, D/- 
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claim validity for the Act. The al-er- 
ation of the constitution of the Society 
in the manner laid down by the.Act is 
not in the interests of the. sovereignty 
and integrity of India, or in the, 
interests of public order or morality. j 
Once section 4 is declared void, the 
whole Act becomes ineffective. iras- 
much as the formation of the new 
Sammelan is the very basis for all the 
other provisions contained in the Act. 
AIR 1963 SC 812, ATR 1952 SC 195, 
Rel. on; Judgment of Allahabad Figh 
Court dated 9-9-1963 in C. W. P. No. 
1885 of 1962, Reversed. (Paras 6, 7, 8) 

{B) Constitution of India, Seventh 
Schedule List I entry 63 List I ertry 
32 — As under S. 2 of the Hindi Sahi- 
tya Sammelan Act (1962) the only insti- 
tation that was declared as of naticnal 
importance under List I entry 63 was 
the original society — Parliament was 
not competent to legislate in respeci of 
the newly constituted Sammelan which 
at no stage had been declared as an 
institution of national eas oa) 


(C) Constitution of India, Ane 
0) © — If it is held that Parliament 
passed Hindi Sahitya Sammelan Act 
(1962) so as to transfer all the pro- 
perties and assets of the orignal 
Society to the new Sammelan the Act 
would contravene Art. 19 (1) (f) — If 
the law is passed not merely for ensur4 
ing proper management and a 
istration of the property, but for kl- 
ly depriving the persons, in whom the 
property vested, of their right to hold 
the property, the law cannot be justi- 
fied as a reasonable restriction under 
Art. 19 (5). AIR 1962 SC 458, Distin=; 
. guished. ‘(Para 9)i 


Cases Referred: Chronological Paras 
(1963) ATR 1963 SC 812 (V 50)= : f; 
(1963) Supp 1 SCR 789, O. K. : 

Ghosh v. E. X. Joseph Da 
(1962) AIR 1962 SC “488 (V 49)= 

(1962) Supp 1 SCR 156, Board 

of Trustees, Ayurvedic & Unani 

Tibia College, Delbi v. State of 


Delhi - 
(1952) AIR 1952 SC 196 (V 39)= 

1952 SCR 597 = 1952 Cri LJ- 

966, State of Madras v. V. G.. 


Row S 
(1951) AIR 1951 Mad 147 (V 38)= 
52 Cri LJ 515 (FB), V. G. Row 
v. State of Madras 
M/s. J. P. Goyal and Raghurath 
Singh, Advocates, for Petitioner (in 
W. P. No. 91 of og Mr. A. K. Sen, 
Sr. yr ener (M/s. J. P. Goyal and 
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Raghunath Singh, Advocates with him), 
for Appellants (In C. A. No. 358 of 
1966); Mr. B. Sen, Sr. Advocate (Mr. 
S. P. Nayar, Advocate, with him), for 
Respondent 1 (In W. P. No. 91 of 1964) 
and Respondents Nos. 3 and 4 (in C. A. 
No. 358 of 1966); M/s. C. P. Lal and N. 


CN. Sharma, Advocates for Respondent 


No. 2 (In W. P. No. 91 of 1964) ard 
Respondents Nos. 16 and 17 (In C. A 
No. 358 of 1966). 


: The following Judgment of the 
Court was delivered by 
BHARGAVA, J.: This writ peti- 
tion and the appeal challenge the vali- 
dity of the Hindi Sahitya Sammelan 
Act No. 13 of 1962 (hereinafter referr- 
ed to as "the Act”), The facts leading 
up to the passing of this. enactment 
are that, in the year 1910, some 
- eminent educationists assembled at 
Banaras and founded an -Association 
for the development of Hindi and its 
propagation throughout the country. 
Association was named as the 
Hindi Sahitya Sammelan. On the 8th 
January, 1914, it was registered 
as a Society under the Societies 
Registration Act No. 21 of 


‘1860, with Head Office at Allahabad, 


‘under the name of Hindi Sahitya Sam- 


melan. The rules and bye-laws of the 


Society laid down the objects of this 
Association and the manner of its 
working. It had three classes of mem- 
bers, viz., special members (Vishisht 
Sadasya), permanent members (Sthayi 
Sadasya), and ordinary members (Sad- 

Sadasya). Under the bye-laws, 
apart from the original members con- 
stituting the Society, further members 
could be admitted under those > three 
classifications on being elected by the 
working committee of the Society. 
Under the Rules and bye-laws of the 
Society, other bodies could be consti- 


8 tuted for carrying on activities of the 
Society. These included a Governing 


Body, a Working Committee, a Hindi 


- University Council, Literary Council 


(Sahitya Samiti), Library Committee, 
Parchar Samiti, and Rashtriya Bhasha 
Prachar Samiti. Through the agencies 
of these various Committees, the Soci- 
ety carried on the work of develop- 
ment and propagation of Hindi, of 
spreading the use of Devnagri script, 
of holding examinations, and of con- 
ferring Degrees . for proficiency in 
Hindi. The Society owned landed pro- 
perties and buildings at Allahabad as 
well as at some other places such _ as 
Wardha, and was holding considerable 
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‘funds for carrying on its activities. 
The Society worked very successfully 
.for a number of years. It appears that 
in the year 1950, some differences 
‘arose between the members of the 
Society, and attempt was made to 
alter the constitution of the Society. 


While one section wanted the altera-' 


tions another section was opposed to 
it. This resulted in litigation. Three 
_ different suits were instituted in the 
civil courts at Allahabad in this con- 
‘nection and injunctions were sought 
‘by one party against the other. Ulti- 
mately, the Court appointed a Recei- 
ver. 

2. In view of these circumst~ 
ances, the U. P. Legislature passed an 
Act known as the U. P. Hindi Sahitya 
Sammelan Act No. 36 of 1956, under 


which a statutory body was created . 


under the name of Hindi Sahitya Sam- 
melan, and the word “Sammelan” was 
defined as referring to the Hindi Sahi- 
- tya Sammelan constituted under ‘the 
Act. Under that Act, the management 
and properties of the original Hindi 
Sahitya Sammelan, which was a regis- 
tered Society, were to be taken over 
by the new statutory Sammelan. That 
Act was, however, declared void by 
the Allahabad High Court on the 
ground that that Act had made the 
original Sammelan cease to exist and 
had provided for the constitution of a 
new Sammelan under its terms in 
which the members of the original 
Sammelan had no say, so that that Act 
Anfringed the right of the members of 
‘the original Sammelan of forming an 
association guaranteéd by Art. 19 (1) 
(c) of the Constitution. It was further 
held that that Act was not saved 
under Art. 19 (4) of the Constitution. 
Thereafter, the present Act, now 
: challenged in this writ petition and the 
appeal, was passed by Parliament 
` . under Entry 63 of List I of the Seventh 
‘Schedule to the Constitution. The Act 
‘itself, in section 2, contained the neces- 
_sary declaration to give legislative 
competence to Parliament under that 
„Entry. 
: 3. The Act first contained in 
section 2 a declaration in the following 
words: 

i “Whereas the objects of the insti- 
tution known as the Hindi Sahitya 
Sammelan which has its head office at 
_Allahabad are such as to make the 
institution one of national importance, 
.it is hereby declared that the institu- 
tion known as the Hindi Sahitya Sam- 


melan is an institution of national 
importance.” : 
Having declared this institution as an: 
institution of national importance, the: 
Act proceeded to define “Sammelan” : 
as meaning the institution known as: 
the Hindi Sahitya Sammelan incor-: 
porated under this Act, while the word. 
“Society” was defined to mean “the 
Hindi Sahitya Sammelan which has its. 
head office at Allahabad and is regis-' 
tered under the Societies Registration | 
Act, 1860.” Under Section 4 (1) of the 
Act, the Sammelan was constituted 
which was to consist of the first mem- 
bers of the Sammelan and all persons 
who may hereafter become members 
thereof in accordance with the rules. 
made in that .behalf This statutory 


Sammelan was constituted as a body: 
corporate by the name of the Hindi! 


Sahitya Sammelan, and under sub-sec- , 
tion (2) of Section 4, it was to have 
perpetual succession and a common 


seal with power, subject to the provi- ; 


sions of the Act, to acquire, hold and 
dispose of property and to contract 
and to sue and be sued by that name. 
The Head Office of the Sammelan was 
to be at Allahabad. Under sub-s, (4) 
of Section 4, the first members of the 
Sammelan were to consist of persons 
wha, immediately before the appoint- 
ed day,— : 

(a) were special members (Vishisht 
Sadasya) of the Society; 

(b) were life members (Sthayi,. 
Sadasya) of the Society; 

(c) had been. Presidents of the 
Society; or 


(d) were awarded the Mangla 
Prasad Paritoshik by the Society. 
This sub-s. (4) of section 4 was amend-. 
ed retrospectively with effect from the 
date that the Act came into force by 
the Hindi Sahitya: Sammelan (Amend- 
ment) Act No. I of 1963, and the first 
members of the Sammelan were, under 
this amendment, declared to be — 


(a) all persons who, immediately 
before the appointed day, were mem- 
bers of the Society: f 

(b) all persons who, before thať 
day, had been Presidents of the Socie- 
ty; and. 

(c) all persons who, before that 
day, were awarded the Mangla Prasad 
Paritoshik by the Society. i 
It is not necessary to give in detail the 
other provisions of the Act, except that 
it may be mentioned that the Act pro- 
vided for vesting of all property, 


1971 


movable or immovable, of or belong- 
ing to the Society in the Sammelan, 
transferring all rights and liabilitics of 
the Society to the Sammelan, convert- 
ing reference to the Society in any law 
to the Sammelan, and other similar 
necessary provisions. The Act -tself 
did not make any provision for the 
future. membership of the Sammelan; 
but under section 12 (1) (a), the first 
Governing Body of the Sammelar was 
directed to make rules in respect of 
matters relating to membership, in- 
cluding qualifications and disqualtica- 
tions for membership of the Sam- 
melan. The,first Governing Body was 
to be constituted under section € and 
was to consist of a Chairman, a Eecre- 
tary and 13 other members. This 
Governing Body was to be constituted 
by a notification in the Official Gaze- 
tte by the Central Government. The 
thirteen members were to be chosen as 
follows: 


ü) one member to represent the 
Ministry of the Central Goverrment 
dealing with education; 

(ii) one member to represent the 
Ministry of the Central Goverrment 
dealing with finance; 

_ (ïi) not more than three members 
from among the former Presider.ts of 
the Society; and 

(iv) the remaining number from 
among persons who are, in the opinion 
of the Central Government, eminent in 
the field of Hindi language or Hindi 
literature. 

It was this first Governing Body which 
was to make rules on all matters relat- 
ing to membership of the Sammelan 
under section 12 (1) (a) of the Act. 
These rules were not to have =2ffect 
until they were approved by the Cen- 
tral Government and were pub_ished 
by the first Governing Body in such 
manner as the Central Government 
.may, by order, direct. A copy of the 
rules was also to be laid before each 
- House of Parliament. Counsel for res- 
pondent No. 1 placed before us a copy 
of the rules which, according to him, 
have been made. by the first Gcvern- 
ing Body with the approval of the Gov- 
ernment and have been published as 
required. The Rules come into force 
on ist of February, 1971. The peti- 
tion under Art. 32, and the petition 
under Art. 226, out of which the civil 
appeal arises, were both moved much 
earlier and long. before these Rules 
were framed. These petitions challeng- 
ed the validity of the Act, without tak- 
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ing into account -the actual Rules 
framed, mainly on the ground that the 
Act had interfered with the right of 
the petitioners to form association 
under Art. 19 (1) (c) of the Constitu- 
tion and was not protected by Art. 19 
(4). In the petition before the Allaha- 
bad High Court, that Ccurt held that, 
since all the members of the Society 
had also become members of the Sam- 
melan under the Act, there was no in- 
fringement of the right to form asso- 
ciation, so that the Act could not be 
declared invalid on that ground. The 
writ petition in this Court has been 
filed by only one member of the Soci- 
ety, while the petition in the High 
Court and the appeal against the judg- 
ment of the High Court, which is 
before us, were filed by the original 
Hindi Sahitya Sammelan as one party 
and 72 members of that Sammelan 
joining as other petitioning parties: In 
the civil appeal, thus, the grievance 
that the Act has infringed the funda- 
mental right has been put forward 
both by the Society itself as well as 
by 72 of its members, including mem- 
bers of the Working Committee and 
the Governing Body of the Society. 
They have all come up to this Court 
against the decision of the High Court 
in this appeal by special leave. 


4, In the  counter-affidavits 
filed on behalf of the respondents in 
the writ petition before the High 
Court as well as in the writ petition 
in this Court, the position taken up 
was that the Act, in fact, does not 
deprive the Society and its members 
of any rights which they had under 
the constitution of the Society and did 
not interfere with their right of asso- 
ciation inasmuch as ell the mem- 


bers of the Society have been 
included as members of the 
Sammelan under the Act. The High 


Court, in fact, dismissed the writ peti- 
tion on accepting this submission put 
forward on behalf of the respondents. 
In the arguments before us, learned 
counsel for respondent No. 1, however, 
took up a different position and urged 
that the Act keeps the Society in-tact 
as it was, while a new Sammelan is 
constituted under the Act for the pur- 
pose of managing the institution which 
has been declared as an institution of 
national importance. He put this 
aspect of the case in the forefront, but, 
in the alternative, he also argued the 
case on the basis ‘of the position taken 
up in the counter-affidavits in the High 
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Court and in this Court as mention- 
ed above. We consider it convenient 
to first deal with the case as was 
specifically put forward in the counter- 
affidavits. In these counter-affidavits, 
the position taken up is that, having 
declared the old Hindi Sahitya 
Sammelan, which was a Society regis- 
tered under the Societies Registration 
Act, 1860, as an institution of national 
importance, Parliament has proceed- 
ed to legislate in respect of it under 
Entry 63 of List I of the Seventh 
Schedule in order that its administra- 
tion may not suffer as a result of the 
quarrels that were going on inter se 
between the members of the Society. 
It was for this purpose that a first 
Governing Body was constituted, to 
take over the management temporari- 
ly. The Act was designed to re- 
constitute the Sammelan - in such 
manner that it could work successfully 
and without difficulties and, in maki 
provision for this purpose, all members 
of the old Society were included as 
members of the Sammelan, so that 
their right of forming association may 
not be taken away from them. The 
Society was never dissolved; instead of 
the Society remaining a body register- 
ed under the Societies Registration 
Act, it was converted into a statutory 
Sammelan under the Act. 


5. Tt, however, appears on 
examination of the provisions of the 
Act that the Sammelan under the Act 
is composed not only of persons, who 
were members of the Society, but of 
others who have been given the right 
to be members of the Sammelan with- 
out the consent of’ the pre-existing 
members. Under Section 4 (4) itself, 
as retrospectively amended in 1963, 
apart from persons, who were mem- 
bers of the Society, others, who have 
been made members of the Sammelan, 
are all persons who, before that day, 
had been Presidents of the Society 
and all persons who, before that day, 
were awarded the Mangla Prasad 
Paritoshik by the Society. These 
members have been added without any 
option being available to the existing 
members of the Society to elect or 
refuse to elect them as members which 
was the right they possessed - under 
the constitution of the Society itself. 
Further, under Section 12 (1) (a), very 
wide powers were given to the first 
Governing Body to make rules in res- 
pect of matters felating to member- 
ship, including qualifications and dis- 
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qualifications for membership of the 
Sammelan. Under this power, the 
rules framed could make provision for 
admission of persons as members 
whom the original members of the 
Society may never have liked to admit 
in their Society. The number of such 
new members could even be so large 
as to leave the original members in a 
small minority with the result that 
could become totally 
ineffective in the Society.. Even in the 
Rules actually framed, there is provi- 
sion for admission of members under 
various classes. In addition to the 
persons mentioned in Section 4 (4) of 
the Act, Rule 6 provides. for member- 
ship of persons who may become 
Sabhapatis of the Sammelan for any 
arnual session subsequent to the Act 
coming into force, and persons who 
may be awarded Mangala Prasad 
Paritoshik subsequent to the Act com- 
ing into force. Under Rules 7, 8 and 
9, new Vishisht Sadasyas, Sthayi 
Sedasyas, and Sadharan Sadasyas can 
be admitted to the membership of the 
Semmelan on payment of Rs. 1,000/- 
or Rs. 300/-, as the case may be. This 
admission to membership, according to 
the Rules, will be made by the new 
Karya Samiti to be elected under the 
Rules and’ not by the Working Com- - 
mittee of the original members of the 
Association. Further, under Section 7 
(2) of the Act, the Governing Body of 
the new Sammelan is to consist of 
such number of persons, not exceeding 
55, as the Central Government may 
from time to time determine; and out 
of these, a number not exceeding 7 are 
to be nominated by the Central Gov- 
ernment from among educationists of 
repute and eminent Hindi scholars. 
These 7-nominees are to be chosen by 
the Central Government and on be- 
coming members of the Governing 
Body, under Rule 11 they become 
members of the Sammelan. Under 
Rule 10, educational institutions can 
also be admitted as Sanstha Sadasyas 


‘of the Sammelan by the new Karya 


Samiti and, thereupon, a representa- 
tive of each of such institution has 
a right -to participate in the proceed- 
ings of the. Sammelan, exercising all 
the rights of a member. It will, thus, 
be seen that the Sammelan, which 
has come into existence under the Act, 
is not identical with the Sammelan 
which was registered as a Society 
under the Societies Registration Act; 
1850. Certain persons have been add- 
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ed as members by the Act and by the 
Rules. Admission of future members 


-=` 4s no longer at the choice of the origi- 


hal members who : had formed the 
Association. Persons, in whose admis- 
_ sion as members the members-o7 the 

Society had no hand, can become 
members and get the right of asszciat- 
ing with them in the Sammelan, 
without the original members having 
any right to object. This is clear 
interference with the right to form an 
association which had been exercised 
by the members of the Societe by 
forming the Society with its constitu- 


tion, under which they were members’ 


` and future members could only come 
in as a result of their choice by being 
elected by their Working Committee. 
We are unable to agree with the High 
Court that the new Sammelan, as con- 
stituted under the . Act, is identical 
with . the Society and that ali the 
rights of forming an association, which 


were being exercised by members of. 


the Society, have heen kept intact 
ünder the Act. 


6. It was TE that the right 
guaranteed by Article 19 (1) Œ) is 
only to form an association and, con= 
sequently, any regulation of the affairs 
of the Association, after it has been 


formed, will not amount to a breach 


of that right. It is true that if has 
been held by this Court that, after an 
Association has been formed ani the 
right under Article 19 (1) (c) has been 
exercised by the members forming it, 
they have no right to claim that its 
activities must also be-.permitted to 
- be carried on in the manner they 
desire. Those cases are, however, in- 
applicable to the present case. The 
JAct does not merely regulate tke ad- 
ministration of the affairs ef the 
Society; what it does is to alter the 
composition of the Society itsdf as 
we have indicated above. The result 
of this change in composition is’ that 
the members, who voluntarily formed 
the Association, are now compelled to 
act in that Association with other mem- 
bers who have been imposed as mem- 
bers by the Act and in whose edmis- 
sion to membership they had m say. 
Such alteration in the composition of 
the Association itself clearly interferes 
with the right to continue to fuaction 
as members of the Association which 
was voluntarily formed by the original 
founders. The right to form an 
association, in our opinion, necessarily 
implies that the persons formirg the 
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Association have also the right to 
continue to be_associated with only 
those whom they voluntarily admit in 
the Association. Any law, by which 
members are introduced in the Volun- 
tary Association without any option 
being given to the members to keep 
them out, or any law which takes away 
the membership of those ‘who have 
voluntarily joined it, will be a law 
violating the right to form an associa- 
tion. If we were to accept the submis- 
sion that the right guaranteed by Art. 
19 (1) (c) is confined to the initial stage 
of forming an Association and does not 
protect the right to continue the Asso- 
ciation with the membership either 
chosen .by the founders or regulat- 
ed by rules made by the Asso- 
ciation itself, the right would be 
meaningless ‘because, as soon as 
an- Association is formed, a law may 
be passed interfering with its compo- 
silion, so that the Association formed 
may not be able to function at all. The 
right can be effective only if it is held 
to include within it the right to con- 
tinue the Association with its com- 
Position as voluntarily agreed upon by 
the persons forming the Association. ` 
This aspect was recognised by this - 
Court, though not in plain words, in 
the case of G. K. Ghosh v. E. X. 
Joseph, (1963) Supp 1 SCR 789 = (AIR 
1963 SC 812). The Court, in that case, 
was considering the velidity of Rule 
4-B of the Central Civil Services 
(Conduct) Rules, 1955, which laid 
down that: i 

` “No Government servant shall 
join or continue to be a member of 
any Service Association of Govern- 
ment servants: 

(a) which has not, within a period . 
of six months from its formation, 
obtained the recognition of the Govern- 
ment under the Rules prescribed in 
that behalf, or 


(b) recognition in respect of which 
has been refused or withdrawn by the 
Government under the said Rules”. 
This Court held:— 

“It is not disputed that the funda- 
mental rights guaranteed by Article 
19 can be claimed by Government ser- 
vants. Article 33 which confers power 
on the Parliament to modify the rights 
in their application tc the Armed 
Forces, clearly brings out the fact that 
all citizens, including Government ser- 
vants, are entitled to claim the rights 
guaranteed by Article 19. Thus, the 
validity of the impugned rule has to 
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be judged on the basis that the res- 
pondent and his co-employees are en- 
titled to form Associations or Unions. 
It is clear that Rule 4-B imposes a 
restriction on this right. It virtually 
compels a Government servant to 
withdraw his membership of the Ser- 
vice Association of Government Ser- 
vants as soon as recognition accorded 
to the said Association is withdrawn 
or if, after the Association is formed, 
no recognition is accorded to it within 
six months. In other words, the right 
to form an Association is conditioned 
by the existence of the recognition of 
the said Association by the Govern- 
ment. If the Association obtains the 
recognition and continues to enjoy it, 
Government servants can become 
members of the said Association; if the 
Association does not secure recognition 
from the Government or recognition 
granted to it is withdrawn, 
ment servants must cease to be the 
members of the said Association. That 
is the plain effect of the impugned 
rule”. 

The Court in the above passage, thus, 
accepted the principle that the Govern- 
` ment servants, who may have formed 
- an Association, could not be compelled 
to resign from it by imposition of a 
condition of recognition of this Asso- 
ciation by the Government and that, 
if the Government servants are requir- 
ed to cease to be members, that would 
be a violation of the right under 
Article 19 (1) (c). The Court, of 
course, in that case, further proceeded 
to examine whether such a restriction 
on the right could be justified under 
Article 19 (4) or not. That case, thus, 
supports our view that the right to 
form an Association includes the right 
to its continuance and any law alter- 
ing the composition of the Association 
compulsorily will be a breach of the 
right to form the Association. 


T. This Court had - also pro- 
ceeded on the same basis in the case 
of State of Madras v. V. G. Row, 1952 
SCR 597 = (AIR 1952 SC 196). Though 
this aspect was not clearly brought out 
in the judgment, the point, which 
came up for consideration, was decid- 
ed on the basis that persons forming 
an Association had a right under 
Article 19 (1) (c) to see that the com- 
position of the Association continues 
as voluntarily agreed to by them, That 
decision was given in an appeal from 
a judgment of the High Court of 
Madras reported in V. G. Row v. The 


Govern- . 
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State of Madras, ATR 1951 Mad 147 
(FB). In the High Court, this princi- 
ple was clearly formulated by Raja- ` 
mannar, C. J., in the following words:- 


"The word “form” therefore, must 
refer not only to the initial commence- 
ment of the association, but also to 
the continuance of the association as- 
such”, 

The Act, insofar as it interferes with 
the composition of the Society in con- 
stituting the Sammelan, therefore, vio- 
lates the right of the original 
members of the Society to form an 
nia fuaranteed under Article 19: 

ce). - a 
8. Article 19 (4), on the face of 
it, cannot be called in aid to claim vali- 
disy for the Act. Under Article 19 (4), 
reasonable restrictions can be imposed 
only in the interests of the sovereignty 
and integrity of India, or in the inter- 
esis of public order or morality. It 

not been contended on behalf of 


‘the respondent, nor could it be con- 


tended that this alteration of the con- 
stitution of the Society in the manner 
laid down by the Act was in the inter- 
ests of the sovereignty and integrity of 
India, or in the interests of public 
order or morality. Not being protect- 
ed under Article 19 (4), it must be 
held that the provision contained in 
the Act for reconstituting the Society 
into the Sammelan is void. ‘Once that 
section is declared void, the whole Act 
becomes ineffective inasmuch as the 
formation of the new Sammelan is the 
very basis for all the other provisions 
contained in the Act. 

9. In view of this position 
emerging in the- course of arguments, 
Mr. B. Sen put forward an entirely 
different and alternative case before: 
us which we havé mentioned earlier. 
The position he took up was that the 
Act nowhere specifically lays down 
that the Society shall stand dissolved, 
while it does constitute .a new 
Sammelan. According to him, there- 
fore, it should be inferred that, while 
the Society still continues to exist in 
its original form, the law has brought 
into existence a new Sammelan to 
which all the functions, properties, 
ete., of the Society have passed under 
the Act. There are three reasons why 
this alternative submission cannot be 
accepted as ensuring the validity of 
the Act. The first is that the specific 
ease taken by the respondents has been 
that the Act reconstitutes the Society 
and does not create a separate and in-~ 
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dependent body in the form of a new 
Sammelan. Secondly, even if it be 
accepted that acnew Sammelan has 
been constituted by the Act, the ques- 
tion will arise of the legislative com- 
petence of Parliament to pass such a 
law. Constitution of Societies is urder 
List II of the Seventh Schedule. 
Parliament purported to exercise lezis- 
lative power under Entry 63 of Lis: I 
on the basis of a declaration that the 
Hindi Sahitya Sammelan, Allahabad 
was an institution of national import- 
ance. The institution that was declar- 
ed was the Society itself. It was not 
-~ a case where the Society could be 
distinguished from some other institu- 


tion which might have been declered. 


as an institution of national import- 
ance, There can, of course, be cases 
where a Society may be running a 
college, a school or some other like 
institution, in which case Parliament 
may declare that particular institu- 
tion as of national importance, with- 
out declaring the Society as such. In 
the present case, what Section.2 of 
the Act did was to declare the Society 
itself as an institution of national im- 
portance and, consequently, Parlia- 
ment became competent to legislat2 in 
respect of the Society. On the inter-~ 
pretation now sought to be put for- 
. ward, the Act keeps that Society 
intact, but deprives it of all its func- 
tions and properties and transfers 
them to a newly constituted body, 
viz., the Sammelan, as defined umder 
the Act. This Sammelan is itse? a 
body corporate, and that Sammelan has 
never been declared as an institution 
of national importance. The only 
institution that was declared as of 
national importance was the Society 
which, of course, earlier, carried the 
Same name as the new Sammelan. 
Parliament was, therefore, not com- 
petent to legislate in respect of this 
newly constituted Sammelan whick, at 
no stage,. had been declared as an 
institution of national importance. The 
third reason why this submission must 
be rejected is that, if we were to àold 
that Parliament passed this Act so as 
to transfer all the properties and 
assets of the Society to the Sammelan, 
the Act would contravene Articl= 19 
(1) (£) of the Constitution. On this 
interpretation, what the Act purports 
to do is to take away all the praper- 
ties of the Society, leaving the Society 
as an existing body, and give therr. to 
the new Sammelan. This Sammelan 


Damyanti v. Union of India (Bhargava J.) [Prs. 9-10] S. C. 973 


is a new, separate and distinct legal 
entity from the Society. The Society 
is, thus, deprived of all its properties 
by the Act. Such a law depriving the 
Society of its properties altogether 
cannot be held to be a reasonable 
restriction in the public interest on the 
Tight of the Society to hold the pro- 
perty. The property, under Section 5 
of the Societies Registration Act, 1860, 
vested in the Governing Body of the 
Society. The members of the Govern- 
ing Body, therefore, had the right to 
hold the property under Article 19 (1) 
(f) and they, having been deprived of 
that property, have rightly approach- 
ed the Courts for redress of their 
grievance. 


-10. In this connection, counsel 
for the respondents relied on the deci- 
sion of this Court in Board of Trustees, 
Ayurvedic & Unani Tibia College, 
Delhi v. The State of Delhi, (1962) 
Supp 1 SCR 156 = (AIR 1962 SC 458) 
where the Board of Trustees of the 
Ayurvedic & Unani Tibia College, 
Delhi was dissolved by the Tibbia 
College Act, 1952, and the property, 
which had vested in the Board of 
Trustees, passed to the newly con- 
stituted Board under the impugned 
Act. The Court held that there was 
no violation of the fundamental rights 
guaranteed by Article 19 (1) (f) or 
Article 31. That decisicn, however, 
‘proceeded on the basis that the pro- 
perty of the original Society registered 
under the Societies Registration Act 
had vested in the Board of Trustees 
which had been dissolved and the pro- 
perty, thereafter, did not vest in the 
members of the Society in view of the 
provisions of the Act of 1860. In 
these circumstances, it was held that 
no one could complain that his right 
to property under Article 31 -or 
right to hold the property under Arti- 
cle 19 (1) (f) had been violated by the 
impugned Act. In the present case, 
the applicability of Article 19 (1) ® 
is being considered by us on the as- 
sumption that the old Society still - 
exists as it was and, yet,.all its pro- 
perties have been transferred to the 
Sammelan. If the Society still exists, 
so does its Governing Body in whom 
the property of the Soriety vested. 
The Act, thus, deprives the members 
of the Governing Body of the property. 
which still continued to vest in them 
in spite of the passing of the Act. This 
total deprivation of property, instead 
of regulating the management of the 
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affairs of the Society or its properties, 

` cannot clearly be justified as a reason- 
able restriction in public interest. . It 
is true that, at the time when the 
' Act was passed, litigation was going-on 
between the members of the Society, 
and the affairs of the Society were 
probably in a mess. The remedy, 
however, could not lie in depriving the 
Society of its property altogether. 
Reasonable restrictions could have 
_ been imposed so as to ensure the pro- 
per preservation of the property of the 
Society and its proper management. 
If the law is passed not merely for en- 
suring proper management and ad- 
ministration of the property, but 
for totally depriving the persons, in 
whom the property vested, of their 
right to hold the property, the law 
cannot be justified as a reasonable 
restriction under Article 19 (5). Con- 
sequently, even on this alternative 
position taken up by counsel for the 
respondents, the Act cannot be held to 
be valid. 


ii. As a result, the petition 
and the appeal are both alowed with 
costs. The Act is declared to be in- 


valid, so that there will be restraint on ` 


the concerned bodies, including the 
Union Government, from taking or 
continuing any action- under the Act. 
There will be one hearing fee. 
Petition and appeal allowed. 


AIR 1971 SUPREME COURT 974 
(V 58 C 195) 
(From: Madhya Pradesh)* 
S. M. SIKRI, C. J., G. K. MITTER, 
K. 8. HEGDE, 
P. JAGANMOHAN REDDY AND 
V. BHARGAVA, JJ. 

Lalji Raja and Sons, Appellant v. 
Firm Hansraj Nathuram, Respondent. 
r oe Appeal No. 2427 of 1966, D/- 

3-2-19 

a. Gal P. C. (1908), Section 2 
. (5) and (6) — A decree passed by 
Bankura Court in West Bengal in 
1949 cannot be considered as a foreign 
decree vis-a-vis the Court at Morena 
in the former Madhya Bharat State 
for purposes of the Code — Bankura 
Court is neither a foreign Court nor 
its judgment a foreign judgment — 


*(Misc. Appl. No. 20‘of 1964, D/- 27-8- 
1964 — Madh Pra.) 


CO/CO/A950/71/KSB/P 


ALR. 


(Mise. App. No. 20 of 1964, D/- 21-8- 
1964 (M. P.), Reversed). (Para 8) 


(B) Civil, P. C. (1908), Section 13 
— Even a decree which is pronounced 
in absentem by a foreign Court is 
valid and executable in the country of 
the forum by which it was pronounce- 
ed when authorised by special legisla- 
tion — (X-ref:— International Law 
(Private)) — (1894) 21 Ind- App 171, 
Rel. on. _ (Para 12) 

{C) Civil P. C. (1908), Section 38 
— An ex parte decree passed in 1949 
by Bankura Court in West Bengal in 


a personal action against a resident - 


of Morena in former Madhya Bharat 
State is valid where the cause of 


‘action had arisen within the jurisdic- 


tion of Bankura Court and the notice 
of suit was served on him — Such a 
decree can be transferred to Morena 
Court for execution after the Indian 
Civil P. C. was made applicable to 
Madhya Bharat in 1951 — (X-ref:— 
Sections 2 (12), 20 (c), 39 and 40) — 
AIR 1963 SC 1180, Relied on; AIR 
1962 SC 1737, Distinguished. 

(Paras 12 to 15 and 20) 
; (D) Civil Procedure Code (Amend- 
ment) Act (1951), Section 20 (1) — 
The non-executability of a ‘decree 
within a particular ‘territory (Madhya 
Bharat) is neither a privilege nor a 
vested right within the meaning of - 
Section 20 (1) {b} — By extension 
of the Code to the whole of India, 
including Madhya Bharat want of 
jurisdiction on part of Madhya Bharat 
Court to execute a decree of British 
Indian Court was remedied — (1922) 
2 KB 422 and (1895) AC 429 and (1969) 
1 All ER 121, Rel. on. (Paras 18, 19) 


(E) Civil P. C. (1908), Section 48 
— Period prescribed by Section 48 (1) 
of the Code’ was a period of limitation 
and was controlled by the provisions 
of Limitation Act (1908) including See- 
tion 14 (2) — (X-ref:— Limitation Act 
(4908), Section 14. (2)). (Case law 
referred). (Para 26) 
Cases Referred: Chronological Paras 
(1969) 1 All ER-121 = 3 WLR 
75, G. Ogden Industries P. Ltd. 
v. Lucas 
(1963) ‘AIR 1963 SC 1180 (V 50) 
= (1963) 2 SCR 619, Hansraj 
' Nathu Ram v. Lalji Raja and 
Sons. of Bankura 1, 14, 15, 31 
(1962) ATR 1962 SC 1737 V 49) 
= (1963) 2 SCR 577, Raj 
Rajendra Moloji Narsingh Rao 
Shitole v. Sri Shankar Saran 
, 3, 12, 14, 16, 29, 31 
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(1958) AIR 1958 Andh Pra 407 
(V 45) =-ILR (1958) Andh Pra 
891, Kishandas v. Indo-Carnatic 
Bank Ltd. 29 31 
(1955) ATR 1955 Cal 269 (V 42) 
= 59 Cal WN 695, Amarendra 
Lal v. Manindra Nath 
(1953) AIR 1953 Orissa 13 (V 40) 
= ILR (1952) Cut 522, Krishna 
Chandra v. Siva Paravatamma 
(1952) AIR 1952 Mad 186 (V 39) 
= ILR (1952) Mad 421, Kanda- 
swami Pillai v. Kannappa Chetty 26 


(1944) AIR 1944 Nag 155 (V 31) 
= TLR (1944) Nag 259, Sitaram 
v. Chunnilalsa 

(1943) AIR 1943 Bom 164 (V 30) 
= 45 Bom LR 234, Ramgopal 
v. Sidram 


(1939) AIR 1939 All 403 (V 26) 
= ILR (1939) All 647, Durg 
v. Pancham 

(1922) 2 KB 422 = 91 LJ (KB) 
875, Hamilton Gell v. White 

(1895) 1895 AC 425 = 64 LJPC 
167, Abbat v. Minister for Lands 19 

(1894) 21 Ind App 171 = ILR 
22 Cal 222, Sirdar Gurdyal 
Singh v. Raja of Farid Kate 11, 29 


M/s. S. C. Majumdar and R. K. 
Jain, Advocates, for Appellant; Dr. 
W. S. Barlingay, Sr. Advocate, (M/s. 
Ramesh Malik and Ganpat Rai, Acvo- 
cates, with him), for Respondent. 

The following Judgments of the 
Court were delivered by ; 


HEGDE, J. (with Sikri, 
Mitter and Bhargava JJ.): — is 
an execution appeal. The decree- 
holders are the appellants herein. 
This case has a long and chequered 
history. The decree-holders obtained 
a decree against the respondents in 
the Court of Sub-Judge, . Bankura 
(West Bengal) for a sum of over 
Rs. 12,000/-, on December 3, 1949. On 
March 28, 1950 they applied to the 
Court which passed the decree to 
transfer the decree together --with a 
certificate of non-satisfaction to ‘the 
Court at Morena in the then State of 
Madhya Bharat for execution. It was 
ordered accordingly. The execution 
proceedings commenced in the Court 
of Additional District Judge at Morena 
on September 21, 1950 (Money Execu- 
tion Case No. 8 of 1950). The judg- 
ment-debtors 
on the ground that the Court hac no 
jurisdiction to execute the same as the 
decree was that of a foreign Court and 
that the same had been passed ex 


26 


26 


26 


26 


26 
19 


C. J., 
This 


resisted the execution — 
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parte. The Court accepted that con- 
tention and dismissed the execution 
petition on December 29, 1950. On 
April 1, 1951 the Code of Civil Proce- 
dure (Amendment) Act, (Act II of 1951) 
came into force. As a result. of that 
the Code of Civil Procedure (in short 
the ‘Code’) was extended to the for- 
mer State of Madhya Bharat as well 
as to various. other places. Meanwhile 
the decree-holders appealed against the 
order of the learned Additional Dis- 
trict Judge, Morena dismissing the ex- 
ecution petition, to the High Court of 
Madhya Pradesh.. The Madhya Pra- 
desh High Court allowed their appeal. 
As against that the judgment-debtors 


- appealed to this Court. This Court 


allowed the appeal of the judgment- 
debtors and restored the order of the 
learned Additional District Judge, Mo- 
rena. The decision of this Court 
is reported in Hansraj Nathu Ram v. 
Lalji Raja and Sons of Bankura, (1963) 
2 SCR 619 = (AIR 1963 SC 1180). 
Therein this Court ruled that the trans- 
fer ordered by the Bankura Court was 
without jurisdiction as on that date 
‘the Code’ did not apply to the Morena 
Court. This Court held that Morena 
Court not being a Court to which ‘the 
Code’ applied, the decree could not 
have been transferred to it. It fur- 
ther held that Sections 38 and 39 of 
‘the Code’ did not afford justification 
for such a transfer. It may be noted 
that at the time the Bankura Court 
ordered the.transfer of the decree, the 
Morena Court was governed by the 
Indian Code of Civil Procedure as 
adapted by the Madhya Bharat Adap- 
tation Order, 1948. In other words it 
was governed by a law passed by the 
then Madhya Bharat State. In the 
course of its judgment this Court ob- 
served that. under ‘the Code’ 
decree can be executed by a Court 
which passed the decree or to which 
it was transferred for execution and 
the decree which could be transferred 
has to be a decree passed under the 
Code and the Court to which it could 
be transferred has to. be a Court 
which was governed by the Indian 
Code of Civil Procedure”. The first 
stage of the execution proceedings 
came to an end by the decision of this 
Court rendered on April 30, 1962. 


2. On February 15, 1963, -the 
decree-holders filed another execution 
case before the Bankura Court. There- 
in they prayed for the transfer of the 
decree again to the Morena Court for 
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execution. As noticed earlier, by that 
time ‘the Code’ had been extended to 
the Madhya Bharat State which later 
became a part of the State of Madhya 
Pradesh. The Bankura Court again 
ordered the transfer of the decree to 
the Morena Court. The execution pro- 
ceedings were started afresh in the 
Morena Court on August 31, 
(Execution Case No. 1 of 1963). The 
judgment-debtors resisted the execu- 
tion on various grounds viz., (a) that 
it is barred by res judicata in view of 
the decision of this Court referred to 
earlier: (b) that it is barred by Sec- 
tion 48 of ‘the Code’; (c) that it is 
- barred by limitation and (d) that the 
decree is not executable as itis a 
decree of a foreign Court. 


3. The learned Additional Dis- 
trict Judge rejected * the objections 
raised by the judgment-debtors., The 
judgment-debtors appeals against that 
order to the High Court of Madhya 
Pradesh. The High Court agreed with 
the executing Court that the execu- 
tion petition is neither barred by res 
judicata nor by Section 48 of ‘the 
Code’, nor is there any bar of limita- 
tion but it disagreed with that Court 
and held that the decree was not exe- 
cutable as the Court which passed the 
decree was a foreign Court. In arriv- 
ing at that conclusion it purported to 
rely on the decision of this Court. in 
Raj Rajendra Sardar Moloji Narsingh 
Rao Shitole v. Sri Shankar Saran, 
(1963) 2 SCR 577 = (AIR 1962 SC 
1737). Aggrieved by that decision, the 
decree-holders have brought this ap- 
peal by special leave. 


4. From the contentions 
advanced before us, two questions 
arise for decision. They are (1) whe- 
. ther the decree under execution is 
not executable by Courts situate in 
the area comprised in the former 
State of Madhya Bharat and (2) whe- 
ther the decree is barred by Section 
48 of ‘the Code’. 


5. The contention of the judg- 
ment-debtors -is that the decree under 
execution being a decree of a foreign 
Court is a nullity qua the Courts in 
the former State of Madhya Bharat 
and therefore the same is not execut- 


able in the Morena Court. According. 


to the decree-holders-the decree in 
question is not a decree of a foreign 
Court as contemplated by ‘the Code’ 
and the Court to which the decree is 
. transferred for execution namely the 


1963 


Morena Court is a ‘Court’ as contem- 


plated by Sections 38 and 39 of ‘the © 


Code’ and therefore there can be no 
valid objection to its execution in the 
Morena Court. Before referring to the 
decided cases on the point it is neces- 
sary to read the relevant provisions 
of ‘the Code’ as the execution is sought 
in accordance with provisions therein. 


6. ‘Foreign Court’ is defined in 
Section 2 (5) of ‘the Code’. That 


definition as it stood on the date the 
decree under execution was passed 
read thus: A 

* “foreign Court” means a Court 
situate beyond the limits of British 
India which has no authority in 


- British India and is not established or 


continued by the. Central Govern- 
ment”, 


7. A new definition of “foreign 
Court” was substituted by the Code of 
Civil Procedure (Amendment) Act, II 
of 1951. That definition reads: 

* foreign Court” means a Court 
situate outside India and not establish- 
ed or continued by the authority of 
the Central Government”, 


- 8. Whether we take the earlier 
definition or the present definition into 
consideration the Bankura Court can- 
not be considered as a “foreign Court” 
within the meaning of that expression 
in: ‘the Code’. Foreign judgment is 
defined in ‘the Code’ as the judgment 
of ‘a foreign Court’. (Section 2 (6) of 
‘the Code’). Hence the decree under 
execution cannot be considered as a 
pee decree for the purpose of the 

ode. 


9. Section 13 of ‘the Code’ pro- 
vides that “A foreign judgment shall 
be conclusive as to any matter there- 
by directly adjudicated upon between 
the same parties or between parties 
under whom they or any of them 
claim litigating under the same title 


(b) where it has not been given on 
the. merits of the case”. 


10. The judgment with which 
we are concerned in this case was an 
ex parte judgment. The Bankura 
Court had no jurisdiction over the 
judgment-debtors. The judgment- 
debtors did not submit themselves to 
the jurisdiction of that Court though 
they were served with a notice of the 
suit. Hence if the Bankura Court can 
be considered as a foreign Court then 
Section 13 (b) would have come to the 
rescue of the judgment-debtors and it 
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would have enabled them to plead 
that the judgment in question was not 


conclusive and consequently the decree - 


js not binding against them. But as 
the judgment in question cannot be 
considered as a-judgment of a foreign 
Court, they can take no _ assistence 
from Section 13 (b). But  assistence 
was sought to be taken from Sec- 
tion 13 (d) which says that the foreign 
judgments are not conclusive “where 
the proceedings in which the judg- 
ment was obtained are opposed to 
natural justice”. It was urgec on 
behalf of the judgment-debtors that as 
the decree under execution was an ex 
parte decree, we must hold that the 
proceedings in which the judgment 
was obtained were opposed to natural 
justice. We are unable to accede to 
this contention. As mentioned earlier, 
the judgment-debtors were served 
with the notice of the suit. They did 
not choose to appear before the Ccurt. 
Hence there is no basis for the con- 
tention that any principle of natural 
justice had been contravened. Fur- 
ther as held earlier the judgmen: in 
question is not a foreign judgmert. 


11. Reliance was placed on 
Private International Law in- suport 
of the contention that in a personal 
action, a decree pronounced in 
absentem by a foreign Court, to the 
jurisdiction of which the defendant 
had not in anyway submitted himself 
is an absolute nullity. It was urged 
that the Bankura Court had no jtris- 
diction over the judgment-debtors and 
therefore the decree passed being one 
pronounced in absentem is a nullity. 
In support of this contention reliance 
was placed on the decision of the 
Judicial Committee in Sirdar Gurdyal 
Singh v. The Rajah of Faridkote, 
(1894) 21 Ind App 171. Therein the 
Judicial Committee observed: 


“In a personal action, to waich 
none of these causes of jurisdiction 
apply, a decree pronounced in absen- 
tem by a foreign Court, to the juris- 
diction of which the Defendant has 
not in any way submitted himself, is 
by International Lawy an absolute 
nullity’... : 

But the Board qualified those obser- 
vations by the following words: 

“He is under no obligation of any 
kind to obey it; and it must be regard- 


‘ed as a mere nullity by the Courts of 


every nation except (when authorised 
by special local legislation) in the 
1971 S. C./62 V G—lt 


country of the forum by which it was 
pronounced”. 


12. The above remarks of the 
Board indicate that even a decree 
which is pronounced in absentem by 
a foreign Court is valid and execut- 
able in the country of the forum by 
which it was pronounced when auth- 
orised by special local legislation. A 
decree passed by a foreign Court to 
whose jurisdiction a judgment-debtor 
had not submitted is an absolute 
nullity only if the local legislature 
had not. conferred jurisdiction on the 
domestic Courts over the foreigners 
either generally or under specified cir- 
cumstances. Section 20 (c) of ‘the 
Code’ confers jurisdiction on a Court 
in India over the foreigners if the 
cause of action arises within the juris- 
diction of that Court. Hence the 
observation of the Board quoted in 
some of the decisions of the Courts in 
India including the decision of this 
Court in Shitole’s case, (1963) 2 SCR 


577 = (AIR 1962 SC 1737) (supra) 
that such a decree is an ‘absolute 
nullity’ may not be apposite. It may 


be more appropriate to say that the 
decree in question is nct executable 
in Courts outside this country. The 
board itself had noticed that this rule 
of Private International Law is subject 
to special local legislatior.. Clause (e) 
of Section 20 of ‘the Code’ provided 
at the relevant time and still provides 
that subject to the limitations men- 
tioned in the earlier ‘sections of ‘the 
Code’, a suit can be instituted in a 
Court within the local limits of whose 
jurisdiction the cause of action, wholly 
or in part, arises. There is no dispute 
in this case that the cause. of action. 
for the suit which led up to the decree 
under execution arose within the 
jurisdiction of Bankura Court. Hence 
it must be held that the suit in ques- 
tion was a properly instituted suit. 
From that it follows that the decree 
in question is a valid decree though 
it might not have been executable at 
one stage in Courts in the former 
Indian States. 

13. This takes us to Ss. 38 and 
39 of ‘the Code’. Section 38 provides 
that a decree may be executed either 
by the court which passed it, or by 
the court to which it is sent for execu- 
tion. Section 39 (1) to the extent it 
is material for our present purpose 
prescribes: ; 

“The Court which passed a decree 
may, on the application of the decree- 
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holder, send it for execution to another 
Court — 


(a) if the person against whom 
the decree is passed actually and 
voluntarily resides or carries on busi- 
ness, or personally works for gain 
within the local limits of the pees 
tion of such other Court. 

Section 40 prescribes: 

“where a decree is sent for execu- 
tion in another State, it shall be sent 
to such Court and executed in such 
manner as may be prescribed by rules 
in force in that State.” 


14. . Rules are defined in 5S. 2 
(12) as meaning Rules and Forms con- 
tained in the Ist Schedule or made 
under S. 122 or S. 125 of ‘the Code’. 
On a combined reading of Ss. 2 (12), 
38, 39 and 40, it follows that a decree 
can be transferred for execution only 
to a court to which ‘the Code’ applies. 
This is what was ruled by this Court 
in (1963) 2 SCR 619 = (AIR 1963 
SC 1180) (supra). But by the date 
the impugned transfer was made, 
‘the Code’ had been extended to the 
whole of India. In fact the court to 
which the decree was transferred is 
mow an entirely new court in the eye 
ofthe law—see the decision of this 
Court in Shitole’s case, (1963) 2 SCR 
577 = (AIR 1962 SC 1737) (supra). 

15. From the foregoing discus- 
sion, it follows that the decree under 
execution is not a foreign decree and 
its transfer to the Morena court is in 
accordance with the provisions of ‘the 
Code’. That being so, the decree 
under execution satisfies the dictum 
of this Court in (1963) 2 SCR 619 = 
(AIR 1963 SC 1180) (supra) that; 

“a decree can be executed by a 
court which passed the decree or to 
which it was transferred for execution 
and the decree which could be trans- 
ferred has to be a decree passed under 
the Code and the Court to which it 
could be transferred has to be a Court 
which was governed by the Indian 
` Code of Civil Procedure.” 


16. It was next urged on be- 
half of the judgment-debtors that in 
view of the decision of this Court in 
Shitole’s case, (1963) 2 SCR 577 = 
(AIR 1962 SC 1737) (supra) we must 
hold that the decree is a nullity and 
that it cannot be executed at all in the 
courts situate in the former State of 
Madhya Bharat. In Shitole’s case, 
41963) 2 SCR 577 = (AIR 1962 SC 1737) 
(supra) this Court. was called upon to 


A.LR. 


consider a converse case. Therein the 
decree under execution was one pass- 
ed by a court in Gwalior State in a 
suit instituted in May 1947. The defen- 
dants were the residents of U. P. They 
did not appear before the Gwalior 
Court though served with the notice 
An ex parte decree was passed against 
them in November, 1948. On Septem- 
ber, 1951, the Gwalior court transfer- 
red the decree for execution to Allaha- 
bad and on October 16, 1951, the 
decree-holder filed an application for 
execution of the decree before the 
Allahabad court. The judgment-debtors 
contended that the decree being 
a decree of a foreign court to whose 
jurisdiction they had not submitted, 
was a. nullity and the execution appli- 
cation in respect thereof was not main- 
tainable. That contention was accept- 
ed by this Court. It may be noted that 
the Gwalior Court was not a court 
constituted under the provisions of 
‘the Code’. It was admittedly a foreign 
court for the purpose of any proceed- 
ings under ‘the Code’. The ratio of 
that decision is wholly inapplicable to 
the present case. The question whe-. 
ther a decree is a foreign decree or 
whether it can be transferred to 
another court for. execution has to be 
judged by the provisions of ‘the Code’. 

17. It was next contended that 
in view of S. 20 el. (1) of ‘the Code’ of 
Civil Procedure (Amendment) Act, 
1951 by which the Code is extended to 
Madhya Bharat and other areas, the 
judgment-debtors’ right to resist the 
execution of the decree is protected. 
Section 20 (1) of the Act deals with 
Repeals and Savings. That section to 
the extent relevant for our present 
purpose reads: 

“If, immediately before the date 
on which the said Code comes into 
force in any part B State correspond- 
ing to the said Code, that law shall 
on that date stand repealed. 

Provided that the repeal shall not 
affect — 

(b) any right, privilege, obligation 
or liability acquired, accrued or incur- 
red under any law so repealed..... 
as i this Act had not been passed.” 

This provision undoubted- 
Iy Ren the rights acquired and 
privileges accrued under the law re- 
pealed by the amending Act. There- 
fore the question for decision is whe- 
ther the non-executability of the 
decree in the Morena court: under the 
law in force in Madhya Bharat before 
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the extension of ‘the Code’ can be said 
to be- a right accrued under the re- 
pealed law. We do not think that even 
by straining the language of the pro- 


vision it can be said that the non-exe-. 


cutability of a decree within a par- 
ticular territory can be considered 
as a privilege. Therefore the aly 
question that we have to consider is 
whether it can be considered as a 
‘tight accrued’. within the meaning of 
S. 20 (1) (b) of the Code of Civil Fro- 
cedure (Amendment) _Act, 1951. In the 
first place, in order to get the- benefit 
of that provision, the non-éxecutabi- 
lity of the decree must be a right and 
secondly it must be a right that nad 
accrued from the provisions of the re- 
pealed law. It is contended on behalf 
of the judgment-debtors that when the 
decree was passed, they had a righ: to 
resist the execution of the decree in 
Madhya Bharat in view of the provi- 
sions of the Indian Code of Civil Pro- 
cedure (as adapted) which was in force 
in the Madhya Bharat at that time and 
the same is a vested right. It was iur- 
ther urged on their behalf that that 
right was preserved. by Section 20 (1) 
(b) of the Code of Civil Procecure 
Amendment Act, 1951. It is difficult 
to consider the non-executability of 
the decree in Madhya Bharat es a 
vested right.of the judgment-debtors. 
The non-executability in question per- 
tains to the jurisdiction of cerczain 
courts and not to the rights of the 
judgment-debtors. Further the rəle- 
vant provisions of the Civil Procecure 
Code in force in Madhya Bharat did 
not confer the right claimed by the 
judgment-debtors. All that has kap- 
pened in view of the extension of the 
Code’ to the whole of India in 1951 is 
that the decrees which could have been 
executed only by courts in British 
India are now made executable in the 
whole of India. The change made is 
one relating to procedure and jurisdic- 
tion. Even before ‘the Code’ was ex- 
tended to Madhya Bharat the decre2 in 
question could have been execrted 
either against the person of the judg- 
ment-debtors if they had happened to 
come to British India or against an of 
their properties situate in British 
India. The execution of the decree 
within the State of Madhya Bharat was 
not permissible because the arm. of 
the Code’ did not reach Madhya 
Bharat. It was the invalidity of the 
order transferring the decree to the 
Morena court that stood in the war of 
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the decree-holders in executing their 
decree in that court. on the earlier oc- 
casion and not because of any vested 
rights of the judgment-debtors. Even 
if the judgment-debtors had not object- 
ed to the execution of the decree, the 
same could not have been executed by 
the court at Morena on the previous 
occasion as that court was not proper- 
ly seized of the execution proceedings. 
By the extension of ‘the Code’ to 
Madhya Bharat, want of jurisdiction 
on the part of the Morena court was 
remedied and that court is now made 
competent to execute the decree, 


19. That a provision to preserve 
the right accrued under a repealed Act 
“was not intended to preserve the 
abstract rights conferred by the re- 
pealed Act. . . It only applies to spe- 
cific rights given to an individual upon 
happening of one or the other of the 
events specified in statute’: see Lord 
Atkin’s observations in Hamilton Gell 
v. White, (1922) 2 KB 422. The mere 
right, existing at the date of repealing 
statute, to take advantage . of provi- 
sions of the statute repealed is not a 
“right accrued” within the meaning of 
the usual saving clause: see Abbot v. 
Minister for Lands (1895) AC 425 and 
G. Ogden Industries Pvt. Ltd. v. Lucas|| 
(1969) 1 All ER 121. 


20. From what has an said 
above, it follows that the view taken 
by the High Court that the decree in 
question is a nullity qua the Morena 
court cannot be accepted as correct. 
The decree in question is neither a 
‘foreign decree’ as contemplated by 
‘the Code’ nor its transfer to the More-; 
na court impermissible under ‘the 
Code’. By the provisions of ‘the Code’ 
the Morena court is required to pro- 
ceed with the execution unless there is 
any valid objection. 


21. We now come to the ques- 
tion whether the execution is barred 
by S. 48 of ‘the Code’. (That section 
was repealed in 1963). Both the exe- 
cuting court as well as the High Court 
have taken the view that on the facts 
of this case, the limitation prescribed 
in S. 48 of ‘the Code’ is extended under 
S. 14 (2) of the Limitation Act, 1908. 
Both those courts have concurrently 
come to the conclusion that the previ- 
ous execution proceedings had been 
prosecuted by the decree-holders with 
due diligence and with gcod faith and 
the same became infructuous in view of 
the fact that the Morena Court had no 
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jurisdiction to proceed with the execu- 
tion. The finding that the previous 
execution proceedings were carried on 
with due diligence and. good faith and 
that the same became infructuous for 
want of jurisdiction on the part of the 
Morena court was not challenged 
before us. But it was urged on behalf 
of the judgment-debtors that S. 48 
prescribed a bar and not a period of 
limitation and consequently the decree- 
holders cannot take the benefit of sec- 
tion 14 (2) of the Limitation Act. It is 
necessary to examine the correctne 
of this contention. - E 

22. Section 48 read thus: ` 

*(1) Where an application to exe- 
cute a decree not being a decree grant- 
ing an injunction has been made, no 
order for the execution of the same 
decree shall be made upon any fresh 
application presented after the expira- 
tion of 12 years from — 


(a) the date of the decree sought 
to be executed, or, : 
(Contd. on Col. 2) 
“Description of Period of 
application. Limitation. 
To enforce a judgment, Twelve 
decree or order of any Court yearse 


established by Royal Charter in 
the exercise of its ordinary 
original civil jurisdiction or an 
order of the Supreme Court, 


(b) where the decree or any sub- 
sequent order directs any payment of 
money or the delivery of any property 
to be made at a certain date or at re- 
curring periods, the date of the de- 
fault in making the payment or deli- 
very in respect of which the applicant 
seeks to execute the decree. ; 


""(2) Nothing in this section shall be 
deemed — .- a 


(a) to preclude the Court from 
ordering the execution of a decree upon 
an -application presented after the 
expiration of the said term of twelve . 
years, where the judgment-debtor has, - 
by fraud or force, prevented the execu- ` 
tion of the decree at some time within 
twelve years immediately before the 
date of the application; or 


i (b) to limit or otherwise affect the 
operation of article 183 of the First 


p a e to the Indian Limitation Act, 


23. Article 183 of the Indian 
Limitation Act, 1908 read thus: 


Time from which period 
begins to run. 
- When a present right to enforce the judgment, 
decree or order accrues to some person capable of 


. Teleasing the right : 


Provided that when the judgment, decree or 
Order has been revived, or some part of the princi- 
pal money” secured thereby or some interest on 
such money has been paid, or some acknowledg- 
ment of the right thereto has been given in writin 
signed by the person liable to pay such principa 
Or interest or his agent, to the person entitled 
thereto or his agent, the twelve years shall be 


_ computed from the date of such revivor, payment 


24. At this stage it is also 
necessary to read Art. 181 of the Limi- 
tation Act of 1908. That Article pres- 
cribed that an application for which no 
period of limitation is provided elsé- 
where in the Schedule to the Limita- 
tion Act, 1908 or by S. 48 of the Code, 
the period of limitation is three years 
and that period begins to run when the 
right to apply accrues. Article 182 of 
that Act provided that for the execu- 
tion of a decree or order of any Civil 


Court not provided for by article 183. 


or by S. 48 of ‘the Code’, the period 
of limitation is three years or where 
a certified copy of the decree or order 
has been registered. — six years. The 
time from which the period was to run 
is set out in the 3rd column of the 


Schedule. l 
25. The argument advanced on 
- behalf of the judgment-debtors is that 


or acknowledgment or the latest of such revivors 
payments or acknowledgments, as the case 
may be.” 


S. 48 is a self-contained Code and tħe 
period prescribed therein is a bar and 
not a period of limitation and hence 
the decree-holders cannot take the 
benefit of S. 14 (2). In support of this 
argument reliance is placed on sub- 
section 2 (a) of S. 48 of ‘the Code’. That 
sub-section undoubtedly lends some 
support to the contention of the judg- 
ment-debtors. It indicates as to when 
the period prescribed under S. 48 (1) 
can be extended. By implication it 
can be urged that the period prescribed 
under S. 48 (1) of the Code can only 
be extended under the circumstances 
mentioned in that clause and not 
otherwise. But in assessing the cor- 
rectness of that contention we have to 
take into consideration cl: (b) of sub- 
section (2) of S. 48 of ‘the Code’ as 
well as Arts. 181 and 182 of the Limi- 
tation Act, 1908. These provisions 
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clearly go to indicate that the period 
prescribed under S. 48 (1) of ‘the Code’ 
is a period of limitation. This conclu- 
sion of ours is strengthened - by the 


subsequent history of the ` legisletion. - 


By the Limitation Act 1963, S. 43 of 
‘the Code’.is deleted. Its place has 
now been taken by Art.. 136 of ‘the 
Limitation Act of 1963. f 


26. -At one stage, there was 
considerable conflict of . judicial opi- 
nion as to whether S. 48 is controlled 
by the provisions of the Limitatior Act 
1908. But the High Courts which had 
earlier taken the view that S. 48 pres- 
cribes a bar and not limitation have 


snow revised their opinion. The opi- 


nion amongst the High Courts is now 
unanimous that S.. 48 of ‘the Coce’ is 
controlled by the previsions of the 
Limitation Act, 1908—see Kandaswami 
Pillai v. Kannappa Chetty; AIR 1952 
Mad 186 (FB) Durg v. Pancham ILR 
(1939) All 647 = (AIR 1939 All 403) 


‘Sitaram v. Chunnilalsa, ILR (2944) 
Nag 250 = (AIR -1944 Nag -155) 
Amarendra v. Manindra, AIR 1955 


Cal 269 Krishna Chandra v. Paravata- 
mma, AIR 1953 Orissa 13 and Ram- 
gopal v. Sidram, AIR 1943 Bom 134. 

27. We are of the opinion that 
the ratio of the above decisions cor- 
rectly lay down the law. That apart, 
it would not be appropriate to unsettle 
the settled position in law. 


28. For the reasons mentioned 
above this appeal is allowed anc the 
order of the High Court is 
and that of the trial court restored. 
The executing court is directed to pro- 
ceed with the execution. The respon- 
dents shall pay the costs of the ap- 
pellants both in this Court as well as 
in the High Court. 


P. JAGANMOHAN REDDY, Jz 29. 
I agree with my learned brother 


‘Hegde J., that the Appeal shoulc be 


allowed. In the case of Kishendas v. 
Indo Carnatic Bank Lid. AIR 1958 
Andh Pra 407, I had while delivering 
the Judgment of the Bench expressed 
certain views which may appeaz> . to 
conflict with the view now taken. In 
that case the executability of a dacree 
passed by the Madras High Court in 
1940 by the City Civil Court Hydera- 
bad on the ground of its being. a 
foreign decree was called in question. 
The Respondent went into liquidation 
and a liquidator was appointed br the 
original side of Madras High Court. 


.The liquidator filed an application 


set aside - 


Lalji Raja & Sons v. Hansraj Nathuram [Prs. 25-29] S. C. 981 


under Section 191 of the Indian Com- 
panies Act for the recovery of a sum of 
Rs. 1375 from the Appellant who was 
asubject of H. E. H. the Nizam and 
a resident of Hyderabad on account of 
unpaid calls and the Court passed an 
ex parte decree on 15-8-1940 against 
the Appellant. The liquidator filed an 
execution ‘petition in that Court pray- 
ing for a transfer of the decree to the 
City Civil Court Hyderakad which was 
ordered on 15-3-1951 when the Hyde- 
rabad Civil Procedure Code was in 
forte in the Hyderabad State, under 
which the decree of the Madras High 
Court would be a foreign: decree and 
the only way in which the liquidator 
could recover the decretal amount 
was by filing a suit on that deeree. No 
doubt the Madras High Court could 
not on that date ie. 15-3-1951 pass an 
order directing the transfer of the 
decree as it was to a Court which was 
not governed by the Indian Civil Pro- 
cedure Code (hereinafter called the 
Code) nor on that date were there any 
reciprocal arrangements for executing 
those decrees in the Hyderabad State. 
Madras High Court could not therefore 
transfer a decree passed by it for exe- 
cution to a Court which did not satisfy 
the provisions of Sections 43 to 45 on 
that date. It did not also appear from 
the facts.of that case whether any 
notice was served on the Appellant but 
following the decision of the majority 
ofthe High Courts in this Country and 
also relying on the observations of 
their Lordships of the Privy Council in 
(1894) 21 Ind App 171 that a decree 

pronounced in absentem by a foreign — 
Court the jurisdiction to which the de- 
fendant has not in any way submitted 
himself is by international law a nulli- 
ty. I also tock the view that the non- 
executability of the decree is to be de- 
termined as on the date on which it 
was passed and that no distinction can 
conceivably be made between the 
decree passed by British Indian Courts 
before the merger or before the In- 
dependence when it was a foreign 
decree and a decree passed by the 
Courts of a native State before the 
Independence or merger—in both cases 
the character of the Judgment would 
be that of a foreign Judgment and if 
it suffers from any want of jurisdic- 
tion or otherwise it will continue to 
be subject to that defect. This Court 
had also expressed a similar view in 
Raj Rajendra Sardar Maloji Narsingh 


Rao Shitole v. Sri Shankar Saran, 
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(1963) 2 SCR 577. = (AIR 1962 SC 


1737) when it held that an ex 
parte decree passed in 1948 by 
the Gwalior Court against resi- 


dents of U. P. who did not appear 
was not executable in Allahabad even 
though the Gwalior Court had trans- 
ferred the decree in October 1957 after 
the Civil Procedure Amendment Act 
IL of 1951 came into force after which 
the Gwalior Court was a Court under 
the Code. It was held by a majority 
that the decree passed by the Gwalior 
Court did not change its nationality 
in spite of subsequent constitutional 
changes or amendments in the Code 
of Civil Procedure, that if a-decree was 
unenforceable in a particular Court at 
the time it was passed it would not 
become enforceable and valid simply 
because of the political changes that 
took place unless there is a specific 
provision to the contrary and that the 
decree being a nullity outside the 
Courts of the United States (Madhya 
Bharat) in the absence of any specific 
provision it could not be enforced in 
the United States (Madhya Bharat). 
Kapur J., speaking for himself, Raja- 
gopala Ayyangar and Mudholkar JJ., 
observed at page 594-595 (of SCR) = 
(at p. 1744 of AIR) thus: 


“It will not be correct to say that 
the decree which was a nullity before 
the Constitution came into force suffer- 
ed only from the defect of enforceabi- 
lity by execution. Section. 13 creates 
substantive rights and is not merely 
procedural and therefore defences 
which were open to the Respondents 
were not taken away by any Constitu~ 
tional changes in the absence of a spe- 
cific provision to the contrary. It is 
erroneous to say therefore that the 
decree of the Gwalior Court was un- 
enforceable when passed because of 
some impediment which the subsequent 
Constitutional changes had removed; 
but that decree suffered from a more 
fundamental defect of being a nullity 
and the rights and liabilities. created 
under it remained unaffected by sub- 
sequent changes”. 

30. The contention „that the 
decree of the Gwalior Court could: be 
executed after its transfer on Septem- 
ber 14, 1951 when the Civil Procedure 
Code came into force throughout India 
by virtue of Act II of 1951 and that 
therefore the Gwalior Court had the 
power to transfer the decree which the 


Allahabad Court had under the law au-. 


thority to execute was also negatived 


ALR. 


for the reason that the “Court which 
made the order of transfer in Septem- 
ber 1951 was then not the Court which 
passed the decree within the meaning 
of Section 39”. Das Gupta J.,. with 
whom Sarkar J., as he then was, con- 
curred, did not ‘find it necessary . to 
deal with the question of foreign 
decree which as he said the Allahabad 
Court rightly considered a nullity. On 
the second and third question he held 
that.Allahabad Court had no power to 
execute the decree under Section 38 of 
the Civil Procedure Code as there was 
no valid transfer to it from ‘the Court 
which passed the decree’ nor did Sec- 
tion 43 of the Civil Procedure Code as 
it stood applied to the execution of that 
decree. 


31. Even though the observa- 
tions in Kishendas’s case, AIR 1958 
Andh Pra 891, find support in the 
above Judgment the- ratio of the deci- 
sion in that case being that the Madras 
Court on the date of. the order could 
not transfer the decree to the Hydera- 
bad Court, the facts of this case how- 
ever do not warrant an application of 
the principles of international law or 
of the decree being a nullity. The ear- 
lier execution proceedings ended. un- 
successfully with the decision in (1963) 
2 SCR 619 = (AIR 1963 SC 1180). It 
was decided in that case, that Morena 
Court not being a Court to which the 
Code applied the decree could not have 
been transferred and that Sections 38 
and 39 of the Code did. not afford 
jurisdiction for such transfer as the 
Morena Court at the time of transfer 
was governed by the Madhya Bharat 
Civil Procedure Code and not by the 
Code. What is relevant in the present 
case is that when the decree-holder 
again applied to the Bankura Court 
for execution of his decree by the 
Morena Court after the decision of this 
Court in Hansraj’s case, both the Court 
that passed the decree and the Court 
ta which it is transferred for execu- 
tion were Courts under the Code, as 
such no question of the Bankura 
decree being a foreign decree or it be- 
ing a nullity could arise. The Morena 
Court on the date when the order of 
transfer of the decree was passed by 
the Bankura Court is not a Court 
governed by the Gwalior law or 
Madhya Bharat law as such the impe- 
diment to executability of the Bankura 
decree no longer exists nor could it be 
considered in the light of Section 20 
(ce) of the Amendment Act II of 1951 as 
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having saved any right or privileges 
under the repealed Procedure Cod2 of 
Gwalior or Madhya Bharat. Whatever 
may be the views expressed in the 
several decisions a view which I was 
also inclined to take in the decision 
referred to, though on the facts of that 
case it may not have been necessary, 
on a further- and fuller consideration I 
agree with great respect with the 
views of my learned brother Hegée J., 
that no question of-a vested right ora 
privilege arises to entitle the Respon- 
dent to challenge the execution pro- 
ceedings in Morena Court. The decree 
granted by Bankura Court was exe- 
cutable by the Courts governed b~ the 
same Code by the Court which passed 
it or by the Court to which it is trans- 
ferred. Once the Code is made appli- 
cable to the whole of India by the 
Amendment Act Il of 1951 the decree 
is no longer a foreign decree qua the 
Morena Court which is a Court tnder 
the Code to which the Bankura Court 
could transfer the decree for execu- 
tion. No doubt in Shitole’s case, (1963) 
2 SCR 577 = (AIR 1962 SC 1787) it 
was observed that Section 13 of the 
Code creates substantive rights and not 
merely procedural and therefore de- 
fences that were open to the Respon- 
dents were not taken away by any 
Constitutional changes but the ratio of 
the decision was that the Gwalior 
Court not being a Court that passed 
the decree after the coming into force 
of Act II of 1951 the Allahabad Court 
could not execute it. - That impedi- 
ment does not exist now in that the 
Bankura Court has transferred the 
decree to a Court under the Code. The 
plea that Section 48 Civil Procedure 
Code presents a bar of _ limitation is 
also not tenable. In the result I agree 
that the Appeal should be allowed as 
directed by my learned brother. i 

Appeal allowed. 
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Kahan Singh v. State (Hegde J.) 


(Pr. 31)-[Prs. 1-2] S. C. 983 


Criminal P. C. (1898), S. 236— 
The defect of framing alternative char- 
ges in circumstances when it was not 
needed at all does not by itself vitiate 
the proceedings—Prejudice to accused 
by framing alternative charges must 
be proved. AIR 1956 SC 116 Rel. on. 
(X-ref. — Section 537). 

Where though alternative charges 
were framed evidence was led solely 
in support of one for which accused 
were convicted and no-prejudice to ac- 
cused was shown, the proceedings. did 
not vitiate. (Para 15) 


Cases Referred: Chronological Paras 

(1956) ATR 1956 SC 116 (V 43)= 
(1955) 2 SCR 1140, Willie (Wil- 
liam) Slaney v. The State of 
Madh Pra. 15 


Mr. D. B. Mukherjea, Sr. Advo- 
cate (Mr. R. L. Kohli, Advocate, with 
him), for Appellants: Mr. Janardan 
Sharma, Advocate, for Respondent. 


The following Judgment of the 
Court was delivered by 

HEGDE, J.: At about 7 am. on 
October 31, 1966, two persons by name 
Moti Ram ‘and Balak Ram were injur- 
ed as a result of an attack on them. 
The attack in question is said to have 
been made when they were on their 
way to the field for cultivation. It is 
said that they fell unconscious at the 
spot itself. When they were being re- 
moved to the hospital, Moti Ram died 
on the way and later Balak Ram died 
in the hospital. The information about 
this offence was laid by P. W. 4, Har- 
nam Das, the brother of the deceased 
Moti Ram at 9-30 am. on the same 
morning at Mullana Police Station 
which is about six miles from the 
scene of occurrence. In that informa- 
tion he accused the appellants as hav- 
ing attacked Moti Ram and Balak Ram. 
He claims to have seen the occurrence 
himself. 

2. During the pendency of the 
investigation of the case one Rattan 
Lal, the brother of the appellant Gopi 
Chand sent a petition tc the Superin- 
tendent of Police, Ambala on Novem- 
ber 5, 1966. Therein he gave out a 
different version of the incident. Ac- 
cording to the version given by him, 
the deceased persons and some of their 
relations attacked the appellants Nos. 1 
to 3, when they were proceeding in a 
cart and that the appellant No. 4, Bhu- 
shan Lal was not present at the.time 
of the occurrence. Therein he further 
stated that appellants Nos. 1 to 3 de- 
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fended themselves by removing the 
cart pegs. The Superintendent of 
Police forwarded this petition to the 
Dy. Superintendent of Police for en- 
quiry. He in turn appears to have 
entrusted the same to the Inspector of 
Police. It is also seen from the evi- 
dence that the Superintendent of Police 
himself went to the locality some days 
later and supervised the investigation. 


3. On January 31, 1967, P. W. 4, 
Harnam Das filed a petition before the 
Judicial Magistrate, Ist Class, Ambala 
Cantt. alleging that the police were 
sabotaging the prosecution case with a 
view to help the accused. The impli- 
ed suggestion in that. complaint was 
that with a view to undermine his 
complaint, the police were distorting 
the version showing that Bhushan Lal, 
appellant No. 4 was not present at the 
occurrence and thereby not only exone- 
rate Bhushan Lal but also condemn 


the evidence adduced in support of his’ 


complaint as being unreliable. | 


4. After ihe investigation the 
police sent up a somewhat curious 
final report. Despite the fact -that the 
complainant’s version that the appel- 
lants including Bhushan Lal had 
attacked the deceased persons was 
supported by other evidence, it was 
recommended in that report that 
Bhushan Lal may be discharged and in 


his place Rattan Ial, the brother of the - 


appellant Gopi Chand, who as seen 
earlier had sent a petition on Nov. 5., 
1967, be included ‘as an accused. At 
the trial of the case no evidence what= 
soever was led against Rattan Lal. 
Therefore the complaint of P. W. 4, 
Harnam Das that the police were 
trying to sabotage the prosecution case 
cannot be dismissed as being frivolous. 

5. Despite the report of the 
police, the learned Magistrate took 
cognizance against all the appellants 
as well as against Rattan Lal. But in- 
stead of framing one consolidated 
charge against all of them, he adopted 
a somewhat novel procedure. He fram- 
ed two sets of alternative charges. In 
the first set he charged the present ap- 
pellants under S. 302 read with S. 34, 
I. P. C. for the murder of Moti Ram 
and Balak ‘Ram respectively; under 
the second set he charged appellants 
Nos. 1 to 3 and Rattan Lal for the 
murder of those very persons. After 
holding a preliminary enquiry, he 
committed the appellants as well as 
Rattan Lal to the court of the Ses- 


-on the morning in question, 
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sions Judge, Ambala for being tried 
under the charges mentioned above. 
6. The learned Sessions Judge 
did not alter the charge which he 
could have and should have. But the 
prosecution adduced evidence only 
against the appellants. No evidence 
whatsoever was led. against Rattan Lal, 
nor even the three court witnesses 
implicated Rattan Lal. The learned 
trial Judge believed the prosecution 
evidence, ‘convicted the appellants 
under S. 302 read with S. 34, I. P. C. 
He acquitted Rattan Lal. For the mur- 
der of Moti Ram all the appellants 


“were sentenced to death but in. the 


charge for the murder of Balak Ram, ` 
appellant Bhushan Lal was sentenced 
to death but the other accused : were 


-sentenced to imprisonment for life 


The death. sentences imposed on them 
were subject to the confirmation by 
the High Court. 

T. As against the decision of 
the learned Sessions Judge, the appel- 
lents went up in appeal to the High 
Court of Punjab and Haryana. The 
learned Sessions Judge sent up the 


_records to the High Court with his 


report for confirmation of the death © 
Sentences imposed on the. appellants. 


-The appeal filed: by. the appellants and- 


the reference made by the learned 
Sessions Judge were heard together by 
a division bench of the Punjab ` and 
Haryana High Court. The division 
bench accepted the prosecution case 
and confirmed the convictions of the 
appellants. But it reduced the sen- 
tence imposed on the appellants to 
imprisonment for life. Thereafter this 


appeal has been ‘brought by special 
leave. 
8. Before proceeding.to con- 


_ Sider the contentions advanced before 


this Court, it:is necessary to set out 
the defence of the appellants. Accord- 
ing to the appellant Bhushan Lal, he 
was not present at the time of the oc- 
currence and that he had been falsely 
implicated in the case.. According to 
the other appellants, when appellant 
Gopi Chand was proceeding in a cart 
he was 
attacked by the déceased persons as 
as well as by two others. Hear- 
ee his cries, appellants No. 2 and 

3 rushed up to the place to rescue 
When they went there they 
attacked by the party of 
the deceased. At that stage they 
defended themselves. In short - their 
plea is one of self-defence. 


were 
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9. From the two versions put 
forward by the prosecution and the ac- 
cused, it is clear that an incident did 
take place at the place and time men- 
tioned in the charge as a result of 
which the two deceased persons receiv- 
ed serious injuries, one of them name- 
ly Moti Ram died very soon after the 
incident and the other Balak Ram on 
November 1, 1966. The medical əvi- 
dence discloses that Moti Ram had 
received as many as 12 injuries, six of 
them were incised wounds and two 
were contusions. One of the contusions 
was in the right eye-brow. Its dimen- 
sion was 4”x1”, That injury had frac- 
tured his skull; the bones of the skull 
were broken into many pieces. The 
Medical Officer who had conduzted 
the post-mortem ‘of Moti Ram was of 
the opinion that primarily the deceas- 
ed must have died as a result of that 
injury. Balak Ram had sustained six 
injuries; three of them were contu- 
sions, one was an incised injury. Fur- 
ther he had a big swelling extending 
from the angle of right mandible up- 
wards above the ear and right sid= of 
the scalp. The post-mortem examina- 
tion disclosed a big haematoma under 
the scalp. The Medical Officer wes of 
the opinion that the death must have 
been the result of shock and haemor- 
rhage due to the two blows given on 
the head of Balak Ram viz. injuries 
Nos. 1 and 5. 


. 10. There is no doubt that doth 
the deceased persons had received 
serious injuries. Both of them must 
have been mercilessly attacked. On 
November 3, 1966, the appellant Bhu- 
shan Lal, Kahan Singh and Gopi Chand 
were also produced for medical əxa- 
mination. ‘On Bhushan Lal, there were 
two minor abrasions. Kahan |. Singh 
had two injuries, one was a contusion 
1/2”x1/6th”’ on the middle of the 
scalp, the other was an abrasion. Gopi 
Chand had nine injuries, three ton- 
tusions and six abrasions. One con- 
tusion was 3/4’’x1/4” on the sealp, 
another 1/2”x1/4” again on the scalp 
and the third was 5/’x}’ on the 
forearm. The injuries sustained by 
the appellants are of very minor 
character. 


id There was bitter enmity 
between the party of the accused and 
the deceased. The accused and the 
deceased persons are close relations. 
Appellant Gopi Chand is the first 
cousin of deceased Moti Ram. As 
observed by the learned Judges of the 
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-the scene of occurrence. 
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High Court when relations fall out, 
the bitterness is all the greater. A 
case and a counter-case was pending 
between the parties under Section 307, 
I. P. C. Both the parties were also 
being proceeded against under Sec- 
tion 107, I. P. C. About five days 
before the occurrence, the party of the 
deceased had purchased the land just 
in front of the house of the appellant, 
Gopi Chand. Appellant Gopi Chand 
wanted to purchase that land. His 
door opened to that land and it is 
admitted by P. W..4 that because of 
the -purchase of the land by his party, 
Gopi Chand might have had to close 
his door. 


12. -The prosecution case, as 
mentioned earlier, was that when the 
deceased persons were proceeding to 
their field for cultivation. they were 
attacked by the appellants; at that 
stage, the deceased persons put up a 
meek defence but they were over- 
powered and done to death. This 
version is supported primarily by the 
evidence of P. W. 4, Harnam Das and 
P. W: 5, Sadhu Singh, P. W. 4 is 
undoubtedly an interested witness. He 
is the brother of deceased Moti Ram. 
But his evidence gets corroboration 
from the First Information given by 
him. It must be remembered that 
that information was given very soon 
after the occurrence and therefore the 
possibility of putting up a false ver- 
sion is remote. P. W. 5 appears to 
be an independent witness. The evi- 
dence of P. Ws. 4 and 5 has been 
accepted as true both by the trial 
Court as well as by the High Court. 
Their evidence receives support from 
a S of P. W. 8, Gobind Ram 

W. 9, Gurcharan Singh. Ac- 
SA to P. W. 9, at about the time 
of the occurrence, he was returning to 
his house afier answering the calls of 
nature. At that time he saw the four 
appellants proceeding to the scene of 
occurrence. At that time the appel- 
lants Kahan Singh and Gopi Chand 
were armed with burchas and Bahadur 
and Bhushan Lal were armed with 
Kulharis; sometime later he came to 
know about the murder of Moti Ram 
and Balak Ram. This witness also 
appears to be an independent witness, 
and his evidence had commended itself 
to the trial Court as well as to. the 
High Court. The evidence of Gobind 
Ram is to the effect that on the morn- 
ing in question he heard cries from 
On hearing 


986 S. C. [Prs. 12-15] Kahan Singh v. State (Hegde J.) 


those cries, he proceeded towards the 
scene. When he had covered about 
four killas, he saw the appellants 
coming from the opposite directions. 
At that time they were all armed. He 
enquired with them as to what had 
happened. They told him that they had 
taught a lesson to Moti Ram and Balak 
Ram. His evidence has also been 
believed by both the Courts. Ordi- 
narily this Court does not reappraise 
evidence already considered by two 
Courts. We have found no reason to 
depart from that rule in this case. 
Apart from pointing out certain minor 
discrepancies in the evidence of these 
witnesses nothing substantial . was 
shown to us to diseredit the evidence 
in the case. The probabilities ‘of the 


ease lend support to the evidence of. 


these witnesses. The party of the.ap- 
pellants must have been smarting at 
the rebuff they received from. the de- 
ceased persons in the matter of 
purchase of land referred to earlier. 
This incident must have added to the 
already existing enmity between them 
and the party of the deceased persons, 
and must have served as an immediate 
provocation. The injuries found on 
the person of the deceased also go to 
indicate that the appellants must have 
been the aggressors. 


13. The three Court witnesses 
examined in the case tried in a some- 
what feeble manner to support the 
case of the appellants. Their evidence 
was mutually contradictory. Each one 
of them had a version of his own and 
further the evidence given by them in 
Court materially differs from the state- 
ments made by them during investiga- 
tion. Hence the trial Court as well as 
the High Court were right in placing 
no reliance on their testimony. The 
Iearned Counsel for the appellants 
made a somewhat hesitant attempt to 
commend their evidence for our ac- 
ceptance. Their evidence 
crepant and the version given” by them 
is basically improbable. : 


14. Some comment was also 
made on the fact that the trial Court 
and the High Court erred in not tak- 
ing into consideration the evidence of 
P. Ws. 6 and 7. It is clear from the 
evidence of these witnesses that they 
had turned hostile to the prosecution. 
The Public Prosecutor was allowed to 
cross-examine them. The trial Court 
and the High Court did not refer to 
this evidence. The contention of Mr. 
Mukherjee was that the trial Court 


is dis- 
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and the High Court sħould have 
attempted to salvage something out of 
their evidence. But there was nothing 
to salvage from their evidence. The 
effect of their evidence is that they had 
not seen the occurrence. ‘Therefore 
there was no question of separating 
the grain from the chaff 


15. The only substantial argu- 
ment advanced on behalf of the appel- 
lants is that the charges under which 
they were tried were defective and 
therefore the trial is vitiated. It is 
true that the trial Court should not 
have framed the alternative charges 
referred to earlier. If it wanted to 
proceed with the case against Rattan 
Lal as well as it should have included 
him along with the other accused and 
framed common.charges. On the facts 
of this case there was no question of 
framing an alternative charge. It is 
not a case: wherein the aid of Sec- 
tion 236, Cr. P. C. could have been 
taken. Ali the same there is abso- 
Iutely no reason to think that the ac- 
cused had been prejudiced by the 
alternative charges mentioned earlier. 
As seen earlier, the prosecution led 
evidence orly in support of the charge 
that the four appellants were responsi- 
ble for the murders of Moti Ram and 
Balak Ram. No evidence whatsoever 
has been led in support of the alter- 
native charges. Counsel for the appel- 
lants was not eble to show us how the 
accused can be said to have been pre- 
judiced by - the alternative charges. 
This Court has ruled in Willie 
(William) Slaney v. ‘The State of 


Madhya- Pradesh, (1955) 2 SCR 1140 = 


(AIR 1956 SC 116); that a mere defect 
in the charge is no ground for setting 
aside a conviction.. Procedural laws 
are designed to subserve the ends of 
justice and not to frustrate them by 
mere technicalities. The object of the 
charge is to give an accused notice of 
the matter he is charged with. That 
does not touch jurisdiction. If the 
necessary information is conveyed to 
him and no prejudice is caused to 
him because of the charges, the ac- 
cused cannot succeed by merely show- 
ing that the charges framed were 
defective. Some decisions were read 
to us showing that if the prosecution 
speaks in discordant voices as to the 
person or persons who are responsi-- 
ble for the offence, that would be a 
ground. for acquitting the accused. It 
is not necessary to refer to those deci- 
sions in view of the decision of this 
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Court in William Slaney’s case, (1955) 
2 SCR 1140 = (AIR 1956 SC 116) 
(supra), the essential question being 
whether the accused were prejudiced 
by the charge. As mentioned ear-ier, 
we are unable to hold that the apel- 
lants in this case were prejudiced by 
the alternative charges referrec to 
earlier. 
16. In the result this appeal 
fails and the same is dismissed. 
Appeal dismissed. 





AIR 1871 SUPREME COURT 9&7 
(V 58 C 197) 

(From: Punjab and Haryana)* 

IL D. DUA, V. BHARGAVA, JJ.. 

Chhotelal, Appellant v. Kewal 
Krishan Mehta, Respondent. 

Civil Appeal No. 1947 of 1967, D/- 
25-2-1971. 

{A) Houses and Rents — East 
Punjab Urban Rent Restriction Act (3 
of 1949), Section 2 (i) — Where clec- 
tric charges are not fixed and can 
only be ascertained at the end of each 
month after the electricity consumed 
is known while rent is payable in 
advance the electricity charges do not 
form part of the Rent — Civil Revi 
sion No. 1058/1966, D/- 20-11-1967 


{Punjab and Haryana High Court), Re-. 


versed; (1966) 68 PLR 431, Distingrish- 
ed. (Para 3) 

(B) Houses and Rents — East 
Punjab Urban Rent. Restriction Act (3 
of 1949), Section 2 (} — Whether a 
fixed amount paid every month as 
electric charges forms part of the Eent. 
(Quaere). (Para 3) 
Cases Referred: Chronological. Faras 
(1966) 68 Pun LR 431 = 1966 Cur 

LJ 422, Hari Ram Jaggi v. 
Des Raj Sethi 1,3 

M/s. R. V. Pillai, M. L. Aggarwal 
and N. K. Aggarwal, Advocates, for 
Appellant; Mr. S. P. Sinha, Sr. Advo- 
cate, (Mr. M. V. Goswami, Advozate, 
with him), for Respondent. 

The following Judgment of the 
Court was delivered by 

BHARGAVA, J.: — This appeal 
by special leave is by a tenant whc has 
been ordered to be ejected or the 


*(Civil Revn. No. 1058 of 1966, D/- 
20-11-1967 — Punj. & Har.) 
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ground that he was in arrears of rent 
for more than three months and did 
not tender them even at the first 
hearing by the Rent Controller of the 
application for ejectment presented by 
the landlord under Section 13 of the 
East Punjab Urban Rent Restriction 
Act Ill of 1949. The High Court of 
Punjab and Haryana in its judgment 
stated that, admittedly, the rent of the 
premises was fixed at Rs. 20/- per 
month and was to be paid in advance 
each month. In addition, the rent of 
the electricity was to be paid separate- 
ly. In dealing with the case, the High 
Court proceeded on the basis that, on 
the date of the application which was 
made on 22nd September, 1964, the 
rent that was in arrears amounted to 
Rs. 400/- calculated @ Rs. 20/- per 
mensem. In addition, Rs. 22.05p were 
due as interest on this amount up to 
that date, and the costs due could be 
taken at the figure of Rs. 25/-. This 
totals to a sum of Rs. 447.05p. It was 
argued that, in addition, a sum of 
Rs. 50/28p was due as electricity 
charges. The amount in deposit, ac- 
cording to the tenant, came to Rs. 469, 
while the various amounts due, men- 
tioned above, made up a total of 
Rs. 497.33p. On these facts, the High 
Court further was of the view that 
the amount due in respect of. electri- 
city charges will certainly form part 
of the rent and, relying on an earlier 
decision of the same Court in Hari 
Ram Jaggi v. Des Raj Sethi, (1966) 68 
Pun LR 431, it held that the deposit 
of Rs. 469/- did not cover the entire 
arrears of rent due, so that the tenant 
was liable to ejectment. On this view, 
the High Court upheld the order of 
the District Judge directing eviction 
of the tenant-appellant. This appeal 
is directed against this order of the 
High Court. 


2. In deciding this case, neither 
the District Judge nor the High Court 
took care to examine the pleadings 
in the application for eviction put 
forward by the landlord-respondent, 
nor did they try to properly interpret 
the rent-note containing the terms of 
the tenancy. In para 1 of the appli- 
cation presented by the landlord, it 
was clearly stated that “the respon- 
dent is a tenant of the petitioner at 
a monthly rent of Rs. 20/-”. There 
was no mention at this stage that 
there was any other amount which 
formed part of the rent. In Clause (c) 
of para. 2, it was stated that “the 
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respondent has installed a separate 
meter without the consent of the peti- 
tioner thereby causing damage to the 
property and has failed to pay the 
electricity charges from January, 1963 
to November, 1963 (when he got a new 
meter) which come to Rs. 50/28np.” 
In this pleading, all that was claimed 
was that the landlord was entitled to 
receive electricity charges from the 
tenant. It was nowhere stated that 
these arrears’ of electricity charges 
formed part of the rent.. Consequently, 
no issue.was framed in the trial Court 
on the question whether the electricity 
charges formed part of the rent or 
not. For the first time, the. appellate 
Court took this point into considera- 
tion and held that the electricity 
charges formed part of the rent. On 
the face of it, there- was no justifica- 
tion for accepting this new point when 


it was not pleaded at all in the origi- 


nal application. Further, even the 
rent note itself makes it clear that the 
electricity charges could not possibly 
form part of the rent. The rent note 
first mentions that the appellant is 
taking on rent the premises “on a 
monthly rent of Rs. 20/-, double of 
Rs. 10/~, for residential purposes, for 
a period of-five months commencing 
from Ist May, 1954”. Thereafter, the 
rent note, as translated in the paper 
book, shows that there was a further 
agreement as under:— 


I shall pay one month’s rent in 
advance and shall remain paying rent 
every month in advance. I shall not 
sub-let the entire or any portion 
thereof. I shall pay the electric 
charges separately. I shall not make 
any alteration 


The agreement to pay the electric 
charges was, thus, separately mention- 
ed. In Urdu, the language in which 
the rent note was scribed, the word 
which has been translated as charges 
was “Kiraya”. It is because of the 
use of this word that the High 
Court seems to have held that the 
electric charges payable were part of 
the rent. It failed to notice that the 
clause itself said that this amount in 
respect of electric charges was to be 
paid separately. Further, this was not 
rent for electric fittings, but was the 
amount payable in respect of actual 
electric energy consumed in each 
month. The amount due for consump- 
tion of electricity each month could 
only be known at the end of that 
month, while, under the earlier clause 
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of the agreement, the rent had to be 
paid in advance. On the face of it, 
therefore, the electric charges for. a 
month could not possibly be paid with 
the rent. These electric charges could 
not, consequently, form part of the 
rent. The charges were further vari- 
able and would depend on the amount 
of electricity consumed. No fixed 
amount was payable in respect of elec- 
tricity charges. If electric charges 
were to be held to be part of the rent, 
it would lead to the inference that 
even the rent of the building was vari- 
able and was different each month. In 
view of these circumstances, it is clear 
that the District Judge and the High 
Court went wrong in proceeding on 
the basis that the electric charges form- 
ed part of the rent and that non-pay- 
ment of electric charges due amounted 
to non-payment of arrears of rent. 


3. As we have mentioned ear- 
lier, the High Court followed the de- 
cision of the same Court in the earlier 
case of Hari. Ram Jaggi, (1966) 68 Pun 
LR 431 (supra). The High Court. failed 
to notice that, in that case, there was a 
fixed amount payable every month as 
electric charges.. We do not consider 
it necessary to express any opinion 
whether, in such a case, the electric 
charges could or could not form part 
of the rent. On the face of it, where 
the electric charges are not fixed and 
can only be ascertained at the end of 
each month, after the electricity con- 
sumed is known, while the rent is pay- 
able in advance, it is clear that the 
electric charges cannot be held to form 
part of the rent. The basis, on which 
that earlier case was decided, does not, 
therefore, exist in the present case. 


4, The High Court has accept- 
ed that the amount in deposit was 
enough to cover arrears of rent, in case 
the electric charges are not treated as 
part of the rent. On this finding, the 
decision of the High Court upholding 
the order of eviction cannot be justifi- 
ed. It, however, appears that the Dis- 
trict Judge had recorded another find- 
ing against the tenant. According to 
the District Judge, there was no deposit 
or tender even of the amount of 
Rs. 46&/-. In the revision before the 
High Court, this finding of the District 
Judge was also assailed by the tenant. 
The High Court did not examine the 


“propriety: or correctness of this find- 


ing. Consequently, it is necessary that 
this aspect of the case should be 
examined by the High Court. 
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5. . Asa result, we set asice the 
order of the High Court dismissing the 
revision, and hold that, in case there 
was a proper deposit or tender ci the 
sum of Rs. 469/- by the tenan:, the 
tenant was not in arrears of rent and 
was not liable to ejectment. The case 
will now- go back to the High Dourt 
for re-hearing of the revision'on the 
question whether this sum of Rs. 469/- 
had been tendered or deposited in ac- 
cordance with law so as to satisfy the 
requirements of Section 13 of Act III 
of 1949. The costs of this-appeal will 
abide the result. 


Order set aside; case emenden. 


AIR 1971 SUPREME COURT 989 . 
(V 58 C 198) 
(From: Madras)* 
S. M. SIKRI, C. J., J. M. SHELAT, 
C. A. VAIDIALINGAM, 
A. N. GROVER AND A. N. RAY, JJ. 
Manali Ramakrishna Mudaliar, 
Appellant v. State of Madras ard an- 
other, Respondents. 
Civil Appeal No. 168 of 1967, D/- 
2-3-1971 . 
(A) Tenancy Laws Madras 
Lease-holds (Abolition and Conversion 
into Ryotwari) Act (27 of 1963). Sec- 
tion 4 —— The Act cannot be challenged 
as unconstitutional on the grourd of 
violation of fundamental rights under 
Articles 19 and 31 as it is completely 
protected by Article 31-A — (X-Ref:— 
Constitution of India, Article 31-4) — 
AIR 1971 SC 161, Followed. (Para 8) 
The Act is a part of an agrarian 
reform. Its provisions relating z0 ac- 
quisition on extinguishment of the 
rights of the intermediate holders fall 
within Article 31-A. (Para 8) 
(B) Tenancy Laws — Madras 
Lease-holds (Abolition and Conversion 
_ into Ryotwari) Act (27 of 1963}, Sec- 
tion 9 — There is no bar to apzalying 
the provisions of the Act to a perticu- 


lar village merely because proce2dings 


under the Land Acquisition Act, 1894 
have been taken in respect of certain 
lands especially when no award of 
compensation has been made ani the 
lands have also not vested in the 
State. (Fara 9) 

The provisions of the Land Acqui- 
sition Act and the Act operate on 


*(Writ Petition No. 1958 of 196, D/- 
24-6-1966 — Mad.) 
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M. R. Mudaliar v. State of Madras 


- enactments 
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different fields. The proceedings 
taken under the Land Acquisition Act 
seek to acquire the entire interest’ of 
everyone in the lands and there is 
no restriction in the right sought to be 
acquired. The lessee will be entitled 
only to that portion of compensation 
which is relatable to his right; and 
other people interested in the land 
will be entitled to the other portion of 
compensation. If the lessee is grant- 
ed, under Section 9 of the Act a 
ryotwari patta, then in respect of those 
lands, he will be entitled to get com- 
pensation under the Land Acquisition 
Act. (Para 9) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 161 (V 58) 

= 1971 SCD 156, Khajamian 

Waké Estates v. State of Madras 8 


Mr. P. Ram Reddy, Sr. Advocate, 
(Mr. A. V. V. Nair, Advocate, with 
him), for Appellant; Mr. S. V. Gupte, 
Sr. . Advocate, (Mr. A. V. Rangam, 
Advocate, with him), for Respondents. 


The following Judgment of the 


. Court was delivered by 


VAIDIALINGAM J.: — This ap- 
peal on certificate, issued under Arti- 
cles 132 (1) and 133 (1) (a) and (c), is 
directed against the judgment and 
order dated June 24, 1966 of the 
Madras High Court in Writ Petition 
No. 1958 of 1965. 

2. The Madras Lease-holds 
(Abolition and Conversion into Ryot- 
wari) Act, 1963 (Madras Act 27 of 
1963), hereinafter to be referred as 
the Act, received the assent of the 
President on December 12, 1963 and 
was ‘published in the Gazette on 
January 1, 1964. The Act extends to 
the lease-holds specified in the 
schedule to the Act. In exercise of 
the powers under Section 1 (3) of the 
Act, the State of Madras in G. O. Press 
No. 311, Revenue, dated February 9, 
1965 notified that the Act shall come 
into force on February 15, 1965. Under 
Section 4 of the Act with effect on 
and from the appointed day, namely, 
February 15, 1965, the lease of every 
lease-hold shall cease and every lease- 
holds including all communal lands 
and parambokes, etc., stood transfer- 
red and vested in the Government free 
of all encumbrances. The Madras 
Irrigation Cess Act and all other 
applicable. to Ryotwari 
lands were also to apply to the lease- 
hold. The expression “leasehold” was 
defined as any village specified in the 
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first Schedule. Under Section 9, on 
and from the appointed day, every 
ryot was entitled to ryotwari patta in 
respect of all his owned lands and the 
lessee was also entitled to a ryotwari 
patta in respect of his owned lands. 
A “lessee” was defined in the Act as 
a person to whom the lease was 
granted by the Government and 
included his heirs, legal representatives 
and assigns. Grant Lyon in Saidapet 
taluk of Chingleput district was one of 
the leasehold villages specified in the 
first Schedule to the Act and as such 
on and from February 15, 1965 it 
stood transferred to the Government 
and vested in them free from all en- 
cumbrances as provided under Sec. 4 
of the Act. The Tahsildar, Saidapet, 
issued a notice to the appellant on 
April 9, 1965 calling upon him to keep 
ready all documents, .accounts, regis- 
ters, pattas, muchilikas, etec., relating 
to the leasehold in respect of Grant 
Lyon in Saidapet taluk. The notice 
also mentioned that the Tahsildar will 
bee aac of those items on April 
7, 1965. 


3. On receipt of the notice on 
April 20, 1965, issued by the Tahsildar, 
the appellant filed the writ petition 
in the Madras High Court praying for 
the issue of a writ of certiorari to 
quash the notification of the Govern- 
ment of Madras G. O. Press No. 311, 
Revenue, dated February 9, 1965 on 
the ground that the provisions of the 
Act are illegal and unconstitutional. 
The appellant also prayed for an order 
restraining the State of Madras and its 
officers from giving effect to the pro- 
visions of the Act and the notification 
issued thereunder relating to Grant 
Lyon village. 

4. According to the appellant 
the lands in the Grant Lyon village 
had been granted on a lease on Decem- 
ber 2, 1904 by the Secretary of State 
for India in Council to his paternal- 
grandfather. The lease was for a period 
of 99 years and the appellants 
family as lessees were entitled to be 
in possession of the property paying 
to the Government every year a sum 
of Rs. 2100/- as lease amount. The ap- 
pellant claimed that he and his pre- 
decessors in title were in continuous 
possession and occupation of the lands 
in accordance with the lease and have 


been paying the lease amount to the’ 


Government regularly. While so the 
Act was passed by the State of Madras 
providing for termination of leases of 
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certain Jeaseholds granted by the Gov- 
ernment and the acquisition of the 
rights of lessees in such leaseholds and 
for introduction of ryotwari settle- 
ments. The appellant pleaded that the 
Act, if implemented, affects his funda- 
mental right to hold and enjoy property 
in accordance with the lease deed and 
that the provisions for payment of 
compensation as provided in the Act 
were illusory and contrary to the pro- 
visions of the Constitution. The Act, 
according to the appellant, violates the 
provisions of Articles 19 and 31 of the 
Constitution. As the Government had 
been attempting to enforce the provi- 
sions of the Act in pursuance of the 
notice issued by the Tahsildar on April 
9, 1965, the appellant had to approach 
the High Court under Article 226 seek- 
ing relief to strike down the Act. The 
appellant further stated that all the 
lands in the village have been notified 
for acquisition under the Land Acqui- 
sition Act, 1894 (Central Act 1 of 1894) 


_The notification under Section 4 had 


been issued on April 4, 1963 and the 
declaration has also been made in 
January, 1964. In view of this the 
appellan: further raised a contention 
that his right to receive the _ market 
value under the Land Acquisition Act 
was also sought to be interfered with 
by enforcing the provisions of the Act. 


5. . The State of Madras opposed 
the writ petition and contended that 
the Act does not violate any funda- 
mental right of the appellant and that 
the Act is saved by Article 31-A of 
the Constitution. The State further 
contended that the mere fact that a 
notification under Section 4 and a 
declaration under Section 6 had been 
issued under the Land Acquisition Act, 
does not debar the State from enforc- 


-ing the provisions of the Act. 


6. The High Court by its order 
under attack upheld the validity of the 
Act. The High Court further held 
that as an award has not been made 
under the Land Acquisition Act and as 
the land has not vested in the State 
under Section 16 of the Land Acquisi- 
tion Act, the State was entitled to en- 
force the provisions of the Act. In 
this view it upheld the validity not 
only of the Act but also of the Gov- 
ernment Order dated February 9, 1965 
bringing into force the provisions of 
the Act as also the legality of the 
novice issued by the Tahsildar on April 
9, 1965. 
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pA In this appeal before us. Mr. 
P. Ram Reddy, learned counsel for the 
appellant raised two contentions: The 
first contention related to the uncon- 
stitutionality of the Act on the ground 
that it affects the fundamental rights 
guaranteed to the appellant under 
Articles 19 and 31 of the Constitution. 
The second contention related to the 
enforceability of the Act in view of the 
proceedings under the Land Acquisi- 
tion Act, already initiated. 


8. So far as the first canten- 
tion regarding the constitutional vali- 
dity of the Act is concerned, it is now 
concluded against the appellan: by 
the decision of this Court in Khajamian 
Wakf Estates v. The State of Madras, 
AIR 1971 SC 161. The Act, as well as 
the two other enactments, were 
attacked as violating the fundamental 
rights guaranteed under Articles 14, 19 
and 31 of the Constitution. The Con- 
stitution Bench rejected this ccnten- 
tion and held that the Act, as well as 
the other two enactments referred to 
in the decision, are completely pro- 
tected by Article 31-A of the Consti- 
tution. It has been further held that 
the impugned Act provides for acqui- 
sition by the State of an ‘estat=’ as 
contemplated by Article 31-A and it 
seeks to abolish all intermediate 
hoiders and to establish direct rela- 
tionship between the Government and 
the occupants of the concerned lands. 
It is further held that the Act is a 
piece of legislation undertaken as a 
part of agrarian reform and that the 
provisions relating to the acquisition 
on the extinguishment of the rights of 
‘|the intermediate holéers fall within the 
meaning of Article 31-A. Though 
this decision of this Court was not 
available to the High Court, neverthe- 
less, its conclusion that the Act is not 
invalid, is correct. Therefore, the 
a contention will have to be reject- 
e 


9. So far as the second conten- 
tion is concerned, in our opinicn, the 
fact that proceedings under the Land 
Acquisition Act, 1894, have been. taken 
is no bar to applying the provisions of 
the Act te the village in question. The 
dates given earlier show that no award 
under the Land Acquisition Aet has 
been passed and the lands have also 
not vested in the State under 
tion 16 of the said Act. The provisions 
of the Land Acquisition Act and the 
Act operate on different fields. The ap- 
pellant will be entitled to ryotwari 


Ahmed Suleman v, State of Gujarat 


See- - 
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patta under Sec. 9 of the Act. The pro- 
ceedings taken under the Land Acqui- 
sition Act seek to acquire the entire 
interest of everyone in the lands and 
there is no restriction in the right 
sought to be acquired. The appellant 
will be entitled only to that portion 
of compensation which is relat- 
able to his right; and other 
people interested in the land will be 
entitled to the other partion of com- 
pensation. If the appellant is granted, 
under Section 9 of the Act a ryotwari 
patta, then in respect of those lands, 
he will be entitled to get compensation 
under the Land Acquisition Act. In 
this view the application of the Act 
to the village in question will not affect 
his other rights in any. manner. We 
are of the opinion that the stand taken 





‘by the State before the High Court 


in paragraph 7 of its ccunter-affidavit 
in the writ petition, is correct. Hence 
the second contention elso fails. 


10. The appeal fails and is dis- 
missed. In view of the fact that the 
decision of this Court regarding the 
constitutional validity of the Act was 
given only after the decision of the 
High Court, there will be no order as 


to costs. 
Appeal dismissed. 


AIR 1971 SUPREME COURT 991 
(V 58 C 199) 


(From: Gujarat)* 


G. K. MITTER AND 
A. N. GROVER, JJ. 


‘Ahmed Suleman Bhorat and 
others, Appellants v. The State of 
Gujarat, Respondent. 


Criminal Appeal No. 198 of 1969, 
D/- 2-3-1971. 


Evidence — Credibility —— Even 
though the Court is unable to rely 
fully on the evidence of prosecution 
witnesses with regard io some of the 
accused persons it can still accept the 
evidence of these witnesses with 
regard to other accused persons and 
hold them guilty — (&-Ref: Evidence 
Act (1872), Section 3)—(X-Ref: Crimi- 
nal P.C. (1898); Section 367). 
j (Para 14) 


*(Cri. Appl. No. 601 of 1968, D/- 
18-4-1969 — Gui.) 
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- Mr. D. B. Mukherjee, Sr. Advo- 
cate, (M/s. D. K. Shah and N. N. 
Keswani, Advoçates, with him), for Ap- 
pellants; M/s. P. K. Chatterjee, B. D. 
Sharma and S. P. Nayar, Advocates, 
for Respondent. 


The following Judgment of the 
Court was delivered by 

MITTER, J.: — In this appeal by 
special leave from a judgment of the 
Gujarat High Court the point canvass- 
ed before us was that inasmuch as the 
High Court found itself unable to 
rely fully on the evidence of six of the 
main prosecution witnesses with 
regard to at least two.of the appellants 
before it in view of the evidence as to 
alibi, it had gone wrong in accepting 
the evidence with regard to the appel- 
lants before us and upholding their 
conviction. 

2. The. relevant facts for the 
disposal of the appeal. may be stated 
as follows. The village of Nani Naroli: 
in the District of Surat has a popula- 
tion of roughly 3,500. The Bhora 
community to which the appellants 
belong command a majority thereof. 
The other community which has any 
strength is that of the Maleka 
commanding a population of about 
1,000. Both these communities are 
Muslim: Besides these two there ‘is 
a small population of other people 
composed of Hindus and Vasavas. 
There was a good deal of hostility 
between Bhoras and the Maleks main- 
ly engendered as a result of the Gram 
Panchavat elections in the middle of 
the year 1967 whereat the Bhoras 
carried the day, and the original ac- 
cused No. 1 and one Lalji were elect- 
ed as Sarpanch and Deputy Sarpanch 
defeating the two Malek candidates. 
A Vasave by name Punia Jafra was 
murdered a few weeks before 
November 9, 1967 when the incident 
out of which this appeal arises took 
place. Some of the Maleks, namely, 
Gulab Amir and his sons Vazir and 
Kalu, the last two losing their lives 
in the aforesaid incident, had helped 
the police in tracing out the dead body 
of Punia and had taken part in the 
investigations. This was followed by 
the arrest by the police of the origi- 
nal accused 1 to 10 in this case. 
Although they were released by the 
Judicial Magistrate on bail on October 
11, 1967 applications were made to 
him as well as to the Sessions Judge 
at Surat to cancel their bails. It was 
alleged in these applications that the 


_jured. 
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said accused were threatening to kill 
the persons who had helped the police 
in the investigation of Punia’s murder 
and had given evidence against them. 
The Judicial Magistrate at Kathor had 
fixed the hearing of the application to 
cancel the bail of accused 1 to 10 on 
7th November, 1967, but the applica- 
tion was not heard on that day because 
the notices had not- been served on 
the accused persons. Not unnaturally 
this action of Gulab and his sons con- 
siderably angered the Bhora commu- 
nity and in particular the said ten 
accused. What exactly sparked off 
the trouble on the Sth November is 
nat quite clear. The prosecution case 
and the defence version about its ori- 
gin contlict with each other. How- 
ever there can be little doubt that 
some sort of affray-did take place a 
short while before this incident and 
accused No. 7 (one of the appellants 
before this Court), accused Nos. 28 
and 36 and one Ayeshabibi were in- 
A complaint was lodged at the 
police station- against four of the 
Maleks including the three persons 
who lost their lives later. According 
to the prosecution, about 4.30 p. m. 
on November 9, 1967 a large crowd of 
Bhoras collected near a well about 140 
feet from the house’ of Vazir armed 
with weapons like dharias, spears, 
axes and sticks and proceeded towards 
the house of Vazir. Two of the 
accused ie, Nos. 12 and 13 
(appellants before this Court) were 
also in the crowd with their guns. On 
seeing the crowd approaching, Vazir’s 
wife Subhanbibi (P. W. 36) closed the 
front as well as the back doors of 
their house but the crowd began to 
break them open. Vazir who was in 
the house went upstairs in order to 
avoid capture. Some members of the 
crowd rushed towards the back of 
Vazir’s house while some of them 
managed to get on to the upper portion 
of Vazir’s house and others scaled the 
roof of his house. Vazir managed to 
get into Mohmad’s house next door 
through a window on the first floor. 
This however did not save him from 
the crowd; some members whereof 
got inside Mohmad’s house and catch- 
ing Vazir in the upper portion of 
Mohmad’s house killed him and threw 
his body down on the ground below. 
At or about this time some 14 or 15 
other members of the crowd rushed 
into the courtyard between the 
houses of Rehman which lay in be- 
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tween Vazirs house and Hussain 
Gulab and Mohmad Mustafa’s houses 
and brutally injured Rasul Amir who 
was there. Someone in the crowd 
shouted that Balu and Kalu, m2mbers 
of the Malek community. were run- 


. ning away. Kalu was given a chase 


up the road. captured and killed. 
Thereafter the crowd returned ~o the 
above-mentioned courtyard am find- 
ing that Rasul was not dead they 
dragged him out of the house of 
Mohmad Mustafa where he hac taken 
shelter and inflicted further injuries 
on him. As a result of this ne had 
succumbed. Thereafter the dead 
bodies of Vazir and Rasu! were taken 
away by some members of the crowd 
and left on the edge of the roac about 
125 feet away from Vazir’s house. It 
appears that there were four armed 
police constables posted in the village 
for the purpose of maintaining law and 
order in view of the prevailing un~- 
settled conditions. They came «o the 
Place where the quarrel was taking 


place and found the crowd attacking ° 


Vazir’s house. One of them wanted 
permission to fire his rifle but this was 
rejected by the Head Constable This 
constable went in a truck to the police 
station at Mangrol where he gave a 
report about the quarrel between the 
Maleks and Bhoras going im the 
village. The police Sub-Inspector who 
was away from the station az that 
time came to the village round about 
0 p. m, in the night and recorded 
TE complaint of Gulab Amir at abaus 
p. m. 


3. No Tess than 43 persons 
were charged with having formed an 
unlawful assembly and taking part in 
the incident. At the trial all the ac- 
cused pleaded not: guilty but fcur of 
them, accused 1, 3, 12 and 13 pleaded 
the defence of alibi. The aprellants 
before us are original accused 2, 5, 7, 
12 and 13. ; 


4 The prosecution exam=ned as 
many as 19 witnesses. The Sessions 
Judge rejected the evidence of a 
number of them as unreliable kut ap- 
plying the test of there being con- 
sistent evidence of at least -fowr re- 
liable witnesses as against thirteen of 
the accused persons as members of 
an unlawful assembly and responsible 
for the killings, he found them guilty 
of the offences punishable under Sec- 
tions 147, 148 and 302 read with Sec- 
tion 149, I. P, C. He acquitted the 
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others by the application of the test 
mentioned above. 


5. All these thirteen accused 
went up in appeal to the High Court 
while the State preferred an appeal 
against the acquittal of thirty persons. 
The High Court rejected the State’s 
appeal and allowed the appeal of eight 
out of the thirteen appellants before 


it. According to the High Court there 


was no dispute: 


_ “that there was a crowd of 
Bhoras assembled near the well 
and that the persons forming 
this crowd did not go to the house of 
Vazir. Rasul and Kalu. The dispute 
that was pressed in the trial Court 
and which is also pressed before us 
centres round the reliability of the 
witnesses examined and the identifica- 
tion of a particular accused by those 
witnesses”. 


6. There ean be no doubt: 
whatsoever that a large number of 
Persons must have taken part in kill- 
ing the three Maleks. The evidence 
of Dr. Pandya shows that there were 
no less than 45 injuries on different 
parts of the body of Vazir. These con- 
sisted of wounds and contusions by 
means of sharp-edged instruments and 
sticks. The wounds, accord- 
ing to the doctér. could have’ been 
caused by weapons like spears and 
Gharias. One injury. viz.. injury No. 
28, was individually sufficient to cause 
the death. -On the body of Kalu 44 
injuries were found caused by spears, 
dharias and sticks. On the body of 
Rasul as many as 40 injuries were 


‘found 37 of which were wounds. 


y The High Court relied main- 
Ty upon the evidence of six witnesses 
and although some doubt was cast. 
about the reliability of two out of the 
above number it upheld .the conviction 
of the five appellants before us. 
will suffice for our purpose to examine 
the evidence of the other four witness- 
es to see whether notwithstanding the 
acquittal by the High Court giving 
the benefit of doubt to some, the testis 
mony of these persons can be accepts 
ed for maintaining the conviction of 
the appellants. 


8. The first witness to be con- 
sidered in this connection is Subhan 
Bibi (P. W. 36), widow of Vazir. 
Before the Sessions Court she stated 
that when she saw the crowd at the 
well shouting to kill Vazir, 


994 S, C. {Prs. 8-10] Ahmed Suleman v. State of Gujarat (Mitter J.) . A.LR, 


and Kalu, she could identify at least 
26 persons including one absconding 
accused Ayub Zheri. She named all 
the 25 persons and identified them 
before the Court. Her evidence was 
that a number of persons had entered 
the house from the back and she even 
gave their names and identified them. 
She said that she had seen accused 1, 
2 and 16 actually killing Vazir on the 


upper portion of Mohmad’s house. Ac-’ 


cording to her, accused 7, 8 and Ayub 
Zheri carried the dead -body on to the 
road and left it there. The High 
Court examined some alleged infirmi- 
ties in her evidence. 
related to the number of persons she 
had mentioned to others as having 
taken part in the crime. Reliance was 
placed on the fact that she had men- 
tioned to the police about having seen 
39 persons whereas in the Sessions 
Court she identified only 26. She 
however denied that she had given 


more than 26 names to the police. 


According to her father-in-law she 
had given the names of only 8 or 10 
persons and no-more. It was also 
pointed out that -she had not said to 
the police that she saw the dead body 
of her husband being thrown. on the 
ground from the upper storey of 
Mohmad’s house. The High Court 
examined her testimony in great detail 
and agreeing with the Sessions Judge 
on this point accepted her evidence 
that it was reliable to the extent that 
she had given the names of eight per- 
sons, seven of them. being appellants 


to the High Court who had entered . 


her house on that afternoon and 
pursued her husband with the object 
of killing him. The High Court found 
that she had improved upon her story 


to the police before the Sessions 
Court but even then her evidence to. 


the extent that accused 1, 2, 12 and 
13 were amongst the persons who had 
entered her house from 
acceptable. The High Court also ac- 
cepted her testimony that accused 7, 
8 and Abub Zheri had lifted the dead 
body. of Vazir and left it on the road. 
According to the High Court the testi- 


mony of this witness showed that: ac-- 


cused 2, 5, 7, 12 and 13 were members 
of an unlawful assembly.. 


9. The High Court did not ac- 
cept the evidence of the prosecution 
witness, Yakub and we are leaving 
him out.of account. ~The third wit- 
ness relied on by the High Court was 


Yusuf, a young boy of 12 years. His 


_ inside the house. 


This mainly: 


the back was’ 


version was that he had gone to the 
locality of -Vazir’s house at about 
4p.m. on the fateful day to see about 
the cattle in the shed belonging to 
his father and finding no cattle there 
he had gone to Vazir’s house when 
he saw the crowd coming from the 
well of which he: named no less than 
27 persons. He also said that Subhan- 
bibi had closed the door when he was 
it According to him 
five persons had entered Vazir’s house 
from the front. The High Court 
rejected the defence comment that he 
was a chance witness and held that 
it was not unnatural for him. to have 
gone there and been present on the 
spot.: The five persons named by him 
as having entered Vazir’s house were 
accused 1, 5, 8, 12 and 13. According 
to the High Court no contradiction had 
been shown as regards this part of his 
evidence and it found no reason to 
disbelieve him on this point, - 


10. - The High Court rejected 


- the evidence of Nathu Kala but accept- 


ed the evidence of Deva Namla (P. W. 
10). This witness was not a member 
of either community. His house was 
immediately adjacent to Vazir’s. Ae- 
cording to this witness, at the time 
when the mob eame to the house of 
Vazir be was in his own house and 
had seen the crowd approaching Vazir’s 
house and breaking open the doors. He 
also said that certain persons had 
climbed on to the roof of Vazir’s 
house and shouted that Vazir should 
be killed. He had heard two gun 
shots and taking fright had gone inside 
the house and closed the doors. He did 
not come out even when the police 


came. there at about 10 pm. The next 


morning he went to his fields and stay- 
ed away from his house for 3 or 4 days. 
His statement was recorded by the 
police on 13th November 1967. He 
named certain persons as having been 
in the crowd and identified among 
those accused 1, 2, 5, 7,12 and 13. The 
High Court held that he was a natural 
witness and the mere fact that he had 
Zone awey from the village and not 
made any statement to the police before 
November 13, was not enough to reject 
his evidence. Although he named one 
Ibrahim Suleman as a person seen 
among the erowd near Vazir’s house, 
he could not properly identify tha 
person among the accused before the 
Sessions Couri. The High Court ac 


cepted his evidence as to the identifi- 


- Hussain Gulab: and Halimabibi. 
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cation of eight accused including ac- 
cused i, 2, 5, 7, 12 and 13. : 


11. - Leaving out of account the 
other witnesses whose testimony was 
accepted in part and-rejected as to 
the rest by the High Court, we come 
to the prosecution witness, Halimabibi. 
Her version was as follows. She was 


‘working in the field of Vazir in the- 


village Togapur. At about 4.30 p. m. 
on the 9th November she was going 
home following a foot track near the 
cart track along which Kalu wes run- 
ning when he was killed. According 
to this witness she saw from a distance 
of about 50 or 100 feet that Kaiu was 
running along Togapur road ard was 
chased by about 10 to 20 Bhoras. She 
identified 15 persons out of them 
including Ayub Zheri. According to 
her a gun was fired at Kalu’s direc- 
tion whereupon Kalu stopped and he 
was immediately pounced upon by the 
crowd and put to death. She went to 
the spot where Kalu ` was lying and 
after waiting for some time she went 
home. It was urged that she was a 
chance witness and that she hed met 
Subhanbibi, widow of Vazir the 
same evening. The High Court took 
‘the view that these points . did not 
detract from her credibility and there 
was no reason for her to conccct the 


whole untrue story if she had nct seen: 


the incident of Kalu being murdered. 
Excepting that she had gone in the 
identification of -accused No. 33 there 
was nothing to reject her evidence as 
to the substantive identification of ac- 
cused 1, 2; 3, 4, 5, 7, 8, 12 among 
others. 


12. The High Court found the 

evidence of six of the prosecution wit- 
nesses acceptable namely, Subhanbibi, 
widow of Vazir, Yusuf Gulab Malek, 
Dava Namla, Saberabibi, 
The 
cumulative effect of the testimony 
of these witnesses was that accused 1 
and 8 were two of the assailants of 
the Maleks on ‘9th November. The 
High Court however took the view 
- that there was reasonable doubt about 
the presence of accused 1 and 8 at 
Naroli at the time when the incident 
took place. For this the High Court 
relied mainly on the evidence. of a 
Magistrate of Kathor to the effect that 
these two persons were present in his 
Court at least till 2.30 or 3 p. m. on 
the day of the incident and Eathor 
being at a distance of 17 or 18 miles 


wife of - 


from the village where the occurrence 
had taken place they could not have 
been present at, Nani Naroli between 
4 and 430 p m. We have looked 
into the evidence of the Magistrate 
and speaking for ourselves we are not 
disposed to place much reliance there- 
on but inasmuch ` as the High Court 
has acted on that in giving the bene- 
fit of doubt to accused 1 and 8 we 
propose to say nothing more on the 
subject. 


13. - We find that the evidence 
of at least four witnesses, Subhanbibi, 
Deva Namla, Yusuf Gulab Malek and 
Halimabibi discussed above are accept- 
able. Subhanbibi is the widow of one 
of the deceased. She was present in 
the house: she ‘tried to save her 
husband; she saw a number of accused 
trying to break the doors open and 
she saw her husband being injured 
and his dead body being thrown on 
the ground and . being carried away 
from there. Deva Namla was not 
an interested witness at. all. Yusuf 
Gulab Malek was a boy of 12 who 
could not have withstood cross-exa- 
mination effectively unless he was 
speaking the truth As regards 
Halimabibi the only interest if at all 
which she had in the deceased was 


that she had been working in the field 


of Vazir. But she gave a very con- 
sistent story of the chasing and killing 
of Kalu by some of the accused and 
she named and identified a number of 
them and was not shaken in cross- 
examination. 


14. If the evidence of these 
four persons was accepted by the High 
Court—and we see no reason to the 
contrary—it must be held that the 
appellants were members of an unlaw- 
ful assembly who were directly res-| . 
ponsible for committing the crime of 
murder of three persons. We see no 
reason to take a view different from 
that of the High Court as regards 
their guilt and we accordingly dismiss 
the appeal 
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(A) Evidence Act (1872), Section 
114 — A Hindu family will be pre- 
sumed to be joint unless the contrary 
is established —- S. A. No. 431 of 1961 
(Kerala H. C.), D/- 17-1-1966, Affirm- 
ed. {Para 7) 

Where there is no reason to dis- 
believe evidence adduced by plaintiffs 
to show that the Tharwad is undivid- 
ed and that the original first plaintiff 
was the Karanavan of the Tharwad and 
this evidence ‘was unrebutted it will 
be presumed that the Tharwad is un- 
divided and that the original first 
plaintiff was Karanavan of the Thar- 
wad. (Para 7) 

(B) Limitation Act (1963), Arti- 
cle 65 — A permissive possession can- 
not be converted into an adverse pos- 
session unless it is proved that the 
Person im possession asserted an 
adverse title to e property to the 


knowledge of the true dada for a: 


period of twelve years 
S. A. No. 431 of 1961, Dj- 
(Ker), Affirmed. (Para 9) 
Where the suit property of 
Tharwad was all along in the posses- 
sion of tenants, the possession of a 
person who has only a lien over the 
property for the amount advanced by 
him, will be symbolical and will 
only be permissive possession. Also, 
subsequent purchaser of that person’s 
. Fight can have no better title than 
what that person had. So in absence 
of evidence to show that that person 
or his successor in interest asserted 
any hostile title to the suit property 
to the knowledge of the true owners 
at any time before the suit, their pos- 
session cannot be sad to be adverse 
possession. (Para 9) 


Mr. P. C. Bhħartari, Advocate, for 
Appellant; Mr. R. Gopalakrishnan, 
sae: for Respondents Nos. 1 te 


ore — 
Bia 1-1966 


#(S. A. No. 481 of 1961, D/- 17-1-1966 
~—— Ker.) 
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Thè Judgment of the Court was 
delivered by 


HEGDE, J.: — This appeal - by 
special leave is directed against the 
decision of a single Judge of the 
Kerala High Court in a second appeal. 
Therein the learned Judge allowed the 
appeal of the plaintiffs, reversed the - 
judgment and decree of the first appel- 
late Court and restored that of the 
trial Court. 

2. In order to decide the points 
arising for decision in this appeal, it 
is necessary to set out in brief the 
facts of the case. This litigation has 
a long history. The property con- 
cerned in the suit is 99 cents in extent 
but it contains some buildings. It is 
situate in a municipal town of 
Kottayam taluk. It appears that the 
property has now become very valua- 
ble. This property admittedly at one 
time belonged to an Ezhava Marumak-~ 

ayam Tharwad. Three junior 
members of that Tharwad sold that 
property to a third party in 1063 M. E. 
(Mallayalam Era). Three other junior 
members of that Tharwad sued for the 
recovery of that property in 1074 M. E 
after setting aside the alienation which 
according to the plaintiffs therein ‘was 
not valid and binding on the Tharwad. 
That suit was decreed and the plain- 
tiffs therein were allowed to recover 
possession of that property on their 


- paying the alienee a sum of Rs. 454/-. 


The decree-holders were unable to 
pay that sum. They applied to the 
Court to permit one Krishnan 
Krishnan, a relation of theirs to depo- 
sit the amount in question into 
Court and take delivery of the pro- 
perty. The Court allowed that appli- 
cation. Thereafter the said Krishnan 
Krishnan deposited Rs. 454/- into 
Court through the plaintiffs’ Jawyer 


- and took delivery of the property in 


1082 M. E. through Court. Kunjappi 
Velu, a creditor of Krishnan Krishnan 
filed a suit against him in 1089 M. E. 

obtained a decree and thereafter put 
up the property in question for sale 
and purchased the same in Court 
auction. He took delivery of that pro- 
perty through Court in 1102 M. E. 
The said Kunjappi Velu sold the pro- 
perty to one Punnen Thomas very 
soon after he took delivery of the pro- 
perty. This purchase by Punnen 
Thomas was for and on behalf of one 
Kochu Thommen Kuruvilla, . Punnen 
Thomas executed a release deed in 
favour of Kuruvilla in 1121 M. E&E On 


x 
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8-5-1128 Kuruvilla mortgaged the suit 
property for Rs. 37,000/- in favour of 
' Travancore Forward Bank Ltd, 
Kottayam. As Kuruvilla did not dis- 
charge that debt, the bank obtained a 
mortgage decree against him. ‘The 
Travancore Forward Bank Ltd. was 
amalgamated with the State Bank of 
Travancore (the appellant herein): 
Thereafter the State Bank of Travan- 
core was impleaded as an additional 
plaintiff in that suit. On 12-8-1121 
M. E., four members of the Ezhava 
Marumakkathayam Tharwad referred 
to earlier instituted the suit from which 
this appeal arises seeking possessior of 
the suit property. The first plairtiff 
{since deceased) claimed -to be the 
Karanavan of the Tharwad. Their 
ease is that Krishnan Krishnan who 
deposited Rs, 454/- into Court and taok 
delivery of the suit property was only 
an agent of the Tharwad. He had no 
right in that property. He was n- 
titled to keep possession of the pro- 
perty until the amount deposited by 
him into Court was repaid to him. It 
was further alleged in the plaint that 
there was an agreement  betw=en 
Krishnan Krishnan and the plaintiffs 
in the suit wherein the deposit was 
made that Krishnan Krishnan should 
redeliver the property to the Tharwad 
on receiving the amount in question 
The plaintiffs in the present case 
offered to pay to Krishnan Krishnan’s 
representative the sum of Rs. 454/-. 


3. The agreement alleged to 
have been entered into between the 
plaintiffs in the first suit and Krishnan 
Krishnan has neither been accepted by 
the first appellate Court nor was it 
relied upon by the High Court. There 
fis no reliable evidence in support of 
that agreement. 

4. The trial Court came to the 
conclusion that Krishnan Krishnan in 
law can only be an agent of the plein- 
tiffs in the first suit. He can only have 
a lien over the suit property and the 
subsequent purchasers of his right can 
have no better title than what 
Krishnan Krishnan had. That Court 


also repelled the contention of the con-. 


testing defendants that Krishnan 
Krishnan or those who acquired ` his 
rights had perfected their title to the 
suit property by adverse possession. 
Tt held that the possession of Krishnan 
Krishnan was permissive and the seme 
eould not be considered as being 
adverse to the real owners. It fur- 
ther held that the property in question 


State of Travancore v. A. K Panicker (Hegde J.) 


[Prs. 2-6] S. C. 997 


was always in the ‘possession of the 
tenants and it was never in the posses- 
sion of Krishnan Krishnan or those 
who purchased his rights. It also held 
that there is no evidence to show that 
either Krishnan Krishnan or the -sub- 
sequent purchasers of the suit pro- 
perty ever to the knowledge of the 
true owners asserted hostile title to 
the property. The trial Court also did 
not accept the contention of the de- 
fendants that the plaintiffs have not 
succeeded in proving that the Tharwad 
which was the original owner of the 
suit property is joint or original first 
Plaintiff was Karanavan of that 
Wharwad when the suit was instituted. 


5. In appeal the learned appel- 
Tate Judge came to the conclusion that 
the plaintifis had not esteblished that 
the Tharwad in question is undivided 
nor have they proved that the original 
first plaintiff was the Keranavan of 
the Tharwad when the suit was insti- 
tuted. He further came to the conclu- 
sion that Krishnan Krishnan must be 
held to have acquired an absolute title 
to the suit property as the plaintiffs 
have not succeeded in proving the 
agreement pleaded by them: It up- 
held the contention of the defendants 
that Krishnan Krishnan and there- 
after his successors in interest had ac- 
quired full title to the property by 
adverse possession. 


6. In second appeal a learned 
single Judge of the High Court dis- 
agreed with each one of the conclu- 
sions reached by the first appellate 
Court and agreed with those reached 
by the trial Court. Dealing with the 
question whether the Tharwad in ques- 
tion is an undivided Tharwad, he 
pointed out that the evidence of the 
plaintiffs in that regard stands un- 
rebutted. He also accepted the con- 
tention of the plaintiffs that the first 
plaintiff was the Karanavan of that 
€harwad when the suit was instituted. 
He further held that on the basis of 
the material on record, the only con- 
clusion possible is that Krishnan 
Krishnan took possession of the suit 
property as the agent of the plaintiffs 
in the first suit and as such his pos- 
session. was permissive. He agreed 
with the trial Court that the actual 
possession of the property was always 
with the tenants ard the possession of 
Krishnan Krishnan and that of his 
successors in interest has not been 
shown to be adverse to that of the true 
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owners. Each one. of these findings 
‘were challenged before us. 


7. We shall first take up the 
questions whether the plaintiffs 
.Tharwad was divided or undivided and 
further whether the original first plain- 
tiff was the Karanavan of the Tharwad 
when the suit was instituted. On 
‘ {these questions the evidence is com- 
pletely one sided. The plaintiffs have 
adduced evidence to show that the 
Tharwad is undivided and that the 
original first plaintiff was the Karana- 
jvan of the Tharwad. There is no 
reason to disbelieve that evidence. 
That evidence was unrebutted. That 
apart, a Hindu family is presumed to 
be joint unless the contrary is esta- 
blished: There is no evidence on 
irecord to rebut that presumption. We 
japree with the learned Judge of the 
|Hish. Court that there was no basis for 
the first appellate Court for doubting 
the fact that the original first plaintiff 
was the Karnavan of the Tharwad at 
the relevant time. 

8. Now coming to the question 
as to the nature of the possession of 
Krishnan Krishnan, the High Court 
has not: relied on the agreement plead- 
ed by the plaintiffs. There is no re- 
liable evidence to support that agree- 
ment. But the evidence adduced in 
this case including unimpeachable 
documentary evidence clearly shows 
that assistance of Krishnan Krishnan 
(Krishnan Krishnan was the father of 
some of the then members of the Thar- 
wad) was sought by the plaintiffs in 
that suit to tide over the difficulty in 


the matter of depositing the required. 


amount into court.. As mentioned ear- 
lier the amount in question was de- 
posited into court through the plain- 
tiffs’ lawyer and Krishanan Krishnan 
took possession of the suit property in 
execution of the decree in favour of 
the plaintiffs in that suit. No sale deed 
or any other document . was executed 
in favour of Krishnan Krishnan nor 
could the plaintiffs in that suit validly 
alienate that property as they -were 
‘only junior members of the family. 
We agree with the High Court that as 
Krishnan Krishnan paid the amount 
that was payable by the Tharwad and 
took possession of the property, he 
could only have a lien over the pro- 
perty for the amount advanced by 
him. Neither Vellu nor Kuruvilla who 
purchased the rights of Krishnan Kri- 
‘shnan can in law have greater rights 
in that property than what Krishnan 
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Krishnan had. On purcħasing the 


merely stepped into his shoes. 

9. Now coming to the question 
of adverse possession, there is con- 
clusive evidence to show that the suit 
property was at all times in the posses- 
sion of the tenants of the Tharwad 
referred to earlier. Krishnan Krish- 
nan, Vellu and Kuruvilla at best 
could have only collected the rent. 
The evidence in this regard has been 
discussed in detail by the learned judge 
of the High Court. It is not necessary 
to deal with that evidence over again. 
We accept the conclusion of the learn- 
ed -Judge that the suit property was all 
along in the possession of the tenants. 
Further as Krishnan Krishnan had 
only a lien over the property for the 
amount advanced by is _ posses- 
sion of the suit property which in this 
case is symbolical, must be held to be 
a permissive possession. The posses- 
sion of- Vellu and Kuruvilla for the 
Same reason must be held to be 
permissive possession. A permissive 
possession cannot be converted into an 
adverse possession unless it is proved 


_ Tights of Krishnan Krishnan they had 


4 


that the person in possession asserted] - 


an adverse title to the property- to 
the knowledge of true owners for a 
period of twelve years or more. There 
is no evidence to show that either 
Krishnan Krishnan or Vellu or Kuru- 
villa asserted any hostile title to the 
suit property to the knowledge of the 
true owners at any time before the 
present suit. 

10.. In the result we agree with 
the conclusions reached by the learn- 
ed Judge of the High Court and dis- 
miss this appeal with costs. 

Appeal dismissed. 
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S. M. SIKRI, C. J., J. M. SHELAT, 


C. A. VAIDIALINGAM, 
A N. GROVER AND A. N.-RAY, JJ. 


K. H. Phadnis, Appellant v. State 
of Maharashtra, Respondent. ` 


Civil Appeal No. 381 of 1967, D/- 
19-3-1971. 


Constitution of India, Article 311 
— Reversion of Government servant 


*(Appeal No. 111 of 1963, D/- 5-7-1966 
— Bom.) 
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à 


1971 


from temporary officiating post to sub- 
stantive post by way of punishments 


' attracts Article 311 — Appeal No. 111 
‘of 1963, D/- 5-7-1966 (Bom), Reversed. 


(Para 17) 


Cases. Referred: Chronological Paras 


(1971) 1971 Lab IC (Notes) 1 = 
Civil Appeal No. 25 of 1967, D/- 
3-12-1970 (SC), Appar Apar Simpi 
v. State of Punjab - 
(1962) AIR 1962 SC 1711 (V 49) 
= (1963) 1 SCR 416, Sukhbans . 
Singh v. State at Punjab 12 
(1958) AIR 1958 SC 36 (V 45) 
= 1958 SCR 828, Parshotam 


Lal Dhingra v. Union of India & 11 - 


M/s. R. K. Garg, S. C. Agarwala 
and D. P. Singh, Advocates of. M/s: 


Ramamurthi and Co., and M/s. V. J. 


Francis and R. K. Jain, Advocates, for 
Appellant; Mr. V. S. Desai, Sr. Advo- 
cate, (Mr. S. P. Nayar, Advocate, with 


him), for Respondent. 


The following Judgment of the 
Court -was delivered by 

RAY, J.: — This is an appeal by 
special leave ‘from the judgment dated 
30 June, 1966 and.4 and 5 July, 12966 
of the High Court at Bombay revers- 
ing the judgment of the learned Single 


Judge dated 29 October, 1963. 


2. The only question in this 
appeal is whether the order of the 
Government of Bombay -dated 8 May, 
1962 “repatriating” the appellant from 


‘the temporary post of Controller of 


Food Grains Department, Bombay to 
his parent Department of Excise and 
Prohibition amounted to a reduction in 
rank in violation of the provisions con- 


tained in Article 311 of the Constitu- 


tion. 


3. ‘The appellant joined ‘service 
as Sub-Inspector of Excise in the 


_ Excise and Prohibition Department of 


the Government of Bombay in the 
year 1938. He was thereafter selected 
for transfer to the Bombay City Police 
Department. In 1942 he was sent on 
“deputation” to the Civil Supplies 
Department: as an Inspector. 
tinued to work in that. department up 
to the month of February, 1955. By 
February, 1955 he had by various 


promotions become Rationing Officer | 
“which was a gazetted post and: he was 


then drawing a salary of Rs. £30/- 
p. m in the grade of Rs. 350-20-550. 


‘In 1955 there was decontrol of food- 


grains. The post was abolished. The 
appellant was reverted to the Excise 
Department. In course of time he was 


- salary of Rs. 500/- p 
ler of Foodgrains Distribution. 


He zon- Such. complaints. - 
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promoted to the post of District 
Inspector in the Excise Department in 
the grade of salary of Rs. 220-10-300. 
In 1957, the Government of Bombay 
again introduced the system of dis- _ 
tribution of foodgrains on the basis 
of household cards. The appellant in 


- view of his record of service in the 


Civil Supplies Department was asked 


.. to go on “deputation” in the Agricul- 


ture and Forests Department as a 
Sub-Inspector under the Controller of 
Foodgrains Distribution, Bombay. In 
1960, the appellant was appointed to 
a temporary post of Controller of 
Foodgrains Distribution, Bombay in 
the grade of Rs. 475-25-600-50-750. n 
1961 the appellant was drawing 

. m. asa Controle 


4, - The appellant married his 
daughter in the month of December, 
1961. -The appellant’s daughter, a 
qualified doctor, was then working as 
a Resident Medical Officer in the 
Bombay Municipal Corporation. The 
appellant was asked by the Director 
of . Civil Supplies in the months of 
January to March, 1962 partly in writ- 
ing and partly orally first whether he 
had forced his peons to do menial 
work at the marriage of his daughter, 
secondly, if he had taken.cash and 


‘gifts from Fair Price. Shop-owners; - 


and, thirdly, whether he had forced the 
staff to. contribute in cash for the 
marriage of his daughter. The appel- 
lant denied these allegations. There- 
after, the Secretary to -the Govern- 
ment. of ‘Maharashtra, Agriculture. and 
Forests Department told the appellant 
in the month of April, 1952 that there 
were complaints against him and that 
“there could-be no smoke without 
fire”, and the appellant would be “re- 
patriated” to the Prohibition and 
Excise Department. The Minister of 
Civil Supplies in the month of April, 
1962 visited the appellani’s office and 
said that there were complaints against 
him. The appellant requested a 
thorough enquiry in connection with 
Subsequent to the 
visit of the Minister, an Inspector of 
Police of the- Anti-corruption Branch 
took possession of several files of vari- 
ous fair price. shop-keepers for serutiny. 


5. Thereafter, the Government 
of Bombay by a resolution dated 8 
May, 1962 directed that the appel- 
lant who was “on deputation from the 
Excise. and Prohibition Department 
should -be repatriated tò his parent 


1000 S. C. [Prs. 5-13] K. H. Phadnis v. State of Maharashtra (Ray J.) 


department with immediate effect”. 
The appellant was asked to hand over 
charge and the appellant was posted 
by the Director of Excisé and Prohibi- 
tion in the -Office of Officiating Inspec: 
tor in his Department. 


6. Tn the month of July, 1962 


the appellant came to know that the’ 


Anti-corruption Branch of the Police 
submitted a report to the Govern- 
ment and the appellant was found to 
be exonerated from all charges. The 


appellant made a representation to` 


the Government brining the said fact 
to the notice of the relevant auth- 
orities and requested for appointment 
to the post of Controller of Foodgrains. 
(The Government did not send any 
reply to the appellant’s. representation. 


7. The appellant contended 
that the resolution was in. the nature 
of punishment by way of reduction. 
in rank in violation of the provisions 
contained in Article- 311 of the Con-« 
stitution and made an application 
under Article 226 of the Constitution 
‘impeaching the order of reversion as 
an action of punishment taken on false 
reports without waiting for the in- 
vestigation by the police to be com- 
ee 


: . The Tearned Single Judge of 
the Pom High Court held that the 
order of 8 May, 1962 was an act of 
punishment and reduction 
The Division Bench of the Bombay 
High Court reversed that judgment and 
held that the appellant had no legal 
right to the post in the Department ‘of 
Agriculture and Forests and there~ 
fore his reversion was not a’ punish~ 
ment. 


9, This Court in Parshotam Lal 
Dhingra v. Union of India, 1958 SCR 
828 = 
three propositions: First, Article 311 
makes no distinction between per- 
manent and temporary members of the 
services or between persons holding 
permanent or temporary posts and 
affords protection to both-classes of 
servants; secondly. if a Government 
servant has no right tó the particular 
rank his reduction from an officiating 


higher rank to his. substantive lower | 


rank will not by itself be a punishment: 
and, thirdly, the mere fact that the 
servant has no title to the post or the 
rank and the Government has by con- 
tract, express or implied or under the 
rules governing the conditions of -his 
service, the right to reduce him to a 


in rank. th 


(ATR 1958 SC 36) laid down ` 
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lower post does not mean that the 
order of reduction of a servant to a 


Tower post or rank cannot in any cir- 
cumstance be a punishment 


10. In determining whether the 


‘Yeduction is or is not by way of 


punishment it has to be found out if 
the order entails or provides. for the 
forfeiture of his pay or allowances or 
the loss of his seniority in his sub- 
stantive rank or the stoppage or 
postponement of his future chances of 
Promotion. or that in truth and reality 
the Government has passed the order 
as and by way of penalty. 


11. In applying these princi- 
ples Dhingra’s case, 1958 SCR $28 = 
(ATR 1958 SC 36) {supra) laid down 
two tests: first. whether the servant 
had right to the post or the rank, or, 
secondly. whether he has been visited 
with evil consequences of the kind 
mentioned in that dezision. 

12. This Court în Sukhbans 
Singh v. State of Punjab. (1963) 1 SCR 
416 = (AIR 1962 SC 1711) in dealing 
with the question as to whether a 
probationer has any right to hold the 
post said that it would not be correct 
to say that a .brobationer has a right to 
the higher post in which he is officiat- 
ing or a right fo be confirmed. but a 
probationer could nct be punished for 
misconduct without complying with 
e requirements of Article 311.° The 
appellant in that. cas> was recruited as 
Tehsildar in 1936. Je was thereafter 
selected by the Pun‘ab Public Service 
Commission and appninted as an Extra 
Assistant Commissioner on probation 
in 1945. On 20 Mey, 1952 he was 
reverted to his substantive post of 
Tehsildar. He asked for the grounds 
of reversion. He was denied the same. 
This Court held on the facts that the 
Government wanted to punish him for 
what it thought was misconduct and 
therefore reverted him. Thus, rever- 
sion by way of punishment without 
complying with the provisions of Arti- 
cle 311 cannot be sustained. 


13. In the recent unreported 
decision in Appar Arar Singh v, State 
of Punjab, Civil Appeal No. 25 of 1967, 
D/- 3-12-1970 = (1971 Lab IC (Notes} 
1 (SC)) the question for consideration. 
was whether an ordər reverting the 
appellant in that cas> from a post in 
Class J service in which he was 
officiating to his substantive post in 
Class II amounted to reduction in 
rank. The appellant was employed in 
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the Punjab Education Service Class II. 
He was promoted to Class I on an 
officiating post as Principal of the 
Government College, Muktsar. He 
had trouble with the members-of the 
staff. The appellant as Principal of 
the College in reading the annual re- 
port made certain aspersions against 
some members of the teaching staff. 
Thereafter. an enquiry was made 
pursuant to the demand of some’ of 
the parents of the students. Two 
Deputy Directors made an enquiry. At 
that enquiry the appellant was neither 
given copies of statements recorded nor 
was he allowed to cross-examine the 
witnesses. The State contended that 
it was a preliminary confidential en- 
quiry into the affairs of the College 
and that the appellant had no right to 
continue in Class I appointment where 
he was only officiating: The High 
Court held. that the order of reversion 
was not by way of punishmen-. but 
only because the person reverted was 
not found. suitable to hold the post. and 
an enquiry was only to find out the 


state of affairs of the normal fune- 


tioning of the College This Court 
held that. the enquiry by the Deputy 
Directors was to investigate allegations 


against the Principal and the Deputy 
Directors recommended exemplary 
punishment. Therefore, the order 


amounted to reduction in rank and as 
no enquiry regarding disciplinary pro- 
ceedings was held, the order was in 
violation of the provisions of Artix 
ele 311. 


14. The most pre-eminent fea~ 
fures which accentuate the order of 
reversion to be in the nature of 
punishment in the present- cas> are 
these. The appellant was facec with 
certain charges of receiving money and 

i at the time of the marriage of 
s daughter. The appellant denied 
the allegations. The Secretary to the 
Government virtually threatened to 
repatriate the appellant to his parent 
department. The Minister visited the 
office of the appellant The Police 
conducted an enquiry. The appellant 
himself had asked for an enquiry. At 
, the time of the passing of the order 


of reversion the appellant not ~ only - 


protested but also asked the Govern- 
ment to wait for the completicn of 
the investigation. The Government 
did not accede to that request. Sub- 
sequently, the investigation indicated 
that the appellant was totally free 
from blame or taint. 


15. The entire service record 
of the appellant showed that the ap- 
pellant was chosen to go on “deputa- 
tion” twice once in 194% and again in 
1957. From 1942 to 1955 he was in 
the Food Department and he was pro- 
moted from time to time. Between 
1942 and 1955 the appellant rose from 
the post of Permit: Officer to that of 
Rationing Officer at the salary of 
Rs. 530/- p.m In 1955 the post was 
abolished. The appellant was reverted 
to his parent department. In hi 
parent department the appellant was 
also promoted to the pcst of Inspector 
and thereafter District Inspector in 
the grade of Rs. .220-10-300. In 1957, 
the appellant was again sent on 
“deputation” to the Food Department. 
The appellant was chosen for his ex- 
perience. Again. he received a pro- 
motion and increment in salary. 

16. It is true that the post 
which the appellant held was a tem- 
porary one, but the post continued for | 
several years. The indications were 
that. the post was practically of a 
quasi-permanent character. The ap- 
pellant was reverted. neither because 
the temporary post, was abolished nor 
because he was found unsuitable to 
continue. The parent department ‘of 
the appellant did not want him back. 


17. The order of reversion sim~ 
pliciter will not amount to a reduction 
in rank or a punishment. A Govern- 
ment servant holding a temporary post 
and having lien on his substantive 
post may be sent back to the sub- 
stantive post in ordinary routine 
administration or because of exigen- 
cies of service. A person holding a 
temporary post may draw & salary 
higher than that of his substantive 
post and when he is reverted to his 
parent department the loss of salary 
cannot be said to have any penal con- 
sequence. Therefore, though the Gov- 
ernment has right to revert a Govern- 
ment servant from the temporary post 
to a substantive post, the matter has 
to be viewed as one of substance and 


‘all relevant factors are to be consider- 


in ascertaining whether the order is 
a genuine one of “accident of service” 
in which a person sent from the sub- 
stantive post to a temporary post has 
to go back to the parent post without 
an aspersion against his character or 
integrity or whether the order amounts 
to a reduction in rank by way of 
punishment. Reversion by itself will 
not be a stigma. On the other hand, 
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if there is evidence that the order 
of reversion is not “a pure accident of 
service” but an order in the nature of 
punishment, Article 311 will be 
attracted. ` 

18. In the present .case, the 
facts and circumstances to which re- 
ference has already been made bring 


out in bold relief that the order of 


reversion was in the nature of punish- 
ment. The order was not in compli- 
ance with the provisions of the Con- 
stitution. 


19. For these reasons, we are 


of opinion that the learned Single- 


Judge was correct:in his judgment. 
The appeal is allowed. The’ Bench 
decision of the Bombay High Court is 
set aside and the judgment of -the 
learned Single Judge is restored. The 
appellant will be entitled to costs in 
. this Court. 


Appeal allowed. - 


“AIR 1971. SUPREME COURT 1002 
(V 58 C 202) 


(From: Madras)* l ` 


S. M. SIKRI, C.. J., G. K. MITTER, 
K. S. HEGDE, A N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 
U. N. R. Rao, Appellant: v. Smt. 
Indira Gandhi, Respondent. ; 

1. The Attorney-General for India, 
2. ‘Union of India (By notice). ` 

Civil Appeal No. 196 of 1971, D/- 
17-3-1971. 

Constitation of India; Art. 74 a= 
The Council of Ministers does not 
cease to hold office even after dis- 
solution of the House of the. People. 
(X-Ref: Arts. 75 (2) and (3) and 53 (1)). 

(Para 19) 

Article 74 (1) is mandatory and, 
therefore, the President cannot exer- 
cise the executive power without the 
aid ‘and advice of the Council of Minis- 
ters. Any exercise of executive power 
without such aid and advice will be 
unconstitutional in view of Art. 53 (1). 


‘(Paras 7, 10)- 


Provisions of Art. 75 (3) which 
envisage the. doctrine of ministerial 
responsibility has to be harmoniously 
construed with the provisions of Arti- 
cle 74 oye and Art. 75 (2). 
strued, Art. 75 (3) applies only when 


*(Writ Petn. No. 63 of 1971, DJ- 21-1- 
1971 — Mad.) 
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Thus con- - 


_ in accordance with the 


A.L R. 


the House of the People does not stand 
dissolved or prorogued. It cannot, 
therefore, be said that on the dissolu- 
tion of the House of the People the 
Prime . Minister and other Ministers 
must resign or be dismissed by the 
President. (Paras 7, 10) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 1102 (V 57)= 
(1970) 2 SCJ.589, A. Sanjeevi 
v. State of Madras f 
(1955) AIR 1955 SC 549. (V 42)= 
_ (1955) 2 SCR 225, Ram Jawaya 
Kapur v. State of Punjab 
: Appellant in person; Mr. Niren-De, 
Attorney General for India, (M/s. R. H. 
Dhebar and Ram Panjwani, Advocates, 
and M/s. J. B. Dadachaniji, O. C. 
Mathur and Ravinder Narain, Advo- 


-cates of M/s. J. B. Dadachanji and Co., 


with him), for Respondent; Mr. Niren 
De, Attorney General for India, (M/s. 
Ram Panjwani, R. H. Dhebar and S. P. 
Nayar, Advecates, with him), For the 
Attorney General for India and Union 
of India. 


The following Judgment of the 


‘Court was delivered by 


- SIKRI, C. J.: This appeal- by certi- 
ficate is directed against the judgment 


-of the High Court of Judicature at 
- Madras dismissing Writ Petition No. 63 


of.1971 filed by U. N. R. Rao, appellant 
before us. In this petition the appel- 
Jant had prayed that a writ of quo. 
warranto be issued to the respondent, 
Smt. Indira Gandhi, and it be declared 
that the respondent has no. constitu- 
tional authority to hold the office of . 
and to ‘function as Prime Minister of 
India . 

2. In. brief, the appellant con- 
fends that under the Constitution as 
soon as the House of the People is dis- 
solved under Art. 85 (2) of the Consti- 
tution the Council of Ministers, ie., 
the Prime Minister and other Minis- 
ters, cease to hold office. According 
to him this follows. plainly from the 
wording of Art. 75 (3), which provides 
that “the Council of Ministers shall be 
collectively responsible to the House 
of the People.” How can the Council 
of Ministers be responsible to the 


. House of the People. when it has been 


dissolved under Art. 85 (2)? Accord- 
ing to him no void in the carrying out 
of Government will be created because 
the President can exercise the Execu- 
tive Power of the Union either direct- 
ty or through officers subordinate to him 
Constitution 


`. Constitution, though federal =n 


1971 


as provided in Art. 53 (1) of the Consti~ 
tution. 


g In constitutional matters it 
is advisable to decide only those 
points which necessarily arise for 
determination on the facts of the case. 
It seems to us that a very marrow 
point arises on the facts of the present 
case. The House of the People was 
dissolved by the President on 
1970. The respondent was the Prime 
Minister before the dissolution. Is 
there anything in the Constitution, and 
in particular in art. 75 (3), whic ren- 
ders her carrying on as Prime Minis- 
ter contrary to the Constitution? It 
was said that we must interpret Arti- 
cle 75 (3). according to its own terms 
regardless of the conventions the? pre- 
vail in the United Kingdom. If the 
words of an article are clear, notwith- 
standing any relevant convention, 
effect will no doubt be given to the 
words. But it must be remembered 
that we are interpreting a Cozstitu- 
tion and not an Act of Parliamant, a 
< Constitution which establishes = Par- 
liamentary system of Governmert with 
a Cabinet. In trying to understand 
one may well keep in mind th= con- 
ventions prevalent at the tim= the 
Constitution was framed. 


4, Speaking for the 
(Mukherjea, C. J.) observed in 
Jawava Kapur v. State of Funjab, 
(1955) 2 SCR 225 at p..238 = (ATR 1955 

SC 549 at p. 556). : 
“The limits within which the exe- 
cutive Government cam function under 
the Indian Constitution can be ascer- 
tained without much difficulty by 
reference to the form of the exezutive 
which our Constitution has set-up. Our 
its 
structure, is modelled on the British 
. Parliamentary system where the exe- 
cutive is deemed to have the primary 
responsibility for the formulation ` of 
governmental policy and its transmis- 


Court 
Ram 


sion into law though the cozdition 


precedent to the exercise of this’ res- 
ponsibility is its retaining the confi- 
dence of the legislative branch of the 
State. The executive function com- 
prises both the determination ci the 
policy as well as carrying it into exe- 
cution. This evidently includes the 
- initiation of legislation, the mainten- 
ance of order, the promotion of social 
. and economic welfare, the direction of 
foreign policy, in fact the carrying on 
or supervision of the general adminis- 
tration of ane State. 
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-executive powers are 
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In India, as in England, the execu- 
tive has to act subject to the control 
of the legislature; but in what way is 
this control exercisable’ by the legis- 
lature? Under article 53 (1) of our 
Constitution, the executive power of 
the Union is vested in the President 
but under article 75 there is to be a 
Council of Ministers with the Prime 
Minister at the head to aid and advise 
the President in the exercise of his 
functions. The President has thus 
been made a formal or constitutional 
head of the executive and the real 
vested in the 
Ministers or the Cabinet. The same 
provisions obtain in regard to the Gov- 
ernment of States; the- Governor or 
the Rajpramukh, as the case may be, 
occupies the position of the head of the 
executive in the State but it is virtual- 
ly the Council of Ministers in each 
State that carries on the executive 
Government. In the Indian Constitu- 
tion, therefore, we have the same sys- 
tem of parliamentary executive as in 
England and the Council of Ministers 
consisting, as it does, of the members 
of the legislature is, like the British 
Cabinet, “a hyphen which joins, a 
buckle which fastens the legislative 
part of the State to the executive 
part”. The Cabinet enjoying, as it - 
does, a majority in the legislature con- 
centrates in itself the virtual control 
of both legislative and executive func- 
tions; and as the Ministers constitut- 
ing the Cabinet are presumably agreed 
on fundamentals and act on the prin- 
ciple of collective responsibility, 
the most important questions of policy 
are all formulated by them.” ; 


5. In A. Sanjeevi Naidu v. 
State of Madras, AIR 1970 SC 1102 at 
p. 1106 it was urged on behalf of the 
appellants in that case that “the Par- 
liament has conferred power under 
Section 68-C of the Motor Vehicles 


Act (1939) to a designated authority. 
- That power can be exercised only by 


that authority and by no one-else. The 
authority concerned in the - present 
case is the State Government. The 
Government could not have delegated 
its statutory functions to any one else. 
The Government means the Governor 
aided and advised by his Ministers. 
Therefore the required opinion should 
have. been formed by the Minister to 
whom the business had been allocated 
by ‘the Rules’. It was further urged 
that if the functions of the Govern- 
ment can be discharged by any one 
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else then the doctrine of ministerial 
responsibility which is- the very essence 
of the cabinet form of Government 
disappears; such a situation is im- 
permissible under our Contitution.” 


6. “Speaking on behalf of the 
Court. Hegde J. repelled the conten- 
tions in the following words: 

- “We think that the above submis- 
Sions advanced on behalf of the appel- 
fants are without force and are based 
on a misconception of the principles 
underlying our Constitution. Under 
our Constitution, the Governor is 
essentially a constitutional head, the 
administration of State is run by the 
Council of Ministers. But in the very 
nature of things, it is impossible for 
the Council of Ministers to deal with 
each and every matter that comes 
before the Government. In order to 
obviate that difficulty the Constitution 
has authorised the Governor under 
sub-article (3) of Article 166 to make 
rules for the more convenient transac- 
tion of business of the Government of 
the State and for the allocation 
amongst its Ministers, the business of 
the Government. All matters except- 
ing those in which Governor is requir- 
ed to act in his discretion have to be 
allocated to one or the other of the 
Ministers on the advice of the Chief 
Minister. Apart from allocating busi- 
ness among the Ministers, the Gover- 
nor can also make rules on the advice 
of his Council of Ministers for more 
convenient transaction of business. He 
can, not only allocate the ‘various sub- 
jects amongst the Ministers but may 
go further and designate a particular 
official to discharge any particular 
function. But this again he can do 
only on the advice of the Council of 

ers. 


The Cabinet ‘is responsible to the 
legislature for every action taken in 
any of the ministries. That is the 
essence of joint responsibility.” 


KA Let us now look at the rele- 
vant articles of the Constitution in the 
context of which we must interpret 
Art. 75 (3) of the Constitution. Chap- 
ter I of Part V of the Constitution 
deals with the Executive. Article 52 
provides that there shall be a Presi- 
dent of India and art. 53 (1) vests the 
executive power of the Union in the 
President and provides that it shall be 
exercised by him either directly or 
through officers subordinate to him in 
accordance with this Constitution. The 


cil of Ministers. 


A.LE, 


last five words are important inas- 


much as they control the President’s 
action under art. 53 (1). Any exercise 
of the executive power not in accord- 
ance with the Constitution will be lia- 
ble to be set aside. There is no doubt 
that the President of India is a person 
who has to be elected in accordance 
with the relevant provisions of the 
Constitution but even so he is bound 
by the provisions of the Constitution. 
Art. 60 prescribes the oath or affirma- 
tion which the President has. to 
take. It reads: 

“I, A. B.. do swear in the name of 
God/solemnly affirm that I will faith- 
fully execute the office of President 
(or discharge the functions of the Pre- 
sident) of India and will to the best of 
my ability preserve, protect and de- 
fend the Constitution and the law and 
that I will devote myself to the service 
and well-being of the people of India.” 
Articles 74 and 75 deal with the coun-~ 
They read thus: 

“74. (1) There shall be a Council 
of Ministers with the Prime Minister 
at the head to aid and advise the Presi- 
dent in the exercise of his functions. 

(2) The question whether any, and 
íf so what, advice was tendered by 
Ministers to the President shall not be 
inquired into in any court. _ 

75. (1) The Prime Minister shall 
be appointed by the President and the 
other Ministers shall be appointed by 
the President on the advice of the 
Prime Minister. . 

_ .(2) The Ministers shall hold office 
during the pleasure of the President. 

_ (3) The Council of Ministers shall 
be collectively responsible to the 
House of the People. 

(4) Before a Minister enters upon 
his office, the President shall adminis- 


ter to him the oaths of office and of — 


secrecy according to the forms set out 
for the purpose in the Third Schedule. 
_ (5) A Minister who for any period 
of six consecutive months is not a 
member of either House of Parliament 
shall at the expiration of that period 
cease to be a Minister. 
(6) The salaries and allowances of 
Ministers shall be such as Parliament 
may from time to time by law deter- 


mine and, until Parliament so deter- . 


mines, shall be as. specified in -the 
Second Schedule.” 

-  §. It will be noticed that arti- 
cle 74 (1) is mandatory in form. We 


are unable to agree with the appellant 


y 
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that in the context the word “shall” 
should be read as “may”. Article 52 
Rs mandatory. In other words ‘there 
shall be a President of India” So is 
art. 74 (1). The Constituent Assembly 
did not choose the Presidential system 
of Goverment. If we were to give 
effect to this contention of the appel- 
fant we would be changing the whcle 
concept.of the Executive. It would 
mean that the President need not have 
a Prime Minister and Ministers to cid 
and advise in the exercise of his furc- 
tions. As there would be no Counzil 
of Ministers, nobody would be res- 
ponsible to the House of the People. 
With the aid of advisers he would be 
able to rule the country at least till he 
is impeached under Article 61. 


9. It seems to us that we must 
r ead the word “shall” as meaning 
“shall” and not “may”. If Article 74 
(1) is read in this manner the rest of 
the provisions dealing with the Execu- 
tive must be read in harmony wich 
it, Indeed they fall into place. Uncer 
Article 75. (1) the President appoints 
the Prime Minister and appoints the 
other Ministers on the advice of the 
Prime Minister, and under Article 75 
(2) they hold office during the pleasure 
of the President. The President has 
not said that it is his pleasure that the 
respondent shall not hold office. 


10. Now comes the crucial 
clause three of art. 75. The appellant 
urges that the House of People having 
been dissolved this clause cannot ` be 
complied with. According to him it 
follows from the provisions of this 
clause that it was contemplated that 
on the dissolution of the House of 
People the Prime Minister and “he 
other ministers must resign or be čis- 
missed by the President and the Presi- 
dent must carry on the Governm=2nt 
as best as he can with the aid of <he 
Services. As we have shown abcve, 
Art. 74 (1)-is mandatory and, there- 
fore, the President cannot exercise the 
executive power without the aid and 
advice of the Council of Ministers. We 
must then harmonise the provisions of 
Art. 75 (3) with Art. 74 (1) and Art. 75 
(2). Article 75 (3) brings into exist- 
ence what is usually called “Responsi- 
ble Government”. In other words the 
Council of Ministers must enjoy the 
confidence of the House of People. 
While the House of People is not dis- 
solved under Art. 85 (2) (b), Art. 75 
(3) has full operation. But when it is 


jdissolved the Council of Ministers can- 
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not naturally enjoy the confidence of 
the House of People. Nobody has 
Said that the Council of Ministers does; 
not enjoy the confidence of the Hous 

of People when it is prorogued. In the 
context, therefore, this clause must be 
Tead as meaning that Art. 75 (3) only 
applies when the House of People does 
not stand dissolved or prorogued. We 
are not concerned with the case where 
dissolution of the House of People 
takes place under Art. 83 (2) on the 
expiration of the period of five years 
prescribed: therein, for Parliament has 
provided for that contingency in S. 14 
re ae Representation of the People Act, 


11. On our interpretation other 
articles of the Constitution also have 
full play; e g. Article 77 (3) which 
contemplates allocation cf business 
among Ministers, and Article 78 which 
prescribes certain duties of Prime 
Minister. 


12. We are grateful to tħe 
Tearned Attorney General and the ap- 
pellant for having supplied to us com- 
pilations containing extracts from 
various books on Constitutional Law 
and extracts from the debates in the 
Constituent Assembly. We need not 
burden this judgment with them But 
on the whole we receive assurance 
from the learned authors and the 
speeches that the view we have taken 
is the right one, and is in accordance 
with conventions followed not only in 


‘the United Kingdom but in other 


countries following a similar system of 
responsible Government. 
~ 13. In the result the appeal 
fails and is dismissed, but there will be 
no order as to costs in this Court. - 


Appeal dismissed. 
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Constitution of India, Article 226 
== Where a writ petition was filed by 
a student of Medical College against 
order of Principal striking off his 
nashe from college toll beeause he had 
tiot passed i» Physies paper of B. Se. 
Part E Examination and that petition 
inpleading only Principal and State 
Government was slowed on ground of 
Violation of principles of natural 
justieé, in subsequent, writ petition 

y same student against order of 
Registrar of University not allowing 
that stident tọ appear in Ist 
M. B. B. S. Examination the University 
is not hound by decision in previous 
writ petition and principle of res 
judicata shall not apply. __ 

3 (Paras 5, 6) 


Cases Referred: Chronological Paras 
(1969) Writ Pets. No, 219 of . 
1969, D/- 8-12-1969 = 1970 © 
- BLJR 836, Aditya Kumar Singh. 
v. The Principal , 4, 6 
(4964) ATR 1964 Pat 291 (¥ 51), 
Ajit Singh v. Ranchi University 2 
962) AIR 1962 SC 1110 V 49) 
(1963) 2 SCJ 509, Board of 
‘High School and Intermediate 
Education, U. BP. Alishabad v. 
‘Ghanshyam Das Gupta 
: Mr. V. S, Deal Senior Advo- 
' eate, (M/s. B. Singh and D. N. 
Mishra, a ee ‘with him), for Ap- 
pellant: Mr. D. Goburdhun, Advocate, 
(for Nos, 1 and 2) and Dr. L., M. 
Singhvi, Senior Advocate, (Mr. U. P. 
Singh, Avonin with him), (for Nos. 
3 to. 5), for Respondents. 
The following. Judgment of fhe 
Court was delivered by > 
DUA, Js. — This appeal has been 
presented. to this Court pursuant to a 
céttifieate granted by the Patna High 
Court under Article 133 co] (c) of the 
Constitution. 


2. The appellant, Aditya 
Kumar Singh, passed the B. Sc., Part I 
examination of the Bhagalpur Univer- 
sity from the I. N. B. College in 
1964 with Chemistry, Botany and 
Zoology as principal subjects and 
Physics as an eXtra subject. In 1967 
he passed the B. Se., examination of 
the Magadh University with Honours 
in Zoology. Thereafter he applied for 
admission to the Rajendra Medical 
College, Ranchi. Along with his ap- 
plication. he attached a marks- sheet 
of the B, Se. Part I examination of 
the Bhagalpur University, purporting 
to have been issued to him by that 


ALR. 


University as also the marks sheet ofi 
} Se, (Hons) examination of the 

Magadh University. In March, 1968 

re ee admitted to the First Year of 
e 


served with a notice dated January 20, 
1969 from the Principal of Rajendra 
Medical College, Ranchi calling upon 
him to shew cause why his name 
should not be struck off the College 
tolls on the ground that the marks 
sheet of B. Se, Part I examination, 
submitted by him along with his ap~ 
plication for admission to the College 
was tiot genuine and that he had gain- 
ed admission to the College by fraudu-~ 
lent means. The reply to this notice 
was required to be submitted Iatest by 
January 27, 1969. The appellant sent 
his reply on Febraury 1, 1969. 


- reply was not considered. satisfactory 
and on February 4, 1969 the Principal. . 


of the College informed him accord~ 
ingly, adding that from the record of 
marks received from the University of 
Bhagalpur it had been found that the 

appellant had not passed in. Physics 


which he had offered as an extra sub- - 


ject in the B. Se, Part I examination 


g and as such he did not satisfy the 


- minimum qualification laid i. for 
admission to the College, with the 


result that -he could not be allowed. 


to continue his studies in the College. 
Tf the appellant had any further re- 
presentation to make he was asked to 
do so by 11 a. m. on February 12, 1969. 
The Principal of the College passed 
an order on February 27, 1969 strik- 
ing off the appellant’s name from the 
College rofl. On March 11, 1969 the 
appellant filed in the Patna High 
Court an application under Article 226 
of the Constitution (W. P. 219 of 1969, 
D/- 8-12-1969 (Pat)) for a writ of cer- 
tiorari praying for quashing the order 
of the Principal dated February 27, 
1969 and for a writ of mandamus com- 
manding the Principal not to enforce 
the said order and also not to interfere 
with the appellant’s right to prosecute 
his studies in the Rajendra Medical 
College. The appellant impleaded in 
this writ petition the Principal of 
Rajendra Medical College as respon- 
dent No. 1 and the State of Bihar 
through Secretary, Department of 
Health as respondent No. Z. Neither 
respondent filed any counter-affidavit 
and respondent No. 1 was. not even re- 
presented by a counsel. The facts 
stated in the writ petition were accord- 


. B. S, Course of that Collega - 
On January 21,1969 the appellant was 


fi 
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ingly taken by the High Court as 
eorreet, This writ petition was allow- 
ed by a Diyision Bench of: the Patna 
High Court on December 8, 1969. The 
final conclusions of the cae were 
sid aa by Wasiuddin . J. in these 
words: : 


“On a consideration of ail these 
facts, it is abundantly clear that there 
was a violation of the principle of 
natural justice and the petitioner tad 
not been giyen full opportunity of 
placing his case and the petitiorer 


must have also found himself be- , 


: wildered by the receipt of the orčer 
Gated the 27th February, 1969 wren 
the second show cause notice showed 
that action was being taken only on 
account of the eones not satisfying 
the minimum qualification for a 

sion into the Rajendra Medical Colleze. 
There can be no doubt that action 
could have been taken against the peti- 
tioner if it had been found that the 
petitioner was responsible for the in- 
flation and interpolation of the mark- 


7- sheet, but for fhis there should heave 


been due and proper inquiry in which 
‘the petitioner should have been giren 
full opportunity ef being heard. But 
it -appears ne such opportunity 
was given and there was thus-a vida- 
tion of the principle of natural justice 
In this connection, I may also refer 
here to two decisions, one ef which is 
of Supreme Court reperted in the ease 
of Board of see Shel and 
mediate Educatio P. Allahabad 
Ghanshyam Das Curia. (AIR 1862 sé 
1110) where the petitioner of that ease 

had been debarred from appearing at 
the examination and. it was held that 
the authorities had violated the princi- 
ple of natutal justice. There is <lso 
a Division Bench decision of our High 
Court (ATR 1964 ‘Pat 291) — Ajit Singh 
v. Ranchi University — in this conmec- 
tion which no doubt is also in respect 
of examination, but there also fke 
same principle as Jaid down in fhe 
Supreme Ceurt decision has been 
follow. 

it appears that the Principal ef the 
Rajendra Medieal College had made 
routine enquiries from the Assistant 
Resistrar of the Bhagalpur University 
about the marks obtained | by the 
students admitted im the College who 
had passed the B. Se, Part I exami- 
nation from that University. On 
December 12, 1968 the Assistant Regis- 
trar of that University wrote to the 
Principal in reply to his letter of 3rd 


a 


Deeember, 1968 stating inter alia that 

Shri Aditya Kumar Singh (the appel- 
Tant) had secured 5 marks in Physies 
practical and not 15. This statement 
was stated to have been verified by 
the Assistant Registrar (Shri HB. N. 
Rai). and Dr. K. P; Singh of Rajendra 
Medical College, It may he reealled 


-that the appellant had been required: 


in the Principal’s letter of February 4, 
te make whatever further representa- 
tion the appellant desired ie make by 
February 12, 1969. Presumably after 
waiting till! February 12, the 
Principal on February 13, 1969 
reguested the Assistant Registrar of 
Bhagalpur University to hold further 
investigation in the matter of marks 
obtained by the appellant. On Febru- 
ary 22, 1969 the Assistant Registrar 
wrote back to the Principal the fellow- 
ing letter; 
“Dear Dr Mitra, 

With reference te your D. O. 
letter No, 958/RMC dated the 13th 
February, 1969 I am to inform you 
that necessary investigation inte the 
matter has heen made. It has been 
verified and found that Shri Aditya 
Kumar Singh Roll Bhag, No 340 (a 
eandidate for the Annual E. Se, Part I 
examination, 1964) obtained only 5 
(&ve) marks in Physies practical and 
not 15 oe) as stated previously. 

Yours sincerely, 

Sd) B N. Bai 

Assistant Registrar’. 
Tt appears that the first M B. B, £. 
jon was to begin on Novem- 
ber 24, 3 1969. On October 9, 1969 the. 
Principal forwarded the appeliant’s 
form for admission to that examina- 
tion along with his fee The Princi- 
pal, however y> not append his 
signatures on the form. He stated his 
reascns fer not doing so in the cover- 

ing letter in which he wrote 


“It was apparent from the mark 
sheet that he had passed in Physics 
alse. Subsequent to this he passed 
B. Se, Findl Examination from ‘Bihar 
University’ in the year 1966 with 
Chemistry, Botany and Zoclogy. 
‘Thereafter the passed B. Se, Hons. 
examination in Zoolegy in ithe year 
1967 from Magadh University. Since 
he had passed B, Se, Hons, in ‘Zoslogy 
after having passed B. Se, I with 
Chemistry, Biology : and Zoology and 
apparently Physies also be was given . 
preference over B. Se, I candidates 
and admitted straightway”. 


1008 S. È; [Prs: 2-4] A. K. Singh v. R. M. College, Ranchi (Dua J.) 


After briefly narrating the history 
résulting in -the.appellant’s name being 
‘struck off, the letter continued: ` 
“Advice was sought (through the 
Health Department) from the Stand- 
‘ing counsel of Government (in the 
absence of the Advocate General) and 
?I have been advised that he should 
3 not be debarred from my end from ap- 
i pearing at the examination I am 
' therefore sending his form and fees 
‘but I am unable to certify that he 
‘has passed in Physics at B. Se., I level 
-as is required to be done on the body 
of the admission form. is is be- 
cause the very University from which 
he had appeared at the B. Se. I Exa- 
mination has declared that he had not 
passed in Physics. I am enclosing 
‘copies of documents mentioned herein- 
-under for your perusal and consulta- 
tion with legal advisors of the Univer- 
sity if deemed necessary. I am further 
to state that he has fulfilled the rest 
‘of the conditions which are req 
‘to be certified by the Principal on the 
_Admission form”. 
With this letter were also enclosed 
copies of the writ petition. the order 
of the High Court and the correspond- 
ence which had passed between the 
Principal and the Government on the 
subject. On receipt of this letter the 
Deputy Registrar. Ranchi University 
returned the form on October 28, 1969 
stating that the appellant could not 


be permitted to appear at the first- 


M. B. B. S. Examination. Apparently 
on learning of this position the appel- 
Jant also wrote to the Principal com- 
plaining against his refusal to give to 
the appellant a “good conduct certifi- 
cate”. The Principal replied to the 
appellant on November 1, 1969 stating 
all the facts and denying that he had 
debarred the appellant from appearing 
in the first M. B. B. S. Examination. It 
was explained in this letter that he 
(the Principal) was unable to certify 
that the appellant had passed in 
Physics at B. Sec., Part I level and it 
was for this reason that he had not 
signed a certificate to that effect. The 
Principal repeated his inability to 


certify that the appellant had passed ` 


in Physics. A copy of this letter was 
forwarded to the Vice-Chancellor, 
Ranchi. University, with reference to 
the letter dated October 28, 1969 from 
the Deputy Registrar. 

3. On November 4, 1969 the 
appellant filed an application in the 
Patna High Court for taking contempt 


‘Principal. 
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proceedings against the Principal of 
Rajendra Medical College. On Novem- 
ber 14, 1969 a Division Bench of the 
Patna High Court considered this ap- 
plication but found no justification for 
contempt proceedings against the 
It, however, directed the 
Principal to certify to the University 
that the appellant had passed B. Sc., 
Part I. Examination in Physics as 
shown from the College record. It was 
added that since the matter of the ap- 


` pellant having passed the B. Se, 


Part I Examination in Physics was 
under investigation it should also be 
noted that the certificate must be 
deemed to be provisional and in case 
it was established that the appellant 
had not passed the B. Se. Part I eža- 
mination in Physics then his admis- 
sion to the First M. B. B. S. Examina- 

tion of Ranchi University would be 
treated as cancelled. After this- order 
the Principal on November 20, 1969 
sent to the Vice-Chancellor, Rancht 
University the appellant’s form with 
his certificate as directed by the High 

Court along with a Ry of that Court’s 


-order. 


4, On November 22, 1969 the 
Registrar of the University under 
directions of the Vice-Chancellor wrote 
back to the Principal informing him 
that the High Court had not issued any 
directive to the University to. allow 
the gg to appear at the ensuing 
first M. B. B. S. Examination of 1969. 
The letter proceeded to state that the 
question whether the appellant had 
passed B. Sec., Part I Examination in 
Physics was still under investigation | 
and in the opinion of the Vice~ 
Chancellor the appellant was not eligi- 
ble to appear at the first M. B. B. S. 
Examination of 1969. The appellant 
thus could not take the examination 
held on November 21, 1969. After the 
decision of the High Court on Decem- 
ber 8, 1969 in the previous writ peti 
tion (No. 219 of 1969 (Pat)). the ap= 
pellant applied to the Vice-Chancellor, 
Ranchi University on January 22, 1970 
seeking permission to appear in. the 
M. B. B. S. Examination scheduled to 
be held from March 2, 1970. A copy 
of ihe order of the High Court dated 
Decemher 8, 1969 was also forwarded 
to the Vice-Chancellor. On February. 
14, 1970 the Registrar of the Univer- 
sity informed the appellant that he had 
to qualify himself in accordance with 
the relevant regulations for being 
admitted to the first M. B. B. S. Exa- 


_ Chancellor 
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mination. The appellant was acord- 

ingly advised to furnish proof that he 
had passed in Physics at the B Sc, 
Part I Examination. On February 21, 
1970 the appellant wrote to the Vice- 
saying that as thé 
M. B. B. S. Examination was scheduled 
to commence on March 2, 1970 the time 


-at his disposal was too short to en- 


able him to furnish proof of his having 
passed in Physics at the B. Se., Fart I 
Examination as required by the Uni- 
versity. He also referred to the 
marks sheet said to have been furnish- 
ed to him by the Bhagalpur Usiver- 
sity which he had already supplied and 


to the order of the High Court dated. 


December 8, 1969. A request was 
made to permit him -at least to sit at 
the examination provisionally arc], if 
necessary, to withhold his result pend- 
ing the completion of the enquicy by 
the University. In the meantime it 
appears that in view of the examina- 
tion scheduled to be held from Larch 
2, 1970 and apprehending that the ap- 
pellant would claim to sit at this exa- 


_ mination the Principal of the Rajendra 


Medical College applied to the Patna 
High Court on February 9, 1970 ander 
Section 151, C..P. C. stating tha. the 
counsel appearing for the State in the 
High Court in Writ Petition Ne. 219 
of 1969, D- 8-12-1969 (Pat) had 
somehow failed to file a counter-affi- 
davit explaining the full factual posi- 
tion. This was stated to be due to 
the fact that the correspondencs be- 
tween the Advocate-General oł the 
State and the Principal had remained 
unnoticed by the counsel. In the 
background of this position the Frinci- 
pal sought directions from the High 
Court as to how he was required to 
implement the Court’s order im the 
matter of attesting the appellant's ap- 
plication for permission to take the 
first M. B. B. S. Examination. Cn this 
application the High Court recorded 


~ the following order on February 11, 


1970: 

“Heard both sides. Let a provi- 
sional certificate be granted in terms 
of our order dated 14-11-69”. 

On February 25, 1970 the Registrar of 
the Ranchi University informed the 
appellant that he was not eligitle to 
appear at the ensuing first M. B. B.S 
Examination in 1969 (Special) sczedul- 
ed to be held from March 2, 197-2. On 
receipt of this letter the appellari, on 
February 26, 1970, presented a writ 
petition in the Patna High Court under 
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Article 226 of the Constitution which 
has given rise to the present appeal. 
The appellant obtained a rule against 
the respondents to show cause why: 

(i) they be not directed to imple- ` 
ment the directions of the High Court 
contained in the judgmant in Civil 
Writ 219/69 forthwith: . 

(ii) a writ in the nature of a writ i 
of mandamus be not issued command- ` 
ing them to permit the petitioner to 
appear at the supplementary M. B. 
B. S. Examination of the Ranchi Uni- 
versity commencing from March 2, 
1970: 

(iii) an appropriate writ or order 
be not issued quashing the order con- 
tained in the letter of the University 
dated February 14, 1970; 

(iv) the respondents be not punish- 
ed for contempt of the High Court. 
The five respondents impleaded in this 
writ petition were: 

(1) Principal, Rajendra Medical Col- 
Tege, Ranchi; 

(2) State of Bihar; 

(3) Deputy Registrar, Ranchi Univer- 


sity; 

(4) Vice-Chancellor, Ranchi Univer- 
sity and 

(5) University of Ranchi through its 
Registrar. 
When the writ petition came up for 
preliminary ` hearing the counsel for 
the appellant did not press the prayer 
for taking contempt proceedings. 
After admitting the writ petition the 
court stayed the operation of the order 
contained in the letter of the Univer- 
sity dated February 14, 1970 and also 
directed the respondent No. -1 (the 
Principal) to certify forthwith in the 
prescribed form that the appellant had 
passed B. Se., Part I Examination with 
Physics. Shri Sarwar Ali, counsel for 
the Principal, undertook to inform his 
client so as to ensure compliance with 
this direction. Respondent No. 5 (the 
University of Ranchi) was also direct- 
ed to permit the appellant to sit at 
the M. B. B. S. Part I Supplementary 
Examination. The appellant’s result 
was not to be published. till after the 
disposal of the writ petition. On July 
24, 1970 the writ petition was dismiss- 
ed by the High Court on the finding 


that the appellant had not passed 


B. Se, Part I Examination in Physics 
and that the University authorities 
were not bound to admit the appellant 
to M. B. B. S. Part I Examination with- 
out his fulfilling the requirements con- 
tained in Regulation 5 of Chapter 
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XVIII of the Regulations of the Uni- 
versity. 


5. In this Court: Shri V. S. 
Desai took us through the relevant 
facts and after giving the history of 
the case he strenuously contended that 
the High Court was in error in dismiss- 
ing the appellant’s writ petition. The 
‘earned counsel contended that the 
earlier decision of the High Court in 
writ petition No. 219 of 1969 D/- 8-12- 
1969 (Pat) was conclusive and binding 
on the parties and it was not open to 
the respondents to go behind that de- 
cision. This’ submission is wunaccept- 
able. To begin with in the earlier 
petition only the Principal of the 
Rajendra Medical College and the 
State of Bihar were impleaded as 
parties. It is unfortunate that in 
those proceedings the respondents did 
mot file anv counter-affidavit and the 
Principal of the College was not even 
represented by a counsel with the 
result that no arguments were address- 
ed on his behalf. The fact, however, 
remains that nothing said in that deci- 
sion can bind the University and now 
it is the University which is primarily 
objecting to the appellant’s. eligibility 
to take the First M. B. B. S. Examina- 
tion on the ground that he has not 
complied with Regulation 5 of Chapter 
XVII of the University Regulations. 
It was contended by Shri Desai that 
the Principal should have given the 
certificate as directed by the High 
Court in the previous decision and the 
counsel added that if that had been 
done the appellant would not have 
found it necessary to have resort to 
the present writ proceedings. 

6. This submission ignores the 
fact that the Principal had actually 
complied with the order of the High 
Court in the earlier case. He, how- 


ever, also in addition disclosed all the 


other relevant facts which he was, in 
our view, entitled to do. Besides, the 
question directly raised in the pre- 
vious case was confined to the griev-~- 
ance relating to violation of the prin- 
ciple of natural justice.as the appel- 
lant had not been given adequate op- 
portunity of placing . his case before 
the authorities. He was accordingly 
held entitled to an opportunity to show 
cause against the action sought to be 
taken against him so as to satisfy the 
requirements of the rule of natural 
justice. The appellant, as the facts 
noted earlier in this judgment show, 
was given notice to show that he had 
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actually passed in physics as claimed 
by him. The previous decision is thus 
of no assistance to the appellant in 
the present case. 


KA The point of res judicata 
was also urged in the High Court and 
indeed it was in the forefront of the 
arguments addressed in that Court on 
behalf of -the appellant. After noting 
the fact that in spite of the instruc- 
ticns from the Principal to the Health 
Department of the Bihar State Govern- 
ment to forward the Principal’s ver- 
sicn to the Advocate-General’s office 
neither counter-affidavit was filed nor 
were any arguments addressed in the 
High Court on his behalf in the earlier 
ease. The High Court in the present 
ease observed that the decision in the 
earlier writ petition would neverthe- 
less be binding on the Principal but 
it could not bind the Ranchi Univer- 
sity. The law laid down in the earlier 


case was, however, held to constitute , 


a binding precedent for the Court to 
follow in the present case. The pre- 
vious decision was held to be con- 
fined’ only to the question of removal 
of the appellant’s name from the roll 
of the College in violation of the prin- 
ciples of natural justice inasmuch as 
proper opportunity was not afforded 
to him to meet the charge that he 
was responsible for submitting the 
inflated marks sheet. After adverting 
to the facts of the case the High 
Court observed: 


"We do not want to make any 
observation in this case in regard to 


-the case of the respondents at some 


of the stages that really the figure 
'? before the figure ‘5’ in figure ‘15’ 
was an interpolation in different ink. 
Because that matter was not finally 
investigated as the previous judgment 
shows, by following the principles of 
natural justice. But this much is clear 
now that the petitioner had not passed 
B. Sc., Part I Examination in Physics 
as he had got only twenty eight marks 
in Physics (five in Practical and 
twenty three in theoretical) and had 
submitted a mark sheet along with 
his admission application form which, 
to say the least, was not correct. 
Whoever may have been responsible 
for showing the inflated mark but 
surely the user of this mark sheet was 
the petitioner and to his advantage”. 

When confronted with this position the 
learned counsel, after making a faint 
but unsuccessful attempt to persuade 
us to go into the facts and come to 
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our own conclusions, confined his sub- 
mission to a very narrow point. He 
submitted that since the appellan: has 
attended the College regularly and 
has also been permitted, though pro- 
visionally, to sit at the University 
Examination he should be given an 
opportunity of showing to the Univer- 
sity authorities that he had in fact 
passed in Physics at the B. Sec., Part I 
Examination from Bhagalpur Univer- 
sity. According to his submission the 
High Court should not. have given a 
final decision on this point when the 
question of interpolation of figure ‘I’ 
in the marks sheet had been left open. 


8. The High Court hes un- 
doubtedly observed in the impugned 
order that the appellant had neither in 
the earlier writ petition nor ir the 
present writ petition nor in any of his 
affidavits in reply stated that he had 
as a matter of fact passed in Pnysics 
at B. Sc, Part I Examination from 
Bhagalpur University. On the othet 


hand the appellant throughout insist- - 


ed on basing his claim on the marks 
sheet which he had attached wiih the 
admission form and which had been 
held not to be genuine. The High 
Court, while dealing with the question 
of equitable estoppel, again observed: 


“It will bear repetition tc say 
that the petitioner who had noi un- 
disputedly now passed B. Sc., Part I 
Examination with Physics brt by 
making use of wrong mark sheet had 
led the Principal to admit him, is not 
entitled to invoke the principle of 
estoppel against the University”. 


The learned counsel for the appellant 
was not able to point out any mate- 
rial on the record from which it could 
be shown that the High Court is wrong 
in making these observations and 
that the appellant had at any stage 
asserted that as a matter of fact he 
had passed in Physics as contended. 
We are, therefore, unable to finé any 
error in the impugned order. 

9. In the High Court it was not 
the appellant’s case that he should be 
allowed an opportunity to show that 
he had actually passed in Physics as 
is now prayed by his counsel In- 
deed, all along he was being ask2=d to 
furnish proof of his having so > assed 
in Physics. Since no such plea was 
raised in the High Court we are un- 
able to make any order in the terms 
suggested by Shri Desai. Ir case, 
however, he is in a position to 
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furnish proof of this fact he may ap- 
proach the authorities concerned. It 
was the appellant himself who had 
without furnishing any such proof 
rushed to the.Court with a miscon- 
ceived prayer. The appeal must fail 
and is dismissed with costs. 

Appeal dismissed. 
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(From Patna: AIR 1966 Pat 364) 
J. C. SHAH, K. S. HEGDE AND A. N. 
GROVER, JJ. 

The State of Bihar and others, Ap- 
pellants v. Shiva Bhikshuk Mishra, 
Respondent. 

Civil Appeal No. 1353 of 1966, D/- 
14-9-1970. 


Constitution of India, Art. 311 — 
Test for applicability of — Impugned 
order need not necessarily refer to 
stigma attributable to conduct of Gov- 
ernmert servant — Circumstances at- 
tendant on impugned order are rele- 
vant. 


For applicability of Art. 311 of 
the Constitution it is not necessary 
that there should be express words of 
stigma attributable to the conduct of 
Government servant in the impugned 
order. There is no rigid principle that 
one has only to look to the order and 
if it does not contain any imputation 
of misconduct or words attaching a 
stigma to the character or reputation 
of a Government Officer it must be 
held to have been made in the ordi- 
nary course of administrative routine 
and the Court is debarred from look- 
ing at all the attendant circumstances to 
discover whether the order had been 
made by way of punishment. The 
form of order is not conclusive of its 
true nature and it might merely be a 
cloak or camouflage for an order 
founded on misconduct. It may be 
that an order which is innocuous on 
the face and does not contain any 
imputation of misconduct is a circum- | 
stance or a piece of evidence for find- 
ing whether it was made by way of 
punishment or administrative routine. 
But the entirety of circumstances pre- 
ceding or attendant on the impugned 
order must be examined and the over- 
riding test will always be whether the 
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misconduct is a mere motive or is the 
very foundation of the order, AIR 
1968 SC 1089 & ATR 1964 SC 1680 
Rel, on. AIR 1969 N.S.C. 21, Ref; AIR 
1966 Pat 364, Affirmed. (Paras 4, 5) 


Cases Referred: Chronological Paras 
(1969) ATR 1969 N.S.C. 21 (V 56) 
=Civil Appeal No. 882 of 1966, 
D/~ 7-4-1969, Union of India 
v. R. S. Dhaba, I. T, Officer, 
ı Hoshiarpur 
ť1968) AIR 1968 SC 1089 (V 55)= 
(1968) 3 SCR 234, State of Pun- 
jab v. Sukh Raj Bahadur 
_ (1964) ATR 1964 SC 1680 (V 51)— 
1964-3 SCR 55, S. R. Tewari v. 
District Board, Agra 
(1964) AIR 1964 SC 1854 (V 51)= 
1964-5 SCR 190, Champaklal 
Chimanlal Shah v. Union of 
India 
Dr. L. M. Singhvi, Sr. Advocate, 
(Mr. V. P. Singh, Advocate, with him), 
for Appellants; M/s. D. Goburdhun 
and R. Goburdhun, Advocates, for 
Respondent. ; 
The following Judgment of the 
Court was delivered by 
GROVER; J.: This is an appeal by 
certificate from a judgment of the 


w 


Patna High Court. The respondent- 


was holding the substantive post of a 
Sergeant in the police force till July 
31, 1946 in the State of Bihar, -On 
August 1, 1946 he was promoted to 
officiate in the higher post of Subedar. 
On January 9, 1948 while he was still 
holding the substantive post of a Ser- 
geant he was promoted to. officiate 
temporarily as a Subedar-Major. It ap 
pears that on October 3, 1950 the Com- 
mandant of the Bihar Military Police, 
Muzaffarpur wrote to the Deputy Ins- 


` pector General of Police, Armed For- 


ces, mentioning an incident between 
the respondent and his orderly on the 
night of September 22, 1950. The inci- 
dent involved a physical assault by 
the respondent on the orderly. The 
Commandant made an inquiry in the 
matter and expressed the opinion that 
the respondent had actually assaulted 
his orderly by taking the law into his 
own hand instead of bringing any com- 
plaint which existed against the order- 
ly to the notice of the higher autho- 
rities for proper action. In the penu- 
Itimate paragraph of his letter the 
Commandant wrote, “to drop the above 
fncident without taking action, in 
order to prevent any re-occurrence of 


A. I. R. 
the Subedar Major’s gross misconduct, 
I suggest he be censured for his un- 
satisfactory behaviour where he fail- 
ed to maintain the required discipline.” 
The Deputy Inspector General wrote 
a note to the Inspector General as fol- 
lows: 

“Kindly see pp. 15-12 which relate 
to the notorious Subedar Major S. B. 
Missir of M.B.P. VI whose conduct is 
already under enquiry by a Board to 
be presided over by the I. G. himself, 

In this particular case Subedar 
Major Missir appears to have tripped 
up very badly and I feel that trans- 
fer, as recommended by D.1L.G.A.F, is 
no cure. o 

It is indeed strange that our Board 
accepted the Subedar Major for pro- 
motion to the rank of Sergeant Major 
although he has not yet undergone 
training of a Sergeant. In a similar 
case the then D.I.G.A.F. recommended 
that a temporary Sgt. must undergo 
the Sergeant’s course before his case 


-was considered for promotion. -The 


Subedar Major is, perhaps, too old to 
Jearn and in any case cannot be posted 
as a Sergeant Major in view of the 
fact that he was never trained as a 
Sergeant and has never worked in a 
district. He was orginally appointed 
in the R.P.P. by Mr. Creed’s Board. 
-I recommend that’ the officiating 
Subedar Major should be reverted to 
his substantive rank of Sergeant and 
posted to Hazaribagh. The question 
whether he should be retained in ser- 
vice will be decided after the Board of 
enquiry concludes its labour, I am 
purposely suggesting his posting to 
Hazaribagh because he will be far 
away from the witnesses and would 
not be able to tamper with the evi- 
dence recorded of each witness. Even. 
the present charge against Subedar 
Mejor Missir is serious but the order 
of reversion would meet with the 
case, as it is obvious that he is not 
likely to make either a suitable Sube- 
dar Major or Sergeant Major.” 
The Inspector-General made an order 
on November 2, 1950, “as proposed”. 
In the first week of November 1950 
the respondent was asked to attend a 
Board of enquiry for answering charges 
of misconduct. On November 14, 1950 
the respondent was reverted to his 
substantive post of Sergeant. On April 
7, 1953 an order was made by the De- 
puty-Inspector-General dismissing the 
respondent from service. 
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2. In February 1954 the Tes- 
pondent filed a suit for a declara-ion 
that his demotion from the rank cf a 
Subedar Major to that of Sergeant and 
dismissal from service were wrong- 
ful, illegal and inoperative and tha; he 
had all along remained a Subecar- 
Major. He further claimed a decree 
for a sum of Rs. 3118/- on account of 
arrears of pay as detailed in Sch I 
attached to the plaint with future 
interest, The trial Court dismissed 
the suit on the view that the order of 
reversion did not contain any stigma 
on the competence and character of the 
respondent and that it had not keen 
made by way of punishment. The Figh 
Court on appeal reversed the decision 
of the trial court on the finding that 
the “reversion was not in the usual 
course or for administrative reasons 
but it was after a finding on an inquiry 
about some -complaint against the 
plaintiff and by way of punishment to 
him”. ‘The order of dismissal was set 
aside on the short ground that if the 
respondent continued to remain in the 
post of Subedar-Major even in an cffi- 
ciating capacity on the date with effect 
from which the order of dismissal was 
passed the provisions of Art. 311 (1) 
had not been complied with. The 
Deputy Inspector General who had 
passed the order of dismissal was 
subordinate to the authority by which 
he had been appointed to officiate in 
the post of Subedar Major, that aucho- 
rity being the Inspector Genera. of 
Police. The dismissal order as, 
therefore, invalid and not binding on 
the respondent. He was granted the 
declaration asked for by him togecher 
with a decree for Rs. -3118/- with 
future interest at the rate of 6% per 
annum, f 

3. The sole point which “alls 
for determination is whether’ the 
reversion of the respondent from the 
post of officiating Subedar Major was 
made in circumstances waich 
- would attract the applicability of Arti- 
cle 311 (2) of the Constitution. Aiit- 
ter J., delivering the judgment of this 
court in State of Punjab v. Sukh Raj 
Bahadur, (1968) 3 SCR 234 = (AIR 
1968 SC 1089) stated the following 
propositions on a consideration of the 
numerous decisions on the point: 


“I. The services of a temporary 
servant or a probationer can be ter- 
minated under the rules of his employ- 
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ment and such termination without 
anything more would not attract the 
operation of Art. 311 of the Constitu- 
tion. 

2. The circumstances preceding or 
attendant on the order of termination 
have to be examined in each case, the 
motive behind it being immaterial. 


3. If the order visits the public 
servant with any evil consequences or 
casts an aspersion against his charac- 
ter or integrity, it must ke considered 
to be one by way of punishment, no 
matter whether he was a mere proba~ 
tioner or a temporary servant. 


A, An order of termination of ser- 
vice in unexceptionable form preced~ 
ed by an enquiry launched by the 
superior authorities only to ascertain 
whether the public servant should be 
retained in service does not attract the 
operation of Art. 311 of the Constitu- 
tion. 

5. If there be a full-scale depart- 
mental enquiry envisaged by Art. 311 
ie. an Enquiry Officer is appointed, a 
charge sheet submitted, explanation 
called for and considered, any order of 
termination of service made thereafter 
will attract the operation of the said 
article”. 

The argument sought to be raised on 
behalf of the appellant is that the 
order of reversion of the respondent 
to his substantive post casts no asper- 
sion against his character or integrity. 
Even if the motive behind the making 
of the order was the report of the De- 
puty Inspector General dated Novem- 
ber 1, 1950 consequent on the com~ 
munication received from the Com- 
mandant dated October 3, 1950 arising 
out of the incident involving an assault 
by the respondent on his orderly it 
would not be a case of reversion by 
way of punishment, A great deal of 
stress is laid on the fact that no de- . 
partmental enquiry as envisaged by 
Art. 311 was made into the above- 
mentioned incident before reversion 
was ordered. Our attention has been 
invited to this court's decision in the 
Union of India v. R. S. Dhaba, Income 
Tax Officer, Hoshiarpur Civil Appeal 
No. 882 of 1966, D/- 7-4-1969 = (AIR 
1969 N.S.C. 21) in which Mr. Pillai 
the then Commissioner of Income tax 
had said that the officer concerned 
should be reverted because of the 
large number of complaints which the 
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department had received against. his 
integrity and the bad reports received 
by him from his superiors. The suc- 
cessor of Mr. Pillai Mr. S. R. Mehta 
made an order on May 22, 1964 to the 
effect that Dhaba officiating Income- 
tax Officer class II had been found un- 
suitable, after trial, to hold that post; 
his reversion was ordered as Officiat- 
ing Inspector, Income tax. It was 
held by this court that the order ‘of 
reversion had not been made by way 
of punishment and the decision of the 
High Court to the contrary was set 
aside. A large measure of support is 
sought to be derived from this deci- 
sion because of the previous opinion 
of the Commissioner of Income tax 
. which was highly prejudicial to Dhaba 
and the argument raised there was 
that the reversion of Dhaba was the 
direct result of the note of Mr. Pillai. 
This is what was observed by this 
court in that case: 

“The test for attracting Art. 311 
(2) of the Constitution in such a case 
is whether the misconduct or negli- 
gence is a mere motive for the order 
of reversion or termination of service 
or whether it is the very foundation 
of the order of termination of service 
of the temporary employee (see the 
decision of this court in Champaklal 
Chimanlal Shah v. The Union of India 
(1964) 5 S.C.R. 190 = (AIR 1964 SC 
1854). © In the present case, however, 
the order of reversion does not contain 
eny express words of stigma attribut- 
ed to the conduct of the respondent 
and, therefore, it cannot be held that 
the order of reversion was made by 
way of punishment and the provisions 
of Art. 311 of the Constitution are 
consequently attracted”. . 


4. We are unable to accede to 
the contention of the appellant that 
the ratio of the above decision is that 
so long as there are no express words 
of stigma attributed to the conduct of 
a Government Officer in the impugned 
order it cannot be held to have been 
made by way of punishment. The 
test as previously laid and which was 
relied on was whether the misconduct 
or negligence was a mere motive for 
the order of reversion or whether it 
was the very foundation of that order. 
In Dhaba’s case Civil Appeal No. 882 
of 1966, D/- 7-4-1969 = (AIR 1969 
WSC 21), it was not found that 
the order of reversion was based 


‘whether the 
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on misconduct or negligence of the 
Officer. So far as we are aware 
no such rigid principle has ever been 
laid down by this Court that one has 
only to look to the order and if it does 
not contain any imputation of mis- 
conduct or words attaching a stigma 
to the character or reputation of a 
Government Officer it must be held to 
have been made in the ordinary 
course of administrative routine and 
the Court is debarred from looking at 
all the attendant circumstances to dis- 
cover whether the ‘order had been 
made by way of punishment. The 
form of the order is not conclusive of 
its true nature and it might merely be 
a cloak or camouflage for an order 
founded on misconduct (see S. R. 
Tewari v. District Board Agra 1964-3 
SCR 55 = (AIR 1964 SC 1680). It 
may be that an order which is inno- 
cuous on the face and does not contain 
any imputation of misconduct is a 
circumstance or a piece of evidence 
for finding whether it was made by 
way of punishment or administrative 
routine. But the entirety of circum- 


-Stances preceding or attendant on the 


impugned order must be examined 
and the overriding test will always be 
misconduct is a mere 
motive or is the very foundation of 
the order. 


5. In the present case the High 
Court found that the order of rever- 
sion was made owing to the note of 
the Deputy Inspector-General of Police 
following the report of the Comman- 
dant. The order of reversion was 
directly and proximately founded on 
what the Commandant and the Deputy 
Inspector General said relating to the 
respondent’s conduct generally and in 
particular with reference to the inci- 
dent of assault by him on his order- 
ly. We find no reason to disagree with 
the view of the High Court. It is not 
disputed that if the order of reversion 


was void the subsequent order of dis- - 


missal which was passed by the De- 
puty Inspector General of Police would 
be violative of Art. 311 (1) of the Con- 
stitution. 


6. The appeal fails and it is 
dismissed with costs. 


Appeal dismissed. 
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AIR 1971 SUPREME COURT 1015 
(V 58 C 205) 


(From: AIR 1967 Andh Pra 99} 


. J. C SHAH, C. J., K. S. HEGDE 
AND A. N. GROVER, JJ. 


Commissioner of Income ‘ax, 
Andhra Pradesh, Hyderabad, Appel- 
lant v. M/s. J ayalakshmi Rice and Oil 
Mills Contractor Co., Respondent. 


Civil Appeal No. 545 of 1967, D/- 
15-1-1971. 

Income Tax Act (1922), Sec. 23-A 
— For purposes of Rule 2 (b), a firm 
will not .be treated as registered 
before the end of the previous y2ar, 
where although an application for its 
registration under Section 58, Partmer- 
ship Act was made before the end of 
such previous year it was actually 
registered in accordance with Sec. 59 
of that Act only after the end of 
such year — (X-Ref. Partnership Act 
(1932), Sections 58 and 59) — AIR 
1935 All 898 and AIR 1936 All 3 and 
AIR 1964 Ker 251, Rel. on; AIR 1967 
Andhra Pra 99, Reversed. (Para 5) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 Ker 251 (V 51) . 

= (1964) 51 ITR 711, Kerala 
Road Lines Corporation v. Com- 
missioner of Income-tax Kerala 4 
(1936) ATR 1936 All 3 
= ILR (1936) 58 All 495, Danma 
Parshotamdas v. Baburam 
Chhotelal 4 
(1935) ATR 1935 All 898 (V 22). 
= 1935 All WR 1051, Ram Prasaë 

v. Kamta Prasad 4 

Mr. S. C. Manchanda, Sr. Advo- 
cate, (M/s. B. D. Sharma and R. N. 
Sachthey, Advocates, with him), for 
Appellant; Mr. K. Rajendra Chau- 
dhuri, Advocate, for Respondent. 

The following Judgment of the 
Court was delivered by 

GROVER, J.: — This is an appeal 
from a judgment of the Anchra 
Pradesh High Court arising out o= a 
reference made under Section 66 (T) of 
the Income-tax Act, 1922,. hereinafter 
called the ‘Act’ of the question whe- 
ther on the facts and in the circiam- 
stances of the case the application 
under Section 26-A of the Act was 
filed out of time. 

2. The facts are not in dis- 
pute. The assessee firm was constitut- 
ed under a deed of partnership dated 
October 6, 1955. It was to come into 
existence with effect from November 


BO/BO/A201/71/MKS/C 


L T. Commr., Andh. Pra. v. J. R. & O. Mills {Prs, 1-3] 


(V_53) ; 


S. C. 1015 


5, 1954. The assessee filed an applica- 
tion under Section 26-A of the Act for 
registration of the firm for the assess- 
ment year 1956-57. The ‘previous 
year’ of the firm was shown as the 
year ending October 26, 1955. This 
application was received by the In- 
come-tax Officer on October 14, 1955. 
On October 20, 1955 the essessee filed 
before the Registrar of Firms a state- 
ment under Section 58 of the Indian 
Partnership Act, 1932. On November 
2, 1955 the Registrar of Firms filed 
the statement of the assessee and made 
entries in the register of firms. On 
March 23, 1961 the Income tax Officer 
Passed an order refusing to register 
the firm under Section 26-A, inter alia 
for the reason that the application had 
not been made in time. The appeal 
taken to Appellate Assistant 
Commissioner by the assessee failed. 
The Income tax Appellate Tribunal 
also upheld the order of the Income- 
tax Officer and the Appellate Assistant 
Commissioner. On that a reference 
was sought and the High Court ans- 
wered the question referred in favour 
of the assessee on the ground that the 
application had been filed in time. - 


3. .. Section 26-A of the Act pro- 


“vides that an application may be made 


to the Income tax Officer on behalf of 
any firm constituted under an instru- 
ment of partnership specifying the in- 
dividual shares of the partners for 
registration for the purroses of the 
Act. The application has to be made 
by such person or persons and at such ~ 
time and has to contain such particu- 
lars etc., as may be prescribed. Rules 
2 to 6 (b) of the Rules madé under 
Section 59 of the Act deal with regis- 
tration of firms. We are concerned 
with the following material portion of 
Rule 2. 


(a) Where the firm is not register- 
ed under the Indian Partnership Act, 
1932 (EX of 1932) or where the deed 
of Partnership is not registered under 
the Indian Registration Act, 1908 (XVI 
of 1908), and the application for regis- 
tration is being made for the first ae 
under the Act, 


(i) Within a period of six months 
of the constitution of the firm or 
before the end of the ‘previous year’ 
of the firm whichever is earlier, if 
the firm was constituted in that pre- 
vious year, 
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(ii) before the end of the previous 
year in any other case; 


(b) Where the firm is registered 


under the Indian Partnership Act, 
1932, (IX of 1932) or where the deed 
of partnership is registered under the 
Indian Registration Act, (XVI of 1908) 
before the end of the „previous year of 


Now it is common ground that the ap- . 


plication for registration was not 
made within the period prescribed by 
Rule 2 (a). What has been urged 
throughout on behalf of the assessee 
is that the application to the Income 
tax Officer was governed by Rule 2 (b) 
and was in time as the firm should be 
deemed to have been registered not 
on the date on which it was actually 
registered by the Registrar of Firms 
but with effect from the date on‘ which 


the application for registration was. 


. presented to the Registrar. In other 
words the firm should be considered to 
have been registered on October 20, 
1955 on which date the statement 
under Section 58 of the Partnership 
Act was filed by the assessee before 
the Registrar of Firms. 

4, The real question which has 
fo be determined is whether the regis- 


tration of a firm under the Partner~ 


ship Act takes place with effect from 
the date on which the application for 
registration is made in accordance 
with Section 58 of that Act. Section 
58 (1) provides 
of a firm may be effected at any time 
by sending by post or delivering to the 
Registrar of the area in which any 
place of business of the firm is situated 
or proposed to be situated a statement 
the prescribed form and accom- 
panied by .the prescribed . fee stating 
Under Section 59 when 
the Registrar is satisfied that the pro- 
visions of Section 58 have been duly 
complied with he shall record an 
entry of the statement in a register 
called the “register of firms” and 
shall file the statement. In Ram 
Prasad v. Kamta Prasad, AIR 1935 All 
898 it was laid down. that the registra- 
tion of a firm under the Partnership 
Act takes place only when the neces- 
sary entry is made in the register of 
irms. Even under Section 69 of -the 
Partnership Act which deals with the 
effect of non-registration it has been 
consistently held that the registration 
of a firm subsequent to the filing of 
the suit did not cure the defect; See 
Danmal Parshotamdas v. Baburam 


that the registration. 


A.I. R. 
aote, ILR (1936) 58 All 495 = 
{AIR 1936 Al ) Thus under the 
Partnership law it can be taken to 
have been settled by decisions of High 
Courts from a long time that the regis- 
tration of a firm takes place only 
when the necessary entry is made in 
the register of firms under Section 59 
of the Partnership Act by the Regis- 


trar. It is true that sub-section (1) of ` 


Section 58 employs language which 
without anything more may 
support to the view that the registra- 
iion of a firm may be effected merely 
by sending an application which 
would mean that as soon as an ap- 


- plication is sent and if entry is made 


under Section 59 pursuant to it the 
registration would be effective from 


the date when the application was . 


presented. But Section 58 (1) is not 
to be read in isolation and has to be 
considered along with.the scheme of 
the other provisions of the Act, name- 
ly, Section 59 and Section 69.- The 
latter section may not have a direct 
bearing on the point under our con- 
sideration but it throws light’on what 
was contemplated by the legislature 
with regard to the point of time when 
the firm could be regarded. as register- 
ed. The Kerala High Court has in 


Kerala Road Lines Corporation v. 


Commr. of Income-tax, Kerala, (1964) 
51 ITR 711 = (AIR 1964 Kerala 251) 
clearly expressed the view that read- 
ing Sections 58 and 59 of the Indian 
Partnership Act together a firm cannoti 
be said to be registered when the state- 
ment prescribed. by Section 58 and the 
required fee are sent to the Registrar 
and that the registration of the firm 
is effected only when the entry of the 
statement is recorded in: the register 
of firms and the statement is filed by 
the Registrar as provided in Sec, 59. 
In that case also an identically simi- 
lar question arose in respect of regis- 


tration of a firm under Section 26-A of- 


the Income tax Act. 


5. The High Court in the judg- 
ment under appeal referred to the 
statement extracted from the report of 
the Special Committee which had been 
appointed by the Government of India 
to-examine the provisions of the Bill 
before it came to be passed by the 
Central Legislature as the Partnership 
Act and reference was made in parti- 
cular to the statement relating to Sec. 
58 corresponding to Section 59 of the 
Parinership Act to the effect that the 
Registrar was a mere recording officer 


lend- 


wi 
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and that he had no discretion but to 
record the entry in the register of 
firms. We are unable to see how thati 
statement can be taken into consicera- 
tion for the purpose of interpreting 
the relevant provisions of the Partner- 
ship Act. 
the other reasoning of the High Couri 
for coming to the conclusion thai the 
parinership should be deemed to nave 
been registered on the date wher’ the 
application was presented and tha. the 
requirement of -Rule 2 (b) would be 
satisfied if it became registered under 
the Partnership Act even after the ap- 
plication was filed. 


6. For the reasons given above 
the appeal is allowed and the judg- 
ment of the High Court is set aside. 
The answer to the question referred 
must be given in the affirmative and 
against the assessee. The appellant 
shall be entitled to- costs in this Czurt. 

Appeal allowed. 
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Ramakrishna Hari Hegde and an- 
other, Appellants v. The Market Com- 
mittee, Sirsi and others, Respondents. 

Civil Appeal No. 1072 of 1966 D/- 
5-1-1971. 

Bombay Agricultura] Produce 
Markets Act (22 of 1839), Section 4-A 
~~ Notification of Mysore Government 
No. DPC 203 CMD 64 (i), D/-.5-1-1965 
declaring certain area as Prinripal 
Market Yard in supersession of eerlier 
notification D/- 31-8-1954 is violative 
of fundamental right to carry on busi- 
ness. of dealers whe have to shift 
their business from the old nozified 
principal market yard within a short 


period of ten days — (X-Ref: — Uon- ` 


Stitution of India, Article 19 (1) tg)). 
(Para 12) 
Tt is true that Government has 
power to declare the area specified in 
impugned Notification as the Princi- 
pal Market Yard without necessarily 
declaring the old notified prinzipal 
market yard as sub-market area. But 
reasonable time should have been 
given to the dealers for shifting cheir 


BO/BO/A203/71/CWM/C 


We also cannot concur with | 


R. H. Hegde v. Market C:mmittea, Sirsi (Prs. 5-6)-[Prs. 1-2] S. C. 1017 


business. The period of one and half 
year was agreed to be reasonable and 


consequently the notificetion was not 


struck down. (Para 13), 
Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 97 (V 49) 
= (1962) 2 SCR 659, Mohammad 
Hussain Gulam Mohammad 
v. The State of Bombay 
Mr. V. M. Tarkunde, Sr. Advo- 
cate (Mr. Naunit Lal, Advocate with 
him), for Appellants; Mr. R. B. Datar, 
Advocate, for Respondent No. 1; M/s. 
S. K. Dholakia and S. P. Nayar, Advo- 
cates, for Respondent No. 2. 
The following Judgment of the 
Court was delivered by 
P. JAGANMOHAN REDDY, J.: = 
This Appeal is by Special Leave 
against the Judgment cf the Mysore 
ligh Court dismissing the Writ Peti- 
tion filed by the Appellants and Res- 
pondent No. 3 against Respondents 1 
and 2, the Market Committee, Sirsi 
and the State of Mysore respectively, 
by which they challenged the Notif- 


` cation of the Government of Mysore 


No. DPC 206 CMD 64 (i) dated 5th 
January 1965. The Town of Sirsi in 
the North Canara which was once 
part of the Bombay State is one of 
the leading markets for Areca, 
Cardamom and Pepper. The Appel- 
Jants have been carrying on business’ 
in these 3 commodities on a large 
scale for many years in this town 
mainly in the localities comprising 
Channapattan Galli, Basti Galli and 
Nadged Galli, while the Respondent 3 
who is a dealer in the said commodi- 
ties was carrying on business in 
Nadged Galli. In the Channapattan 
Galli there are nearly 20 Commission 
Agents who own shops and godowns 
who also deal in these commodities. 
It was stated that the three Gallis 
constitute the main market where 
wholesale business in the aforesaid 
commodities is being carried on for 
more than a century. 

The Bombay Legislature 
had passed the Bombay Agricultural 
Produce Markets Act, 1939 (Act XXII 
of 1939) and thereafter made rules 
under the Act known as Bombay Agri- 
cultural Produce Market Rules here- 
inafter referred to as the Act and 
Rules respectively. In 1351 under the 
provisions of Section 4 (1) of the Act 
the Government of Bombay declared 
the town of Sirsi and various sur- 
rounding villages, 59 in number, as a 
market area in respect of Areca, 
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Pepper and Cardimom and by Notifi- 
cation dated 24th April 1951 had also 
declared the 3 Gallis referred to 
above as the Market Yard under the 
Act. In 1954 the Act was amended 
by the addition of Section 4-A to 
which a reference will be made pre- 
sently. After the amendment of the 
said Act, on 31-8-1954 the Govern- 
ment of Bombay Notified the three 
Gallis of Channapattan, Basti and 
Nadged which previously had been 
declared as a Market Yard, as the 
Principal Market Yard of the said 
Market area under Section 4-A (2) 
proviso. After this daclaration it is 
said the Appellants invested large 
amounts in buildings which are worth 
ten Iacs of Rupees and improved their 
trade. Similarly in the Nadged Galli 
the properties of Commission Agents 
are worth about Rs. 5 lacs and in the 
Basti Galli the business premises are 
worth about Rs. 2 lacs. — 


3. It is alleged that Shri Hegde 
Kadve is a Congressman and as the 
Chairman of the Market Committee 
and also as the Chairman of the Sirsi 
Totgars Co-operative Society and Presi- 
‘dent of the Taluka Board had con- 
siderable personal influence over the 
Congress Ministry and consequently 
prevailed on the Government to grant 
to the Market Committee free of cost 
land measuring about 10 acres and 37 
gunthas for a market at a distance of 
more than a mile from the present 
market, which was divided into plots, 
on which he managed to get shops, 
godowns and offices constructed with 
the money secured by the Society as 
a loan from the Government at a 
very low rate of interest. The Mar- 
ket Committee disposed of eleven 
sires to private parties and also allow- 
ed the Co-operative Society to con- 
struct premises for a Rice Mill, but 
notwithstanding these constructions 
the new site for the Market has no 
amenities. The impugned Notification 
had the effect of prohibiting persons 
from carrying on business in the said 
three main commodities at the old 
market Yard, and has thus destroyed 
the business of traders including that 
of the Appellants. The new site it 
was said was only so declared 
with a view to confer on the Co-opera- 
tive Society a monopoly in trade as 
it would not be possible for traders 
to invest money and construct new 
buildings and godowns for carrying on 
trade at the new market site. The 


A.LRE: 


Notification was’ thus challenged as 
being ultra vires of the provisions of 
the Act, illegal, arbitrary, capricious 
and discriminatory, violating Articles 
14, 19 (1) (g) and 31 of the Constitu- 
tion, ` 


4. The Respondents denied the 
several allegations made against them. 
Respondent 1 stated that the Market 
Committee having felt as early as 1958 
tha; the area of the three Gallis was 
insufficient to cope with the expanding 
business and made efforts to acquire 
a more convenient and specious area 
to house the market. In furtherance 
of this desire and with the object of 
providing better facilities to the Agri- 
culturists, the Committee from time to 
time made representations to the Gov- 
ernment, which ultimately granted in 
all 35 acres 29 gunthas of land. There- 
after steps were taken for the develop- 
ment of the said area by leasing out 
plots to Commission Agents and 
traders who were induced to build 
premises for the purpose of sale and 
purchase of the Agricultural produce 
in the Market Yard. The Committee 
thereafter resolved ` on 13-7-1964 to 
request the Government, to declare 
the new area as the Principal Market 
Yard while at the same time permit- 
ting the traders to continue their 


business in the existing. place for a - 


period of one or two years. It was 
also pointed out that the Market Com- 
mittee of which the Appellant No. 1 
was a Member have never objected to 
the shifting of the Market Yard since 
1958 but on the contrary had applied 
for the grant of plots and was com- 
plaining that the Government was 
delaying. the issue of the necessary 
Notification. Besides the Appellant 
there were 14 others, who had obtain- 
ed leases of the plots and constructed 
buildings on these plots. The allega- 
tion that there are no roads or well 
was incorrect. The new site was only 
about half a mile from the. 3 Gallis 
and was centrally situated within the 
Municipal limits of Sirsi as is evident 
from the fact that the Totgars Society 
itself was transacting 30% of the entire 
business of Sirsi Market Committee in 


_the regulated commodities with an 


annual turn over of more than a crore 
of Rupees within that area. These 
allegations were considered by the 


High Court which held that it was. 


open to the Government under Section 
4 to alter the declaration regarding 
the Principal Market Yard. After set- 


f 
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ting out the history of the legislation 
it was of the view that the impuzned 
Notification was issued in the public 
interest, and not with any ulterior 
purpose and consequently rejected the 
Writ Petition. 


5. The Short point in this Ap- 
peal is whether by reason of the im- 
pugned Notification the Appellants 
have been prevented from exercising 
their right to trade and whether it is 
discriminatory and affects 
manner their right to property. 


6. The Act under which the 
Notification issued deals with the regu- 
lation of purchase and sale of agricul- 
tural produce in the State of Bombay 
including the area which has now be- 
come part of Mysore State as a con- 
sequence of the States Reorganisation 
Act, 1956. An examination of the 
provisions of the Act would show that 
there is no warrant for holding that 
there is anything which affects the 
freedom to carry on trade or bus:ness 
nor is there anything which can be 
said to be discriminatory. Section 2 
of the Act in so far as relevant 
defines Market, Market Area, Princi- 
pal Market Yard, Sub-Market Yard. 
Section 3 provides for the constitution 
of Markets and Market Commi-:tees 
and confers power on the Commis- 
sioner by Notification to declare his 
intention of regulating the purchase 
and sale of such agricultural produce 
and in such area as may be specified 
and inviting objections and suggeszions 
within a month of the publicatior. of 
the Notification. The Commissioner 
may after considering the objecc-ions 
and suggestions if any received by 
him during that period and after 
holding such enquiry es may be neces- 
sary declare the area under Section 
4-A to.be Market area for the purposes 
of the Act. Section 4 (2) provides 
that after the Market area is declared, 
no place in the said area shall subject 
to the provisions of Section 5-A be 
used for the purchase or sale of any 
agricultural produce specified in the 
Notification. Section 5 confers power 
on the State Government after the 
declaration of the Market area to esta- 
blish a Market Committee for every 


Market area and under Section F-AA 
.it becomes the duty of the Merket 


Committee to enforce the provisioms of 
the. Act and also to establish a-Merket 
therein on being required to do s3 by 
the State Government. In as much as 
there may be a time lag between the 
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in any. 
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declaration of a Market area and esta- 
blishment of a Market; the proviso to 
Section 4 (2) lays down that pending 
the establishment of a Market in a 
Market area the Commissioner may 
grant a licence to any person to use 
any place in the said area for the pur- 
pose of purchase and sale of any such 
agricultural produce and it is the 
duty of the Market Committee under 
Section. 5-AA to enforce che conditions 
of the licence granted under Section 4 
(2). Section 26 confers power on the 
State Government to frame rules for 
the purpose of carrying out the provi- 
sions of the Act, and Section 27 con- 
fers power on the Market Committee 
to frame bye-laws with the previous 
sanction of the Director or any ‘other 
officer specially empowered in this be- 
half by the State Government under 
Section 26. The State Government 
has power under Section 29 to add to, 
amend or cancel any of the items of 
agricultural produce specified in the 
Schedule to the Act. 


7. The Act was amended in 

1954 by the addition of Section 4-A 

which under sub-s. (1) makes it neces- 
sary for each Market area to have one 
Principal Market Yard and one or 
more Sub-Market Yards as may be 
necessary. Sub-s. (2) of the said Sec- 
tion empowers the Commissioner by 
Notification to declare any enclosure, 
building or locality in any market area 
to be a Principal Market Yard for 
the area and other enclosures, build- 
ings or localities to be one or more: 
Sub-market Yards for the area. The 
proviso requires that one of the en- 
closures, buildings or localities declar- 
ed to be market yards before the com- 
mencement of the amendment of 
that section, shall be declared to be 
the Principal Market Yard for the 
Market area and others, if any, to be 
one or more Sub-Market Yards for 
the area, subject to such variation as 
may be necessary. 

8. The effect of ‘these provi- 
sions is that a Market area is first de- 
clared under Section 4 (1) after which 
a market yard may be constituted for 
the market area as Principal Market 
Yard and Sub-Market Yard or yards if 
any. The declaration of the Market 
area subject to Section 5-A has the 
effect of prohibiting the purchase or 
sale of. agricultural produce in any 
place in that area except in the area 
declared as a Principal Market Yard 
or Sub-Market yard or yards, if any. 
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This Court had earlier in Mohammad 
Hussain Gulam Mohammad v. The 
State of Bombay, (1962) 2 SCR 659 = 
(ATR 1962 SC 97), held Sections 4, 4-A, 
5, 5-A and 5-AA to be constitutional 
and that none of the said provisions 
imposed unreasonable restrictions on. 
the right to carry on trade in the 
agricultural produce regulated. under 
the Act as such were not violative of 
` Article 19 (1). (g) of the Constitution. 


9. It is, however, contended 
that the impugned Notification is vio- 
lative of Articles 19 (1) (g), 14 and 31 
of the Constitution. 

10. The Notification as we have 
already stated was issued on 5-1-1965 
under Section 4-A of the Act and 
is in the following terms:— 

; "In exercise of the powers còn- 
ferred by sub-section (2) of Section 
4-A of the Bombay Agricultural Pro- 
duce Markets Act, 1939 (Bombay Act 
22 of 1939) as in force in the Bom- 
bay area, and in supersession of Bom- 
bay Government Notification Develop- 


ment Department No. APM 4554, dated ‘ 


31-8-1954, the Government of Mysore 
hereby declares the following locality 
in the market area of the Agricultural 
Produce Market Committee, Sirsi of 
Sirsi Taluka of North Kanara District, 
to be a Principal market yard for 
the area with effect from the 15th 
January, 1965, namely:— 

Locality: 

An area measuring Sioa 35 acres 
and 29 gunthas and 4 acres of Sirsi 
Totagaras’ Co-operative Sales Society 
Ltd., Sirsi in R. S. No. 116, 117, 59 and 
60 of Sirsi Taluka 

On the North by:— Sirsi — Yella- 
pur Main Road and R. S. No. 116. 

On the South by:— R. S. Nos. 55, 
57, and portion of R. S. No, 299. - 

On the East by:— Portion of R. S. 
Nos. 299, 58, 129-A and 118. 

On the ‘West by:— R. S. Nos. 61, 
64 and 6 : ne 

1i. oe may be mentioned that 
the earlier Notification of 31-8-1954 
also made in exercise of the powers 
conferred by sub-section (2) of Sec- 
tion 4-A of the Act had declared as 
the Principal Market Yard all 
godowns, storage places and open 
places lying within the limits of the 
Sirsi Municipality and approved by 
the Agricultural Produce Market Com- 
mittee, Sirsi for storage and for the 
purpose of sale of commodities under 
regulation including the area locally 
known as Channapattan Gali, Basti 


A. I. E. 


Galli and Nadger Galli which had 
earlier been declared by Notification 
of the Government, in the Develop- 


ment Department dated 24-4-1951 to - 


be a-Market Yard. The effect of the 
supersession of this Notification by the 
impugned Notification is that as from 
15-1-1965 the area of the 3 Gallis 
ceased to be the Principal Markel 
Yard, and as such no business could be 


transacted therein on and after thai - 


date. 

. 12. ` This position could not be 
seriously controverted by the learned 
Advocate for the Respondents. In our 
view the prohibition implicit in the 
Notification was unreasonable and to 
that extent violated the fundamental 
rights of the Appellants and Respon- 
dent 3 to carry on their business be- 
cause it could not have been postulat- 
ed that they could immediately in 10 
days shift their business to the Prin- 
cipal Market Yard declared by the 
impugned notification. The learned 
Advocate for the Market Committee 
however pointed out that it was never 


their intention to prohibit at once any 


business being conducted in the 
Market Yard in the Gallis, but they 
had in fact in their proposals to the 
Government suggested the business in 
the Gallis should be allowed to be con~- 
tinued for a year or two. Whatever 
their proposals may have been we have 
no doubt that the effect of the Notifi- 
cation as long as it is in force is to 
prohibit the Appellants and Respon- 
dent 3 from carrying on business in 
the Market Yard of the Gallis. 

13. It is submitted by -the 
Iearned Advocate for the Respondents 
that the Appellants and Respondent 3 
had sufficient time till now to make 
arrangements to shift their business, 
as such they are not entitled to com- 
plain, but the contention on behalf of 


‘the Appellants is that they were en- 


titled to challenge the Notification and 
as they had invested large amounts in 
buildings ete, in the 3 Gallis 
they are justified in asking this 
Court to direct Respondents to 
have these areas 
sub-Market area. While the Gov- 
ernment has the power to issue a Noti- 
fication in public interest and to de- 
clare the area specified in the impugn- 
ed Notification as the Principal Mar- 
ket area, without necessarily declaring 
other areas simultaneously as sub-Mar- 
ket area, in our view sufficient time 


should have been given for the Appel-' 


declared as a 


rm 


a 
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fants, Respondent 3 and other persons 
doing business in the area of the 3 Gal- 
lis to shift their business. As long as 
the Notification prohibited them from 
doing business in those Gallis they Lad 
a right to challenge the validity of that 
Notification. No doubt the , Govern- 
ment could have declared the 3 Ga_lis 
as sub-Market area but it is not ior 


>- this Court to arrogate to itself the 


functions of the Government and direct 
them tc do so merely because that 
would be one of the ways in which the 
impugned Notification can be rectified. 
The learned Advocate for the Market 
Committee, however, consistent with 
the stand taken by the Market Com- 
mittee in its counter before the High 
Court that it had requested the Gov- 
ernment to allow the business in the 
Gallis to be carried on for one or two 
years agrees to give one and a 


= years time for the Appellants and Res- 


pondents to enable them to shift durmg 
this period, to the Principal Market 
Yard declared under the impugred 


1 Notification and till then permit them ~ 


to continue their business in the 3 Gal- 
lis. The period agreed to in our view 
is a reasonable pericd within ‘which 
the Appellants and Respondent 3 can 
shift their business to the new Market 
Area and till then they should not be 
prohibited from doing business in the 
Market area of the 3 Gallis as herezo- 
fore. In view of this agreement except 
to give the above direction there is no 
need to strike down the Notification. 

14, The Appeal is accordingly 
allowed to the extent indicated subject 
to the above directions. There will be 


-~ no costs in this Appeal. 


Order accordingly. 
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(A) Constitution of India, Arti 
cle 226 — Exercise of jurisdiction is 
in judicial discretion of High Court — 
Petitioner prima facie entitled to have 
his grievance tried — Dismissal of 
petition in limine without giving rea- 
sons js improper — Spl. Civ. Appin. 
No. 41 of 1969, dated 19-6-1969, 
(Bombay), Reversed. f 

The High Court may, in exercise 
of its judicial discretion decline to 
exercise its extraordinary jurisdic- 
tion under Article 226. If the peti- 
tioner makes a claim which is 
frivolous, vexatious, or prima facie un- 
just, or may not appropriately be tried 
in a petition invoking extraordinary 
jurisdiction, the Court may decline to 
entertain the petition. But a party 
claiming to be aggrieved by the action 
of a public body or authority on the 
plea that the action is unlawful, high- 
handed, arbitrary or unjust is entitled 
to a hearing of its petition on the 
merits, (Para 28) 


Where the allegations in the peti- 
tion and the materials placed before 
the Court show that the petitioner is 
entitled to have his grievance against 
the imposition of octroi duty tried, the 
dismissal of the writ petition in limine 
without giving any reasons is impro- 

er. (Para 8) 

(B) Evidence Act (1872), Section 
115 — Representation of existing fact 
and representation as to promise to do 
something in future — Distinction — 
Giher party acting on such represen- 
tation — It may give rise to estoppel 
in former case but in latter it may 
result in contract or obligation ex 
contractu enforceable in equity — This 
equally applies to obligations of public 
bodies like municipality. 

E A representation of an existing 
fact must be distinguished from a re- 
presentation that something will be 
done in future. The former may, if 
it amounts to a representation as to 
some fact alleged at the time to bg 
actually in existence, raise an estop- 
pel, if another person alters his posix 
tion relying upon that representation. 
A representation that something will 
be done in future may involve an exist~< 
ing intention to act in future in the 
manner represented. If the re~ 
presentation is acted uron by an= 
other person it may, unless the statute 
governing the person making the re 
presentation provides otherwise, resulf 
in an agreement enforceable at lawy 
if the statute requires that the agree+ 
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ment shall be in a certain form, no 
contract may result from the re- 
presentation and acting therefor but 
the law is not powerless to raise in 
appropriate cases an equity against 

to compel performance of the 
obligation arising out of his represen- 
tation. (Para 10) 


Public bodies are as much bound 
as private individuals to carry out re- 
presentations of facts and promises 
made by them, relying on which other 
persons have altered their position, to 
their prejudice. The obligation arising 
against an individual out of his re- 
presentation amounting to a promise 
may be enforced ex contractu by a 
person who acts upon the promise; 
when the law requires that a contract 
enforceable at law against a public 
body shall be in certain form or be 
executed in the manner prescribed by 
statute, the obligation may be enforc- 
ed against it in appropriate cases in 
equity. AIR 1968 SC 718, Rel. on; 
(1949) 1 KB 227 and (1950) 1 All ER 
538, Ref. to. (Paras 11, 12) 

(C) Constitution of India, Article 
226 — Alternative remedy of civil suit 
open — Petitioner not to be relegated 
to remedy of suit merely because 
questions of fact are raised. 

(Para 13) 


Cases Referred: Chronological Paras 
(1968) ATR 1968 SC 718 (V 55) 

= (1968) 2 SCR 366, Union 

of India v. Anglo Afghan 

Agencies 11 
(1950) 2 KB 16 = (1950) 1 AN 

ER 538, Falmouth Boat Con- 

struction Co. Ltd. v. Howell il 
(1948) 2 All ER 667 = (1949) 1 

KB 227, Robertson v. Minister 

of Pensions 11 


Mr. C. K. Daphtary, Sr. Advocate, 
(M/s. Suresh A. Shroff and P. C 
Bhartari, Advocates and Mr. O. C. 
Mathur, Advocate, of M/s. J. B. 
Dadachanji and Co. with him), for Ap- 
pellants (In both appeals); Mr. H. R. 
Gokhale, Sr. Advocate, (M/s. N. H. 
Gursahani and N. N. Keswani, Advo- 
cates with him), for Respondent 1 (In 
both appeals); M/s. B. D. Sharma and 
S. P. Nayar, Advocates, for Respon- 
dent No. 2 (In both appeals). 

The following Judgment of. the 
Court was delivered by 

SHAH, J.: — The High Court of 
Bombay dismissed in limine a petition 
filed by the Century Spinning and 
Manufacturing Co. Ltd — hereinafter 


ALE. 
called ‘the Company’ — for the isste 
of a writ restraining the respondent 
Municipality from enforcing the provi~ 
sions of the Maharashtra Municipali-~ 
ties Act 40 of 1965 relating to the levy, 
assessment, collection, recovery of 
octroi and in particular Section 105 
and Sections 136 to 144 thereof, ard 
from enforcing the Maharashtra 
Municipalities (Octroi) Rules, 1967, ard 
from acting upon resolutions passed ky 
the Municipal Council dated Septen- 
ber 9, 1968 and September 13, 1968, 
and from levving, assessing, collecting, 
recovering or taking any other step 
under the Act, rules or the resolu- 
tions, and for an order restraining the 
Municipality of Ulhasnagar from levr- 
ing, assessing, collecting any octroi cn 
the goods imported by the Compary 
within the limits of the Municipal 
Council for a period of seven yeazs 
from the date of its first imposition. 
With special leave, the Company has 
appealed against ‘the order rejecting 
the petition. 


2. The Company was  incoz- 
porated under the Indian Companies 
Act, 1913. 
1956, within the limits of village 
Shahad, Taluka Kalyan, on a site pur- 
chased from the State of Bombay, and 
within an area known as the ‘Indus- 
trial Area’. No octroi duty was then 
payable in respect of goods imported 
by the Company into the Industrial. 
Area for use in the manufacture f 
its products. On October 30, 1959, the 


Government of Bombay issued a novi-’ 


fication dnnouncing its intention to 
constitute a Municipality for ` certain 
villages; including the Industrial Area. 
The Company and other manufacturers 
who had set up their plants and fac- 
tories objected to the proposed con- 
stitution of Municipal area. On 
September 20, 1960, the State of 
Maharashtra (successor to the State of 
Bombay) published a notification con- 
stituting with effect from April 1, 1930 
the Municipality including the area ‘in 
which the Industrial Area was includ- 
ed. Representations were then made 
by the Company and other manufac- 
turers for excluding the Industrial 
Area from the Ulhasnagar Municipal 
District Area. On April 27, 1962 the 
Government of Maharashtra (the new 
State of Maharashtra having been con- 
stituted under the Bombay Reorgani- 
sation Act, 1960) proclaimed that the 
Industrial Area be excluded from tas 
Municipal jurisdiction. The District 


It set up its factory in. 


d 


< 


. period of 7 years from the date 
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Municipality then made a representa- 
tion to the Government of Maha- 
rashtra that the proclamation dazed 
April 27, 1962, be withdrawn by -he 
Government, The Municipality agreed 
to exempt the existing factories, viz., 
the Company and other manufactur=rs 


whose factories were then existing in. 


the Industrial Area from payment of 
octroi for a period of seven years 
from the date of levy of octroi and for 
exempting new industrial units from 
payment of octroi for a similar per-od 
from the date of establishment. The 
Government of Maharashtra acceded to 
the request of the Municipality to ze- 
tain the Industrial Area within 
local limits of the Municipality. 


3. On August 24, 1963, the 
District Municipality passed a resolu- 
tion to implement the agreement. It 
was resolved that the Municipalty 

“agrees to give a concession to the 
existing factories by exempting them 
from the payment of octroi for i 
o 
levy of octroi tax and by exempting 
new factories from the payment of the 
octroi tax for a period of 7 years frem 
the date of their establishment as re- 
commended by the Government of 
Maharashtra”. 


4. On October 31, 1963, fhe 
Government of Maharashtra issued a 
notification withdrawing the proclama- 
tion dated April 27, 1962, and the 
Industrial Area became part of the 
Ulhasnagar Municipal District. Rely- 
ing upon the assurance and undertek- 
ing given by the Municipality the 
Company claims that it had expanded 
its activities and commenced maru- 
facturing new products by setting 1p 
additional plant which it would rot 
have done “but for the concessicns 
given, assurances and representaticns 
made and agreement arrived at on 
May 21, 1963”. 


5. On September 10, 1965, the 
Legislature of the State of Maharashtra 
enacted the Maharashtra Municipali- 
ties Act which repealed the Bombay 
District Municipal Act 3 of 1901. Tne 
notification declaring the area of tae 
former District Municipality of Ulhes- 
nagar into the Ulhasnagar Municipality 
became effective as from June 15, 
1966. The Ulhasnagar Municipality 
took over, as successor to the Ulhas- 
nagar District Municipality, the assets 
and the affairs of that body. Cn 
September 9, 1968 the Ulhasnagar 
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Municipality resolved “to levy mini- 
mum rates of octroi duty as shown in 
columns 4 and 6 on all items shown 
in Sch. I to the Rules”, and by reso- 
lution dated September 13, 1968, the 
Municipality adopted with effect from 
January 1, 1969, the rates for the im- 
position of octroi duty on the goods 
imported for use, sale and consump- 
tion within the Municipal Council 
limits. 


6. At a special meeting held on 
December 24, 1968, the Municipal 
Council considered the letters written 
by the Government of Maharashtra 
dated November 22, 1968 and Decem- 
ber 10, 1968, drawing the attention of 
the Municipality to the circumstances 
in which the Industrial Area was in- 
cluded and retained in the local 
limits of the Ulhasnagar District Muni- 
cipality and continued to remain 
within the local limits of the Munici- 
pality, and “advised the Municipality 
to pass a resolution confirming such 
exemption and honour the commit- 
ments of its predecessor”. The Muni- 
cipality ignored the advice and resolv- 
ed that the Government of Maharashtra 
be informed that the Municipality 
would consider afresh on merits any 
representation of a tax-payer for 
exemption from payment of. octroi, 
and if any such representation 
was made by the factories situate in 
the Industrial Area, the Council 
would consider the same and take such 
action as it would deem fit. There- 
after the Municipality sought to levy 
octroi duty and to recover from the 
amounting to 

l per 


approximately Rs. 15 


annum. 


7. The Company moved a peti- 
tion before the High Court of Bom- 
bay under Article 226 of the Constitu- 
tion for the writs set out earlier seek- 
ing to restrain the Ulhasnagar Munici- 
pality from enforcing the octroi Rules. 

8. The High Court may, in 
exercise of its discretion, de- 
cline to exercise its extra- 
ordinary jurisdiction under Article 226 
of the Constitution. But the discretion 
is judicial: if the petition makes a 
elaim which is frivolous, vexatious, or 
prima facie unjust, or may not ap- 
propriately be tried in a petition in- 
voking extraordinary jurisdiction, the 
Court may decline to entertain the 
petition. But a party claiming to be 
aggrieved by the action of a public 
body or authority on the plea that the 
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action is unlawful, high-handed, arbi- 
trary or unjust is entitled to a 
hearing of its petition on the merits. 
Apparently the petition filed by the 
Company did not raise. any complicat- 
ed questions of fact for determination, 
and the claim ‘could not be characteris- 
ed as frivolous, vexatious or unjust. 
The High Court has given no reasons 
for dismissing the petition in limine, 
and on a consideration of the aver- 
ments in the petition and the materials 
placed before the Court we are satis- 
fied that the Company was entitled to 
have its grievance against ‘the action 
of the Municipality, which was prima 
facie unjust, tried. 


9. The Company pleaded that 
the UlYhasnagar. Municipality had 
“entered into a solemn’ arrangement” 
not to levy octroi duty for a period of 
seven years from the date of its im- 
position. The evidence relating to the 
undertaking was contained in public 
records. The Government of Maha- 
rashtra advised the Municipality that 
it was acting in violation of the terms 
of that undertaking. By its resolu- 
tion the Municipality declined to abide 
by the undertaking of its predecessor. 

10. There is undoubtedly a 
clear distinction between a representa- 
tion of an existing fact and a repre- 
sentation that something will be done 

.in future. The former may, if it 
amounts to a representation as to 
some fact alleged at the time to be 
actually in existence, raise an estop- 
pel, if another person alters his posi- 
tion relying upon that representation. 
A representation that something will 
be done in the future may result in 
a contract, if another person to whom 
it is addressed acts upon it. A re- 
presentation that something will be 
done in future is not a representation 
‘that it is true when made. But þe- 
tween a representation of a fact which 
is untrue and a representation ex- 
press or implied — to do something in 
future, there is no clear antithesis. A 
representation that something will be 
done in future may involve an exist- 
ing intention to act in future in the 
manner represented. If the represen- 
tation is acted upon by another per- 
son it may, unless the statute govern- 
ing the person making the representa- 
tion provides otherwise, result in an 
agreement enforceable at law; if the 
statute requires that the agreement 
shall be in a certain form, no contract 
may result from the representation 


i AIR. 


and acting therefor but the law is not 
powerless to raise in appropriate cases 
an equity against him to compel per- 
formance of the obligation arising out 
of his representation. 


o ab Public bodies are as much 
bound as private individuals to carry 
out representations of facts and pro- 
mises made by them, relying on which 
other persons have altered their posi- 
tion to their prejudice. The obliga- 
tion arising against an individual out 
of his representation amounting to a 
promise may be enforced ex con- 
tractu by a person who acts upon the 
promise: when the law requires that 
a contract enforceable at law against 
a public body shall be in certain form 
or be executed in the manner pre- 
scribed by statute, the obligation if the 
contract be not in that form may be 
enforced against it in appropriate 
cases in equity. In Union of India v. 
M/s. Indo-Afghan Agencies Ltd., (1968) 
2 SCR 366 = (AIR 1968 SC 718) this 
Court held that the Government is not 

exempt from the equity arising out ` 
of the acts done by citizens to their 
prejudice, relying upon the represen- 
tations as to its future conduct made 
by the Government. This Court held 
that the following observations made 
by Denning, J., in Robertson v. Mini- 
ster of Pensions, (1949) 1 KB 227 ap- 
plied in India. 


_ _ “The Crown cannot escape by say- 
ing that estoppels do not bind the 
Crown for that. doctrine has long been 
exploded. Nor can the Crown escape 
by praying in aid the doctrine of ex- 


ecutive necessity, that is, the doctrine .. 


that the Crown cannot bind itself so as 
to better its future executive action”. 
We are in this case not concerned to 


- deal with the question whether Denn- 


ing, L. J., was right in extending the 
rule to a different class of cases as in 
Falmouth Boat Construction Co. Ltd., 

v. Howell, (1950) 1 All ER 538, where 
he observed at page 542: 


“Whenever Government officers in = 
their dealings with a subject take on 
themselves to assume authority in a 
matter with which the subject is con~ 
cerned, he is entitled to rely on their 
having the authority which they 
assume. He does not know, and can- 
not be expected to know, the limits of 
their authority, and he ought not to 
suffer, if they exceed it”. 

It may be sufficient to observe that in 
appeal from that judgment Howell v. 


7) 


y 
} 


y 
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Falmouth Boat Construction Co. Ltd., 
(1950) 1 All ER 538 Lord Simonds 
observed after referring to the cbser- 
vations of Denning, L, J.: 

“The illegality of an act is the 
same whether the action has beer. mis- 


fed by an assumption of authority on. 


the part of a government officer how- 
ever high or low in the hierarchy. * 
xx * * The question is whether the 
character of an act done in force of a 


statutory prohibition is affected ky the. 


fact that it had been induced by & mis- 
Jeading assumption of authority. In 
my opinion the answer is clearly: No”. 


12. If our nascent demccracy 
is to thrive different standards oł con- 
duct fer the people and the public 


bodies cannot ordinarily be permitted. . 


A public body is in our judgment, 
not exempt from liability to carry out 
its obligation arising out of represen- 
tations made by it relying upon which 
a citizen has altered his positicn to 


` his prejudice. 


13. Mr. Gokhale appearing on 


behalf of the Municipality urged that 


the petition filed by the Compary ap- 
parently raised questions of fact 
which in the view of the High Court 
could not appropriately be tried in 


the exercise of the extraorcinary. 


ffurisdiction under Article 226. But 
the High Court has not said so, and on 
a review of the averments mace in 
the petition this argument cannct be 
sustained. Merely because a question 
of fact is raised, the High Court will 
not be justified in requiring the party 
to seek relief by the somewhat lengthy, 
dilatory and expensive process by a 


. civil suit against a public body. The 


questions of fact raised by the peti- 
tion in this case are elementary. 


14, The order passed ky the 
High Court is set aside and the case 
is remanded to the High Court with 
a direction that it be re-admitted to 
the file and be dealt with and disposed 
of according to law. The High Court 
will issue rule to the Municipality 


and the State and dispose of the peti- 
tion. We recommend that the case 


may be taken up for early hearing. 


15. We had during the pend- 
ency of the appeal in this Court made 
an order restraining the levy of octroi 
duty. We extend the operation of the 
order. for a fortnight from this date to 
enable the Company to move the High 
Court for an appropriate interim order 
Pending hearing and disposal of the 
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writ petition. There will be no order 
as to costs in this Court. Costs in the 
High Court will be costs in the cause. 


16. Since we have granted 
special leave against the order dismis- 
sing the petition, we do not deem 
it necessary to consider whether the 
order rejecting the application for cer- 
tificate was erroneous. Civil Appeal 
ao: 2131 of 1969 is therefore dismiss- 
ed. 

Case remanded. 


AIR 1971 SUPREME COURT 1025 
(V 58 C 208) 
(From: Punjab)" 
G. K. MITTER AND A N. RAY, JJ. 

M/s. Exen Industries, Appellant v. 
The Chief Controller of Imports and 
Exports, New Delhi and Others, Res- 
pondents. i 

Civil Appeal No. 971 of 1967, D/- 
22-1-1971. 

Constitution of India, Article 226 
= High Court can reject a petition in 
limine when it is satisfied that the 
authorities. whose acts are impugned 
have acted properly or the petition 
raises complicated questions of fact for 
determination; but not when a prima 
facie case for investigation is made 
out. (Para 5) 

Thus where a petitiori against an 
order refusing to grant licences under 
the Imports (Control) Order was 
rejected in limine though a prima facie 
case for investigation was made out; 
the order was set aside and the case 
was remanded.’ Civil Writ No. 
25-D/1966, D/- 6-1-1966 (Punjab High 
Court, Circuit Bench at Delhi), Re- 
versed. (Paras 4, 6) 


Cases Referred: Chronological. Paras 


(1971) AIR 1971 SC 1021 (V 58), 
Century Spinning & Manufactur- 
ing Co. Ltd. v. Ulhasnagar 
Municipal Council 


M/s. S. J. Sorabji and @anendra 
Lal, Advocates, and Mr. . R. 
Agarwala, Advocate of M/s. Gagrat and 
Co., for Appellant; Dr. A. V. Seyid 
Muhammad, Sr. Advocate, (Mr. S. P. 
Nayar, Advocate, with him), for Res- 
pondents., 


*(Civil Writ No. 25-D of 1966, D/- 
6-1-1966 — Punjab at Delhi.) 
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The following Judgment of the 
Court was delivered by 

MITTER, J.: — This is an appeal 
by certificate under Article 133 (1) (b) 
of the Constitution of India granted by 
the High Court of Judicature for the 
State of Punjab at Delhi against its 
order and judgment dated the 6th 
January, 1966 dismissing in limine the 
appellants’ application for the issue of 
an appropriate writ directing the res- 
pondents to grant to the appellants 50 
per cent of the balance of the six 
licences applied for by them on appli- 
cations made between April 23, 1964 
and October 28. 1964 of the total value 
of Rs. 56,483/- and for other reliefs. 


2. The facts are as follows. 
The appellant firm which is engaged 
in the manufacture of fountain pens, 
ball pens ete., was constituted of three 
partners, namely, K. R. Vora, J. L. 
Mehta and A. M. Bhuta. After retire- 


ment of one of the partners, the firm. 


consisted of only two persons H, T. 
Vora and G. J. Mehta in November 
1958. The firm had always been gett- 
ing import licences as actual users for 
the importation of raw materials from 
the Chief Controller of Exports and 
Imports and from the Iron and Steel 
Controller, respondents 1 and 2 herein, 
through the Plastic Directorate. In 
December 1963 G. J. Mehta also retired 
from the partnership and Mrs. Santok- 
bai H. Vora was admitted as a partner 
in his place. On the same day the 
partners executed an agreement of 
dissolution of partnership which inter 
alia provided:— 

1.That the partnership would stand 
dissolved so far as the retiring partner 
was concerned as from December 5, 
1963. 

2. The machinery, raw materials ete. 
lying in stock at the time of the dis- 
solution of the partnership would be 
equally divided between the parties. 

3. The continuing partner would 
be entitled to continue and carry on 
business in the name of the dissolved 
firm and would also be entitled to its 
good will and the continuing partner 
would have the sole right of import 
licences which were in hand and 
which would be received against the 
pending applications. 

According to the petition presented 
before the High Court, the appellant 
communicated the said change to the 
respondents 1 and 2 and it appears 
that even after the dissolution of the 
firm several licences were received by 
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the continuing partner without any 
objection from the retiring partner. 
Between the dates mentioned above 
the appellant submitted six applica- 
tions for the grant of import licences 
which were required for the purpose 
of carrying on the business of manu- 
facture pursued by the firm. The ap- 
pellant also purchased new machinery 
and equipment so as to enable it to 


‘increase its production capacity. This 


averment in the petition is said to be 
supported by a statement of compara- 
tive figures of manufacture as certifi- 
ed by chartered accountants of which 
a : copy was annexed to the petition. 
There was some correspondence be- 
tween the appellant ard the Assistant 
Development Officer of the Govern- 
ment of India on the question of the 
appellant’s claim to licences in view 
of the fact that Messrs Premier Pro- 
ducts, a business started by the retir- 
ing partner had reported commencing 
manufacturing fountain ‘pens etc, 
with the portion of the machinery 
allotted to him as a result of the dis- 
solution of the firm and the partition 
of its assets. The appellants claimed 
to have satisfied the Assistant 
Development Officer with full and 
necessary particulars. In order to 
avoid delay in the matter of the 
investigation taken up by the Assistant 
Development Officer the appellants 
prayed for issue cf at least 50% of 
ad hoc licences pending final decision 
of the matter by a letter dated 10th 
March, 1965. They received two 
ad hoe licences on April 9, 1965. But 
in spite of their best efforts and re 
Presentations made to the Deputy 
Secretary, Ministry of Commerce of 
the Government of India as. its 
Secretary the appellants were unable 
to secure 50 per cent. of the balance 
of the actual users’ licences to which 
they claimed to be entitled. Ultimate- 
ly the Assistant Controller by letter 
dated November 18, 1935 informed the 
appellants that as licences of raw 
materials had been issued to Premier 
Products Bombay no further licences 
could be issued to them. This was re- 
peated by the Under Secretary to the 
Government of India in his letter dated 
3rd December 1965 wherein it was 
stated that as the machinery and 
equipment of the original firm had 
been equally divided, it had been 
decided that both the firms i. e, the 
old and the new ones, should be regis- 
tered with D. G. T. D. and the raw 
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material allocations previously mede to 
the undivided firm should be equally 
divided between the two firms. 

3. It is against this decision 
that the appellants moved an arolica- 
tion to the High Court for issue of a 
writ on the ground that the refusal 
had been against the policy, proc2dure 
and conditions governing the grant 
and issue of actual users’ licences as 
published in the Gazette of Inda as 
a public notice and embodied in an 
official publication called the ‘Import 
Trade Control Policy’ popularly known 
as the Red Book and the Hand Book. 
In these two publications detailec pro- 
visions have been made for the divi- 
sion of the licences in the evert of 
a change in the constitution of a 
firm’s (firm?) pending applications, 
pending licences, future licences and 
future licence entitlements. Arcord- 
ing to the appellant the two books also 
lay down conditions for grznt of 
licence to actual users and make 
separate provisions for division of 
licences in the case of pending. appli- 
cations for the grant of licences and 
pending licences in the case of change 
of constitution of the firm. Tk=2 ap- 
pellants claim that these publications 
however do not make any provisions 
for division of the licence entitle- 
ments for the future inasmuch as 
actual users are given licences for the 
licensing period only on the bas: laid 
down by the Red Book and the Hand 
Book. Paragraph 73 of the Hand Book 
to which our attention was crawn, 
lays down the basis of licensirg of 
actual users. They provide for zaking 


into account various matters which are 


all set out in the petition. Parezraph 
88 of the Hand Book provide: for 
changes in the name, constituticn or 
ownership of the actual users’ business 
after the issue of the actual users’ 
licence but before and after the im- 
portation of the goods. Accordiz=g to 
the petition this paragraph dos not 
deal with the division of future 


. licences to actual users inasmuch as 


the same has to depend on the basis 
laid down and contained in parezraph 
73 of the Hand Book. The appellants 
claimed in their petition that the 
licensing authorities: are bound to act 
judiciaily and reasonably while zrant- 
ing or refusing licences in exercise of 


the discretion vested in them bv law 


and they could refuse the Ecence 
under the provisions of Clause 6 of 
the Imports (Control) Order, 19§5 and 
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under paragraph 73 of the Hand Book, 
but the reason. given for refusal to give 
the balance of import licences to them 
was not a valid one and the refusal 
was unfair and arbitrary based on ex- 
traneous considerations without pro- 
per application of the mind on the 
part of the respondents. It was in 
the above circumstances that the ap- 
pellants approached the High Court 
for the issue of a writ and the said 
application was rejected in limine. 


4. It was submitted before us 
that clearly the facts laid down in the 
petition called for some explanation 
by the respondents to justify their 
refusal as the ground which was put 
forward as the basis of the refusal 
cannot bear scrutiny. It appears to us 
that the grievance of the appellants is 
not unjustified. The petition support- 
ed as it was by numerous annexures 
which contain copies of representations 
made by the appellants to the various 
authorities and their replies, obviously 
established a prima facie case for in- 
vestigation and the High Court should 
have, to say the least, called upon the 
respondents to show cause why a rule 
should not be issued. 


5. Learned counsel appearing 
for the respondents did not suggest 
that a prima facie case for enquiry 
had not been made out. The grant of 
actual users’ licences to manufacturers 
is of vital importance to them if they 
are to carry on their business and 
Courts ought not to uphold any re 
fusal of such licences if they appear 
to be arbitrary or based on extraneous 
considerations. It may be that the 
respondents could have satisfied the 
High Court that there was sufficient 
cause for refusal apart from the 
grounds put forward by them in the 
letters of November 18, 1965 and 
December 3, 1965. However the High 
Court though competent to decline to 
exercise its extraordinery jurisdiction 
under Article 226 of the Constitution 
when it finds that the petition is fri- 
volous or without substance should not 
throw it out in limine if a prima facie 
ease for investigation is made out. 
The High Court can reject a petition 
in limine if it takes the view that the 
authorities whose acts were called in 
question had not acted improperly or 
if it felt that the petition raised com- 
plicated questions of fact for deter- 
mination which could rot be properly 
adjudicated upon in a proceeding 
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under Article 226 of the Constitution. 
We may, in this connection, refer 
a recent judgment of this Court in 
Century Spinning and Manufacturing 
Co. Ltd. v. Ulhasnagar Municipal 
Council, (reported in AIR 1971 SC 
1021) where it was stated that: 

Siete a party claiming to be ag- 
_ grieved by the action of a public body 
or authority on the plea that the action 
is unlawful, high-handed, arbitrary or 
unjust is entitled to a hearing of its 
petition on the merits .............cce0 
The High Court has given no reasons 
for dismissing the petition in limine, 
and on a consideration of the aver- 
‘ments in the petition and the materials 
placed before the Court we are satis- 
fied that the Company was entitled to 
have its grievance- against the action 
'.of the Municipality, which was prima 
facie unjust; tried”. 

6. Following the above dictum 
we allow the appeal, set aside the 
order of the High Court and remand 


the case to the High Court with a 


direction that the petition be re- 
admitted to the file and be dealt with 
and disposed of according to law. The 
High Court will issue a rule to the 
authorities concerned and the Union of 
India and dispose of the petition ex- 
peditiously. In the circumstances, we 
make no order as to costs of the 
hearing before this Court. 

Appeal allowed; case remanded. 
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(From: Calcutta)* 
J. C. SHAH AND A. N. GROVER, JJ. 
Smt. Rani and another, Appellants 


v. Smt. Santa Bala Debnath and others, . 


Respondents. 

Appeal No. 1943 of 1966, D/--14- 
10-1970. 

(A) Hindu Iaw — Joint family 
property — Alienation for legal neces- 
sity by limited owner: — Suit to set 
it aside — Recital in sale-deed that 
full consideration is paid — Onus lies 
on plaintiff to prove that recital is 
false and vendor did not in fact receive 
consideration. A. F. O. D. No. 173 of 
1956, D/- 7-3-1962 (Cal), Reversed. 

(Para 7) 


*(A FO. D. No. 173 of 1956, Bis 7-3- 
1962 — Cal.) 


‘KN/KN/E919/70/DVT/G 
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(B) Bindu law — Joint family. 
property — Alienation — Legal neces< 
sity — Proof — Recital in sale-deed of 
legal necessity — Evidentiary value. 


. Legal necessity does not mean 
actual compulsion: it means pressure 
upon the estate which in law may be 
regarded as serious and sufficient.. The 
onus of proving legal necessity may 
be discharged by the alienee by proof 
of actual necessity or by proof that he 
made proper and bona fide enquiries 
about the existence of the necessity 
and that he did all that was reason- 
able to satisfy himself as to the exist- 
ence of the necessity. Recitals. in a 
deed of legal necessity do not by them- 


selves prove legal necessity. The reci- 


tals are, however, admissible in evi- 
dence, their value varying according to 
the circumstances in which the trans- 
action was entered into. The recitals 
may be used to corroborate other evi- 
dence of the existence of legal neces- 


sity. The weight to be attached to the 


recitals varies according to the circum- 
stances. Where the evidence which 
could be brought before the Court and 
is within the special knowledge of the 
person who seeks to set aside the sale 
is withheld, such evidence being nor- 
mally not available to the alienee, the 
recitals go to his aid with greater force 
and the Court may be justified in 
appropriate cases in raising an in- 
ference against the party seeking to 
set aside the sale on the ground of 
absence of legal necessity wholly or 
partially, 
dence in his possession. 

(Paras 10, 11) 

A sale-deed executed by a widow, 
a limited owner, in respect of joint 
family property contained recital thati 
sale was for legal necessity. Circum- 
stances proved in suit to set aside sale 
also corroborated the fact of legal 
necessity. Eldest son of the widow 
also participated in execution of the 
sale-deed and it was not proved whe- 
ther he was minor or major at that 
time. 

Held, sale could not be sef aside 
as legal necessity was amply proved. 
A. F. O. D. No. 173 of 1956, D/- 7-3- 
1962 (Cal), Reversed. (Paras 13, 14) 

(©) Hindu: law — Joint family 
property — Alienation for legal neces- 
‘sity — Suit to set it aside — Plea of 
fraudulent representation and exercise 
ot undue influence over vendor — 
Denial by vendee — No issue raised 


when he withholds evi . 


oo 
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and no evidence led in trial — Meid, 
Appellate Court could not decree suit 
in appeal on ground of false represen- 
tation and undue influence. A.F.O.D. 
No. 173 of 1956, D/- 7-3-1962 (Cal), 
Reversed. (Civil P.C. (1968), S. 96). 


(Para 6) 


(D) Civil P.C. (1908), O. 22 R. 2— 
Suit against several defendants — 
Death of one against whom no relief is 
claimed — No reason given in plaint 
for impleading him as defendant — 
Failure to bring his legal representa- 
tives on record — Appeal does not 
abate. (Para 15) 


Mr. S. V. Gupte, Sr. Advocate, 
(Mr. D: N. Mukherjee, Advocate, with 
him), for Appellants; Mr. Purshottam 
Chatterjee, Sr. Advocate, (M/s. P. K. 
Chatterjee and Rathin Das, Advocetes, 
with him), for Respondent No. 2. 


The following Judgment of the 
Court was delivered by : 


SHAH, J.: One Sashi Bhusan was 
possessed of a piece of land at Mcuza 
Behala District 24-Parganas admeasur- 
ing .98 acres. The land devolved on 
the death of Sashi Bhusan in 1920 up- 
on his daughter Sarala. Under the 
Dayabhaga system ‘of law, Sarala in- 
herited the property of her father as 
a limited owner. Sarala married Kunja 
Behari. The latter died in 1937 leav- 
ing him surviving Sarala, two sons 
Tulsi and Gobinda, and four daughters 
Nalini, Kamala, Mangala and Radha. 
Two of the daughters were married 
during the lifetime of Kunja Betari. 
Kunja Behari left no estate except a 
residential house constructed on the 
Jand at Mauza Behala. Kunja Benari 
was ailing for about one year be ore 
his death in 1937. He was in an hum- 
ble walk of life, and was apparently 


not profitably employed during his 


lifetime. At the time of. his death the 
two sons Tulsi and Gobinda vere 
minors. 


2. On October 22, 1941, Sazala 
executed a deed, Ext. E, agreeing to 


sell a part of the land (.90 acres) for. 


Rs. 1,100/- to Chapalabala wife of 
Sakha Nath Ghosh. It was recited in 
the agreement of sale that Sarala had 
agreed to sell’.90 acres of land poss2ss- 
ed by her “on account of ‘financial 
need and to pay off certain dekts”. 
Sarala acknowledged receipt of Rupees 
101/- as earnest money. It appears 
that Sarala was for some time there- 
after disinclined to carry out the þar- 
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gain. However on March 13, 1942 she 
executed a deed, Ext. C, conveying the 
land agreed to be sold for a considera- 
tion of Rs. 1,500/- to Chapalabala and 
Banikana. It was recited in the deed: 


“Now on account of financial 
needs and to meet certain debts and 
out of other legal necessity. I announ- 
ced to sell .90 acre land ‘at rent of 
Rs, 23/- per annum free from defects 
and encumbrances leaving a portion off 
homestead land measuring .08 acre. a 
It was also recited in the deed that 
Rs. 101/- were paid on the date of the 
agreement of sale that Sarala had 
received Rs. 899/- before the date of 
sale, and Rs. 500/- were paid to her 
in the presence of the. Sub-Registrar. 
An endorsement of payment of Rupees 
500/- before the Sub-Registrar was 
made by that Officer. The thumb- 
mark of Sarala was attested by Abi- 
nash Chandra Chakravarty and the 
deed was attested by four persons in- 
cluding her son Gobinda. 

3. On the date of the sale the 
rent in respect of the lend was in 
arrears: It also appears that before 
the date of sale Mangala had been 
given in marriage and the youngest 
daughter Radha remained to be mar- 
ried. Sarala had also to provide for 
food and clothing for at least five per- 
sons. Sarala had only a residential 
house and the land in dispute and she 
had no source of income. 

4, Sarala died on April, 12, . 
1950. On January 24, 1953 Tulsi and 
Gobinda sons of Sarala filed a suit in 
the Court of the Subordinate Judge, 
24-Parganas, for a decree declaring 
that the sale deed dated March 13, 1942 
executed by Sarala was not binding 
upon the plaintiffs, because it was exe- 
cuted without legal necessity. The suit 
was resisted by Chapalabala and Ban- 
ikana (defendants 1 & 2) and by alie- 
nees of the land from them. The Trial 
Court held that the sale dzed was sup- 
ported by legal necessity. The learn- 
ed Judge observed that Sarala was in 
“strained financial circumstances”, and 
she executed the sale deed to meet 
expenses for maintaining herself and 
her family, and for payment of debts. 
She had to meet municipal taxes, rent 
for the land, and expenses for the mar- 
riage of her daughter Radha. The 
learned Judge observed that the plea 
that execution of the sale deed was 


_cbtained by fraud, misrepresentation 


and undue influence was not seriously 
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pressed “inasmuch as there was no evi- 
dence worth the name adduced” to 
support that case. i 


5. Against the decree dismiss- 
ing the suit the plaintiffs appealed to 
the High Court. In the view of the 
High Court there was “no such seri- 
ous and sufficient pressure on the es- 
tate” of Sarala as to compel her to 
sell her property, and the case of the 
plaintiffs that she was induced to do 
so “by persuasion and undue influence 
of Sakha Nath Ghosh husband of de- 
fendant 1 must þe accepted, The High 
Court also observed that it was doubt- 
fil whether-even full consideration ior 
the sale was paid. The High Court 
held that the defendants’ case of legal 
necessity was not proved and on that 
account the sale deed executed by Sar- 
ala was not binding upon the plain- 
tiffs. But because one Dhiren Chan- 
dre. an intermediate transferee was- not 
made party to the suit and Dhiren 
Chandra had obtained afresh settle- 
ment the High Court was of the opi- 
nion that the decree of the Trial Court 
in respect of 10 cottahas out of the 
land sold by Sarala, could not be 
reversed. The High Court according- 
ly modified the decree passed by the 
Trial Court and allowed the ‘appeal in 
part, and dismissed the plaintiffs’ suit 
against defendants 4, 5, 6 & 16 in res- 
pect of 10cottahs of land in the nor- 
thern part of the land. The plaintifis 
were given by the decree opportunity 
to amend the plaint by making aclaim 
for actual possession which was not till 
then claimed in the plaint. Accord- 
ingly the suit was decreed in respect 
of the remaining defendants in respect 
of the portion of the land not covered 
by 10 cottahs in possession of defen- 
dants 4, 5, 6 & 16. With certificate 
granted by the High Court, the heirs 
of original defendants 2 and 3 having 
appealed to this Court. 


6. In the plaint it was averred 
in paragraph 4 that Sarala was “illi- 
terate and unpractical in worldly 
matters”, that “she was a simple and 
pardanashin lady”, that Sakha Nath 
Ghosh husband of Chapalabala was an 
“Officer” of one of the partner of the 
famous Roy family and was “shrewd 
and cunning’, that Sarala called him 
“Dharamapita”, and used to “depend 
upon him in many affairs” and used to 
be guided by his instructions, and on 
that account the said Sakha Nath and 
the husband of Banikana in collusion 


-is suported by the 


A.L BR. 


with fhe scribe made fraudulent re- 
presentation and exercised undue in- 
fluence over Sarala and got the sale 
deed executed in their favour. This 
plea was denied by the. contesting de- 
fendants. At the trial no issue was 
raised and no evidence was led in sup- 
port of that plea. It was conceded that 
the plea of fraud and undue influence 
could not be supported. The Triai 
Court observed: 


“Though it was also tried to be 
said tnat there was fraud, misrepre- 
sentation and undue influence exer- 
cised for the execution and registra- 
tion of the Kobala (Sale deed) yet that 
branck of argument was not seriously 
bressed inasmuch as there was no evi- 
dence worth the name adduced to 
show chat there was really any fraud 


practised for the execution and regis- ~ 


tration of the kobala in favour of de- 
fendarts 1 and 2 (Chapalabala and 
Banikena) by Sarala Bala Dasi.” 

The High Court without adverting to 


this state of the record observed that) . 


the case of the plaintiffs that Sarala 
was irduced to sell the land because 
of persuasion and undue influence of 
Sakha Nath Ghosh must -be accepted. 
The High Court also observed that it 
was doubtful whether full considera- 
tion fcr the sale was paid, and that 
since Sakha Nath Ghosh was “a rent 
collector under one of Roy Babus of 
Behale, in order to grab the valuable 
property belonging to Sarala he had 
induced Sarala to enter into a trans- 
action of sale”. These observations of 
the High Court are not supported by 
any evidence, and they seriously 
yitiate their appreciation of the evi- 
dence on record. 


7. >- In the sale deed it was ex- 
pressly recited that Rs. 101/- were 
paid at the time of the agreement of 
sale. That recital was supported by 
the rezital in Ex. E in the agreement 
of sale. It was also recited in the 


sale deed. Ext. C, that Rs. 899/- were. 


Teceived before the date of the sale, 
and Rs. 500/- were received before the 
Sub-Registrar. Payment of Rs. 500/- 
endorsement on 
the sale deed itself. It is true that 
apart from the recital about the pay- 
ment .of Rs. 899/- there is no other 
documentary evidence to prove that 
payment. The burden of proving that 
the consideration was not received by 
the vendor, however, lay upon the 
plaintiffs and no serious attempt was 
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The 
plaintiffs set up the case that Rusees 
500/- were taken back from Serala 
after she left the Sub-Registrar’s office. 
The High Court disbelieved this part 


of the case about repayment of the’ 


amount of Rupees 500/- by Sar- 
ala received by .her before the Sub- 
Registrar. The High Court observed 
that about the payment of the balance 
of the consideration, namely Rupees 
899/-, “there was no evidence at all 
on the side of the defendants that the 
same was paid”. In our judgment. the 
High Court misconceived the nature of 
the onus which lay upon the plaintiffs 
to prove that the consideration which 
it was recited in the deed was receiv- 
ed by Sarala was not in fact received 
by her and a false recital was rade. 
The recitals in the deed are suppcrted 
by the testimony of Sailendra Wath 
Nandi who said that the entire ccnsi- 
deration was received by Sarala. We 
are unable to accept the view of the 
High Court that the sale deed was not 
supported by full consideration. 


8. The agreement of sale and 
the sale deed, it may be remembzred 
were attested by Gobinda son of Sar- 
ala. Before us it was contended that 
Gobinda was at the date of the agree- 
ment of sale, and at the date of the 
sale deed, a minor and his attestation 
was of no value. But on this par: of 
the case there is no reliable evidence. 


9. Jogindra Nath Mondal who 
wrote the two deeds was examined on 


behalf of the defendants. He deposed 
that Ext. E—the agreement of 
sale—was read over and the 
contents were explained to 


Sarala after it was written, and 
she understood the implications of 
the deed and also received Rs. 11/-. 
In his cross-examination he stated that 
he had written down the deed accord- 
ing to what was said to him by Sazala, 
Gobinda and by Sakha Nath Ghosh 
and thereafter Sarala executed the 
deed. There is no reason to disbelieve 
the testimony of this witness. Abinash 
Chandra Chakravarty who attestec the 
sale deed—Ext.C—and the agreement 
of sale—Ext. E—could not be examined 
for he had died before the date of trial. 
Attestation by him of the two deeds 
has significance. Gobinda Chandra 
Debnath a witness examined on behalf 
of the plaintiffs stated that the fanily 
of the plaintiffs had confidence in Abi- 
nash Chandra Chakravarty as he was 
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“the friend and well-wisher of the 
family”. There is no ground for belie- 
ving that Abinash Chandra Chakra- 
varty who was present at the time of 
the execution and had attested the 
two deeds misused the confidence re- 
posed in him and was guilty of being 
a party to the bringing into existence 
a deed containng false recitals to de- 
fraud Sarala and her sons. 

10. Legal necessity to support 
the sale must however be established 
by the alienees. Sarala owned the 
land in dispute as a limited owner. She 
was competent to dispose of the whcle 
estate in the property for legal neces- 
sity or benefit to the estate. In ad- 
judging whether the sale conveys the 
whole estate, the actual pressure on 
the estate, the danger to be averted, 
and the benefit to be conferred upon 
the estate in the particular insistence 
must be considered. Legal necessity 
does not mean actual compulsion: it 
means pressure upon the estate which 
in law may be regarded as serious and 
sufficient. The onus of proving legal 
necessity may be discharged by the 
alienee by proof of actual necessity or 
by proof that he made proper and 
bona fide enquiries about the exist- 
ence of the necessity and that he did 
all that was reasonable to satisfy him- 
self as to the existence of the neces- 
sity. 

It. -© Recitals in a deed of legal 
necessity do not by themselves prove 
legal necessity. The recitals are, how- 
ever, admissible in evidence, their 
value varying according to the cir- 
cumstances in which the transaction 
was entered into. The recitals may 
be used to corroborate other evidence 
of the existence of legal necessity. The 
weight to be attached tc the recitals 
varies according to the circumstances. 
Where the evidence which could be 
brought before the Court and is with- 
in the special knowlege of the person 
who seeks to set aside the sale is with- 
held, such evidence being normally 
not available to the alienee, the reci- 
tals go to his aid with greater force 
and the Court may be justified in ap- 
propriate cases in raising an inference 
against the party seeking to set aside 
the sale on the ground of absence of 
legal necessity wholly or partially, 
when he withholds evidence in his pos- 
session. 


12. Kunja Behari husband of 
Sarala had died in 1937 after a pro- 
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tracted illness: there is no reliable evi- 
dence that he left any property ex- 
cept the residential house, built on a 
part of the land which Sarala had in- 
herited from her father. Sarala had 
two sons who were then minors and 
two daughters who were yet to he 
married, There were five members in 


the family to be fed and clothed, and. 


the marriage expenses of the two 
daughters had to be met. The case 
that Tulsi the eldest son obtained gain- 
ful employment shortly after his 
father’s death and before. the sale deed 
was executed was rightly disbelieved by 
the Trial Court. The story that Go- 
binda had taken to hawking vegetables 
has also been rightly disbelieved by 
the Trial Court. Sarala had to meet 
several obligations: she had to pay the 
annual rent accruing due in respect 
of the land in dispute and also to pay 
municipal. taxes: she had to feed and 
clothe herself and her children and to 
perform the marriage of her daughter 
Radha. She had no other property and 
she had no income. The recitals in 
the deed about the existence of pres- 
sure upon the estate -are, therefore, 
amply corroborated by the circumst- 
ances, 


13. Mr. Purshottam Chatterjee 
appearing on behalf of the plaintiffs 
contended that there was evidence 
only of the debts amounting to Rupees 
75/-, Rs. 25/- as rent for the land pay- 
able to the head-lessor and Rs. .50/- 
expenditure incurred for the marriage 
of the daughter Mangala. Coun- 
sel relied upon the recitals made in a 
plaint filed in a suit for reco- 

‘very of rent by the landlord 
against Sarala after the sale deed 
fn which the rent for the years 1941, 
1942 and 1943 was claimed. Counsel 
also relied upon the evidence that in 
the community to which Sarala belong- 
ed, the marriage of a daughter only- 
costs Rs. 50/-. That evidence, in our 


judgment, is wholly unreliable. In any - 


event apart from the obligation to pay 
rent and to meet the expenses of 
marriage of her daughter Mangala 
various other: obligations had to be 
met. The argument that Sarala be- 
longed to a community in which the 
male members used to be employed as 
“household sérvants” and that Tulsi 
and Gobinda were so employed is also 
not supported by any reliable evi- 
dence. In our judgment, the High 
Court ignored the strong inference 
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which arose out of these circumstances 
and especially out of the participation! 
by Gobinda in the execution of the 
agreement of sale and the sale deed. 


_ ._ 14. In our view the case of the 
defendants 1 & 2 that the sale deed 
was supported by legal necessity of 
Sarala was amply made out and the 
Trial Court was right in holding that 
the sale deed was executed for legal 
necessity. From the attestation by 
Gobinda one of the sons of the agree- 
ment of sale and the sale deed and the 
recitals in those deeds, viewed in the 
light of the other evidence, we are of 
the opinion that the legal necessity set 
up by the defendants 1 & 2 is amply 
proved, 


- I5 Tt was urged before us that 
because the 10th defendant died before 


the certificate was given by the High | 


Court for appeal to this Court, and the 
heirs of the 10th defendant were not 
brought on the record, the appeal 
abates in its entirety. There is, how- 


ever, no clear evidence whether the > 


10th defendant died before or after 
the judgment of the High Court. 
Again, the plaintiffs had in the suit 
cnly claimed a relief for declaration 
that the alienation in favour of defen- 
dants 1 & 2,i.e. Chapalabala and Bani- 
kana made on March 13, 1942, was 
without legal necessity and was not 
binding upon them, and for a declara- 
tion of their title to the disputed land. 
The alienees from defendants 1 & 2 
were, it is true, impleaded as parties, 
but no relief was claimed against 
them. Nor was any averment made 
in the plaint about the reasons for and 
the circumstances in which they were 
so impleaded. Since the plaintiffs 
cnly claimed relief against defendants 
1 & 2, and that relief cannot be grant- 
ed to the plaintiffs, we think, the cir- 
cumstances that the heirs of the 10th 
defendant are not impleaded in ` this 
appeal does not affect the right of the 
defendants to claim that the appeal 
must be dismissed. 


16. The appeal is. therefore 
allowed and the suit filed by the plain- 
are is dismissed with costs through- 
cu 


Appeal allowed. 
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AIR 1971 SUPREME COURT 1)33 
(V 58 C 210) 
_ (From: Punjab and Haryana)" 
K. S. HEGDE AND 
P. JAGANMOHAN REDDY, JJ. 
Jage Ram and others, Appellants 
The State of, Haryana and others, 
Hasoondeate 
i ich Appeal No. 2034 of 1965, D/- 
3-19 
(A) Land Acquisition Act (1894), 
Section 3 (f) — Industrialisation of an 
(Para 8) 


(B) Land Acquisition Act (1894), 
Section 6 (3) — Unless it is shown 
that there was colourable exercise of 
power, the Court cannot go behini the 
declaration of the Government and 
find out in a particular case whether 
the purpose for which the land was 
needed was a public purpose or not — 
AIR 1963 SC 151 and AIR 19€7 SC 
1081, Rel. on. (Para 8) 

(C) Land Acquisition Act (1894), 
Section 38 — Where the Government 
had contributed money towards cost 
‘of land sought to be acquired it is not 
necessary to proceed with the acqui- 


AIR 1963 SC 151, Rel. on. (Para $) 


(D) Land Acquisition Act (1894), 
Section 17 — Fact that State Govern- 
ment or the party was lethargic at 
an earlier stage is not very relevant 


for deciding whether on the date of. 


notification there was urgency or not 
— Conclusion of Government that 
there was urgency though not con- 
clusive is entitled to great weigkt. 
(Para 10) 
(Œ) Land Acquisition Act (1894), 
Section 17 (2) (as amended in Punjab) 
— Clause (c) cannot be interpreted, 
by the application of the rule of ejus- 
dem generis, as applying to cases 


‘similar te those mentioned in Clauses 


(a) and (b) — Case law Rel. on. — 
(X-Ref: Interpretation of Statutes — 
Rule of ejusdem generis). 

There is no basis for holding that 


` the general words in Clause (c) follow 


the particular and specific words in 
Clauses (a) and (b) or the specific 
words contained in Clauses (a) and (b) 
constitute a category, class or genus. 
(Para 18) 


"(Civil Writ No. 850 of 1969, D/- 
7-5-1969 — Puni. & Har.) 
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Jage Ram v. State of Heryana (Hegde J.) 
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Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1081 (V 54) 

= (1967) 1 SCR 373, Raja 

Anand Brahma Shah v. State 

of U. P. 
(1963) AIR 1963 SC 151 (V 50) 

= (1963) 2 SCR 774, Somavanti 
vV State of Punjab 8, 9 
(1960) ATR 1960 SC 1050 (V 47) 

= 1960 Ker LT (SC) 31, K. K. 

Kochini v. States. of Madras 

and Kerala 
(1957) AIR 1957 SC 521 (V 44) 

= (1957) SCR 721, Lilavati Bai 

v. State of Bombay 16 
(1955) AIR 1955 SC 310 (V 42) 


= (1955) 2 SCR 857, The 
State of Bombay v. Ali 
Gulshan 16 


Mr. K. L. Gossain, Sr. Advocate, 
(Mr. N..N. Goswamy, Advocate, M/s. 
S. K. Mehta and K. 
Advocates of M/s. 
and Co. and i 
Nagaraja, Advocate, with him), for 
Appellants: M/s. Harbans Singh and 
R. N. Sachthey, Advocates, for Res- 
pondents Nos. 1 and 2; Mr. S. V. 
Gupte, Sr. Advocate, (Mr. S. K. 
Gambhir, Advocate, with him), for 
Respondent No. 18. 


The following Judgment of the 
Court was delivered by 


HEGDE, J.: — This appeal by 
certificate arises from the decision of 
a Division Bench of the Punjab and 
Haryana High Court in a writ petition 
wherein the appellants challenged the 
validity of proceedings under Sec- 
tions 4, 6, 9 and 17 (2) (c) of the 
Land Acquisition Act, 1894 as amend- 
ed by the Punjab Legislature. For 
convenience sake we shall refer to 
that amended Act as ‘the Act’. The 
High Court dismissed the writ peti- 
tion. i 

2. Tt appears that several con- 
tentions were sought to be advanced 
before the High Court but in this 
Court only three contentions have 
been pressed for our consideration 
i, e, (1) the acquisition in question 
being one for a company, proceedings 
should have been taken under Sec- 
tions 38 to 44-B of the Act, the same 
having not been taken, the proceedings 
taken are void; (2) there was no 
urgency and hence recourse- should 
not have been had to Section 17 of 
the Act and (3) Section 17 (2) (c) is 
inapplicable to the facts of the case, 
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3. Now we may state the facts 
relevant for the purpose of deciding 
the questions in dispute. 


4. On 14/17th March, 1969, 
Government of Haryana issued a noti- 
fication under Section 4 of the Act 
notifying for acquisition the land con- 
cerned in this case. The notification 
further directed that action under Sec- 
tion 17 (2) (c) of the Act shall be 
taken on the ground of urgency. and 
the provisions of Section 5-A shall not 
apply in regard to the said acquisi- 
tion. The preamble to the said notifi- 
cation says that 


“whereas it appears to the Gov- 
ernor of Haryana that landis likely to 
be required to be taken by Govern- 
ment, at public expenses, for a public 
purpose, namely for the setting up a 
_ factory for the manufacture of China- 
` ware and Porcelain-ware including 
wall Glazed Tiles, etc, at village 
Kasser, Tehsil Jhajjar, District Rohtak, 
it is hereby notified that the land in 
the locality described in the specifica- 
tion below is likely to be required 
for the above purpose”. 

On March 18, 1969 the Government 
issued a notification under Section 6 
of the Act acquiring the land for a 
public purpose. On March 28, 1969 
notices under Section 9 of the Act 
were served on the appellants. On 
April 8, 1969, the appellants filed the 
writ petition giving rise to this appeal. 

5. The allegations in the writ 
petition include the assertion that 
there was no urgency in the matter of 
acquiring the land in question and 
therefore there was no justification for 
having recourse to Section 17 and thus 
deprive the: appellants of the benefit 
of Section 5-A of the Act. It was fur- 
ther alleged therein that the acquisi- 
tion in question was made for the 
benefit of a company and hence pro- 
ceedings should have been taken under 
Sections 38 to 44 (B) of the Act and 
that there was no public purpose 
involved in the case. It was fur- 


ther pleaded that the land acquired. 


was not waste and arable land and 
that Section 2 (e) of the Act did not 
confer power on the Government to 
dispense with the proceedings under 
Section 5-A. In the counter-affidavit 
filed by the Deputy Director of Indus- 
tries (Administration), Government of 


Haryana on behalf of the State of- 


Haryana, the above allegations were all 
denied. Therein it is stated that at 
the instance of the State of Haryana, 


{Prs. 3-8] Jage Ram v. State of Haryana (Hegde J.) 


A.L R. 


Government of India had issued a 
letter of intent to a company for sett- 
ing up a factory for the manufacture 
of Glazed Tiles ete., in village Kasser. 
That project was to be started with 
the collaboration of a foreign company 
known as Pilkington Tiles Ltd. The 
scheme for setting up the project had 
been finalised and approved by the 
concerned authorities. On November 
26, 1968, the Government wrote to one 
of the promoters of the project, Shri 
H. L. Somany asking him to complete 
the “arrangements for the import . of 
capital equipment and acquisition of 
land in Haryana State for setting up 
of the proposed factory”. It was fur- 
ther stated in that communication that 
the Government was pleased to ex- 
tend the time for completing the pro- 
ject upto April 30, 1969. Under those 
circumstances it had become necessary 
for the State of Haryana to take im- 
mediate steps to acquire the required 
land. It was under those circumstan- 
ces the Government was constrained 
to have reccurse to Section 17 of the 
Act. The Government denied the al- 
legation that the facts of this case 
did not come within the scope of 
Section 17 (2) (c). It was also denied 
that the acquisition in question was 
not made for a public purpose. 

6. We have earlier seen that in 
the notification issued under Section 4, 
it had been stated that the acquisition 
was made “at public expenses, for a 
public purpose” namely for the setting 
up a factory for the manufacture of 
China-ware and Porcelain-ware includ- 
ing wall Glazed Tiles ete. 

T. In the writ petition it was 
not denied that the acquisition in ques- 
tion was made at “public expenses”. 
All that was challenged in the writ 
petition was that the purpose for 
which ihe acquisition was made was 
not a public purpose. 

8. There is no denying the 
fact that starting of a new industry is 
in public interest. It is stated in the 
affidavit. filed on behalf of the State 
Government that the new State of 
Haryana was lacking in industries and 
consequently it had become difficult 
to tackle the problem of unemploy- 
ment. There is also no denying the 
fact that the industrialization of an 
area is in public interest: That apart, 
the question whether the starting of 
an industry is in public interest or not 
is essentially a question that has to 
be decided by the Government. That 
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is a socio-economic question. This 
Court is not in a position to go into 
that question. So long as it is nct es- 
tablished that the acquisition is sought 
to be made for some collateral pur- 
pose, the declaration of the Gowvern- 
ment that it is made for a public pur- 
pose is not open to challenge. Sec- 
tion 6 (3) says that the declaration of 
the Government that the acquisition 
made is for public purpose shall be 
conclusive evidence that the land is 
needed for a public purpose. Unless 
it is shown that there was a cclour- 
able exercise of power, it is not open 
to this Court to go behind that declara- 
tion and find out whether in a parti- 
cular case the purpose for which the 
land was needed was a public purpose 
or not — see Smt. Somavanti v. State 
of Punjab, (1963) 2 SCR 774 = (AIR 
1963 SC 151) and Raja Anand Brahma 
Shah v. State of U. P., (1967).1 SCR 
373 = (AIR 1967 SC 1081). On the 
facts of this case there can be hardly 
any doubt that the purpose for which 
the land was acquired is a public 
purpose. 


g. In view of the pleadings 
referred to earlier it is not open to 
the’ appellant to contend that the 
State Government had not contribut- 
ed any amount towards the cost cf ac- 
quisition. We were informed az the 
bar that the State Government had 
contributed a sum of Rs. 100/- towards 
the cost of the land which fact is also 
mentioned in the award of Lanë Ac- 
quisition Officer. That being so it was 
not necessary for the Governmert to 
proceed with the acquisition under 
Part VII of the Act — see Somavanti’s 
case, (1963) 2 SCR 774 = (AIR 1963 
SC 151) (supra). 


10. Now coming to the ques- 
tion of urgency, it is clear from the 
facts set out earlier that there was 
urgency. The Government of India 
was pleased to extend time foz the 
completion of the project, upto April 
30, 1969. Therefore, urgent steps had 


Jto be taken for pushing through the 


project. The fact that the State Gov- 
ernment or the party concerned was 
lethargic at an earlier stage is not 
very relevant for deciding the ques- 
tion whether on the date on whicnr the 
notification was issued, there was 
urgency or not. The conclusion cf the 
Government in a given case that there 
was urgency is entitled to weight, if 
not conclusive. 
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11. This takes us to the ques- 
tion of applicability of Section 17 (2) 
(c) to the facts of the case. The ap- 
pellant had denied in the affidavit that 
the entire land acquired is either 
waste or arable land. That conten- 
tion of his has not been examined by 
the High Court. Therefore, we have 
to proceed on the basis that the case 
does not come within the scope of 
Section 17 (1). The State has also not 
purported to act under Section 17 (1). 
It has purported to act under Section 
17 (2) (c). Therefore, we have to see 
whether the State could have proceed- 
ed on the facts of this case under Sec- 
tion 17 (2) (c). Section 17 as amended 
by the Punjab Act 2 of 1954, Punjab 


-Act 17 of 1956 and Punjab Act 47 of 


1956 to the extent necessary for our 
present purpose reads thus: 

“17 (1). In cases of urgency when- 
ever, the appropriate Government so 
directs, the Collector, though no such 
award has been made, may, on the 
expiration of fifteen days from the 
publication of the notice mentioned in 
Section 9, sub-section (1) take posses- 
sion of any waste or arable land need- 
ed for public purposes or for a Com- 
pany. Such land shall thereupon vest 
absolutely in the Government free 
from all encumbrances. 

Explanation...... 

(2) In the following cases, that is 
to say:— = 

(a) Whenever owing to any 
sudden change in the channel of any 
navigable river or other unforeseen 
emergency, it becomes necessary for 
any Railway Administration to acquire 
the immediate possession of any land 
for the maintenance of their traffic or 
for the purpose of making thereon a 
river-side or ghat station or of pro- 
viding convenient connection with or 
access to any such station; 

(b) Whenever in the opinion of 
the Collector it becomes necessary to 
acquire the immediate possession of 
any land for the purpose of any library 


‘or educational institution or for the 


construction, extension or improve- 
ment of any building or other 
structure in any village for the 


common use of the inhabitants of such 
village, or any godown for any society 
registered under the Co-operative So- 
cieties Act, 1912 (Act II of 1912), or 
any dwelling-house . for the poor, or 
the construction of labour colonies or 
houses for any other class of people 
under a Government-sponsored Hous- 
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ing Scheme or any irrigation tank, ir- 
Tigation or drainage channel, or any 
well, or any public road; 

(c) Whenever land is required for 
a public purpose which in the opinion 
of the appropriate Government is. of 
urgent importance, the Collector may, 
immediately after the publication of 
the notice mentioned in sub-section (1) 
and with the previous sanction of the 
appropriate Government enter upon 
and take possession of such land, which 
shall thereupon vest absolutely in the 
Government free from all encumbran- 
ces. 

Provided that the Collector. shall 
not take possession of any building or 
part of a building under this sub-sec- 
tion’ without giving to the . occupier 
thereof at least forty-eight hour’s 
notice of his intention so to do ...... 


(3) In every case under either of 
the preceding sub-sections the Collec- 
tor shall at the time of taking 
possession offer to the persons inter- 
ested compensation for the standing 
crop and trees (if any) on such land 
and for any other damage sustained 
by them caused by sudden disposses- 


(4) In the case of any land to 
which in the opinion of the appro- 
priate Government, the provisions of 
sub-section (1) or sub-section (2) are 
applicable, the appropriate Govern- 
ment may direct that the provisions of 

- Section 5-A shall not apply ......... 4d 

1 Herein we are only con- 
cerned with the scope of Section 17 
(2) (c) as the vires of Section 17 (2) is 
not challenged. Section 17 (2) (c) if 
read by itself is plain. It seems to 
permit the appropriate Government to 
direct that the provisions of Sec- 
tion 5-A shall ` not apply whenever 
land is required for public purpose 
which in the opinion of the appro- 
priate Government is of urgent im- 
portance. The conditions precedent 
for the application of Section 17 (2) (c) 
are (1) that the land must be re- 
quired for a public purpose and (2) 
the appropriate Government must be 
of the opinion that the purpose in 
question is of urgent importance. But 
it was urged on behalf of the appel- 
lants that we should apply ejusdem 
generis rule in interpreting Section 17 
(2) (c). The contention on behalf of 
the appellants was that though Sec- 
tion 17 (2) (c) read by itself covers a 
very large field, that provision 
should be given a narrower meaning 
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because of the provisions in Section 17 
(2) (a) and (b). It was urged that as 
the general words contained in Sec 
tion 17 (2) (c) follow the specific words 
of the same nature, in Section 17 (2) 
(a) and (b), those general words must 
be’ understood as applying to cases 
similar to those mentioned in Sec- 
tion 17 (2) (a) and (b). 

13. The ejusdem generis rule 
is not a rule of law but is merely a 
rule of construction to aid the Courts 
to find out the true intention of the 
legislature. If a given provision is 
plain and unambiguous and the legis- 
lative intent is clear, there is no oc- 
casion to call. into aid that rule. 
Ejusdem generis rule is explained in 
Halsbury Laws of England (3rd Edn.) 
Vol. 36 p. 397 paragraph 599 thus: 


-"As a rule, where in a statute 
there are general words following 
particular and specific words, the gene- 
ral words must be confined to things 
of the same kind as those specified, 
although this, as a rule of construc- 
tion, must be applied with caution, and 
subject to the primary rule that sta- 
tutes are to be construed in accordance 
with the intention of Parliament. 
For the ejusdem rule to apply, the 
specific words must constitute a cate- 
gory, class or genus; if they do con- 
stitute such a category, class or genus, 
then only things which belong to that 
category, class or Benus fall within 
the general words...... 


14, It is observed in Craies on- 


Statute Law (6th Edn) p. 181 that: 
“The ejusdem generis rule is one 
fo be applied with caution and not 
pushed too far, as in the case of many 
decisions, which treat it as auto- 
matically applicable, and not as being, 
what it is, a mere presumption, in 
the absence of other indications of the 
intention of the legislature. The 
modern tendency of the law, it was 
said, is “to attenuate the application 
of the rule of ejusdem generis”. To 
invoke the application of the ejusdem 
generis rule there must be a distinct 


genus or category. The specific words 


must apply not to different objects of 
a widely differing character but to 
something which can be called a class 
or kind of objects”. 


o B. According to Sutherland 
Statutory Construction (8rd Edn} Vol. 
IL p. 395, for the application of the 
doctrine of ejusdem generis, the 
following conditions must exist. 
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(i) The statute contains an 
enumeration by specifie words; 

(ii) The members of the enumera- 
tion constitute a class; 

Gii) The class is not exhaustec by 
the enumeration: 

(iv) A general- term follows the 
enumeration and 


(v) There is not clearly manifest- 
ed an intent that the general term be 
given a broader meaning than the 
doctrine requires. 


16. The scope of the ejusiem 
generis rule has been considered by 
this Court in several decisions. In 
State of Bombay v. Ali Gulshan, (1355) 
2 SCR 867 = (AIR 1955 SC 310) it 
was observed: 


- “Apart from the fact that the zule 
must be confined within narrow limits, 
and general or comprehensive wards 
should receive their full and nataral 
meaning unless they are clearly zes- 
trictive in their intendment, it is 
requisite that there must be a distinct 
genus, which must comprise more than 
one species, before the rule car be 
applied”. 

In Lilavati Bai v. The State of Bom- 
bay, 1957 SCR 721 = (AIR 1957 SC 
521), it was observed: 


“The rule of ejusdem generis is 
intended to be applied where gen=ral 
words have been used following perti- 
cular and specific words of the same 
nature on the established rule of con- 
struction that the legislature presum- 
ed to use the general words in a zes- 
tricted sense; that is to say, as belcng- 
ing to the same genus as the part:cu- 
words. Such a 
restricted meaning has to be given to 
words of general import-only where 
the context of the whole scheme of 
legislation requires it. But where the 
context and the object and mischie= of 
the enactment do. not requiré such 
restricted meaning to be attached to 
words of general import, it becomes 
the duty of the Courts to give those 
words their plain and ordinary mean- 
ing”. 


17. The same view was re- 
Court in K. K. 
Kochini v. States of Madras and 
Kerala, AIR 1960 SC 1050. 

Bearing in mind the princi- 
ples set out earlier, we shall now con- 
sider whether the general import of 
the words in Section 17 (2) (c) shculd 
be cut down in view of Section 17 (2) 
(a) and (b). Under Clause (a) of Eec- 
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tion 17 (2), the acquisition is to be 
made by the Railway Administration 
when owing to any sudden change in 
the channel of any navigable river or 
other unforeseen emergency it be- 
comes necessary for the administra- 
tion to acquire the immediate posses- 
Sion of any land for the maintenance 
of the traffic or for the purpose of 
making thereon a _ river-side or ghati 
station or for providing convenient 
connection with or access to any such 
station. We would like to emphasize 
that under this provision, the acquisi- 
tion can only be made by the Railway 
Administration and that when it con- 
siders that immediate possession of any 
land is necessary: for the purposes 
mentioned therein. Under Clause (b) 
of sub-section (2) of Section 17, before 
an acquisition can be made, the Col- 
lector must form an opinion: that it 
has become necessary to acquire the 
immediate possession of the Jand con- 
cerned for the purposes mentioned 
therein. Under Clause (c) of Section 
17 (2), the acquisition can be’ made 
only when the appropriate Govern- 
ment: forms the opinion that because 
of urgent importance, the concerned 
land has to be acquired for the pur- 
poses mentioned in that provision. 
Under Clause (a) the decision to. ac- 
quire has to be made by the Railway 
Administration. Under Clause (b), the 
acquisition can be made only on the 
formation of the required opinion by 
the Collector. Under Clause (c) the 
acquisition can be made only when 
the requisite opinion is farmed by the 
appropriate Government. Further 
under Clause (a) the acquisition has 
to be made to meet certain unfore- 
seen emergency as a result of which 
the immediate possession of the land 
is necessary. Under Clause (b) the 
Collector must form an opinion that 
it has become necessary to acquire the 
immediate possession of land but under 
Clause (c) the requirement is that the 
appropriate Government must form 
the opinion that the acquisition is of 
urgent importance. Under Clauses (a), 
(b) and (c) of sub-section (2) of Sec- 
tion 17, the- decision to acquire land 
has not to be made by the same auth- . 
ority but by different authorities. 
Further the conditions under which 
the acquisition has to be made differ 
from clause to clause. _ Therefore, 
there is no basis to say that the gene- 
ral words in Clause (c) follow the 
particular and specifice words in 
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Clauses (b) and (c). Nor can it be said 
that the specific words contained in 
Clauses (a) and (b) constitute a cate- 
gory, class or genus. Hence, we are 
unable to accept the contention that 
in interpreting Clause (c) of Section 17 
(2); we should apply the rule of 
ejusdem generis. 


19. As none of the contentions 
taken by the appellants are accept- 
able, this appeal fails and is dismiss- 
ed. But in the circumstances of the 
case we make no order as to costs. 


Appeal dismissed. 
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P. JAGANMOHAN REDDY, JJ. 


Biswanath Banerjee, Appellant v. 
State of West Bengal, Respondent. 


Civil Appeals Nos. 1674 and 1675 
of 1969, D/- 2-3-1971. 


(A) Education — W. B. Board of 
Secondary Education Act (5 of 1963), 
Section 16 — An employee of Second- 
ary Education Board under . B. 
Secondary Education Act (37 of 1950) 
who was appointed as Secretary of 
Board by the Administrator appoint- 
ed by State Government under W. B. 
Secondary Education (Temporary Pro- 
vision) Act 22 of 1954 could be valid- 
iy discharged from services and an- 
other person could be appointed in his 
place by Government under Section 16 
of W. B. Board of Secondary Educa- 
tion Act of 1963 read with W. B. Board 
of Secondary Education (Appointment 
of Secretary) Rules (1963), Rule 8 — 
(X-Ref: Education — W. B. Board 
of Secondary Education) (Appointment 
of Secretary) Rules (1963), Rule 8) — 
AIR 1967 SC 459, Distinguished; AIR 
1969 Cal 175, Affirmed. (Para 5) 


(B) Constitution of India, Arti- 
cle 226 — Point that petitioners who 
were employees of Board of Second- 

‘ ary Education could not be discharg- 
ed till some alternative employment 
is found for them cannot be permitted 
to be raised for first time at the 
argument stage in writ petition — 


(X-Ref: Education — W. B. Board 
-of Secondary Education Act (5 of 
1963), Section 46 (2) (c)). (Para 5) 
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Cases Referred: Chronological Paras 
(1969) 73 Cal WN 417, Bidyut 
Kumar Biswas v. West Bengal 
Board of Secondary Education 5 
(1967) AIR 1967 SC 459 (V 54) 
= (1967) 1 SCR 499, State of 
Assam v. Kripanath ‘Sarma 
Mr. B. Sen, Sr. Advocate, ate 
D. N. Mukherjee and Somendra 


Chandra Bose, Advocates, with him), . 


for Appellant; M/s. K. R. Chaudhuri 
and K. Rajendra Chowdhary, Advo- 
cates, for Respondents Nos. 2, 3 and 
6, Mr. Santosh Chatterjee, Advocate 
and Mr. G. S. Chatterjee, Advocate 
for Mr. Sukumar Basu, Advocate, for 
Respondent No. 1. 


The following Judgment of the 
Court was delivered by 

P. JAGANMOHAN REDDY, J.: — 
These Appeals are by a Certificate 
under Article 132-C of the Constitu- 
tion of India against the Judgment of 
the Calcutta High Court, which have 
by an order of this Court dated 25-8- 
1969 been consolidated for the pur- 
pose of hearing. The short question 
for determination in these Appeals is 
whether under the Provisions of the 


- West Bengal Board of Secondary 


Education Act 5 of 1963 read with 
Rule 8 of the West Bengal Board of 
Secondary Education (Appointment of 
Secretary) Rules, the Appellant could 
be discharged from the service of the 
Board of Education. The Appellant 
was an office Superintendent of the 
Board constituted under the West 
Bengal Secondary Education Act 37 of 
1950 (hereinafter called ‘the 1950 
Act’). He was promoted as Assistant 
Secretary on 12-7-1952, as Deputy 
Secretary on 18-6-56 and on the 1st/8th 
August 1962 he was appointed as 
Secretary on probation and confirmed 
on 1-8-63 by an order dated the 24th 
August 763. The Appellant continued 


in this office till 25th -November ’66 ' 


when his services were dispensed with, 
with immediate effect on payment of 
3 months salary in lieu of notice. In 
his place the Government by its order 
of the same date appointed temporari- 
ly Respondent  6-D. Mazumdar, 
Director of Consumer Goods, West 
Bengal as Secretary for a period not 
exceeding 6 months from the date on 
which he takes charge of the office. 
As we have earlier mentioned the 
initial Act under which his appoint- 
ment was made was the Act of 1950. 
Subsequently another Act known as 
the West Bengal Secondary Education 


og 
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(Temporary Provision) Act, 22 of 1954 
was passed by the Legislature, by 
which the Board created by the Act 
of 1950 was superseded and its powers 
were vested in an Administrator ap- 
pointed by the State Government. It 
was the Administrator who had ap- 
pointed the Petitioner on probation. 
On the 20th February 63 the West 
Bengal Board of Secondary Education 
Act 5 of 1963 (hereinafter called ‘the 
1963 Act’) was passed which came 
into force on 1-1-1964. Before this 
Act came into force certain regula- 
tions were made on 12-12-63 under the 
Act of 1950, Rule 4 of which dealt 
with the conditions of service which 
were similar to those in Rule 4 of 
1951 regulations made on 19-€-51. 
Under regulation 4 of 1951 the Bcard 
had power to dispense with the ser- 
vices of the Secretary or any officer 
by giving 3 months notice or on pay- 
ment to him of 3 months salary in lieu 
of notice. Act 22 of 1954 it may be 
mentioned did not abolish the Bcard 
but only authorised the Administrator 
to carry on the duties and functions 
vested in the Board so that the Apel- 
lant when he was appointed on pro- 
bation by the Administrator was an 
empleyee of the Board. The 1963 Act 
by Clause 1 of Section 46 repeczled 
both the 1950 Act as well as the 
temporary provisions Act 22 of 1954 
and by sub-clause (2) it provided that 
tall Officers and other persons in the 
employment of the Board of Second- 
ary Education immediately before 
the commencement of this Act shall 
until provision is made continue in 
the service of the Board”. It may 
here be mentioned that prior to the 
enforcement of the Act on 1-1-64 the 
Government had made and published 
rules under that Act known as the 
West Bengal Secondary Education 
(Appointment of Secretary) Rules 1563 
Rule 8 whereof is in the following 
terms: 


“The State Government shall have 
the power to dispense with the ser- 
vices of the Secretary on three 
months’ notice or in lieu of such notice 
on payment of three months’ salary 
and also to discharge or dismiss the 
Secretary from service without notice 
or compensation in the event of mis- 
conduct or of a breach of any of the 
duties attached to the post of Secre- 
tary”. 

2. It is in exercise of powers 
vested under this Rule that the Gov- 
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ernor dispensed with the services of 
the Appellant which is now challeng- 
ed. The learned Advocate for the Ap- 
pellant contends inter alia that:— 

(i) the. rule under which the Ap- 
pellant’s services have been dispensed 
with have no application to the case - 
of a person who continues in service © 
a Section 46 (2) (c) of the 1963 

ct, 

(ii) being an employee of the 
Board, his services could only be 
terminated by the Board and not by 
the State Government, 

(iii) Section 46 (2) fe) envisages 
that till some other employment is 
found for all those persons who were 
in employment of the Board of 
Secondary Education before the com- 
mencement of the 1963 Act, they can- 
not be discharged. 


3. For an appreciation of these 
contentions it is necessary to examine 
re relevant provisions of the 1963 

ct. 


4, Under Section 2 (a) the 
Board means the West Bengal Board 
of Secondary Education established 
under the 1963 Act. Section 3 em- 
powers the State Government as soon 
as may be after the Act .comes into 
force to establish the Board named 
the West Bengal Secondary Education 
Board. The Board shall be a body 
corporate with perpetual succession 
and a common seal. Section 4 deals 
with the composition’ of the Board 
which it may be stated is totally dif- 
ferent to that which comprised the 
Board, under the 1950 Aci. The ap- 
pointment of persons in the service: 
of the Board and their condition of 
service ete., are the subject matter of 
Section 16, the relevant provisions of 
which are as follows:— 

(1) The Board shall have a Secre- 
tary who shall be appointed by the 
State Government. 

(2) The Board may appoint such 
other officers and servants as it con- 
siders necessary for carrying out the 
purposes of this Act. i 

(3) The terms and conditions of 
appointment and the scales of pay and 
allowances, if any shall— 

(a) as respect the Secretary be 
such as may be prescribed, and 

(b) as respect the cther officers 
and servants be such as may be deter- 
mined by TERREO 

(4) xx 

5. Subsection. (1) cf Section 45 
empowers the State Government after 
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previous publication, to make rules for 
carrying out the purposes of this Act 
and sub-section (2) (f) provides that: 


“In particular, and without pre- 


judice to the generality ‘of the fore- 
going power, such rules may provide 
“for all or any of the following matters, 
namely— 


( the terms and conditions of 


appointment the scale of pay and the 
rules of discipline. relating to the 
Secretary of the Board. 

It is under the last mentioned provi- 
sion, 45 (2) (£, that the rules were 
made, Rule 8 of which we have 
already extracted. It will thus be 
seen that the 1963 Act constituted an 
entirely new Board of Secondary 
Education and after repealing the old 
Acts it continued the services of the 
Officers and other persons in the em- 
ployment of the Board of Educa- 
tion under the old Act until other pro- 
vision is made. It may be stated that 
the power of appointment of a Secre- 
tary for the Board under Section. 16 
is not vested in the Board but in the 
Government as such there can be no 
validity in the contention of the learn- 
ed Advocate for the Appellant that 
the Government has no power to ap- 
point a Secretary in place of the Ap- 
pellant who according to him still con- 
ftinues as Secretary under the Board. 
As we read the provisions, we are clear 
in our minds and it admits of no doubt 
that the Board has no power to 
appoint a Secretary, nor has the Ap- 
pellant a right to the post as such. 
All that the Act provides is for the 
continuance of the Employees of the 
previous Board -till other arrange- 
ments are made, namely till a Secre- 
ary is appointed by the Government. 










new Secretary can be traceable to the 
OWwers vested in the Government 


and not by the State Government has 


_no power to appoint a Secretary. 
has been urged before us that a deci- 
sion of this Court in State of Assam 
v. Kripanath Sarma, (1967) 1 SCR 499 
= (AIR 1967 SC 459), lends support to 
the contention of the learned Advo- 
cate. That case was under 
Assam Elementary Education Act, 1962 


In our view the appointment of the. 


could only be terminated by the Board 


the. 


A. LR. 


the relevant provisions of which are 
not in pari materia with the provisions 
of the Act which we are called upon 
to consider. The Respondents in that 
case were Elementary Education 
School Teachers appointed under the 
Assam Basic Education ` Act, 1954. 
That Act was repealed by the Assam 
Elementary Education Act, 1962 under 
which the Board was to be constituted 
and in the place of the School Boards 
functioning under the 1954 Act, the 
Deputy Inspectors of Schools were 
made Assistant Secretary of the said 
Board within their respective jurisdic- 
tion. Section 34 (2) provided that all 
the Elementary School Teachers ap- 
pointed under the 1954 Act would be 
taken over by the State Board and 
who under Section 38 were further 
deemed to have been employed. by the 
said Board. The statute therefore 
provided that they were the employees 
of the Board. Section 46 (2) (c) how- 


„ever merely continues them and does 


not deem them to be employees of the 


Board. What happened in that case! . 


was that the Board merely passed a 
resolution “that all teachers who are 
not Matriculates or who have not 
passed ithe Teachers test but who are 
working as Teachers in School shall 
be discharged with effect from 
31-3-63”. The Assistant Secretary 
without obtaining specifie sanction 
from the Board issued orders for their 
discharge which he had no power to 
do. In those circumstances the power 
io terminate the services being in the 
Board, it was held that the order of 
termination by the Assistant Secre 
tary was invalid. This case does not 
help the Appellant. Lastly the learn- 
ed Advocate sought to press in aid a 
Judgment of a Bench of the Calcutta 
High Court in Bidyut Kr. Biswas 
v. West Bengal Board of. Second- 
ary Education, (1969) 73 Cal WN 417, 
in which the provisions of Section 46 
(2) (c) of the 1963 Act were dealt with 
in support of his contention that the 
persons in the employment of Board 
of Secondary Education under the 1950 
Act could only be discharged if an 
aliernative employment is found for 
them inasmuch as the words ‘until 
other provision is made’ justifies that 
conclusion. This point has ‘not been 
raised in the Writ Petition nor has it 
been urged either before the Single 
Bench or before the Division Bench of 
the High Court and is sought to be 


raised for the first time before this 


aT A 


tr 
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Court. We cannot permit him to do 
so, and therefore express no views on 
this aspect of the case. In the result 
the Appeals are dismissed but in the 
circumstances without costs. 


Appeals dismissed. 
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(From: Madhya Pradesh)* 


K. S. HEGDE AND 
P. JAGANMOHAN REDDY, JJ. 


Krishna Beharilal (dead) by his 
Tegal representatives (in both the ap- 
peals), Appellants v. Gulabchand and 
others (in both the appeals). Respond- 
ents. 


l Civil Appeals Nos. 74 and 75 of 
1967, D/- 16-3-1971. 


(A) Deed — Construction — Ordi- 
nary rule of construction of a docu- 
ment is to give effect to the ncrmaľ 
and natural meaning of - the words 
employed in the document — 
1952 SC 145 and AIR 1933 P 67, 
Rel. on. (Pera 4) 


The words “malik mustakil’ are 
strong, clear and unambiguous. V7here 
a compromise deed specifically says 
that the properties given to the widow 
were to be enjoyed by her as “Malik 
Mustakil” and these words arə not 
qualified by other words and circum- 
stances appearing -in the document, 
the Courts must hold that the estate 
given is an absolute one. (Para 4) 

(B) Evidence Act (1872), Sec. 115 
— Ifa person having full knowledge 
of his rights as a possible reversioner 
enters into a compromise which settles 
bis claim as well as the claim oi the 
opponent at the relevant time, he can- 
not ke permitted to go back on that 
arrangement when reversion actually 
opens — (X Ref. Hindu Law — Family 
arrangement — Estoppel) — AIR 1961 
SC 797, Followed; L. P. A. Nos. 2 and 
4 of 1964, D/- 3-5-1966 (Madh Pra), 
Reversed. (Para 6) 

Thus where under a compromise 
the presumptive reversioners purport- 
ed to give a portion of the sui: pro- 
perties absolutely to the widow in con- 
sideration of her giving up her claim 
in respect of the other properties they 
would be estopped from contending 


*(L. P. A. Nos. 3 and 4 of 1964, D/- 
375-1966 — Madh Pra.) 
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that they are entitled ‘to a. to 
the properties given to the widow. ; 
‘(Para 6) 
A Hindu widow cannot enlarge 
her estate by entering into a compro- 
mise with third parties to the pre- 
judice of the ultimate reversioners. 
But the same will not be true if the 
compromise is entered into with per- 
sons who ultimately become the re- 
versioners. (Para 6) 
(C) Constitution of India, Article 
136 — Where the issue raised in the 
suit is broad enough to cover the plea . 
of estoppel and that plea has been 
argued and considered by the lower 
Courts without any objection from the 
plaintiffs, they cannot be permitted in 
an appeal by special leave, to contend 
that the defendant had not taken any 
specific plea of estoppel. (Para 7) 
(D) Hindu Law — Family arrange- 
ment — To consider a settlement as 
a family arrangement, it is not meces- 
sary that the parties to the compro- 
mise should all belong to one family 
— ATR 1966 sc 323, Followed. 
(Paras 8 and 9) 
_ The word “family” in the con- 
text of a family arrangement is not 
to be understood in: a narrow sense 
of being a group of persons who are 
recognised in law as having a right of 
succession or having a claim to a 
share in the property in dispute. I 
the dispute which is settled is one 
between near relations then the settle- 
ment of such a dispute can be con- 
sidered as a family arrangement. AIR 
1966 SC 323, Followed. (Para 8) . 
Cases Referred: Chronological Paras 
(1966) ATR 1966 SC 323 (V 53) 
= (1965) 3 SCR 841, Ram Charan 
Das v. Girja Nandini Devi 
(1961) AIR 1961 SC 797 (V 48) 
= (1961) 3 SCR 624, T. V. R. 
Subbu Chetty’s Family Charities 
v. M. Raghava Mudaliar 
(1952) AIR 1952 SC 145 (V 39) 
= 1952.SCR 478, Dhyan Singh 
v. Jugal Kishore 4, 5, 6 
(1933) AIR 1933 PC 67 (V 20) 
= 60 Ind App 56, Bishunath | 
Prasad Singh v. Chandika Prasad 
Kumari 
Mr. S. V. Gupte, Sr. Advocate 
(M/s. Rameshwar Nath and Ravinder 
Nath, Advocates of M/s. Rajinder 
Narain and Co. and Mr. Manik Chand 
Jain, Advocate, with him), for Appel- 
lants (In both appeals): Mr. S T. Desai, 
Sr. Advocate, (M/s. Motilal . Gupta, 
B. M. Agarwal and P. N. Tewari, 
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Advocates and M/s. J. B. Dadachanji, 
O..C. Mathur and Ravinder Narain, 
Advocates of M/s: J. B. Dadachanji and 
Co. with him), for Respondents (In 
both Appeals). 
-The following Judgment of the 
Court was delivered by 
HEGDE, J.: — In these appeals 
by special leave identical questions of 
(Contd. on Col .2) : 


A.L R. 


fact and law arise for decision. It 
would be convenient to set out the 
material facts before formulating the 
questions arising for decision. In the 
State of Gwalior there was a firm 
known as Chhedilal Chaturbhuj. 
Chhedilal, the owner of the firm had 
two sons and one daughter. The gene- 
alogy of the family of Chhedilal is as. 
follows: 








Aa 
| | 
Baldeo Prasad - Chaturbbuj Parvati 
f | (daughter) 
Bulak Chand ` oe married to 
| | | | Manorthilal 
l Jwalaprasad Suta Rajabotti 
Mst. Pattobai ; (daughter) 
(widow) died in I os | 
1953. 5 Kanialal | 
- | 
| | | 
Karnimal alias Hiralal Hariji Raggamal Pannalal 
Kannimal f 
: Ganeshilal Lakshmichand- 
Saraswatibai 
(widow) 
ie Pons | 
Balkishan (minor) Krishanlal Phoolchand Poonamehand | 
(ies. 8) (Bes. 7)- (Res. 9) . 
| ane | 
Gulabchand Rambabu Jagdish Chandra Mahabir (minor) Kamala (daughter) 
(:-es. 1) (Bes. 2 (Res, 3) minor, (Res. 4) 


2. After the death of Chhedilal, 


it appears the firm in question - came 
intn the possession of some of the 
children of Parvati. In 1926, Bulaki- 
chand, grandson of Chhedilal filed a 


suit against Jwalaprasad (his first 
cousin). Karnimal, Raggamal and 
Pannalal seeking possession of the 


firm. Therein he appears to have 
alleged that Jawalaprasad who had a 
half share in the suit properties had 
been colluding with the other defen- 
dants. Bulakichand died during the 
pendency of the suit. Thereafter his 
widow Pattobai was impleaded as his 
legal representative. During the 
pendency of the suit Jwalaprasad, 
Karnimal, Raggamal and- Pannalal 
also died. Neither Jwalaprasad -nor 
Karnimal left any successors. Ragga- 
mal was succeeded by his son Ganeshi- 
lal and Pannalal by his son Lakshmi- 
chand. They were duly impleaded in 
the suit. On June 7,1941, the parties 
to the suit compromised their disputes. 


- also parties. 


It may be noted that to that com- 
promise the minor sons of Lakshmi- 
chand as well as of Ganeshilal were 
Before compromising the 
suit the parties had obtained the leave 
of the court as the minor defendants 
had joined the compromise. Under 
the compromise, a portion of the suit 
properties was given to’ Pattobai and 
the rernaining portion to the defen- 
dants in that suit. Pattobai alienated 
the properties given to her under 
three different sale deeds i. e. one on 
July 15,1941 and the other two on 
July 24,1941. The first sale deed was 
for a sum of Rs. 1,000/- and the other 
two for Rs. 9,000/- and Rs 20,500/- 
respectively. The appellant is the 
alienee under all these sale deeds. In 
1953, Lakshmichand and his sons and 
Ganeshilal and his sons instituted 
three suits seeking declarations that 
the alienations referred to above are 
not valid and binding against them, the 
presumptive reversioners to the estate 
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of Bulakichand. One of those suits is 


-still pending trial. These appeals arise 


from the other two suits. Durinz the 
pendency of those suits Pattobai died. 
Thereafter the suits were contested 
only by the appellant, the aliene= (he 
will be hereinafter referred to as the 
defendant). The trial court dismissed 
the two suits holding that in view of 
the compromise in the earlier suis, the 
parties are estopped from challeaging 
the validity of the sale deeds as under 
that compromise the estate given to 
Pattobai is an absolute one. In appeal 
the first appellate Court confirmed the 
judgment of the trial Court on the 
ground that as the plaintiffs hal not 
amended the plaint seeking possession 
of the suit properties after the death 
of Pattobai, the suits were not main- 
tainable. On further appeals being 
taken by the plaintifis, the High Court 
set aside the first appellate Court’s 


judgment. It came to the conc_usion 


that the first appellate Court should 
have taken inte consideration the 
change in the circumstances that had 
taken place pending the trial cf the 
suits and moulded the relief according 
to law. It, accordingly remanded the 
cases to the first appellate Cour. for 
disposal of the same on merits. After 
remand the first appellate Court again 
affirmed the decision of the trial Court 
on two grounds viz. (1) that the 
plaintiffs were estopped from claim- 
ing any right in the suit properties as 
an absolute estate had been given to 
Pattobai in respect of those properties 
and (2) that under any circumstance 
the compromise in question should be 
considered as a family arrang=ment 
and as such is not liable to be reopen- 
ed. This decision was affirmed by a 
single Judge of the High Court in 
second appeal. Thereafter the plain- 
tiffs took up the matter in appeal to 
the Letters Patent Bench. The Letters 
Patent Bench reversed the judgment 
of the Courts below. It held that the 
compromise entered into in 1941 was 
an illegal compromise and as suzh the 
same cannot be used to non-suil the 
plaintiffs. It also disagreed with the 
conclusion of the learned single Judge 
that the compromise recorded amount- 
ed to a family settlement. These ap- 
peals are directed against that judg- 
ment. 


3. The first question thai falls 
for consideration is whether on a true 
construction of the compromise decree 
it can be held that Pattobai had been 


` estate. 
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given an absolute estate? According 
to the plaintiffs Pattobai having been 
impleaded to the suit as a legal re- 
presentative of her husband, in law 
she could not take an absolute estate; 
she could only have a widow’s estate 
and therefore in construing the com- 
Promise decree, we must bear in mind 
the principles of Hindu Law and it 
we do so, the only possible conclu- 
sion is that- the intention of the 
parties was only to give her a life 
On the other hand it is con- 
tended on behalf of the defendant that 
under law Pattobai was entitled to en- 
joy all the properties included in the 
plaint in the earlier suit during her 
lifetime but she agreed ‘to give up her 


. right in bulk of the properties in con- 


sideration of her getting an absolute 
estate in a small portion of the pro- 
perties involved in that suit. It was 
further urged on his behalf that the 
compromise deed specifically says that 
the properties given to Pattobai are to 
be enjoyed by her as “Malik Mustikal” 
which means absolutely and hence 
there is no basis for the contention 
that she took a widow’s estate. 


4, The ordinary rule of con- 
struction of a document is to give 
effect to the normal and natural mean- 
ing of the words employed in the 
document. The compromise deed spe- 
cifically says that the properties given 
to Pattobai were to be enjoyed by her 
as “Malik Mustakil”. The meaning of 
the expression “Malik Mustakil” an 
urdu word; has come ur for considera- 
tion before this Court in some cases. 
In Dhyan Singh v. Jugal Kishore, 1952 
SCR 478 = (AIR 1952 SC 145) this 
Court ruled that the words ‘Malik 
Mustikal” were strong, clear and un- 
ambiguous and.if those words are not 
qualified by other words and circum- 
stances appearing in the same docu- 
ment, the Courts must hold that the 
estate given is an absolute one. A 
similar view was taken by the Judi- 
cial Committee in Bishunath Prasad 
Singh v. Chandika Prasad Kumari, 60 
Ind App 56 = (AIR 1933 PC 67). The 
circumstances under which the com- 
promise was entered into as well as 
the language used in the deed do not 
in any manner go to indicate that the 
estate given to Pattobai was anything 
other than an absolute estate, 

5. The Letters Patent Bench of 
the High Court held that the com- 
promise entered into was an illegal 
compromise. It came to that conclu- 
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sion on the basis that a. Hindu widow 
cannot enlarge her own rights by en- 
tering into a compromise in a suit. 
But the High Court overlodked the 
. fact that this was not a compromise 
entered into with third parties. It was 
a compromise entered into with the 
presumptive reversioners. Further at 
no stage the plaintiffs had pleaded that 
the. compromise entered into in 1941 
was an illegal compromise. The plain- 
tiffs took no such plea in the plaint. 
There was no issue relating to the 
validity of the compromise. Hence 
the High Court was not justified in 
going into the validity of the com- 
promise. Further even if the com- 
promise was an invalid one, the parties 


to the compromise are estopped from . 
challenging the impugned alienations:. 


see Dhyan Singh’s case, 1952 SCR 478 
= (AIR 1952 Sc 145) (supra). 


6. This takes us to the ques- 
tion of estoppel. As seen earlier, the 
trial Court, the first appellate Court 
as well as the learned single Judge of 
the High Court have concurrently 
come to the conclusion that the plain- 
tiffs are estopped from challenging the 
impugned alienations. But the Letters 
Patent Bench took: a different view. 
Its conclusion, as mentioned earlier, 
proceeded on the basis that a Hindu 
widow cannot enlarge her own estate 
by entering into a compromise with 
others. It is well settled that a Hindu 


widow cannot enlarge her estate by 


entering into a compromise with third 
parties to the prejudice of the ulti- 
maté reversioners. But the same will 
not be true if the compromise . is 
entered into with persons who ultima- 
tely become the reversioners. It 
was urged on behalf of the respon- 
dents that Pattobai was impleaded in 
the earlier suit only as a legal repre- 
sentative of her- deceased husband; 
therefore, she could only represent his 
estate and not carve out an estate for 
herself, But this argument overlooks 
the fact that according to Pattobai she 
was entitled to enjoy the entire pro- 
perties included in the earlier suit dur- 
ing her lifetime; but under the com- 


promise a fraction of those properties: 
were given to her absolutely; that . 


being so the plaintifis are estopped 
from backing out of that compromise. 
It was urged on behalf of the plaintiffs 
that the representation made by the 
defendants-in the earlier .suit is at 
best a representation as regards the 


true legal position and such a repre- 


Pattobai. 


A.I R. 


sentation cannot estop them; before 
there can be an estcppel, the repre- 
sentation must be about some fact, the 
opposite side must rel7 on that repre- 
sentation and must suffer some detri- 
ment by acting’ on the basis of that re- 
presentation. It was urged on their 
behalf that in this case the only repre- 
sentation that the plaintiffs are said to 
have made is that pattobai had an abso- 
lute estate in a portion of the suit pro~“ 
perties; this cannot ke said to be a 
representation of a fact and therefore 
the same cannot form any basis for 
invoking the rule- of estoppel. We are 
unable to accept this contention. From 
the facts set out earlier, it is clear 
that Bulakichand claimed the entire 
estate for himself after the death of 
Jwalaprasad. If the contention of 


_Bulakichand is correct. as we must 
`- assume for the purpose of this case, 


then Pattobai would have been en- 
titled to enjoy the ertire properties 
during her lifetime. But she gave up 
her right in a substantial portion of 


those properties on the representation 


by the defendants that she can take ‘a 
portion of the suit properties absolu- 
tely. This is a representation of a fact 
and not of law. The representation 
is that the defendants were willing to 
confer on Pattobai ar. absolute right 
in a portion of the suit properties if 
she gave up her right in the remaining 
properties. Pattobai-relied on that re- 
presentation and gave up her claim in 
respect of a substantial portion of the 
properties included in che earlier ‘suit. 
Hence the plaintiffs particularly 
Lakshmichand and Ganeshilal who 
alone were the reversioners to the 
estate of .Bulakichand on the date of 
the death of Pattobai, are estopped 
from contending that they are entitled 
to succeed to the properties given to 
The other plaintiffs have no 
independent right of their own in the 
properties with which we are concern- 
ed. In Dhyan Singh’s case, 1952 SCR 
478 = (AIR 1952 SC 145) (supra) this 
Court ruled that even if an award 
made is invalid, the persons who were 
parties to that award are estopped 
from challenging the validity of the 
award or from going behind the award 
in a subsequent litigation. In T. V. R. 
Subbu Chetty’s Family Charities v. 
M. Raghava Mudaliar. (1961) 3 SCR 
624 = (AIR 1961 SC. 797), this Court 
ruled that if a person having full 
knowledge of his rights as a possible 
reversioner enters into a transaction! 
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which settles his claim as well as the 
claim of the opponent at the relevant 
time, he cannot be permitted to go 
back on that arrangement when revyer- 
Sion actually opens.. At the time of 
the compromise Lakshmichand and 
Ganeshilal were the nearest presump- 
tive ‘reversioners. They must be 
deemed to have known. their rizhts 
under law. Under the compromise 
they purported to give a. portion of 
the suit properties absolutely to Petto- 
bai, evidently in consideration of her 
giving up her claim in respect of the 
other properties. They cannot bé now 
permitted to resile from the comoro- 
mise and claim a right inconsistent 
with the one embodied in the com- 
promise. They cannot advance their 
case by Iimpleading their sons as co- 


plaintiffs. Their sons can only claim 
through them. 
7. For the first time in this 


Court it was urged that the plea of 
estoppel was not available to the de- 
fendant as no such plea had deen 
taken in the pleadings. It is true that 
no specific plea of estoppel had been 
taken in the written statement filed by 
the defendant. But he had defintely 


stated in paragraph 14 of his wr-tten. 


statement that the plaintiffs are bound 
by the compromise and have no right 
to deny the right of Pattobai over the 
whole of the properties sold to him. 
One of the issue raised in the suit 
(issue No. 4) is: 


“Are the plaintiffs Nos. J and 2 

bound by the terms of compromise 
filed in Civil Original Suit No. 3 of 
S. Y. 1991 of the High Court? If so, 
what is its éffect?” 
This issue is broad enough to cover 
the plea of estoppel. The plea-of 
estoppel had been urged and consider- 
ed by all the Courts without any 
objection from the plaintiffs. They 
cannot be now permitted to contend 
that the defendant had not taken any 
specific plea of estoppel. 


oO s The next question that we 
have to consider is whether the com- 
promise in question can be considered 
as a settlement of family disputes. It 
may be noted that Lakshmichand and 
Ganeshilal who along with Pattobai 


were the principal parties to the com- . 


promise were the grand-children of 
Parvati who was the aunt of Bulaki- 
chand. The parties to the earlier suit 
were near relations. The dispute be- 
- tween the parties was in-respect of a 
certain property which was origimally 
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owned by their common ancestor 
namely. Chhedilal. To consider a 
settlement as a family arrangement, it 
is not necessary that the parties to 
the compromise should all belong to 
one family. As observed vy this Court 
in Ram Charan Das v. Girija Nandini 
Devi, (1965) 3 SCR 841 at pp. 850 and 
851 = (AIR 1966 SC 323 at pp. 328 
and 329) the word “family” in the con- 
text of the family arrangement is not 
to be understood in a narrow sense of 
being a group of persons who are re- 
cognised in law as having a right of 
succession or having a claim to a share 
in the property in dispute. If the 
dispute which is settled is one be- 
tween near relations then the settle- 
ment of such a dispute can be con- 
sidered as a family arrangement — see 
Ramcharan Das’s case, 1965-3 SCR 841 
= (AIR 1966 SC 323) (supra). 

f 9. The Courts Iean strongly in 
favour of the family arrangements to 
bring about harmony in a family and 
do justice to its various members and 
avoid in anticipation future disputes 
which might ruin them all — see Sahu 
Madho Das v. Pandit Mukand Ram and 
anr, - 
10. For the reasons mentioned 
above we are of the opinion that in 
view of the compromise entered into 
between the parties in 1941, the suits 
from which these appeals arise are 
not maintainable. In thet view, it is 
not necessary to go into the question 
whether the alienations were effected 
for valid necessity, a question that has 
not been gone into finally. 


ti. In the result these appeals 

are allowed and the suits from which 

these appeals arise dismissed with 
costs throughout. ` 

Appeals allowed. 
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J. C. SHAH; K. S. HEGDE AND A. N. 
GROVER, JJ. 
M/s. D. N. Roy and others, Appel- 
Tants v. State of Bihar and others, Res- 
pondents. 


Civil Appeal No. 
D/- 30-9-1970. 


*(Mise. Judl. Case No. 1665 of 1964, 
D/- 9-8-1966 — Pat.) 
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Mines and Minerals (Regulation 
and Development) Act (1957), S. 30 — 
‘Central Government in exercise of its 
suo motu power cancelling mining 
-lease granted to appellant by State 
Government — Appellant not inform- 
ed'at any stage that Central Govern- 
ment proposed to exercise its suo moto 
‘power and was not asked to. show 
cause against exercise of such power— 
Failure of Central Government to do 
so held had vitiated the order — 
(C. R. Natural Justice). (Para 7) 


Mr. M. C. Chagla, Senior Advo- 
cate (Miss Kailash Mehta and A. K. 
Nag, Advocates with him), for Appel- 
lants; Mr. Jagadish Swarup Solicitor- 
General of India, (Mr. R. C. Prasad 
Advocate with him), (for Nos. 1, 3 and 


4) and Mr. V. A. Seyid Muhammad, 


Senior Advocate, (Mr. 5. P. Nayar, 
Advocate with him), {for No. 2), for 
Respondents. 


The Judgment of the Court was 
delivered by 


HEGDE, J.:— On June 24, 1959, 
the Deputy Commissioner Santal 
Parganas caused a notice dated June 
20, 1959 published in the Bihar Gazette 
in accordance with the provisions of 
Rule 67 of the Mineral Concession 
`- Rules, 1949, of the availability for 
regrant of mining rights in respect of 
fireclay over the whole of village 
Palasthali No. 39, 


tara in the District of Santal Parganas. 
He announced in that notice that the 
said area will be available for regrant 
with effect.from August 1, 1959 and 
invited applications for grant of min- 
ing lease in respect of that area in ac- 
cordance with the provisions of 
Mineral Concession Rules, 1949. The 
appellant, a partnership firm applied 
for that lease on June 24, 1959 itself. 
Thereafter other persons including the 
5th respondent Nankhu Singh also 
applied for obtaining the lease in ques- 
tion. The State Government of Bihar 
granted the lease to the appellant on 
March 31, 1962. In pursuance of that 
grant a written agreement was entered 
into between the State Government 
and the appellant and the same was 
duly registered. The State Govern- 
ment rejected the applications of the 
other applicants. Even during the 
pendency of the applications before 
the State Government the 5th respon- 
dent moved the Central Government 


situate in Thana - 
Hala, Block Kasta, Sub-Division Jam- . 


A.L R. 


under rule 54 of the Mineral Conces- 
sion Rules, 1960 which had replaced 
the 1949 Rules. Therein he prayed 
that the grant of the lease in favour of 
the appellant, if it had been made, 
should þe cancelled and that he should 
be granted the mineral lease in ques- 
tion. The Central Government served 
a copy of that petition on the appel- 
lant and called for its comments. At 
the same tìme it called for the com- 
ments of the State Government as 
well. After receiving the comments of 
the State Government, the same were 
passed on to the appellant as well as to 
the 5th respondent and their further 
comments were called for. After exa- 
mining the representation made by the 
parties and the comments offered by 
the State Government, the Central 
Government dismissed the petition 
made by the 5th respondent on Sept- 
ember 30, 1964. The Order of the 
Central Government reads thus: 


“Government of India 
Ministry of Steel & Mines, 
(Department of Mines and Metals), 


No. MV-1 (569)/61 New Delhi, the 


30th Septr., 1964 
From . 


Shri A. Nabar, 
Under Secretary’ to the Govern- 
ment of India. 
To 
Shri Nankhu Singh, 
P. O. Churulia, Distt. Burdwan 
(West Bengal) 


Subject: Application under rule 
54 of the Mineral Concession Rules, 


-1960 in respect of Mining lease for 


fire-clay. over 248 acres in Mouza Pal- 
asthali, P. S. Nala, Distt. Santal Par-. 
ganas. - 
Sir, l ' 

I am directed to refer to your ap- 
plication dated 17-10-1961 on the above 
subject and to say that after careful 
consideration the Central Government 
hereby reject your revision applica- 


-tion as being time-barred. 


Yours faithfully, 
Sd/- A. Nabar, 


Under Secretary to the Government of 
India.” 


2. Thereafter the Central Gov- 
ernment passed a further.. order on 
November 5, 1964 and that order reads . 


thus: 


1971 


“Registered 4/D 


Government of India 
Ministry of Steel and Mines 


(Department of Mines and Metais) 
No. MV-1 (569)/61 New Delhi, the 


5th November, 1964. 
From 
Shri H. S. Sahni, 
Under Secretary to the Govern- 
ment of India. 
To 
The Secretary to the Government 
Bihar, . 
Department of Mines and Geology, 
Patna. 

Subject: Revision application 
under rule 54 of the Mineral Conces- 
sion Rules, 1960 from Shri Nankoo 
Singh relating to Mining lease for 
Fire-clay over 248 acres in Santal Par- 
gana District. 

Sir, 

In continuation of this Ministry’s 
letter of even number dated 30-9-1964 
on the above subject, I am directed to 
say that since no entry in the standard 
register was made as required under 
former rule 67 of the Mineral Conces- 
sion Rules, 1949, the area. could not 
have been held to be available and the 
four applications (referred to in para 2 
of the State Government’s letter no. 
3181/M, dated 9-6-1962) would be 
deemed to be premature and skould 
have been rejected on that ground 
alone. 

Even assuming that the notfica- 
tion was valid, the first two applica- 
tions were premature under rule 68 
and on that ground should have been 
rejected. Apart from this the appli- 
cation of M/s D. N. Roy and S. K. 
Bannerjee was deemed to be rejected 
on the expiry of 9 months from the 
date of receipt of application ie 24- 
3-1960. The party did not come up in 
revision. The application, therefore, 


. ceased to exist and the order o the 


State Government granting the lease 
to this party on 31-3-1962 was without 
jurisdiction. The grant and consecuent 
execution of the Mining lease are 
therefore, void. 

In view of the position explained 
above the Central Government in exer- 
cise of their revisionary power con- 
ferred by Rule 55 of Mineral Conces- 
sion Rules, 1960 and all other pawers 
enabling in this behalf hereby set aside 
the order of the State Government 
contained in their letter No. 
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A/MM/4031/62-1789M, dated 31-3-1962 
(mentioned in State Government’s 
letter No. A/MM/4031/62-3181/M, dated 
9-6-1962) granting Mining lease to M/s. 
D. N. Roy and S. K. Bannerjee and. 
further direct them to throw open 
the area again under Rule 58 (1)° of 
Mineral Concession Rules 1960 for re- 
grant. The notification should clearly 
indicate the date from which the area 
could be available for re-grant and 
the date by which the petitioners 
should submit their applications for 
mineral concession. 
- 4, M/s. D. N. Roy and S. K. 
Banerjee are being informed. 
Yours faithfully, 
Sd/- H. S. Sahni 
Under Secretary to the Govern- 
ment of India. 
Copy forwarded to M/s. D. N. Roy 
and S. K. Banerjee village and P. O. 
Churulia, Distt. Burdwan (West 
Bengal) with reference to their letter 


dated 12-6-1963. 
Sd/- H. S. Sahni 
Under Secretary to the Gov- 
ernment of India”. 


3. Aggrieved by this order the 
appellant moved the Patna High Court 
under Article 226 of the Constitution 
to quash the order of the Central Gov- 
ernment dated November 5, 1964 
(which will hereinafter be referred to 
as the ‘impugned order’). The High 
Cour; dismissed its petition. As 
against the order of the High Court 
the appellant has brought this appeal 
after obtaining certificate of fitness 
from the High Court. 

4, It was urged before the 
High Court that the Government hav- 
ing passed the final order on Septem- 
ber 30, 1964, it had no power to re- 
view its own order and make any fur- 


ther order. Admittedly there is no 
provision under the Mines and 
Minerals (Regulation and Develop- 


ment) Act, 1957 or under the Mineral 
Concession Rules, 1960 empowering 
the Central Government to review its 
order. The High Court did not hold 
that the Central Government had any 
power to review its own order either 
under the Mines and Minerals (Regula- 
tion and Development) Act, 1957 or 
under the Mineral Concession Rules. 
It upheld the Central Government’s 
order on two grounds namely that the 
order dated September 30, 1964 is not 
a complete order as it did not dispose: 
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of the application made by the 5th 
respondent completely and secondly 
` the Central Government had suo motu 
power to review the order of the 
State Government under Section 30 of 
the Mines and Minerals (Regulation 
and Development) Act, 1957. These 
conclusions of the High’ Court were 
assailed before us. 

5. In his application “under 
Rule 54 of the ‘Mineral’ Concession 
Rules, 1960, the 5th respondent pray- 
ed for (i) setting aside the grant made 
in favour of the appellant and (ii) 
grant the area in question on lease to 
him. The High Court thought that 
these are two independent prayers. In 
its view the Central Government by 
its order dated: September 30, -1964 had 


disposed of only the prayer of the. 


5th respondent to grant the area on 
lease to him but it had not disposed 
of his first prayer namely to cancel 
the grant in favour of the appellant. 
In our opinion this is an incorrect ap- 
proach. The two reliefs asked for by 
the 5th respondent were interconnect- 


ed reliefs. In the context -in which’ 


they were made, they cannot be con- 
sidered as independent prayers. No 
grant in his favour could have been 
made without first 
grant made in favour of the appellant. 
Therefore the first relief asked for by 
the 5th respondent is a necessary con- 
dition precedent. for a grant in his 
favour.. Further by its -order dated 


September 30, 1964, the Central Gov- ` 


ernment dismissed the entire applica- 
tion of the 5th respondent on the 
ground that the same was time-barred. 
If his application in respect of one 
part of his prayer was time-barred, 


it was equally time-barred in respect’ 


of the other part, 


6. The impugned order of the 
Central Government does not show 
that it was made in the. exercise of 
its suo moto power. It is purported 
to have been made on the basis of the 
application made by the 5th respon- 
dent under Rule 54 of the Mineral 
Cencession Rules, 1960. . In paragraph 
3 of that order it says “in view of the 
position explained above the Central 
Government in exercise of their revi- 
sionary power conferred “by Rule 55 
of Mineral Concession Rules, 1960 and 
all other powers enabling in - this 
behalf hereby: set aside the order -of 
the State Government contained in 


- Central 


- doubted ` power. 


setting aside the - 
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their letter No. A/MM/4031/62-1789M 
dated 31-3-1962”. 

7. Ht is true that the order in 
question also refers to 
powers enabling in this behalf’. But 
in its return to the writ petition the 
Government did not plead 
that the impugned order was passed in 
exercise of its suo moto powers. We 
agree that if the exercise of a power 
can be traced to an existing power 
even though that power was not pur- 
ported to have been exercised, under 
certain circumstances, the exercise of 
the power can be upheld on the 
strength of an undisclosed but un- 
But in this.case the 
difficulty is that at no stage the Cen- 
tral Government intimated to the ap- 
pellant that it was exercising its suo 
moto power. At all stages it purport- 
ed to act under Rules 54 and 55 of the 
Mineral Concession Rules, 1960. .If 
the Central Government wanted to 
exercise its suo motu power it should 
have intimated that fact as well as| _ 
the grounds on: which it proposed to 
exercise that power to the appellant 
and given him an opportunity to show 
cause against the exercise of suo motu 
power as well as against the grounds} 
‘on which it wanted to exercise its 
power. Quite clearly. 
Government had not given him that 
opportunity. The High Court thought 
that as the Central’ Government had 
not only intimated to the appellant the 
grounds mentioned in the application 
made by the 5th respondent but also 
the comments of the State. Govern- 
ment, the appellant had adequate op- 
portunity to put forward his case. 
This conclusion in our judgment is un- 
tenable. At no stage the appellant 
was informed that the Central Gov- 
ernment proposed to exercise its suo 
motu power and asked him to show 
cause against the exercise of such a 
power. Failure of the Central Gov- 
ernment to. do so, in our opinion, 
vitiates the impugned order. 

8. For the reasons mentioned 
above we allow this appeal as well as 
the writ petition and set aside the 
impugned order. Central Government 
shall pay the costs of the appellant in 

Court as well as- in the High 
Court. 

Ordered accordingly. 


“all other ` 


the . Central . 


1971 Radha Nath v. Haripada (Grover J.) 
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(V 58 C 214) 
(From: Calcutta)* 
J. C. SHAH AND A. N. GROVER, JJ. 


Radha Nath Seal (dead) by his 
fegal representatives, Appellants v. 
-Haripada Jana and others, Respon- 
dents, 


Civil Appeal No. 1657 of 1966, D/- 
21-9-1970. | 

(&) Civil P. C. (1998), Section 190 
— Second appeal — Question of fact 
— First appellate- Court failing to con- 
sider material evidence in shape of 
documents and making good deal of 
assumptions of fact — High Court can 
interfere. f {Para 4) 

(E) Civil P. C. (1908), Section 100 
— Second appeal — Findings of fact 

— Interference — Plaintiffs claiming 
fo have purchased right, title and 
interest of original tenants — View of 
Courts below that -plaintif did nof 
get any right, title or interest because 
of termination of tenancy of predeces- 
sors of plaintiff, by notice — On prov- 
ed and admitted facts it’ is oper to 
High Court to find what the nature of 
flenancy was. (Paza 4) 

Mr. S. V. Gupte, Sr. Advozate, 
(Mr. D. N. Mukherjee, Advocate with 
him), for Appellants; Mr. P. K. 
ne eries Advocate, for Respondent 

o. 1. - 


- Following Judgment of tħe Court 
was delivered. by 
_ GROVER, J.: — This is'an “appeal 
by special leave from a judgment of 
the Calcutta High Court: It arises 
out of a suit for declaration of title 
to property which was a tank known 
as Gangasagar in plot No. 4302 and 
for recovery of its possession together 
with mesne profits. 

2. Kshirode Charan Duley and 
his brothers -who were represented in 
the suit by defendants 4 to 6 were the 
original tenants of the property. The 
plaintiff claimed that he had purehas- 
ed the right, title and interest o2 the 
original tenants, namely, the Duleys 
by a -kubala for a consideraticn of 
Rs. 1800/- in the year 1955. It appears 
that the owner. of the property 3erv- 
ed a notice on the successors of 


Duleys to quit the same and. it was’ 


F(A. F. A. D. No. 243 of 1961, Dj- 3-3- 
1965 — Cal) 


. KN/KN/E438/70/MLD/T 
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alleged that they had surrendered pos- 
session to B. Sen defendant No. 3 who 
was trustee of Bipinbehari Sen 
Memorial Trust in April 1953. There- 
after B. Sen defendant No. 3 granted 
a settlement to the present appellant 
who was impleaded as defendant No. 1 

in the suit. This happened in the 
year 1953. Certain criminal proceed- 
ings took place between the parties 
under Section 145 wherein it was held 
that defendant No. 1 was in actual 
possession of the property. This led 
to the filing of the suit by the plain- 
tiff who claimed his right through 
Duleys who were the original tenants. 
The main defence of defendant No. 1 
and defendant No. 2 his son was that 
the predecessors of the plaintiff had 
merely the jalkar right which had been 
validly terminated by a notice to quit 
with effect from the end of Chaitra 
1359 B. S. The trial Court dismissed 
the suit and an appeal to the Subordi- 


- nate Judge also failed. The High Court 


in second appeal decreed the suit. 
3. . The points which were 
agitated before. the first appellate 


-Court were: (1) what was the nature 


and purpose of the lease of the pre- 
decessors of the plaintiff. Had they 
merely jalkar right or right of tenancy 
in the suit property? (2) Did the 
plaintiff acquire any right title or in- . 
terest by virtue of his purchase from 
the pro forma defendants? The first 
appellate Court held that the grant 
was merely of tank, fisheries and not 
that of raiyati with a right of occup- . 
ancy. The question of relinquishment 
of possession by the Duleys after the 
expiry of the lease was also consider- 
ed but the finding: given was that it 
was defendant No. 3, namely, B. Sen 
who was in actual possession and not 
the plaintiff, of the property in dis- 
pute. It is difficult to find in the judg- 
ment of the first appellete Court any 
clear decision on the second point 
relating to the acquisition by the 
plaintiff of any right, title and in- 


terest by virtue of purchase of rights 


from Duleys. The High Court consi- 
dered the evidence in detail and came 
to the conclusion. that the tenancy 
which subsisted between B. Sen de- 
fendant No. 3 and the Duleys was 
governed by the Bengal Tenancy Act, 
1885, hereinafter called the “Act”. It 
became a permanent one after 12 


years from the year 1322 B. S. It was, 


therefore, held that the plaintiff- 
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vendor was in possession of the dis- 
puted property as a raiyat with a right 
ef occupancy. If that was.so the ten- 
ancy could not have béen terminated 
by means of the notice Ext. 3. - The 
View of the Courts below that the 
plaintiff did not get any right, title or 
interest by virtue of Ext. 1 because of 
the termination of the tenancy by the 
notice Ext. 3 was found to be errone- 
ous. i 
i 4. The learned counsel for the 
appellants has sought firstly, to assail 
the conclusion of the High Court with 
regard to the nature of the tenancy 
which subsisted between B. Sen and 
and Duleys. It has been urged that 
under Section 100, Civil Procedure 
|Code, it was not open to the High 
Court to interfere with questions of 
fact. The High Court has -pointed. out 
that certain material evidence in’ the 
shape of documents was not consider- 
ed by the first appellate Court and a 
good deal of assumptions of fact were 
made. Apart from that on proved and 
admitted facts it was open to the High 
Court to find what the. nature of the 
tenancy was. k 
5. It is clear from the 
ment of the 
attempt was made to argue that the 
relationship between the predecessors. 
. of the plaintiff and the landlord was 
governed by the provisions of .any 
enactment which dealt with non-agri- 
cultural tenancies. Once the tenancy 
was governed by the -Act and it be- 
came permanent under its provisions 
the only manner in which it could 
come to an end was the one provided 
by the Act. It has not been shown 
to us that the notice Ext. P. 3 which 
was served. on the predecessors -of the 
plaintiff was sufficient in law and com- 
plied with the provisions of the Act to 
bring to an end the permanent 
tenancy. -The only argument that has 
been pressed on behalf of the appel- 
lants on this point is that after the 
notice had been served on the prede- 


judg- 


cessors of the plaintiff they had sur-. 


rendered their tenancy rights. This 
could be done under Section 86 of the 
_Act. The. provisions of Section 86 
were never pressed before ‘the High 
Court. They require examination of 
and investigation into several other 
matters which it is not possible to 
go into at this stage. Even the ques- 


tion of surrender was never sought to. 


be put into issue in the trial Court. 


Matru v. State of U. P. 


-~ satisfy 


High Court that no. 


ALR. 
6. We find no merit in this ap- 


peal which is dismissed with costs. 


‘Appeal dismissed. 


AIR 1971 SUPREME COURT 1050 
(V 58 C 215) 
(From: Allahabad)* 
P. JAGANMOHAN REDDY AND 
L D. DUA, JJ. 


Matru alias Girish Chandra, 
pellant v. The State’ of. U. P., 
pondent, 


Criminal. Appeal No. 165 of 1968, 
D/- 3-3-1971. 
(A). Constitution of India, Art. 136 


Ap- 
Res- 


-— In Criminal appeals Supreme Court 


reappreciates evidence only in excep- 
tional cases. - (Para 8 

. The Article merely . confers dis- 
cretionary . power. on the Court .to 


- scrutinise. and go into the evidence in 


circumstances in order to 
itself that substantial and 
grave injustice has not been done and 


special . 


- does not confer a. right of appeal on 


a party. (Para 8) 
(B) Evidence Act (1872), Section 9 
— Identification tesis do not constitute 
substantive evidence. (Para 13) 


Identification tests are primarily 


-meant for. the purpose of helping the 


investigating agency. with an assurance 
that their progress with the investiga- 
tion into the offence is proceeding on 
right lines. ‘(Para 13) 
(C) Penal Code (1860), Section 300 
— Motive — Abseonding by itself 
does not necessarily lead to a definite 
conclusion of guilty mind — (X. Ref. 
Evidence Act (1872), Section 8). - 
(Para 13) 


The act of absconding is no doubt 
relevant -piece: of evidence to be con- 
sidered along with other evidence but 
its value would always depend on the 
circumstances of each case. General- 


. ly the Courts consider it as a- very 


small item in the evidence for sus- 
taining conviction. It cannot certain- 
ly be held as a determining link in 
completing the chain of circumstantial © 
evidence consistent. only with the 


hypothesis of the guilt of the accus- 
rs ed. ‘i 


(Para 15) 


*(Criminal . Appeal No. 2305 of 1965, 
D/- 8-2-1968 — All) 


CO/DO/B241/71/CWM/P 


1971 


Cases Referred: Chronological Faras 
(1956) AIR 1956 SC 51 (V 43) 
= 1956 Cri LJ 147, Prabhu ~ 
Babaji Navle v. State of Bombay 7 
(1952) AIR 1952 SC 343 (V 39) 
= (1952) 3 SCR 1091, Hanumant. 
v. State of Madhya Pradesh 7 


. Mr. A. S. R. Chari, Sr. Advæaàte, 
(Mr. J. P. Goyal, Advocate and M/s. 
Kshatriya and Chatterjee, Advocates, 
with him), for Appellant; Mr. O P. 
Rana, Advocate, for Respondent. 

The following Judgment of the 
Court was delivered by 

DUA, J.: — In this appeal by spe- 
cial leave hea appellant Matru alias 
Girish Chandra challenges his convic- 
tion under Section 302 read with Sec- 
tion 34, I. P. C., and under Seztion 
382, I. P. C. For the former ofience 
he was sentenced to imprisonmen- for 
life and for the latter to rigcrous 
imprisonment for four years. Both 
the sentences were directed to run con- 
currently. 


2. The appellant, along with 
Mohar Singh and Saheb Singh were 
committed to the Court of Sessions for 
trial for offences under Sections 
302/34, L P. C. for the murder of Smt. 
Omwati, wife of Ram Chander (F. W. 
i) and of their three year old son 
Sua Lal and under Section 382, I. P. C. 
-for committing theft of cash, 
ornaments and other things from the 
house of the deceased. The offences 
were alleged to have been committed 
on May 29, 1964 between 10 anc 11 
a.m. in the township of Shamsa>ad. 

3. The appellant and: the de- 
ceased were admittedly next door 
neighbours in Mohalla Chaukhanda at 
the relevant time. Ram Chandra had 
two sons, the elder one Ramji being 
six years old. On the day of oecur- 
rence at about 9 a. m., Ram Chendra 
- left his house for his shop about <hree 
furlongs away, leaving behind ir the 
house his wife and two sons. About 
an hour later Omwati sent the =lder 
son te the shop with some food far his 
father. A few minutes later Ram 
Chandra sent to his house some wege- 
tables through his servant. After 
sometime his servant returned to the 
shop and informed Ram Chandra that 
his wife was lying in the house in 
pool of blood. After calling his 
nephew to look after the shop Ram 
Chandra immediately went to his 
house and found his wife lying dead 
in the courtyard near the well wh=reas 
his 3 year old son Sua Lal was ying 
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dead in a room close to the courtyard. 
The box inside the room also appear- 
ed to have been opened and its con- 
tents pilfered. Some gold and silver 
ornaments which his deceased wife 
was wearing that morning were found 
missing. Information of the occurrence 
was ‘lodged at the police station 
Shamsabad at about 12.40 in the after- 
noon. But as he did not suspect any- 
one he merely stated the circum- 
stances in which he came to know 
of the occurrence and found his wife 
and child dead in the house. It was. 
stated in the report that Rs. 200/- in 
cash and three ornaments including a 
ring had been taken away by the mis- 
ereants. Matru, appellant, who was 
the next door neighbour came to Ram 
Chandra’s house before the first in- 
formation report was lodged and re- 
mained with him till the report was 
made to the police. The- investigating 
officer found blood at bcth the places 
where the two dead bodies were lying. 
The blood-stained and unstained earth 
was collected and sealed. Next morn- 
ing it appears Chhotey Lal (P. W. 2) 
and Nathu Lal (P. W. 10) went to see 
Ram Chandra between € and 7 a. m. 
Chhotey Lal informed him that he 
(Chhotey Lal) had seen Matru and 
two unknown persons entering Ram 
Chandra’s house at about 10 or 10.30 
a. m., on the previous day and Nathu 
Lal gave him the information that at 
about 11 a. m. on the dey of the oc- 
currence he had seen Matru and two 
other persons coming out of his house. 
These witnesses at that time did not 
attach any importance to the three 
persons entering and after some time 
coming out of Ram Chandra’s house. 
However, later when they learnt about 
the double murder in Ram Chandra’s 
house between 10 and 11 a m. they 
thought that they should tell Ram 
Chandra what they had seen on the 
morning of May 29 at akout the time 
oi the occurrence. 


4, It is said that about six 
months prior to the occurrence rela- 
tions between Omwati and the wife of 
Matru, appellant, had become strained. 
One of Matru’s daughters was married 
and the other was of marriageable age 
but both were living with their 
parents. Omwati suspected that some 
people used frequently to visit Matru’s 
house without any cogent reason and 
also gave currency to this fact. Matru’s 
wife naturally resented this. About six 
months prior to the occurrence an 


_ consequences. 
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incident is stated to have, taken place 
which gave rise to a quarrel between 
‘the two women. Matru’s wife threw 
a stone which struck Omwati on her 
head. Ram Chandra did not attach 
much importance to this incident con- 
sidering it to be a matter of common 
occurrence amongst womenfolk: Later, 
however, Omwati seems to have told 
cher husband that she had 
threatened by Matru’s wife with dire 
Ram Chandra advised 
his wife not to have anything to do 
with Matru’s wife. After the oc- 
currence, the appellant, it appears, re- 
mained in his house till the inquest 
was over but thereafter he seems . to 
have disappeared. On receiving in- 
formation about Matru and his two 
companions going into his- house and 
coming out a short while later round 
about the time of the occurrence, Ram 
Chandra informed the investigating 
officer what he had been told by 
Chhotey Lal and Nathu Lal. The 
Sub-Inspector searched the appellant’s 
house at about 9 a. m. on May 30, but 


he was not found there, nor was any 


incriminating. thing found in the house. 
A search for the appellant was made 
but he could not be traced till three 
days later. On June 1, when the 
investigating officer learnt that Matru 
was likely to go to his village to see 


his children he was apprehended and ~ 


on search of his person a spectacle 
case containing a pair of spectacles and 
a gold ring was recovered from the 
folds of his dhoti. Complicity. of 
Mohar Singh became known to. the 
police on Matru’s interrogation. But 
Mohar Singh could not be arrested till 
September 13, 1964.. When arrested, 
he offered to recover a shawl, one of 
the stolen properties, which he had 
sold to Darbarilal (P. W. 17) for Rs. 70. 
The shawl was accordingly recovered 
at Mohar Singh’s instance from Dar- 
barilal. Saheb Singh was also arrest- 
ed on suspicion. 


5. The Sessions Judge found 
the appellant guilty of murder and 
also of an offence under Section 382, 
I. P. C. Since there was no evidence 
of specific part played by the appellant 
the extreme penalty was not imposed 
on- him. As observed ‘earlier under 


Section 382, I. P. C. he was sentenced’ 


to four years rigorous imprisonment. 
Mohar Singh was acquitted of the of- 
fence under Section 302/34, I. P. C. as 
also of the offence under Section 
382, I. P. ©: He was, however, con- 
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victed for an offence under Section 411, 
I. P. C. and sentenced to rigorous im- 
prisonment for. two years. Saheb 
Singh was given benefit of doubt and 
acquitted. The- only evidence against 
Saheb Singh was that of his identifi- 
cation by Nathu Lal (P. W. 10) which 
was not corroborated by any other evi~ 
dence. and identification alone in the 
circumstances was considered . unsafe 
for convicting him. 

6. Both the convicts appealed 
to the High Court. That Court came 
to the conclusion that Matru had a 
motive to commit the crime and 
that Chhotey Lal (P. W. 2) and Nathu 
Lal (P. W. 10) were reliable witness- 
es and- that the investigation was 
neither tainted nor unfair to the ac- 
cused. The statement of Ram Chandra 
(P. W. 1), husband of the deceased, 
and his conduct throughout also ap- 


- peared to be quite straightforward. 
` The 


ring which had been recovered 
from Matru’s possession at the time of 
his arrest was held to be the one 
which the deceased was wearing when 
her husband left the house in the 
morning of the occurrence. This was 
considered to. be a-very incriminating 
circumstance. - All these circumstances 
taken along with the fact that Matru 
had absconded were held to connect 
the appellant with the crime beyond: 
reasonable doubt. Mohar Singh, from 
whose possession nothing had been re- | 
covered was given benefit of doubt and 
acquitted. The recovery of the shawl 
from Darbarilal in the absence of any 
writing was not considered to be incri- 
minating enough to justify Mohar 
Singh’s conviction because it did ` not 
exclude reasonable doubt about his 
innocence. 


T. In this Court it was strongly 
argued on behalf of the appellant 
Matru that the circumstantial evidence - 
does not establish his complicity in the 
offence charged. The police investiga- 
tion was also assailed and it was sub- 
mitted that identification of the arti-. 
cles alleged to have been stolen and . 
later recovered was not of much value 
because the articles alleged to have 
been recovered: were commonly avail- 
able and had no distinguishing marks 
of identification. Objection was also 
raised to the admissibility of Ex. Ka-4, 
a letter written by the deceased to her 
father in which reference was made 
to injury received by her as a result 
of a brick thrown by. Matru’s wife. 
This ground was not included in the 
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original memorandum of appeal -dated 
May 1, 1968 presented in this Ccurt, 
but permission to raise this ground was 
sought by means of an application 
dated July 25, 1968 which was allowed 
by this Court while granting special 
leave. It was contended that this letter 
was inadmissible in evidence as it did 
not contain any statement relating to 
the cause of Omwati’s death or te the 
circumstances of the transaction. 
which resulted in her death. Acezrd- 
ing to the argument this letter did. not 
fall within the purview of any of the 
clauses of Section 32, Indian Evidence 
Act under which alone it could be neld 
admissible in evidence. Shri Chari 
also submitted that the other two_co- 
accused having been acquitted, 5ec- 
tion 34, Indian Penal Codé became in- 
applicable to the case of the appellant 
and his conviction under Section 302 
read with Section 34, I. P. C. must be 
held to be contrary to lew. For this 
submission he relied on Prebhu 
Babaji Navle v. State of Bombay, ATR 
1956 SC 51. Finally counsel: argued 
on the authority of Hanumant v. State 
of M. P., (1952) 3 SCR 1091 = (AIR 
1952 Sc 343) that in case of circum- 
stantial evidence the circumstances 
from which the conclusion of guil is 
to be drawn should be fully estab_ish- 
ed and all the established facts should 
be consistent only with the hypotlsesis 
of the guilt of the accused. In the 
present case the circumstantial evi- 
dence is not of conclusive nature and 
tendency, said Shri Chari. 

Normally this Court Joes 
not go into the evidence and appraise 
it for itself in criminal appeals 
under Article 136 of the Constitution 
because this. Article does not confer a 
right of appeal on a party. It merely 
clothes this Court with discretionary 
power to scrutinise and go into the 


jevidence in special circumstances in 


order to satisfy itself that substantial 
and grave injustice has not been. cone. 
In the case before us we are persuad- 


ed to go into the evidence because of | 


several exceptional features. It was a 
case of circumstantial evidence anc the 
two accused who had been charged 
along with the appellant under Sec- 
tion 302 read with Section 34, I. P. C. 
were acquitted. The appellant, a 
neighbour of the deceased, remained 
with her husband at the place of oc- 
currence till the report was made to 
the -police on the day of the murder. 
Indeed, he accompanied Ram Chandra 
for lodging the report. The question 
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-of admissibility and value of Ex. Ka-4 
and the probative value of the identifi- 
cation proceedings of the articles 
alleged to have-been stolen and re- 
covered were also seriously canvassed 
at the Bar. And apart from the argu- 
ment that the circumstantial evidence 
on the record does not exzlude reason- 
able possibility of the appellants 
innocence, the further question was 
raised that if these two pieces of evi- 
dence, namely, Ex. Ka-4 and the 
identification of the articles were to be 
ignored then there was absolutely no 
evidence on which a serious argument 
about the appellant’s guilt could be 
founded. 

9. Now, the deceased Omwati 
and her infant son were undoubtedly 
both murdered at about 10 or 11 on the 
morning of May 29, 1964. Ram Chan- 
dra Gupta, the husband of Omwati had 
no reason to suspect Matru, appellant, 
{his neighbour) of this crime. In the 

I. R. Ex. Ka-10 no one was named 
as a suspect and only the following 
articles of property were stated to be 
missing; 

1. Gold chain weighing about 3 tolas, ` 
plain twisted design worth Rs. 375/-; 

2. One pair of gold jhumki 

together with kundal gaahi 14 tolas 
worth Rs. 150/-; 
_ 8 One gold ring longitudinal design 
weighing 4 tola worth Rs. 75/-. This 
was stated to have been worn by the 
deceased; and 


4. Currency notes worth Rs. 
stated to have been in the box. 
It may here be pointed out that when 
P. W. 1 Ram Chandra came into the 
witness box he attempted to prove Ex. 
Ka-3, a supplementary list of missing 
articles which list, he said, had been 
handed over to the investigating ofñ- 
cer soon after the preparation of the 
inquest report. The production of this 
list was objected to and though the 
trial Court relied on it, the High 
Court ruled it out as hit by Sec- 
tion 162, Criminal Procedure Code. 
The position, therefore, remains that 
the description of the ring in the 
_F.TI. R. is the only description we have 
on the record and also that there is no 
mention of the spectacle case and the 
spectacles in the F. I. R. Suspicion fell 
on the appellant only when Chhotey 
Lal, barbar (P. W. 2) and Nathu Lal 
(P. W. 10) saw Ram Chandra on the 
following morning (May 30, 1964) and 
informed him of what they had sepa- 
rately seen on: the merning of the 


200/- 
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29th at about the time of the alleged 
murder. What they conveyed to Ram 
Chardra has already been noticed by 
us. It was on the basis of this infor- 
mation that Ram Chandra is said to 
have informed the investigating officer 
about his suspicion against the appel- 
lant. The recovery of the articles, 
even if the evidence of these two wit- 
nesses is believed, would have a mate- 
rial bearing on the case because if the 
recovery proceedings of the articles 
said to have been recovered from the 
appellant’s possession does not inspire 
confidence and it is not possible to 
hold beyond reasonable doubt that 
these were the very articles found 
missing from the house of the deceas- 
ed, then it may be extremely difficult 
to sustain the appellant’s conviction on 
the prosecution evidence. In this 
connection particular importance 
attaches to the ring stated to have 
been worn by the deceased because if 
that ring is not proved to be the same 
which is alleged to have been worn 
by the deceased Omwati at the time 
of her murder then no inference would 
seem to arise against the appellant. 


; 18. The prosecution case 
against the appellant is mainly sought 
to be established by the evidence of 
P. W. 2 and P. W. 10 and by the evi- 
dence relating to the recovery from 
the appellant of the articles alleged to 
belong to the deceased supported by 
the evidence of motive on the part of 
the appellant for committing this 
crime and corroborated by the appel- 
lant’s alleged conduct in trying to mis- 
lead Ram Chandra and the investigat- 
ing Officer and finally by disappear- 
ing after the lodging of the F. I. R. 
The trial Court, as also the High Court, 
both relied on these four pieces of 
evidence for convicting the appellant. 
il. To begin with it is note- 
worthy that Ram Chandra himself 
does not seem to have thought that the 
appellant was inimical towards the 
deceased and he did not suspect the 
appellant of complicity in the murder. 
According to his own testimony it 
was only after Chhotey Lal (P. W. 2) 
and Nathu Lal (P. W. 10) had inform- 
ed him about what they had seen on 
the morning of May 29, that he re- 
collected that about five or six months 
prior to the occurrence there was an 
altercation between Omwati and the 
appellant’s wife. This would clearly 
indicate that the alleged altercation 
had not left any serious impact on the 
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mind of Ram Chandra and the appel- 
lants admitted presence in the house 
cf Ram Chandra till the lodging of the 
F. I. R indicates that relations between 
Ram Chandra and the appellant were 
not openly hostile or unfriendly. The 
evidence of P. W. 2 shows that the 
appellant and two other persons came 
cut of the appellant’s house and enter- 
ed the house of Ram Chandra on the 
morning of May 29, and the evidence 
cf P. W. 10 shows that the appellant 
and two other persons came out of 
Ram Chandra’s house and entered 
that of the appellant on the same 
morning a little later. This evidence 
having been believed by the two 
Courts below may be accepted. But 
so far as the question of time when 
these two witnesses saw the appellant 
and two other persons going into and 
coming out of Ram Chandra’s house is 
concerned they seem to have given the 
time from their impression. Ram 
Chandra (P. W. 1) does not say that 
P. W. 2 and P. W. 10 had told him 
on the morning of May 30 that when 
they saw the appellant and his two 
companions on May 29, they had a 
Potli with them. It also seems some- 
what unbelievable that the appellant 
with his companions should have en- 
tered the house of Ram Chandra 
with the purpose of committing mur- 
der and theft in broad day light 
particularly when P. W. 2, a barber 
who knew him and lives about one 
furlong away from his house had 
actually seen him. It is unlikely that 
the appellant should have failed to 
notice P. W. 2. It is in the evidence 
of P. W. 2 that the appellant and his 
companions came out of the appel- 
lant’s house and entered that of Ram 
Chandra when the witness called out 
the name of Panditji meaning thereby 
Puttulal Pandit. Again, if the appel- 
lant and his two companions had com- 
mitted the gruesome murder of 
Omwati and Sualal (Omwati aged 25 
years had 4 incised wounds, 3 in the 
neck and one in the abdominal cavity 
and Sualal, 3 years old, had three in- 
cised wounds on his neck and one on 
his right wrist) within half an hour 
and had also stolen the articles includ- 
ing a ring, a gold kundal, jhumki and 
silver tori worn by the deceased on 
her person and also broken open a box 
and removed therefrom a shawl and 
Rs. 200/- within a short span of half 
an hour as alleged by the prosecution, 
then it is somewhat surprising that 
their movements and behaviour should 
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not have reflected any abnormality. At 
least Nathu Lal does not seem to kave 
noticed any abnormal behaviour which 
would excite his suspicion. Now, the 
appellant and his companions were 
seen by P. W. 2 and P. W. 10, broadly 
speaking, between 10 and 11 in the 
morning. We would give these two 
witnesses a margin for their inaccur- 
acy in regard to the time as deposed 
by them in the witness box. P. W. 2, 
it may be recalled, gives the time as 
between 10 and 10.30 a. m., wher he 
saw the appellant and his companions 
and P. W. 10 gives the time between 
10.30 and 11 a. m. when he saw them 
coming out of the house of P. W. 1. 
The F. I. R. was lodged at 12.40 p m. 
which means that Ram Chandra 
(P. W. 1) must have arrived at his 
house a little earlier. The appellant, 
according to P. W. 1, had been with 
him when the F. L Report was got 
written at his house and he went along 
with P. W. 1 for lodging the said 
report. The behaviour and conduct of 
the appellant, judged by normal 
standards, is not suggestive of his in- 
volvement in such heinous crime 
unless he was an experienced criménal 
(of which there is no suggestion} with 
extraordinary balance of mind anc a 
disciplined control over his senses and 
faculties. In the absence of any direct 
evidence this consideration cannot be 
completely ruled out as irrelevant 
when weighing the circumstantial əvi- 
dence in a case like the present. 


12. This takes us to the re- 
covery of the alleged stolen articles 
from the appellant and their identifi- 
cation. The main evidence of recovery 
consists of the statements of Head 
Constable Ahibaran Singh (P. W. 5) 
and of Nathu (P. W. 10) and the re- 
covery memo Ex. Ka-1 dated June 1, 
1964. P. W. 5 has deposed in 
examination-in-chief that he did not 
know the appellant. According to him, 
an approver had informed him at 
about 7 p. m. on June 1, that the ap- 
pellant would be coming to his hcuse 
that evening to meet his children. At 
about 7.30 p. m, P. W. 5 along with 
Bankey, Nathu, Dilasa and two eon- 
stables sat near Bankey’s hcuse 
waiting for the appellant. It was the 
approver who pointed out the appel- 
lant, whereupon, on being interrogat- 
ed by the witness, the appellant tried 
to run away. He was, however, ap- 
prehended. In the course of this pro- 
cess the appellant received some in- 
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juries. Now, the person described as 
the approver has not been produced as 
a witness and indeed even his identity 
has not been disclosed. It is note- 
worthy that there is no mention of 
any approver anywhere else on the 
record. What is still more intriguing 
is that even though Nathu was not 
previously known to the witness, with- 
in half an hour of the information 
about the appellant’s expected visit to 
his house P. W. 5 managed to collect 
Nathu and two other persons for 
arresting him. The statement made 
by P. W. 5 in this connection makes 
interesting reading. He said: 

“I received information through an 
approver at about 7 p. m. that he 
shall come home to meet his children 
from the jungle of Imadpur by night. 
At this I sat near the house of Bankey 
by the side of the passage, along with 
Bankey, Nathu, Dilasa and two 
constables. Matru, accused present in 
Court came from the side of Imadpur 
at about 7.30 O’clock. The approver 
pointed him out. On being interrogat- 
ed by me, he took to his heels. I 
caught him after surrounding and 
causing slight injuries to him. When 

duly searched his person in pre- 
sence of the witnesses, the case Ex. 3, 
was recovered from the right phent of 
the dhoti which he was wearing. On 
opening it, the spectacles, Ex. 2 and 
ring Ex. 1 were found in it. I pre- 
pared their memo, Ex. Ka-1 correctly 


‘at that spot immediately and obtained 


the signatures and thumb impressions 
of the witnesses over it. I sealed the 
articles there afier sewing them in 
Cloth .............4. Before the arrest of 
Matru, I and the witnesses had search- 
ed each other’s persons”. 

In cross-examination it was elicited 
from him: 


“The approver had not told me 
that he was carrying articles also with 
him. I took the witnesses for help. 
I did not recognise him also. Imad- 
pur might be about half a mile 
from the place where I arrested him. 
I did not make people sit on any 
other way. I sat on that very way. 
I took Nathu with me while he was 
coming out of a temple in Mauza 
Jatpura. I took Bankey from Bazar 
Kalan and Dilasa from Mauza Jatpura. 
I had not told the witnesses that. 
there was possibilitv of articles being 
recovered from him. I did not know 
Nathu from before. I might have seen 
him. I did not know that his name was 
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Nathu. Matru was at a distance of 
about ten paces towards the South of 
me: when I saw him for the first time, 
He was coming from the western side.” 

Now, considering the fact that it was 
only at about 7 p. m. that the approver 
had informed P. W. 5 that the appel- 
lant was coming to his house and at 
7.30 p. m. the arrest was actually made, 
it seems to be somewhat surprising 
that he should have within that short 
time collected Nathu, whom he did 
not know before, Bankey and Dilasa 
from various places and come to the 
spot in time for effecting the appel- 


lants arrest and search. Bankey and 


Dilasa have also not been produced as 
witnesses. Nathu, who has appeared as 
P. W. 10, has stated in his examination- 
in-chief about the arrest and search of 
the appellant in the following words: 


“On the fourth day of murder, i. e., 
after a gap of two days at about 7 p.m. 
the Head constable took. me, Bankey 
and others with him. One person was 
keeping his face covered: He asked 
me to accompany him saying that he 
. bad to arrest a man. He had taken 
Dilasa as well. We sat in mohalla 
Tikuriya near the house of Bankey. 
We searched the persons of the con- 
stables and Head Constable. We 
searched the: persons of us all. A 
little later, Matru accused, present in 
Court came from the western side. The 
person who was with us pointed out 
that he was Matru. Matru started 
running away. At this the Head con- 
stable and the constables caught hold 
of him. They gave him one or two 
danda blows while trying to catch 
him. When his person was searched, 
a case for keeping spectacles, con- 
taining a pair of spectacles and a gold 
ring, was recovered from the right 
phent of Matru accused. All these 
things were sewn in cloth and sealed 
on the spot. Memo was prepared 
there on the spot. It was read out. 
My thumb impression was also obtain- 
ed. (Ex. Ka-1 read over) Yes. These 
very contents were read out (Shown 
Ex. 1-3 says) Now, I shall not be able 
to identify the articles as to whether 
they are the same or some other. It 
happened long ago”. 

13. P. W. 16, Jamuna Prasad, 
retired police constable is another wit- 
ness who claims to have been present 
at the time when Matru was arrested. 
` He was at that time posted as a con- 
stable at P. S. Shamsabad. In 
examination-in-chief he said nothing 
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about the appellant's arrest or the re- 
covery of the articles from It 
was only in cross-examination that he 
deposed that he was with P. W. 5 at 
the time of the appellant’s arrest and 
after arresting him the party. return- 
ed to the police station at about 8 or 
8.30 p. m. His version is:— 


“Diwanfi (presumably referring to 
P. W. 5) had a talk with one person 
in my presence. After that he asked 
me to go along with him. So I accom- 
panied him. -We met Bankey witness 
in Kalan Bazar. I cannot tell whether 
Bankey has not some shop or not or 
if he has got it, where is it? We 
met Nathu near the Naria. After 


_arresting Matroo, we returned to the 


Police Station at about 8 or 8.30 
O’clock in the evening”. 


He has, however, given no details of 
the articles recovered nor about the ap- 
pellant’s search. The testimony of 
these witnesses is far from impressive 
and the story of recovery is difficult 
to accept on its face value. The memo 
of recovery is Ex. Ka-1. It purports 


-to have been prepared at 7.30 p. m. on 


June 1,.1964. -. According to it on 
Matru’s search, a spectacle case con- 


taining “a spectacle and a gold ring as 


per description given below corres- 

ponding to the case as offence No. 67 

under Sections 302/380, I. P. C. was 

recovered from the right side of the 

phent of his dhoti”. The description 

of the articles recovered, according to 
is memo, is: 

1. One spectacle case of black 
colour, having dark blue colour inside; 

2. One spectacle, having brown 
frame, white glasses, not circular, half 
frame: 

3. One gold ring, longitudinal 
design, having green enamel with 
lengthwise, with red and blue flowery 
decision on the enamel. The ring is 
somewhat bent. 

It is signed by Head Constable, 
Ahibaran Singh and: attested -by 
Bankey, Dilasa and Nathu. It does 
not mention the place where the 
search was effected though the memo 
is stated to have been prepared in a 
shop without giving -any particulars of 
the shop. This memo does not mate- 
rially add to the oral testimony of 
recovery. This is all the evidence - of 
recovery of the articles. We do not 
find it safe on this evidence to hold 
that the articles mentioned in Ex. Ka-1 


“were recovered from the appellant’s 


possession at the time of his arrest on 
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June 1, 1964 af 7.30 p. m Neither 
P. W. 5, the investigating H. C. nor 
Nathu, (P. W. 10) can be considered to 
be witnesses on whom implicit relience 
can be placed without proper corro- 
boration from a more disinteres 
and dependable source Having not 
been impressed by the evidence of 
recovery, the identification test of the 
articles can be of little help to the pro- 
secution, though even on that point 
the prosecution evidence is equally un- 
inspiring. Identification tests, it may 
be pointed out, do not constitute sub- 
stantive evidence. Such tests are 
primarily meant for the purpose of 
helping the investigating agency with 
an assurance that their progress with 
the investigation into the offence is 
proceeding on right lines. Mow, 
although the articles are stated to 
have been recovered on June 1; the 
test identification was held by Shri 
Jwala Prasad Srivastava, Magistrate, 
on October 23, 1964. The reason for 
this delay as suggested is that similar 
articles had to be procured for mixing 
up with the articles recovered. But 
the manner in which this delayed 
identification has been held in this 
case is highly unsatisfactory. Jwala 
Prasad Srivastava, Magistrate, First 
Class, who had conducted the test 
identification appeared. as P. W. 21. In 
his examination-in-chief he said: 

_ “Even before the dates for identi- 
fication proceedings were fixed but the 
identification could not be conducted 
because similar articles had not been 
received. The articles were opened and 
shown to the contractor once so that 
correct articles could be brought. On 
13-7-1964 he made an application that 
the articles should be shown to him. 
The articles must have been showr to 
him within some days after that. The 
date must have been mentioned taere 
but that order sheet is missing. Even 
then, I took a precaution that none 
except the contractor and the Court 
moharrir should see the articles. Just 
after showing the articles to the zon- 
tractor, I got the same sealed in the 
Court room in my presence”. 

In cross-examination he said: 

“The khol (case) Ex. 3 was old. 
Out of the khols which were mixed, 
one or two were perhaps new. That 
too was similar (dissimilar 7?) but the 
dissimilarity was not so much, that I 
ought to have noted it (shown paper 
No. 49/147 of SC File) Yes, this note is 
mine. 
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es, I do not remember 
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‘The case of the spectacle is old 
one whereas the mixed cases were new’ 
(marked Ex. Kha 19). The counsel for 
the accused persons moved an applica- 
tion on the same day after the identifi- 
cation proceedings. I had read it. 
The allegations regarding. the ring, 
were not correct. So Idid not note 
them in my order. The order sheet 
of some particular dates regarding the 
identification proceedings, were pre- 
served. The same has been found. 
The order sheet of two dates has 
been found. Out of them, one bears 
the signature of my predecessor. I 
recognise the same. (marked Ex. 
Kha-21). The other one does not bear 
the signature of any one. I do not 
remember exactly who presented the 
application Ex. Kha 11. Perhaps it 
was moved by the contractor’s man. 
That man used to come frequently. 
(Marginal note on Ex. Ka-11 shown. 
That encircled in red pencil and 
marked X)I do not recognise the 
same. T cannot tell who made this 
entry and when. At present I cannot 
tell on which date the articles were 
shown. I did not find any such entry 
in the record which could tell on 
which date the articles were shown to 
the contractor. Only the word 
oe is written with the date 

MH l a1 ccc cccacsteccawocvesvese 


© eveeeseee Only one man of the con- 
tractor used to bring the articles 
before me. I do not remember his 
name. I can only recognise him by 
face. Tt is quite wrong tnat on 1-9-64 
these articles were brought to the 
Court and were shown to the witness- 
orally on 
which date these articles were taken 
out from the malkhana. It is wrong 
to say that all the articles which 
were to be mixed, were dissimilar. 
Only the cases of the spectacles were 
somewhat new”. 


The statement of this witness reveals 
the unsatisfactory manner of dealing 
with the test identification. We are 
unable to place any reliance on these 
proceedings. 

14. This takes us to tħe ques- 
tion of motive We have already 
noticed that the altercation between the 
deceased Omwati and the appellant’s 
wife does not seem to have been taken 
seriously by either party. The pro- 
ceedings under Section 197, Criminal 
P. C. to which a reference has been 
made were started by Ram Chandra 
against the appellant after the occur- ~ 
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rence in question and, there- 
fore they are not relevant on 
the question of motive for the 


present offence of murder. The appel- 
lant’s counsel questioned the admissibi- 
lity of Ex. Ka-4, the letter said to have 
been written by the deceased to her 
father, on the ground that it did not 
fall within the purview of Section 38, 
Indian Evidence Act. The objection 
appears prima facie on plain reading 
of the section to possess merit. But 
even if this letter were to be held 
admissible we are not satisfied that the 
motive which this letter suggests is of 
strong and impelling nature so as to 
induce the murder of Omwati and her 
infant child. The motive suggested by 
‘ this letter, coupled with the testimony 
of P. W. 2 and P. W. 10, may at 
best give rise only to a suspicion 
against the appellant; but suspicion 
however strong cannot take the place 
of proof. 


15. The appellant’s conduct in 
absconding was also relied upon. Now 
mere absconding by itself- does not 


necessarily lead to a firm conclusion | 


of guilty mind. Even an innocent 
man may feel panicky and try to 
evade arrest when wrongly suspected 
of a grave crime: such is the instinct 
of sell-preservation. The act of abs- 
conding is no doubt relevant piece of 
evidence to be considered along with 
other evidence but its value would 
always depend on the circumstances of 
each case. Normally the Courts are 
disinclined to attach much importance 
to the act of absconding, treating it as 
a very small item in ‘the evidence 
for sustaining conviction. It can 
scarcely be held as a determining link 
in completing the chain of circum- 
stantial evidence which must admit of 
no other reasonable hypothesis than 
that of the guilt of the accused. 

the present case the appellant was with 
Ram Chandra till the F. I. R. was 
lodged. If thereafter he felt that. he 
was being wrongly suspected and he 
tried to keep out of the way we do 
not think this circumstance can be con- 
sidered to be necessarily evidence of 
-a guilty mind attempting to evade 


justice. It is not inconsistent with his 
innocence. 
16. One other circumstance 


which on the facts of this case also 
deserves notice is the non-recovery of 
the weapon of offence and the fact 
that no. stains of blood were noticed 
by any one on the appellant’s clothes 
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even though he was with, Ram 
Chandra right upto the lodging of the 
F. I. R. and even accompanied him for 
that purpose. The Courts below seem 
to us to have failed to take into con- 
sideration all the relevant facts and 
circumstances of the case. As proof 
of the appellant's guilt depended 
solely on circumstantial evidence it 
was incumbent on the Courts below 
to properly consider and scrutinise all 
the material factors and circumstances 
for determining whether the chain of 
circumstantial evidence is so complete 
as to lead to the only conclusion of 
the appellant’s guilt. In our view, the 
cumulative effect of the circumstan- 
tial evidence in this case falls far 
short of the test required for sustain- 
ing conviction. We are, therefore, con- 
strained to allow this appeal set aside 
the appellant’s conviction and acquit 


`” Appeal allowed. 
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M/s. Nur-ud-din Ahmed, Indra 
Mohan Singh and U. P. Singh, Acvo- 
cates, for Appellants. B. P. Jha, Advo- 
cate, for Respondent. 


The following Judgment of. the 
Court was delivered by 

DUA, J.: This appeal by special 
Teave by nine appellants is directed 
against the common judgment of the 
High Court of Judicature at Patna iis- 
missing two criminal appeals (Nos. 457 
and 481 of 1965) from the judgmen; of 
the first Additional Sessions Judge, 
Chapra: (1) convicting -Rajkistore 
Singh, Bindheyachal Singh and Eam 
Bachan Bhar: (a) under Ss. 302/24, 
I. P. C., for the murder of Raj Ballabh 
Dubey and sentencing them to im- 
prisonment for life; and (b) under Sec- 
tion 148, L P. C. and sentencing them 
to rigorous imprisonment for two 
years: (2) convicting Dhup Nareyan 
Singh, Bhikari Singh, Suresh Singh, 
Kirpal Singh, Behram Singh and 
Dudnath Singh (a) under Ss. 326/149, 
I. P. C. and sentencing them to rizor- 
ous imprisonment for six years; (b) 
under S. 323, LP.C. and sentencing them 
to rigorous imprisonment for one Fear 
and (c) under S. 147, I. P. C. but imos- 
ing no sentence: (3) convicting Ithup 
Narayan Singh, Bhikari Singh. Su-esh 


Singh, Rajkishore Singh, Bindheyazhal — 


Singh and Ram Bachan Bhar uader 
S. 201, LP.C. and sentencing them to 
rigorous imprisonment for two yzars 
with a fine of Rs. 100 each: in default 
of payment of fine they were to under- 
go rigorous imprisonment for six 
months. All the sentences were to run 
concurrently. 

2. Before narrating the pro- 
secution story the relationship of the 
appellants inter se may be broadly 
stated. Ramkishore Singh, Bindh2ya- 
chal Singh, Dhup Narayan Singh and 
Suresh Singh, appellants 1, 2, 4 and 6 
respectively are closely related to one 
another. Rajkishore Singh is son of 
Negina Singh whereas Dhup Narayan 
Singh and Bindheyachal Singh are 
sons of Ram Das, brother of Nagina 
Singh. Suresh Singh is the son of 
Bindheyachal Singh. Bhika Singh is 
related to Nagina Singh and Ram 
Bachan Bhar is his ploughman. These 
six appellants belong to village A-ma- 
pur also known as Adampur. The 
remaining three appellants belon2 to 
village Santhi. Kirpal Singh and Bali 
Ram Singh are brothers and Dudhnath 
Singh is their pattidar. We may now 
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turn to the broad features of the back- 
ground of the prosecution story. Khata 
no. 100 in village Sandhi consists ofa 


number of plots including plots 
nos. 2245 and 2246. The total 
area of this Khata ccnsists of 7 
bighas, 8 kathas and 3 dhuria. The 


landlords of this Khata were Bal Bha- 
dra Prasad and others and the record- 
ed tenants Jang Bahadur Rai and Bal 
Govind Rai. Its rent having fallen 
into arrears the entire holding was sold 
in execution and purchased by the 
Yandlords themselves sometime in Sep- 
tember, 1932. Notwithstanding this 
sale in favour of the landlords the te- 
nants continued in possession of plots 
nos. 2245 and 2246 where the present 
occurrence took place. The tenants 
also obtained Sada Hukumnama from 
the landlords sometime in August, 
1934 and paid rent to them. When the 
Zamindari vested in the State Govern- 
ment the owners mentioned Bal 
Govind and Jang Bahadur as their 
tenants being entered in the jama- 
bandi in 1963. Nagina Singh applied 
to the Land Revenue Department for 
correction of the jamabandi entries 
basing his claim on the allegation that 
Raghunath Rai, Ramdhari Rai and 
others were zarpeshigidars of the 
Malkiat interest of Khata no. 100 and 
for arrears of rent the zarpeshigidars 
had obtained a decree and inits execu- 
tion in September, 1922 had purchased 
the khata and secured its possession. 
Out of the Khata one bigha and 19 
dhuria appertaining to plots nos. 2245 
and 2246 were settled with Ram Das 
Singh, brother of Nagina Singh. This 
was claimed on the basis of a regis- 
tered patta and it was on the footing 
of this document that Nagina Singh 
and the members of his family laid 
claim to the possession of the said two 
plots. These proceedings were still 
pending when the occurrence in ques- 
tion took place. 


3. The prosecution version of 
the occurrence may now be briefly 
stated. The two plots nos. 2245 and 
2246 which have been amalgamated 
belong to Banke Singh son of Jang 
Bahadur (P.W. 1) and Bal Govind 
Singh (PW. 6) as their kasht (cultiva- 
tion) and they claimed io have been 
in possession all along. Three days 
prior to the occurrence in question 
which took place on October 23, 1963 
Banke Singh had ploughed and har- 
rowed the land. On the date of oc- 
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currence at 6 am. Banke Singh and 
Bal Govind went to the field to 
sow jow and korse crops. As 
they were about to finish the sow- 
ing operations Rajkishore Singh came 
there and suggested that sowing should 
be done only after the settlement of 
the dispute. Bal Govind suggested that 
a panchayati should be called to decide 
this matter. Rajkishore thereupon 
went to call the panchas. Bal Govind 
also asked Banke Singh to call Radha 
- Kishen from village Santhi and Raj 
- Ballabh Dubey who was upmukhia 
(who lost his life in the occurrence) 
from village Basantpur. Kashi Dubey 
{P.W. 3) and Balram Dubey (P.W. 8) 
.and one Kapil Dèv Tiwari were with 
Raj Ballabh Dubey at that time. On 
being apprised of the controversy Raj 
Ballabh Dubey agreed to act as pancha. 
He took a blank piece of paper and 
a pencil with him and also persuaded 
the three persons mentioned above to 
accompany hi On arrival at the 
spot Bankey Singh found his uncle and 
Radha Kishan near the eastern side of 
the disputed field and Rajkishore Singh 
along with 40 or 50 persons variously 
armed towards the southwest corner 
of the field. An altercation appeared 
_ to be going on between the two par- 
ties. On Raj Ballabh Dubey’s arrival 
Rajkishore Singh enquired from him as 
to why he had come there, to which 
Raj Ballabh Dubey replied that he had 
come to do panchayati. Rajkishore 
retorted that the field belonged to him 
and there was no question of a pan- 
chayati. This being refuted by Raj 
Ballabh Dubey there was-exchange of 
hot words. Thereupon Rajkishore 
Singh and his partymen started throw- 
ing brickbats with the result that Bal 
Govind, Raj Ballabh Dubey and others 
began running towards north east. 
They were chased by the party of Raj- 
kishore Singh. Raj Ballabh Dubey ap- 
pears’ to have lagged behind. Raj- 
Eishore Singh gave him a bhalla blow 
in the stomach. This was followed by 
another bhalla blow by Bindheyachal 
Singh on the left side of his stomach. 
Raj Ballabh Dubey as a result fell 
down in the field of Ram Chandra 
Singh. Thereafter Ram Bachan -Bhar 
gave a blow on his chest. In conse- 
auence of these blows Raj Ballabh 
Dubey died. Kapil Dev Tiwari pro- 
tested but he too was assaulted by 
Dhup Narayan Singh and Bhikari with 
lathis felling him down. On protest 
being raised by Baliram against this 
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high-handedness he also received lathi 
blows, Kripal, Dudhnath, Baliram and 
Suresh thereafter struck him . with 
lathis and felled him down. -There- 
after Rajkishore Singh, Bindheyachal 
Singh, Bhikari and Dhup Narayan 
Singh tied Raj Ballabh. Dubey in a 
green chadar belonging to him and 
carried him away tied on a lathi to- 
wards the river Sarjoo. They threw 
the dead body into the river.. The dead 
body was, however, not recovered in 
spite of search with the result that no ` 
post-mortem, examination could take 
place. 


4, As against this the defence 
version, to which a passing reference 
has already been made, is that the en- 
tire khata no. 100 was purchased at an 
auction sale by Raghunath Singh, the 
zarpeshgidar who settled the plots in 
dispute in November, 1925 with Ram 
Das Singh under a registered patta. 
Ram Das Singh and Nagina Singh 
claimed to be in possession of the land 
in dispute by virtue of the said patta 
and used to pay rent as agreed. After 
the vesting of the zamindari when no 
demand of rent was made from them 
they made enquiries and learnt that in 
the jamabandi the entries had been 
made in favour of Bal Govind Singh. 


. Thereupon they filed a petition for 


correction of those entries. Since they 
were in possession of the disputed 
land, three or four days prior to the 
occurrence in question it was plough- 


_ed on their behalf. On the day of the 


ccenrrence three men were sowing 
seeds and Dhup Narayan Singh was 
washing his face when at about 10 
a.m. some persons came from the nor- 
thern side and began to assault the 
ploughmen and beat the bullocks. Dhup 
Narayan Singh rushed towards them 
and saw Bal Govind Singh, Shem- 
sher Singh, Bankey Singh and 
others. When he protested and raised 
alarm ten persons came there to sup- 
port him and 30 or 40 persons appear- 
ed in support of the opposite party. 
There was uproar and use of lathis on 
both sides. Dhup Narayan Singh there- 
upon ran away. The accused denied 
having carried away the dead body of 
Raj Ballabh Dubey and thrown it into 
the river. In arguments, relying on the 
cross-examination of Bal Govind Singh 
(P.W. 6) it was urged that Bindheya- 
chal Singh was unable to use bhalla 
with his right hand. But this was not 
the case of this accused at the triai and 
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F.W. 6 had merely learnt that Birdhe- 
yachal Singh’s right hand had been 
damaged by electric shock. The wit- 
nesses for the defence deposed ebout 
the sale, the payment of rent and the 
possession of the disputed land by the 
accused. Evidence was also led show- 
ing injuries on the persons of Mahabir 
Basi and Ram Prakash Singh who 
were surprisingly enough not procuced 
as witnesses to prove as to how they 
had received those injuries. 


5. The trial court held that the 
two plots in question were in the actual 
possession of Nagina Singh’s family. 
They had been ploughing -hem 
prior to the date of the occurrence and 
on that day three men sowed jow and 
korse. Raj Ballabh Dubey was called 
to act as a pancha and he came there 
with three companions. The party of 
the accused who were all armed col- 
lected there. After an altercation with 
Raj Ballabh Dubey the accused threw 
brickbats and after a chase assaulted 
Raj Ballaba Dubey, Kapil Dev and 
Bali Ram. This assault resulted in 
Raj Ballabh’s death, whose dead body 
was carried away and thrown into the 
river Sarjoo. The alleged injury to 
Bindheyachal Singh’s right hand was 
not considered to be sufficiently cogent 
to discredit the prosecution evicence 
implicating him. The appellants were 


convicted and sentenced, as already 
noticed. 
' 6. The appellants challenged 


their conviction by means of two ap- 
peals presented in the High Cour- but 
that Court upheld their conviction 
and sentence. That court expressed its 
final conclusion in these words: 


“The evidence is that the accused 


persons had thrown brickbats and not . 
being satisfied with that, even after. 


the prosecution party took to their 
heels, they chased them and thereafter 
assaulted them. Chase by armed peo- 
ple resulting in assault certainly 
shows that the chaser has the conimon 
object to assault the members ot the 
prosecution party. ‘Therefore, it must 
be held that all these nine accused per- 
sons who had taken part in chase and 
assault became members of an urlaw- 
ful assembly the common objec: of 
which was to assault the prosecution 
party and thereby committed the of- 
fence of rioting. Since Rajkishore 
Singh, Bindhyachal Singh and Ram 
Bachan Bhar were armed with bhalas 
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they have rightly been found guilty 
of the charge under section 148, Indian 
Penal Code. The remaining six ac- 
cused persons who were armed with 
lathis have also been rightly found 
guilty of the charge under section 147, 
Indian Penal Code. 

From the manner in which Raj- 
kishore, Bindhayachal and Rambachan 
Bhar surrounded Raj Ballabh and 
assaulted him with bhalas on vital 
parts of the body and thereby caused 
his death the irresistible conclusion is 
that they had common intention to kill 
him and as such they committed an 
offence under section 302/34, Indian 
Penal Code and so their conviction 
thereunder has to be upheld. Convic- 
tion of Dhupan, Suresh, Bhikari, Kir- 
pal, Baliram Singh and Dudhnath 
under S. 326/149. Indian Penal Code is 
also fully justified. When they were 
members of an unlawful assembly with 
common object to assault prosecu- 
tion party and the members of that 
assembly were armed with deadly 
‘weapons, such as bhala, the least know- 
ledge that can be attrikuted to them 
is that there was likelihood of grievous 
hurt being caused to the members of . 
the prosecution party. 


The evidence of the eye-witnesses 
is that Rajkishore Singh, Bindhyachal 
Singh, Bhikhari Singh and Dhup Nara- 
yan tied the body of Rajballabh in a 
green chadar and carried it from the 
place of occurrence towards the river 
Sarjoo on a lathi. Evidence of P.Ws. 
5, 9, and 12 who saw the body being 
carried in a bundle shows that Suresh 
and Rambachan Bhar’ were also in- 
volved in the disappeerance of the 
body, at times they were also carrying 
it. All these six accused persons have 
rightly been convicted and sentenced 
under section 201, Indian Penal Code. 


In face of the evidence of assault 
on Kapildeo and Balram Dubey al- 
ready discussed above, conviction and 
sentence of accused Dhup Narain, Bhi- 
khari Singh, Suresh Singh, Baliram 
Singh, Dudhnath Singh and Kripal 
Singh under section 323 of the Indian 
Penal Code are fully justified.” 


_ 4 - Before us the appellants’ 
Jearned counsel strongly contended 
that on the concurrent findings of the 
Courts below that the possession of the 
disputed land was with Rajkishore 
Singh and his party.and the fact that 
three ploughmen were injured during 
the course of the occurrence it must be 
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held that the appellants were the 
victims of unlawful aggression at the 
hands of their opponents and what- 
ever injuries they may be found to 
have inflicted, were caused in exer- 
cise of the right of private defence. It 
was emphasised that the appellants 
being in possession there could not be 
any question of their agreeing to any 
panchayati and the story in this regard 
is a fabrication. Raj Ballabh Dubey, 
‘deceased, according to the argument, 
was a member of the party which 
came to take forcible possession of 
the land in possession of the appel- 
lants. He was a wrestler and. a buily 
and, therefore, designedly brought by 
the opposite party to help them. There 
-being no unlawful ‘assembly form- 
ed by the appellants Section 149, 
IL P.C. was inapplicable and there 
being no common intention to mur- 
der or to commit an offence Sec- 
tion 34, LP.C. was also not attracted. 
The cases against individual accused 
persons, the counsel argued, were not 
considered by’ the courts below and 
he added that even the presence of 
the three appellants, sentenced to im- 
prisonment for life, is not satisfactori- 
ly established on the record. It was 
further complained that in spite of re- 
peated requests by the accused per- 
sons no identification parade was held. 
The identification at the trial in court 
without a prior test identification 
parade in the circumstances would be 
of little value, said the counsel. 


8. It is true that both the courts 
below have upheld the possession of 
the plots in dispute to be with the 
family of Nagina Singh. But this find- 
ing is clearly not conclusive on the 
question of the guilt or innocence of 
the accused. The courts below, it may 
be pointed out, have, believing the pro- 
secution evidence, upheld the story 
about panchayati. In spite of elaborate 
arguments addressed by Mr. Nurud- 
din, the Jearned counsel for the appel- 
lants, we are unable to find any co- 
gent ground for disagreeing with the 
evaluation of the prosecution evidence 
on this point by the courts below. The 
judgment of the learned Additional 
Sessions Judge contains a very exhaus- 
tive discussion on this point and the 
reasoning seemsto us tobe unexcep- 
tionable. The High Court on ap- 
peal, after appraising the testi- 
mony of the eyewitnesses and con- 
sidering the attending circumstan- 
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ces and the probabilities of the 
case also agreed- with those con- 
clusions, The finding on this point on 
which both courts have agreed is bind- 
ing on us and must be accepted as 
final, not open to reassessment. 


9. The next question relates 
to the actual occurrence. That a con- 
flict did take place at the time alleged 
by the prosecution at the place of the 
occurrence and that the deceased was 
present there is not disputed even by 
tke accused persons. The difference 
between the two rival versions lies in 
the fact that each side claims to be 
the victim of aggression by the oppo- 
site party. The denial of panchayati 
by the accused having been repelled 
as unacceptable it seems to us to be 
more probable that the accused after 
having agreed to a panchayati desired 
as a second thought to go back on it 
and for this reason felt anxious to fru- 
strate the offer of panchayati On this 


_ point too the courts below have con- 


currently accepted the version of the 
prosecution witnesses which again 
seems to be in consonance. with the. 
probabilities and is also supported by 
the attending circumstances. May be 


. that Raj Ballabh Dubey was a wrest- 


ler, though this fact is denied by Ban- 
key Singh (P.W. 1) according to whom 
Rai Ballabh Dubey used only to take 
physical exercises regularly, but that by 
itself does not mean that the accept-- 
ance of the prosecution version by the 
two courts below must be held to be 
so grievously erroneous as to require 
it to be reversed by us. Their apprai- 
sal of evidence being free from. any 
serious infirmity has to be accepted. 
According to the trial court the pro- 
secution party was not armed and the 
injuries on the persons of Mahabir and 
Ram Pravesh, who were not examined 
as witnesses, have not been shown to 
heve been caused in the course of the 
present occurrence. The medical evi- 
dence in regard to their injuries, in the 
statement of Dwarka Prasad (D.W. 5) 
a private medical practitioner, did not 
impress the court. The plea of private 
defence was expressly ruled out. The 
High Court agreed with this view. That 
ccurt added that if at all there was a 
right of private defence available to 
the accused in the beginning, it must 
be deemed to have ceased as soon as 
the prosecution party took to their . 
heels and in thai situation to chase the 

fleeing men and to assault them at 
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a considerable distance could’ nct be 
justified on the plea of the right of 
private defence. The final outcome of 
the conflict on the facts found is aiso, 
in our view, proof positive of the ag- 
gression by the accused. We ave, 
therefore, no option but to accept the 
concurrent conclusions of the two 
courts below on this point as well The 


further question of the dead body of. 


the deceased Raj Ballabh Dubey hav- 
ing been carried away by the party of 
the accused is similarly concluded by 
the concurrent findings of the two 
courts below and despite the persua- 
sive manner of Mr. Nuruddin’s argu- 
ments we have not been able to find 
any infirmity in these conclusiors. A 
faint-hearted suggestion thrown by the 
appellant that Raj Ballabh Dubey’s 
dead body having not been traced, 
his death cannot ‘be considered =o be 
conclusively established has on the 
evidence and the conclusions of the 
courts below merely to be stated to be 
rejected. 


10.. The next question which 
requires consideration is that of guilt 
of the individual accused persons The 
trial court found Raj Kishore, Bindh- 
eychal Singh and Ram Bachan guilty 
of the murder of Raj Ballabh Dubey 
and liable to be punished under Sec- 
tions 302/34, LP.C. The charge under 
Ss. 302/149, LP.C. according to that 
court was not made out against al the 
members of the prosecution party 
though one under Ss. 326/149 was 
clearly established. The High Court 
also upheld the guilt of the thre= ap- 
pellants Raj Kishore, Bindheychal 
Singh and Ram Bachan Bhar wander 
Sections 302/34, I. P. C. The evidence 
of Bankey Singh (P. W. 1), Xashi 
Dubey (P. W. 3) Bal Govind Singh 
(P. W. 6) and Balbhadra Singh 
(P. W. 10) was relied upon - -for this 
finding. This evidence, in our view, 
fully supports the conclusions of the 
two Courts below and no ground for 
interference in this appeal is made 
out. The appellants learned counsel 
drew our attention to the dying decia- 
ration of Bal Ram Dubey (P. W. 8), 
Exhibit J, recorded -by Shri R. K. 
Singh on the 24th October, 196 in 
which he imputed his own injuries to 
lathi blows by Bindheychal Singk. Ac- 
cording to the counsel this. at least 
throws a serious doubt on Bindneya- 
chal Singh’s complicity in the mur- 
derous assault on the deceased by 
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bhalla as deposed to by other wit- 
nesses. This submission, though attra- 
ctive on first impression, is unaccept- 
able on deeper thought on the facts and 
the conclusions of the courts below. 
The trial court did not rely on this dy- 
ing declaration. The Magistrate who 
had recorded it was not examined as a 
witness and according to its contents 
Bal Ram Dubey was not fully consci- 
ous at that time. Now this witness is 
75 years of age and had received six 
injuries as stated by P.W. 19, Dr. 
Sahai. One injury was grievous and 
it had resulted in fracture of hume- 
rous bone. He was medically examin- 
ed at about 1 p.m. on the 24th Octo- 
ber. The doctor of course does not 
seem to have recorded in his injury 
report that he was unconscious but 
that does not necessarily mean that 
later, at about 2.35 p.m. when his dying 
declaration was recorded, his condi- 
tion could not have become worse. 
But this consideration apart, the High 
Court has found sufficient evidence 
even after excluding the testimony of 
Balram Dubey (P.W. 6) on which io 
sustain the finding that Rajkishore, 
Bindheyachal Singh and Ram Bachan 
Bhar had assaulted Raj  Ballabh 
Dubey with bhallas with the intention 
of killing him. Incidentally it may be 
pointed out that Ram Narayan Dubey, 
brother of the deceasec, had more 
than once filed written applications in 
the court of the Magistrate seized of 
the case, stating that Bal Ram Dubey 
and Kapil Dev Tiwari had been won 
over by the accused. Two such appli- 
cations are dated 3rd February, 1964 
(Ex. 14) and 20th June, 1964 (Ex. 14/1). 
These applications were filed in con- 


‘nection with the insistence of the ac- 


cused te have them identified by Bal- 
ram Dubey and Kapil Dev Tiwari. As 
Balram Dubey identified only Ram 
Bachan Bhar on 24th June his evidence 
was discarded. On considering all the 
circumstances we do not think that on 
the basis of Ex. J. alone itis possible to 
discard the evidence of the two eye- 
witnesses which has been accepted by 
both the Courts below. At this stage 
we may also appropriately dispose of 
the appellants’ argument seriously 
pressed before us that in spite of 
repeated demands by the accused test 
identification parades were not held 
with expedition and this has preju- 
diced the appellants. The first appli- 
cation, to which our attention was 
drawn in this connection, was put up 
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before the Sub-Divisional Officer deal- 
ing with this case on 2nd January, 
1964, in which it seems to have been 
prayed that the accused persons should. 
not be produced in court on 3rd Janu- 
ary, 1964 and also not till the testi 
identification parade was finished. This 
application was, however, not pressed 


on behalf of the accused. On 3rd Janu-’ 


ary, 1964 the accused were produced 
in custody and the court gave a direc- 
tion to expedite the test identification 
parades. It appears that later the ac- 
cused started pressing for immediate 
test identification parades. But in 
view of the fact that there was a 
counter-charge of some of the witness- 
es having been won over and the fact 
that the accused were apparently also 
known to the identifying witnesses 
test identification parade in this case 
can hardly be of any use. Kapil Dev 
Tiwari, the other identifying ‘witness 
died a natural death before he could 
appear as a witness in the case. So 
the test identification by him which 
is not a substantive piece of evidence 
but can only be used as corroborative 
evidence could not be of much evi- 
dentiary value. What has just been 
stated clearly shows that the identifi- 
cation parades are of little value to 
the prosecution and’ there is no ques- 
tion of the accused having been pre- 
judiced by the late identification 
parades. We are not relying on them 
at all. The appellants’ 
some what casually made during the 
course of the- arguments that 
Bindheyachal Singh was not capable 
of wielding bhala with his right hand, 
which argument was not accepted by 
the trial Court, appears to us to be 
without foundation. 


11. . This takes us to the other 
charges. Here: again, the evidence of 
three witnesses P. Ws. 1, 3 and 6 has 
been accepted by. both the Courts 
below and we are unable to find any 
cogent ground for disagreeing with 
them. The likelihood of the infliction 
of grievous hurt by the unlawful 
assembly, having a common object Bis 
assaulting the prosecution party, who 
were chased while running away, is 
amply established and has been so 
found by the Courts below. No legal 
infirmity or failure of justice has been 
made out. The general alternative 
submission that the appellants had 
only exceeded their right of private 
defence is equally unfounded because 


suggestion . 


on the facts on the record and on con- 
current conclusions of the two Courts 
below there is no question of any right 
of private defence because the prosecu- 
tion party has not at all been shown 
to be the aggressors.. The question of 
exceeding this right can thus hardly 
arise. This appeal . accordingly fails 


and is dismissed. 
Appeal dismissed. 
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infirmities in the evidence of a young 
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fender age. ‘(Para 17) 


Mr. A. S. R. Chari, Sr. Advocate, 
(Mr. N. N. Keswani, Advocate, with 
him), for Appellants; Mr. S. K. 
Dholakia, Advocate for, Respondent. 

The following Judgment of the 
Court was delivered by 

RAY, J.: — This is an appeal by 
special leave from the judgment dated 
5 April, 1268 of the High Court of 
Gujarat setting aside the order of ac- 
quittal passed by the Sessions Judge, 
Ahmedabad on 21 September, 1965 on 
a charge for an offence under Sec- 
tion 302 read with Section 34 of the 
Indian Penal Code and convicting the 
appellants and sentencing each of 
them to imprisonment for life. 

2. The three appellants Bhika 
Valu, Dhuna Magha and Valu Vela 
were the accused in this case. They 
belonged to the Barwad community of 
Gundi village of Dholka Taluka, 
Ahmedabad Rural District. In this 
village there were two factions one of 
the Koli Patels and the other of 
Bharvads. Five or six years prior to 
the date of occurrence, namely 20 


- February, 1965, 5 or 6 Bharvads of 
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Gundi village were murdered. 
Amongst those murdered were Vaja- 
karan Vaha, Ranchhod Valu, Ganda 
Kama, Deva Kama and Vela Kama. 
The appellant Bhika Valu ies the 
nephew of Vajakaran Vaba and is 
brother of Ranchhod Valu botk of 
whom were among the murcered 
Bharwads. The appellant Dhuna 
. Magha is an agnate of the three mur- 
dered Bharvads Ganda Kama, Deva 


Kama and Vela Kama. The appellant - 


Valu Vela is the son of murcered 
Bharvad Vela Kama. In respect o? the 
said offences of murders of those 
Bharvads, a charge-sheet was brcught 
against 23 Koli Patels of the village 
and out of them, four persons were 
convicted and sentenced to various 
terms of imprisonment. Palji Teja, 
the deceased in the present appeal and 
Pitambar Bhura and Rupsing Raja, 


two prosecution witnesses in this case - 


were among the 23 Koli Patels impli- 
cated in those offences. of murders, 
Since the murder of Bharvads rela- 
tions between Koli Patels and Bhar- 
vads were not friendly. The pre- 
sent offence was alleged to have been 
committed in consequence of the 
strained relations between the Koli 
Patels and the Bharvads 
3. The prosecution case was 
this. On 20 February, 1965 Falji Teja 
and his son Khengar went to the 
Bhurkhi Railway Station which was 
about two furlongs from the plac2 of 
: the occurrence. Falji and Khengar 
went to meet the train, which would 
arrive at about 3 p. m. to ergage 
agricultural ‘labourers if they could 
be obtained. Falji and Khengar met 
the train but could not find any agri- 
cultural labourer. Then they started on 
the return journey to Gundi Village. 
When they passed over a culvert near 
the Panchayat Office at Gundi aecus- 
ed No. 1 ran up from behind and gave 
a blow with an axe to Falji on the 
left leg from behind. Falji fell Gown. 
Accused Nos. 2 and 3 ran up to the 
spot. Accused No. 2 was armed with 
a spear and accused No. 3 wih a 
Dharia. All the three accused started 
giving blows to Falji. As a result of 
the injuries Falji died on the spot. 
Three accused ran away. Falji Teja 
had a double barrelled gun with him 
and that gun fell from his hand 
when he was assaulted. Accused No. 1 
carried away the gun which Fani Teja 
had carried with him. 
4. Khengar who was a young 
boy of about 14 got frightened and 
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ran away. He informed his mother 
Bai Samu about the assault on his 
father and told her who the assailants 
were. At the time of the assault 
Pitambar Bhura a Koli Patel was pro- 
ceeding from his house in Gundi to 
Bhurkhi Railway Station and he saw 
the entire incident from a place. An- 
other prosecution witness Rupsing 
Raja also a Koli Patel was behind 
Pitambar Bhura and was on his way 
to the field. He also savy the incident 
of assault on Falji. After the assault 
Rupsing Raja went back to the village 
and informed Mera Mathur whose wife 
Bai Raju was working es an agricul- 
tural labourer with Falji. Thereafter 
Bai Samu went to the place of inci- 
dent. Rupsing Raja and Mera Mathur 
also went to the spot by that time. At 
the place where the dead body of 
Falji Teja was lying, Pitambar Bhura 
and Rupsing Raja confirmed the in- 
formation which Bai Samu had receiv- 
ed from Khengar as to the three ac- 
cused being the assailants of Falji. 


5. One Kavabhai Mansing 
happened to go to a well near the scene 
of offence. Kavabhai Mansing saw 
Bai Samu and found her weeping. 
Kavabhai Mansing went up to Bai 
Samu and saw Falji lying ‘dead with 
injuries. Rupsing Raja, Mera Mathur, 
Pitambar Bhura were also present 
when Kavabhai Mansing went up to 
the scene of offence. Bai Samu told 
Kavabhai Mansing about the incident 
and asked him to go and send a tele- 
gram to the Koth Police Station. Kava 
Mansing went to the Bhurkhi railway 
and contacted the Station 
Master and asked him to send informa- 
tion: to Koth Police Station. The 


, Station Master, Bhurkhi got in touch 


with the Koth Railway Station and 
recorded the message. 


6. The Police Sub-Inspector 
from Koth Police Station proceeded to 
Gundi village. He held inquest on 
the dead body. He made a panch- 
nama. When the three accused ran 
away accused No. 2 left behind him 
at the scene of the offence his spear. 
The blade of the Dharia which was 
used by accused No. 3 was broken 
and the broken portion of the blade 
was left behind at the scene of the 
offence. The Police Officer took 
charge of the spear and the broken 
portion of the blade of Dharia. The 
dead body was sent to Dhandhuka for 
post-mortem examination. The state- 
ments of Pitambar Bhura and Rupsing 
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Raja were recorded on 20/21 Febru- 
ary, 1965 in the night and the follow- 
ing day the statements of other wit- 
nesses were recorded. The three ac- 
cused presented themselves before the 
Police Inspector on 21 February, 1965. 
The Police Sub-Inspector discovered 
in the presence of Panchas a gun 
which accused No. 1 had concealed at 
the house of a tailor. The Police 


Inspector further discovered a Dharia_ 


which accused No. 3 had concealed at 
the hedge of the Vada land of one 
Bharvad Vama Vaja. The piece of 
blade of Dharia which was found at 
the scene of the offence matched the 
broken edge of the Dharia discovered. 
An axe was also discovered by ac- 
cused No. 1 who led the police party 
and the panchas to the Vada land of 
Vama Vaja and from there took out 
an axe. The reports of the Chemical 
Analyser and Serologists indicated 
that there were stains of human blood 
on the gun and on the handle of the 
Dharia and the other portion of 
Dharia. There were blood stains on 
the axe but the blood had so integrat- 
ed that the origin could not be deter- 
mined. 


7. - After investigation a charge- 
sheet was submitted against the three 
accused. They were charged under 
Section 302 read with Section 34 of 
the Indian Penal Code and accused 
No. 1 was charged under Section 379 
of the Indian Penal Code. All the ac- 
cused denied having 
offence. 


8. The Sessions Judge examin- 
ed the case under three broad heads. 
The first was evidence of motive. The 
second was evidence of eye-witnesses 
Pitambar Bhura and Khengar Falii 
and Rupsing Raja. The third was cir- 
cumstantial evidence in the shape of 
discovery of blood stained articles, viz., 
stolen gun, farsi with stain of blood 
on them on information received from 
accused No. 1 and discovery of Dharia 
with stains of human blood on in- 
formation received from accused No. 3. 
As to the prosecution witnesses the 
Sessions Judge found that since the 
incident of murder of some Bharvads 
six years prior to the date of occur- 
rence Falji and others including wit- 

“nesses Pitambar Bhura and Rupsing 
Raja who were also accused along 
with Falji in the trial of the Bharvad 
murder case belonged to the faction of 
Koli Patels who bore enmity against 
the Bharvads. The accused, in the 


committed an 


to remain an 


A.I. R. 


witnesses and the deceased Falji were 
Koli Patels. The Sessions Judge there- 
fore held that the prosecution witness- 


es were partisan and they belonged to 


a rival faction. Khengar being the 
son of Falji and a young boy of 14 
was found by the Sessions Judge to 
be a witness whose evidence had to 
be very carefully scrutinised along 
with the evidence of Pitambar Bhura 
and Rupsing Raja. The Sessions Judge 
considering the evidence found that ib 
could not be said with reasonable cer- 
tainty that the witnesses were per- 
sons whose presence at that place 
would be natural in ordinary course of 
events. The consideration which 
weighed with the Sessions* Judge was 
that if Khengar was present the ac 
cused would not have spared Khengar 
eye-witness. The 
Sessions Judge also on -analysis of 
medical evidence found discrepancies 
between the medical evidence and the 
evidence of the witnesses to be a 
serious infirmity. 

9. According to the Sessions 
Judge, the most serious infirmity in 
the prosecution case was that the] First 
Information Report did not mention 
the name of accused No. 3 Valu Vela 
as one of the assailants. Kavabhai 
stated that Bai Samu wife of Falji had 
given the names of accused No. 1 and 
accused No. 2 and thereupon Kava- 
bhai carried the information to the 
Station Master. The Sessions Judge 
concluded that the truthfulness of the 
evidence of these three eye-witnesses 
as a whole was not free from doubt 
and their evidence could not be accept- 
ed as sufficient for conviction in the 
absence of corroboration. 


10. The Sessions Judge found 
that though the prosecution had esta- 
blished that there were strained rela- 
tions between the accused and the de- 
ceased it could not be said that the 
incident of murder of Bharvads had 
not resulted in strained relations be- 
tween Falii and any other Bharvad of 
the village but that possible motive 
for the murder could not be treated as 
corroboration of the evidence of the 
three eye-witnesses Pitambar, Khen- 
gar and Rupsing. 


11. As to the discovery of 
blood stained articles, viz., stolen gun, 
farsi and. Dharia and a piece of ap- 
parel called “Pachhedi” having a blood 
stain, the Sessions Judge held that con- 
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sidering that there were two factions 
it was highly desirable that persons 
other than Koli Patels were taken as 
Panchas and examined as witnesses. 
The evidence of Panch witness Chatur- 
bhai was found by the Sessions Judge 
tainted because the prosecution did 
not examine the other two Panchas one 
of whom was a Muslim and the ozher 
a Sindhi. 

12. The High Court set sside 
the order of acquittal and convicted 
the appellants. The High Court ac- 
cepted the evidence of Khengar son 
of Falji, Bai Samu widow ‚of Falji and 
relied on the evidence of Khengar by 
reason of corroboration of various 
pieces of circumstantial evidence. 


13. The High Court did not 
consider it safe to rely on the testi- 
mony of Pitambar because of the ore- 
vious enmity between him and the 
Bharvads and on the additional grcind 
that Pitambar was trying to improve 
upon his earlier version regarding the 
names of the assailants that were dis- 
closed by Bai Samu. The High Curt 
also found it not prudent to rely upon 
the testimony of Rupsing because he 
belonged to the rival faction wnich 
bore animosity against the Bhar-ads 
and at the time of the incident Rurpsing 
was at a distance of more than 100 
feet and therefore Rupsing might not 
have identified the three assailants of 
Falji. 

14. As to Khengar’s evidence 
the High Court said that he had =een 
his own father being seriously assault- 
ed by use of dangerous weapons and 
his failure to appeal to Rupsing and 
Pitambar to come to the help of his 
father was not unnatural for a bow of 
his age at that critical time. The 
High Court therefore rightly said that 
Khengar who was a young boy of 
about 14 years of age must have Eeen 
very much frightened and his acion 
of rushing towards the village to his 
own house raising shouts all the ime 
was quite natural in view of his age 
and his relationship with the victim 
and the nature of the assault. 


15. The High Court rightly 
rejected the criticisms of Khengar’s 
evidence, namely, that he said tha no 
passenger had got down at Bhorki 
Railway Station whereas Rupsing Raia 
said that he saw some passergers 
coming from the opposite direction and 


_ the conflict between the medical əvi- 


dence and Khengar’s evidence hat 
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Falji had fallen down with his face 
downwards and the conflict between 
the medical evidence and Khengar’s 
evidence as far as external injuries 
Nos. 1 and 2 were concerned. The 
doctor was not asked as to whether 
these two injuries Nos. 1 and 2 could 
not have been caused when Falji was 
lying with his face downvzard. 


16. The other piec2 of evidence 
as to whether there was any passen- 
ger who had got down at Bhurki 
Railway Station was also found by the 
High Court not to be a ground for 
doubting Khengar’s testimony because 
Rupsing was not asked any question 
as to whether the persons he met in 
the village coming from the opposite 
direction were passengers. 


17. The High Court adopted the 
correct approach in finding that though 
there were no infirmities of Khengar’s 
evidence as it stood but in view of! 
the fact that he was a young boy it 
would be prudent to seek corrobora- 
tion of Khengar’s evidence. 

18. The High Court correctly 
relied on the evidence of Bai Samu in 
corroboration of Khengar's testimony. 
Khengar told Bai Samu that his father 
was assaulted and on Bai Samu asking 
him who the assailants were Khengar 
told her that accused No 2 Dhana 
Megha and accused No. 3 Valu Vela 
and accused No. 1 Bhikha Valu had as- 
saulted his father. Bai Samu in cross- 
examination maintained that Khengar 
had given her the names of the three 
accused as the assailants of her hus- 
band. Kavabhai was near the well 
which is situated at a short distance 
to the north of Panchayat Office and 
on the date of occurrence he saw Bai 
Samu on the road near the culvert. 
Kavabhai saw Bai Samu weeping and 
went to her. Kavabhai saw Faliji 
Teja lying dead on the ground with 
blood injuries. According to Kavabhai 
Bai Samu told him that Bhika Valu 
and Dhana Megha had killed her hus- 
band. Kavabhai went to the Station 
Master, Bhurki. The Station Master 
Chakravarti did not know Gujarati. 
Kavabhai spoke to him in Gujarati. 
The Station Master said that he under- 
stood from what Kavabhai told him 
that Bhikha Valu was murdered by 
Dhana Megha. The High Court rightly 
said the Station Master Chakravarti 
was not familiar with the Gujarati 
language and because of that there was 
misunderstanding of what Kavabhai 
said and wrong names were mentioned. 
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Bai Samu was in great distress and 
agony of her life. Therefore it would 
be reasonable to find that though under 

‘the circumstances Bai Samu might 
have given out the names of three in- 
dividuals Kavabhai understood her to 
mention the of accused No. 1 
and accused No. 


19. The a Court referred to 
the three Panchnamas Exhibits 20, 21 
and 23 as pieces of circumstantial evi- 
dence. Exhibit 20 is the deposition of 
the Panch witness Nanubhai who 
spoke of injuries on the different por- 
tions of the dead body, a piece of 


Dharia blade to be found lying at a- 


short distance from the dead body and 
a cap and a piece of cloth used as a 
head gear found lying there. The 
spear was also found lying at some 
distance from the dead body. The 
Panchnama Exhibit 21 was recorded 
in connection with the scene of offence. 
Panch witness Nanubhai spoke of the 
piece of apparel Pachhedi of the 
nature’ of a short dhoti’ worn by ac- 
cused No. 3 and taken charge by the 
police on 21 February, 1965. Accused 
_No. 3 put on the pachhedi. It appear- 
. ed to have a blood-stain and the police 
took charge of it under Panchnama 


Exhibit 23. Exhibit 21 also spoke of 


the piece of blade of Dharia found ly- 
ing ata distance of one pace to the 
south of the dead body and the spear 
-was found lying at a distance of about 
7 paces to the west of the dead body. 
The Panchnama Ex. 23 mentioned that 
there was one blood spot on the right 
side on the “thigh portion” of that 
Pachhedi and accused No. 3 was allow- 
ed to change.the pachhedi by wearing 
_another pachhedi which he had with 
him and the spot of blood which was 
noticed on the pachhedi of accused 
No. 3 was encircled under the signa- 
ture of Panch witnesses. 

20. The High Court referred to 
the evidence of Dr. Lala who perform- 
ed the post-mortem examination on 
the body of Falji Teja. Dr. Lala’s evi- 
dence was that all the injuries could 
‘have been caused by sharp cutting 
instrument and the death of Falji Teja 
was due to shock and haemorrhage as 
a result of the fracture of the skull. 
Dr. Lala spoke of six injuries on Falji 
Teja. Injury No. 4 a cut on the back 
of left upper arm lower one third skin 
deep could have been caused by a 
spear. Injury No. 3 a semi-circular 
incised wound cutting through the 
bone and exposing the brain starting 


A.LE, 


from the right frontal area 1}” above 
lateral edge of right eyebrow “and go- 
ing backwards across the right parietal 
left occipetal and then forward over 
left temporal area and terminating at 
about 2” above left ear, could have 
been caused by a Dharia blow and ‘if 
could not have been caused by an axe. 
Injuries Nos. 5 and 6 viz., an oblique 
incised wound on the back of left 
thigh and an incised wound on the 
back of middle half of the left leg 
could have been caused by an axe and 
not by a spear. Injury No. 1 an incis- 


_ed wound near the outer angle of left 


eye and injury No. 2 an oblique in- 
cised wound over left cheek in the area 
of left ear’ could have been caused by 
a Dharia and a farsi and not by a 


spear. That was the evidence of Dr. 
Lala. j 
21. The High, Court dealt with 


the arguments advanced on the medi- 
cal evidence that injuries Nos. 1 and 2 
on the outer angle of left eye and 
over the left ear were so located that 
they could not have been caused when 


he was lying with his face downward. | 


No questions were put to Dr. Lala 
about this aspect of the case and the 
High Court rightly said that it was not 
possible to accept the submission on 
behalf of the accused that those two 
external injuries could. not have -been 


caused when the deceased was lying. 


with his face towards the ground. 


22. The High Court correctly 
found corroboration from the injuries 
on the dead body and the three dif- 
ferent weapons, viz., the axe, the spear 
and the Dharia and the wearing ap- 
parel pachhedi. The medical evidence 
was that the different injuries could 
have been.inflicted by Dharia, axe and 
spear. External injury No. 4 could 
have been inflicted by a spear or by 
an exe. Khengar’s evidence was there 
was a spear injury but he had not 
specified the part of the body where 
the spear had landed. Khengar might 
have noticed only the action of accus- 
ed No. 2 in thrusting the spear but did 
not notice how and in what manner 
the spear landed on the person of Falji 
Therefore, there could not have been 
discrepancy between Khengar’s and 
the medical evidence. A spear was 
found lying at the scene. A broken 
blade of a Dharia was also lying near. 
the dead body. The Police Sub- 
Inspector recorded inquest and took 
charge of that broken piece of Dharia 
blade. Stains of’ human blood were 
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found on the Dharia blade. The stains 
-of blood on the spear had so iniegrat- 
ed that its origin could not be deter- 
mined. Therefore, looking at the place 
from which the spear was found and 
the circumstances under which the 
spear was taken charge of ky the 
police, it is clear that the spear must 
have been stained with Falji’s blood 
and must have been left behind by the 
person or persons who assaulted 
Falii. 


23. The injuries on the dead 
body were consistent ‘with the three 
different weapons and the three dif- 
ferent types of weapons rendered it 
not unreasonable for the High Court 
to come to the conclusion that there 
were three assailants ` each of whom 
was having a different weapor and 
each of whom caused injuries to the 
deceased Falji' Khengar’s testimony 
is corroborated by the testimory of 
Bai Samu that the three accusel as- 
saulted the deceased and caused in- 
juries to the deceased by means cf axe, 
spear and Dharia. The pachhedi which 
‘was taken charge from accused “Jo. 3 
immediately after he was arrested had 
stains of human blood. The High 
Court examined the pachhed. and 
found that there was only one cutting 
taken out from the pachhedi anid that 
too was from the portion round 
which there was a circle in ink and 
the signature of panch witness Nan- 
bhai was also there. No other cut- 


ting was taken out from the pachhedi.. 


There was only one tear on the 
pachhedi. This cut mark was taken 
out from the portion encircled =n ink 
when the Panchanama was made. 
The stain of human blood en the 
packhedi worn by accused No. 3 was 
a strong reliable piece of evidence. 


24, The discovery of a gin and 
an axe by accused No. 1 and a Dharia 
by accused No. 3 is of great import- 
ance for the purpose of corroboration. 
Panch witness Chaturbhai was a panch 
to three different panchanamas in con- 
nection with the discovery of different 
weapons. Hasan Alibhai, and Daya- 
ram Kamaldas were co-panchas with 
him and accused No. 1 was in police 
custody at that time. Accused No. 1 
said that he would show the place 
where he had kept the gun amd ac- 
cused No. 1 led the police and the 


` panchas to a place on the statio road 
- to the tailor’s house which was under 


construction. Accused No. 1 snowed 
the gun which was lying at that house. 
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The gun was attached. Panchanama 
was made and the gun was taken 
charge of by the police. The gun was 
shown to be the gun belonging to 
Falji. The licence showed the number 
of the gun. The licence was given to 
Falji. The number and other descrip- 
tion tallied. The number of the gun 
was noted in the panchanama. 


25. Accused No. 3 led the 
police party and the panchas to a place 
near a small temple of a deity. Ac- 
‘cused No. 3 took out a Dharia from 
the hedge of thorns. The Dharia was 
attached. A panchanama was made. 
The Dharia which was attached had 
its blade broken. There were blood 
like stains on it. Article 13 was the 
Dharia produced in Court. The blade 
which was found from the scene of 
offence near the dead body and the 
dharia which was attached matched. 
The High Court saw the two pieces 
matched completely at the broken’ 
edge and there was no doubt in com- 
ing to the correct conclusion that the 
broken piece of blade was broken 
from this particular dharia' and the 
remaining portion which was recover~ 
ed according to the prosecution from 
the hedge was the other matching 
part of it. 


26. The third panchanama 
made on 22 February, 1965 stated that 
accused No. 1 said that he would find 
out the farsi in a hedge. Accused 
No. 1 also stated that ke had kept the 
farsi in a hedge and then the panch- 
nama was recorded at the Panchayat 
Office. Chaturbhai also said in evi- 
dence that the distance between the 
spot from where the dharia was taken 
out and the place from where farsi 
was taken out by. accused No. 1 might 
be about 10 feet. The hedge from 
which the broken dharia and the axe 
were recovered was about a distance 
of 20 feet from the station road and 
the house of the tailor from which the 
gun of Falji Teja was recovered was 
on the station road. The High Court 
rightly said that the criticism on 
behalf of the accused that Chaturbhai 
was a Koli Patel and therefore had 
interest of the community was no 
ground to hold that Chaturbhai’s evi- 
dence should not be accepted. Panch 
witness Nanubhai Virsing was also a 
Koli Patel and no allegation was made 
against Nanubhai. The High Court 
found that nothing was shown to hold 
that Chaturbhai was an interested wit- 
ness or to be a professional panch or 
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amenable to the pressure of the police. 
Panch witness Hasanali was won over 
by the accused. That is why Hasanali 
who was cited as a witness was not 
examined along with Mera Mathur. 
Other witnesses were also dropped. 
Dayaram another panch witness was 
not examined. It was not obligatory 
to call Dayaram because it could not 
be said that Chaturbhai was an 
interested witness. 


27. The High Court. rightly 


said that there was no reason to dis- 
believe the three panchnamas and once 
that evidence was accepted it clearly 
followed that the prosecution establish- 
ed that a gun with stains of human 
blood on it and belonging to Falji Teja 
was recovered from a spot from where 
accused No. 1 had kept the gun and 
the broken blade of the Dharia with 
stains of human bleod on it was re- 
covered from the hedge of the Vada of 
Vama Vaja the place where accused 
No. 3 had kept it and the axe was 
found from another spot in the hedge 
of Vama Vaja. Discovery of the Dharia 
and the farsi and the gun corroborated 
the testimony of Khengar and the 
further fact that the names of the ac- 
cused were disclosed by Bai Samu to 
Kava Mansing. Bai Samu had in her 
turn been told the names of the three 
accused as assailants by Khengar. 
This supports Khengar’s version before 
the Court. Khengar’s evidence receiv- 
ed corroboration by the discovery of 
the gun, the axe and the spear. 

28. The High Court rightly 
found that the prosecution case against 
the three accused had been establish- 
ed beyond reasonable doubt from the 
evidence of Khengar and from the 
corroboration which Khengars evi- 
dence received. . 

29. For these reasons the ap- 
‘peal fails and is dismissed. 

. Appeal dismissed. 
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- Para 13) 

(B) Stamp Duty — Stamp Act 
(1899), Sections 35, 36 — In view of 
Sections 35 and 36 secondary evidence 
by way of oral evidence or copy of 
decument insufficiently stamped is not 
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Court was, delivered by 

MITTER, J: — 
tion in these three appeals is, whether 


The main ques- . 
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reception of secondary evidence of a 
written. agreement to grant a lesse is 
barred by the provisions of Sectiens 35 
and 36 of the Indian Stamp Act. 


2. The relevant facts ate as 
follows. There is a rice mill in 
Bhimavaram, West Godavari District, 
which was formerly owned by the ap- 
pellant along with respondents 3, 4 and 
5. The mill was built on a site with 
an area of Ac. 1-75 by one K. N. Raju 
who had obtained a lease thereof from 
the guardian of respondents 1 and 2. 
It was executed on. 2ist December, 
1941 and was to expire on 17th July, 
1956. The appellant and respondents 
3, 4 and 5 were successors-in-interest 
of the said lease-hold rights. Respon- 
dents 1 and 2 served notice of eject- 
ment on the lessees to quit the siie and 
deliver possession on the expiry of 
the said lease. 


3. According to the ləssees 
there were negotiations for € new 
Jease. Respondents 1 and 2 demand- 
ed enhanced rent and an agreement 
was ultimately arrived at on January 
6, 1957 between the appellant ani res- 
pondent No. 5 for themselves and on 
behalf of respondents 3 and 4 or. the 
one hand and respondents 1 and 2 on 
the other for grant of a new lease for 
a period of thirty years commencing 
on January 1, 1957. The rent was 
fixed at Rs. 540/- per annum peyable 
every two months. There was an 
option given to the lessors to purchase 
the rice mill at a price to be fixed 
by the President of the Rice Mills’ 
Association but in case the said aption 
was not exercised, the lessees were 
entitled to remove the structures of 
the Mill. The lessees were to continue 
in possession and a deed of lease was 
to be executed and registered within 
a short time. The agreement 
written on two stamp papers of 
Rs. 0-12-0 each and signed by tke ap- 
pellant and the 5th respondent on the 
one hand and respondent No. 1 cn his 
own behalf and on behalf of respon- 
dent No. 2. The document was 
delivered to the respondent No 1 
after execution. 


4, The appellant’s further case 
is that thereafter he effected con- 
. siderable improvements to the mill 
costing about Rs. 30,000/- and purchas- 
ed the shares of respondents 3 and 4 
in the said mill but respondent No. 5 
who had originally joined the appel- 
lant in the suit for specific per-corm- 
ance of the said agreement sold his 
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share in or about September, 1955 to 
respondent No. 6 herein. 


5. On March 12, 1957 respon- 
dents 1 and 2 instituted a suit O. S. 
No. 31 of 1957 in the Court of the 
District Munsif of Bhimavaram against 
the appellant and respondents 3, 4 
and 5 besides certain other persons 
who were in occupatior. of the site, 
for recovery of possession after re- 
moving the rice mill end structures 
standing thereon on the basis that on 
the expiry of the old lease they had 
become entitled to possession. Res- 
pondents 1 and 2 instituted another 
suit O. S. No. 100 of 1957 on 4th 
April 1957 in the same Court claiming 
damages from the appellant and res- 
pondent No. 5 for failure to deliver 
the site from ist January, 1957 till 
date of delivery of possession. In 
paragraph 6 of the plaint in this suit 
they expressly stated that they would 
file a separate suit to recover the 
future mesne profits. The total claim 
in this suit was computed at Rs. 4,700 
being the amount due for 94 days from 
ist January 1957 to 4th April 1957 at 
the rate of Rs. 50 per day. On April 
5, 1958 the appellant and respondent 
No. 5 instituted O. S. No. 92 of 1958 
against respondents 1 to 4 praying for 
specific performance of the agreement 
to lease mentioned above with a direc- 
tion that the respondents 1 and 2 
should execute the lease deed. By 
their written statement filed in O. S. 
No. 92 of 1958 respondents 1 and 2 
denied the execution of the agree 
ment to lease while in the two suits 
for recovery of possession and damages 
for illegal occupation the appellant 
and respondent No. 5 pleaded the 
aforesaid agreement for lease in de- 
fence and submitted that they were 
entitled to remain in possession with- 
out any liability as to damages. 


6. The three suits were tried 
together. As respondents 1 and 2 did 
not produce the _ original agreement 
which according to the appellant had 
remained with them, oral evidence 
was called by the appellant to prove 
the execution of the said document. 
ae judgment the learned Munsif 

eld: 


“The plaintiffs have no right to 
lead any oral evidence in respect of 
the suit agreement to lease dated 6-1- 
1957. However, in order to appreciate 
the case put forward by the plaintiffs 
in the absence of the agreement to 
lease oral evidence has been recorded 





to “determine whether the plaintiffs are 


“7, entitled to specific performance as, the 


full facts must be before the co 


Examining the evidence the learned 
Munsif recorded his finding that: 


“The plaintifis on whom the bur- 
den lies have not proved by evidence 
of P.Ws. 1 to 5 and 7 which is interest- 
ed and developed that the agreement 
ol dated 6-1-1957 is true and 
Vi 


O.S. No. 92-o0f 1958 was therefore dis- 
missed. O. S. No. 81 of 1957 was de- 
creed against the appellant and others 
and they were. directed to deliver va- 
cant and peaceful possession after re- 
moving the constructions and the mill 
thereon on or before 9th July 1960. 
Suit No. 100 of 1957 was decreed 
against the appellant and respondent 
No. 5 for Rs. 117-2-10. i : 


7. The Subordinate Judge, 
Narsapur who heard the appeals from 
the judgment and decrees of the 
Jearned Munsif set them aside. The 
suit for specific performance of the 
contract of agreement to lease was 
decreed and defendants 1 and 2 in that 
suit were directed to execute and regis- 

. ter a lease deed from Ist January, 1957. 

He accepted the oral evidence tender- 
ed on behalf of the plaintiffs in that 
suit and recorded that the objection 
regarding the admissibility of the oral 
evidence was raised only at the time 
of the arguments on the ground that 
the agreement was written on a stamp 
paper of Rs. 1-8-0 when it should have 
been written on a paper with a stamp 
of Rs. 60/-. According to the learned 
Subordinate Judge the defendants had 
suppressed the agreement to lease 
whereby the plaintiffs were deprived 
of the opportunity of ‘making good the 
deficiency of the stamp. The learned 
appellate Judge held further that the 
conditions mentioned in Section 27-A 
of the Specific Relief Act had been ful- 
filled. He also found that the parties 
were contemplating the execution of a 
‘deed of lease subsequent to the agree- 
‘ment and the mere fact that plaintiffs 
continued their possession after the 
expiry of the period of the previous 
lease did not take the case out of the 
purview of Section 27-A of the Speci- 
fic Relief Act. 


8. The High Court in Second 
Appeal went elaborately into the ques- 
tion of the admissibility of the oral 
evidence regarding the agreement to 
lease and held that “although the ob- 
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jection was raised by defendants 1 and 
2 in the trial Court at the time of the 
final arguments and not before the oral 
evidence was received in regard to the 
admissibility of oral evidence, even. 
then since Section 36 is not attracted 
to such an objection, the oral evidence 
cannot be acted upon. It is inadmis- 
sible in evidence and it cannot be 
received for any purpose.” 

The appellant before us challenges 
this finding of the High Court. 


9. Learned counsel for the 
appellant Mr. Sen argued that the ad- 
missibility of secondary evidence, be 
it oral or in writing, must be primarily 


‘decided in terms of the Indian Evi- 
dence Act. Inasmuch as the original 


document which was insufficiently 
stamped was suppressed by the defen- 


_dants in the suit for specifie perfor- 


mance, secondary evidence of the con- 


tents of the document could be led in' 


terms of Section 65 (a) of the Evidence 
Act. The Evidence Act imposed no 
bar to the reception of oral evidence 
by way of secondary evidence to prove 
the terms of the agreement to lease 
which was in writing and duly execut- 
ed. According te counsel the Stamp 
Act: did not create a bar with respect 
to the reception of secondary evidence 
to prove a document which was un- 
stamped or insufficiently stamped in 
any case where the party seeking to 
rely upon the execution of the docu- 
ment and the terms thereof offered to 
pay the penalty in terms of Section 35 
of the Stamp Act. According to 
Mr.. Sen Section 35: raised a bar only 
in cases which were expressly exclud- 
ed by proviso (a) to Section 35 and in 


others where the party seeking to ` 


rely on the document was not agree- 
able to pay the deficiency in the stamp 
together with the penalty in terms of 
the said proviso Mr. Sèn further 
argued that the whole object of S. 35 
of the Stamp Act was that the Gov- 
ernment revenue due by way of stamp 
should be protected. But even then 
Section 36 carved out an exception 
thereto and allowed the reception of 
an insufficiently stamped instrument 
in evidence when it had been admit- 
ted without objection at the initial 
stage. It was not reasonable, accord- 
ing to counsel to limit the operation 
of Section 36 only to cases where the 
original instrument was admitted in 
evidence without objection and -logical- 
ly oral evidence to prove the contents 


of a document which was insufficient- 
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Iy stamped should be subject to the 
same but no further infirmity and 
once such oral evidence was record- 
ed without objection of the >rarty 
against whom it was tendered, parti- 
cularly where such party was respon- 
sible for the suppression or nor-pro- 
duction of the document, it should be 
acted- upon. by Courts of law. H the 
party tendering oral evidence was 
agreeable to make up the deficiency 
in the stamp and pay the penalty in 
terms of Section 35. 

10. We find ourselves unable 
to accept the submissions made on 
behalf of the appellant. The Indian 
Evidence Act which was enacted in 
1872 consolidates, defines and armends 
the law of evidence. By various 
Chapters it deals with matters s to 
how facts are to be proved and which 


facts need not be proved. Section 59. 


of the Act Jays down that all facts 
except the contents of documents may 
be proved by. oral evidence. Docu- 
mentary evidence is dealt with in 
Chapter V and Section 61 provides 
that the contents of the docament 
may be proved either by primary evi- 
dence or secondary evidence. Under 
Section 62 primary evidence 
means the document itself proðduced 
for inspection of the Court. Section 63 
shows the different kinds of secondary 
evidence admissible with regard to 
documents. It includes séveral kinds 
of copies as specified in sub-cis. (1) 
to (3) of the section, counterpar:s of 
documents as against the parties who 
did nob execute them in terms of 
Clause (4) and oral accounts of the 
contents of a document given by some 
person who has himself seen it in 
terms of Clause (5). Under Sectzon 64 
documents must be proved by primary 
evidence except in cases mencioned 
thereafter. Section 65 allows second- 
ary evidence to be given of the exist- 
ence, condition or contents of a docu- 
ment in circumstances specified in 
Clauses (a) to (g) thereof. Under 
Section 91 when the relevant portion 
of a contract or of a grant or ef any 
other disposition of property has been 
reduced to the form of a document, 
no evidence shall be given in proof of 
the terms except the document. itself 
or secondary evidence of its contents 
in cases in which secondary evidence is 
admissible under the provisions here- 
inbefore contained. 

11. As the first Court of appeal 
recorded the finding that it was the 
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defendants who were responsible for... 


suppression of the original agreement `- 


to lease, a finding whick.was accepted 
by the ‘High Court, it must be ` held 
that no objection to the reception of 
secondary evidence by way of oral 
evidence can be raised wnder the pro- 
visions of the Indian Evidence Act. 


12. The Indian Evidence Act 
however does not purport to deal with 
the admissibility of documents in 
evidence which require to be stamped 
under the provisions of the Indian 
Stamp Act. The Stamp Act which is 
now in force is an Act of 1899 but it 
had a fore-runner in a statute of 1879. 
Chapter IV of the Stamp Act deals 
with instruments not duly stamped. 
Perion 33 (1) of this Act provides 


“Every person having by law or 
consent of parties autharity to receive 
evidence, and every person in. charge 
ofa public office, except an officer of 
police, before whom any instrument, 
chargeable, in his opinion, with duty, 
is produced or comes in the perform- 
ance of his functions, shall, if it ap- 
pears to him that such instrument is 
not duly stamped, impound the same”. 
The relevant portion of Section 35 is 
as below:— 

“No instrument chargeable with 
duty shall be admitted in evidence for 
any purpose by any person having by 
law or consent of parties authority to 
receive evidence,: or shall be acted 
upon, registered or authenticated by 
any such person or by any public 
officer, unless such instrument is 
duly stamped: 

Provided that— 

(a) any such instrument not being 
an instrument chargeable with a duty 
not exceeding ten paise only, or a bill 
of exchange or promissory note, shall, 
subject to all just exceptions, be ad- 
mitted in evidence on payment of the 
duty with which the same is charge- 
able, or, in the case of an instrument, 
insufficiently stamped, of the amount 
required to make up such duty, to- 
gether with a penalty of five rupees, 
or, when ten times the amount of the 
proper duty or deficient portion there- 
of exceeds five rupees, of a sum equal 
to ten times such duty or portion; 

XX xx xx. 
Section 36 lays down that: 


“Where an instrument has been 
admitted in evidence, such admission 
shall not, except as provided in Sec- 
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tion 61, be called in question at any 
stage of the same suit or proceeding 
on the ground that the instrument has 
not been duly stamped”. 


13. The first limb of Section 35 
clearly shuts out from evidence any 
instrument chargeable with duty un- 
less it is duly stamped. The second 
limb of it which relates to acting 
upon the instrument will obviously 
shut out any secondary evidence of 
such instrument, for allowing such 
evidence to be let in when the origi- 
nal admittedly chargeable with duty 
was not stamped or insufficiently 
stamped, would be tantamount to the 
document being acted upon by the 
person having by law or authority to 
receive evidence. Proviso (a) is only 
applicable when the original instru- 
ment is actually before the Court of 
law and the deficiency in stamp with 
penalty is paid by the party seeking 
to rely upon the document. Clearly 
secondary evidence either by way of 
oral evidence of the contents of the 
unstamped document or the copy of 
it covered by Section 63 of the Indian 
Evidence Act would not fulfil. the 
requirements of the proviso which en- 
joins upon the authority to receive 
nothing in evidence except the instru- 
ment itself. Section 35 is not concern- 
ed with any copy of an instrument 
and a party can only be allowed to 
rely on a document which is an instru- 
ment for the purpose of Section 35. 
‘Instrument’ is defined in Section 2 (14) 
as including every document by which 
any right or liability is, or purports 
to be created, transferred, limited, 
extended, extinguished or recorded. 
There is no scope for inclusion of a 
copy of a document as an instrument 
for the purpose of the Stamp Act. 

14. - If Section 35 only deals 
with original instruments and not 
copies Section 36 cannot be so inter- 
preted as to allow secondary evidence 
of an instrument to have its benefit. 
The words “an instrument” in Sec- 
tion 36 must have the same meaning 
as that in Section 35. The legisla- 
ture only relented from the strict pro- 
visions of Section 35 in cases where 
the original instrument was admitted 
in evidence without objection at the 
initial stage of a suit or proceeding. 
In other words, although the objection 
is based on the insufficiency of the 
stamp affixed to the document, a party 
who has a right to object te the 
reception of it must do so when the 
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document is first tendered. Once the 
time for raising objection to the ad- 
mission of the documentary evidence 


is passed, no objection based on the 


same ground can be raised at a later 
stage. But this in no way extends the 
applicability of Sec. 36 to secondary 
evidence adduced or sought to be 
adduced in proof of the contents of a 
document which is unstamped or in- 
sufficiently stamped. 

15. The above is our view on 
the questidn of admissibility of second- 
ary evidence of a document which 
is unstamped or insufficiently stamp- 
ed, as if the matter were res integra, 
It may be noted however that the 
course § of decisions in India 
in the Indian High Courts, bar- 
ring one or two exceptions, have con- 
sistently taken the same view. 


16. One of the earliest deci- 
sions is the judgment of the Judicial 
Committee of the Privy Council in 
China 
Sitaramaswami Garu, (1900) ILR 23 
Mad 49. In this case a suit was 
brought by the Raja of Bobbili to 
obtain the proprietary possession of 
an estate once belonging to the family. 
The original defendant was the widow 
of a son of the sister of the plaintiff's 
paternal grandfather, a former Raja 
of Bobbili, by whom the estate, the 
subject of dispute was granted by a 
deed of April 5, 1848 to a cousin who 
had then married the then Raja’s 
sister. The donee died in 1872, and 
his _widow. thereupon restored the 
estate to the Raja on the footing that 
the grant had been only for her 
husband’s life. The Raja then grant- 
ed the estate to another cousin who 
died in the same year. This was the 
husband of the original defendant. 
It was necessary for the Raja to show 
that the grant of 1848 was absolute 
and ‘unconditional. The deed of grant 
was however not forthcoming having 
been lost’ The question was whether 
the draft, or a copy, of the instru- 
ment tendered as secondary evidence 
of its contents when the original 
instrument was shown to have been 
insufficiently stamped, could be sub- 
jected to the penalty prescribed by 
Section 34 of the Indian Stamp Act, 
1879 as a preliminary to its being 
admissible in evidence. The respon-~ 
dent denied that such a deed was ever 
executed and averred that the gift 
consisted in transferring the estate to 
the donee’s name in the register, upon 


P 
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the footing that the estate wes to 
revert to the donor, in the evert of 
the donee leaving no heir male o7 his 
body. At the trial the plaintiff offer- 
ed in evidence what purported to be 
an unauthenticated copy and the 
defendant objected to the admission of 
the same on the ground that it was 
the copy of a document which was in- 
sufficiently stamped. The District 
Fudge refused to receive the document 
or allow it to be proved and dismissed 
the suit The appeal to the High 
Court of Madras was also unsuzcess- 
ful, the Iearned Judges of the High 
Court holding that: 


“the copy should not be admitted 

on payment of a penalty, for the pro- 
vision of the Stamp Act regerding 
penalty (Section 39 of Act 1 of 1879) 
prescribes that such payment shall be 
endorsed on the document and pre- 
supposes that the document is <orth- 
coming”. 
Before tħe Judicial Committee Coun- 
sel for the appellant admitted thet he 
was not in a position to dispute that 
the original deed of gift dated 1848 
had not been sufficiently stamped in 
terms of the Madras Regulatior XII 
of 1816 and that he would be tnable 
to maintain his claim for the estate 
uniess. he was permitted to prove the 
copy of the deed and use it as 
secondary evidence either on due 
payment of a penalty in Court, or 
upon its endorsement by the Collec- 
tor. He based his right to that 
remedy on the provisions of the Stamp 
Act of 1879. The Judicial Committee 
held on the construction of the said 
Act that the judgment appealed from 
was correct observing: 

“These clauses throughout deal 
with, and exclusively refer to the 
admission as evidence of original docu- 
ments which, at the time of their 
execution, were not stamped at all, 
or were insufficiently stamped. It is 
only upon production of the original 
writ, that the Collector has the 
power given him, or the duty imposed 
upon him, of assessing and charging 
the penalty, a duty which he must, 
în that case, perform by writing an 
findorsement upon the writ submitted 
to him, which then, and not till then, 
becomes probative in law”. 

Reference was made to Section 33 of 
the Act of 1879 which is in pari 
materia with Section 33 of the Act of 
1899. Section 34 of the Act of 1879 
was on the same lines as the present 
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Section 35. The Board further held 
that the effect of granting the remedy 
which the appellant maintained he 
was entitled to would be to add to 
the Act of 1879, a provision which 
it did not contain, and which the 
Legislature of India, if the matter 
had been brought under their notice, 
might possibly have declined to enact. 


17. More than sixty years 
after the above decision this Court 
observed that the law laid down there 
was well settled and that a copy of 
an instrument could not be validated: 
State of Bihar v. Karam Chand 
Thapar & Bros. Ltd., (1862) 1 SCR 827 
= (AIR 1962 SC 110). It is not neces- 
sary to examine the facts of that case 
except to note that the contention put 
forward was whether an instrument 
i e, an award received in Court 
which had been prepared in triplicate, 
the other two having been sent to the 
parties, was an original instrument 
which could. be used by the payment 
of stamp duty under Section 35 of the 
Stamp Act and validated. This Court 
held that although the document sent 
to the Court was marked as a certified 
copy, it was in reality an original 
instrument for the purpose of the 
Stamp Act. 


18. The above judgment shows 
that if the document tendered in 
Court was not an original instrument 
but a copy the decision would have 
been otherwise. However we may 
point out that the passage which oc- 
curs at page 835 of the report (re- 
produced hereinafter in part) as being 
quoted from the decision of the Judi- 
cial Committee is not to be found in 
their Lordships’ judgment. The latter 
portion of the passage occurs. in the 
judgment of the Madras High Court 
in Thaji Beebi v. Tirumalappa Pillai, 
(1907) ILR 30 Mad 386 at p. 387, but 
this does not in any way. detract from 
the weight of the opinion expressed | 
by ae Bench of five judges of this 

Ou 


19. Jn Thaji Beebi's case, (1907) 
ILR 30 Mad 386 (supra) the plaintiff 
sued upon a “cadjan” mortgage which 
was said to be in possession of the first 
defendant whose ancestors were alleg= 
ed to have created the mortgage in 
favour of the plaintiffs ancestors. The 
first defendant denied the existence of 
any such deed. The plaintiff examin- 
ed two witnesses to prove the mortgage 
one of whom stated that he had attest- 
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ed the document which was unstamp- 
ed. Plaintiffs led oral evidence to 
prove the mortgage and also put in a 
petition by the first defendant’s ances- 
tor in which the mortgage was admitt- 
ed. No objection was taken by the 
defendants to the reception of the 
secondary evidence. .Thħe trial court 
found the mortgage proved but dis- 
missed the suit on the defendants’ plea 
that the plaintiffs’ ancestors had sold 
away. the lands. On appeal the Dis- 
trict Judge upheld the decision on the 
ground that the trial court ought not 
to have received secondary ` evidence 
of the mortgage. The High Court dis- 
missed the Second Appeal on the same 
ground. The question as-to whether 
it was open to the plaintiff to rely on 
the oral evidence of the alleged execu- 
tion of the instrument and the alleged 
passing of possession of the property 
under that instrument in order to show 
that that possession operated to create 
by prescription only the title of a mort- 
gage in the defendants was answered 
in the negative by observing: 

“To hold otherwise would be fo 
give some effect to the unstamped in- 
strument inasmuch as it would neces- 
sarily connect the possession with the 
contents of the document relating 
thereto; and that_ would be contrary to 
the express provision of Section 35 of 
the Stamp Act which Iays down that 
an instrument chargeable with duty 


shall not only not be admitted in. 


evidence for any purpose by any per- 
son having by law or consent of parties 
authority to receive evidence, but also 
that it shall not be “acted upon” by 
any such person unless duly stamped.” 


20. The decisions of different 
High Courts make it quite clear that 
the cause of the non-production of the 
original instrument is immaterial i. e. 
whether it was lost or whether it was 
destroyed or even if it was the allega- 
tion of the party seeking to prove its 
contents by alleging that the document 
was suppressed by his opponent. 


21. In Chidambaram v. May- 
yappan, AIR 1946 Mad 298 the plain- 
tiffs produced an unstamped documenf 
as the basis of their claim. Before 
the trial commenced a mob invaded the 
court and set fire to it with the result 


that records of many cases including . 


the record of the above ease were des- 
troyed. When the 
the plaintiff sought to put in a copy of 
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trial commenceđ- 


A.L R. 


the document and it was objected fo 
on the ground that the copy could not 
be stamped even on payment of 


penalty. The Subordinate Judge with- . 
‘out admitting the document but Teav- 


ing the question of its admissibility 


- open until he had heard the arguments 


of counsel, marked it as an exhibit. 
In rejecting the plaintiffs’ appeal the 
Jearned Judges of the Madras High 
Court referred to the decision of the 
Privy Council in Raja of Bobbili’s 
ease, (1900) ILR 23 Mad 49 (supra) and 
observed that the destruction by the 
mob’s action put the plaintiffs in no 
better position. 


22. Numerous. aaciaicns. on the 
point had been referred to by. the 
learned Judge hearing the Second Ap-« 
peal in the High Court but we do nof 
think it necessary to take note of them 
in any detail. Mr. Sen relied strong- 
ly on certain observations in a judg- 
ment of the Rangoon High Court in 
Maung Po Htoo v. Ma Ma Gyi, ILR 
4 Rang 363 = (AIR 1927 Rang 109). 
This arose out of a suit for administra~ 
tion of the estate of one Daw Thet 
San and for a declaration that a deed 
of gift executed by him was void. The 
District Court found that the deed of 
gift was void as being a testamentary 
disposition and granted a declaration 
to that effect. In appeal to the High 
Court the decision that the deed of sift 
was. void was not contested and the 
only question for decision was whether 
the adoptions mentioned therein were 
proved. The appellants wished to use 
a certain part of the deed as evi- 
dence to prove that the plaintiff and 
one Tun Sein were not adopted while 
the respondents claimed that it could 
not be admitted in evidence for any 
purpose. The deed itself was not pro- 
duced which admittedly had been in 
possession of Po Htoo who put in a 
certified copy alleging that he had 
lost the original. On a consideration 
of the entire evidence the District 
Judge found that the original deed of 
gift was insufficiently stamped. This 
decision was not questioned before the 
High Court but the appellant claimed 
that it could not be admissible in evi- 
dence and was not to be considered 
for any purpose. Referring to the 
decision of the Judicial Committee and 
the passage which we have quoted 
already the Judges of the Rangoon 
High Court remarked that their Lord- 


ships’ -observation (quoted by us 
earlier) that: 


a5 
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“Those clauses throughout dzaal 
with, and exclusively refer to, ~he 
admission as evidence of original docu- 
ments, which, at the time of their 
execution, were not stamped at all, or 
were insufficiently stamsed” 

did not intend to go as far as their 
words suggested. According to -he 
_ Rangoon Judges: 

7 Saione Section 35 of the pres2nt 
Act, read with the provisions of “he 
Evidence Act, excludes both the origi- 
nal instrument itself and secondary 
evidence of its contents. Similarly, 
under Section 36, when either the cri- 
ginal instrument itself or secondary 
evidence of its contents has in fact 
been admitted, that admission may not 
be called in question in the same suit, 
on the ground that the instrum=nt 
was not duly stamped”. 

In this view, they held that the terms 
af the deed of gift could be consider- 
e 


23. With all raspect to the 
learned Judges it appears to us taat 
both the premises of the last sentence 
of the above quotation and the cm- 
clusion based on the same are in- 
correct. Neither under the decision of 
the Judicial Committee nor the əx- 
press words of Section 34 of the 
Stamp Act of 1879 mentioned in tnrat 
judgment (present Section 36) allow 
the leading of secondary evidence of 
the contents of an insufficiertly 
stamped document. 


24, As we have expressed _ our 


view already Section.35 imposed a bar. 


on the reception of any but the or:gi~ 
nal instrument and forbade the recap- 
tion of secondary evidence. Section 36 
only lifted that bar in the case of an 
original unstamped . cr insufficiertly 
stamped document to which no excap- 
tion as to admissibility was taken ati 
the first stage. Tt did not create any 
exemption in the case of secondary 
evidence which a copy would an- 
doubtedly be. In the case before the 
Judicial Committee the copy was one 


other than the final draft of-the orgi- - 


nal document which had been ‘ost 
through no fault on the part of the 
person intending to prove it and yet 
it was held that the Stamp Act ruled 
out its admissibility in evidence, 

25. For the same reason we 
must hold that the dictum in Satya- 
vati v. Pallayya, ATR 1937 Mad 431 
at p. 432 that: 

“Section 36 will also apply wren 
secondary evidence of an instrument 
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not duly stamped had been wrongly 
admitte q”, 
is not good Taw. 


26. Learned counsel! for the ap- 
pellant also relied on the decision in 
Ponnuswami v. Kailasam, AIR 1947 
Mad 422. In this case a suit was filed 
for recovery of two loans which were 
evidenced as two documents described 
as hand letters which were admittedly 
unstamped. Before the trial stamp 
duty and penalty was levied by the 
Court on the footing that they were 
bonds, 
execution of the two documents but 
pleaded that in substitution of his 
lability under them he had executed 
a promissory note and had made 
payments towards the same leaving a 
balance of Rs. 40/- only payable on 
the loan. Neither party let in any 
evidence. The defendant raised the 
only contention that the suit was noft 
sustainable on the two documents be- 
cause they are inadmissible in evi- 
dence for any purpose. The learned 
Judge in revision took the view that 
it was not necessary for him to de- 
cide as tothe exact nature of the 
two documents to determine whether 
they were admissible in evidence but 
he went on to add: 

“Assuming that these two docu- 
ments should not have been legally 
admitted in evidence, nevertheless it 
is contended for the petitioner ......... 
that as the defendant had admitted 
the execution of the documents and 
had only pleaded a substitution of 
liability by the execution of another 
promissory note and a partial discharge 
towards it there was no necessity for 
the plaintiff to adduce proof of his 
claim by seeking to get the two docu- 
merits admitted in evidence. In other 
words the plaintiff will be entitled to 
a decree on the failure of the defen- 
dant to make out the plea set up by 
him in defence”, 

We do not think this judgment helps 
the appellant. Tf a suit is based.on a 
document which is admittedly un- 
stamped the insufficiency of the stamp 
is cured by the payment of penalty, 
The learned Judge never meant to lay 
down, as is contended for by Mr. Sen, 
that the defect of insufficiency of 
stamp is eured by the admission of 
execution of the document. The Tearn- 
ed Judge of the Madras High Court 
relied om an earlier decision of that 
Court in Alimane . Sahiba v. Sub- 
barayudu, AIR 1932 Mad 963 wherein 


The defendant admitted the ` 
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& suit had been filed on a promissory 
note which bore a stamp paper but 
the same was not cancelled. The de- 
fendant admitted the execution of the 
promissory note sued on but pleaded 
discharge. Subsequently at the stage 
of the argument the defendant raised 
a legal objection to the maintainabi- 


lity of the suit on the ground that the. 


stamp affixed to the promissory note 
had not been cancelled as required by 
Section 12 of the Stamp Act and con- 
tended that the promissory note 
should accordingly be treated as un- 
stamped for any purpose. In Alimane 
Sahiba’s case, AIR 1932 Mad 693 
(supra) the learned Judge stated in 
clear terms t: 


“Under the provisions of Section 
12 (of the Stamp Act) therefore it 
must be taken that this promissory 
note was not duly stamped and accord- 
ingly if any question arose as to its 
admissibility in evidence the same may 
have to be held to be inadmissible”. 
The learned Judge however took the 
view that as facts admitted need not 
be proved the circumstance that the 
promissory note was not admissible in 
evidence is immaterial for the purpose 
of this case. No doubt the learned 
Judge added (see at p. 696): 

“How when once this document 

has been admitted in evidence and 
marked as an exhibit then having 
regard to the provisions of Section 36, 
Stamp Act, its admissibility could not 
be re-opened on the ground of the 
document not having been duly stamp- 
ed. That position being clear under 
the provisions of Section 36, Stamp 
Act, the whole discussion would thus 
seem to be entirely unnecessary and 
for no purpose, so far as the facts of 
this case are concerned”. 
Tt was wholly unnecessary, as was 
pointed out by the learned judge him- 
self, to consider the question of admis- 
sibility under Section 36 of the Act. 
His decision really rested on the con- 
clusion that a fact which is admitted 
did not require proof, .. 

27. The case is not an auth- 
ority for the proposition that second- 
ary evidence of a document is to be 
treated on the same footing as an un- 
stamped or insufficiently Btamped 
original document. 

28. In the result the arpa is 
dismissed with costs. 

28. The respondents moved an 
application C. M. P. No. 87 of 1971 


A. I. R. 


under Order 47, Rule 5 of the Rules 
of this Court for a direction that a 
Telief for future mesne profits from 
the date of the suit be added to the 
decree. On the facts of this case we 
cannot allow the application. The res- 
pondents in their own plaint had 
stated that they would file a suit for 
future mesne profits and it was 
because of this that the Courts below 
did not grant any such relief. 

Appeal dismissed. 
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The Nagar Panchayat, Una, Ap- 
pellant v. The Una Taluka Sahakari 
Bild Vechan Sangh Ltd., Respon- 
ent. 

Civil Appeal No. 1059 of 1970, DJ- 
17-9-1970. . 

Panchayats —- Gujarat Panchayat 
Act 1961 (6 of 1962), Section 307 (c) 
and (k) — Saurashtra Terminal Tax 
and Octroi Ordinance (1949), Section 4 
— Power of Municipality _to collect 
Octroi under Rules framed under S. 4 
— Replacement of Municipality by 
Nagar Panchayat by Act of 1961 — 
Ordinance continued to be applicable 
to Nagar Panchayat by virtue of Sec- 
tion 307 (kj), Nagar Panchayat held 
was entitled to collect octroi 
Special Civil Application No. 387 of 


— 


1968, B/- 18-2-1970 (Guj), Reversed. 


When Section 307 (k) of the Act 
saved the operation cf all laws and 
rules, etc., other than the Municipal 
law the intention of the legislature 
was precise and definite and it is futile 
to suggest that the Ordinance was not 
covered by this saving clause. The 
object underlying Clause (c) of Sec- 
tion 307 was to vest in the Nagar 
Panchayat the entire Municipal fund 
including the arrears of taxes and fees 
as also the powers and rights relating 
thereto which previously vested in the 
Municipality. The octroi which was 
being collected under the Ordinance 
clearly fell within the ambit of Clause 
(c). The power and the right, there- 
fore, had passed to the Nagar Pancha- 
yat and it was fully entitled to 


®(Special Civil Application No. 387 of 
1968, D/- 18-2-1970 — Gui.) 
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exercise it. Even if in the rules 
framed under the Ordinance certain 
expression created a difficulty that 
could not defeat the right and the 
power conferred on the Nagar Pancha- 
yat by the Act of realising and 
collecting the octroi which was bang 
done under the Ordinance as saved Ly 
Clause (k) of Section 307. Spezial 
Civil Application No. 387 of 1968, D/- 


18-2-1970 (Guj) Reversed. 
(Paras 6 anc 7) 
Mr. D. V. Patel, Sr. Advocatsa, 


(Mr. Vineet Kumar Advocate, vith 
him), for Appellant; Mr. I. N. Shroff, 
Advocate, for Respondent. 


The following Judgment 
Court was delivered by 


GROVER, J:— This appeal by cer- 
tificate arises out of a writ petition fied 
by the respondent which is a Society 
registered under the Bombay Cv 
operative Societies Act, 1925 challeng- 
ing the collection of octroi by the ap- 
pellant which is the Una Negar 
Panchayat. 


2. The appellant is a lecal 
body constituted under the Gujarat 
Panchayat Act 1961, hereinafter call- 
ed the Act, which - came into force 
with effect from April 1, 1963. Prior 
to its enactment the Bombay Murici- 
pal Act 1901, as applied to Saurashtra, 
was in force in that region of the 
present State of Gujarat Under its 
provisions the Una Municipality was 
constituted. It was collecting octroi 


of the 


on commodities which were imported - 


into the Municipal limits of Una under 
the Saurashtra Terminal Tax ard 
Octroi Ordinance, 1949. Under Sec 3 
of that Ordinance the Government 
could impose the tax mentioned there- 
under in the cities and towns sp=ci- 
fied or included later in Schedule I. 
One of these taxes was a terminal tex 
on goods imported into or exported 
from the terminal tax limits. Oc2r>i 
as defined by Section 2 (2) includec a 
terminal tax. Section 4 gave the 
power to the Government to meate 
rules by notification for the purpose 
the purposes of the 
Ordinance. Rules were framed under 
Section 4 in the Gujarat language. - It 
was provided therein that the collec- 
tion of Octroi and terminal tax woud 
be done through the Sudhrai of the 
area entered in the schedule to the 
ordinance. It is apparent that urder 
the Ordinance it was the State Gov- 
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ernment which imposed the octroi or 
the terminal tax in the cities and 
towns specified in the Schedule and 
the Sudhrai was only an agency for 
collection thereof. 


3. By a notification dated 
December 12, 1949 issued under the 
Ordinance the Government of the 
erstwhile State of Saurashtra included 
the town of Una in the Schedule to 
the Ordinance. Thus octroi and ter- 
minal tax became lIeviable in that 
town on certain commodities import- 
ed there. Section 9 of the Ordinance 
must also be noticed. According to 
it the Government was to maintain a 
separate fund in respect of all monies 
received by it on account of any of 
the taxes specified in Section 3 for 
every city or town or local area speci- 
fied in Schedule I and such fund after 
deducting therefrom the expenditure 
incurred in connection with the levy 
and collection of such tax was to be 
applied for the benefit of the inhabi- 
tants of the city or town or local 
area for which it was maintained. 
The purpose of levying the octroi duty 
or terminal tax under the Ordinance 
clearly was to add to the revenue of 
the local body for the benefit of the 
people residing within the jurisdiction 
of that particular local body. 

4, So long as Una Municipality 
remained a municipality as constitut- 
ed under the Act of 1901. there was 
no difficulty in the matter of colleciion 
of the octroi. After the Act came 
into force the Nagar Panchayat re- 
Placed the Municipality in Una. It 
continued to collect the octroi till 1987 
when the respondent, for the first 
time, raised an objection that it was 
not entitled to do so. As the Nagar 
Panchayat persisted in making the 
collection a petition under Article 226 
of the Constitution was filed in the 
Gujarat High Court. It has been held 
by the High Court that since in the 
Rules promulgated under the Ordi- 
nance in Gujarati the collecting agency 
has been described as Sudhrai which 
means a municipality the Nagar 
Panchayat was not competent to col- 
lect the octroi under the Ordinance 
as it did not fall within the meaning 
or definition of the term “Munici~ 
pality”. 

5. In our judgment tħe High 
Court was in error in coming to - the 
conclusion that the Nagar Panchayat 
was not entitled to carry on the work: 
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of collection of octori under the Ordi- 
nance even though the ordinance which 
imposed liability to pay remain- 
ed in force. Under Section 307 of the 
Act where any local area was declared 
to be a gram or nagar under Sec- 
tion 9 and if that area was co-exten- 


sive with the limits of a Municipal- 


district or Municipal borough the 
municipality functioning in such Iocal 
area was to. cease to exist and in its 
` place an Interim Gram Panchayat was 
to be constituted. According to CI. (c) 
of that section the unexpended balance 
of the Municipal fund that property 
-including arrears of rates, taxes and 
fees belonging to the Municipality 
and all rights and powers which rest- 
ed in the municipality were to vest in 
the Interim Gram or Nagar Pancha- 
yat fund until-a new panchayat was 
constituted in accordance with the 
provisions of Section 308 (1). Clause 
(g) provided that all officers and ser- 
vants in the employ of the Munici- 
pality were to become officers and ser- 
vants of the Interim Panchayat under 
the Act, Clause (k) was in the 
fcllowing terms:— 

“Any law (other than the Munici- 


pal law) or any rule, by-law, notifica- 


tion or order issued under such law, 
which was applicable to and in force 
in the local area immediately before 
it was declared as a gram or nagar 
under Section 9, shall continue to 
apply to and to be in force in the 
focal area until it is superseded”. 

Section 308 dealt with the term of 
office of an Interim Panchayat and the 
steps to be taken to hold’ election. for 


a new Gram or. Nagar Panchayat.. 


The appellant in the present case Ñ 
indisputably the duly constituted 
- Nagar Panchayat. i 


6. Section 307 of the Act 
leaves no room for doubt that where- 
ever a Nagar Panchayat was constitut- 
ed in place of the Municipality the 
Municipality disappeared and all its 
funds including the right to realise 
taxes ete., vested in the Nagar Pancha- 
yat. In other words it was the Nagar 
Panchayat which was to function as 
the local body in the area previously 
constituted as a Municipality. Clause 
{k} of Section 307 clearly saved alf 
laws or rules which were applicable to 
the Jocal area which formed a munici- 
pality and they were to continue to 
apply and to remain in force in the 
‘grea for which the Nagar Panchayat 


- in the ambit of-Clause (c). 


A. LR. 
came to be constituted. By no 
stretch of reasoning could it be said 


that the Ordinance did not become ap- 
plicable to the cities and towns specifi- 
ed in Schedule I which came to be 
constituted as Grams or Nagars under 
the Act. It is true that no fresh rules 
were promulgated under the Ordi- 
nance adapting the new terminology 
but even about the word Sudhrai it 
is a moot point whether it means only 
a municipality as constituted under 
the Act of 1901. 

T. An argument was raised 
before the High Court that the 
Gujarati expression “Sudhrai” 
any local-self governing authority. 


_ The High Court observed that this 


expression as used in the Octroi rules 
could not have a wider connotation 
than the expression “municipality” in 
Section 9 of the Ordinance. When 
Section 307 (k) of the Act saved the 
operation of all laws .and rules, ete., 
other than the municipal law the 
intention of the legislature was precise 
and definite and it is futile to suggest 
that the Ordinance was not covered by 
this saving Clause. The object under- 
lying Clause (c) of Section 307 was to 
vest in the Nagar Panchayat the entire 
Municipal fund including the arrears 
of taxes and fees as also the-powers 
and rights relating thereto which pre- 
viously vested in the Municipality. 
The octroi which was -being collected 
under the Ordinance clearly fell with- 
The power 
and the right, therefore, had passed 
to the Nagar Panchayat and it was 
fully entitled to exercise it. Even if 
in the rules framed under the Ordi- 
nance certain expression created -a 
difficulty that could not defeat the 
right and the power conferred on the 
Nagar Panchayat by the Act of realis- 
ing and collecting the octroi which 
was being done under the Ordinance 
as saved by Clause (k) of Sec. 307. 


8. T£ on account of the absence 
of proper adaptation in the rules made 
under the Ordinance any difficulty is 
being experienced in the collection of 
octroi it is always open to the State 
Government to make those clarifica- 


tions and adaptations and indeed it + 3 


would be expedient and desirable to 
do so. So long as the new rules are 
not framed under the Ordinance or 
adaptations are not made thereunder 
tħe Nagar Panchayat can certainiy 
make the collection through the off- 


meant — 
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cers who discharge the same 
duties as were being performec by 
their counterparts mentioned in the 
rules. This is what seems to have 


been done up till 1967 without any 


objection by any one. 


9, In the result the appeal 


succeeds and it is allowed with costs 


in this Court as also the High Court. 


Appeal allowed. 
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(A) Houses and Renis — Bombay 
Rent Restriction Act (16 of 1939}, Sec- 


tions 4 (2) (b) and 11 — Lease of 
“ Tands to construct houses and te let 


out or to use if in any manmer — 
Lease is not for purpose of busimess 
‘or trade — Provisions of Act de not 
apply. 

(B) Transfer of Property Act 
(1882), Sections 116 and 105 — Decree 


_ for eviction of lessees from leased 


lands on basis of consent — Judg- 
meni-debtors though liable te im- 
mediate eviction allowed to continue 
in possession for - -period of five years 
from date of decree in view of zrani- 
ing consent — Mesne profits at higher 
rate reguired to be paid by judgement- 
debtors — Clause in decree that in 
case of default of mesne profits they 
could be immediately called upon to 
deliver possession — Held, that the 
ferms of the consent decree neither 
constituted a new tenancy nor a 
licence — AIR 1952 Bom 252, Dis- 
tinguished. (@ara 6) 


(©) Civil P. C. (1908), Ordez 23, 
Rule 3 and Order 12, Rule 6 — There 
can be more than one decree passed 
at different stages in same suit — Suit 
by lessor for eviction of number of 
essees — Decree passed or com- 
promise with some of -defendants at 
one stage — Decree at later stage 
determining rights of remaining de- 
fendants — Held, that the two cecrees 
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were separate and independent and 
neither was a nullity. (Para 8) 


(D) Houses and Rents — Bombay 
Rent Restriction Act (16 of 1939), Sec- 
tion 4 2) (b) — Words “business” or 
“irade” — Interpretation — Word 
“business” as interpreted in income- 
fax law,. or in terms of a covenant or 
the Companies Act cannot be used in 
interpreting the words in Section 4 (2) 

(Para 5) 
Cases Referred: Chronological Paras 
(1952) AIR 1952 Bom 252 (V 39) 
= 52 Bom LR 143, Gurupad- 
appa Shivlingappa Tegi v. Syed 
Akbar Sayad Budan Kadri 7 
The following Judgment of the 


‘Court was delivered by 
Arpel- - 


BHARGAVA, J.: — The predeces- 
sors-in-interest of plaintiffi-respondents 
1 to 3 gave, in 1895, land, bearing 
Serial Nos. 503 and 506 of Asarva 
within the limits of Ahmedabad Muni- 
cipal Corporation, on lease for a period 
of 49 years abt an annual rent of 
Rs. 199/-, to three persons, Sha Ram- 
chandra Ambaram, Pardesi Sukhial 
Anandram and Mehta Bogha Mugat- 
ram. ‘These original lessees, during 
the currency of the lease, made trans- 
fers of their rights and also granted 
sub-leases. A number of Chawls and 
some other buildings were construct- 
ed on the Jand and some of them were 
Tet out on rent. In 1945, the lessors, 
after serving notice on the occupants 
to give vacant possession, filed a suit 
for recovery of possession. The suit 
was decreed on 8th July, 1946 on the 
basis of a consent decree as against 
some of the occupants including the 
four defendant-appellanits. In the 
agreement, on the basis of which the 
decree was passed, it was agreed that 


-the defendant-appellants will continue 


in possession of the property for a 
period of five years and will hand 
over possession after the expiry of this 
period of five years. For this pericd, 
they undertook to pay mesne profits 
every month af various rates on the 
Tands in their possession. Between 
them, the four appellants were requir- 
ed to pay @ Rs, 22'7-10-0 per mensem 
making up an annual amount of 
mesne profits of Rs. 2731-8-0. Similar 
terms were included in the consent 
decree against other defendants who 
joined the compromise on the basis of 
which the decree was passed on 8th 
July, 1946. The remaining defendants 
in the suit entered into a later com~ 
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promise and, as a result, another con- 
sent decree was passed on 28th 
January, 1949 against those defen- 
dants. Under this decree, these re- 
maining defendants were also entitled 
to continue in possession for a period of 
five years from the date of the decree, 
but were required to pay mesne pro- 
fits for this period. All the defen- 
dants governed by the two decrees 
dated 8th July, 1946 and 28th January, 
1949, had to pay between them 
mesne profits monthly which worked 
out to an amount of Rs. 7,314-8-0 
per annum. Before the expiry of the 
period of five years prescribed by 
either of the two decrees, the Cus- 
todian of Evacuee Property, in 1950, 
took possession of all the properties, 
as one of the decree-holders had 
become an evacuee. After the pro- 
perty was released by the Custodian 
of Evacuee Property, an application 
was filed by the decree-holders on 
26th March, 1953 for execution of the 
consent decree dated 8th July, 1946 
and, in that execution, possession was 
sought against the appellants of the 
property which was in their posses- 
sion. Subsequently, a number of suits 
were filed for recovery of mesne pro- 
fits also. The Execution Court direct- 
ed eviction of the appellants after 
overruling the various objections 
raised by them in the execution pro- 
ceedings. The decision of the Execu- 
tion Court on the objections taken by 
the appellants was challenged in ap- 
peal before the District Judge, in 
second appeal before a single Judge 
of the High Court of Gujarat, and by 
a Letters Patent appeal before a Divi- 
sion Bench. All the Courts rejected 
the objections raised by the appellants 
and upheld the order of the Execution 
Court directing delivery of possession. 
Tt is against the judgment of the Divi- 
sion Bench in Letters Patent appeal in 
this execution that the appellants have 
come up to this Court in this appeal by 
special leave. 


2. It is unnecessary for us to 
mention all the various objections that 
were taken at various stages by the 
appellants in the Execution Court, in 


the Court of the District Judge, or. 


before the single Judge or the Divi- 
sion Bench in the High Court. Only 
three of the points raised have been 
urged before us and, therefore, we are 
called upon to deal with these three 
points only. 


A. I. R, 


3. The first point raised is that 
the decree which was passed on 8th 
July, 1946 was a nullity, because it 
was passed in contravention of Sec- 
tion 11 (1) of the Bombay Rent 
Restriction Act No. XVI of 1939 (here- 
inafter referred to as “the Act”). This 
objection has been overruled by the 
High Court on the ground that the 
provisions of the Act were not attract- 
ed by the lease in question on the 
expiry of which the suit for ejectment 
was decreed under the consent decree 
Gated 8th July, 1946. Counsel appear- 
ing for the appellants urged that the 
terms of the decree passed as weil as 
the terms contained in the lease-deed 
of 1895 show that the Act was appli- 
cable because the land, to which 
the suit for ejectment related, was 
covered by the definition of “premises” 
to which the Act applies. The expres- 
sion “premises” is defined in Section 4 
(2) of the Act as meaning— 

(a) any building or part of a 
building let separately for any pur- 
pose whatever, including any land lefi 
therewith, or 


(b) any land let separately for the 
purpose of being used principally for 


. business or trade, 


Admittedly, the lease of 1895 was not 
in respect of any building or part of 
a building let separately for any pur- 
pose whatever. Reliance: was placed 
on Section 4 (2) (b) of the Act on the 
contention that the land had been lef 
for the purpose of being used princi- 
pally for business or trade. Having 
gone through the documents relied 
upon by counsel for the appellants, 
we are unable to accept this submis- 
sion. In the plaint of the suit, as well 
as in the decree dated 8th July, 1946, 
there is no mention of the purpose 
for which the land was let out by the 
lease of 1895. Reliance was, however, 
placed on one of the pleadings in the 
plaint which had been reproduced in 
the decree in which the plaintiff-res- 
pondents recited one of the terms of 
the lease in the following words:— 


“On the expiry of the period of 
49 years, the land shall be handed 
over without raising any dispute or 
objection or causing any obstruction, 
after removing whatever structures 
that might have been erected thereon 
and after making it as clear as it is.” 
The argument was that this pleading 
indicates that the land was let out for 
making structures and those struc- 


structures. 
structures then you will be the owners . 


1971 
tures could only be utilised by seing 
fet out on rent. This purpose would 
constitute business or trade. W=- are 
unable to see any justification for such 
an inference. The mere fact that 
there was a mention that structures 


that might have been erected wll be . 


removed can in no way lead to £ rea- 
sonable conclusion that the prircipal 
purpose of the lease was the use of 
the land for business or trade. 


4, Reference, in this ccnnec- 
tion, was also made to the terms of 
the lease of 1895: but we are umabie 
to hold that it establishes the cese of 
the appellants that the lease was taken 
principally for the purpose of using 
the land for business or trade. All 
that the lease mentions is that it is 
for constructing houses and, at a later 
stage, there is a mention that “in the 
said fields, the lessees could construct 
houses in any manner or use -t in 
any manner”. The other parts cf the 
lease, on which reliance has been 
placed are as follows:— 


“i. On the land of those fields 
we can build houses in any manner 
and we will receive income thereof 
and you will not raise any dispute or 
obstruction in respect thereof We 
can. spend any amount on the econ- 
struction of those houses which we 
will not demand from you for what- 
ever reason nor we will have the 
right to deduct from rent payable to 
you. ; 


2. If any houses are constructed 
tħereon, we will remove the super- 
If we do not remove the 


of the said structures. If you take 
them, then we and our heirs ard re- 
presentatives will not object”. 


'We are unable to find even in these 


quotations from the lease any mention 
that the land is going to be used 
principally for the purpose of business 
or trade. The Iease does mention that 
fit was being taken for constructing 
houses. There was no mention at all, 
however, of the manner in which the 
constructed houses were to be utilised. 


` Further, there is a clear option given 


to the lessees that they could use the 
fand in any manner if they did not 
construct any houses. These are terms 
on the basis of which it cannot b= said 
that the land was being let ont for 
business purposes. 
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5. The submission of counsel 
for the appellants was that, if the pur- 
pose was to construct houses and let 
them out on rent, that would consti- 
tute the use of the land for the pur- 
pose of business inasmuch as the 
lessees would be earning income from 
letting out those houses. We are un- 
able to accept this submission, because 
we do not think that the word “busi- 
ness” or “trade” used in the definition 
of “premises” in Section 4 (2) (b) of 
the Act comprehends within it a lease 
which is merely for constructing 
houses. Learned counsel cited before 
us a number of decisions of Indian and 
English Courts, including decisions of 
the Privy Council and this Court, in 
which the scope of the word “busi- 
ness” was interpreted. That inter- 
pretation was given in connection with 
the word “business” as used either in 
income-tax Jaw or in the terms of 
a covenant or the Companies Act, ete. 
We do not consider that it will be at 
all - profitable to refer to them when 
interpreting the word “business” or 
“trade” as used in Section 4 (2) (b) of 
the Act, because none of those inter- 
pretations will cover a case similar to 
the one before us, where the lease 
was merely a permissive one giving a 
right to the lessees to construct houses 
and let them out or to use the land 
in any manner. When the purpose of 
the lease was expressed in this way, 
it is impossible to hold that the princi- 
pal use, to which the land was to he 
put by the lessees, was business or 
trade. As a consequence of this inter- 
pretation, it has to be held that the 
Act was not applicable to the lease of 
1895 and, therefore, no question arises 
of the decree of 8th July, 1946 being 
invalid on the ground of contravening 
Section 11 (1) of the Act. 


«BB The second point urged by 
Jearned counsel was that, by the con- 
sent decree itself, a new tenancy was 
created which was to continue for five 
years and, the meantime, the 
Bombay Rents Hotel and Lodging ` 
House Rates Control Act, 1947 came 
into force and the appellants were 
protected from ejectment under the 
provisions of that Act. The consent 
decree does not. state that a new 
tenancy is being created. The argu- 
ment was that the terms of that con~ 
sent decree should be interpreted as 
indicating an intention to create a new 
tenancy. We are unable to find any 
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such terms. On the face of it, ail 
that the consent decree envisaged was 
that, though the judgment-debtors 
were liable to immediate eviction, the 
decree-holders agreed to Tet them con- 
tinue in possession for a period of 
five years. Since this concession was 
being granted as a special case, ithe 
decree-holders insisted that mesne 
profits should be paid at a much 
higher rate so much so that between 
all the defendants, governed by the 
two decrees of 8th July, 1946 and 28th 
January, 1949, the amount payable as 
mesne profits became Rs, 7,314-8-0 per 
annum which had no relation with the 
original rent of Rs, 199/- per annum 
for the entire land fixed by the lease 
of 1895. In fact, the decree-holders 
sought further protection by requiring 
the judgment- -debtors to pay the 
mesne profits in monthly instalments, 
and the instalments were so fixed that 
the mesne profits due for five years 
were to be paid within a period of 
three years. There was the further 


clause that, in case of default of pay- 


ment of the mesne profits, the default- 
ing judgment-debtors could be im- 
mediately called upon to deliver pos- 
session. These terms can, in no way, 
be interpreted as creating a new 
tenancy constituting the decree-holders 
as Tandlords and the judgment-debtors 
as their tenants. ._The terms : 
eonsent decree neither constituted a 
tenancy nor a licence. AN that the 


decree~holders did was to allow the- 


iudgment-debtors to continue in pos- 
session for five years on payment of 
mesne profits as a concession for en- 
tering into a compromise. The argu- 
ment advanced must, therefore, be 
rejected. 


7. Reference was made by. 


Tearned counsel for the appellants, in 
support of his argument, to a decision 
,.of the Bombay High Court in 
Gurupadappa Shivlingappa Ite? v. 
Sayad Akbar Sayad Budan Kadri, 52 
Bom LR 143=(ATR 1952 Bom 252) but 
that case, in our opinion, has no appli- 
cation. In that case, in the consent 
decree itself, the first clause was that 
the defendant admits that heis a 
monthly tenant of the Plaintiff and is 
to continue in possession till January, 
31, 1948. This clause specifically and 
clearly, in the language used, made if 
manifest that the defendant was a 
monthly tenant and was to continue 
fn that capacity in Possession. It was 


-of the- 


in these circumstances that ït was 
held that a new tenancy had been 
created from the date of the consent 
decree. In the case before us, the 
terms of the consent Cecree are in no 
way comparable with the terms used 
in the consent decree in that case. The 
Tanguage used in the consent decree 
in the present case cortains no indica- 
ticn of any intention to create a 
tenancy, so that the Bombay Rent 
Control Act, 1947 could never apply 
to the case of the appellants. 


8. The third point raised by 
learned counsel was that, since there 
was one single suit based on the lease 
of 1895 for ejectment oz persons in pos- 
session, there could be only one single 
decree in that suit and the Court was 
incompetent’ to pass -two separate 
decrees on 8th July, 1946 and 28th 
January, 1949. Counsel, in this con- 
nection, relied on the provisions of 
Rules 1 and 12 of Order XX of the 
Code of Civil Procedure which relate 
to the pronouncement of judgment 
and the Court passing a decree in a 
suit. ‘These rules have really no rele- 
vance. On the other hand, Rule 3 of 
Order XXIII, C. P. CL clearly_ envis- 
ages a decree being “passed in res- 
pect of part of the subject-matter of 
the suit on a compromise, and Rule 6 
of Order XII, C. P. C, permits the 
passing of a judgment at any stage 
without waiting for determination oi 
other questions. Thus, it is clear that, 

in the same suit, there can be more 
than one decree passed at different 
stages., In the present case, the first 
decree of 8th July, 194€ was based on a 
compromise between the plaintiffs and 
some of the defendants, while the 
second decree dated 28th J anuary, 


1949 decided the rights of the remain- 


ing defendants. The two decrees were 
separate and independent and neither 
of them could be treated as a nullity. 


9. - In these cireumstances, the 
Execution Court was right in rejecting 
all the objections raised by the appel- 
Tants and in directing delivery of pos- 
session. The appeal fails and is dis- 
missed with costs. 


_ Appeal dismissed. 


AI. BR. 


Fg 


1971 


AIR weit SUPREME COURT 1035 
(V 58 C 221) . 
(From: Punjab)* 
S. M. SIKRI, C. J. AND G. K. 

_ MITTER, K. S. HEGDE, A. N. 
GROVER AND P. J AGANMOHAN 
REDDY, JJ. 

_ Hari Shankar Khanna (dead) by 
his Tegal representatives, 
. v. The Union of India and another, 
Respondents. 
ao ou Appeal No. 1785 of 1969, D/- 
-1971 
(A) Constitution of India, Article 
311 — Article 311 does not apply to 
order of dismissal passed before cım- 
ing into force of the Constitution. 
o Pag 
(B) Constitution of India, Article 
133 — A point regarding dism=sal 
from service by authority subordizate 
fo the appointing authority, when not 
pressed before High Court could not 
be allowed to be raised betore 
Supreme Court. (Para 5) 
(C) Civil Services — Civil Ser- 
vices Regulations 11920), Article 229 — 
On remaining absent after the end of 
leave officer ceases to have lien on 
any employment and his discharge 
from service is valid and legal. 
{Para 5) 
Assuming that he had sent in time 
the application for extension of leave, 
he being a temporary and not a per- 
manent employee and having died no 
declaration could be made that he still 
continued to be in service. (Para 6) 
M/s. N. N. Keswani and K. K. 
Bhatia, Advocates, for Appellants; Dr. 
V. A. Seyid Muhammad, Sr. Advocate, 
(Mr. S. P. Nayar, Advocate with him), 
for Respondents, 
The following Judgment of the 
Court was delivered by 


GROVER, J.: — This appeal by 
certificate from a judgment of the 
Punjab High Court (Circuit Berch), 
Delhi arises out of a suit filed by. 
Harishankar Khanna, who is 320w 
dead, for a declaration that his dis- 


charge from service by the oficer 
ona Engineering Stores 
Depot (OC. C. E. S. D.) Karachi dated 
July 15, 1946 was illegal, without 


jurisdiction and ineffective and tha: it 
should be declared that he was zon- 


*(Second Appeal No. 43-D of 1955, D/- 
23-5-1961, Punj. at Delhi.) 


CO/CO/B240/71/HGP/P, 





Hari Shankar v. Union of India (Grover J.) 


Appellants . 
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tinuing in service. The suit was 
decreed by the trial Court principally 
on the ground that he had not been 
dismissed by the proper authority and 
that the provisions of Section 240 of 
the Government of India Act, 1935, 
had been contravened. The appeal of 
the respondent to the Additional 
District Judge failed. The High Court, 
however, reversed the decision of the 
Courts below and dismissed the suit. 

2. The case of the appellant as 
laid in the plaint was that he had 
joined the Central Provisions Office 
(C. P. O.) as a Clerk in December, 1941 
and in March, 1945 he was absorbed 
in the office of the Engineer-in-chief, - 
Army Headquarter as an Upper Divi- 
sion Clerk. In December, 1945 he was 
transferred to the office of the Officer 
Commanding Engineering Stores 
Depot, Karachi. In March, 1946 he 
was granted 15° days leave with per- 
mission to go to Delhi.. During that 
period he fell ill and was obliged to 
take sick leave under medical advice. 
While he was ailing and confined to 
bed the O. C. E. S. D. Karachi sum- 
marily, illegally and against rules dis- 
charged him by means of a letter dated 
July 24, 1946 although his application 
for Ieave was supported by proper 
medical certificate. He made repre- 
sentations but was only given one 
month’s pay in lieu of notice in the 
year, 1951. The main point raised in 
the plaint was that the order of dis- 
charge had been made by an auth- 
ority that was different from the ap- 
pointing authority. In the written 
statement it was admitted that Khanna 
had been granted 16 days leave from 
March 1946 to April 9, 1946. He sub- 
sequently applied for extension of leave 
from April 10, 1946 to June 25, 1946. 
He was due back for duty on June 
26, 1946 but on expiry of that leave 
also he neither reported back for duty 
nor submitted any application for fur- 
ther extension of leave. He was con- 
sequently discharged from service with 
effect from July 15, 1946 in accord- 
ance with Article 229, Civil Service 
Regulations. Tt was claimed that 
under that regulation by which the 
civilians working in the Defence Esta- 
blishment were governed no notice of 
discharge was necessary. 

3. Mhe main issue which re- 
quired determination was whether the 
order of discharge or dismissal of 
Khanna was wrong, invalid and ultra 
vires. It was found that Section 240 
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(1} of the Government of India Act 
had not been complied with inasmuch 
as Khanna had been discharged from 
service by an authority subordinate to 
that by which he had been appointed 


and that he had also not been afford-` 


ed a reasonable opportunity of show- 
ing cause against his discharge or re- 
moval in terms of Section 240 (3). The 
suit was held to be within time and 
a decree was granted by the trial 
Court that the discharge of Khanna 
from service was void and inoperative 
and that he continued to be in service 
of the Union of India. In the appeal 
of the respondent the Additional 
District Judge felt that it was very 
likely that Khanna had sent an appli- 
cation for extension of leave for the 
period beyond June 25, 1946 and his 
application somehow got mislaid in 
the office of the Engineer-in-Chie£ 
As he had not. been given any oppor- 
tunity to show cause against his pro- 
posed dismissal the view of the trial 
Judge was upheld and the decree was 
confirmed. 

4. When the matter was taken 
fn appeal to the High Court it was 
heard along with other appeals includ- 
ing the companion appeal (C. A. 
1719/67) of Lekh Raj Khurana the 
judgment in which has been delivered 
today. On the question of the appli- 


A.LRB. 
Civil Service Regulations. In Chaudri’s 


Compilation of these Regulations, 
Vol. 1, itis stated in Article 1 as 


follows:— 

(a) “These Regulations are intend- 
ed to. define the conditions under 
which salaries and leave and pension 
and other allowances, are earned by 
service in the Civil Departments and 


‘in what manner they are calculated. 


They do not deal otherwise than in- 
directly and incidentally with matters 
relating to recruitment, promotion, offi- 
cial duties, discipline or the like”. 

In Article 1 (b) it has been stated that 
the Regulations have been framed so 
as to embody all orders in force affect- 
ing the acting allowance, the leave 
allowance, the leave, the pension and 
the travelling allowance of officers, the 
condifions of whose service in respect 
of these matters are not defined by 
the Army and Marine Regulations. 
According to the respondent the case 
of Khanna fell under Article 229 of 
the Civil Services Regulations. This 
Article is as follows:— 

An Officer who remains absent 
after the end of his leave is entitled 
to no allowance for the period of 
such absence, and ceases tc have a lien 
on any appointment— 

(i) if his leave was furlough with- 
out medical certificate, —— immediately, 


eability of Article 311 of the Constitu- - and 


tion the High Court expressed the 
same view which has already been 
mentioned in the aforesaid judgment. 
It is, however, difficult to understand 
how Art. 311 could be applied to an 
order which was made prior to the com- 
ing into force of the Constitution. But 
in the judgment of the High Court 
it is stated that the suit of Khanna 
was based on breach of the rules (pre- 
sumably Civil Service Regulations) and 
not on Section 240 of the Government 
of India Act. It had been contended 
on his behalf that according to the 
rules a notice ought to have been 
issued to him to show cause against 
the proposed order of discharge. The 
High Court, however, held that the 
breach of any rule was not justiciable. 
In Lakh Raj Khuran’s case we have 
overruled that view and itis not 
possible to dispose of the matter on 
the ground that the breach of the rules 
was not justiciable. 

5. No rule appears fo have 
been specifically relied upon before 
the trial Court or the District Court. 
Our attention has been invited ta the 


(ii) if it was. furlough on medical 
certificate or vacation or privilege 
leave, — after a week. In the case 
of officers to whom exception (ii) 
under Article 251 applies the week 
commences from the fifteen days men- 
tioned therein”, 

It is pointed out that as the Officer 
concerned ceased to have a lien on any 
appointment in the circumstances of 
the case his discharge was almost auto- 
matic even though an order had to be 
made to that effect. If the case of 


the respondent is established that. 


Khanna remained absent after the end 
of the leave then in view of Article 
229 the order of discharge would be 
perfectly valid and legal. Now so far 
as the applicability of Section 240 of 
the Government of India Act is con- 
cerned that point was apparently not 
pressed before the High Court and it 
cannot be allowed to be raised now. 
No rule has been shown by which 


' Khanna was governed which contained 


the same requirements as are to be 
found in sub-sections (2) and (3) of 
the above section regarding the auth- 


a 
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ority which was competent to pass zhe 
order of discharge or the giving of a 
reasonable opportunity to show cause 
against the. action proposed to be taken. 
The order of discharge had been 
made in view of Article 229 of zhe 
Civil Service Regulations and no such 
requirements exist therein. 

6. As regards Article 229 of 
the Regulations even if it be assumed 
in favour of Khanna that he had sent 
his application in time for extension 
of leave supported by proper medical 


certificate, as is the evidence, he hav- - I 


ing died no declaration can now he 
made that he still continued to be in 
service. It is common ground that he 
was not a permanent employee and 
was holding a temporary post. All 
that he could, therefore, get was Jne 
month’s pay in lieu of notice under 
Article 352 of the Regulations. It is 
not disputed that the same had in 
fact been paid to him in 1951. 

T. The appeal thus fails and it 


is dismissed but in view of the əñ-` 


tire circumstances the parties are left 
to bear their own costs. 
Appeal dismissed. 


AIR 1971 SUPREME COURT 1087 
{V 58 C 222) 


(From: Bombay)* 
C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. 
Percy Rustomji Basta, Appeliant 
y oe State of Maharashtra, Respon- 
ent. 


Criminal Appeal No. 267 of 1368, 


D/- 16-3-1971. 
(A) Evidence Act (1872), Sec-ion 
24 — Section 24 is not a bar to 


admissibility in evidence of staten-ent 
made by a person to Customs Officer 
on summons issued under Section 108 
of Customs Act (X-Ref: Customs Act 
(1962), Section 108) — AIR 1970 SC 
940, Followed. (Para 23) 
Custom Officer making inawiry 
under Section 107 or Section 108 of 
Customs Act is not a police officer and 
person against whom inquiry is made 
is not an accused person. State- 
ment made by such person in that in- 
quiry is not' a statement made br a 

person accused of any offence. 
(Paras 17, 18) 


` (Criminal Appeal No. 244 of 1967, D/- 


26-9-1968 — Bom.) 
DO/DO/B381/71/SSG/M 
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(B) Customs Act (1962), Section 
108 (4) — Inquiry made by Customs 
Officer under Section 108 is deemed to 

a judicial proceeding within 
meaning of Sections 193 and 228 of 
Penal Code (X-Ref: Penal Code 
(1860), Sections 193, 228). (Para 21) 

If a person is summoned under 
Section 108 of Customs Act he is 
bound to appear and state the truth 
when giving evidence. If he does not 
answer he would render himself liable 
to be prosecuted under Section 228, 

. P. C. If, on the other hand, he 
answers and gives false evidence he 
would be liable to be prosecuted under 
Section 193, I. P. C. for giving false 
evidence in judicial inquiry. (Para 21) 

(C) Evidence Act (1872), S. 24 — 
Every threat, inducement or promise 
even though emanating from person in 
authority is not hit by Section 24. 

(Para 22) 

Where in inquiry in connection 
with smuggling of goods Customs Offi- 
cer told person summoned under Sec- 
tion 198 of Customs Act that law 


- required such person to tell truth and 


explained consequences of Section 193, 
I. P. C, such explanation by Customs 
Officer did not constitute threat under 
Section 24. That person had no basis 
for supposing that by making the 
statement he would gain any advant- 
age or avoid any evil with reference 
to the proceedings in respect of 
which an inquiry was being conduct- 
ed by the Customs Officers. 
(Paras 21, 22, 23) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 940 (V 57) 
= (1969) 2 SCR 461, Romesh 
Chandra Mehta v. State of 
West Bengal 12, 18 
(1970) AIR 1970 SC 1065 (V 57) 
= (1969) 2 SCR 613, Illias v. 
Collector of Customs, Madras 15 
Mr. A. S. R. Chari, Sr. Advo- 
cate, (Mr. R. Nagaratnam, Advocate, 
and M/s. Janendra Lal and B. R. 
Agarwal, Advocates of M/s. Gagrat 
and Co., with him), for Appellant; 
M/s. H. R. Khanna and B. D. Sharma, 
Advocates, for the Respondent. 


. The following Judgment of the 
Court was delivered by 
VAIDIALINGAM, J.s — This ap« 
peal by the first accused, on certificate, 
is directed against the judgment of the 
Bomaby High Court dated September 
26, 1968, in Criminal Appeal No 244 
of 1967 confirming his conviction and 
sentence passed against him by the 
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Presidency, Magistrate Mazgaon, Bom- 
bay for offences under S. 120-B, Indian 
Penal Code read with Section 135 of 
the Customs Act, 1962 (Act 52 of 1962) 
(hereinafter to be referred as the Act} 
and also under Section 135 of the Cus- 
toms Act in respect of the. articles 
claimed to have been recovered from 
his: possession. ` 

2 The short point that arises 
for consideration in this appeal is whe- 
ther Section 24 of the Evidence Act is 
‘a bar to the admissibility in evidence 
of the statement Ex. T given by the 
appellant to the Customs Officers on 
a summons issued to him under Sec- 
tion 108 of the Act. 

3. The appellant along with six 
others was charged under the sections 
mentioned above and after being found 
guilty was sentenced to undergo one 
years’s rigorous imprisonment and to 
pay a fine of Rs. 2,000/- for the 
charges under Section 120-B Indian 
Penal Code read with Section 135 of 
the Act. He was also sentenced to 
undergo one year’s rigorous imprison- 
ment and to pay a fine of Rs. 2,000/- 
for the charge under Section 135 of 
the Act. The sentences were direct- 
ed to run concurrently. In default 
of payment of fine, he was - also 
sentenced to undergo further rigor- 
ous imprisonment for the period 
mentioned in the judgment of. the 
Presidency Magistrate. 

4, The case against the ap- 
pellant was that he and several other 
persons entered into a conspiracy 
during the period from June, 1963 to 
the end of December, 1963 to smug- 
gle wrist watches and other luxury 
goods ‘such as nylon textiles, toilet 
requisites, playing cards, cigarette 
lighters, saffron, etc., from Dubai to 
India through Mechanised sailing 
vessel and land the said imported and 
smuggled goods surreptitiously at any 
coast near .Bombay and then to bring 
the smuggled goods to Bombay by 
Motor Vehicles. It was further alleg- 
ed that in pursuance to the said con- 
spiracy such articles were actually 
~- smuggled in the month of December, 
1963. ‘The various parts played by 
the appellant along with. the other 
accused had been given’ in the evi- 
dence of the prosecution witnesses. 
P. W. 19, Inspector in the Rummag- 
ing Division Town Intelligence in the 
Bombay Customs, on receipt of jin- 
formation in or about December 21, 
1963 about the smuggling of the 


A. I. R. 


in various 
govern smuggled 


goods conducted searches 
places and seized 
articles. 


5. During the pendency of the 
trial, the third and the fifth accused 
died and the second accused who was 
present for some later (sic) absconded 
necessitating separation of his trial. 
Some other accused could not be 
traced at all. . Therefore, the trial 
proceeded against the appellant and 
accused Nos. 4,6 and 7. It is noti 
necessary to refer to the pleas of ac- 
cused Nos. 4, 6 and 7 as they have 
been acquitted of all the charges by 
the Presidency ‘Magistrate. The ap- 
pellant had filed a lengthy written 
statement on October 24, 1966 deny- 
ing the charges levelled against him. 
He had stated that he was not in 
any manner concerned with any con- 
spiracy. He also denied that any arti- 


cles had been recovered by the Cus- | 


toms Officers from the houses men- 


-r 


tioned by them and stated that in 
any event he had nothing to do with 
any of’ those articles. He pleaded 
that his brother Cama was inimical 
towards him and that the latter in 
connivance with the Customs auth- 


against him making false allegations. 
The appellant alleged that -he . had 
Teft Bombay for Ajmer to pay. his 
respects to the Darga on December 
21, 1863 and returned to Bombay on 
January ‘2, 1964, when he was ap- 
prehended by the. Customs authorities 
and kept in detention, in the first 
instance, till January 7, 1964. Dur- 
ing this period of detention he was 
continuously harassed and interro- 
gated by P. Ws. 5 and 19 and forced 
to put his signature on January 7, 
1964 to a statement already got writ- 
ten and prepared by P. W. 5. He was 
threatened that if he did not put his 
signature on the said statement, his 
mother and another brother will be 
prosecuted. He further alleged that 
it was represented to-' him that the 
statement to which he was being ask- 
ed to put his signature was intended 
only to be used against the second 
accused and no part of it was meant 
to be used against him. It may. be 
stated at this stage that the ‘state- 
ment recorded from the appellant by 
P. Ws. 5 and 19, on January 7, 1964 


is Ex. X. The statement Tefers to | 


various matters concerning his rela- 
tionship with the other accused as 
well as his connection with several 


.orities had foisted this criminal case 
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articles which had been seized and 
which were the subject of the 
charges, . : 

6. We do not think it nezes- 
sary fo refer to Ex. T. in any gzeat 
detail nor to the various seizures of 
articles made by the Customs sutho- 
rities. It is enough to state thet the 
conviction of the. appellant. has keen 
substantially based on the confes- 
sional statement Ex. T. after finding 
independent corroboration furrished 
by other evidence on record in respect 
of the statements contained in Ex. T, 

T. Objections were taken to 
tħe admissibility in evidence of Ex. T. 
on the ground that it is hit by Arti- 
cle 20 (3) and Sections 24 and 25 of the 
Evidence Act. All these objections 
were overruled both by the Presidency 
Magistrate as well as the High Ccurt. 
The findings of the Presidency Magis- 
trate and accepted by the High Court 
are that Ex. T. is a voluntary state- 
ment and it was a true disclosure 
made by the appellant. The allegation 
of the appellant that he was forced to 


put his signature to Ex. T which had 


already been prepared by P. Vis. 5 
and 19 and that he was induced io put 
his signature on the representation 
that it will be used only agains? the 
second accused and not against the 
appellant, was rejected. The further 
findings are that Ex. T was a volun- 
tary statement made by the appelant 
and that his plea. that he was Kept 
under illegal detention from. January 
2, 1964 to January 7, 1964 was false. 
It has also been found that Ex. T is 
not hit either by Article 20 (3) or by 


Sections 24 and 25 of the Evidence 


Act. 

8. The only contention that has 
been raised before us by Mr. A. £. R. 
Chari, learned counsel for the appel- 
Tant is, that in view of Section 24 of 
the Evidence Act, Ex. T, the statament 
of the appellant recorded by the Cus- 
toms authorities under the Act, is not 
admissible in evidence at the trial for 
the offences in respect of whick the 
appellant was charged and tried His 
further contention is that as the con- 
viction has been based = substan~ 
tially on the statements con- 
tained in Ex. T, the conviction is ille- 
gal. The other contentions based on 
Article 20 (8) and Section 25 of the 
Evidence Act which were taken before 
the High Court have not been teken 
before us. In fact those contentions 


‘are no Jonger available to the appellant 
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in view of the decisions of this Court. : 
According to Mr. Chari when the state- 
ment Ex. T, was recorded by the Cus- 
toms officials, the appellant was in the 
position of an accused. It is in evi- 
dence that P. W., 5, who, recorded the 
statement warned the appellant that 
he was bound to state the truth as the 


officer was conducting a judicial pro- 


ceeding to which the provisions of Sec- 
tions 193 and 228, Indian Penal Code | 
apply. This, according to the learned 
counsel, amounts to a threat and as 
the statement Ex. T has been procur- 
ed on the basis of such a threat, it is 
inadmissible in evidence. 


9, On the other hand, Mr. H. 
R. Khanna, learned ccunsel for the 
State has referred us tc the findings 
recorded by the Presidency Magistrate 
and accepted by the High Court regard- 
ing voluntary nature oz Ex. T. The 
counsel also pointed out that the fact 
that P. W. 5, who recorded the state- 
ment Ex. T from the appellant, 
informed him that he was bound to 
speak the truth as it was a judicial 
proceeding to which Section 193, 
I. P. C. applies, does nct amount to 
any threat in law so as to attract Sec- 
tion 24 of the Evidence Act. 

9-A. We will now refer to the 
circumstances under which Ex. T was 
recorded as found by both the Courts. 
Consequent on information received by 
the Customs authorities, several raids 
were conducted .from December 21, 
1963. The appellant went to the Cus- 
toms House at about 8 A. M. on Janu- 
ary 7, 1964. By about 8.30 A. M. sum- 
mons under Section 108 of the Act was 
served on him. From 11.30 A. M. on- 
wards to about 8.30 P. M. the pro- 
cess of recording of the statement 
Ex. T. from the appellant continued 
excepting for a short break of about 
2} hours for lunch, tea and other re- 
quirements. The appellant was arrest- 
ed immediately after his statement Ex. 
T. was completed. The seizure of the 
entire contraband goods was complet- 
ed by about December 25, 1963. Though 
the attention of the appellant was 
drawn to sub-section (4) of Section 108 
of the Act, he was not informed or 
warned that his statement was likely 
to be used in the event of any pro- 
secution against him for the said of- 
fence. Undoubtedly Ex. T contained 
various incriminating facts regarding 
the complicity of the appellant with 
the offences alleged against him. The 
Inspector of Customs, P. W. 5, who 
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recorded the statement Ex. T. and 
P. W. 19, have both admitted that 
they questioned the. appellant till the 
statement Ex. T was finally com- 
pleted at 8.30 P, M. on January 7, 
1964. Both of them have also asserted 
that they had not given any threat or 
offered any inducement to the appel- 
lant before the statement Ex. T was 
made. 
drew the attention of the appellant to 
the last paragraph of the summons 
issued under Section 108 of the Act. 
In fact in Ex. T the appellant states 
that he had received summons No..3 of 
1964 dated January 7, 1964 issued to 
him under Section 108 of the Act. He 
has further stated that he had read 
the summons and that he had further 
understood that giving false evidence 
is an offence punishable under Sec- 
tion 193 of the Indian Penal Code. 
P. W. 5 has further deposed that he 
had explained to the appellant the 
provisions of Section 193, I. P. C. and 
that the statement was being record- 
ed as if he was in Court and that the 
appellant was bound to speak the 
truth and that if he made a false 
statement he would be prosecuted. 
Based upon these answers of P. W. 5, 
Mr. Chari, urged that it is clear that 
P. W. 5 has administered a threat to 
the appellant and it was in conse- 
quence of such a threat that the ap- 
pellant gave the statement Ex. T and 
thereby has placed himself in a grave 
jeopardy of action being taken against 
him under the Act. 


10. Before we refer to Sec- 
tion 24 of the Evidence Act, it is 
desirable to advert to the relevant 
provisions of the Customs Act. Sec- 
tions 107 and 108 are as follows: 

“Section 107. Power to examine 
persons— 

Any officer of customs empower- 
ed in this behalf by general or special 
order of the Collector of Customs 
may, during the course of any enquiry 
in connection with the smuggling of 
any goods,— 

(a) require any person to produce 
or deliver any document or thing 
relevant to the enquiry: 

(b) examine any person acquaint- 
ed with the facts and circumstances of 
the case. 

Section 108. Power to summon 
persons to give evidence and produce 
documents— 

(1) Any gazetted officer of cus- 
toms shall have power to summon any 


P. W. 5 has deposed that he 
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person whose attendanze he considers 
necessary either to give evidence or 
to produce a document or any other 
thing in any inquiry which such offi- 
cer is making in connection with the 
smuggling of any goods. 

(2) A summons tc produce docu- 
ment or other things may be for the 
production of certain specified docu- 
ments or things or for the production 
of all documents or things of a cer- 
tain description in the possession or 
under the control of the person 
summoned. 


(3) All persons so summoned shall 
be bound to attend either in person or 
by an authorised agent, as such offi- 
cer may direct; and all persons so 
summoned shall be bound to state the 


‘truth upon any subject respecting 


which they are examined or make 
statements and produce such docu- 
ments and other things as may be 
required: 

Provided that the exemption 
under Section 132 of the Code of Civil 
Procedure, 1908, shall be applicable 
to any requisition for attendance 
under this section. 

(4) Every such inquiry: as afore- 
said shall be deemed to be a judicial 
proceeding within the meaning of Sec- 
tion 193 and Section 228 of the Indian 
Penal Code”. 


11. Section 122 of the Act deals 
with confiscation of gocds and levy of 
penalty. Section 124 deals with the 


‘procedure to be adopted before order- 


ing the confiscation of any goods or 
imposing any penalty on any person, 
Section 135 deals with prosecution 
before a criminal! Court in the circum- 
stances mentioned in Clauses (a) and 
(b) and that prosecution is without 
prejudice to any action taken under 
the Act. . 


12. This Court had to consider 
in Romesh Chandra Mehta v. State of 
West Bengal, (1969) 2 SCR 461 = (AIR 
1970 SC 940) whether an officer of 
customs under the Sea Customs Act, 
1878 was a police officer and whether 
the statements made to him were hit 
by Art. 20 (3) of the Constitution and 
inadmissible in evidence under Sec- 
tion 25 of the Evidence Act. A fur- 
ther question also arose whether an 
officer of customs acting under the 
Act is in any event a police officer 
within the meaning of Section 25 of 
the Evidence Act and hence the con- 


fessional statements made to him wera - 


$ 


+ 
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inadmissible in evidence. After a 
consideration of the scheme of the 
Sea Customs Act, 1878, this Court held 
that a Customs Officer does not exer- 
cise, when enquiring into a suspected 
infringement of the Sea Customs Act, 
powers of investigation which a police 


officer may in investigating the com-, 


mission of an offence and that ke is 
invested with the power to erquire 
into infringements of the Act primari- 
ly for the purpose of adjudicating 
about forfeiture and penalty. Fur- 
ther it was held that the said officer 
has no power to investigate an ocfence 
triable by a Magistrate and that he 
can only make a complaint in writing 
before a competent Magistrate and 
hence Section 25 of the Evidenc2 Act 
has no application. It was further 
held that the steps taken by the Cus- 
toms Officer are for the purpose of 
holding an enquiry under the Sea 
Customs Act and for adiudging con- 
fiscation of goods dutiable or prohibit- 
ed and imposing penalties and that the 
Customs Officer does not at that stage 
accuse the person suspected of incring- 
ing the provisions of the Sea Cus- 
toms Act with the commission of any 
offence. Finally, it was held tkat a 
person examined under Section |71-A 
of the Sea Customs Act does not stand 
in the character of an accused person 
inasmuch as there is no formal accusa- 
tion made against him by any person 
at the time and hence any statement 
made by such a person to a Customs 
Officer is not hit by Article 20 (3) of 
the Constitution. 


13. The scheme of the Act was 
also considered in the said decision 
and some points of difference bezween 
the Act and the Sea Customs Act, 
1878 were noted. But notwithstand- 
ing the slight difference in the powers 
exercised by a Customs Officer under 
the Act, it was held that the Customs 
Officer under the Act is not a police 
officer within the meaning of Section 
25 of the Evidence Act. It was em- 
phasised that the proceedings taken by 
him are for the purpose of holdimg an 
enquiry into suspected cases of 
smuggling and that the Customs Off- 
cer is for all purposes an officer of the 
Revenue. It was laid down that as 
the Customs Officer under the Act is 
not a police officer, the Statement 
made before him by a person, who is 
arrested or against whom an enquiry 
is made, are not covered by Saction 
25 of the Evidence Act. It was 
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further laid down that until a com- 
plaint is filed before a Magistrate, the 
person against whom an enquiry is 
commenced under the Customs Act 
does not stand in the character of a 
person accused of an offence under 
Section 135. The discussion on this 
aspect is wound up by this Court as 
follows: 


"a... The Customs Officer even 
under the Act of 1962 continues to re- 
main a revenue officer primarily con- 
cerned with the detection of smuggling 
and enforcement and levy of proper 
duties and prevention of entry into 
India of dutiable goods without pay- 
ment of duty and of goods of which 
the entry is prohibited. He does not 
on that account become either a police 
officer, nor does the information con- 
veyed by him, when the person guilty 
of an infraction of the law is 
arrested, amount to making of an ac- 
cusation of an offence against the per- 
son so guilty of infraction. Even 
under the Act of 1962 a formal ac- 
cusation can only be deemed to be 
made when a complaint is made before 
@ Magistrate competent to try the 
person guilty of the infraction under 
Sees. 132, 133, 134 and 135 of the Act. 
Any statement made under Sections 
107 and 108 of the Customs Act by a 
person against whom an enquiry is 
made by a Customs Officer is not a 
statement made by a person accused of 
an offence”. 


14. From this decision it 
follows that a Customs Officer conduct- 
ing an'inquiry under Section 107 -or 
108 of the Act is not a police officer 
and the person against whom the 
inquiry is made is not n accused and 
the statement made by such a person 
in that inquiry “is not a statement 
made by a person accused of an of- 
fence.” 


15. The same position has been 
reiterated in the later case of Illias v. 
Collector of Customs, Madras, (1969) 
2 SCR 613 = (AIR 1970 SC 1065). 


16. Now coming to Section 24 
of tbe Evidence Act, it runs as follows: 

“Section 24: Confession caused 
by inducement, threat, or promise, 
when irrelevant in criminal proceed- 
ing: 

A confession made by an accused 
person is irrelevant in a criminal pro- 
ceeding, if the making of the confes- 
sion appears to the Court to have been 
caused by any inducement, threat or 
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promise having reference to the charge 
against the accused person, proceeding 
from a person in authority and suffi- 
cient, in the opinion of the Court, to 
give the accused person grounds which 
would appear to him reasonable for 


supposing that by making it he would 


gain any advantage or avoid any evil 
of a temporal nature in reference ` to 
the proceedings against him” 

17. To attract the provisions of 
this section, the following facts have 
to be established: 

(a) that the confession has-been 
made by an accused person to a per- 
son in authority; : 

- (b) that it must appear to the 
Court that the confession has been 
obtained by reason of any inducement, 
threat or promise proceeding from a 
person in authority; 

(ec) that the inducement, threat or 
promise must have reference to the 
charge against the accused person; and 

(d) the inducement, threat or pro- 
mise, must, in the opinion of the Court, 
be such that the accused in making 


the confession believed or supposed. 


that by making it he would gain any 
advantage or avoid any evil of tempo- 
ral nature in reference to the proceed~ 
ings against 

18. We have already pointed 
out that when the appellant appeared 
before the Customs Officers on the 
morning of January 7, 1964, he was 
served with a summons under Sec- 
tion 108 of the Act and that it was 
after the receipt of the summons, the 
appellant gave the statement Ex, T. 
From the decision in, (1969) 2 SCR 461 
= (AIR 1970 SC 940), it is clear that 
when an inquiry is being conducted 
under Section 108 of the Act, and a 
statement is given by a person against 
whom the inquiry is being held it “is 
not a statement made by a person 
accused of an offence and the person 
who gives the statement does not 
stand in the character of an accused 
person”. Therefore the first essen- 
tial fact to be established, to attract 
Section 24, referred to above is lacking 
in this case, as the appellant was not 
an ‘accused person’, 

19. We . have already stated 
that it has been found by both the 
Courts that the statement Ex. T is a 
voluntary statement made by the ap- 
pellant. Mr. Chari attempted to bring 
the statement Ex. T under Section 24 
of the Evidence Act because of P, W. 
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5 having informed the appellant that 
the statement was being recorded as 
if he was a Court and that the appel- 
lant was bound to speak the truth and 
that if any false statement is made, 
he would be prosecuted. P. W. 5 has 
also stated that he explained Section 
193, I. P. C. to the appellant. Accord- 
ing to the learned counsel this conduct 
of P. W. 5 clearly amounts to a threat 
being administered to the appellant. 
20. It is not in dispute that 
P. W. 5 who recorded the confession, 
is a person in authority within the 
meaning of Section 24 of the Evidence 
Act. But the question is whether, 
when P. W. 5 drew the attention of 
the appellant to the fact that the in- 


‘ quiry is a judicial proceeding to which 


Section 193, I. P. C. applies and that 
the appellant must speak the truth, it 
proceeding from a person in authority” 
under the section. 

. 21. We are not inclined to aca 
cept the contention of Mr. Chari that 
in the circumstances mentioned above 
any threat has proceeded from a per- 
son in authority to the appellant, in 
consequence of which the statement 

T was given, Section 108 of the 
Act gives power to a Customs Officer, 
of a gazetted rank to summon any per- 
son to give evidence in any inquiry 
in connection with the smuggling (of 
any goods. The inquiry made under 
this section is by virtue of sub-section 
(4) deemed to be a judicial proceed- 
ing within the meaning of Sections 193 
and 228 of the Indian Penal Code. A 
person summoned under Section 108 of 
the Act is bound to appear and state 
the truth when giving the evidence. 
If he does not answer he would render 
himself liable to be prosecuted under 
Section 228, I.F, C. If, on the other 
hand, he answers and gives false evi- 
dence, he would be liable to be pro- 
secuted under S5. 193, I. P. C. for giv- 
ing false evidence in a judicial pro- 


ceeding. In short, a person summon- 


ed under Section 108 of the Act is 
told by the statute itself that under 
threat of criminal prosecution he is 
bound to speak what he knows and 
state it truthfully. But it must be 
noted that a compulsion to speak the 
truth, even though it may amount to 
a threat, emanates in this case not 
recorded the 
statement, but from the provisions of 
the statute itself. What is necessary 


to constitute a threat under Section 


i 
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24 of the Evidence Act is that it must 
emanate from the pefson in authority. 
In the case before us there was no 
such threat emanating: from P. W. 5, 
who recorded the statement or P. W. 
19, who was guiding the proceedings. 
On the contrary the officers recording 


` ithe statement were only. doing tnreir . 


duty in bringing to the notice of the 
appellant the provisions of the statute. 
Even if P. W. 5 had not drawn the 
attention of the appellant to the fact 
that the inquiry conducted by him is 
deemed to be a judicial proceeding, to 
which Section 193, I. P. C. applies, the 
appellant was bound to speak the 
truth when summoned under Section 
108 of the Act with the added risk of 
being prosecuted, if he gave false evi- 
dence, 

22. Further, it is to he geen 
that it is not every threat, inducement 
or promise even emanating from the 
person in authority that is hit by Sec- 
tion 24 of the Evidence Act. In ozder 
to attract the bar, it has.to be such 
an inducement, threat or promise, 
which should lead the accused to sup- 
pose that “by making it he would zain 
any advantage or avoid any evil of 
temporal nature in reference to the 
proceedings against him”. In the case 
before us what is it that the appel- 
lant has been told? He has been 
told that the law requires him to tell 
the truth and if he does not tell the 
truth, he may be prosecuted under 
Section 193, I, P. C. for giving false 
evidence. This, we have held, does 
not constitute a threat under Sec 24 
of the Evidence Act. The plea of the 
appellant was that he was compelled 
to make the statement under the 
threat that otherwise his mother and 
another brother will be prosecuted. 
He has further stated that he was in- 
duced to make the statement on the 
belief that it will be used only against 
the second accused and not against 
him. These pleas of the appelant 
have been disbelieved by both the trial 
Court and the High Court. There-ore, 
it follows that even assuming that 
there was an inducement or threat, 
the appellant had no basis for 
supposing that by making the slate- 
ment he would gain any advartage 
or avoid any evil with reference tc the 
proceedings in respect of which an 
inquiry. was being conducted by the 
Customs Officers. Therefore, even on 
this ground also Section 24 of the Evi- 
dence Act has no application. 
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23. For all tħe above reasons 
we hold that by the the mere fact that 
the Customs Officer P. W. 5, who 
recorded the statement Ex. T, explain- 
ed the provisions of Section 193, 
I P. C. and informed the appellant 
that he was bound to tell the truth 
and that he is liable to be prosecut- 
ed if he made a false statement, there 
was no threat given to the appellant. 
We accordingly hold that Section 24 
of the Evidence Act has no applica- 
tion and the statement Ex. T was 
properly admitted in evidence in the 
trial of the appellant. Both the Courts 
have found that there is also indepen- . 
dent evidence to corroborate the truth 
of the statements in Ex. T. The ques- 
tion of admissibility of Ex. T in evi- 
dence, having been decided against the 
appellant, no other point has been 
argued before us. 

24, In the result, 
fails and is dismissed, : 

Appeal dismissed. 
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AIR 1971 SUPREME COURT 1093 
(V 58 C 2238) 
(From Calcutta: (1967) 71 Cal WN 926) 
J. C. SHAH, C. J., S. M. SIKRI, 
V. BHARGAVA, K. S. HEGDE, 
A. N. GROVER AND I. D. DUA, JJ. 
Union of India, Appellant v. Jyoti 


Prakash Mitter, Respondent. 


Civil Appeal No. 52 of 1968, D/- 
21-1-1971. 

(A) Constitution of India, Arti- 
cele 132 (1) — A single Judge of a 
High Court can grant a certificate 
under Article 132 (1) in very excep- 
tional cases where direct appeal to 
Supreme Court is necessary and in 
view of grave importance of case an 
early decision is required in publie 
interest. (Para 17) 

Where a single Judge of the High 
Court had granted a certificate under 
Article 132 (1) at the instance of the 
Union of India who had rot availed of 
its ordinary remedy by way of appeal 
under the Letters Patent and the res- 
pondent could not on the date of the 
impugned order of the President under 
Article 217 (3) be reinstated because 
he was on his own case more than 62 
years of age, it was held that the cer- 
tificate should not have been asked 
for or granted. The Supreme Court 


: however did not think fit to vacate 
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the certificate already. granted. 


(Para 17) 
(B) Constitution of India, Arti- 
ele 217 (3) — Where the President 


‘acting on the advice of Chief Justice 
of India expressly recorded that he ac- 
cepted that advice and that the age of 
the concerned Judge should be deter- 
mined according to a certain date of 
birth the decision is not open to 
challenge as not being his own deci- 
sion — (1967) 71 CWN 926, Reversed. 
(Para 19) 
(C) Constitution of India, Arti- 
cle 217 (3) — The mere fact that the 
President was assisted by machinery 
of Home Affairs Ministry in serving 
notices and receiving communications 
addressed to him cannot lead te infer- 
ence that he was guided by that 
Ministry in arriving at his decision 
particularly when no rules were fram- 
ed regarding inquiries under Art. 217 
(3) — (1967) 71 CWN 926, Reversed. 
(Para 21) 


Even in the matter of serving 
notice and asking for representation 
from a Judge of the High Court where 
a question as to his age is raised, the 
President’s Secretariat should ordinari- 
ty be the channel, that the President 
should have consultation with the 
Chief Justice of India as required by 
the Constitution and that there must 
be no interposition of any other body 
_ or authority. in the consultation be- 
tween the President and the Chief 
Justice of India. (Para 31) 


Any irregularity in procedure viz., 
sending the papers through the Home 
Minister and the Prime Minister who 
countersigned them as if it was an 
executive matter does not affect the 
validity of order of the President on 
ground that he was guided by the 
Home Minister or the Prime Minister. 

(Para 22) 


(D) Constitution of India, Arti 
ele 217 (3) — The sending of case 
papers and entire evidence to the 
Chief Justice and obtaining his advice 
fully comply with requirements of 
Article — Personal discussion with the 
Chief Justice is not at all a condi- 
iion precedent to a valid decision. 

(Para 23) 

(E) Constitution of India, Arti- 
ele 217 (3) — The President while 
determining age of a High Court 
Judge discharges judicial and not exe- 
cutive function — Though rules of 
natural justice have to be followed, 
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personal hearing jo concerned Judge is 
not obligatory. (Paras 24, 25) 


Normally, an opportunity for an 
oral hearing should be given to the 
Judge whose age is in question, and 
the question should be decided by the 
President on consideration of such 
materials as may be placed by the 
Judge concerned and the evidence 
against him after the same is disclos- 
ed to him. The President acting under 
Article 217 (3) performs a judicial 
function of grave importance under 
the scheme of our Constitution. He 
cannot act on the advice of his 
Ministers. (Para 31) 


Article 217 (3) does not guarantee 


-a right of personal hearing. Nor is 


a personal hearing a necessary inci- 
dent of rules of natural justice. 
Except in proceedings in Courts, a 
mere cenial of opportunity of making 
an oral representation will not, with- 
cut more, vitiate the proceeding. <A 
party likely to be affected by a deci- 
sion is entitled to know the evidence 
against him, and to have an opportu- 
nity of making a representation. He 
however cannot claim that an order 
made without affording him an oppor- 
tunity of a personal hearing is in- 
valid. The President while making 
an enquiry is not a Court and the 
giving of personal hearing is entirely 
discretionary. (Paras 24, 25) 
(F) Constitution of India, Article 
217 (3) — Order of President even 
though made final can be set aside by 
Court in appropriate cases though 
Court will not sit in appeal over order 
and wili not substitute its own 
opinion for that of President by weigh- 
ing the evidence before President. 
(Para 31) 
The Court can interfere with the 
order of the President where it ap- 
pears that it was passed on collateral 
considerations or the rules of natural 
justice were not observed, or that the 
President’s judgment was coloured by 
the advice or representation made by 
the executive or it was founded on no 
evidence. (Para 31) 


Cases Referred: Chronological Paras 
(1965) ATR 1965 SC 961 (V 52) 
= (1965) 2 SCR 53, Jyoti Prakash 
Mitter v. Hon’ble Mr. Justice 
Himansu Kumar Bose, Chief 
Justice, High Court, Calcutta 4 
(1964) AIR 1964 SC 1636 (V 51) 
= (1964) 1 SCA 347, Hon’ble 
Mr. Justice Himansu Kumar 
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“w 


Baa 


1971 


Bose, Chief Justice, High Court, 

Calcutta v. Jyoti Prakash Mitter 4 
(1962) 1962 AC 322, B. Surinder 

Singh Kanda v. Government of 

the Federation of Malaya 28 30 


Mr. Jagadish Swarup, Solictor 
General of India, (M/s. Ram Panjwani 
and S. P. Nayar, Advocates, with him), 
for Appellant; Respondent in perszn. 


The following Judgment of the 
Court was delivered by 


SHAH, C. J: — Jyoti Prakash Mit- 
ter-——hereinafter called ‘the respondent’ 
— was a candidate for the matricula- 
tion certificate examination of the 
Bihar University, held in April, 1318. 
In the Bihar Government Gazette de- 
claring him successful the age of the 
respondent was shown to be 16 y=zars 
3 months in April 1918. The reszon- 
dent offered himself as a candidate for 
admission to the Indian Civil Service 
at an examination held in 1923 by the 
United Kingdom Civil Service Com- 
mission. On that occasion he declared 
that his date of birth was December 
27, 1901. The respondent joined the 
High Court Bar at Calcutta in May 
1931. On February 11, 1949 the res- 
pondent was appointed as Additiznal 
Judge and on December 26, 1949 he 
was recommended for appointment as 
a permanent Judge. He then declzred 
that he was 45 years of age. 


2. In 1956 the Government of 
India collected information relatin= to 
the educational and other qualifications 
of the Judges of the High Courts and 
their respective dates of birth. The 
declaration made by the responcent 
that his date of birth was December 
27, 1904 was accepted. The Gov=rn- 
ment of India having received iror- 
mation that the true date of birt: of 
the respondent was December 27, 1901 
commenced an enquiry. On April 17, 
1959 the Chief Justice of the Eigh 
Court of Calcutta asked the rescon- 
dent to make a formal statement relat- 
ing to his date of birth, On May 27, 
1959 the respondent wrote to the Cnrief 
Justice of the High Court, Calcutta 


that his age entered in the matricula- 


tion certificate was incorrect, and that 
he was shown to be three years cder 
than he actually was, because a [rue 
declaration of his age would have pre- 
vented him from appearing for the 
matriculation examination in 1918. The 
respondent also tendered an afficavit 
of one Panchakari Banerjee that the 
question of his age was discussed vith 
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Sir Arthur Trevor Harries who was in 
1949 the Chief Justice of the High 
Court of Calcutta. 


3. A suggestion made by the 
Chief Minister of West Bengal that the 
respondent may agree to abide by the 
decision of the Chief Justice of India 
on the question of his true date of birth 
was not accepted. by-him. The res- 
pondent, also did not furnish any mate- 
rial in support of his case that he was 
born in December, 1904. By order 
dated May 15, 1961 the President of 
India on the recommendation of the 
Minister of Home Affairs directed 
that the age of the respondent be 
determined on the basis of the date 
of birth declared in the matriculation 
certificate. 


4, The respondent then moved 
a petition in the High Court of 
Punjab at Delhi for a declaration that 
he was entitled to hold office till 
December 27, 1964 and for a writ of 
mandamus restraining the Union of 
India from giving effect to the order 
of the President. The petition was 
dismissed. The respondent then filed 
a petition on January 2, 1962 in the 
High Court of Calcutta impleading 
the Chief Justice of the High Court 
of Calcutta as a partv respondent pray- 
ing for an order directing the Chief 
Justice to treat him as continuing in 
office till December 27, 1964 and “to 
assign judicial work” to him. He urg- 
ed that the decision of the Govern- 
ment of India in pursuance of which 
the Chief Justice of the High Court 
had acted was “illegal, arbitrary and 
unconstitutional” and that the Chief 
Justice had no jurisdiction to act. upon 
tha; decision. That petition was dis- 
missed in limine. But a Special Bench 
of the High Court in appeal filed by 
the respondent directed that rule nisi 
be issued. This Court dismissed an 
appeal against the order of the High 
Court: Hon'ble Mr. Justice Himansu 


Kumar Bose, Chief Justice, High 
Court, Caleutta v. Jyoti Prakash 
Mitter, AIR 1964 SC 1635. A Special 


Bench of five Judges of the Calcutta 
High Court then heard the petition. 
The petition filed by the respondent 
was ordered to be dismissed and the 
rule. was discharged. This Court in 
appeal against the order of the High 
Court: Jyoti Prakash Mitter v. 
Hon’ble Mr, Justice Himansu Kumar 
Bose, Chief Justice, High Court, 
Caleutta, (1965) 2 SCR 53 = (AIR 


1965 SC 961) gave certain directions. 
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To appreciate the reasons for making 
those directions it is necessary to take 
into account certain developments. 


5. When the appeal was pend- 
ing in this Court, Article 217 of the 
Constitution was amended by the Con- 
stitution (Fifteenth Amendment) Act, 
1963 and Clause (3) was added thereto 
to the following effect with retrospec- 
tive effect: 


“Tf any E N arises as ; to the 

age of a Judge of a Higħ Court, the 
question shall be decided by the Pre- 
sident after consultation with the Chief 
. Justice of India and: the decision of 
the President shall be final”. 
Clause (1) of Article 217 was also 
amended by the Constitution (Fifteenth 
Amendment) Act, 1963, with effect 
from October 5, 1963 and the age of 
superannuation ‘of Judges of the High 
Court was fixed at sixty-two years. 


6. This Court held that Clause 
(8) of Article 217 having retrospective 
operation, validity of the order passed 
by the President must be adjudged in 
the light of Clause (3) of Article 217 
and since the Ministry of Home Affairs 
had placed the file before the Presi- 
dent in accordance with the rules of 
business, the procedure could not be 
assimilated to the requirements of 
Article 217 (3). The Court observed: 


“The question concerning the age 
of the appellant (respondent herein) 
on which a decision was reached by 
the President on May 15, 1961, affects 
the appellant -in a very serious 
manner; and so, we think considera- 
tions of natural justice and fair-play 
require that before this question is 
determined by the President, the ap- 
pellant should be given a chance to 
adduce his evidence. That is why we 
think that, on the whole, it would not 
be possible to accept the Attorney- 
General’s contention that the order 
passed by the President on May 15, 
1961, can be treated as a decision 
within the meaning of Article 217 (8). 
We ought to make it clear that in 
dealing with the grievance of the ap- 


pellant that his evidence was not 


before the President at the relevant 
time, we are not prepared to hold that 
his failure or refusal to produce evi- 
dence at that stage should be judged 
in the light of the retrospective opera- 
tion of Article 217 (3); such a consi- 
deration would be totally inconsistent 
with the concept of fair-play and 
natural justice which ought to govern 


A.I. R. 


the enquiry contemplated by Arti- 
cle 217 (8); 
and that: 

“The appellant has contended 
before us that if we hold that the 
impugned decision cf the President 
does not amount to a decision under 
Article 217 (3): he is entitled to have 
a formal decision of the President in 
terms of the. said provision. The 
Attorney-General has conceded that 


this contention of the appellant is 


well founded. He, therefore, stated to 
us on behalf of the Union of India 
that in case our decision on the main 
point is rendered against the Union of 
India, the Union of India will place 
the matter before the President within 
a fortnight after the pronouncement 
of our judgment inviting him to decide 
the question about the appellant’s age 
under Article 217 (3). Both parties 
have agreed before us that in case the 
decision -of the President is in favour 
of the appellant, the appellant will be 
entitled to claim that he has continued 
to be a Judge notwithstanding the 
order passed by the Chief Justice of 
the Caleutta High Court and will con- 
tinue to be a Judge until he attains 
the age of superannuation”. 


T.. Thereafter the President of 
India directed the Secretary, Ministry 
of Home Affairs, to call upon the res- 
pondent to “make such representation 
as he may wish to make in the matter 
and produce such evidence as he may 
desire to produce in support. of his 
claim that his correct age should be 
determined on the basis of his date 
oo being taken as December 27, 
Justice of India by .order dated 
September 29, 1965, determined the 
date of birth of the respondent as 
December 27, 1901. 


8. The legality ‘of the proce- 
dure followed by the President in 
making the order is challenged by the 
respondent. It is, therefore, necessary 
to set out in some detail the various 
steps taken before passing that order. 
On November 17, 1964 the Secretary 
of the Ministry of Home Affairs drew 
up a note tracing the history of the 
litigation upto the decision of this 
Court, and invited the President to 
determine the age of the respondent 
under Article 217 (3). The note of 
the Secretary was submitted to the 
President through the Minister of 
Home Affairs and the Prime Minister. 
On November 21, 1964 the President 


and after consulting the Chief 


yy 


or 
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signed an order calling upon the res- 
pondent to make such representation 
as he may wish to make in the matter 
and to produce such evidence as he 
may desire. The respondent submit- 
ted his representation on December 7, 


_ 1964 and annexed therewith phozostať 


copies of two documents, an almanac 
and a horoscope on which he relied 
and certain affidavits. By his for- 
warding letter the respondent prayed 
for an oral hearing before the Presi- 
dent to enable him “to adduce his 
evidence and to produce in or-ginal 
the documents in the Annexures and 
to make submissions in support of his 
case”. The respondent repeated his 
request for oral hearing by a letter 
addressed to tħe Secretary to the 
President on the same 
December 9, 1964 tħe Secretary to the 
Ministry of Home Affairs wrote to 
the respondent asking him to send the 
original documents copies of which 
were annexures to his represenzation 
to enable him (Secretary) to place 
them before the President. On the 
same date, the Secretary to the Mini- 
stry of Home Affairs ‘also supplied 
to the respondent a copy of his note 
dated November 17, 1964, seeking the 
determination of the President, and 
copy of the President’s directive dated 
November 21, 1964. After receiving 
the copies the respondent by letter 
dated December 10, 1964 submitted an 
additional representation. On the same 
date the respondent submitted to the 
Secretary, Ministry of Home Affairs, 
documents in original relied upon by 
him in his representation. On Decem- 
ber 14, 1964 the respondent addressed 
a letter to the Secretary to the Presi- 
dent, forwarding a copy of his addi- 
tional representation, with a request 
that representation together with the 
original documents, which he had 
handed over to the Ministry of Home 
Affairs, be called for from that Mini- 
stry and be placed before the Presi- 
dent. On December 21, 1964 the Se- 
cretary, Ministry of Home Affairs sent 
a reply to the letter directing tha res- 
pondent to send all the evidence that 
he desired to rely upon and inform- 
ing him that no oral evidence of wit- 
nesses will be received, the respcndent 
being free to submit affidavits 02 wit- 
nesses, Referring to his request for 
personal hearing it was stated in the 
letter that the President will decide 
after considering the evidence produc- 
ed by the respondent whether any per- 


day. On- 


Union of India v. Jyoti Prakash (Shah C. J.) [Pr. 8] S. C. 1097 


sonal hearing would be necessary, and 
that’ “should he decide that you should 
be heard in person, you will be inform- 
ed in due course’. On December 31, 
1964 the originals of the horoscope and 
the almanac submitted by the respon- 
dent were sent to the Director of the 
Central Forensic Institute, Calcutta by 
the Ministry of Home Affairs with the 
request thaf the horoscope and the 
entry in ink in the margin of the alma- 
nac be examined “with a view to 
determine its genuineness with parti- 
cular reference to the age of the paper 
on which the horoscope had been pre- 
pared; the age of the ink used; and 


‘the age of the writing “with a similar 


report as to the genuineness of the 
entry in ink in the almanac. On Janu- 
ary 4, 1965 the respondent submitted 
four additional affidavits including his 
own affidavit affirming that the writ- 
ing on the margin of the almanac 
against the date 12 Paus, 1311 B. S., 
was that of his maternel uncle, J adu- 
nath Bose, who had died when he the 
respondent was a student of Oxford. 
By his Jetter dated February 3, 1965 
addressed to the Secretary, Ministry 
of Home Affairs, the respondent pro- 
tested against the reference of the 
documents to the expert, contending 
that the documents were obtained 
from him on the representation that 
they “were required to be placed 
before the President.” The respondent 
demanded that he be supplied a copy 
of the order of the President by which 
such reference to the expert had been 
made and also copies of the corres- 
pondence between the Home Ministry 
and the forensic expert. He also 
requested that the originals of the 
documents be returned to him so that 
he might have them examined by an 
independent expert, who would, after 
his examination, give evidence as to 
his opinion, by affadavit or otherwise. 
In reply to that letter, the Secretary, 
Ministry of Home Affairs wrote that 
the procedure to be followed and the 
opportunities to be given to the res- 
pondent depended entirely upon the 
discretion of the President and the 
question of returning the documents 
produced by the respondent before 
determination of the matter, pending 
before the President, did not arise at 
that stage. The respordent was also 
informed that the question whether he 
should have an opportunity of filing 
expert evidence will be considered in 
due course. He was also informed that 
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the respondent will be given an 
opportunity to put forward his case 
about the evidentiary value of the 
documents produced by him and any 
decision thereon would be arrived at 
by the President after affording him 
reasonable opportunities in that behalf. 


9. There was some correspond- 
‘ence between the Director of the Cen- 
tral Forensic Institute, Calcutta and 
the Ministry of Home Affairs. The 
Commandant of the Institute opined 
that it was “extremely difficult to 
solve dating problems in a completely 
satisfactory manner”. He initially 
sought instructions whether he was at 
liberty to deface or mutilate the 
documents, because the “test required 
could not be made without extracting 
parts of the documents, but later 
wrote that the mutilation of docu- 
ments by the chemical test was not 
desirable and moreover that by such 
application it would not be possible to 
give an absolute date to the docu- 
ment. Thereafter the Director report- 
ed on a “limited examination” that 
could be carried out that it was not 
possible to give any opinion relating 
to the age of the ink writing on the 
almanac”, but in his view the horo- 
scope could not have been written 
earlier than 1909, because the paper 
on which it was written contained 
bamboo pulp which was not brought 
into the use by the Titaghur Mills in 
the manufacture of paper before 1912, 
The Director said nothing about the 
age of the ink in which the horo- 
scope had been written. 

10. After consultations þe- 
tween the Ministry of Home Affairs 
and the Ministry of Law, the Home 
Ministry sent certain old writings of 
the year 1904, 1949, 1950 and 1959, and 
requested the Director to determine 
the age of the writing of the disputed 
horoscope and marginal note in the 
almanac by comparison. The Director 
on April 17, 1965 wrote that it “was 
impossible to give any definite opinion 
by such comparisons particularly 
when the comparison writings were 
not made with the same ink on similar 
paper and not stored under the same 
conditions as the documents under 
examination”, and that it "will not be 
possible for a document expert, how- 
ever reputed he might be, anywhere 
in the world, to give any definite 
opinion on the probable date of the 
horoscope and the ink writing in the 
margin of the almanac”. 


ALR 


11. After receiving the second 
report from the Director, the Ministry 
of Law raised.the question about the 
opportunity to be given to the respon- 
dent before the President in the en- 
quiry for determining the age of the 
respondent under Article 217 (3). It 
was then decided to refer the ques- 
tion to the Chief Justice of India for 

is advice. On July 24, 1965- the 
Chief Justice of India advised the 
President about the procedure to be 
adopted in the determination of the 
age of the respondent. Thereafter 
pursuant to a suggestion made by the 
Law Minister, the Ministry of Home 
Affairs wrote to the respondent on 
July 31, 1965 requiring him to state 
the date or year of the horoscope. The 
respondent by his letter dated August 
4, 1965, stated that it was not possible 
for him to give definitely the date or 
year of the horoscope but he asserted 
that it was at least in existence in 
the year 1921 when it was consulted 
on the oceasion of his marriage. On 
February 23, 1965 the respondent 
addressed a telegram to the President 
requesting that an early decision of 
the question of his age may be reach- 
ed. On March 15, 1965 he addressed 
another telegram to the President 
requesting leave to produce other 
documentary evidence which he claim- 
ed may be available in East Pakistan, 
but sometime thereafter he informed 
the Secretary, Ministry of Home 
Affairs, that owing to lack of co- 
operation on the part of the people in 
East Pakistan it was not possible to 
get the evidence which was mention- 
ed in his letter to the President and 
that he must content himself with the 
evidence he had already produced and 
which in his view was “overwhelm- 
ing”. He further stated: 


“You can, therefore, take it that 
I have no further evidence to produce 
on the subject of my age, unless I 
am driven to call an expert or experts 
as indicated by me in my letter to 
you, dated 3rd February, 1965”. 
On August 13, 1965, copies of the 
reports of the Director of the Forensic 
Science Laboratory were forwarded by 
the Home Secretary to the respondent 
with a forwarding letter by which the 
respondent was informed that if he 
had any comments to make on the 
opinion expressed by the Director they 
may be submitted and that if the res- 
pondent desired he may also adduce 


evidence in rebuttal in the form of ex: 


ry 


fa 
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pert opinion supported by proper affi- 
davit, and that the comments, evidence 
and affidavits, if any, may be sent 
within one month of the letter. On 
receipt of the letter of the Home 
Secretary the respondent sent a tele- 
fram addressed to the Home Secretary 
on September 1, 1965, praying that the 
President may call for all papers and 
documents, if not already sent for and 
grant him an audience, “if at all reces- 
sary”. The respondent also wrote a 


- letter on that day submitting thet the 


evidence tendered by him was “con- 
clusive” -and there was no question of 
adducing any further evidence or any 
evidence in rebuttal. He also sub- 
mitted that the entry in the Bihar and 
Orissa Gazette (declaring him sucess- 
ful at the matriculation examination) 
was .erroneous and concluded the 
letter that all relevant documents be 
placed before the President, anc that 
the President “may be graciously 
pleased to grant “him” an aucience 
for the purpose of deciding the ques- 
tion of his age”. 

12, The file of the responient’s 
case was then submitted to the Presi- 
dent. On September 16, 196& the 
President referred the matter tc the 
Chief Justice of India asking him for 
his advice. On September 28, 1965 
the Chief Justice recommendec. that 
the age of the respondent be decided 
on the basis that the respondeni was 
born on December 27, 1901. The 
Chief Justice set out in detail all the 
evidence including the reports cf Dr. 
Iyengar, Director of the Central 
Forensic Science Laboratory, Calcutta 
bearing on the dispute as to the true 
date of birth of the respondent. The 
therzafter 
observed: 

e sogeatoesee the question which the 
President has to decide is whether the 
date of Mr. Mitter’s birth mencioned 
on the oceasions when he appeared 
for the Matriculation Examinaticn as 
well as for the Indian Civil Service 
Examination, is incorrect; and that 
would naturally turn upon whether it 
is shown that the entry in ink cn the 
margin of the almanac- showing that 
Mr. Mitter was born on 27-12-1904, 
was contemporaneously made and is 


‘correct as alleged by him. The horo-. 


scope on which Mr. Mitter relies, 
refers to the date and time of his 
birth: but that does not help Mr. 
Mitter very much, because it is 
obviously based upon information 
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given to Jyotish-Sastri Shri Jogesh 
Chandra Deba Sarma on the basis of 
the entry in the almanac. I have care- 
fully considered the reports made by 
Dr. Iyengar, the comments on them 
made by Mr. Mitter, the affidavits on 
which Mr. Mitter relies, and the 
almanac and the horoscope on which 
he bases his case. I have also taken 
into account all the other relevant 
facts relating to the past history of 
this dispute, the conduct of Mr. Mitter, 
the grounds on which he challenged 
the earlier orders passed in this 
matter, and I have come to the con- ' 
clusion that it is not shown satisfac- 
torily that the entry in the ink on 
the margin of the almanac was made 
contemporaneously and is correct as 
alleged by Mr. Mitter. I am, there- 
fore, unable to accept his case that the 
date of his birth which was shown at 
the time when he. appeared for the 
Matriculation Examination as well as 


for the I. Examination “was 
exaggerated”. 
I would, therefore, advise the 


President to hold that Mr. Mitter has 
failed to show that he was born on 
27-12-1904 and not on 27-12-1901: and 
that the question about his age should 
be decided on the basis that he was 
born on 27-12-1901". 

The file containing the advice was then 
returned to the President. It appears 
however that after the file was receiv- 
ed in the Presidents Secretariat, it 
was sent to the Secretary, Ministry of 
Home Affairs for putting it up before 
the Home Minister before submitting 
it to the President. The Home Secre- 
tary on September 29, 1965 put up the 
matter before the Home Minister with 
the following endorsement: 

“A summary of the case will be 
found at slip ‘Z’. The Chief Justice 
of India has offered his advice in his 
minute .....eccee. after going into the- 
relevant material. E. M. (Home 
Minister) may recommend to the Pre- 
sident that the age of Sri J, P. 
Mitter may be determined in accord- 
ance with the advice of the Chief 
Justice of India”. 

The Home Minister and the Prime 
Minister countersigned that endorse- 
ment. The file. was then placed before 
the President on the same day i e, 
September 29, 1965. The President 
recorded his decision that he accepted 
"the advice tendered by the Chief 
Justice of India and “decided” that the 
age of Sri Jyoti Prakash Mitter should 
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be determined on the basis that he 
was born on the _ twenty-seventh 
December nineteen hundred and one” 


13. The Secretary, Ministry of 
Home Affairs communicated the deci- 
sion of the President to the respon- 
dent. On October 15, 1965 the res- 
pondent addressed a letter to the 
President praying that the decision 
which had been made without afford- 
ing him an audience should be re- 
opened and that he should be granted 
an audience in the presence of the 
. Chief Justice of India and a represen- 
tative of the Home Ministry. The 
Home Secretary informed the respon- 
dent that the President's decision was 
final and could not be reopened. He 
also pointed out that though the res- 
pondent was offered the opportunity 
of commenting on the opinion of the 
Government expert, he — the respon- 
dent — had by his letter of Septem- 
ber 1, 1965 declined that offer. 


14, On August 3, 1966 the res- 
pondent moved the petition out of 
which this appeal arises. claiming a 
writ in the nature of mandamus com- 
manding the Union of India (i) to act 
and proceed in accordance with law, 
(ii) to rescind, recall and withdraw 
the purported decision of the Presi- 


dent conveyed to him by the Secre- - 


tary to the Government of India in 
his letter dated October 13,.1965 and 
(iii) to forbear from giving effect or 
further effect to the purported 
decision of the President. 

15. The petition was heard by 
D. D. Basu, J. After an elaborate dis- 
cussion of the history of the dispute 
and decisions of the Courts in India 
and abroad, under diverse heads, the 
learned Judge concluded: 

that “vu... the impugned order 
of the President, the purport of which 
was communicated to the petitioner 
(respondent) by the letter of the Home 
Secretary, dated 13-10-65 is not a ‘de- 
cision’ of the President in term of 
Article 217 (3), because— 


A. Whether the function is quasi- 
judicial or administrative he acted as 
recommended by the Home Minister 
and the Prime Minister, who are ex- 
traneous to the function under Arti- 
cle 217 (3); 

B. The function being quasi-judicial 

(i) the President was not given 
sufficient time and. opportunity to ex- 
ercise his independent judgment on 
the question before him; 
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(ii) the petitioner was not given 
a personal hearing before the Pres- 
dent, as called for by the circumstances 
of the case, 


C. The jurisdiction of this Court to 


interfere on the above grounds is not’ 


barred by the finality clause under 
Article 217 (3).” 


He directed the Union of India not to 
give effect to the order of the Presi- 
dent as communicated by the letter of 
the Home Secretary dated October 13, 
1965. The learned Judge observed 
that the Union of India may, if so 
advised, place, the matter before the 
President again, within two months 
from the date of the judgment, inviting 
him to decide the age of the respon- 
dent in accordance with Article 217 (3). 


16. On behalf of the Union of 
India a prayer for a certificate under 
Article 132 (1) of the Constitution was 
made. Observing that the case involv~ 
ae a substantial question of law as to 

2 interpretation of Article 217 (3) of 
the Constitution, D. D. Basu, J grant< 
ed the certificate prayed for under 
Article 132 (1) of the Constitution, 


.Tkis appeal is filed pursuant to that 


certificate, 


17. Under Article 132 (1) of 
the Constitution an appeal lies to the 
Supreme Court from any judgment, 
decree or final order of a High Court, 
whether in a civil, criminal or other 
proceedings, if the High Court certifi- 
es that -the case involves a substan- 
tial question of Jaw as to the interpre- 
tation of the Constitution. A single 
Judge of the High Court may in ap- 
propriate cases certify that the case 
involves a substantial question of law 
as to the interpretation of the Consti- 
tution. But such a certificate is 
intended to be given in very excep- 
tional cases where a direct appeal is 
necessary and in view of the grave 
importance of the case an early deci- 
sion of the case must in the larger 
interest of the public or similar rea- 
sons be reached. This case was not 
one in which a certificate should have 
been asked for or granted. Against 
the decision of the Iearned Judge, an 
appeal lay to a Division- Bench of the 


. High Court under the Letters Patent 


and no reason was suggested for not 
moving the High Court. The order of 
the President was made in 1961. ‘The 
respondent could not on the date of 


‘the order be reinstated because he 


iias 
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ifudgment to the Chief Justice. 


was even on his case more than 62 
years.of age. Since, however, a certi- 
ficate was.asked for on behalf of the 
Union of India and has been given, 
we have not thought it necessary to 
vacate the certificate and to ask the 
Union to have resort to the normal 
remedy of an appeal to the High 
Court. 


18. Article 217 (3) incorperat- 
ed by the Fifteenth Amendment Act in 
the Constitution was given retrosjec- 
tive effect from January 26, 1950. On 
that account all questions arising as 
to the age of a Judge of the High 
Court had to be decided by the Presi- 
dent after consultation with the Chief 
Justice of India. A dispute relating to 
the age of the respondent who was a 
Judge of a High Court in India was 
raised and the President of India efter 
consultation with the Chief Justice of 
India decided that question. Normally 
judicial pawer must be exercisec by 
the authority in whom that power is 
vested. But under Article 217 (3) 
power to decide the question as ta the 
age of a Judge of the High Court. has 
to be exercised after consultation with 
the Chief Justice of India. 


19. There is no substance in 


‘the contention of the respondent, whe 


argued his case personally that the 
decision was in truth rendered by the 
Chief Justice of India and not by the 
President. The President has express- 
ly recorded that he accepted the 
advice tendered by the Chief Justice 
of India and that he decided that the 
age of the respondent be determined 
on the basis that the respondent was 
born on the twenty-seventh December 
nineteen hundred and one. The Presi- 
dent acted on the advice of the Chief 
Justice; he’ did not surrender his 
The 
order of the President is not oper -to 
challenge on the ground that he did 
not reach his own conclusion. 


20. It was then urged that in 
rendering his decision there was no 
consultation between the President and 
the Chief Justice as required by the 
Constitution; that the President was 
guided. by the Minister of Eome 
Affairs and by the Prime Miniter; 
that the President did not apply his 
mind to the evidence in the case; that 
it was obligatory upon the President 
to grant to the respondent an oral 
hearing and since he did not dc so 
the order was liable to be declared 
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invalid; that in any case the respon- 
dent had requested on several oc- 
casions that an opportunity be given 
to him of an oral hearing before decid- 
ing the case and that the case wag 
otherwise one in which an oral hearing 
should have been given; that the exe- 
cutive was closely associated with the 
President in making the order, since 
the notice to the respondent was 
issued through the. Ministry of Home 
Affairs, and the papers were sent by 
the Chief Justice of India to the Pre- 
sident but were diverted by the Secre- 
tary to the President to the Ministry 
of Home Affairs and after they were 
received with the advice of the Chief 
Justice of India they were considered 
by the Minister of Home Affairs and 
the Prime Minister and it was only 
after they assented to the advice of the 
Chief Justice of India that the papers 
were submitted to the President; and 
that the part played “by the Chief 
Justice of India was contrary to alk 
principles of natural justice”. 

s 2i: We do not propose to deal 
with those contentions in the sequence 
in which they were urged before us 
for many of those contentions overlap. 
It is true that the notice requiring the 


‘respondent to show cause was issued 


pursuant to the papers being submit- 
ted to the President and the notice 
was in fact sent by the Secretary to 
the Ministry of Home Affairs. But we 
do not think that because the Presi 
dent was assisted by the machinery of 
the Ministry of Home Affairs in serv- 





under Article 217 (3). 
first case which arose in which the 


steps in regard to enquiries to be 
made under Article 217 (3). 


22. After the Chief Justice of 
India sent the file of papers with his 
advice to the President, the papers 
were not immediately submitted to the 
President but were sent to the Mini- 
stry of Home Affairs. The Seere- 
tary recorded a note requesting the 
Minister of Home Affairs to re- 
commend to the President that the age 
of the respondent may be determined 
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in accordance with the advice of the 
Chief Justice of India. The Minister 
for Home Affairs and then the Prime 
Minister placed their initials below the 
note. There is nothing in the order 
that the Minister for Home Affairs 
‘acted upon the request made by the 
Secretary: he merely countersigned 
the papers and sent. them to the 
Prime Minister who also countersign- 
ed the note. The argument that the 
Home Minister and the Prime Minister 
signified their assent and thereafter 
the President acted as if he was exer- 
cising the executive authority on the 
advice of his Ministers has no force. 
There is no reason to think that the 
Minister for Home Affairs or the 
Prime Minister acted in pursuance of 
the request made by the Secretary. 
There is again nothing in the order of 


the President which may suggest that. 


he was swayed by anything which the 
Secretary to the Ministry of Home 
Affairs had noted or by the signatures 
of the Minister for Home Affairs or 
the Prime Minister. The terms of the 
order of the President are clear: they 
show that the President was acting on 
the advice of the Chief Justice of 
India and that he decided the age of 
the respondent on that basis. Any 
irregularity in the procedure followed 
by the Secretary to the President and 
the Secretary, Ministry of Home 
Affairs, in sending the papers through 
the Minister of Home Affairs and the 
Prime Minister as if the matter dealt 
with was executive in character, does 
mot, in our judgment, affect the vali- 
dity of the order made by the Presi- 
dent or vitiate it on the ground that 
he was guided by the Minister for 
Home Affairs or by the Prime 
‘Minister. : 


23. The argument that there 
was no consultation between the 
Chief Justice of India and the Presi- 
dent is also without substance. Con- 
sultation contemplated by the Con- 
stitution is not a dialogue. Under 
Article 217 (3) the President is requir- 
ed to consult the Chief Justice of 
India before determining the question 
as to the age of a Judge of the High 
Court. The President must before 
deciding the age of a Judge under 
Article 217 (3) obtain the advice of the 
Chief Justice of India. For obtaining 
that advice the President undoubtedly 
must make available all the evidence 
in his possession to the Chief Justice 
ef India. The Chief Justice has to 
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submit his advice to ihe President on 
that evidence. It is not a condition of 
the validity of the decision by the} - 
President that the President and the 
Chief -Justice should meet and discuss 
across a table the pros and cons of 
the proposed action, or the value to 
be attached to any piece of evidence 
laid before the President and made 
available to the Chief Justice. The 
procedure follewed ir the present case 
cf sending to the Chief Justice of India 
the file of papers relating to the evi- 
dence against the respondent and in 
his favour, and of ob.aining his advice 
fully complied with -he constitutional 
requirements as to zonsultation with 
the Chief Justice of India when he 
rendered his advice to the President. 


24. The President had given 
ample opportunities at diverse stages 
to the respondent to make his repre- 
All evidence placed before 
the President when Łe considered the 
question as to the age of the respon- 
dent was cisclosed tc him and he — 
respondent — was given an opportu- 
nity to make his representation there- 
on. There is nothing in Clause (3) of 
Article 217 which requires that the 
Judge whose age is in dispute, should 
be given a personal hearing by the). 
President. The President may in ap- 
propriate cases in the exercise of his 
discretion give to the Judge concern- 
ed an oral hearing, but he is not 
bound to do so. An order made by 
the President which is declared final 
by Clause (3) of Article 217 is not in- 
valid merely because no oral hearing 
was given by the Fresident to the 
Judge concerned. An opportunity to 
make representation to the Judge, after 
apprising him of the evidence which 
was likely to be used against him and 
consideration of the representation and 
the evidence comply with the require- 
ments of Article 217 3). The respon- 
dent. it is true, did make requests that 
the President should zive him an oral 
hearing. The respondent claims that 
his request was granted and he re- 
mained under an impression that he 
would be given an oral hearing, and 
the order made without granting him 
an opportunity of an oral representa- 
tion was contrary to.the rules of 
natural justice. By his representation 
dated December 7, 1964, the respon- 
dent had requested that he be given 
an oral hearing before the President 
and an opportunity to adduce his evi- 
dence and to produce in original the 
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documents, viz. an almanac and a 
horoscope, and to make submissions in 
support of his ease. He repeated that 
request in the letter addressed to the 
Secretary to the President also on the 
same day. In reply thereto by letter 
dated December 21, 1964, the Sezre- 
tary to the Ministry of Home Affairs 
informed the respondent that no pral 
evidence of ‘witnesses would þe 
received but the respondent was free 
to submit the affidavits of witnesses as 
he relied upon. Regarding his request 
for the personal hearing the reson- 
dent was informed that the President 
will decide after considering the evi- 
dence whether any personal hearing 
was necessary. He wes also informed 
that should the President decide that 
the respondent should be heard in 
person, he will be informed in due 
course, Again in reply to the letter 
written by the respondent on January 
4, 1965, the Secretary to the Ministry 
of Home Affairs informed the respon- 
dent that the procedure to be follow- 
ed and the opportunities to be g.ven 
to the respondent were entirely to 
depend upon the direction of the Pre- 
sident and the respondent will be 
given an opportunity to put forward 
his case about the evidentiary value of 
the documents produced by him and 
any decision thereon would. be arrived 
at by the President after affording him 
reasonable opportunities in that behalf. 
By his letter dated April 28, 1965, to 
the Secretary, Ministry of Home 
Affairs, the respondent stated tha. he 
had no further evidence to produce on 
the subject of his age, beside the evi- 
dence he had already produced. By 
his telegram dated September 1, 1965, 
the respondent requested the President 
to send for the papers and documents, 
if not already sent for, and to grant 
him an audience “if at all necessery.” 
But in his letter addressed to the 
Secretary of the Ministry of Home 
Affairs on the same day he stated that 
all the papers may be placed before 
the President and the President may 
be “pleased to grant an audience for 
the purpose of deciding the question 
of his age.” 


25. Article 217 (3) does not 
guarantee a right of personal heaving, 
In a proceeding of a judicial na-ure, 
the basic rules of natural justice must 
be followed. The respondent was on 
that account entitled to make a repre- 
sentation. But it is not necessarily 
an incident of the rules of natural 
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justice that personal hearing must 
be given to a party lixely to be 
affected by the order. Except in pro- 
ceedings in Courts, a mere denial of 
opportunity of making an oral repre- 
sentation will not, without more, viti- 
ate the proceeding. A party likely 
to be affected by a decision is entitl- 
ed to know the evidence against him, 
and to have an opportunity of making 
a representation. He hovrever cannot 
claim that an order made without 
affording him an opportunity of a 
personal hearing is invalid. The Pre- 
sident is performing a judicial func- 
tion when he determines a dispute as 
to the age of a Judge, but he is not 
constituted by the Constitution a 
Court. Whether in a given case the 
President should give a personal hear- 
ing is for him ta decide. The question 
is left to the discretion of the Presi- 
dent to decide whether an oral hear- 
ing should be given to the Judge con- 
cerned. The record amply supports 
the view that the President did not 
deem it necessary to give an oral hear- 
ing. There were no complicated ques- 
tions to be decided by the President. 
On the one hand there was the evi- 
dence of the matriculation certificate 
and the representation made by the 
respondent before the Board of Com- 
missioners in the United Kingdom 
when the respondent submitted him- 
self for being admitted to the Indian 
Civil Service Examination. On the 
other hand there was the evidence of 
the assertion made by the respondent 
that he was born on December 27, 
1904, which was sought to be support- 
ed by the almanac with an entry in 
the margin, a horoscope, an affidavit 
of Panchkari Banerjee, Secretary to 
the then Chief Justice Sir Arthur 
Trevor Harries, in which it was stated 
that the question about the age of the 
respondent was discussed with the 
Chief Justice. The truth of the state- 
ments made by the respondent had to 
be judged in the light of his conduct, 
that he gave no evidence of the date 
of his birth when he was appointed 
permanent Judge of the High Court, 
nor when in 1960, opportunity was 
given to him to furnish any material 
in support of his contention regarding 
his age. If upon this evidence the 
President was of the view that the dis- 
puted question may be decided with- 
out giving an opportunity of personal 
hearing, this Court cannot set aside 
the order on the ground that the ord 
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was made w-thout following the rules 
öf natural justice, 


26. Tt- -was urged: that the Presi- 
dent left India in the afternoon of 
September 23, 1965 on a tour of East 
European countries and that he had 
not sufficiert time to consider the 
advice tendered by. the Chief Justice 
of.India and. of going through all the 
evidence which was. placed before him 


and of- giving any judicial considera-- 


tion to the matter before him. Having 
regard to the “strict-time-table” which 
‘was required to be observed, it was 
urged that he — President treated the 
matter as formal, and guided by the 
advice of the Home Minister and the 
Prime Minister he mechanically ac- 
cepted the advice of the Chief Justice 
of India and surrendered his own 
judgment to zhe judgment of the Chief 
Justice of India. But on this part of 
the case there is no reliable evidence. 
No such ground was raised in the High 
Court. In this Court in the affidavit 
in reply filed by the respondent on 
February 24, 1967 in answer to the 
additional afidavit of the Union of 
India, the respondent stated two new 
grounds (1) that the Chief Justice of 
India had brivately ~advised the 
Ministry of Home Affairs as to the con- 
duct of the enquiry or reference under 
' Article 217 ($) of the Constitution and 


he was on that account disentitled to . 


tender advice to, or to be consulted 
by, the President under Article 217 
(3), and that the “part played by the 
Chief Justice of India relative to the 
reference was against all principles of 
natural justice and fair play and 
vitiated his own purported advice to 
the President as well as the purport- 
ed decision cf the President render- 
ing the purported decision a nullity”; 
and (2) that “the President of India 
left New Delhi shortly after noon on 
September 2¢, 1965, on a tour of East 
European countries and Ethopia and 
that shortly >efore his departure a 
relative to the said reference was 
placed before him for his signature in 
token of his purported decision as to 
“the respondent’s age with the recom- 
mendation of the Prime Minister and 
the Home Monister' to determine the 
age of the respondent in accordance 
with the advice of the Chief Justice 
of India”, H= annexed thereto a copy 
of the daily edition of the Statesman 


dated September 30, 1965, evidencing . 


the departure of the President as 
aforesaid and his purported decision as 
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to the question of the age of the res- 
pondent before his departure for 
Europe. But no attempt was made to 
have the matter investigated in the 
High Court as to when the papers 
were submitted to the President and 
what consideration ħe gave to tħe 
advice, whether he made only a 
mechanical approach believing that he 
was bound to accept the advice of his 
Ministers. These are matters which 
cannot be canvassed for the first time 
in this Court. ; 


27. On the plea that the Chief 
Justice of India had improperly advis- 
ed the Minister of Home Affairs as to 
the conduct of enquizy and the refer- 
ence, and on that account he had dis- 
entitled himself to tender any advice 
to the President also no allegation was 
made in the petition and no argument 
was raised in the Hizh Court. There 
is no evidence that beside tendering 
advice to the President in matters of 
procedure and the final decision, the 
Chief Justice of India had given any 
advice to the Ministry of Home Affairs 
privately or otherwise. The argu- 
ment that the Chief Justice of India 
in tendering the advice was influenced 
by extraneous considerations is not 
fotinded upon any materials placed 
oe this Court and must be reject- 
€e a - A $ 


28. The respondent invited our 
attention to a judgment of the Judicial 
Committee in B. Surinder Singh Kanda 


v. Government of the Federation of 


Malaya, 1962 AC 322. In that case 
the Commissioner af Police, Malaya 
passed an order dismissing one Kanda, 
an Inspector of Polica, on the ground 
that at an inquiry before an adjudicat- 
ing officer Kanda was found guilty of 
failing to disclose evidence at a crimi- 
nal trial. Kanda contended that after 
the coming into force of the Constitu- 
tion of Malaya that power was only in 
the Police Service Commission, to 
which the Commissioner was a sub- 


‘ardinate authority and that failure to 


supply him a copy of the report of the 
board of inquiry, which contained 
matters highly prejudical to him and 
which had been sent to and read by 
the adjudicating officer before he set 
to inquire into the charge, amounted 
to a failure to afford the appellant 
Kanda “a reasonable opportunity of 
being hearg”, in answer to the charge 
within the meaning o? Article 135 (2) 
of the Constitution of Malaya and to 
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a denial of natural justice. Lord Den- 
ning who delivered the judgment 
of the Judicial Committee considered 


. the question whether the hearing by 


the adjudicating officer was vitiated 
because that officer was furnished 
with the report without inspector 
Kanda being given any opportunity of 
correcting or contradicting it. Before 
the High Court of Malaya the question 
posed was whether there was a real 
likelihood of bias, that is “an op2ra- 
tive prejudice, whether conscious or 
unconscious” on the part of the adjudi- 
eating officer. The Court of Appeal 
held that there was no likelihood of 
bias. In the opinion of Lord Denning 
however the proper approach to the 
case was different. “The rule ageinst 
bias is one thing. The right to be 
heard is another. Those two rules are 
the essential characteristics of wha: is 
often calied natural justice. They are 
the twin pillers supporting it xx X 
But they are separate concepts and 
are governed by separate considera- 
tions. In the present case . Inspector 
Kanda complained of a breach of the 
second. He said that his constitutional 
right had been infringed. He had 
been dismissed without being given a 
reasonable opportunity of being heard. 


If the right to be heard is 
to be a real right which is worth 
anything, it must carry with it a right 
in the accused man to know the case 
which is made against him. He must 
know what evidence’ has been given 
and what statements have been made 
affecting him: and then he must be 


given a fair opportunity to correct or - 


contradict them. x X xX X. 
follows, of course, that the Judge or 
whoever has to adjudicate must not 
hear evidence or receive representa- 
tions from one side behind the back of 
the other. The Court will not incuire 
whether the evidence or representa- 
tions did work to his prejudice. Suffi- 
cient that they might do so. The 
Court will not go into the likelihood 
of prejudice. The risk of it is enough. 
Wo one who has lost a case will beHeve 
he has been fairly treated if the other 
side has had access to the Judge 
without his knowing”. 


29-30. Relying upon the okser- 
vation the respondent contended that a 
likelihood of prejudice is sufficient to 
vitiate the proceedings. But in this 
case we do not think that there was 
any likelihood of bias or of prejudice. 
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All evidence which the President had 
to consider had been placed before 
at diverse stages. When the 
notice to show cause was issued, the 
President had prima facie material 
before him. Thereafter certain other 
evidence was collected and that was 
also placed before the President. It 
is not suggested that any evidence 
against the respondent was not dis- 
closed to him. The principal argu- 
ment raised by the respondent was 
that the President himself did not 
determine the question relating to the 
age of the respondent because he sur- 
rendered his judgment to the Chief 
Justice of India or that he was per- 
suaded to reach his conclusion only 
because the Home Minister and the 
Prime Minister had countersigned the 
notation made by the Secretary of 
the Ministry of Home Affairs. We do 
not think that the President had - 
heard any evidence or received any 
representation from one side behind 
the back of the other. If he had done 
so the question whether any repre- 
sentation was made which worked to 
the prejudice of the respondent would 
arise. The Court will not then con- 
sider the question whether the re- 
presentation had in fact worked to 
his prejudice, A reasonable possibili- 
ty may be sufficient. In the pre- 
sent case no evidence was placed 
before the President or considered by 
him which was not disclosed to the 
respondent. The principle in B. 
Surinder Singh Kanda’s case, (1962) 
AC 322 has therefore no application. 


31. Tt is necessary to observe 
that the President in whose name all 
executive functions of the Union are 
performed is by Article 217 (3) invest- 
ed with judicial power of great signi- 
ficance which has bearing on the in- 
dependence of the Judges of the 
higher Courts. The President is by 
Article 74 of the Constitution the con- 
stitutional head who acts on the 
advice of the Council of Ministers in 
the exercise of his functions. Having 
regard to the very grave consequences 
resulting from even the initiation of 
an enquiry relating to the age of a 
Judge, our Constitution makers have 
thought it necessary to invest the 
power in the President. In the exer- 
cise of this power if democratic institu- 
tions are to take root in our country, 
even the slightest suspicion or appear- 
ance of misuse of that power should 
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be avoided. Otherwise independence 
of the judiciary is likely to be gravely 

perilled. We recommend that even 
in the matter of serving notice and 
asking for representation from a Judge 
of the High Court where a question as 
to his age is raised, the President’s 


that the President should 
have consultation with the Chief 
Justice of India as required by the 
Constitution and that there must be 
no interposition of any other body or 
authority, in the consultation between 
the President and the Chief Justice of 
India. Again we are of the view that 
normally an opportunity for an oral 
hearing should be given to the Judge 
whose age is in question, and the ques- 
tion should be decided by the Presi- 
dent on consideration of such mate- 
rials as may be placed by the Judge 





The President acting under Article 217 
(3) performs a judicial function of 
grave importance under the scheme of 
our Constitution. He cannot act on 
the advice of his Ministers. Notwith- 
standing the declared finality of the 
order of the President the Court has 
jurisdiction in appropriate cases to set 
aside the order, if it appears that it 
was passed on collateral considerations 
or the rules of natural justice were 
not observed, or that the President’s 
judgment was coloured by the advice 
or representation made by the execu- 
tive or it was founded on no evidence. 
But this Court will not sit in appeal 
over the judgment of the President. 
nor will the Courts determine the 
weight which should be attached to 
the evidence. Appreciation of evidence 
is entirely left to the President and 
it is not for the Courts to hold that 
on the evidence placed before the 
President on which the conclusion is 
founded, if they were called upon to 
decide the case they would have reach- 
ed some other conclusion. 


32. The appeal is allowed. Hav- 
ing regard however to the circum- 
stances of the case, we direct that 
there will be no order as to costs. 


Appeal allowed.. 





A.L BR. 
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Makeshwar Nath Srivastava, Ap- 
pellant v. The State of Bihar and 
others, Respondents. 

Civil Appeal No. 23 of 1967, DJ- 
2-3-1971 

(A) ‘Civil Services — Bihar and 
Orissa Police Manual (1930), Rule 861 
(b) — Appeal to Government against 
order of Inspector General of Police — 
In appeal by delinquent servant 
against order of his reversion, Gov- 
ernment cannot pass an order of dis- 
missal — It can only uphold or sef 
aside order of reversion (X-Refs 
Police Act (1861), Section 3). 

(Paras 9 and 11) 

In the absence of any provision of 
Taw or any rule conferring on the Gov- 
ernment as an appellate authority the 
power to pass an order of dismissal in 
exercise of its revisional power under 
Rule 853 or power of general superin- 
tendence -under Section 3 of 


Police Act, the general principle must’ 


prevail namely that an appellate auth- 
ority in an appeal by an aggrieved 
party may either dismiss his appeal or 
allow it either wholly or partly and up- 
hold or set aside or modify the order 
challenged in such appeal. It cannot 
certainly impose on such an appellant 
a higher penalty and condemn him to a 
position worse than the one he would 
be in if he had not hazarded to file 
an appeal. (Para 11) 
(B) Civil Services — Bihar and 
Orissa Police Manual (1930), Rule 853 
— Conferment of revisional power on 
appellate authority — Revisional 
power is meant to be used when ap- 
peal cannot for some reasons be filed 
and the authority thinks that order is 
so unjust or unreasonable that it 
should act under its revisional power. 
(Para 10) 
Cases . Referred: Chronological Paras 
(1962) AIR 1962 Pat 276 (V 49) 
= ILR 41 Pat 851, Makeshwar 
Nath v. State of Bihar 


M/s. S. N. Prasad and R. B. Datar, 
Advocates, for Appellant; Mr. B. P, 


*M. J. C. No. 824 of 1963, D/- 9-10- 
1963 — Pat.) 
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Jha, Advocate, for Respondents Nes. 1 
and 2. 


The following Judgment of the 
Court was delivered by ` 


SHELAT, J.: — This appeal, by 
special leave, is against the judgment 
of the High Court of Patna dismissing 
fn limine the writ petition filed by the 
appellant challenging the order of his 
dismissal from service passed by the 
Government of Bihar. 


2. The appellant was first ap- 
pointed as a stenographer, Sub- 
Inspector of Police in 1940 in the 
Police Service of the State. After the 
requisite training in the Police train- 
ing College at Hazaribagh, he was 
posted as a Sub-Inspector in 1950 in 
Champaran District. In 1954, he was 
promoted to officiate as an Inspectcr of 
Police. In June 1955, he worked in 
Saharsa District as an Officieting 
Inspector of Police. 

3. In July 1955, he received a 
notice to show cause why disciplinary 
proceedings should not be taken 
against him in a matter relating to 
certain cloth recovered at Katihar 
Police Station in a Police Case under 
Sections 379 and 414 of the Fenal 
Code. The appellant submitted his 
reply denying any misappropricition 
by him. On September 26, 1955, he 
was served with a charge~sheet aleg- 
{ng misappropriation and connivance 
by him of misappropriation by two 
constables named therein. This was 
followed by an enquiry held by the 
Deputy Superintendent of Railway 
Police at Samastipur. The appelant 
alleged that the enquiry was held 
partially behind his back and was, 
therefore, bad. In April, 1956, the 
Deputy Superintendent of Police sub- 
mitted his findings to the Superirten- 
dent of Railway Police, Samastipur 
holding that the charges against the 
appellant had been established. These 
findings were then submitted to the 
Inspector General of Police with a 
recommendation. that the appelant 
should be awarded exemplary purish- 
ment. In September 1957, the Inspec- 
tor-General served a second show 
cause notice on the appellant to show 
cause why he should not be dismiss- 
ed. The appellant submitted his r2ply 


‘and also appeared in person. 


4. By his order dated Septem- 
ber 30, 1958, the Inspector-Ger.eral 
exonerated. the appellant from the 
said charges. But on the basis of cer- 
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tain adverse remarks in the confiden- 
tial character roll of . the appellant, 
he passed an order reverting the ap- 
pellant to his substantive rank of Sub- 
Inspector of Police for a period of one 
year. This order clearly was one of 
penalty. Admittedly, there was no 
charge against the appellant founded 
on the said adverse remarks. The 
adverse remarks on the basis of which 
the order of reversion was passed 
were, as the said order itself pointed 
out, never notified to the appellant. 
Nor was any opportunity to explain 
those remarks ever afforded to the ap- 
pellant before the order of reversion 
was passed. 


5. Aggrieved by the said order 
the appellant filed an appeal before 
the Government. On November 7, 
1959, the Government set aside the 
order of reversion passed by the 
Inspector-General. That was the re- 
lief prayed for by the appellant in 

S said appeal The order was set 
aside on the ground that no opportu- 
nity had been given to the appellant 
to explain the said adverse remarks, 
and that therefore, it was legally un- 
sustainable. But the Government 
passed instead an order of dismissal 
disagreeing with the findings of the 
Inspector-General and agreeing with 
the findings given by the enquiry off- © 
cer, by whom the appellant had been 
found guilty. 

6. On a further appeal to the 
Governor having been dismissed by 
the Government, the appellant filed a 
writ petition in the High Court. On 
January 18, 1962, the High Court al- 
lowed the writ petition setting aside 
the Government’s order of dismissal, 
but directed that the appellant’s ap- 
peal should go back to the Govern- 
ment for disposal according to law. 
The Government thereupon served a 
notice on the appellant to show cause 
why he should not be dismissed from 
service. That notice was issued on 
the strength of Rr. 851 (>) and 853-A 
of the Bihar and Orissa Police Manual, 
1930. The appellant thereupon gave 
his reply and requested for a personal 
hearing. The request for personal 
hearing was rejected. About a year 
after the High Court’s order quashing 
the Government’s order of dismissal, 
the Government issued an order dated 
March 5, 1963 reinstating the appel- 
lant, but at the same time suspending 
him from service. On June 15, 1963, 
the Government passed the order dis- 
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missing the appellant from service, 
Hence, the appellant filed once more 
the present petition which the High 
Court dismissed in limine.. 


7. The question is whether it 
was competent for the Government, in 
an appeal filed by the appellant 
against the said order of reversion 
passed by the Inspector-General of 
Police, to set aside the findings of 
that officer by which he exonerated 
the appellant from the said charges 
against him, which findings were not 
appealed against by the department, 
and then pass an order of dismissal 
accepting the findings of the enquiry 
officer. 

8. The appellant was governed 
by the Police Act, 5 of 1861. Sec- 
tion 2 of the Act "deals with the com 
stitution of the police force and pro- 
vides that the entire police establish- 
ment under a State Government shall, 
for the purposes of the Act, be deem- 
ed to be one police force, and shall 
be constituted in such manner as shall 
from time to time be ordered by the 
State Government. Section 3 provi- 
des that “The superintendence of the 
police throughout a general police 
district shall vest in and, shall be exer- 
cised by the State Government to 
which such district is subordinate”. 
Under Section 4, the administration of 
the police throughout a general police 
district is vested in the Inspector- 
General of Police, and in such Deputy 
Inspectors-General of Police and 
Assistant Inspectors-General as the 
State Government shall deem ft, Sec- 
tion 7 runs as follows: 

“Subject to the provisions of Arti- 
cle 311 of the Constitution, and to such 
rules as the State Government may 
from time to time make under this Act, 
the Inspector-General, Deputy Inspec- 
tors-General, Assistant Inspectors- 
General and District Superintendents 
of Police may at any time dismiss, 
suspend or reduce any police officer of 
the subordinate ranks whom they shall 
think remiss or negligent in the dis- 
charge of his duty, or unfit for the 
same, or may award any one or more 
of the following punishments to any 
police officer of the subordinate ranks 
who shall discharge his duty in a care- 
Jess or negligent manner, or who by 
any act of his own shall render him- 
self unfit for the discharge thereof, 
namely”, ` 
The section then sets out the punish- 
ments which the said officers can im- 
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pose,- namely, fine, confinement to 
quarters, deprivation of good-conduct 


pay and removal from any office of 
distinction or special emolument. 


9. Tt is clear that the Act itselli 
confers on the  Inspector-General 
power to impose in suitable cases the 
Penalty of dismissal, suspension and 
reduction, subject, of course, to the 
provisions of Article 311 and "the rules 
made under the Act. The power of 
superintendence conferred on the 
State Government by Section 3 must, 
therefore, be read in the light of the 
provisions of Section 7 under which 
the legislature has conferred specific 
powers to the officers mentioned there- 
in. Therefore, the State Government 
cannot interfere, under the pur- 
ported exercise of the general power 
of superintendence under Section 3, 
with an order passed by any one of 
the officers mentioned in Section 7 in 
exercise of the power conferred on 
them by that section, unless there is 
some provision which authorises or 
envisages such interference. Under. 
Section 46 (2), the State Government 
has been given the power to make 
rules from time to time by notifica- 
tion in the official gazette consistent 
with the Act, inter alia: 

“(a) to regulate the procedure to 
be followed by Magistrates and police- 
officers in the discharge of any duty 
ae upon them by or under this 

Co 
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and 

_ © generally, for giving effect to 
the provisions of this Act”. 
It would seem that In pursuance of 
the rule making power under Sec- 
tion 46 (2) rules have been made 
which are to be found in the Bihar 
and Orissa Police Manual, 1930. The 
Manual has not been produced before 
us. But we find Rule 851 set ‘out by 
the High Court in its Judgment in the 
first writ petition filed by the appel- 
Jant, reported in Makeshwar Nath v. 
State of Bihar, AIR 1962 Pat 276. The 
rule so set out reads as follows: 

oo rules as to appeals: 

(b) ‘Against + an order of dismissal 
removal, reduction, ‘withholding of 
promotion or periodical increment s: 
there shall be one appeal in each 
case as follows; 

Against an order passed by a 
Superintendent, to the Deputy Inspec- 
tor-General; 
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Against an original order passed 
by a Deputy Inspector-General, to 
the Inspector-General; 


Against an original order pessed 
by the Inspector-General, to the Local 
Government `’ 


(c) The order of the appellate 
authority on any such appeal sha— be 
final” 

Under this rule an appeal would lie 
before the Government against the 
order of the Inspector-General re»ert- 
ing the appellant to his substamtive 
post of Sub-Inspector_ for one Fear. 
Such an appeal was in fact filed by 
the appellant. But no appeal was filed 
by the department against the cder 
of the Inspector-General exoneraling 
the appellant of the charges of mis- 
appropriation and connivance of =nis- 
appropriation by the two constables. 
Under Rule 851 {b), therefore, the 
only question before the Government 
was whether the order. of reversion 
should be sustained or not. There 
was no other matter by way of an 
appeal before the Government by the 
department or by any one else k2ing 
aggrieved against the order of the 
Inspector-General by, which . he held 
that the charges against the appellant 
had not been established. That Ling 
so, the Government could pass in exer- 
cise of its appellate power under 
Rule 851 (b) such an order a: if 
thought fit in the appeal.filed by the 
appellant, i. e, either upholding the 
order of reversion or setting it aside. 
In the absencé of any other appeal, 
the Government could not sit in fadg- 
ment over the findings of the Insvec- 
tor-General given by ‘him under _the 
power conferred upon him by Sec- 
tion 7 of the Act. An appeal before 
the Government having been provided 
for under- Rule 851 (b), presumably 
both by the delinquent ‘police officez, as 
also by the department, if eed 
by an order passéd by the Inspetor- 
General, there would also be no cues- 
tion of the Government exercising its 
general power of superintenc2nce 
under Section 3-of the Act. The exer- 
cise of such a power is ordinarily 
possible when there is no provisior. for 
an appeal unless there are other pro- 
visions providing for it. The order of 
dismissal passed ` by the Government 
in the appeal filed by the appelant, 
therefore, was not sustainable, 


_ 10.. We are, however, informed 
by counsel that the Government of 
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Bihar has framed two Rules, Rule 853 
and Rule 853-A. Rule 853, a copy of 
wih has been furnished to us, pro- 
vides: 


“Memorials and Revision: — No 
petition or memorial which is a re- 
presentation against an order passed 
in a disciplinary case shall be sub- 
mitted to any authority cther than the 
authority which under the rule for 
the time being in force fs empowered 
to entertain the appeal”. eo 
No memorial or revision was filed 
either by the appellant or any one 
else before the Government, which 
was the appellate authority which 
could entertain such a memorial or 
revision. Assuming that under Rule 
853 the Government could suo motu 
revise the order of the Inspector- 
General, an appeal having been filed 
before it, it could not SO act. The fact 
that the power of revision is confer- 
red on the authority possessed of ap- 
pellate power indicates that the power 
of revision is intended to be used 
when an appeal could not for some 
reason be filed and the appellate auth- 
ority felt that the order was so un- 
just or unreasonable that it should 
act under its revisional power. That 
was not the case of the Government 
before us. Nor did the Government 
say so in the impugned order. There- 
fore, there was no occasion for the 
Government to revise the order pass- 
ed by the Inspector-General exonerat- 
ing the appellant of the charges pre- 
ferred against him. 


10. In ifs order, dated January 
31, 1963, the Government, no doubt, 
has referred to Rules 851 (b) and 853-A 
as being the rules under which it 
purported to act for the purpose of 
making the impugned order of dis- 
missal. Rule 851 (b), as already point- 
ed out, however, confers no. such 
power. As regards Rule 853-A, it is 
neither set out in the impugned order, 
nor in the statement of case-of the 
respondent-State. We called for its 
production, or’ eyen its copy, 
but counsel ‘for the State expressed 
his inability to produce the same. 
Further, counsel for the appellant 
fold us that even if Rule 853-A’ 
had. been framed, it cannot 
operate because so far it has not been 
published in the official gazette as re- 
quired by Section 46 (2). Counsel for 
the State was nof in a position to 
throw any light whether the said rule 
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Nas been framed or not and if framed 
whether it was notified in the Gazette. 
In these circumstances, he could not 
rely upon that rule to sustain the 
order of.dismissal passed by the Gov- 
ernment. We have, therefore, to go 
upon Rule 85J (b), which clearly does 
not empower the Government to pass 
an order such as the one impugned by 
the appellant on the ground of its re- 
visiona] power or any such si 

power under Section 3 of the Act. In 
‘tthe absence of any other provision of 
law or any rule conferring on the 
State Government the power to pass 
an order of dismissal in exercise of its 
revisional power or power of general 
superintendence, the general principle 
namely, that an appel- 
late authority in an appeal by an ag- 
grieved party may either dismiss his 
appeal or allow it either wholly or 


















It cannot surely impose on 
such appellant a higher penalty and 
‘condemn him to a position worse than 
e one he would be in if he had not 
hazarded to file an appeal Since 
under Rule 851 (b) an appeal to the 
Government has been provided for 
and the Government had under that 
rule the appellate authority to dispose 
of appeals filed before it against the 
original order passed by the Inspector- 
General, it could not resort to any 
general power of superintendence ex- 
cept in cases where there is a provi- 
sion conferring such a power in addi- 
tion to its appellate authority and in 
the manner envisaged by such a provi- 
sion. 


12. In our view, the High 
Court was not right in dismissing the 
appellant’s writ petition. The appeal 
has, therefore, to be allowed and the 
order of the State Government quash- 
ed as being without jurisdiction. The 
consequence is as if the appellant was 
never dismissed and continued to re- 
main in the police force to which he 
was attached. - The respondent-State 
will pay to the appellant the costs 
both of this appeal and also of the 
writ petition filed by him in the High 
Court. 


Appeal allowed, 


ALR. 
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H. Lyngdoh and others, Appel- 
Tants v. Cromlyn Lyngdoh, Judge, 
Respondent. 


Civil Appeal No. 1929 of 1967, D/- 
2-3-1971. 

Constitution of India, Article 311 
— Where a person in Assam Judicial 
Service is appointed temporarily as 
Judge of United Khasi-Jaintia Hills 
District Council Court without the 
sanction of the Governor and is con- 
tinued im service as such even after 
the expiry of the age of his superan- 
nuation, without the sanction of the 
Government, the termination of the 
services of such a person without the 
sanction of the Governor is not illegal 
— (X-Ref: Civil Services — Assam 
Fundamental Rules, Rule 56). 

(Para 4) 

Mr. M. C. Chagla, Sr. Advocate, 
(Mr. D. N. Mukherjee, Advocate, with 
him), for Appellants; Mr. Sarioo 
Prasad, Sr. Advocate, (M/s. R. B. 
Datar and S. N. Prasad, Advocates, 
with him), for Respondent. 

The following Judgment of the 
Court was delivered by 


P. JAGANMOHAN REDDY, J.: — 
The short question in this Appeal 
which is against the Judgment of the 
High Court of Assam and Nagaland by 
special leave is whether the Respon- 
dent’s services as Judge District Coun- 
cil Court of the Autonomous 
District of United Khasi-Jaintia Hills 
could be terminated by the District 
Council. The facts relevant for . the 
appeal are that on the 26th January, 
1950 the Autonomous District of 
United Khasi-Jaintia Hills by virtue 
of the provisions of clause (2) of Arti- 
cle 244 and the Sixth Schedule to the 
Constitution of India was constituted 
and the Governor of Assam was em- 
powered to administer the said Auto- 
nomous District, pursuant thereto 
the Assam Autonomous Districts (Con- 
stitution of District Councils} Rules, 
1951 were enforced ‘as from the 15th 
October, 1951. On the 27th June 1952 
a District Council and an Executive 
Committee was constituted for the 
said autonomous District. The District 
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Council was empowered to consuitute 
Courts and appoint suitable persons as 
Presiding Officers. On 7th June, 1954 
United Khasi-Jaintia Hills Autonomous 
District (Admunistration of Justice) 


. Rules 1953 were framed by the 


District Council with the approvad of 
the Governor, Rule 9 of which 7eads 
as follows:-— 


‘Constitution of District Council 
‘Court — (1) There shall be one Dis- 
trict Council Court for the United 
Khasi-Jaintia Hills Autonomous Dis- 
trict which shall be called the 
United Khasi Jaintia Hills, District 


©- Council Court. The Court shall eon- 


sist of one or more Judicial Officers to 
be designated as Judge or Judges ap- 
pointed by the Executive Commaittee 
with the approval of the Governor 


Provided that the Chief Executive 
Member or Member of the Executive 
Committee or any other members of 
the District Council shall not be en- 
titled to hold office as Judicial Cfficer 
of the District Council Court”. 


2. Tt is admitted that no rules 
were made by the District Ccuncil 
under Rule 15 of the Constitution of 
District Councils Rules which empcwer- 
ed it to regulate conditions of service 
of Officers and staff appointed to the 
services and posts in connection with 
the affairs of the District Council In 
the absence of these rules it is also 
admitted that the Assam Fundamental 
Rules subsidiary Rules and instruc- 
tions were applicable to the Officers 
and staff of the District Council. 


2. The Respondent who was an 
Additional District Judge in the senior 
grade of the Assam Judicial service 
was appointed with effect from 7-l- 
1954 temporarily as a Judge of the 
District Council without the approval 
of the Governor. The Governor how- 
ever appointed him also as an .Addi- 
tional District Judge Lower Assam 
District for the purpose of disposal of 
Civil and Criminal matters under the 
Tespective Codes. On 16-2-1957 the 
Respondent attained the ape of 
superannuation which was on his com- 
pletion of 55 years. It would how- 
ever appear that notwithstanding his 
having reached the age of superannua- 
tion the District Council cont-nued 
him in service and by its order dated 
22-4-1965 placed him in the Regular 
scale of Rs. 1200-60(EB)-60-1500 with 
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effect from 1-4-1965. Thereafter on 
30-7-1966 the Executive Committee of 
the District- Council served notice 
upon him that his services along with 
the services of others mentioned in 
the order were terminated from 31st 
August, 1966. It is this impugned 
order that was challenged in a Writ 
Petition which the Respondents filed 
in the High Court. The High Court 
came to the conclusion that unless the 
contrary is shown that the Respondent 
was appointed by the District Council 
with the approval of the Governor 
while the termination was by the 
Council without the approval of the 
Governor, though we observe that even 
with respect to this ncthing contrary 
was shown that the Governor had not 
given his approval. 


4. In our view a perusal of the 
order of appointment would show that 
it was issued by the Chief Executive 
Member District Council and it speci- 
fically states that the appointment is 
temporary. Immediately after the 
Respondent had reached the age of 
superannuation the High Court wrote 
to the Chief Executive Member on 
5-3-57 enquiring whether the Respon- 
dent has been given an extension. In 
reply it was informed on 25-3-57 that 
he was appointed on the 10th Febrr- 
ary 1954 as Judge of the District 
Council Courts on a temporary basis; 
“and he will as such continue to per- 
form his duties till further orders 
made by the Council”. The initial 
temporary appointment as will be seen 
from the order of 10th February 1954 
was on the scale of pay of Rs. 750-30- 
960-1000 but later he was placed in a 
regular scale of pay of Rs. 1200 to 
Rs. 1500 as already acverted to. It 
is this order that is being urged as 
having given the Respondent a per- 
manent post, because as the learned 
Advocate submits, a permanent em- 
ployee is one who is appointed to a 
permanent post which is defined under 
Assam Fundamental Rule 9 (22) as a 
post “carrying a definite scale of pay. 
sanctioned without limit of time”. As 
we have already noticed the Respon- 
dent’s appointment was temporary and 
was continuing as such. Merely plac- 
ing him in a scale of pay which is 
different to the one in which he was 
temporarily appointed does not make 
him a permanent employee. Ta 
become permanent he must be con- 
firmed, but that question can never 
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arise because under those very Funda- 
mental Rules which it is not denied 
apply to him in the absence of any 
rules made by the District Sonne the 
date of his compulsory retirement a 
cording to Fundamental Rule 56 is ihe 
date on which he attains the age of 
55 years, and if he is retained after 
this date it can only be done with the 
sanction of the Government which ad- 
mittedly in his case has not been 
given. Even if the validity of his ap- 
pointment by the District Council 
without the sanction of the Governor 
which was a necessary condition for 
valid appointment is overlooked he 
cannot complain that his termination 
by the very Council is without the 
Governor’s sanction. We can find no 
justification for his continuance nor 
was any rule or regulation funda- 
mental otherwise shown to us to con- 
tinue him in service without the sanc- 
tion and under some valid rule The 
argument that the Governor had in- 
vested the Respondents with powers 
for the scheduled Districts and lower 
Assam is equally, unhelpful because 
this was also admittedly done in 1954 
Tong prior to his attaining the age of 
superannuation when without a valid 
extension of the service he could not 
continue in service after that date. 
Viewed from any angle the Respon- 
dent’s plea is untenable, as such the 
Appeal is allowed and the Writ Peti- 
tion dismissed, but in the circum- 
stances without costs. 


5. Before we pari with the 
case we were distressed to note cer- 
tain personal remarks made by the 
learned Chiefi Justice against; one of 
the Hon’ble Judges of that Court. To 
us these remarks do not appear to 
be either proper or just. By making 
these remarks the learned Chief 
Justice has let down his office as well 
as his Court. In the objective dis- 
charge of judicial functions there is 
little justification nay, none-at-all to 
assume any attitude other than of 
judicial restraint or to use a language 
while referring to one’s colleagues 
other than that which has been 
hitherto. adopted by long usage. 


Order accordingly. 


Indian Penal Code. 


A.L. R. 


AIR 1971 SUPREME COURT 1112 
{V 58 C 226) 
(From: Bombay)" 
C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. 


Gaya Prasad Ramlal, Appellant v. ` 


State of Maharashtra, Respondent.: 

Criminal Appeal No. 204 of 1968, 
1-3-1971. 

Penal Code (1860), Section 34 — 

Where the premeditated attack on the 


D/- 1 


-deceased with knives commenced at 


the instance of the accused, the accus- 
ed must be deemed to share the 
common intention of the attackers fto 
murder though he was not holding any 
weapon — (X-Ref.: — Section 302) — 
AIR 1955 SC 216, Approved. 
(Paras 8, 12) 
Cases Referred: Chronological Paras 
(1955) ATR 1955 SC 216 (V 42) 
= (1955) 1 SCR 1083, Pandurang, 
Tukia and Bhillia v.. The State 
of Hyderabad 
Mr. V. S. Desai, Sr. Advocate, 
(Mr. Vineet Kumar, Advocate, with 
him), for Appellant; Mr. K. L. Hathi, 
Advocate, and Mr. P. C. Kapoor, Advo- 
cate, for Mr. S. P., Nayar, Advocate, 
for Respondent. 
The following Judgment of the 
Court was delivered by 


RAY, J.: — This is an appeal by 


special leave from the judgment dated 


‘16 February, 1968 of the High Court 


of Bombay convicting the appel- 
lant under Section 302 read with Sec- 
tion 34 of the Indian Penal Code. The 
Sessions Judge tried the appellant 
under Sections 143,. 147, 148, 302 and 
306 read with Section 149 of the 
The High Court 
convicted accused Nos. 1, 2 and 5 
under Section 302 read with Section 34 
of the Indian Penal Code and sentenc- 
ad each of them to imprisonment 
for life. The High Court convicted ac- 
eused Nos: 2, 3 and 6 under Section 
326 read with Section 34 of the Indian 
Penal Code and sentenced each of 
them to rigorous imprisonment for 
three years. The sentence of accused 
No. 2 was to run concurrently. 


2. Accused No, 1 Habib Ahmed, 
accused No, 2 Maksood Ahmed and ac- 
cused No. 6 
brothers. Accused No, 3 Darogasingh 


*(Cri. Appl. No. 841 of 1966, D/- 
16-2-1968 — Bom.) 


CO/CO/B230/71/SNV/P 


Mohmood Ahmed are 
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and accused No, 4 Chandra Shekhar 
are also brothers and their <hird 
brother was known in the locality as 
Phelw an. Phelwan was abscording 
since the date of the offence. (Gaya 
Prasad alias Chakkiwala, accused No. 5 
was the owner of a flour mill and was 
referred fo by all the witnesses as 
Chakkiwala. Accused No. 5 is the 
only appellant. 


oO B Accused No. 1 lived In a 
house Masjid Chawl at Khar in 
Greater Bombay. Rashidkhan the de- 
ceased in the present appeal along with 
a few other persons of the locality 
passed a resolution that accused No. 1 
should not be permitted to live .n a 
part of the Masjid. This led to 
hostility between accused No. 1 and 
Rashidkhan. About two months before 
date of the incident 16 August, 1965 
accused No. 2, the brother of accused 
No. 1, borrowed a silver bracelet from 
Hanisuddin Saifulla. The bracelet 
belonged to §Hanisuddin’s wife 
Wahidan. Accused No. 2 borrowed the 
bracelet on the pretext that he want- 
ed to make a similar bracelet fcr his 
Le On 15 August, 1965, accused 
No. 2 called on Hanisuddin. He asked 
for the return of the bracelet. Ac- 
cused No. 2 refused to return it and 
instead brandished a knife. Hanisaddin 
went to the police station and aeraet 


a complaint. 


4. On 16 August, 1965 accused 
Na. 2 again went to Hanisuddin’s hut 
at about 9 p. m. Hanisuddin remind- 
ed accused No. 2 of the bracelet. Ac- 
cused No. 2 started abusing him 
Wahidan was frightened and eszaped 
by a rear door. She went to the zolice 
station and reported the matter. 
Hanisuddin came out and saw accused 
No. 1, Rashidkhan and Phelwan cn the 
road. Hanisuddin told Phelwan that 
accused No. 2 was threatening him 
with a knife. Phelwan said that it 
was not likely because accused Mo. 2 
had not been seen in the locality for 
two years. Rashidkhan told PheIwan 
that he had seen accused No. 2 in the 
locality that very day. Phelwar: ask- 
ed Rashidkhan to point out where ac- 
cused No. 2 was. Phelwan, Rashid- 
khan and accused No. 1 went irto a 
lane and thereafter to the room of 
accused No. 1. Accused No. 2 could 
not be found in the house of accused 
No. 1. Thereupon Phelwan, Rashid- 
khan and accused No. 1 went round 
the colony and entered a lane to the 
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west of Rashid Chawl In front of 
Rashid Chawl was another Chawl 
called Mulla Panwala Chawl. The 
incident happened {fn a narrow open 
space between the two ‘Thawls. 


5. ‘Accused No. 1 returned to 
the open place with a knife in his 
hand. He was followed by the ap- 
pellant accused No. 5 and finding that 
Rashid was standing in the open space 
between the two Chawls accused No. 5 
gave a shout ‘maro, mero’. Accused 
No. 1 then gave two blows with a 
knife on the buttocks of Rashid. Rashid 
turned and caught hold of accused 
No. 1. Phelwan caight hold of 
Rashid and threw him on the ground. 
Accused No. 1 sať on Rashid and gave 
two knife blows on Rashid’s face. 
Phelwan also assaulted Rashid with a 
knife. Phelwan kept on saying that 
it was a matter of no concern if he 
was sentenced to a term of twenty 
years. Mehmoodkhan who saw the 
assault on Rashid, tried to go to his 
help. Sunder Anna arother abscond- 
ing accused engaged Mehmoodkhan in 
a struggle. While th> struggle was 
going on accused No. 2 attacked Rashid 
with a knife. Accused Nos. 3 and 6 
came on the scene and were armed 
with stripped stick and iron pipe res- 
pectively. They assaulied Mehmood- 
khan repeatedly. So did accused No. 4 
who was armed with a stick with a 
knob on. Accused No. 3 pulled out a 
pipe from the roof of Rashid’s house 
and gave a blow on the face of Rashid 
with that pipe and Pkelwan gave a 
final blow on his back. 


6. Hanisuddin, wħo had seen 
the entire incident went to the police 
station and on his way saw: a police 
jeep coming from the opposite direc- 
tion. Hanisuddin told the police Sub- 
Inspector that accused Nos. 1, 2, 
Phelwan and Sunder Anna the two 
absconders had killed Rashid. 


T. Four eye-witnesses Meh- 
moodkhan Hamidkhar, Nazeemkhan 
Bashirkhan, Hanisuddin Saifulla and 
Abdul Sattar Badesahe> were examin- 
ed by the prosecution. Mehmoodkhan 
Hamidkhan was the principal eye-wit- 
ness with regard to the attack with 
the pipe which resulted in the death 
of Rashid. The evidence of the eye- 
witness was that the eppellant accus- 
ed No. 5 shouted ‘maro, maro’ and 
immediately therermon accused No. 1 
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caused two knife injuries to Rashid- 
khan on the buttocks. Phelwan then 
caught hold of Rashidkhan and threw 
him on the ground. Accused No. 1 
sat on the chest of Rashidkhan and 
gave him two knife injuries on the 
face. Phelwan and accused No. 2 
stabbed Rashidkhan. Mehmoodkhan 
tried to go to the rescue of Rashidkhan. 
Sunder Anna grappled with Mehmood- 
khan. Accused Nos. 3, 4 and 6 start- 
ed beating Mehmoodkhan. Accused 
No. 3 gave a blow with a pipe to 
Rashid on the face and Phelwan gave 
a fatal blow on the back 


8. Counsel on behalf of the ap- 
pellant contended that the evidence 
that the appellant shouted ‘maro, 
maro’ was not free from doubt. It 
was also emphasised that assuming 
that the appellant was present, he did 
not carry any weapon and arms and 
he had no motive and on the facts it 
could not be said that between accus- 
ed No. 1 and accused No. 5 there was 
any prior meeting for a pre-conceived 
pian and therefore there was no com- 
mon intention. Counsel for the appel- 
lant relied on the decision of this 
Court in Pandurang. Tukia and Bhillia 
v. The State of Hyderabad, (1955) 1 
SCR 1083 = (AIR 1955 SC 216) in 
support of the proposition that care 
should be taken not to confuse same or 
similar intention with common inten- 
tion and the common intention requir- 
ed a pre-arranged plan and therefore 
there must be a prior meeting of 
minds. That statement of law is in- 
disputable. The evidence found by 
the High Court is that Rashidkhan 
and Mehmoodkhan were assaulted at 
a place which was a narrow open 
space surrounded by huts on all sides 
in the colony except for the two small 
openings in the east and the west. The 
attack on MRashidkhan was not un- 
premeditated. The suddenness is ac- 
centuated by the shout given by the 
appellant. The ghastly attack in the 
narrow space could not by combination 
of circumstances be preceded by any 
commotion. 


9. As to the appellant there fs 
the consistent testimony of each of 
the eye-witnesses that the incident 
commenced with the appellant shout- 
ing ‘maro, maro’. There is evidence to 
show that accused No. 1 was armed 
with a knife and the lead which ac- 
cused No. 5, the appellant gave esta- 
blishes that accused No. 1 should coma 


mence the attack on Rashidkhan with 
a knife The result is that accused 
No. 5, the appellant, shared in inten« 
tion of accused Nos. 1 and 2 to com~« 
mit the murder of Rashidkhan. 


10. Accused Nos. 3 and 6 did 
not take any part in the assault on 
Rashidkhan and they in fact had gone 
to the scene of offence after the as- 
sault on Rashidkhan had commenced. 


11. Accused No. 5 gave an 
alibi that he was treated as an out- 
door patient from 14 August, 1965 at 
Dr. K. C. Shah’s Hospital. The trial 
Court rejected the evidence of Dr. 
Shah and found that the doctor’s 
Zecord was unworthy of credence. 


12. The appellant, it is true, 
was not armed with any weapon. The 
‘witnesses spoke of the shout given by 
accused No. 5, the appellant.. At the 
time the police Sub-Inspector went to 
the place of occurrence the names of 
accused Nos. 1 and 2 and of the two 
absconding accused were mentioned. 
The High Court acquitted accused No. 
4 on the ground that three out of 
the four eye-witnesses did not refer 
either to the presence or participa- 
tion of accused No, 4 and therefore ac- 
cused No. 4 was given the benefit of 
doubt. As to accused Nos. 3 and 6 the 
High Court held that they were mem- 
bers of an unlawful assembly, because 
there was evidence to show that these 
two accused came on the scene after 
the attack on Rashid had commenced 


end therefore it could not be said that’ 


they were members of an unlawful 
essembly with the common intention 
to commit the murder of Rashidkhan. 
As to accused Nos. 1, 2 and 5 the High 
Court found that they were members 
cf an unlawful assembly with the 
common intention to commit the mur- 
cer of Rashidkhan. The shout of ac- 
cused No. 5, the appellant established 
beyond any doubt that he shared the 
common intention to commit the 
murder of Rashidkhan. The judgment 
cf the High Court is correct. 


13. There is no merit in this 


appeal. The appeal fails and is dis- 
missed. ` 


Appeal dismissed. 
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AIR 1971 SUPREME COURT 1115 
(V 58 C 227) 
; (From: Calcutta)* 
C. A VAIDIALINGAM AND 
A. N. RAY, JJ. 

The Assistant Registrar of Iom- 
panies, West Bengal, Calcutta (in all 
the Appeals), Appellant v. Standard 
Paint Works (Pvt.) Ltd. and others, 
ete., Respondents. 

Criminal Appeals Nos. 248 to 251 
of 1968, D/- 1-3-1971. 


: (A) Criminal P. C. (1898), Section 
417 (3) and (4) An appeal filed 
(3) against zn ac- 
quittal on a complaint by Assistant 
Registrar of Companies for non-com- 
pliance with provisions of the Com- 
panies Act, without obtaining special 
leave within time prescribed by Sec- 
tion 417 (4) is incompetent and tarred 
by limitation — (X-Ref: — Limitation 
Act (1963), Article 114). (Para: 11) 

(B) Companies Act (1956), Sec- 
Tion 624-B — An appeal against order 
of criminal Court passed in trial of of- 
fence under the Companies Act is 
governed by the Criminal P. C. and 
not by Section 624-B of the Act which 
only empowers the Central Gcvern- 
ment to present appeals through per- 
sons mentioned therein. (Paza 10) 

Dr. L. M. Singhvi, Sr. Advocate, 
(Mr. S. P. Nayar, Advocate, with him), 
for Appellant. (In all the Appeals). 

The following Judgment af. the 
Court was delivered by 

RAY, J.: — These appeals ere by 
certificate from the judgment dated 13 
August, 1968 of the High Court at 
Calcutta holding that the memoran- 
dum of appeals from an order of ac- 
quittal were barred by Article 114 of 
the Limitation Act, 1963. 

2; The appeals were directed 
against orders of acquittal passed by 
the Presidency Magistrate, Calcużita on 
4 April, 1968. The four petitions of 
appeal were presented in the High 
Court on 1 July, 1968 by the learn- 
ed Advocate authorised br the 
Vakalatnama executed by the Assistant 
Registrar of Companies, West Bengal 
described as the appellant in zll the 
petitions. 

3. The Assistant Registrar of 
Companies. West Bengal filed peti- 


*(Cri. Appis. Nos. 425 to 428 of 1968, 
D/- 13-8-1968 — Cal.) 
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tions ef complaint betore the Chief 
Presidency Magistrate, Calcutta alleg- 
ing that the certain cfficers/directors 
of the Standard Paint Works (P) Ltd. 
of 44 Beadon Row, Calcutta mentioned 
therein were guilty of offence for non- 
compliance with provisions contained 
in the Companies Act, 1956 by reason 
of default in filing Anr:ual Return of 
the Company together with the Annual 
Accounts and Balance sheet. Section 
210 of the Companies Act requires 
annual accounts and belance sheet of 
the Company to be filed within the 
time mentioned in the section. If any 
person being a director of the com- 
pany fails to take all reasonable steps 
to comply with the provisions of Sec- 
tion 210, he shall, in respect of each 
offence, be punishable with imprison- 
ment for a term which may extend to 
six months, or with fine which may 
extend to one thousand rupees, or with 
both. The complainant in filing the 
petitions of complaint prayed for 
exemption of personal appearance 
under proviso to Section 247 of the 
Code of Criminal Procedure read with 
eae 621 (1-A) of the Companies 
ct. . 

4, The Presidency Magistrate 
passed the orders of acquittal in all the 
cases. 


~ 5, Section 417 of the Code of 
Criminal Procedure speaks of appeal 
in case of acquittal. Sub-section (3) 
of that section is as follows:— 

“If such an order of acquittal is 
passed in any case instituted upon com- 
plaint and the High Court, on an ap- 
plication made to it b7 the complain- 
ant in this behalf, grants special leave 
to appeal from the order of acquittal, 
the complainant may present such an 
appeal to the High Court”. 


6.- Section 417 (4) of the Code 
of Criminal Procedur= states that no 
application. under sub-section (3) for 
grant of special leave to appeal from 
an order of acquittal shall be enter- 
tained by the High Court after the. 
expiry of 60 days from the date of the 
*order of acquittal. No application was 
made to the High Court in compliance 
with Section 417 (3) of the Code of 
Criminal Procedure. 


T. On behalf o? the appellant 
it was contended both in the High 
Court and in this Court that the ap- 
peals were preferred under Section 
624-B of the Companies Act, 1956. Sec- 
tion: 624-B is as follows:— 
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“Notwithstanding anything con- 
tained in the Code of Criminal Pro- 
cedure, 1898, the Central Government 
may, in any case arising out of this 
Act, direct] any company prosecutor or 
authorise any other person either by 
name-or by virtue-of his office. to pre~ 
sent an appeal from an order of ac- 
quittal passed by any Court other than 
a High Court and an appeal present- 
ed by such prosecutor or other person 
shall be deemed’ to have been validly 
presented to the appellate Court”. 

8. The contention on behalf of 
the appellant that the right of appeal 
is conferred by Section 624-B of the 
Companies Act is unacceptable. Sec- 
tion 621-B only speaks of the Central 
Government directing or authorising 
any person to presen? an appeal from 
the order of acquittal. 

9. Section 417 (1) of the Code 
of Criminal Procedure enacts that in 
case of acquittal the State. Govern- 
ment may direct the Public Prosecutor 
to present an appeal to the High 
Court. Section 624-B_ of the Com- 
panies Act empowers the Central Gov: 
ernment to present appeals through 
persons mentioned in that section. 
Presentation of appeal by the Central 
Government is a similar provision to 
Section 417 (1) of the Code of Crimi- 
nai Procedure. 

10. . Chapter XXXI of the Code 
of Criminal Procedure relates to ap- 
peals. Appeal is a creature of statute, 
The right to appeal is governed by the 
Code of Criminal Procedure. Sec< 
tion 404 of the Code of Criminal Pro- 
cedure states that, no appeal shall lie 


from any judgment or order of a Cri-. 


minal Court except as provided for by 
the Code of Criminal Protedure or by. 
any other Iaw for the time being in 
force. Section 624-B of the Companies 
Act does not confer any right of appeal 
from any order passed by a Criminal 
Court in respect of any offence aider 
the provisions of the Companies Act. 
The right to appeal to the High Court 
in the present cases of acquittal is 
governed by section 417 of the Code of, 
Criminal Procedure. 

1i. Article L14 of the Limitation 
Act, 1963 requires appeal under sub- 
section (3) of section 417 of the Code 
of Criminal Procedure to be Tiled 
within 30 days from the date of the 
grant of special leave. No application 
for the- grant of special Teave to appeal 
from an order of acquittal was made 
within 60 days from that order of 
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acquittal. The orders of acquittal 
were passed on April, 1968. 


The petitions of appeal were presented 
on 1 July, 1968. The appeals ' were 
rightly not entertained by the High 


Court because first there was no ap-| 
plication for grant 


of special Teave 
under section 417 (3) of the Code of 
Criminal Procedure; secondly, 
peals were incompetent, without grant 
of special leave, and thirdly these 
were barred by limitation. An appeal 
under Section 417 (3) against acquittal 
is competent only when there is spe- 
cial leave granted by the High Court. 


-On obtaining special Teave the appeal 


is . thereafter filed within 30 days of 
the grant of Teave to escape the mis- 


‘chief of the period. of limitation under 


Article 114 of the Limitation Act, 
1963. : 


12. ‘A provision in the Com- 
panies Act which confers right of ap- 
peal is Section 483. If speaks of 
appeals from orders made and the 
decisions given in the matter of wind- 
ing up of the companies by the Court 
and it enacts that such appeals shall 
lie to the same Court to which, in 
the same manner in which, and 
subject to the same conditions under 
which, appeals Jie from any order or 
decision of the Court in cases within 
its ordinary jurisdiction. Section 
624-B is not such 2 section which can 
be said to be conferring a right of ap- 
peal. Section 624-B only mentions as 
to the person through whom appeal is 
presented, pP: ' 

13. The appeals therefore fail 


end are dismissed. | > 
Appeals dismissed. 
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C. A. VAIDIALINGAM AND 
A N. RAY, JJ. 
Bansi Lal, Appellant v. The State 
of Rajasthan, "Respondent. 


Criminal Appeal No, 254 of 1968, 


‘D/- 18-3-1971. 


Criminal P. C. 1898), Section 288 
= Evidence given In committal Court 
ky a witness who resiled from it in 
the trial Court can be treated as sub: 
stantive under Section 288 and can be 


®Criminal Appeal No, 394 of 1964, D/- 
7-8-1968 — Raj.) 
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acted upon if it is corroborated by in- 
dependent evidence. {Paza 14) 


_ M/s. Naunit Lal and S. K. Handi, 
Advocates, for Appellant; Mr. K. B. 
Mehta, Advocate, for Respondent. 

The following Judgment cf the 
Court was delivered by 

VAIDIALINGAM, J.s — THis ap- 
Peal by the accused, by special leave, 
fis directed against the judgmert and 
order of the Rajasthan High Court 
dated August 7, 1968 in D. B. Cr-minal 
Appeal No. 394 of 1964. 

2. The appellant was tried in 
Sessions Case No. 4 of 1963 br the 
Addi, Sessions Judge, Aimer for an 
offence under Section 302, I. P. C. for 
causing the death of his brother 
Bajrang Lal on July 15, 1962. The 
Sessions Judge acquitted the appellant 
by his judgment and order dated 
January, 4, 1964. The State filed an 
appeal before the High Court <gainst 
the decision of the Sessions Judge. The 
High Court has set aside the orcer of 
acquittal and in turn has corvicted 
the appellant for the offence under 
Section 302, I. P. C. and has sentenc- 
ed him to undergo impriscnment 
for life. The case of the prosecution 
was as follows: 

i The appellant and his three 
brothers Bhanwarlal, Ucchablai and 
Bajrang Lal owned jointly 14 bighas 
of land as joint family property. 
Bhanwarlal had died some 15 or 16 
years before the occurrence. There 
was a dispute between the appellant 
and his two brothers Ucchablal and 
Bajranglal and the heirs of his deceas- 
ed brother Bhanwarlal on the ques- 
tion of effecting partition of the land. 
About three or four years prior to 
the occurrence Ucchablaf ard his 
brother Bajranglal along wich one 
Hiralal son of their brother Bhanwar- 
Jal had filed a suit against, the ap- 
pellant for partition of the land. About 
two or three days prior to the oc- 
eurrence, deceased Bajranglal and 
Ucchablal had commenced putting up 
the Doli enclosing ‘that! portion of the 
Jand which, according to them, re- 
presented their shares. On:the day of 
the occurrence i. e., July 15, 1962, at 
about. 3 P. M. the decease] ‘and 
Ucchablal as usual went to the field 
to complete the work of putting up 
tbe Doli. When they were at their 

ork, the appellant came to the field 
at about 6 P. M, armed with a gun 

and after threatening them fred a 
shot. against Bajranglal. The snot hit 
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Bajranglal on his chest and he fell 
down dead. When Ucchablal tried to 
snatch the gun from the appellant, the 
Tatter gave him some ‘blows on his 
knee and back with the barrel of the 
gun. During this scutfle the genti 
which Ucchablal had in his hand hit 
the head of the accused. Uechablal, on 
the same evening at about 6.45 P. M, 
gave a complaint Ex. F. 1 before the 
police. The accused wes arrested the 
next day and the gun Ex. 13 was re- 
covered from him. 

4, P. W. 15, Dr. Umed Singh 
Rathore, who performed the post-mor- 
tem on the body of the deceased 
found the following external and 
internal injuries, described in the 
post-mortem certificate: 

(a) External injuries: 

__ (1) A punched circular wound of 
the size of ¥’x4’x5” depth with invert- 
ed ecchymosed edges placed on the 
chest left side between 3 and 4 ribs 
2” from the midsternal line directed 
towards back. 

_ (2) An oval oblique wound of the 
size of #’x2/3" with everted and ir- 
regular edges on back left side 3” from 
the middle at the level of the 7th 
spine 

(b) Internal injuries: 

(1) 8th rib fractured on Teit side 
back with irregular rough and crushed 
fractured ends. A few pieces-of bones 
weeded in the wound. 

(2) Pleura on Ieft side forn with 
a circular wound. . 

_ (3) A circular wound hole in the 
left Jung upper Jobe anterior aspect 
with direction behind. Diameter of the 


hole 23 

P. W. 15 has given evidence 
to a effect that the cause of death 
was syncope due to injury to the left 
Tung by a fire arm. The appellant was 
also examined by P. W. 15 on the 
same evening. The appellant had a 
Jacerated wound with irregular and 
econtused borders and bleeding on 
touching placed vertically on the' back 
of the hand on the occipital region, 
right side 3 inches from the right 
mastoid. The size of the injury was 
stated to be 1}’x1/5’x1/3". Ucchablal 
was also examined on the same day by 
P. W. 15. He had two contusions, three 
abrasions and a linear scratch. One 
abrasion and one contusion was on the 
back and one abrasion was on the 
Jeft scapular region and one abrasion 
was on the left knee. 


- T. 
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6. The prosecution mainly 
relied on the evidence of Ucchablial, 
P. W. l and Narain P. W. 2 regarding 
the incident. The appellant when he 
was examined under Section 342 Code 
of Criminal Procedure pleaded that 
the land had been given by his father 
as his share as he had taken over the 
liability to discharge the entire debts 
of his father. He further stated that 
he had gone to the jungle with his gun 
for hunting and was returning home 
on the evening of the day in question. 
His land was on his way to his house 
from the jungle. When he came near 
the land he found his two brothers, 
the deceased and P. W. 1, constructing 
the Doli on his field. He questioned 
them as to why they were doing an 
illegal act, when the matter was before 
the Court. But his two brothers pro- 
tested against his interference and 
- PB. W. 1 caught hold of him, with the 
gun. The deceased then gave a blow 
with the genti on his head. The de- 
ceased also caught hold of the barrel 
of the gun which was in his hand and 
tried to snatch it away. During this 
attempt made by the deceased, the ap- 
pellant pulled the gun towards him 
and the gun went off and hit the de- 
ceased on his chest and the latter fell 
down and died on the spot. The ap- 
pellant admitted that the police re- 
covered the gun Ex. 13 from him and 
also the shirt and bandi. He also 
examined two witnesses to prove that 
there was no enmity between him and 
the deceased. Therefore, it will be 
noted that the plea of the accused was 
that he did not shoot the deceased, 
but, on the other hand Bajranglal died 
receiving a gun shot injury by the 
gun going off accidentally. As the 
presence of the appellant near the field 
at the time of the incident, as also the 
fact that Bajranglal died as a result of 
the injuries sustained by him by the 
gun shot, are admitted by the appel- 
lant, it is not necessary to refer to 
the various items of evidence led by 
the prosecution in this regard. 


7. The learned Sessions Judge 
did not believe the evidence of P. W. 2 
and it is also seen that even before 
the High Court the State did not place 
any reliance on his evidence and it 
was conceded that P. W. 2 had not 
actually seen the occurrence. There- 
fore, the main evidence relating to the 
actual occurrence was that of P. W. 1. 
He was examined on April 8, 1963. In 
his examination-in-chief he supported 


the prosecution in full and also admit- 
ted that the facts mentioned in Ex. P. 1 
were true. It may be stated at this 
stage that P. W. 1’s evidence in exa- 
mination-~in-chief relating to the inci- 
Gent was in accordance with the facts 
mentioned in Ex. P. 1. On the same 
Cay he was cross-examined for some 
time. But when the cross-examina- 
tion continued on the next day, that 
is, on April 9, 1963, he completely 
went back upon the evidence given in 
e€xamination-in-chief. On the other 
kand. he gave a version to the effect 
that the appellant did not intentionally 
shoot Bajranglal and that the latter 
sustained the injury in consequence of 
the gun going off by accident. In fact 
Fe has also stated that when the ac- 
cused protested against the Doli being 
constructed, Bajranglal began to beat 
the appellant with a genti and tried to 
snatch the gun from the appellant. 
It was when Bairanglal attempted to 
snatch the gun that. it went off acciden- 
ad causing an injury to the deceas- 


8. The learned Sessions Judge 
vas of the opinion that as P. W. 1 in 
tis cross~examination has totally sup- 
ported the appellant and as there was 
no other independent evidence against 
the appellant, it was unsafe to act on 
the testimony of P. W. 1 and convict 
the appellant. The learned Sessions 
Judge was also of the view that the 
defence story cannot be ruled out as 
improbable in the circumstances. For 
these reasons, the learned Sessions 


_ Judge acquitted the appellant. 


9. On appeal by the State, the 
Eigh Court set aside the order of ac- 
quittal. The High Court in the main 
has acted on the facts contained in 
Ex. P. 1 evidence given by P. W. 1. 
before the committal Court Ex. P. 7, 
treating the same as substantive evi- 


dence under Section 288 of the Code 


o? Criminal Procedure and the answers 
g.ven in the chief examination by 
P. W. 1.. The High Court is of the 
view that P. W. 1, has been won over 
by the appellant and the answers 
given in cross-examination with a view 
to support the appellant are false. In 
order to act on the answers given by 
P. W. 1 in his chief examination, it 
found corroboration in Ex. P. 1, Ex. 


P. 7 and Ex. P. 28, the report of the 


ballistic expert. As the report Ex. 
P. 28 was already before the Court, 
the High Court examined the ballistic 
expert as Court Witness No. 1, in 











‘er to clarify the position whether 
gun could have gone off accidental- 
as pleaded by the appellart. and 
pported by P. W. 1 in his arswers 
ven: in cross-examination. C. W. 1 
was examined in the presence of the 
appellant and the latter was given a 
full opportunity to cross-examine him. 
From the evidence of C. W. 1 read with 
his report Ex. P. 28, the High Court 
is of the view that the plea of tne ac- 
cused that the deceased sustained the 
injury by the gun going off accicental- 
ly is improbable. Even in respect of 
treating Ex. P. 7 as substantive evi- 
dence, the High Court examined P. W. 
1 and also provided the appellant an 
opportunity to cross-examine the said 
witness again. 


10. On a review of the entire 
evidence on record, the High Court 
came to the conclusion that th2 de- 
ceased was shot at by the appellant 

X with an intention to kill him and the 
injury. sustained by the appellant was 
at the hands of P. W. 1 after the shoot- 
ing incident. The plea of the appel- 
lant that the gun went off accicental- 
ly, in consequence of which Bajranglal 
sustained an injury and died was 
rejected by the High Court. [In the 
end the High Court convicted the ap- 
pellant of the offence under Section 
302 and sentenced him to undergo im- 
prisonment for life. 


11. Mr. WNaunit Lal, Iearned 
counsel for the appellant, has ratsed in 
the main three contentions: (I) the 
High Court was not justified ir trea- 
ting Ex. P. 7 as substantive evidence 

$ and by doing so the High Court has 

à really filled up the lacuna in tke case 
of the prosecution; (2) the High Court 
has erred in basing the convict.on on 
the sole testimony of P. W. 1, who had 
given conflicting versions in his exa- 
mination-in-chief and cross-examina- 
tion, especially when there was no in- 
dependent evidence to corroborate his 
evidence given in chief-examination; 
and (3) the plea of the appellant 
regarding the circumstances under 
which Bajranglal sustained the injury 
ought to have been accepted. 


. 12. Mr. K. B. Mehta, Tzarned 
Bi counsel for the State, on the other 
hand, supported the reasons given by 
the High Court in reversing the ORF 
of acquittal. 

13. All the contentions cf Mr. 


Naunit Lal can be dealt with tozether. 
In our opinion, the Court was 
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justified in treating Ex. P. 7 
as substantive evidence under Sec- 
tion 288, Criminal P. C and in doing 
so there was no question of the Court 
trying to fill. up any lacuna in the 
ease of the prosecution, P. W. 1, in the 
complaint Ex. P. 1, given immediately 
after the incident, had categorically 
stated that on the day in question he 
and the deceased were putting up the 
Doli when the accused came armed 
with a gun and found fault with them 
and said “beware I am giving you the 
share of the land”. So saying he fir- 
ed the gun at Bajranglal from a dist- 
ance’ of about 10 or 12 feet. Bajrang- 
lal on receiving the gun shot on his 
chest fell down dead. The witness 
ran to snatch the gun from the appel- 
lant when the latter gave him some 
blows with the barrel of the gun. The 
genti in the hand of the witness slip- 
ped at that time and fell on the head 
of the accused. From this it is clear 
that the deceased never grappled with 
the appellant and he was the victim of 
shooting by the appellant. The 
injury received on the head of 
the appellant was sustained by the 
genti of P. W. 1 falling on the head 
of the appellant and this happened 
after Bajranglal had been shot dead. 
The same version was spoken to by 
P. W. 1, before the committal Court, 
which had been marked as Ex. P. 7. 
P. W. 1 had admitted that Ex. P. 1 
was given by him voluntarily and that 
he signed it after it was read over to 
him by the police and there was no 
compulsion exercised by the police at 
that stage. Regarding Ex. P. 7, in his 
chief examination he had stated that 
he had given such a statement before 
the committal Court, but in cross-exa- 
mination he explained it by saying 
that he was compelled to give such a 
statement by the police. In the chief- 
examination before the Court, when he 
was examined on April 8, 1963, he 
gave the same version as that contain- 
ed in Ex. P. 1 and Ex. P. 7, but when 
his cross-examination took place, on 
the next day, he began to give answers 
in favour of the appellant making it 
appear that the appellant was not ag- 
gressive and that in the scuffle that 
took place, between the deceased and 
the appellant, the gun went off acci~ 
dentaliy. In fact he has also stated 
that when the appellant protested 
against the putting up of the Doli, the 
deceased hit the appellant on his head 
with the genti. 
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14, Ex. P. 7 was already in evi- 
dence before the Magistrate and nor- 
mally thati statement should have 
been treated even by that Court as 
substantive evidence under Section 
288, Criminal P. C. In fact he has 
been examined and cross-examined 
about Ex. P. 7 even during the trial. 
Therefore, the High Court did not do 
anything to fill up any lacuna in the 
prosecution case. On the other hand, 
to complete the record and to enable 
it to act on Ex. P. 7 by treating if 
as substantive evidence, it passed 
orders to that effect and examined 
P. W. 1 and gave an opportunity to 
the appellant to cross-examine the 
said witness. Therefore, there is 
nothing illegal or irregular in the 
High Court taking action under Sec- 
tion 288, Criminal P. C. and treating 
Ex. P. 7 as substantive evidence. 


15. The report of the ballistic 
expert Ex. 28 was already before the 
Court and the High Court was justified 
in examining the ballistic expert as 
Court witness No. 1. The object of 
examining him was to ascertain whe- 
ther it was probable for the gun to 
have gone off accidentally as pleaded 
by the appellant. The ballistic expert 
was examined in the presence of the 
appellant and an opportunity was 
given to him te cross-examine the said 
witness. In fact if that evidence had 
in any manner supported the plea of 
the appellant, we dare say the High 


Court would have given due considera- . 


tion regarding the plea raised by the 
appellant in that regard. On the other 
hand, the evidence of C. W. I was 
that the gun could not have gone off 
accidentally and he has given very 
good reasons for his opinion. It is also 
in evidence that there was no blacken- 
ing and charring near the wound sus- 
tained by the-deceased. From all 
these circumstances, C. W. 1 has stated 
that the gun should have been fired 
from a distance of more than 5 or 6 
feet, which makes the plea of tussle 
between the appellant and the de- 
ceased, as highly improbable. In fact 
the evidence that the gun must have 
been fired more than four or five feet 
from the target is also supported by 
the statement of P. W. 1 in Ex. P. 1, 
Ex. P. 7 and in his chief examination 
that the appellant fired the gun at 


Bajranglal when he was about’ 10 feef . 


away from him 


16. The injuries sustained by 
P. W. 1 and the nature of injury sus- 
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tained by the appellant also corro 
rate the original version given 
P, W. 1 in Ex. P. 1. That he had t 
ed hostile to the prosecution with 


resiled from the staternent made in 
Ex. P. 1 and Ex. P. 7 and in his chief 
examination. It is no doubt true that 
the evidence of such a witness like 
P. W. 1 has to be treated with caution, 
but it is not as if that the High Court 
has merely acted on the answers given 
by him in his chief examination. On 
the other hand, the High Court has 
taken care to see whether there is 
other independent corroboration to 
enable the Court to act on the 
answers given by P. W. 1 in his chief 
examination. Such corroboration, the 
High Court found in Ex. P. 1, Ex. P. 7 
and Ex. P. 28, as well as the evidence 
of the ballistic expert, C. W. 1 I£ 


these items of evidence are accepted, + 
it is clear that the shooting by the ap- 
pellant was intentional and that he k 


had no right of private defence as the 

injury in his head had been sustain- 
ed by him not at the hands of the 
deceased but at the hards of his other 
brether P. W. 1, after the said inci- 
dent was over. Tt follows that the 
plea of the appellant rezarding the de- 
ceased having sustained the injury by ' 
the gun going off accidentally, is 
absolutely false. We do not see any 
error in the approach made by the 
High Court in setting aside the order 
of acquittal. 

The appeal fails and is dis- 
missed. 
Appeal dismissed. P 
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Lt. Col. S. K. Kashyap and an- 
other, Appellants v. State of Rajas- 
than, Respondent. ‘ 

e Appeal No. 241 of 1968, 


D/- 2-3-197 


(A) ee Act 11950), Section 126 To 
ere im prosecution of certain dn’ 

army officers along with certain civi 

lians before Special Judge on charges 

of conspiracy and corruption the 

Officer Commanding suggested institu- 
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a 


` Judge was not unjustified. 


- (Amending) Act (22 of 1966), 
Word “pending” means that matter is- 
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tion of Court Martial proceedings after 
expiry of period of limitation as pres- 
cribed under Section 122, Special 
in asking 
Officer Commanding to make reference 
fo Central Government for determina- 
tion as to Court before which proceed- 
ings would be started — (X-Ref.: Cri- 
minal Courts and Court Martial (Ad- 
justment of Jurisdiction) Rules (1952), 
Rule 8). (Paras 12, 13, 16, 21) 

(B) Criminal Courts and Court 
Martial (Adjustment of Jurisdiction) 
Rules (1952), Rule 9 —- Where in pro- 
secution of army officers along with 


. Civilians on charges of conspiracy and 


corruption the Officer Commanding in- 


formed Special Judge that Court 


Martial proceeding would not be . in- 
stituted and military authorities never 
asked Criminal Court for delivery of 
army officers to them, the only con- 
clusion could be that the Officer Com- 
manding formed opinion thet ac- 
cused army officers should be tried by 
Criminal Court — Hence there was no 
conflict of jurisdiction of Criminal 
Court and Court Martial to try the 
case, (Paras 16, 18, 19, 21) 


(C) Criminal Courts and Court 
Martial (Adjustment of Jurisdiction) 
Rules (1952), Rule 5 — Fact thet Offi- 
cer Commanding exercised discretion 
under Rule 5 by communicating Cri- 
minal Court that accused army offi- 
cers should be tried by Court Martial 


' does not debar him from cancelling the 


said communication if after considera- 

tion of facts and circumstanc2s he 

finds that Court Martial proceedings 
should not be instituted. 

(Paras 22, 23) 

(D) Crimimal Law oo 

S. pă 


not concluded and Court having cogni- 
zance of it can make order on matter 
in issue — (X-Ref.: Words and Fhrases 
= Pending). AIR 1957 SC 503, Applied. 
(Para 25) 
{E) Criminal Law Amendment (Am- 
ending) Act (22 of 1966), S. 5 (1) {a} ~ 
In order that case be pending or 30-6- 
1966 within S. 5 (1) (a) charges agains? 
accused need not have been actually 
framed — Distinetion between Cl. (a) 
and Clause (b) of Section 5 (1) rointed 
wm (X-Ref.: Criminal P. C. (1898), Sec- 
tions 251-A, 252, 253). (Para 26) 
Provision that Magistrate may 
discharge accused where charge 
against accused appears to be ground- 
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less indicates ‘that words “charged 
with” cannot mean framing of charge 
against accused. (Paras 27, 29) 
Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 500 (V 58) 

= Cri. Appl. No. 34 of 1969, 

D/--30-11-1970, Joginder Singh 

v. State of Himachal Pradesh 20 
(1969) AIR 1969 SC 414 (V 56) 

= (1969) 2 SCR 177, Som Datt 

Datta v. Union of India 18 
(1965) AIR 1965 SC 247 (V 52) 

= (1964) 5 SCR 931, Ram Sarup 

v. The Union of India 17 
(1961) AIR 1961 SC 1762 (V 48) 

= (1962) 2 SCR 195, Barsay 

K. G. v. State of Bombay 20 
(1957) AIR 1957 SC 503 (V 44) 

= 1957 SCR 678, Asgarali 

Nazarali Singaporewela v. State 

of Bombay 

Mr. S. V. Gupte, Sr. Advocate, 
(Mr. D. P. Singh, Advocate of M/s. 
Ramamurthi and Co. and M/s. R. K. 
Jain and V. J. Francis, Advocates, with 
him), for Appellants; Mr. Debabrata 
Mukherjee, Sr. Advocate, (Mr. R. N. 
Sachthey, Advocate, with him), for 
Respondent. 

The following Judgment of the 
Court was delivered by 

RAY, J.: — This *s an appeal by 
special leave against the order and 
judgment dated 9, September, 1968 of 
the High Court of Rajasthan. 

2. The question for considera- 
tion is whether the Additional Special 
Judge, Rajasthan, Jaipur could proceed 
with the trial of Criminal Case No. 
2/68/Spl. Cr. as directed by the order 
of the High Court. That. case was 
initiated under a sanction accorded by 
the Central Government under Sec- 
tion 197 of the Code of Criminal Pro- 
cedure and Section 6 (1) (a) of the 
Prevention of Corruption Act and. the 
appellants along with four civilians 
were charged with . offences punish- 
able under Sections 120-B, 161, 165-A, 
420, 409 and 467-A of the Indian Penal 
Code and Section 5 (2) of the Preven- 
tion of Corruption Act read with Sec- 
tions 5 (1) (a) and 5 (1) (d) of the 
Prevention of Corruption Act. 

3. The Special Police Establish- 
ment, Jaipur Branch on 27 January, 
1966 put up before the Special Judge, 
Jaipur a charge-sheet against the 
four appellants and four civilians. One 
of the civilians turned approver. The 
four appellants thereafter made an 
application on 13 September, 1966 
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before the Special Judge that they 
were Commissioned Officers of the 
Indian Army and without complying 
with the provisions of Section 549 of 
the Code of Criminal Procedure and 
the Rules thereunder called the “Cri- 
minal Courts and Court Martial (Ad- 
justment of Jurisdiction) Rules”, 
the Special Judge could not proceed 
against the appellants in the criminal 
Court which under the Army Act is 
described as a civil Court as opposed 
to Court-martial under the Army Acts. 
The Special Judge rejected that appli- 
cation on 10 October, 1966 and order- 
ed that the case would be put up for 
further proceedings on 16 January, 


1967. A revision application was 
thereafter moved in the Rajasthan 
High Court. The- High Court of 


Rajasthan by order and judgment 
dated 20 December, 1966 said that the 
Special Judge would proceed in ac- 
cordance with the provisions of Rules 
3 and 4 of the Rules framed under 
Section 549 of the Code of Criminal 
Procedure. 


4. In compliance with the 
aforesaid order of the High Court, the 
Special Judge on 12 January, 1967 
gave notice to the Commanding Officer, 
123 Infantry Battalion (T. A.), Jaipur 
notifying under Rule 4 of the Criminal 
Courts and Court Martial (Adjust- 
ment of Jurisdiction) Rules, 1952 that 
the appellants along with three 
civilians were charged with the 
offences as indicated above and charges 
would be “framed against the accused 
after the expiry of a period of seven 
days from the date of the service of 
the notice”. On 16 January, 1967 the 
Officer Commanding wrote to the 
Special Judge for Rajasthan that in 
exercise of the powers conferred upon 
him by Rule 5 of the Criminal Courts 
and Court Martial (Adjustment of 
Jurisdiction) Rules, 1952 the Officer 
Commanding gave notice that the four 
Officers meaning thereby the appel- 
lants belonged to his Unit and that 
the appellants would be tried by Court 
Martial under the Army Act, 1950 for 
the offences alleged to have been com- 
mitted by them as set out in the 
notice of the Special Judge and that 
the Court of the Special Judge was 
requested to stay the proceedings 
against the four appellants with im- 
mediate effect. The letter conclud- 
ed by stating that the four appellants 
might be delivered immediately to 
Major R. N. Kesar who was carrying 
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the notice to be handed over to the 
Court by hand. 


5. On 17 January, 1967 the 
State of Rajasthan made an applica- 
tion before the Special Judge that 
uncer Section 122 of the Army Act, 
1950 a period of three years was pro- 
vided after which no Court Martial 
Proceedings could be commenced 
against the Army Officers and the 
period of limitation was to be com- 
puted from the date of such offence. 
The charges of conspiracy and corrup- 
tion against the appellants were alleg- 
ed to have been committed in the 
month of December, 1962 and the end 
of the year 1963 and as such, accord- 
ing to the State of Rajasthan, the 
limitation for the purpose of Court 
Martial expired with the close of the 
year, 1966. The State of Rajasthan 
submitted that the Special Judge took 
cognizance of the case on the basis of 
sanction granted by the Central Gov- 
ernment and there were two orders 
one from the highest authority of the 
Government. namely, the President of 
India sanctioning the prosecution of 
the appellants by a competent crimi- 
nal Court and the other by an Officer 
Commanding for holding a Court 
Martial and therefore the matter might 
be referred to the Central Government 
for clarification. The Special Judge 
on 17 January, 1967 held that along 
with the appellants three civilians 


were charged with the commission of - 


offence and they could not be tried by 
Court Martial. The Special Judge re- 
quested the Commanding Officer to 
make a reference to the Central Gov- 
ernment within seven days -failing 
which the Special Judge would make 
a reference to the Central Govern- 
ment. The Special Judge did not 
deliver the four appellants to the Com- 
manding Officer. 


6. On 28 January, 1967 the 
Officer Commanding, 123 Infantry 
Battalion (T. A.), Jaipur wrote to the 
Special Judge that the notice under 
Rule 5 of the Criminal Courts and 
Court Martial (Adjustment of Jurisdic- 
tion) Rules, 1952 served by the Officer 
on the Special Judge by letter dated 
16 January, 1967 might be treated as 
eancelled. 


7. On 21 Marcħ, 1968 the ap- 
pellants made an application before 
the Additional Special Judge, Jaipur 
that the Commanding Officer acted il- 
legally and without jurisdiction in 
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cancelling the earlier notice dated 16 
January, 1967 and the Commanding 
Officer should have made a reference 
to the Chief of the Army Staff. ‘The 
appellants prayed that they might be 
handed over to the Commanding Off- 
cer in terms of the letter dated 17 
January, 1967 issued by the Command- 
ing Officer asking the Special Judge to 
deliver the appellants to the Army 
authorities. On 5 April, 1968 the Ad- 
ditional Special Judge held tha. the 
Officer Commanding revised his discre- 
tion and intimated by letter dated 28 
January, 1967 that the earlier notice 
dated 16 January, 1967 issued under 
Rule 5 requiring delivery of the ap- 
pellants to the Army authorities for 
trial by Court Martial was carcelled 
and therefore the Special Judge would 
try the case and not deliver the appel- 
lants to the army authorities. - 


8. The appellants thereafter 
made an application to the High Court 
of Rajasthan under Section 435 read 
with Section 561-A of the Code of 
Criminal Procedure for quashing the 
proceedings before the Additional 
Special Judge and for directing the 
Special Judge to hand over the appel- 
Tants to be tried by Court Martial. 
The High Court by order dated 9-9- 
1969* dismissed the revision applica- 
tion and directed the Special Judge, 
Rajasthan to conduct the trial expedi- 
tiously, because sufficient time had 
elapsed since the submission af the 
charge-sheet by the Special Police 
Establishment Branch, Jaipur. 


9. Counsel on behalf of the ap- 
pellants contended that the order of 
the High Court was wrong for 3 rea- 
sons: First, that the . Special Judge 
having issued a notice on 12 Janu- 
ary, 1967 under Rule 4 of the Crimi- 
nal Courts and Court Martial (Ad- 
justment of Jurisdiction} Rules, 1952 
to the Officer Commanding arid having 
received a reply dated 16 January, 
1967 from the Officer, the Special 
Judge had no jurisdiction to dezl with 
an application of the State made on 17 
January, 1967 and pass an ord2r on 
17 January, 1967 on the stay- applica- 
tion that the Commanding Officer 
should make a reference to the Cen- 
tral Government. The second conten- 
tion was that the Commanding Officer 
had no power to cancel the intimation 
dated 16 January, 1967 by the subse- 
quent letter dated 28 January, 1967. 


*Reported in AIR 1969 Raj 115. 
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Thirdly, it was said that the sanction 
for prosecution accorded by the Cen- 
tral Government had no relevance to 
Section 549 of the Code of Criminal 
Procedure read with the Rules. 


10. Counsel on behalf of the 
respondent on the other hand contend- 
ed that the Officer Commanding by 
letter dated 28 January, 1967 cancel- 
led the earlier notice dated 16 
January, 1967 with the result that no 
Court Martial proceeding was to be 
commenced against the appellants. It 
was said on behalf of the respondent 
that the competent military authority 
had power and jurisdiction to cancel 
the letter dated 16 January, 1967. 
Secondly, it was said that the Special 
Judge had jurisdiction and authority 
to try and dispose of the case which 
was pending on 30 June, 1966 in the 
Criminal Court by virtue of the pro- 
visions contained in the Criminal Law 
Amendment (Amending) Act, 1966. 
The third contention was that the 
Special Judge was justified in making 
an order on 17 January, 1967 request- 
ing the competent military authority 
to make a reference to the Central 
Government failing which the Special 
Judge would make a reference to the 
Central Government. 


11. In order to appreciate the 
rival contentions reference has to be 
made to Sections 125 and 126 of the 
Army Act and Rules 3 to 9 of- the 
Criminal Courts and Court Martial 
(Adjustment of Jurisdiction) Rules, 
1952 made by the Central Govern- 
ment in exercise of the powers under 
Section 549 of the Code of Criminal 
Procedure. 

12. Sections 125 and 126 of the 
Army Act are framed for the purpose 
of ensuring that there is no conflict 
between the criminal Court and the 
Court Martial. Section 125 confers 
discretion on the Officer Commanding 
of the army corps, division or brigade 
in which the accused is serving to 
decide before which Court the pro- 
ceedings shall be instituted in respect 
of an offence alleged to be committed 
by the accused. . If the decision will 
be for. institution of proceedings 
before the Court Martial direction is 
given for detention of the accused in 
military custody. Section 126 provides 
that where a criminal Court having 
jurisdiction is of opinion that proceed- 
ings shall be instituted before it in 
respect of any alleged offence, the 
criminal Court, may require the Offi- 
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cer Commanding mentioned in Sec- 
tion 125 of the Army Act either to 
deliver the offender to the Magistrate 
or to postpone proceedings pending a 
reference to the Central Government, 
Section 126 (2) of the Army Act pro- 
vides that the Officer Commanding 
shall either deliver the offender to the 
Magistrate or shall refer the question 
to the Central Government whose 
order upon such reference shall be 
final. These two sections of the Army 
Act do not Jeave any room for doubt 
that if after commencement of Court 


Martial proceedings the ordinary cri-. 


minal Court intends to proceed against 
an accused who is subject to the con- 
trol of the Army Act, the criminal 
Court will have to adopt either of the 
two courses mentioned. ‘The order of 
the Central Government shall be final 
in cases of reference by the criminal 
Court to the Government. 


13. In the presenf case, there 
was in the beginning suggestion by the 
Officer Commanding of institution of 
Court Martial proceedings. When the 
Special Judge found on the applica- 
tion made by the State on 17 Janu- 
ary, 1967 that Section 122 of the Army 
Act raised the bar of limitation with 


regard to initiation of Court Martial - 


proceedings and further found that 


there were civilians charged along with- 


the appellants, it was not unjustified 
in asking the Officer Commanding to 
make a reference to the Government 
in order to prevent any competition 
or conflict between the Criminal 
Courts and Court Martial. On 17 
January, 1967 as matters stood, the 
Special Judge had the intimation from 
the Officer Commanding that Court 
Martial proceedings would be institut- 
ed. ‘Therefore on a reading of Sec- 
tion 126 of the Army Act the Special 
Judge requested the Officer Command- 
ing to refer the question to the Central 
Government for determination as to 
the Court before which proceedings 
would be started. - 

14. . Section 549 of the Code of 
Criminal Procedure empowers the 
Central Government to make Rules 
as to the case in which persons sub- 
fect to military, naval or air-force 
law be tried by a Court to which the 
Code of Criminal Procedure applies 
or by Court Martial. When any such 
person is brought before the Magis- 
trate and charged with an: offence for 
which he is liable to be tried either by 
a Court or by Court Martial, the 
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Magistrate shall have regard to such 
Rules and shall in appropriate cases 


.deliver him together with- the state- 


ment of the offence of which he is 
accused to the Commanding Officer for 
ae pup of being tried by Court 


15. There are 9 Rules under 
Section 549 of the Code of Criminal 
Procedure. These Rules are called 
Criminal Courts and Court Martial 
(Adjustment of Jurisdiction) Rules, 
1952. Broadly stated, -Rules 3 to 9 
are as follows. Under Rule 3, (a) a 
Magistrate may proceed against a per- 
son subject to military, naval or air- 
force laws without being moved by a 
competent military, naval or air-force 
authority, or (b) by being moved by 


such authority. Under R. 4if the Magis- 


trate is of opinion that he will proceed 
against such a person without being 
moved by the competent military, 


-naval or air-force authority, he shall! 


give written notice to the Command- 
ing Officer of the accused and until 
the expiry of a period of seven days 
shall . not (a) convict or acquit the 
accused, or (b) hear him in defence or 
(c) frame in writing a charge, or (d)} 
make an order committing the accus- 
ed for trial by the High Court or by 
the Court of Sessions under Section 
213 of the Code of Criminal Proce- 
dure. Under Rule 5 where within the 
period of seven days or at any time 
thereafter before the Magistrate has 
done any act or issued any order, the 
Commanding Officer’ gives notice to 
the Magistrate that the accused should 
be tried by Court Martial, the Magis- 
trate shall stay the proceedings and if 
the accused is in power or under 
his control the Magistrate shall deliver 
him to the relevant-authority. Under 
Rule 6 where a Magistrate has been 
moved by the competent military, 
naval or air-force authority under 
Rule 3 (b).and the Commanding Offi- 
cer subsequently gives notice to the 
Magistrate that the accused shall be 
tried by Court Martial, such Magis- 
trate, if he has not before receiv- 
ing such notice done any act or issued 
any order referred to in Rule 4, shall 
stay proceedings and, if the accused is 
in his power or under his control, shall 
deliver him to the relevant authority. 
Under Rule 7 where an accused person 
having been delivered by the. Magis- 
trate under Rule 5 or 6 is not tried 
by a Court-martial for the offence of 
which he is accused, or other effectual 
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proceedings are not taken against him 
the Magistrate shall regort the circum- 
stance to the State Government which 
may, in consultation with the Cen:ral 
Government take appropriate steps to 
ensure that the accused person is dzalf 
with in accordance with law. Under 
Rule 8, where it comes to the notice 
of the Magistrate that a person sub- 
fect to military, naval or air-force law 
has committed an offence, proceedings 
in respect of which are instituted 
before him and that the presence of 
such a person cannot be procured un- 
Tess through military, naval or air- 
force authorities the Magistrate may 
by a written notice require the Com- 
manding Officer of such person either 
to deliver such a person to a Mazis- 
trate to be named in the said notice 
for being proceeded against accorcing 
to law, or to stay the proceedings 
against such person before the Court- 
martial if: since instituted, and to 
make a.reference to the Central Cov- 
ernment for-devermination as to the 
Court before which the proceedings 
should be instituted. Under Rule 9 
where a person subject to military, 
naval or air-force law has commi-ted 
an offence which in the opinion of the 
competent military, naval or air-force 
authority, as the case may be, ought to 
be tried by a Magistrate in accord- 
‘ance with the civil law in force or 
where the Central Government has on 
a reference mentioned in Rule 8, 
decided that proceedings against such 
person should be instituted before a 
Magistrate the Commanding Officer of 
such person shall after giving a wri-ten 
notice to the Magistrate concerned, 
deliver such person under proper 
escort to that Magistrate. 


_ 16. These Rules enjoin comity 
of criminal Courts and Court Mariial. 
Before proceeding against the person 
subject to military law. the Magist-ate 
is required to give notice to the 
Commanding Officer. If within. the 
period of seven days or before the 
Magistrate has done any act or issued 
any order tha Commanding Officer 
gives notice that the accused should be 
tried by a Couzt-martial the criminal 
Court shall stay proceedings. If th=re- 
after the Court-martial proceeding is 
not taken the Magistrate may renort 
to the State Government which may in 
consultation with the Central Govern- 
ment take appropriate steps to ensure 
that the accused is dealt with in ac- 
‘cordance with Jaw. Where it canes 
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to the notice of the Magistrate that 
proceedings ought to be instituted 
before he may by written notice 
require the Commanding Officer to 
deliver the accused to the Magistrate 
or require. the Commanding Officer to 
stay the Court-Martial proceedings if 
instituted and to make a reference to 
the Central Government for determina- 
tion as to the Court before which the 
proceedings shall be instituted. Rule 8 
again supports the step taken by the 
Magistrate, in the present case, on 
17 January, 1967 when he required the 
Commanding Officer to make a refer- 
ence to the Central Government. 
Under Rule 9 if the relevant auth- 
ority of the armed forces is of opinion 
that the Criminal Court ought to try 
the offender or if the Central Govern- 
ment on a reference to it is of similar 
opinion the offender is delivered to the 
Magistrate. Rule 9 is also attracted 
in the present case by reason of two 
features, viz., the Officer Commanding 
on 28 January, 1967 informed that no 
Court-Martial proceeding would be 
instituted, and, secondly, the military 
authorities never asked the criminal 
Court to deliver the appellants to the 
military authority. The facts and 
circumstances indicate that the com- 
petent military authority formed the 
opinion that the appellants should be 
tried by the Special Cour%.. 


17. This Court in the case of 
Ram Sarup v. Union of India, (1964). 
5 SCR 931 = (AIR 1965 SC 247) 
considered the question whether S. 125 
of the Army Act could.be said to 
be discriminatory and violative of 
Article 14 of the Constitution. In that 
case Ram Sarup who was subject to 
the Army Act was tried by the Gene- 
ral Court Martial found guilty and 
sentenced to death. He then filed a 
petition under Article 32 of the Con- 
stitution for a writ of habeas corpus 
and a writ of certiorari setting aside 
the order of the Court Martial and 
the order of the Central Government. 
It was contended there that Section 
125 of the Army Act left to the un- 
guided discretion of the Officer men- 
tioned in that section to decide whe- 
ther the accused should be tried by 
a Court-Martial or by a criminal 
Court. This Court repelled that con- 
tention and held “there is sufficient 


material in the Act which indicates 


policy which is to be a guide for exer- 
cising discretion and it is expected thafi 
the discretion is exercised in accordance 
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with it. The Magistrate could question 
it and the Government in case of dif- 
ference of opinion between the views of 
the Magistrate and the Army auth- 
orities decide the matter finally”. In 

Sarup’s case, (1964) 5 SCR 931 
= (AIR 1965 SC 247) (supra) this 
Court further examined the meaning 
of Sections 125 and 126 of the Army 
Act and Section 549 of the Code of 
Criminal Procedure and Rules 3 to 9 
of the Criminal Courts and Court 
Martial (Adjustment of Jurisdiction) 
Rules, 1952 made under the Code of 
Criminal Procedure and laid down 
two propositions: First, if the Magis- 
trate will find that the military- auth- 
Orities do not take effectual proceed- 
ings under the Army Act within a 
reasonable time the Magistrate can 
report the circumstance to the State 
Government which may in consultation 
with the Central Government take 
appropriate steps to ensure that the 
accused is dealt with in accordance 
with law. Secondly, whenever there 
will be difference of opinion between 
the criminal Court. and the military 
authorities about the forum where an 
accused is to be tried for the particu- 
lar offence committed by him, final 
choice about the forum of the trial ‘of 
a person accused of a civil offence 
meaning thereby an offence triable by 
criminal Court rests with the Central 
Government. 


18. This Court in the recent 
decision in Som Datt Datta v. Union 
of India, (1969) 2 SCR 177 = (AIR 
1969 SC 414}, considered the effect of 
Rule 3 of the Rules framed under Sec- 
tion 549 of the Code of Criminal Pro- 
cedure. The petitioner in that case 
made an application under -Article 32 
for a writ of certiorari for quashing 
the proceedings before the Court- 
Martial whereby he was found guilty 
of charges under Sections 304 and 149 
of the Indian Penal Code and sentenc- 
` ed to 6 years’ rigorous imprisonment. 
The contention in that case was that 
having regard to the provisions of Sec- 
tion 125 of the Army Act and having 
further regard to the fact that the 
Army Officer had in the first instance 
decided to hand over the matter for 
investigation to the Civil Police and 
by reason of absence of notice under 
Rule 5 of the Rules under Section 549 
of the Code of Criminal Procedure 
that the petitioner should be tried by 
Court Martial, the criminal Court 
‘alone had jurisdiction under Rule 3 
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to try the petitioner. This Court held 
that the action of the Officer under 
Section 125 of the Army Act constitut- 
ing a Court-Martial indicated that 
decision was taken under Section 125 
of the Army Act for institution of 
Court-Martial proceedings. Rule 3 
was said to be applicable to a case 
where the Police had completed the 
investigation and the accused was 
brought before the Magistrate after 
submission of the charge-sheet. Rule 3 
eould not be invoked where the 
Police merely started investigation. 
In Som Datt Datta’s case, (1969): 2 
SCR 177 = (AIR 1969 SC 414) (supra) 
this Court said about Sections 125 and 
126 of the Army Act. "These two see- 
tions of the Army Act provide a satis- 
factory machinery to resolve the con- 
flict of jurisdiction having regard to 
the exigencies of the situation in any 
Particular ease”. In the present case, 
the Special Judge gave notice to the 
Officer Commanding. The Officer 
Commanding had first said that Court- 
Martial proceedings would be institut- 
ed. The Officer Commanding. there- 
after cancelled that intimation. There 
is no further aspect of conflict be- 
tween the Criminal Court or the 
Court-Martial in the present case. 


19. The appellants contended 
that they should be delivered to the 
Army authorities. The Army autho- 
rities did not want delivery of the ap- 
pellants to them for any Court-Martial 
proceedings. On the contrary, the 
Army authorities indicated in no un- 
certain terms that the Special Judge 
should proceed with the case. When 
Special Judge- asked the Army auth- 
orities to make a reference to. the 
Government the Army authorities in- 
stead of making a reference to the 
Government cancelled their first inti- 
mation about the institution of Court- 
Martial proceedings with the result 
that the Officer Commanding express- 


- ed the opinion that the appellants 


ought to be tried by a Magistrate in 
accordance with law of the land. 


29. This Court in the recent 
unreported decision in Joginder Singh 
v. State of Himachal Pradesh, Cri. 
Appl. No. 34 of 1969, D/- 30-11-1970 
= (Since reported in AIR 1971 SC 
500) considered the question as to whe- 
ther the trial and conviction by the 
Assistant Sessions Judge in respect of 
an offence under Section 376 of the 
Indian Penal Code violated provisions 
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of the Army Act read with Criminal 
Courts and Court Martial (Adjustmant 
of Jurisdiction) Rules, 1952. The con- 
tention in that case was that the vri- 
minal Court did not follow the prcvi- 
sions contained-in Section 126 of the 
Army Act read with Rules 3 and 4 
of the Criminal Courts and Court 
Martial (Adjustment of Jurisdiction) 
Rules, 1952. It was particularly em- 
phasised in that case that it was for 
the competent cfficer to decide in the 
first instance that the appellant should 
be tried by Court Martial. This 
Court referred to the earlier decision 
_of this Court in Major K. G. Barsar v. 
State of Bombay, (1962) 2 SCR 195 = 
(ATR 1961 SC 1762) for the proposi- 
tion that there was no exclusion of 
jurisdiction of the ordinary criminal 
Courts in respect of offences which 
are also triable by Court Martial 
Sections 125 and 126 of the Army Act 
leave no doubt in that matter. Rule 
3 (a) of the Criminal Courts and Ccurt 
Martial (Adjustment of Jurisdiction) 
Rules also indicates that the criminal 
Court can of its own motion sart 
proceeding against an accused who is 
subject to the Army Act. The several 
provisions of the Army Act and the 
Rules also indicate that the crimcnal 
Court is not powerless when it is of 
opinion that the case should be tried 
in a criminal Court and in case of 
conflict between the criminal Ccurt 
and the Court-Martial the order of the 
Central Government is final decision 
as to the forum of trial of the offence. 
In Joginder Singh's case, Cri. Aopl 
No. 34 of 1969, D/- 30-11-1970 = 
{Since reported in AIR 1971 SC 500) 
(supra) this Court examined the Rules 
„and said that the absence of a natice 
under Rule 4 was not fatal in the facts 
and circumstances of the case beczuse 
the cofnpetent military authority 
knowing the nature of the offence re- 
leased the accused from military eus- 
tody and handed him over to the 
civil authorities, and the acion 
amounted to a decision by the military 
authorities that the accused in chat 
case was to be tried by an ordirary 
criminal Court and not by Court- 
Martial. 


21. The provisions of the Amy 
Act, the Rules under Section 549 of 
the Code of.Criminal Procedure and 
the decisions of this Court all suport 
he -conclusion that the Special Judge 
in the present case was justified in 
asking the Officer Commanding to 
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make a reference to the Central Gov- 
ernment and that the Officer Com- 
manding in the facts and circum- 
stances of the case expressed the 
opinion that the appellants should be 
tried by criminal Courts because there 
would in fact be no Court- Martial 
proceedings, 


22. The contention on behalf 
of the appellants that the Officer Com- 
manding having once exercised the 
discretion under Rule 5 could not can- 








communication of the Special J udge o 
17 January, 1968 intimated on 28 
January, 1967 that the previous lett 
dated 16 January, 1967 was cancelled. 
There are no allegations of mala fid 
or abuse of power to challenge the 
propriety of the exercise of power and 
discretion. 


23. The Officer Commanding 
did not lack authority or suricdictiog 
to communicate to the Special Judge 
that Court-Martial proceedings woul 
not be instituted. 


_ 24 The Criminal Law Amend- 
ing Act, 1966 being Act No. 22 of 1966 
has an important bearing on the pre- 
sent appeal. Section 5 of Act 22 of 
1966 is as follows:— 


“(1) Notwithstanding anything 
contained in this Act or in the princi- 
pal Act as amended by this Act,— 


(a) cases pending immediately 
before the 30th day of June, 1966, 
before a Special Judge in which one 
Or more persons subject to military, 
naval or air-force law is or are charged 
with and tried for . an offence under 
the principal Act together with any 
oar person or persons not so subject, 
an 


(b) cases pending immediately 
before the said date before a Special 
Judge in which one or more persons 
subject to military, naval or air-force 
law is or are alone charged with and 
tried for an offence under the princi- 
pal Act and charges have already been 
framed against such person or persons 
shall be tried and disposed of by the 
Special Judge. 


(2) Where in any case pending im-= 
mediately before the 30th day of June, 
1966, before a Special Judge, one or 
more persons subject to military, naval 
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or air-force law is or are alone 
charged with and tried for an offence 
under the principal Act and charges 
have not been framed against such 
person or persons before the said date, 
or where, on appeal or on revision 
against any sentence passed by a Spe- 
cial Judge in any case in which one 
or more persons 
. were alone tried, the appellate Court 
has directed that such person or per- 
sons be retried and on, such retrial 
charges have not been framed against 
such person or persons before the 
said date, then, in either case, the Spe- 
cial Judge shall follow the proce- 
dure laid down in Section 549 of the 
Code of Criminal Procedure, 1898, as 
if Special Judge were a Magistrate”. 
The question is whether the present 
appeal relates fo a case pending im- 
mediately before 30 June, 1966 before 
a Special Judge within the meaning 
of Section 5 (1) (a). Sanction was ac- 
corded on 29 October, 1965 under Sec- 
tion 197 of the Code of Criminal Pro- 
cedure. A charge-sheet was submitted 
before the Special Judge on 27 Janu- 
ary, 1966. On 5 March, 1966 the 
.case was adjourned to 4 July, 1966 at 
the request of the Public Prosecutor 
for enabling the Public Prosecutor to 


‘supply the copies of documents envis- 


aged by Section 173 of the Code of 
Criminal Procedure. The case was 
numbered 4/66/Spl. Cr. 

25. The word ‘pending’ came 
up for consideration before this Court 
in Asgarali Nazarali Singaporewalla 
v. The State of Bombay, 1957 SCR 678 
= (AIR 1957 SC 503). Criminal Law 
Amendment Act, 1952 provided for 
the trial of-all offences’ under Sec- 
tions 161, 165 or 165-A of the Indian 
Penal Code or sub-sec. (2) of Section 
5 of the Prevention of Corruption Act, 
1947 exclusively by Special Judges, 
and directed the transfer of all such 
trial pending on the date of the com- 
ing into force of the Act to Special 
Judges. The Presidency Magistrate 
continued the trial and acquitted . the 
appellant. Upon appeal by | the 
State Government the High Court held 
that from the date of the commence- 
ment of the Act the Presidency Magis- 
trate lost all jurisdiction to con- 
tinue the trial and ordered retrial by 
the Special Judge. It was contended 
that on the date of the coming into 
force of the Criminal Law Amend- 
ment Act, 1952, viz., 28 July, 1952, the 
case was not pending because no Spe- 


so subject was or 
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cial Judge was appointed until 26 
September, 1952 and the trial also 
came to an end on 26 September, 1952. 


This Court did not accept that conten-, 


tion because the accused was not call- 
ed upon his defence on 28 July, 1952 
and the examination of the accused 
under Section 342 of the Code of Cri- 
minal Procedure took place after that 
date and the accused filed his written 
statement on 14 August, 1952 and the 
addresses by the prosecution as well as 
the defence continued right up to 26 
September, 1952. The word ‘pending’ 
will ordinarily mean that the matter 
is not concluded and the Court 
which has cognizance of it can make 
an order on the matter in issue. The 


- test is. whether any proceedings can 


be taken in the cause- before the 
Court or tribunal where it is said to 
be pending. The answer is that until 
the case is concluded it is pending. 
Judged by these tests it will appear 
that this present appeal relates to a 
case pending before 30 June, 1966. 


26. The next question is as to 
what meaning should be given to the 
words “charged with and tried for an 
offence under the principal Act”, oc- 
curring in Section 5 (1) (a). Counsel 
for the appellants contended that the 
words “charged with and tried for an 
offence” would mean that charges had 
been actually framed and trial com- 
menced. There is a distinction be- 
tween Clauses (a) and (b) of sub-sec- 
tion (1) of Section 5 of Act 22 of 1966. 
Clause (a) deals with persons who are 
subject to the military, naval or air- 
force law being charged with and 
tried for an offence together ‘with a 
person or persons not so subject 
whereas Clause (b) deals only with 
persons who are subject to military, 
naval or air-force law. In the pre- 
sent case, the appellants arè persons 
who were subject to military law and 
they were charged along with civi- 
lians. Therefore, Clause (a) is attract- 


_ed. It is in connection’ with a case 


which concerns only persons subject to, 
military, naval or air-force law that 
under Section 5 (1) (b) it is enacted 
that a case is not only to be pending 
before 30 June, 1965 before a Special 
Judge but that charges should also 
have been framed against such per- 
sons. The absence of .framing of 
charges in Clause (a) and requirement 
of framing charges in Clause (b) repels 
the construction suggested by counsel 
for the appellants that charges should 


Yy 


k 


offence”. 
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ave been framed in the present case 


Jin order to make it a case pending 


within the meaning of Section 5 (1) (a) 
of the 1966 Act. The words “charged 
with and tried for an offence” mean 
that there are accusations and allega- 
tions against the person. The “words 
“charged _ with” are used in Section 5 
(1) (a) in contradistinction to the 
words “charg2s have already been 
framed” in Section 5 (1) (b) of the 
Act. Therefcre, the use of separate 
words in the two separate Clauses (a) 
and (b) is significant to indicate that 
the statute speaks of the words 
“charged with” in Clause (a) not in 
the sense of “charges have been fram- 
ed” in Clause (b) ‘The legislative 
intent is abundantly clear from the 
use of separate words. 


27. Sections 251, 251-A, 252, 
253 and 254 of the Code of Criminal 


Procedure throw some light as ~o the 
meaning to ke given to the words 
“charged with and tried for an 


In the trial of warrant cases 
instituted on a police report the 
Magistrate is to follow the procedure 
specified in Section 251-A and the pre- 
sent is one such. Section 251-A con- 
templates thet the Magistrate on the 
commencement of the trial shall satisfy 
himself that the documents reZerred 


to in Section 173 have been furnished. 


to the accused and if he finds that the 
accused has not been furnished with 
such documents or any of therm he 
shall cause them to be so furnished. 
In the present case, it will eppear 
that in the month of March, 1966 the 
Publie Prosecutor made an application 
to the Specie] Judge for adjournment 
of the case till the month of July, 1966 
to enable copies of papers to be given 
to the accused under Section 173 of 
the Code af Criminal Proc2dure. 
Under Section 251-A (2) if, upon con- 


_ sideration of all the documents refer- 


red to in Section 173 and making such 
examination, if any, of the accused as 
the Magistrate thinks necessary and 
after giving the prosecution and the 
accused an opportunity of being’ heard, 
the Magistrate considers the charge 
against the accused to be groundless, 
he shall discharge him. This prevision 
that the Magistrate may discharge the 
accused where the charge against the 
accused appears to be groundless indi- 
cates that the words “charged with” 
cannot be said to mean framing of a 
charge. It is because the charge or 
the allegation or accusation against 
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the accused 
discharged. 

28. Again, în Section 252 it 
will appear that the Magistrate in any 
case instituted otherwise than on a 
police report shall proceed to hear the’ 
complainant and take evidence in sup- 
port of the prosecution. Under Sec- 
tion 253, if, upon taking the evidence 
referred to in Section 2&2, and making 
such examination of the accused as the 
Magistrate thinks necessary, he finds 
that no case against the accused has 
been made out, the Magistrate shall 
discharge him. The provisions con- 
tained in Sections 252 and 253 are 
cases where the Magistrate deals with 
warrant case instituted not on a police 
report but upon a complaint. 


29. . These .three Sections ie, 
Sections 251-A, 252 and 253 indicate 
that an accused can be discharged by 
the Magistrate if the charge appears 
to be groundless. Charge is framed 
under Section 254 of the Code of Cri- 
minal Procedure when the Magistrate 
upon evidence and examination is of 
opinion that there is ground forpre- 
suming that the accused has commit- 
ted an offence which the Magistrate 
is competent to try and which could 
be ordinarily punished by them that 
he shall frame in writing a charge 
against the accused. The charge under 
Section 255 of the Cocée of Criminal 
Procedure is read and explained to 
the accused and he shall be asked 
whether he is guilty or has any 
defence to make. 
. 30. The Special Judge there- 
fore has jurisdiction to try and dis- 
pose of the case. It is a case pending 
before 30 June, 1966 and under Act 
22 of 1966 it is to be tried and dispos- 
ed of by the Magistrate. The letter 
dated 28 January, 1966 is an additional 
reason to indicate that the appellants 
are not required to be delivered to the 
competent military authorities. It is 
also in evidence that no Court Martial 
proceeding is pending and the appel- 
lants are to be tried by the Special 
Judge. The judgment of the High 
Court is upheld. 

31. The appeal therefore fails 


and is dismissed. 
Appeal dismissed. 


is groundless that he is’ 
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AIR 1971 SUPREME COURT 1130 
(V 58 C 230) 
(From Bombay: ILR (1969) Bom 484) 


G. K. MITTER, K. S. HEGDE AND 
P. JAGANMOHAN REDDY, JJ. 


Harivansh Lal Mehra, Appellant 
v. The State of Maharashtra, Respon- 
dent. 

Criminal Appeal No. 80 of 1967, 
D- 19-3-1971. 

(A) Constitution of India, Art. 265 
— Any customs duty or tax must be 
sanctioned by law — It cannot be 
levied on basis of administrative 
instructions — ILR (1969) Bom 484, 
Reversed. (Para 6) 

(B) Tariff Act (1934), Section 5 — 
Notification issued in 1950 declaring 
Goa to be a foreign territory for pur- 
poses of exports from that country to 
India had no legal effect after Goa 
became part of India — There was no 
liability to pay customs duty on 
transmission of goods by any person 
from Goa to Bombay after integration 
of Goa — ILR (1969) Bom 484, Revers- 
ed. (Para 6) 

(C) Prevention of Corruption Act 
(1947), Section 5 (1) (d) — Accused 
could not be convieted on charge of 
utilising his official position for send- 
ing articles from Goa to Bombay with- 
out paying any customs duty after 
27-3-1962 because no such duty was 
leviable after integration of Goa on 
that date — ILR (1969) Bom 484, Re- 
versed. (Para 8) 


Mr. A. S. R. Chari, Sr. Advocate,’ 


(M/s M. J. Mirchandani, K. K. Jain, H. 
K. Puri and R. Nagratnam Advocates, 
with him), for Appellant; M/s. P. K. 
Chatterjee, B. D. Sharma and S. P. 
Nayar, Advocates, for Respondent. 

The following Judgment of the 
Court was delivered by 

HEGDE, J.: — The appellant and 
one R. B. Mathur were tried before 
the learned Special Judge for Greater 
Bombay under various charges includ- 
ing a charge of conspiracy. Mathur 
was acquitted and the appeal against 
his acquittal was unsuccessful. The 
appellant was also acquitted of all 
charges excepting a charge under Sec- 
tion 5 (2) read with Section 5 (1) (d) 
of the Prevention of Corruption Act. 
For that offence he was sentenced to 
suffer rigorous imprisonment for two 
years and pay a fine of Rs. 5,000/-, 
in default to suffer further rigorous 
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imprisonment for four months. The 
substance of the charge under which 
he was convicted is that he by utilising 
his position as a Government servant 
sent various articles such as Radios, 
Transistors, Clothes, ete., from Goa to 
Bombay without paying customs duty. 
He was.also held guilty of sending his 
personal! articles in the vehicles engag- 
ed by the postal department without 
paying any charge. The trial Court 
supported its conclusion on a further 
ground namely that the assets of the 
appellant were more than that he 
could have acquired by his known 
sources of income. 


2. The charges framed against 
the appellant mace no reference to 
the fact that his assets were more than 
that he could have acquired by his 
known sources of income. In appeal 
the learned Judges of the High Court 
did not go into that aspect of the case 
Wor was that aspect of the case press- 
ed before us at the hearing. There- 
fore it is not necessary to go into that 
aspect. Even otherwise that. accusa- 
tion appears to be without any solid 
basis. The learned Judges of the High 
Court also did not go into the allega- 
tion that the appellant utilised his offi- 
cial position in sending his personal: 
goods in the vehicles engaged by the 
postal department. The accusation - is 
that the appellant sent some of his 
goods in the vehicles engaged by the 
postal department from Panjim in 
Goa to Margoa or Sawanthwadi or 
Belgaum. These places are not very 
far from Panjim.. The High Court 
held that the offence committed by the 
appellant in that regard if true, is of 
a technical nature and therefore it 
thought it unnecessary to examine the 
evidence relating to the same. Evi- 
dently in its view the accusation 
regarding the sending of some articles 
in the vehicles engaged by the postal 
department was of a trifling nature 
and therefore not worth examining. 
But the High Court agreed with the 
trial Court that the appellant was guilty 
of evading payment of customs duty 
and he did so by utilising his official 
position. In order to examine the cor- 
rectness of this finding, it is neces- 
sary to set out the material facts. 

3. In 1961, the appellant was 
working as a Senior Superintendent of 
Post Offices at Jaipur. On December 
20, 1961 Goa was liberated by the 
Incian Army. Thereafter the appel- 
lant was deputed as a Special Duty 


evidence was 
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Officer to Goa. He took charge in 
Goa on December 25, 1961. He assum- 
ed additional charge as Directer of 
Posts and Telegraphs on May 11, 1962 
and he held that office till August 11, 
1962. Thereafter he went back to 
Jaipur. It is alleged that during the 
period of appellant’s stay in Goze, he 
made large purchases of certain 
luxury articles. Utilising his cfficial 
position-in the Posts and Telegraphs 
department he transmitted those arti- 
cles to Bombay where he sold the 
same at profits. The prosecution 
relied in support of that charge on 
four different instances. Voluminous 
led in support of the 
prosecution case. But it is not neces- 
sary to go into that evidence es in 
our opinion the charge under which 
the appellant was convicted is with- 
out any legal basis. The learned 
Counsel for the appellant, Mr. A. S. R. 
Chari has assailed the judgmenis of 
the High Court and “he trial Court on 
various grounds. He contended that 
the evidence adduced in support of the 
prosecution case is unreliable and in- 
sufficient to support the conviction of 
the appellant. He also raised various 
legal pleas in support of the appeal. 
He contended that as the Prevention 
of Corruption Act was not in force in 
Goa at the relevant time, the appel- 
lant could not have been held guilty of 
an offence under that Act. According 
to him, the investigation of his case 
was illegal as the required sanction 
had not been obtained. But the most 
important plea taken by him is that 


- no custom duty was leviable cn the 
‘articles said to have been sent by the 


appellant from Goa to Bombay and as 
such the entire fabrie of the prosecu- 
tion case must fall to the gcound. 
There is force in this contention 
Hence it is not necessary to examine 
the other contentions. 

4, mentioned earlier Goa 
was liberated on December 20, 1961. 
Twelfth amendment to our _Coastitu- 
tion which received the assent of the 
President on 27th March, 1962 made 
Goa a part of India It became a 
Union Territory. The amendment in 
question is deemed to have come into 
force on December 20, 1961. . Hence 
Goa must be considered as a pert of 
India from December 20, 19€1 and 
indisputably at any rate from March 
27, 1962. Article 1 of our Constitu- 
tion says: 

“1. India, that is Bharat, skall be 
a Union of States. 


2. The States and the territories 
thereof shall be as specified in the 
First Schedule. 

3. The territory of India shall 
comprise— 

(a) the territories of the States: 

(b) the Union territories specified 
in the First Schedule; and 

(c) such other teritories as may 
be acquired”. 


5. All the territories that this 
country may acquire in whatever 
manner become part of India in view 
of Article 1 (3) (c). Further in the 
case of Goa by means of 12th amend- 
ment to the Constitution, the same is 
included in the 1st Schedule. There- 
fore there is no room for the conten- ` 
tion that Goa was not a part of India 
during the relevant time. It may be 
noted that according to the prosecu- 
tion the goods complained of were all 
Se Goa to Bombay after March 


. 6. This takes us to the ques- 
tion whether there is any liability to 
pay customs duty when someone sent 
goods from Goa to Bombay in 1962. 
No statute or statutory rule was placed 
before the Court to show that any cus- 
toms duty had been imposed on the 
goods transmitted from Goa to other 
parts of India after December 20, 1961. 
The only witness who spoke about the 
liability to pay customs duties on the 
goods in question is P. W. 56 Shaikh, 
the Dy. Superintendent of Central 
Excise. According to him customs 
duty on those articles was leviable 
because of certain administrative 
instructions. But he refused to place 
those administrative instructions 
before the Court. He claimed pri- 
vilege on the ground that they are 
confidential documents — a strange 
claim. Stranger still is that the trial 
Court appears to have accepted that 
plea. No tax or duty can be levied or 
collected except by authority of law. 
Hence no customs duty was leviable 
on the basis of any administrative 
instruction. Every levy of customs 
duty or any other tax must be sanc- 
tioned by law. It is surprising that both 
the trial Court as well as the High 
Court were of the opinion that certain' 
customs duties were leviable because 
of some administrative instructions. 
It appears that there was a notification 
issued in the year 1950 declaring Goa 
to be a foreign territory and thus 
bringing the exports from that country 
to India within the purview of Land 
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Customs Act. But that notification 
cannot continue to have a legal effect 
after Goa became a part of India. On 
becoming a part of India Goa ceased 
to be a foreign territory. The notifi- 
. cation in question must have been 

issued under Section 5 of the Indian 
Tariff Act, 1934 as it stood in 1950 
(that section has been repealed now). 
That section read: 


“Where a customs duty at any 
rate prescribed by or under this Act 
or any other law for the time being 
in force is. leviable on any articles 
when imported into, or any article 
when exported from, a port in India 
. the Central Government may, by noti- 
fication in the official gazette, direct 
that a duty of customs at the like rate 
shall be leviable on any such article 
when imported or exported, as the case 
may be, by land from or to any terri« 
tory outside India which it-may, by a 
like notification, declare to be foreign 
ee for the are crac of this secs 

n”, 


7. The ‘notification under this 
section could have been issued only in 
respect of any territory outside India 
and not in respect of any part of 
India. That provision empowered the 
Government to declare: any territory 
outside India as a foreign territory for 
the purposes. of that provision. That 
provision did. not empower the Gov- 
ernment to declare any part of India 
as a foreign territory. But it gave 
power to the Central Government not 
to treat any territory outside India as 
a foreign territory for the purposes 
of that provision. To illustrate the 
position, the Central Government 
could ‘not have declared either Delhi 
or Bombay as a foreign territory but 
it could have treated Nepal or Bhutan 
as not a foreign territory for the 
purposes of that provision. 
became part of India, the Govern- 
ment was incompetent to declare that 
territory as a foreign territory. Nor 
does it appear that any such declara- 
tion was made after December 20, 
1961. É 


8. Unfortunately te Higi 
Court allowed itself to be influenced 
by what it says tħe practical con- 
siderations. It is likely that there 
were considerable foreign goods in 


Goa which had been imported into. 


that territory before it was liberated, 
-may be even without paying customs 
duty and those goods were available 
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for being transmitted to other parts of 
India. But this circumstance does not 
change the position in law. Tt is not 
necessary for us to consider whether 
after integration of Goa, the Govern- 
ment could have imposed any duty on 
the goods that were sent from Goa to 
other parts of India. Suffice it to say 
that our attention was not invited to 
any law imposing such duties. That 
being so, the conclusion that the appel- 
lant had utilised his official position 
to evade customs duty miist fail 


9. In the result this appeal is 
allowed. and the conviction and sen- 


_ tence imposed -on the appellant are set 
His bail bond: 


aside. He is on ‘bail. 
do ae cancelled and fine if paid re- 

e 
‘Appeal allowed. 





AIR 1971 SUPREME COURT i132 
(V 58 C 231) 


'S. M. SIKRI, C. J., J. M. SHELAT, 
C. A. VAIDIALINGAM, ` 
A. N. GROVER AND A. N. RAY, JJ. 


Shri C. K. Daphtary, Sr. Advocate 
and ‘others, Petitioners v. Shri O. P. 
Gupta and others, Respondents. , 
The Attorney-General for India, 
(By RA , 
I Mise, Petition No. 1259 
(A) Constitution of India, Art. 129 
— Publication and circulation of a 
booklet -in public containing allega- 
tions that a Judge had made up his 


mind about the decision of a case and ` 


would not hear the arguments and 
manipulated to get the erroneous judg- 
ment delivered from the another Judge 
of the Bench and controlled the hear- 
ing and thus ascribing dishonesty to 
the Judge amounts to contempt. 
(Paras 66, 69) 
Even assuming that a judgment 
contains errors that can be no excuse 
for imputing dishonesty to the Judge. 
The fact that booklet was printed for 
use by members of Parliament only as 


“draft of proposed Impeachment Motion 


would not absolve the contemner when 
its circulation by himin public atlarge 
was proved and there was no _ proof 
that the booklet was published under 


‘the authority of the Parliament. 


(Paras 66, 69) 
= {B} Constitution of India, Art. 19 
(1) (a) and (2) — Assuming that Arti- 
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ele 19 (2) applies to ihe law relating 
fo contempt it imposes reasonable re- 
strictions on the right fo freedom of 
speech (X-Ref; — Article 129) 
{(X-Ref: — Coniempt of Courts Act 


(1952), Section 3) — AIR 1954 Pat 203 


and AIR 1953 All 342 and AIR 1554 
Hyd 175, Approved — (Case law dis- 
cussed). (Paras 52, 65) 
_ Secondly right to punish contempt 
under Article 129 cannot be said to 
have been conferred on the Supreme 
Court in order to curb the right of 
freedom of speech. — (Para 52) 
The Jaw relating to contempt as 
it stands in United States of America 
cannot be followed in India as the 
American Constitution does not can- 
tain any provision parallel to Article 
19 (2) of the Constituticn of India. 
(Para 55) 
{C} Contempt of Courts Act 
(1952), Section 3 — A scurrilous attack 
on a Judge in respect of a judgment 
or past conduct effects adversely on 
the due administration of: justice. 
(Para 61) 
(D) Constitution of India, Article 
124 (4) — Even if a Judge is Said to 
have committed gross error in judg- 
ment that does not amount to “mis- 
behaviour” within meaning of the 
Article. . {Para 68) 
- (Œ) Contempt of Courts Act (1952), 
Section 1 — Whether a contempt pro- 
ceeding is a criminal or civil proce2d- 
ing or neither within meaning of Sec- 
tion 3 of the Parliamentary Procezd- 
ings (Protection of Publication) Act 
{Quaere) — (X-Ref: — Parliamentary 
Proceedings (Protection of Publication} 
Act (1956), Section 3). (Paras 77, 78) 
(F) Parliamentary _Proceedi=gs 
(Protection of Publication) Act (1956), 
Section 3 — Whether a notice of im- 
peachment under Article 124 (4) if not 
admitted by the Speaker under Sec- 
tion 3 (1) of the Judges Gnquiry) Aet 
41968) is a proceeding of Parliament 
within meaning of Section 3 of the 
Parliamentary Proceedings Act 
(Quaere). 
(G) Constitution of ‘India, Art. 13 
{3) @ — Whether the law relating to 
contempt is a law within meaning of 
Article 13 (3) (a) {Quaere}, — (X-Ref.: 
— Contempt of Courts Act (1952), S. 1). 
(Para 52) 


(H) Constitution of India, Art. 129 


‘=~ Where an appeal is heard by two 


Judges to observe that a Judge “tzed 


ithe line” of another Judge and sr- 


i 
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rendered his own Judgment in defer- 
ence to or on dictation of that Judge 
amount to flagrant contempt — (X- 
Ref: — Contempt of Courts Act (1952), 
Section 3). (Para 80) 


4) Constitution of India, Art. 129 
= Evidence to justify allegations 
amounting to contempt of Court can- 
not be allowed — AIR 1954 SC 186, 
Rel. on. (Para 81) 


If a judgment is criticised as con- 
taining errors coupled with criticism 
of dishonesty on the part of the Judge 
the Court'trying contempt of Court 
cannot act as an appellate Court and 
decide whether there are errors or 
not. Contempt proceeding is of 
summary nature and fair trialis to be 
given to the contemner. (Paras 81, 84) 


(3) Constitution of India, Art. 129 
— On ihe facts.as alleged in the peti- 
tion, if the charge against the con- 
femner is clear and simple, a formal 
charge need noft be drawn ap either 
by the petitioner or by the Court 
Cr. Ap. No. 27 of 1964, D/-31- 1-1966 
(AID, Distinguished.’ (Para 87) 


(K) Constitution of India, Art. 129 

— Advocates of the Supreme Court 

including: the President of the Court’s 

Bar Association are entitled to file 
petition under Article 129. 

(Paras 92, 94) 

(L) Parliamentary Proceedings 

(Protection of Publication) Act (1956), 

Section 3 — The provision gives pro- 

fection to newspapers and broadcasting 


‘agencies only provided publication is 


made for public good and without 
malice, (Para 77) 


Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 221 (V 58) 
= (1969) 2 SCR 779, Perspective 
Publications Ltd. v. State of 
Maharashtra 

(1970) AIR 1970 SC 1318 (V 57) 

= (1970) 2 SCC 298, Rustom. 
Cawasjee Cooper v. Union of deat 
India 54 

(1966) Cr. Ap. No. 27 of 1964, 

D/- 31-1-1966 = 1966 All WR 
(HC) 179, Nagar Mahapalika of 
the a of Kanpur v. Mohan 


- Sing 
(1965) ATR 1965 SC 745 (V 52) 
= (1965) 1 SCR 413, Special 
Reference No. 1 of 1964 
(1961) AIR 1961 SC 1070 (V 48)=_ 
1961 Jab LJ 414, Jagdish Prasad 
Saxena v. State of Madhya 
Bharat 3 


53 


50 
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(1959) ATR 1959 SC 395 (V 46) 
= (1959) Supp 1 SCR 806, M. 

S. M. Sharma v. Srikrishna . 
Sinha 49 

(1959) 3 L. Ed 2d 1522 = 360 
US 684, Kingsley Corporation 
v. Regents of the University of 
New York 

(1954) AIR 1954 SC 10 (V 41) 
= 1953 SCR 1169, Brahma 
Prakash Sharma v. State of 
‘Uttar Pradesh 53, 58 

(1954) AIR 1954 SC 186 (V 41) . 
= 1954 SCR 454, Sukhdeo Singh 
Sodhi v. Chief Justice and Judges 
of the Pepsu High Court 83 

(1954) AIR 1954 Hyd 175 (V 41) 
= ILR (1954) Hyd 270, The 
State v. Vikar Ahmed 60 

(1954) AIR 1954 Pat 203 (V 41). 
= ILR 32 Pat 1069, Legal 
Remembrancer v. B. B. Das Gupta 58 

(1953) AIR 1953 All 38 (V 40) 
= 36 Cri*LJ 620, Ram Mohan 
Lal In, the Matter of 72 

(1953) AIR 1953 All 342 (V 40) 
= TLR (1953) 1 All 706, Lakhan 
Singh v. Balbir Singh 59 

(1952) AIR 1952 Nag 34 (V 39) 
= 1951 Nag LJ 499, State Govt. 
Madhya Pradesh v.’ | Vinaya 
Kumar gi 

(1942) AIR 1942 Lah 105 (V 29) 
= ILR nS S 411 (FB), 
Gauba K. L. 

(1935) AIR 1935 “Cal 410 (V 22) 
= 36 Cri LJ 1053, Tushar 
Kanti Ghosh In re .- 

(1929) AIR 1929 Pat 72 (V 16) 
= (1929) ILR 8 Pat 323 (FB), 
Murli Manohar Prasad In re -W1 

(1926) AIR 1926 Rang 188 (V 13) 

R 4 Rang 257, Ebrahim 
Mamooied Parekh v. Emperor 83 

(1923) AIR 1923 Bom 8 (V -10) 
= 24 Cri LJ 289, Emperor v. ` 
Marmaduke Pickthall 70 

(1918) AIR 1918 Cal 988 (V 5) 
= (1918) ILR 45 Cal 169 (SB), Ls 
Moti Lal Ghose In re 69 

(1903) ILR 27 Bom 394 = 5Bom- 
LR 348, In re Vallabhdas 83 

(1894) 1894-1 Ch D 347 = 63 
LJ Ch 328, Coats v. Chadwick 2 

(1868) LR 2 PC 106 = 5 Moo . 
PCCNC 111, In re Pollard 

17 LRA (NC) 572, Re Peter 
Breen 

Petitioners in person; Respondent 

No. 1 in person; Mr. Jagadish Swarup, 

Solicitor-General of India and Dr. 
V, A. Seyid Muhammad, Sr. Advo- 


C. K. Daphtary v. O. P. Gupta (Sikri C. J.) 
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cate, (Mr. S. P. Nayar, Advocate, with 
them), for the Attorney-General for 
India; Mr. Mela Ram, one ofthe 
partners of Respondent No. 2 was also 
present in person. 

The following Judgment of the 
Court was delivered by 

SIKRI, C. J.: — This is a petition 
under Article 129 of the Constitution 
of India by Shri C. K. Daphtary and 
three other Advocates bringing: to 
our notice the alleged contempt of this 
Court committed by the respondents 
(1) O. P. Gupta, (2) Rising Sun Press, 
Delhi, through its proprietor, and (3) 
M/s. Kanak Book Depot. Respondent 
No. 3 — Kanak Book Depot — has not 
been traced. Respondent No. 1, O. P. 
Gupta, appeared in person, and the 
proprietor of the Rising Sun Press, 
Mela Ram, also appeared in person. 

2. In the petition it is stated 
that Civil Appeal No, 1731 of 1967 was 
filed in this Court by the State of 
U. P. against the judgment of the High 
Court of Allahabad whereby the High 
Court had held that the order of dis- 
missal from Service passed against res- 
pondent No. ©. P. Gupta, was in- 
valid. This ae came up for hear- 
ing before this Court on various oc- 
casions and was ultimately heard by 
a Bench consisting of Shah, J., as he 
then was, and Hegde, J., on October 
15, 1969 and October 16, 1969 (and, ac- 
cording to respondent No. 1, also on 
October 17, 1969). It appears that the 
appeal was first heard on February 22, 
1969 by Hidayatullah, C. J., and an- 
other Hon’ble Judge, but later on it 
was heard, as already stated, by Shah 
and Hegde, JJ., and the judgment was 
delivered on October 28, 1969 by 
Hegde, J. ; 

3. Tt is further stated in the 
petition that respondent No. 1 “with. 
the deliberate design of bringing into 
disrepute and scandalising this Hon’ble 
Court, wrote and got printed and 
published, by and through Respondent 
No. 2, a pamphlet which though osten- 
sibly meant for the convenient use of 
members of Parliament was actually 
widely circulated and was made avail- 
able for sale at M/s Kanak Book - 
Depot, P. O. Ramsanehi Ghat, Distt. 
Barabanki, U. P., Respondent No. 3”. 
It is also stated that “the said 
pamphlet was, as the petitioners be- 
lieve, sold or offered for sale to the - 
publie by feria No. 3”. - 

4. is further stated in the 
petition ree the pamphlet “disparages 


aw 


í 


k, 


rae 


1971 


and brings into contempt the authority 
of this Hon’ble Court and tends to 
weaken the confidence of the peorle 
in it and in any event has the tenden-y 
and object of so doing’. It is sub- 
mitted that the pamphlet “by attack- 
ing Hon'ble Mr. Justice J. C. Sheh 
and Hon’ble Mr. Justice Hegde, whe 
acting in their judicial capacity, 
scandalises and brings into disrepu-e 
this Hon’ble Court and is clearly cœ- 
tempt of this Hon’ble Court”. 


5. In para 7 of the petition 
certain passages from the pamph_st 
were extracted. It is necessary to re- 
produce these paras in order to shaw 
the nature and content of the scandal- 
ous remarks made against Mr. Justice 
Shah and Mr. Justice Hegde. 


“Moreover, having wrongly per- 
sisted in hearing the case, he deliver- 
ed a demonstrably dishonest judgment 
which cannot fail to show to any ds- 
cerning person that he did so only <o 
feed fat his prejudice and bias. He 
has gone to the extent of writing toal 
falsehoods in the judgment in the 
defiant belief that there is none to look 
into and scrutinise his judgments. His 
action is highly condemnable and dero- 
gatory of a man in his position”. 

“As this enquiry procees, 
hundreds of similar other instances əf 
his misbehaviour are bound to come 
to light, as he appears to be in the 
habit of being influenced by extra- 
judicial considerations and of victim#s- 
ing the disliked party through dës- 
honest means”. 

‘In view of the clear admission 
by the U. P. Government that the 
file had never gone to the Governor at 
all, there was nothing on merits Zor 
that Government to file an appeal but 
still the U. P. Government filed an 
appeal in the Supreme Court in the 
hope that they may be able to 
influence the judgment and get a wrong 
decision in their favour. They thought 
of Shri J. C. Shah, Judge of te 
Supreme Court, in this connection”. 


“So even while the matter ze- 
mained pending in the High Cocrt 
they moved for ex parte ad interim 
stay in the Supreme Court. This vas 


managed to be heard by Sari 
J. C. Shah and another. Sari 
J. C. Shah at once ordered stay 


not only of the balance decreal 
amount, but even of the Rs. 50,000/- 
which had been received by Shri O. P. 
Gupta after furnishing full security’. 
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“The Respondent’s counsel, Shri 
S. P. Sinha, argued on 25th April, 1966 
from 11 a. m. to 11.40 a. m. Through- 
out on these arguments Shri J. C. Shaħ 
made such extremely unreasonable, 
biased and illegal observations that the 
counsel Shri S. P. Sinha had to give 
up the arguments in disgust”. 

“Shri O. P. Gupta went back to 
Allahabad greatly perturbed and upset 
at such open dishonesty of a Senior 
Judge of the highest Court of Justice 
in the land.” 


“Whereas in the Lok Sabha every 
word that is spoken is written down, 
in the Supreme Court none of the 
arguments by the parties or observa- 
tions by the Judge are noted. This is 
the reason why Shri J. C. Shah makes 
such illegal and dishonest observations 
orally in the Court in the belief that 
these observations will not find place 
on the record and nobody will be able 
to catch him.” a 


“Note: Although both the Judges 
who delivered this judgment are re- 
sponsible for it, the responsibility of 
Shri J. C. Shah is much more serious 
as he was the Senior Judge and had 
been specifically charged with bias. 
The other Judge merely toed his line. 
His cleverness in getting the judgment 
delivered by his junior colleague will 
decieve no one”. 


“It is not as if the Judge has miss- 
ed those contentions through careless- 
ness. He has done so deliberately and 
dishonestly, because the High Court 
had emphasised this contention very 
strongly and had given clear findings 
on it”. 

“It was only the height of dis- 
honesty on the part of Shri J. C. Shah 
to ignore and go against all law in 
this matter”. 

"In view of all these binding rul- 
ings, Shri J. C. Shah has not only 
conducted himself dishonestly in the 
above observation but has fouted the 
Constitution most directly and 
wantonly to feed fat his bias’. 


“Further, in AIR 1961 SC 1070, 
the Supreme Court has emphatically 
Jaid down that admissions have to be 
taken as a whole. It is not possible 
for a Judge to take a few sentences 
here and there from a statement and 
treat them as admission and ignore 
other sentences which explain those so- 
called admissions. Only a dishonest 
rr a cana Judge could have done 
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_ “In para 9, Shri J. C. Shah him- 
self says that one of the essential re- 
quirements of reasonable opportunity 
is that ‘he must be given reasonable 
opportunity to cross-examine the wit- 
nesses produced against. him’. He has 
belied his own standard and shown not 
only utter dishonesty but also a feel- 
ing that being a Judge of the Supreme 
Court there is none who can scrutinise 
his actions”, 

6. In para 8 of the petition it 
js stated that petitioner No. 3, Shri 
S.. N. Prasad, Advocate, while in 
Patna and Gauhati during the summer 
vacation, was asked by several people 
including some Judges of the High 
Court about the said pamphlet and 
was also shown the pamphlet for the 
first time in Patna. It is further stated 
that petitioner No. 3 was-also inform- 
ed by one of the Chief Justices that 
the said pamphlet had been sent to 
chim. It is submitted that “this makes 
it obvious that the pamphlet had been 
very widely circulated”. 


2 Para 9 of the petition may 
be set out in full: 


“That soon after reopening of the 
Court after summer vacation, Respon- 
dent No. 1 was found in the Bar As- 
sociation room of the Supreme Court 
and was seen talking to some mem- 
bers. Shri B. P. Singh, Advocate, on 
spotting the Respondent No. 1, went to 
the table at which he was sitting with 
the intention of asking him to leave 
the Bar Association room as he was 
not a member. On reaching the table, 
Shri B. P. Singh found the Respondent 
No. 1 discussing the aforesaid 
Pamphlet. Shri B. P. Singh asked the 
Assistant Librarian of the Bar Associa- 
tion to ask Respondent No. 1 to leave 
the Bar Association room immediately. 
However, before the Respondent. No, 1 
actually left the Bar Association 
room, he sold a copy of the said 
Pamphlet to Shri O. N. Mahindroo, 
Advocate”. 


8. In para 10 if is submitted 
that “from the above mentioned facts 
it is clear that the Respondent No. 1 
has personally distributed and publish- 
ed the aforesaid pamphlet”. It is 
further stated in para 11 that the 
pamphlet as a whole is ex facie con- 
tempt of Court and has the tendency 
and object of bringing into disrepute 
the authority of the Court and to 
weaken the confidence of the public in 
its justice and fair play. 


A.I.R. 


9. It is prayed in the petition 
tHat this Court be pleased to issue 
notice to the Respondents to show 
cause why they should not! be com- 
mitted for contempt of Court and upon 
hearing the Respondents (a) order 
attachment and committal, (b) impose 
such other penalty as may be deemed 
fit, and (c) pass such order or orders 
as this Court, may think proper. 

10. Shri S. N. Prasad, peti- 
tioner No. 3, has filed an affidavit with 
the petition. Shri B. P. Singb, Advo- 
cate, Supreme Court, has also filed an 
affidavit. In this affidavit it is stated: 
“Sometimes after the re-opening of the 
Court after the summer vacations in 
July 1970, I saw Mr. O. P. Gupta mov- 
ing about in the Supreme Court Bar 
Association. I recognise Mr. O. P. 
Gupta, as I remember having seen him 
arguing his own case in the Supreme 
Court. On that day Mr. O. P. Gupta 
was carrying a bag with him and was 
aimlessly moving about within the 
Association’s premises”. 

1i. Tt is further stated in the 
affidavit: 

“That Shri O. P. Gupta ultimately 
sat down to talk to some of the mem- 
bers of the Bar Association and was 
discussing certain matters with them. 
Having noticed his presence and hav- 
ing known that he had printed some 
pamphlet which contains scurrilous 
remarks against some of the Judges of 
this Hon'ble Court, I became sus- 
picious as to the purpose of his visit 
to the Supreme Court Bar Association. 
I, therefore, went to the table where 
he was sitting and found that he was 
discussing the contents of his pamphlet 
which he chose to describe as a 
“booklet”. Among other members 
present at the table I distinctly re- 
member the presence of Shri O. N. 
Mahindroo. I protested against the 
presence of Shri O. P. Gupta within 
the Supreme Court Bar Association 
premises as he was not a member of 
the Association. ...:..... In spite of my 
protest T found that Mr. Gupta had 
no intention of Ieaving the Bar Asso- 
ciation, and T therefore, called Shri 
Gopi, Assistant Librarian and asked 
him to see to it that Mr. Gupta left 
the Bar Association premises im- 
mediately. Thereafter Mr. Gupta 
agreed to Teave the Association pre- 
mises”, 

It is further stated that “while he was 
Teaving he collected a few copies of 
the ‘booklet’ which he had circulated 


ra 
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amongst the members present there. I 
distinctly remember that Shri O. N. 
Mahindroo asked for a copy of the 
booklet and paid a sum of Re. 1/- to 
Mr. O. P. Gupta which was the price 
demanded by Mr. Gupta for the book- 
let.. Thereafter Mr. Gupta was made 
to leave the association premises”. 


12. An affidavit was also filed 
by Shri O. N. Mahindrco. It is staced 
in the affidavit: l 

“T have read the Affidavit of Mr. 
B. P. Singh, Advocate, and I confirm 
what has been stated in paras 2 end 
3 of his affidavit 


as desired by Mr. Gupta for a copy of 
the booklet as stated in para 3 of the 
said affidavit.” 

13. This petition was called for 
hearing on November 23, 1970, 
upon hearing Mr. C. K. Daphtary, one 
of the petitioners, the Court directed 
issue of notice of this petition to the 
respondents returnable 10.days hence, 
peremptorily. The office reported on 
December 3, 1970, that “neither the 
Registered Cover nor the A. D. Carc in 
respect of notice issued directly to Fes- 
Shri O. P. Gupta 


has been received back so far. Simi- 


‘Jarly no report in respect of Respon- 


dent No. 1 has been received from the 
District Judge, Allahabad”. -On 
December 4, 1970, this Court directed 
that another notice be sent to respon- 
dents Nos. .1 and 3 returnable on 
December 9, 1970. It was further 
directed that notice be sent to respon- 
dent No. 1 at his Delhi address also, 
returnable on December 9, 1970. The 
notices were also directed to be serv- 
ed through the District Magistrates. It 
may be mentioned that responcent 
No, 2 was present in Court and Aad 
filed an affidavit to which we shall 
later refer. 


14. The Sub-Divisional Mazis- 
trate, Delhi, returned the notice in 
respect of O. P. Gupta, unserved, with 
the following report: 

“The wife of the addressee, iz., 
Mrs. Mithles Kumari, who was present 
at the address given in the notice, has 
stated that her husband had gone out 
to Poona. She had no knowledge 
about the return of her husband. She 
did not inform us 
at Poona. 

On enquiries being made from 
Shri Baij Nath Kureel, resident of 69, 
South Avenue (M. P. flats) he steted 
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about Mr. O. P.. 
Gupta and me. I did pey him a Rupee 


and 


about his addzess. 
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that he (Mr. Gupta) comes and stays 
with him as a guest, off and on, and 
he goes back. - 

Mr. O. P. Gupta is deliberately con- 
cealing himself and is avoiding service 
of the notice, Therefore, the notice is 
being returned unserved. The writing 
of Mr. O. P. Gupta’s wife is enclosed.” 


o I5 As regards the notice sent 
to O. P. Gupta, through the District 
Magistrate, Allahabad, the Additional 
District Magistrate who was contact- 
ed on Trunk telephone by the Office 
on December 8, 1970, reported that 
Gupta was stated to be in Delhi and 
was staying at 69, South Avenue. The 
District Judges of Allahabad and 
Barabanki reported that notices could 
not be served on O. P. Gupta as he 
was reported to be in Deihi in con- 
nection with some case. 

16. On being satisfied on mate- 
rials before it that respondent No. 1 
was deliberately avoiding’ service, the 
Court oh December 9, 1970, directed 
issue of non-bailable warrant for the 
arrest of respondent No. 1 (wherever 
he may be in India) and his production 
in this Court on Monday, the 14th 
December, 1970. The Additional Dis- 
trict Magistrate, Delhi, thereupon sub- 
mitted the following report. 

_ “The local police has informed us 
that despite best of their efforts they 
have not been able to arrest Shri O. P.. 
Gupta whose whereabouts in Delhi 
are not known. However we are mak- 
ing further efforts to find out his 
whereabouts and will be able to send 
you a final report on Sunday evening. 
You may kindly inform their Lord- 
ships accordingly.” 


17. On -December 10, 1970, 
O. P. Gupta sent a letter to the 
Registrar, giving his address “C/o 
Station Master, -Jagannath Puri 


(Orissa)”’, stating that he had heard a 
rumour that “the Hor’ble Court 
requires my presence in connection 
with contempt of Court.” He further 
stated that he was trying to reach 
Delhi as soon as possible in about ten 
days. He requested that the matter 
may be listed for his appearance any 
day in January, 1971. He gave a 
firm undertaking that he would pre- 
sent himself before the Court on the 
day the Court reopened after Winter 
vacation. On December 14, 1970 this 
Court ordered that the “warrant will 
remain outstanding ‘returnable a day 
after the reopening of the Court in 
January 1971, i. e, 5-1-1971". On 
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December 15, 1970, referring to the 
letter of the Tespondent, mentioned 
above, this Court observed that “the 
address given on the letter is c/o the 
Station Master, Jagannath Puri, Orissa. 
This clearly shows that he does not 
want to disclose his whereabouts so 
that proper processes may be issued 
to him. .. In view of this letter, we are 
further fortified in our view that he 
is avoiding service and concealing him- 
self. Warrants will be executed as 
ordered by us”. 

18. The office reported again 
on January 4, 1971 that the authorities 
had informed that despite their best 
efforts they had not been able to arrest 
O. P. Gupta nor his whereabouts 
could be found. 

19. Respondent No. 1 wrote an- 
other letter on December 24, 1970, 
objecting to the issue of non-bailable 
warrants. He stated: . 

“As written in my previous letter 

I had planned to reach Delhi by 
about the 20th instant and to present 
myself in Court when it reopens on 
4th January, 1971... But the shocking 
news of a non-bailable warrant has up- 
set all my plans.” 
He further stated that he had thus no 
alternative but to go back; he wanted 
to reach the Court as a free man and 
before appearing in Court he wished 
to get about two or three weeks time 
for medical aid. He, therefore, prayed 
that the warrant be withdrawn and 
the case fixed for Monday, the ist 
February, 1971. 

20. On January 5, 1971, this 
Court ordered that “warrants be exe- 
cuted as already directed by this Court. 
District Magistrates of Allahabad, 
Delhi and Barabanki should take im- 
mediate action with the assistance of 
the Police, to execute the warrants”. 

21, On January 25, 1971, at 
last, O. P. Gupta appeared before the 
Court, and this Court ordered that the 
“warrant which was ordered to be 
issued against respondent No. 1 will 
not be executed on condition that he 
shall furnish -a personal bond in the 
sum of Rs. 5,000/- with a surety in 
the like amount to the satisfaction of 
the Registrar of this Court. Respon- 
dent No. 1 will file affidavit in reply 
within a week from today. Liberty to 


the petitioners to file a rejoinder, if . 


any. The petition will come up for 

hearing on the 12th February, 1971”. 
22. On January 23, 1971, res~ 

pondent No. 1 filed an application al- 


ALR. 


leging that the petition for contempt 
was not maintainable and deserved to 
be dismissed without the applicant 
being called upon to answer it on 
merits. He stated various grounds 
regarding the non-maintainability of 
the petition. On February 12, 1971, 
the Court adjourned the matter to 
February 18, 1971, and respondent 
No. 1 was directed to file an affidavit 
on merits by February 16, 1971, which, 
however, he failed to do. 


23. On February 22, 1971, res- 
pondent moved another application 
praying that the hearing of the case 


-may be postponed because he wanted 


to engage a counsel and counsel whom 
he wished to engage (M/s R. D. 
Bhandare, Mohan Kumaramangalam, 
K. K. Nayar, D. L. Sen, ete.), were 
parliamentarians and they were ex- 
tremely busy in their elections and 
could not come to Delhi before the 
middle of March, 1971. 


24. We have given these facts 
in order to show that respondent No. 1 
was deliberately avoiding service for 
a long time. We could not at first 
understand his object in doing so, but 
during the course of arguments the 
object became quite clear. Chief 
Justice Shah was due to retire on 
January 21, 1971 and if the respondent 
had made the affidavit, to which we 
will presently refer to, before that 
date, it would have amounted to con- 
tempt. When it was pointed out to 
him during the course of hearing that 
he had abused Mr. Justice Shah in his 
affidavit he replied that it was not con- 
tempt because it was the law that 
there could not be any contempt in 
respect of a Judge who has retired. It 
seems to us clear that in order to hurl 
fresh abuses on Mr. Justice Shah, he 
deliberately avoided service of the 
notice so that he would not have to 
file his affidavit before the date of 


‘retirement of Mr. Justice Shah. 


25. We are also surprised at 
the inability of the Executive to have 
O. P. Gupta traced and warrants serv- 
ed on him. Article 144 of the Consti- 
tution provided that “all authorities, 
civil and judicial, in the territory of 
India, shali act in aid of the Supreme 
Court”. We have noticed with regret 
that in this case the Executive has nof 
shown due diligence in complying with 
this constitutional provision. 


26. Respondent No. 1 filed an= 
other application on February 18, 1971, 


wy 
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praying that the arguments on man- 
tainability of the petition be heerd 
first and that question decided. It was 
further requested that the petitiona2rs 
be asked to produce all their evidence 
because’ he would like to cross- 
examine them. It was further stacad 
that after the petitioners had closed 
their evidence, he “will summon dozu- 
mentary and oral evidence on his be- 
half, after which arguments may be 
heard”. He requested that the peti- 
tioners be asked to produce the “book” 
or the “pamphlet” from which they 
had copied annexure 1 to their peti- 
tion.. It was suggested that it wo ld 
throw great light on their allegatiors. 


` 27. We may mention that the 
pamphiet or the booklet was annexed 
to the petition in original and we could 
not understand this prayer. ‘This 
Court directed that the petition would 
be heard on the affidavits already filed 
by the parties. This Court also inform- 
ed respondent No. 1 that the peti- 
tioners had no other evidence to legd. 


28. Respondent No. 1 filed a 
lengthy counter-affidavit on February 
18, 1971. He started with tendering 
unreserved, unqualified and uncondi- 
tional apology to this Court. He hw- 
ever, went on to state that in borcer- 
line cases it was permissible to make 
alternative and additional defence of 
no contempt also and he therefore pro- 
ceeded to submit his defence. 

29. In para 3 of the councter- 
affidavit he maintained that because of 
the many laches, illegalities and in- 
firmities the petition should be dismiss- 
ed. In paras 3.2 he stated that “I am 
not at this stage making any attempt 
to contradict evidence given oz to 
give any evidence on my side. This 
will be done if and when the oc- 
casion arises or the Hon’ble Court so 
orders. I will have to summon sme 
documents also for that purpose”. This 
statement was made in spite of the 
direction of this Court that he should 
file his affidavit on the merits. Until 
now we have not been told what docu- 
ments or evidence he would have eall- 
ed, especially in view of the admis- 
sions made by him, which we will Jre- 
sently refer to. : 

30. In para 4 he complained 
that he could not ‘find the specific 
charge. We had informed him ‘hat, 
in brief, the charge egainst him was 
that he had committed contempt of 
Court by the publication and distribu- 
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‘tion of the pamphlet or the booklet 


outside Parliament. 

31. In para 5 he proceeded to 
assert that the petition was not bona 
fide at all. He cast aspersions on Mr. 
C. K. Daphtary, who is a senior advo- 
eate of this Court, and the President 
of the Supreme Court Bar Association. 
We need not refer to these because 
this is really an abuse of the process 
of this Court. 


32. In paras 8, 8.1, 8.2 and 83 
the respondent complained against the 
language of the petition as not being 
quite respectful to the Members of 
Parliament. In para 8.4 he stated that 
“as to facts I must frankly admit that 
the grievous wrong that Shri J. C. 
Shah had done to me had created such 
deep anguish, frustration and despera- 
tion in me that had God almighty not 
intervened ShriJ.C. Shah would not 
have seen the end of 1969.” We wonder- 
ed what exactly he meant by this 
passage, but he admitted that it meant 
that he had at one’ time decided to 
murder Mr. Justice Shah. He explain- 
ed that it was some Member of Parlia- 
ment who saved him from this act by 
suggesting that he might instead try to 
convince the Members of Parliament 
of the genuineness of his case and 
prepare them to file an impeachment 
motion. 

33. In para 8.5 it was stated 
that he had a right to approach and 
convince the Hon’ble Members and 
he exercised that right. Nobody has 
said before us that he had no right to 
approach and convince the Hon’ble 
Members, 

34, In paras 8.6 and 8.7 he 
mentioned about the filing of the im- 
peachment motion in- the Lok Sabha 
on May 15, 1970 and its rejection by 
the Hon’ble Speaker. 

. In para 9 he said that “a 
large number of Hon’ble Members of 
Parliament made that draft, in the 
making of which I too took an active 
part and made my contribution’. He 
submitted that the “drafting” of the 
motion could not be a charge. We may 
mention that he has not been charged 
with the drafting of the motion. 

36. Regarding the printing of 
the pamphlet, he stated in para 9.2: 

“The Impeachment Motion was 
printed by respondent No. 2 and I went 
to him to get it printed. The printing 
was done under orders and at the 
instance of the signatories of the 
Motion. There were 200 of them and 
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they were anxious to have several 
copies each. They had a right to have 
the copies. It was impossible for them 
to have the copies without printing the 
motion. I still possess a letter from 
Hon’ble Shri George Fernandes asking 


- for six copias which I sent to him by 


registered post”. : ae 
He submitted that the printing of the 
motion could not be a charge against 
him and that “neither the Hon’ble 
Members who ordered the printing, nor 
I who got the work actually done, 
nor respondant 2, who actually print- 
‘ed the motion are in any way guilty 
of contempt for that action”. We ne 
not go into this submission as he was 
not being charged for printing or as- 
sisting in the printing of the motion. — 
37. In para 9.3 he contended 
that the word “pamphlet” for the 
printed Impeachment Motion was 
highly condemnable. In para 9.4 he 
stated that Ae never offered the book 
for sale nor did he widely circulate 
it, Further in para 9.5 he stated that 
the “book given to Shri O. f 
Mahindroo, 7rom which. this annexure 
must have b2en copied, was not a new 
copy, but was a used one inasmuch as 
it containec several red pencil marks 
and pen wr-ting .in its body. This 
shows and proves that it was not given 
to him by way of sale and it was not 
being offerec for sale in general.” : 
38. In para 9.6 it was stated 
that annexure 1- to the petition was 
nothing but the Impeachment Motion 
filed in the Lok Sabha reproduced in 
a printed book. er ANANT: 
39. In para 10 Þe submitted 
that para 6 of the petition “has need- 
lessly dragged in the fair name of 
Hon’ble Mr. Justice Hegde in the peti- 
tioner’s wholesale onslaught”. He 
submitted: “Read the entire Impeach- 
ment Motion. The name of Hon’ble 
Mr. Justice Hegde does not occur even 
once anywhere either disparagingly or 
otherwise. I have the greatest regard 
and respect for His Lordship, just as 
I have for every other Judge in 
India”. . He gave reasons why 
Justice’ Hegd2’s name . was not men: 
tioned in tie Impeachment Motion, 
although he had actually delivered the 
judgment. - os Nhe 
40. In para 10.1 he submitted 
that “the very same judgment can lead 
to the Impeachment of one Judge who 
signs it knowing that its conclusions 
are wrong while leaving out complete- 
ly the other Judge, who signs if 
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genuinely believing that the conclu- 
sions. are right”. f D 
_ 41. In para 10.2 he referred to 
the petition dated 27-10-69 under Arti- 
cle 32 of the Constitution to demons- 
trate his great regard and respect for 
Mr. Justice Hegde. 
42, In para 10.3 he stated thus: 
_ “It is entirely wrong to say that 
the Impeachment Motion “disparages 
and brings into contempt the authority 
of this Hon’ble Court and tends to 
weaken the confidence of the people 
in it and in any event has the tendency 
and object of so doing”. The Motion 
was solely aimed against a “decayed 
fish” and its laudable object was to 
save the “entire tank” from conta- 
mination, as explained above in para 
9.1. Therefore, the object of the 
motion clearly was to save the prestige 
and honour of the Hon’ble Court and 


to enhance public confidence in it, and. 


not the reverse”. ; g 
. ; In para 10.4 he submitted 

that the judgment in question did not 

excite respect for Mr. Justice Shah. 

. In para 10.5 he stated that 
the Impeachment Motion did not at- 
tribute any corruption like bribery. 
liquor, sex, influence, favouritism, ete., 
to Mr. Justice Shah. He further add- 


“what, however, was a fatal weak- 
ness in him, was that he made up his 
mind on the result of a case either 
when he read the file at home ina 
few minutes or within the first few 
minutes of the opening arguments, and 
once he made up his mind, he dogma- 
tically refused to listen even to the 
most reasonable arguments of the 
party disfevoured by him. In order 
to shut down the arguments of that 
party, he would go to the length of 
talking absurdly and like a mad man 
in open Court. Such behaviour made 
all his virtues useless and made him a 
man thoroughly. unfit to be a Judge”. 

- 45. : We need not refer to 
instances he gave of some other Judges 
and their kehaviour in Court. : 

5 In para 10.8 he submitted: 

“The Impeachment Motion ought 
to be read in this light. Wherever it 
says “prejudice”, “bias”, “grudge”, 
“vengeance”, etc., everywhere it means 
the same — that he had formed his 
opinion and was seeking to stick to if 
whatever came his way, and the more 


I tried to make him see reason, the 
more offended and revengeful he 
became, “Extra-judicial considera- 
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tions” also means the same, because 
becoming prejudiced by one sided 
argument is certainly not judicial In 
this light the entire Impeachment 
Motion is nothing but extremely fair 
and just comment on a man who rich- 
Ty deserved it. The two illustretions 
given on the back of the title cover, 
which are the gist of the entire im- 


‘peachment motion, also point to this 


trait of Shri J. C. Shah’s character. 
There is no hint of any other weak- 
ness. Even my letter to Shri C. K. 
Daphtary, annexure A, clearly points 
only to this weakness of Shri J. C. 
Shah. Fair comment is not contempt”. 


4%, In para 11 he asserted that 
the excerpts given in para 7 of the 
petition, reproduced above, were all 
correct excerpts from the Impzach- 
ment Motion and not from any pam- 
phlet. He further submitted that 
“they are all true, correct and fair 
criticism of Shri J. C. Shah as clarifi- 
ed above”. : 


48, Before dealing with the 
question of maintainability of the peti- 
tion and other points raised in his 
application dated January 28, 1971, we 
propose to dispose of the point regard- 
ing the validity of the existing law 
relating to contempt of Court. The 
first respondent has urged thet the 
existing law relating to contempt of 
Court by writings in respect of pro- 
ceedings which have finished is repugn~ 
ant to Article 19 (1) (a), read with 
Article 19 (2). He contends that the 
existing law imposes unreasonable 
restrictions on a citizen’s right to free- 
dom of speech guaranteed under Arti- 
cle 19 (1) (a). He urges that we snould 
follow the law existing in the United 
States of. Americas Mr. C K. 
Daphtary, on the other hand, contends, 
first, that Article 19 (1) (a) and -Arti- 
cle 19 (2) do not apply to the law 
relating to contempt of this Court 
because of Article 129 of the Constitu- 
tion, which reads: 

“The Supreme Court shall ze a 
Court of Record and shall have at the 
powers of such a Court including the 
power to punish for contempt oł it- 
self”. ; 


. Secondly, Mr. Dapħtary urges that 


the existing, law relating to coniempt 
of Court is not a “law” covered by the 


definition of the word “law” in Arti- 


cle 13 (3) (a). Thirdly, Mr. Daphtary 
contends that the existing law only 
imposes reasonable restrictions within 
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the meaning of Article 19 (2) of the 
Constitution. 

49. In M. S. M. Sharma v. Sri 
Krishna Sinha, (1959) Supp 1 SCR 806 
= (AIR 1959 SC 395) this Court held: 

_“I€ would not be correct to con- ` 
tend that Article 19 (1) (a) of the Con- 
stitution controlled the latter half of 
Article 194 (3) or of Article 105 (3) of 
the Constitution and that the powers, 
privileges and immunities conferred by 
them must yield to the fundamental 
right of the citizen under Article 19 (1) 
(a). As Articles 194 (8) and 105 (3) 
stood in the same supreme position as 
the provisions of Part III of the Con- 
stitution and could not be affected by 
Article 13, the principle of harmonious 
construction must be adopted”. 

“So construed, the provisions of 
Article 19 (1) (a), which were gene- 
ral, must yield to Article 194 (1) and 
the latter part of its Clause (3), which 
are special, and Article 19 (1) (a) could 
be of no avail to the petitioner”. 

50. In Special Reference No. 1 
of 1964, (1965) 1 SCR 413 = (ATR 1965 
SC 745) the same view was confirm- 


51. Relying on these auth- 
orities Mr. Daphtary urges that at the 
time when the Constitution was enact- 
ed it was well known what the powers 
of a superior Court of Record were 
in England and what was the law of 
contempt which the Courts of Record 
were .administering, and therefore, 
there could be no question of testing 
that law on the anvil of Article 19 (1) 
(a), read with Article 19 (2). 

52. Tt is not necessary to 
decide this point or the point whether 


‘the existing law relating to contempt 


of Court is a ‘law’ or not within the 
definition of the word ‘law’ in Art. 13 
(3) (a), as we -have .come to the 
conclusion that in any event the 
existing law imposes reasonable res- 
trictions withinthe meaning of Arti- 


cle 19 (2), Apart from this, the Con- 
stitution makes this Court the 
guardian of fundamental rights con- 


ferred - by the Constitution and it 
would not desire to enforce any law 
which imposes unreasonable- restric- 
tions on the precious right of freedom 
of speech and expression guaranteed 
by the Constitution, : 

53. In this case it is claimed 
that respondent 1 has committed con- 
tempt of Court by circulating a pam- 
phiet or booklet containing criticism 
of the judgment of this Court, deliver- 
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ed by Mr. Justice Hegde, on behalf 
of himself and Mr. Justice Shah, as 
he then was, and also containing 
scurrilous criticism of the conduct of 
both the Judges. Then, what is the 
. existing law on this particular point? 
`- We are relieved from reviewing earlier 
authorities because this Court has re- 
cently in two cases examined the law. 
In Perspective Publications Ltd. v. 
State of Maharashtra, (1969) 2 SCR 779 
at pp. 791 and 792 = (AIR 1971 SC 
222 at p. 230). Grover, J., speaking on 
behalf of the Court, reviewed the en- 
tire case law and stated the result of 
the discussion of the cases on contempt 
as follows: 

*(1) It will not be right to. say 
that committals for contempt for scan- 
ana ing the Court have become obso- 
ete. 

(2) The summary jurisdiction by 
way of contempt must be exercised 
with great care and caution and only 
when its exercise is necessary for the 
proper administration of law and 
justice. i 

(3) It is open to anyone to express 

fair, reasonable and legitimate criti- 
cism of any act or conduct of a judge 
in his judicial capacity or even to 
make a proper and fair comment on 
any decision given by him because 
“justice is not a cloistered virtue and 
she must be allowed to suffer the seru- 
tiny and respectful, even though 
outspoken, comments of ordinary 
men”. _ 
(4) A distinction must be made be- 
tween a mere libel or defamation of 
a Judge and what amounts to a con- 
tempt of the Court. 

The test in each case would be 
whether the impugned publication is 
a mere defamatory attack on the 
judge or whether it is calculated to 
interfere with. the due course of 
justice or the proper administration of 
law by this Court. 


as contempt. l 

(5) Alternatively the test will be 
whether the wrong is done to the 
fudge personally or it is done to. the 
public. To borrow from the language 
of Mukherjee, J. 
(Brahma Prakash Sharma’s case, 1953 


SCR 1169 = (AIR 1964 SC 10)) the. 


publication of a disparaging statement 
~ will be an injury to the public if it 
tends to create an apprehension in the 
minds of the people regarding the 
integrity, ability or fairness of the 


It is only in the 
fatter case that it will be punishable ` 


fas he then was) 


ALR. 


Judge or to deter actual and prospec- 
tive litigants from placing complete 
reliance upan the Court’s administra- 
tion of justice or if it is likely to 
cause embarrassment in the mind of 
the Judge himself in the discharge of 
his judicial duties”. 

54, Later, Hidayatullah, C. J., 
in R. C. Cooper v. Union of India, 
(1970) 2 SCC 298 at p. 301 = (AIR 
ie SC 1318 at pp. 1320, 1321) observ- 
ed: i 

“There is no doubt that the Court 
like any other institution does not en- 
joy immunity fror fair criticism. This 
Ccurt does not claim to be always 
right although it does not spare any 
effort to be right according to the best 
of the ability, knowledge and judg- 
ment of the Judges. They do not 
think themselves in possession of all 
truth or hold that wherever. others 
differ from them, it is so far error. No 
one is more conscious of his limita- 
ticns and fallibility than a Judge but 
because of his training and the assis- 
tance he gets from learned counsel he 
is apt to avoid mistakes more than 
others ... We are constrained to say 
also that while fair and temperate cri- 
ticism of this Court or any other 
Court even if strong, may not be 
actionable, attributing improper 
motives, or tending to bring Judges 
or Courts into hatred and contempt 


_or obstructing directly or indirectly 


with the functioning of Courts | is 
serious contempt of which notice must 
and will be taken. Respect is expect- 
ed not only from those to whom the 
judgment of the Court. is acceptable 
but- also from those to whom -it is 
repugnant. Those who err in their 
ériticism by indulging in vilification of 
the institution of Courts, administra- 
tion of justice and the instruments 
through which the administration acts, 
should take heed for they will act at 
their own peril. We think this will be 
enough caution to persons embarking 
on the path of criticism”. 

55. We are unable to ap- 
preciate how the law, as summarised 
in the two cases places unreasonable 
restriction on the freedom of speech. 
But the argument of the first respon- 
dent was that we have now a written 
Constitution, like the United States of 
America, and if in the United States, 
in order to give efféct to the liberty 
of speech and freedom of expression 


the common law has been departed- 


frcm, we should alsa follow in their 


4 
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footsteps. But the American Consti- 
tution and the conditions in the United 
States are different from those in 
India. In the American Consticution 
there is no provision like Article 19 
(2) of our Constitution. 

56. The relevant part ef the 
First Amendment to the U. S. Consti- 
tution is as follows:— ` 


“Congress shall make no law ...... 

abridging the freedom of speech, or of 
the press”. 
The difference between the First 
Amendment and Article 19 (1) (=) was 
noted by Douglas J., in Kingslay Cor- 
poration v. Regents of the University 
of New York, (1959) 3 L Ed 2d 1312 at 
p. 1522 where he observed: 


“If we had a provision im our 
Constitution for “reasonable” r2gula- 
tion of the press such as India has 
included in hers there would be room 
for argument that censorship ir. the 
interest of morality would be p=rmis- 
sible’. (In a foot-note he set out Arti- 
cle. 19 (2)). 


37. Even in the United States, 
as far as we have þeen able to ascer- 
tain, in some States the law is the 
same as in England (see Re Peter 
Breen — Annotation at page 572) 17 
LRA (NC) 572. 
some passages from the decision of the 
Nevada Supreme 
An Attorney had made a statement 
about a reversal by the Supreme 
Court of a decision of the Trial Zourt. 
In proceedings for disbarmeni the 
Court observed: 


“In fact, the question is present- 
ed: whether or not the language and 
order could, in any event, be d=emed 
contemptuous or warrant any action 
upon the part of this Court, upon the 
theory that they are but criticisms of 
an opinion of a Court which it & the 
province of anyone to indulge -n, ir- 
respective of whether such criticisms 
are just or unjust, or whether or not 
they are couched in . respectful 
language. The right to criticize an 
opinion of a Court, to take issue with 
it upon its conclusions as to a legal 
proposition, or question its conception 
of the facts, so long as such criticisms 
are made in good faith, and ere in 
ordinarily decent and respectful 
language, and are not designed to wil- 
fully or maliciously misrepresent the 
position of the Court, or tend to bring 
it into disrepute, or lessen the respect 
due to the authority to which a Court 


We may here quote, 


Court in that case.’ 
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of last resort is entitled, cannot be 
questioned. To attempt to declare any 
fixed rule marking the boundaries 
where free speech in reference to Court 
proceedings shall end would be as 
dangerous as it would be difficult. The . 
right of free speech is one of the-. 
greatest guarantees to liberty in a free 
country like this, even though that 
right is frequently and in many 
instances outrageously abused. Of 
searcely less, if not of equal, import- 
ance, is the maintenance of respect for 
the judicial tribunals, which are the 
arbiters of questions involving the 
lives, liberties, and property of the 
people. The duty and power is im- 
posed upon the Courts to protect 
their good name against ill-founded 
and unwarranted attack, the effect of 
which would be to bring the Court un- 
justly into public contempt and ridi- 
cule, and thus impair the respect due 
to its authority. While it is the duty 
of all to protect the Courts against un- 
warranted attack, that duty and obli- 
gation rests especially upon the mem- 
bers of the Bar and other officers of 
the Court. It would be foolish, as well 
as useless, for anyone to contend that 
the very highest Courts do not make 
mistakes. Courts themselves prove 
this by overruling previous decisions”. 


“If any considerable portion of a 
community is led to believe that, either 
because of gross ignorance of the law, 
or because of a worse reason, it can- 
not rely upon the Courts to administer 
justice to a person charged with crime, 
that portion of the community, upon 
some occasion, is very likely to come 
to the conclusion that it is better not 
to take any chances on the Courts fail- 
ing to da their duty. Then may come 
mob violence with al. its detestable 
features. To say that respondent 
meant no disrespect for this Court is 
contrary to the plain meaning of the 
language used, and the order direct- 
ing that it be spread upon the minutes 
of the district Court”. 
~ 58. The question whether the 
existing law of contempt is..unreason- 
able within Article 19 ‘2) of the Con- 
stitution has been the subject of deci- 
sions in some of the High Courts. They 
have all come to the conclusion that 
the restrictions imposed by this law 
are reasonable. S. K. Das, J., then a 
Judge of the Patna High Court, in 
Legal Remembrancer v. B. B. Das 
Gupta, (1953) ILR 32 Pat 1069 at p. 
1091 (AIR 1954 Pat 203 at p. 210) 
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after referring to tħe arguments of 
Mr, Ghosh, observed as follows: 


“I think that the answer to the 
arguments of Mr. Ghosh is to be found 
in the words of Lord Atkin — “Justice 
_is not a cloistered virtue’. Any and 

every criticism is not contempt. One 
of the tests is, to use the words of 
Mukherjea, J., in Brahama Prakash 
Sharma v. The State of Uttar Pradesh, 
(1953) SCR 1169 = (AIR 1954 SC 10) 
- whether the criticism is calculated to 
interfere with the due course of justice 
or proper administration of law; whe- 
ther it tends to create distrust in the 
popular mind and impair confidence of 
people in the Courts ‘of law. These 
tests have been part of the meaning of 
the expression contempt of Court from 
before the Constitution and are still 
a part of its meaning — a meaning 
which the framers of the Constitution 
must have known when they used the 
expression. We are giving no wider 
connotation to it, and it is idle to con- 
tend that such a connotation imports 


any unreasonable restriction on free-. 


dom of speech and expression”. 
We agree with the observations of the 
learned Judge. . 


59. . In Lakhan Singh v. Balbir 
Singh, (1953) ILR 1 All 796=(AIR 1953 
All 342) itwas held that “the law of 
contempt as laid down by British and 
Indian Courts imposes reasonable re- 
strictions on the exercise of the right 
of freedom of speech and expression 
and the previous law continues in 
force even after the amended Article 19 
(2) of the Constitution.” It was further 
stated that “conditions in India are 
different from those prevailing in 
America. The language of our Con- 
stitution after the amendment of 
Article 19 requires us to see whether 
the restrictions are “reasonable”’.” It 
is true that this case was dealing with 
a publication which prejudiced man- 
kind against a party before the case 
was heard, but the general observa- 
tions are relevant for the purpose of 
this case, : i 


-60. In the State v. Vikar 
Ahmed, ILR (1954) Hyd 270 af 
p. 272 = (AIR 1954 Hyd 175 at p. 178) 
the High Court of Hyderabad was con- 
sidering the question of scandalising 
the Court or the Judge. In this con- 
nection they said: 


“We may observe that the free- 
dom of press under our Constitution is 


A.LR. 


not higher than that of citizen, and 
that there is no privilege attaching to 
the profession of the press as distin- 
guished from the members of the 
public. To whatever height the sub- 
ject in general may go, so also may 
the journalist, and if an ordinary citi- 
zen may nof transgress the law so must 
not the press. That the exercise of 


‘expression is subject to the reasonable 


restriction of the law of contempt, is 
borne out by Clause (2) of Article 19 
of the Constitution. It should be 
well to remember that the Judges by 
reason of their office are precluded 
from entering into any controversy in 
the columns: of the public press, nor 
can enter the arena and do battle 
upon equal terms in newspapers, as 
can be done by ordinary citizens.” 


61. Respondent No. 1 contends 
that the present law places unreason~ 
able restrictions because it serves no 
useful purpose, and even a scurrilous 
attack on a Judge does not affect the 
administration of justice. He further 
says that after a case has been decid- 
ed, if a judgment severely and even 
unfairly criticised, and assuming that 
this has an adverse effect on the 
administration of justice, it must be 
balanced against the harm which would 
ensue if such criticism is stopped. We 


.are unable to agree with him that a 


scurrilous attack on a Judge in res- 
pect-of a judgment or past conduct 
has no adverse effect on the due ad- 
ministration of justice. 
attack in a country like ours has the 
inevitable effect of undermining the 
confidence of the public in the Judi- 
ciary. If confidence in the Judiciary 
goes, the due administration of justice 
definitely suffers. 


62. The first respondent refer- 
red to Article 73, Article 246, List I, 
Entry 77, and Article 142 (2). These 
do not throw any light on the question 
whether the existing law of contempt 
imposes unreasonable restrictions. 
Article 73 deals, with the extent of 
the executive power of the Union. 
Article 246 inter alia deals with legis- 


‘lative power of Parliament. Entry 77 


in List I reads: 


“Constitution, organisation, ‘juris- 
diction and powers of the Supreme 
Court (including ‘Contempt of such 
Court), and the ...... $: 

We are not concerned here with the 
extent of the powers conferred by Arti- 
cle 246 read with Entry 77 of List I. 


This sort ofi. 


v. 
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63. Article 142 (2) reads: 


*(2) Subject to the provisions of 
any law made in this behalf by Parlia- 
ment, the Supreme Court shall, as ves- 
pects the whole of the territory of 
India, have all and every power to 
make any order for the purpose of 
securing the attendance of any person, 
the discovery or production of any 
document, or the investigation or 
punishment of any contempt of itself”. 


64, We are here also not con- 
cerned with any law made by Parlia- 
ment. Article 129 shows that the 
Supreme Court has all the powers of 
a Court of Record, including the 
power to punish for contempt of it- 
self, and Article 142 (2) goes further 
and enables us to investigate any con- 
tempt of this Court. 


65. We are accordingly of the 
opinion that assuming that Article 19 
(2) applies, the restrictions imposed by 
the existing law of contempt are 
reasonable, and are in public interest. 
66. Respondent No. 1 sougkt to 
justify the extracts which we have re- 
produced above from para 7 of the 
petition. His justification was, in brief, 
that he could show that in the judg- 
ment there were numerous errors. He 
proceeded to point out a number of 
so-called errors to us but we told him 
that we were not sitting as a Court 
of appeal and we were willing tc as- 
sume in his favour, without deciding 
the point, that there were errors in 
the judgment. But even so, there is 
no excuse whatsoever for using the 
language which he employed in these 
passages. It must be rememberec in 
this connection that it was Mr. Justice 
Hegde who drafted and delivered the 
judgment. He does not impute dis- 
honesty to Mr. Justice Hegde but to 
Mr. Justice Shah, He explains this by 
saying that it was Mr. Justice Shah 
who controlled the hearing and he 
would not even allow Mr. Justice 
Hegde to listen to his arguments. We 
are unable to believe this. 


67. According to Respondent 
No. 1, the words “dishonest judgment” 
and “dishonesty” have to be ur.der- 
stood in a special sense. He says that 
these words were used in order to 
show the manner in which the appeal 
was heard and the manner in which 
Mr. Justice Shah, made up his mind 
quickly and then refused to budge 
from that position. It is well settled 
that we have to give the plain mean- 
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ing to the words used in the pamphlet 
or the booklet. Giving the ordinary 
and plain meaning it appears to us 
that “dishonesty” means dishonesty, 
i.e, that he has ascribed to the Judge 
a conduct which would be most re- 
prehensible. In other words he says 
that although Mr. Justice Shah was 
convinced that the appeal of the State 
of U. P. should be dismissed he clever- 
ly asked Mr. Justice Hegde to deliver 
the judgment and allow the appeal, 
and that Mr. Justice Hegde wrote down 
what Mr, Justice Shah dictated or 
told him to write. 


68. We have already set out 
paras 10.5 and 10.8 of the affidavit fil- 
ed by the first respondent. We are 
unable to give any other meaning to 
the words “dishonest judgment”, 
“open-dishonesty”, “deliberately and 
dishonestly”, “utter dishonesty”, i. e. 
the meaning which he now seeks to 
ascribe to these words. It seems to 
us that whoever drafted the Impeach- 
ment Motion drafted it with a view to 
bring the facts within the meaning of 
the expression “misbehaviour” in Arti- 
cle 124 (4) for he must have realised 
that to say that a Judge has commit- 
ted errors, even gross errors, cannot 
amount to “misbehaviour”. 

69. It seems to us that in view 
of the decisions of the various High 
Courts in India and this Court the 
passages we have extracted, read as 
a whole, constitute gross contempt of 
this Court and the two Judges. In this 
connection we may refer to some of 
the earlier cases decided by various 
High Courts. In Moti Lal Ghosh in 
re, (1918) ILR 45 Cal 169 at p. 182 
= (AIR 1918 Cal 988 at p. 994) a 
newspaper published articles scandalis- 
ing the High Court and the Chief 
Justice in his administration thereof, 
by allegations implying that the Chief 
Justice had constituted a packed 
Bench. It was held that the articles 
constituted contempt of Court. One of 
the reasons given for holding contempt 
was that “the mere suggestion that 
such a thing is within the bounds of 
possibility is a grave reflection’ upon 
the Court and the persons responsible 
for its administration.“ One passage 
of this judgment, which may be re- 
ferred to, is at page 182: (of ILR Cal) 
= (at page 994 of ATR). 

“The other matter to which T 
refer is the passage at the end of the 
article in which the author expresses 
perfect faith in the Chief Justice. 
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This, to my mind, is so inconsistent 
with the insinuations previcusly made 
in the articles, that it is impossible to 
conceive that it was genuinely intend- 
ed. It is much in the same style as 
the conclusion of the previous article, 
and I do not think there can be any 
doubt as to the object of the author in 
using these words, viz., to try and pro- 
vide a means of escape for himself if 
he is taken to task for the previous 
matter contained in his article.” 
' Similar remarks can be applied to the 
protestations of the respondent No. 1 
that he has respect for this Court and 


the Judges, including Mr. Justice 
Hegde. 
70. In Emperor v. Marmadule 


Pickhall, AIR 1923 Bom 8 at page 10 
the High Court of Bombay observed: 


“The article as a whole would 
leave on the mind of an ordinary rea- 
der the clear impression that injustice 
had been deliberately done on politi- 
cal grounds to some of the accused 
who were apparently innocent. In 
other words it attributes judicial dis- 
honesty to the Judges. I am unable 
to accept the contention that such an 
article does not constitute a contempt 
of Court. We have to consider the 
natural and probable effect of the 
article and not only the avowed in- 
tention of the editor as indicated in 
his affidavit. I think that the publi- 
cation of the article in question con- 
stitutes a contempt of Court.” 

Mr, Justice Shah, Acting Chief 
Justice, further observed: 

“I am slow to hold that any un- 
fair criticism of Courts of Judges con- 
stitutes such an interference with the 
administration of justice as should 
be punished. I am willing to act upon 
the view that the confidence of the 
public in Courts rests mainly upon 
the purity and correctness of their 
pronouncements and that such conf- 
dence is not lightly shaken by a mis- 
take or unfair criticism of this kind. 
At the same time it is clear that the 
tendency of such criticism is to 
undermine the dignity of the Court 
and in the end to embarrass the ad- 
ministration of justice. The faith.of 
the public.in the fairness and incor- 
ruptibility of Judges is a matter of 
great importance.” 

71. In Murli Manohar Prasad 
In re, (1929) ILR 8 Pat 323 at page 340 
= (AIR 1929 Pat 72 at page 78). a 
Full Bench decision of five Judges, it 
was observed: 


A. L R. 


“It is for this Court as a matter 
of law to construe words and phrases 
which have no technical significance 
and to decide what is their meaning 
and what is the effect which they are 
calculated to produce, and I have no 
hesitation in deciding that the words 
used by the author mean, and are cal- 
culated to mean, and intended to mean 
that the conduct of cases before the 
Chief Justice is such that arguments 
and authorities are ignored and that 
for that reason the life and liberty of 
the subjec brought before the Chief 
Justice is in peril. Such a statement 
made about a Judge in the execution 
of his office is a contempt of Court, 
of the gravest character.” 


72. In the matter of K. L. 
Gauba, (1942) ILR 23 Lah 411 at pp. 
423, 424 = (AIR 1942 Lah 105 at p. 
108 (FB)) where a book published by 
én advocate of the Lahore High Court 
Nite concerned, the Full Bench observ- 
ed: 


“This book contains most scandal- 

cus allegations of improper and even 
corrupt motives against Judges of this 
Court. It is, therefore, deliberately 
calculated to interfere with and bring 
into contempt the administration of 
justice in this Province and to lower 
the prestige of this Court”. 
We may also mention that following 
Ram Mohan Lal in the matter of, AIR 
1935 All 38, Coats v. Chadwick LR 
(1894) 1 Ch D 347 and Tushar Kanti 
Ghosh, Editor, In re, AIR 1935 Cal 
419 the Full Bench disallowed the 
advocate’s application to examine wit- 
nesses in defence. It observed: 


“There is not a single case on 
record, except one to which reference 
will presently be made, where a per- 


‘gon guilty of scandalising the Court 


pleaded or attempted to prove that the 
Ebel was true. In AIR 1935 All 38 
an attempt was made by the contem- 
ner to call evidence to prove his 
allegations but the Court refused to 
call the witnesses and held that there 
can be no justification of contempt of 
Court. Even assuming that the writer 
of a manifesto believes all he states 
therein to be true, if anything in the 
manifesto amounts to contempt of 
Court, the writer is not permitted to 
Jead evidence to establish the truth of 
his allegation.” 

73. In Coats v. Chadwick, 
1894-1 Ch D 347, Chitty, J., observed 
in a contempt case as follows: 


$ 
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“The Plaintiffs’ counsel not cnly 
admitted, but boldly asserted, and 
made it part of their argument, chat 
the circular was libellous, and hat 
they could justify the libel, and they 
referred to some of the evidence 
which apparently had been adduced 
for the purpose of sustaining justifica- 
tion. But the evidence and the argu- 
ment founded on it are irrelevant on 
this motion”. 

In AIR 1935 Cal 410, Mukerji. J. 
at page 432, describing the characieri- 
Stic of proceedings to punish brevi 
manu contempt of Court observed that 
in such proceedings the contemner is 
precluded from taking a plea o> a 
defence”. 


T4. The first respondent has 
argued his case at great length buz we 
are unable to hold that he did not 
commit contempt of Court. Further, 
he did so deliberately. He admits that 
he took part in the drafting of the 
Impeachment Motion, and it seems to 
us that whoever is responsible for the 
final draft deliberately used words in 
order to bring the allegations w thin 
the word “misbehaviour” in Article 
124 (4). He said that by assisting in 
the drafting he did not commit any 
contempt of Court. That may or may 
not be so. But so far as the present 
case is concerned we need not go into 
that wider question as he has admitted 
that he gave the booklet or the 
pamphlet to Mr. Mahindroo though 
according to him it was not giver to 
him by way of sale and was not being 
offered for sale in general. He further 
said that it was admitted that the kook- 
let was widely circulated but that this 
must have been done by some mem- 
bers of Parliament. He compleined 
that those members had not been ar- 
raigned as co-respondents. If some 
members of Parliament circulatec the 
booklet or the pamphlet, as alleged by 
Respondent No. 1, to persons who were 
not members of Parliament they 
equally committed contempt of this 
Court. But as no body has chosen to 
file a petition against them, nor are 
we aware as to which member or 
members of Parliament have circulat- 
ed the booklet or the pamphlet they 
could not be proceeded against. The 
fact that these members of Parliament 
had not been made co-respondents 
does not exonerate the first respondent 
7 make it any the less contemp; of 
Court. 


C. K. Daphtary v. O. P. Gupta (Sikri C. J.) [Prs. 73-76] S. C. 1147 


75. We must now refer to an- 
other defence which he relied on. He 
said that Article 105 (2) of the Con- 
stitution and the Parliamentary Pro- 
ceedings (Protection of Publication) 
Act, 1956 (XXIV of 1956) protect him. 
He submitted in his affidavit that 
“firstly, Parliament’s authority can be 
taken to be implied to this publication 
as it has taken no exception to or 
action on it; secondly, the article im- 
plies that when the publication is 
without such authority, only the 
Parliament shall take action for it”. 
He further submitted that Sections 3 
and 4 of the Parliamentary Proceed- 
ings (Protection of Publication) Act, 24 
of 1956, also protect substantially 
true reports of Parliameniary proceed- 
ings unless made with malice. Arti- 
cle 105 (2) reads as follows: 


“No member of Parliament shall 
be liable to any proceedings in any 
Court in respect of anything said or 
any vote given by him in Parliament 
or any committee thereof, and no 
person shall be so liable in respect of 
the publication by or under the auth- 
ority of either House of Parliament of 
any report, paper, votes or proceed- 
ings”, 

We are unable to appreciate how on 
the facts proved in this case Article 

105 (2) applies. He has not relied on 
any express authority of the Lok 
Sabha, and Article 105 (2) does not 
say anything of any implied authority 
resulting from non-action of Parlia- 
ment. Nothing, in fact was shown to 
us as to establish the publication of 
the pamphiet or the booklet as a 
publication “by or under the authority 
of either House of Parliament of any 
report, paper, votes or proceedings”. 

o T Section 2 of the Parlia- 
mentary Proceedings (Protection of 
Publication) Act, 1956, defines “news- 
paper” thus: 


“In this Act, “newspaper” means 
any printed periodical work contain- 
ing public news or comments on publie 
news, and includes a news agency sup- 
plying material for publication in a 
newspaper”, 

Sections 3 and 4 of this Act read thus. 

*3. (1) Save as otherwise provid- 
ed in sub-section (2), no person shall 
be liable to any proceedings, civil or 
criminal, in any Court in respect of the 
publication in a .newspaper of a sub- 
stantially true report of any proceed- 
ings of either House o? Parliament, 
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unless the publication -ïs proved to 
have been. made with malice. 


(2) Nothing in sub-section (1) shall 
be construed as protecting the publica- 
tion of any matter, the publication of 
which is not for the public good. 


4. This Act shall apply in relation 
to reports or matters broadcast by 
means of wireless telegraphy. as part 
of any programme or service provided 
by means of a broadcasting station 
situate within the territories to which 
this Act extends as it applies in rela- 
tion to reports or matters published 
in a newspaper”. 

7 Various questions of inter- 
pretation would have arisen if the 
pamphlet or the booklet had been 
published in a newspaper, as defined 
in Section 2. One of them would be 
whether a contempt proceeding is a 
criminal or a civil proceeding or not; 
a question would also arise whether 
a notice of impeachment under Arti- 
cle 124 (4), if not admitted by the 
Speaker under Section 3 (1) of the 
Judges (Inquiry) Act, 1968 (Act LI of 
1968), is a proceeding of Parliament 
within the meaning of Section 3 of the 
Parliamentary Proceedings (Protec- 
tion of Publication) Act, 1956. But 
as here we are not concerned with the 
publication of the pamphlet or the 
booklet in a newspaper we need not 
decide these questions. It seems to us 
that the protection under Section 3 is 
only given to newspapers or broad- 
casting agencies. The protection is 
available: provided that the publication 
has not been made with malice and 
is for publie good. 

78. Even so Respondent No. 1 
contends that Sections 3 and 4 of the 
Parliamentary Proceedings (Protec- 
tion of Publication) Act, 1956, show 
that Parliament considers it important 
that proceedings of the Houses of 
Parliament should be made known to 
the public, and therefore, if a private 
person does what is permitted by Sec- 
tion 3, it cannot be said to be contempt 
of Court because by permitting. pub- 
lication under Section 3 Parliament 
must be deemed to have said that pub- 
lication even of a proceeding which 
would ordinarily amount to contempt 
of Court does not affect the due ad- 
ministration of justice We are unable 
to deduce such an inference from Sec- 
tions 3 and 4 on the statute book. 
This is a limited protection given to 
newspapers and even then it will re- 
quire serious consideration whether a 
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contempt proceeding is a proceeding, 
civil or criminal, within the meaning 
of Section 3. AA 

79. In the result we hold that 
neither Article 105 (2) nor the Parlia- 
mentary Proceedings (Protection of 
Publication) Act, 1956 protect the first 
respondent in respect of the contempt 
of Court committed by him. 


80. The first respondent said, 
and.he has also stated so in. para 10 
of his affidavit, that the petitioners 
had “needlessly dragged in the fair 
name of Hon’ble Mr. Justice Hegde”. 
According to him, the name of Mr. 
Justice Hegde did not occur even once 
anywhere either disparagingly or 
ctherwise, and he had the greatest 
regard and respect for him, just as 
he had for every other Judge in India. 
He said that he took great care to 
keep out the fair name of Mr. Justice 
Hegde although he did so at the risk 
of the impeachment motion not being 
admitted. It seems to us, however, 
that at least to persons who knew that 
the appeal had been heard by Mr. 
Justice Shah and Mr. Justice Hegde 
and that the judgment was drafted and 
delivered by Mr. Justice Hegde, and to 
persons who are familiar with the 
practice of this Court the statement 
that “the other Judge merely toed his 
line” must appear as. gross contempt 
of Mr. Justice Hegde and this Court. 
The expression “toed the line” used in 
reference to Mr. Justice Hegde, by 
clear implication, means that the 
learned Judge, contrary to his own 
views, followed what was imposed 
upon -him by Mr. Justice Shah. There 
canbe nomore flagrant contempt of 
a Judge than to say that he sur- 
rendered his own judgment in defer- 
ence to or dictation by another Judge 
sitting with him. 

; In para 3.2 of his affidavit 
Respondent No. 1 submitted: 

“But I am not at this stage mak- 
ing any attempt to contradict evidence 
given or to give any evidence on my 
side. This will be done if and when 
the occasion arises or the Hon’ble 
Court so orders. I will have to sum- 
mon some documents also for that 
purpose”, __ af 7 
We indicated to him during the course 
ofthe hearing that heshould file ‘his. 
affidavit or affidavits dealing with the 
merits of the case but that he would 
not be permitted to lead any other 
evidence to justify contempt. We have 
already referred to cases which show 
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that he cannot justify contempt. If a 
judgment is criticised as containing 
errors, and coupled with such criti- 
cism, dishonesty is alleged, the Court 
hearing the contempt petition would 
first have to act as an appellate Court 
and decide whether there are errors 
or not. This is not and cannot be the 
function of a Court trying a petition 
for contempt. If evidence was to be 
allowed to justify allegations amount- 
ing to contempt of Court it would 
tend to encourage disappointec liti- 
gants — and one party or the other to 
a case is always disappointed — to 
avenge their defeat by abusing the 
Judge, 


82. This takes us to some of 
the points regarding maintainability of 
the petition and the defects in proce- 
dure, as alleged in his appl-cation 
dated January 28, 1971 (Crimina_ Misc. 
Petition No. 172 of 1971). 


83. In Sukhdev Singh Sodhi v. 
Chief Justice and Judges cf the 
Pepsu High Court, 1954 SCR 454 at 
p. 463 = (AIR 1954 SC 186 at p. 190) 
this Court observed: 


“We hold therefore that the Code, 


of Criminal Procedure does not apply 
in matters of contempt triable by the 
High Court. The High Court cen deal 
with it summarily and adopt its own 
procedure. All that is necessary is 


‘that the procedure is fair and that the 


contemner is made aware cf the 
charge against! him and given a fair 
and reasonable opportunity to defend 
himself. This rule was laid down by 


the Privy Council Ir re Pollard, (1868) 


LR 2 PC 106 at p. 120 and was follow- 
ed in India and in Burma in In re 
Vallabhdas, (1903) ILR 27 Bam 394 
and Ebrahim Mamoojee Parekh v. 
King Emperor, (1926) ILR 4 Rang 257 
at pp. 259, 261 = (AIR 1926 Rang 188 
at pp. 189, 190).” 

84. In our view that is still the 
law. It isin accordance with the 
practice of this Court that a notice 
was issued to the respondents snd op- 
portunity given to them to fie affi- 
davits stating facts and their conten- 
tions.- At one stage, after arguments 
had begun Respondent 1 asked for 
postponement of tha case to engage 
some lawyers who were engaged in 
fighting elections. We refused adjourn- 
ment because we were of the view that 
the request was_ not reasonakle and 
was made with a view to delay 
matters, We may mention that the 
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first respondent fully argued his case 
or a number of days. The procedure 
adopted by us is the usual procedure 
followed in all cases. 


-85 The first respondent con- 
tended that the affidavit of Mr. 
S. N. Prasad was defective because the 
verification was not in accordance with 
the provisions of law relating to affi- 
davits. In para 2 of the affidavit Mr. 
S. N. Prasad stated: 


; “that I state that the facts stated 
in paragraphs 1 and 8 of the petition 
are true to my  perscnal knowledge 
and the facts stated in paragraphs 2 
to 7 are believed to be true by me 
on the basis of tha information 
received”. 

The first respondent said that the 
source of information had not been 
disclosed. Para 2 of the petition refers 
to proceedings in this Court and it 
was not necessary to have disclosed 
any further source of information. As 
far as paras 3 and 4 are concerned, 
the first respondent admits that he ap- 
proached members of Parliament to 
file a motion of Impeachment against 
Mr. Justice Shah. Calling this a 
“campaign” is only to describe in a 
word his activities. Whether it should 
be strictly called a campaign is beside 
the point. The essential facts men- 
tioned in para 5 are admitted by the 
first respondent. Therefore the fact 
that the source of information was not 
disclosed does not debar us from tak- 
ing the facts into consideration. The 
last sentence of para 5, viz., “The said 
pamphlet was as the petitioners 
believe, sold or offered for sale to the 
public by Respondent No. 3”. is a 
matter of belief, Para 6 contains in- 
ferences and submissions in respect 
of which there was no question of 
disclosing the source of information. 
Para 7 contains extracts from the 
booklet or the pamphlet which was 
attached as an annexure. In view of 
the document having been attached it 
was not necessary that the source of 
information regarding para 7 should 
have been disclosed. The allegations 
in para 9 of the petition are support- 
ed by an affidavit of Mr. B. P. Singh, 
Advocate, who has verified that the 
contents in his affidavit are true to 
his knowledge. Para 10 of the peti- 
tion contains submissions and it was 
not necessary to state the source of 
information. We are unable to see 
any defect in the affidavit filed on 
behalf of the petitioners. 
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86. In para 5 of his petition 
dated January 28, 1971, the first res- 
pondent stated that “the complainant 
must disclose all his evidence with the 
initial petition and cannot be allowed 
to supplement any evidence later”. 
He submitted that “in the present peti- 
tion, no evidence against the respon- 
dents has been disclosed except in 
regard to paragraph 9 of the petition, 
although there are very wide and 
sweeping allegations in other para- 
graphs”. There is no basis for this 
complaint because all the affidavits 
were filed along with the petition. 


87. In para 6 of the petition 
dated January 28, 1971, he stated that 
“the charges against the alleged con- 
temners must be specifically written. 
It is not sufficient to leave the respon- 
dents searching for the charges from 
the entire petition”. He submitted 
that the petition did not clarify speci- 
fically as to what the distinct charges 
against each respondent were. In the 


course of his arguments he referred to ` 


a number of authorities in support of 
this para. It is unnecessary to refer 
to them except one, because it is clear 
that on the facts the charge against 
the first respondent is quite clear and 
simple and it is not necessary that a 
formal charge should be drawn up by 
the petitioners or the Court. 

88. In Nagar Mahapalika of 
the City of Kanpur v. Mohan Singh, 
Cr. App. No. 27 of 1964, D/- 31-1-1966 
this Court was concerned with the con- 
tempt of Allahabad High Court by the 
Nagar Mahapalika of the City of 
Kanpur by committing a breach of an 
injunction issued by the High Court. 
In this connection Sarkar, J., as he 
then was, speaking on behalf of the 
Court, observed: 


"We will deal first with the case. 


of the Municipality. It will have been 
noticed that it was not the respon- 
dent’s case that the Municipality had 
issued any new licence after the order 
of July 14, 1961. In fact, it was con- 
ceded that it did not do so. What was 
said was that the Municipality adopted 
a practice of realising rickshaw taxes 
from the owners and printing the fact 
of the receipt of the tax on the 
rickshaws and permitting them to ply 
without licences. The way the case 
seems to have been put before the 
High Court was -that this was a sub- 
terfuge adopted by the Municipailty to 
get round the order of the High Court 
the object of which was to stop new 


rickshaws plying for hire, by permitt- 
ing rickshaws to ply without a licence 
on payment of the tax. This contention 
was accepted by the High Court. It 
seems to us somewhat unfortunate that 
the matter proceeded in this way. An 
allegation of contempt of court is a 
serious one and is considered by Courts 
with a certain amount of strictness. A 
person against whom such an allegation 
is made is entitled to be told the pre- 
cise nature of it. In this case the 
respondent did not state that any sub- 
terfuge had been adopted by the 
Municipality or that the Municipality 
had sought to defeat the order of the 
Court; that was only insinuated. This 
is not a fair or permissible way of 
charging a person with contempt of 
Court. The contempt alleged cannot 
be left to be spelt out from the allega- 
tions made nor can the person charged 
be left to guess what contempt is al- 
leged against him. Further, para- 


‘graph 8 of the petition for committal 


for contempt stated that there was a 
direct contravention of the order 
which of course, there was not as no 
licences had been issued. Neither were 
any particulars given as to how the 
alleged practice that was adopted was 
intended to get round the order, nor 
of how the Municipality permitted 
rickshaws to ply without licences. We 
think the learned Attorney-General 
was perfectly justified in drawing our 


_ attention to these defects in the peti- 


tion and characterising 
serious”. 
The facts in this case are quite dif- 


them as 


‘ferent and it seems to us that the 


petition is as clear as it can be. By 
setting out the extracts from the 
pamphlet or the booklet pointed 
atiention has been drawn to the of- 
fending passages, although the whole 
booklet or the pamphlet was annexed 
as an annexure. 


89. In para 7 of the application 
dated January 28, 1971 the first res- 
pondent submitted that the petition 
should not have contained anything 
which was not a charge against, him. 
He complained that the petition ‘con- 
tained’ several wild allegations ~ based 
entirely on surmises. He further added 
that “being without evidence they -can- 
not be, and have not been put down 
specifically as charges against the res- 
pondents, and therefore ought not to 
find place in the petition”. He 
developed this point by referring to 
paras 3, 4 and 5 of the petition. These 


_ convince the Hon’ble 
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paras seem to be introductory to the 
main charge and there is no law that 
anything introductory should not be 
put in the petition. He admits that 
he patiently approached each Hon’ble 
Member and narrated the deep wrong 
done to him and he was able to 
satisfy quite a number. Nobody denies 
that he has a right to approach and 
Members and 
that he exercised that right. Eut if 
the petitioners have called it a “cam- 
paign” in paras 3 and 4 of the peti- 
tion, no serious objection can be taken 
to these paras. 


90. In para 8 of this arplica- 
tion Respondent No. 1 submitted that 
there was delay of more than 12C days 
in filing the petition for contempt. He 
says that delay is always fatal to con- 
tempt action unless it is fully explain- 
ed and condoned in proper cases and 
on proper application. We are unable 
to see any delay in this case. After 
the first respondent gave a copy of the 
pamphlet or the booklet tc Mr. 
Mahindroo, tae petitioners had to as- 
certain facts regarding its publieation, 
printing, ete. As the Attorney-Gene- 
ral did not move in the matter, the 
President of the Supreme Court Bar 
and the other petitioners chose to 
bring this contempt to our notice. It 
is no doubt desirable, as stated by 
Oswald*, that “an application for 
attachment should be made promptly, 
or the Court may refuse to attach”. 
But whether there has been delay or 
not depends on the facts of a parti- 
cular case. In this connection R2spon- 
dent No. 1 referred to page 231 of 
Ramchandra’s book on ‘Contempt of 
Court under the Indian Constitution’ 
where the author gives the American 
Law on this point as follows: 

"While delay in contempt proceed- 
ings is to be deprecated the power of 
Court to taks such action is not how- 
ever lost by deley. The summary 
power is not in any way jeopardised 
on that account except where delay 
extends substantially beyond the end 
of trial, in which event it has been 
held: fatal tc the power of summary 
punishment”. 

But even the American law is quite 
clear that: delay is not fatal. 


91. Similarly, in State Govern- 
ment, Madhya Pradesh v. 


*Oswald — Contempt of Court: third 
edition: p. 196. 


Vinaya 
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Kumar, AIR 1952 
observed as follows: 

“We do not say that delay will 
always be fatal. There may be cases 
in which it is not. Exemples of both 
kinds of cases will be found in 7 
Halsbury’s Laws of Engiand, Hailsham 
Edition, page 37, Note (p)’. 

92. In this connection we may 
also deal with his objection in para 
10 of the application that the peti- 
tioners have no locus standi. This 
Court can issue a notice suo motu. 
Further, the advocates of this Court, 
including the President of the Supreme 
Court Bar Association, are perfectly 
entitled to bring to our notice any con- 
tempt of this Court. 


93. The first respondent refer- 
red to Lord Shawcross Committee’s re- 
commendation that “proceedings 
should be instituted only if the 
Attorney-General in his discretion 
considers them necessary”. This is 
only a recommendation made in the 
light of circumstances prevailing in 
England. But it is not law. We may 
mention that the Attorney-General in 
England has quite a different position 
than the Attorney-General of India or 
the Advocates-General of the States. 
The Attorney-General in England is a 
member of the Cabinet, and as far as 
we are aware, unlike the Attorney- 
General in India, he does not have to 
receive instructions from Government 
whether to move a contempt petition 
or not. 

94. Be that as it may, there is 
nothing in law which prevents this 
Court from entertaining a petition at 
the instance of the President of the 
Supreme Court Bar Association and 
three other advocates of the Court. The 
Bar is vitally concerned in the main- 
tenance of the dignity of Courts and 
the proper administration of justice. 

95. The next pcint mentioned 
in the petition dated January 28, 1971, 
is regarding non-joinder of the 200 or 
so signatories of the motion of im- 
peachment. Weare unable to see 
why the petition is bac for non-inclu- 
sion of the said signataries. There is 
no allegation or proof that any of the 
said signatories circulated this 
booklet or pamphlet outside the Parli- 
ment, to persons other than members 
of Parliament. 

96. We may now deal with the 
other legal submissions contained in his 
affidavit. He submitted, in brief, that 
the substance of the impeachment 


Nag 34 it was 
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‘motion had already been put in the 
writ petition which he filed against 
Mr. Justice Shah on October 27, 1969, 
According to him, a reproduction of 
proceedings of Court is not contempt 
unless the Court has prohibited the 
publication. We are unable to appre- 
ciate this line of argument. Even if 
he had filed a writ petition containing 
the substance of the. impeachment 
motion, we are unable to see how it 
affords a defence to the commission of 
contempt of this Court by circulating 
the booklet or the pamphlet. 

97. In para 21 of his affidavit 
bis defence seems to be that he had 
told Mr. Justice Shah during the 
course of the hearing that he was only 
telling the truth and if in telling the 
truth it was necessary for him to go 
to jail for contempt he was ready for 
the same. He seems to suggest that 
if Mr. Justice Shah did not choose to 
take any action for contempt it is im- 
proper and not open to the petitioners 
to initiate these proceedings. We are 
unable to see any force in this sub- 
mission. l 

98. In para 23 of his affidavit 
his defence is that the filing of the 
petition is itself contempt because “the 
real object of the petitioners, which is 
very obvious and writ large cn their 
faces, is to take revenge upon me for 
having dared to approach the Parlia- 
ment against their friend, junior and. 
erstwhile boss Shri J. C. Shah. ‘The 
cloak of “publication and distribution 
outside Parliament” is too thin to hide 
their real motive”. We are unable to 
see how the petition is itself contempt. 
This para shows the real attitude of 
the respondent. He seems to think 
that people act only to take revenge as 
he seems to have done. > : 

99. We have already dealt 
Mee his submissions in paras 24 and 
24.1. i ý 

100: The contention of the res- 
pondent in para 25. is that even if .it 
is a contempt it is a technical and 
trivial contempt which is not action- 
able. We are unable to hold that on 
the facts of the case it is a technical 
and trivial contempt. It constitutes 
gross contempt of two Judges of this 
Court and the Court itself. He was 
well aware of the contents of the 
pamphlet or the booklet. The affidavit 


of Mr. B: P. Singh establishes that 


Respondent No. 1 was showing copies 
of the pamphlet or the booklet which 
he was carrying with him to several 


members of the Bar in the Bar Associa- 
tion room. His affidavit and Mr. 
Mahindroo’s affidavit further establish 
that he gave one copy of it to Mr. 
Mahindroo openly in. the Bar room. 
Being a lawyer he must have known 
that it would be discussed there. 


101. The cases referred to in 
para 25 and in the course of the argu- 
ments are quite distinguishable and 
are not applicable. 

102. Now to come to the case 
of Respondent No. 2. Mela Ram, one of 
the partners of Rising Sun Press, 
stated in his affidavit that in the month 
of April, 1970, the first respondent 
went to him for entrusting printing 
work and: said that he had been sent 
by Shri Tulsi Ram, Proprietor Young- 
men & Co, Egerton Road, Delhi, 
whose printing work was being done 
by him for the last about 16 years and 
who used to send customers to him 
from time to time for printing work. 
He told the first respondent to see the 
contractor, Ram Vir, who did com- 
posing work for him. He says that 
he did not look into the material 
which the first respondent brought for 
printing and he left the composition 
werk .to the contractor above-named. 
He further says that as at about that 


-time his mother-in-law expired he had 


to go to District Gurdaspur where he 
stayed about a week and in his absence 
the first respondent sat day-to-day 
with the contractor and compositors 
for having the composition completed 
quickly and he also got the printing 
done in his press before he returned 
from Gurdaspur. After getting the 
material printed the first respondent 
collected the same from the press 
before his return from Gurdaspur. He 
further says that the printing forms 
had already been taken away by the 
first respondent before he returned 
and it was not possible for him to 
know the contents. He further says 
that the title cover.of the printed book- 
Tet was not printed by him nor was 
the binding done by him. He further 
alleges that the first respondent had 
not even paid his charges. He express- 
ed his unconditional and unqualified 
apology to this Court. In view of the 
unconditional apology tendered by 
him, we do not think any further 
action need be taken against him. 

103. The third respondent has 
not been served or traced. -We need 
not say anything about him for the 
present. 
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104. Tt seems to us that en the 
facts of this case a heavy senterze is 
called for. Not only did the first res- 
pondent commit gross contempt ef this 
Court but he took advantage =f the 
retirement of Mr. Justice Shah and 
hurled fresh abuses on him in Tourf. 
It is true that he has offerad an 
apology, but an apology couplec with 
fresh abuses can hardly be taken 
note of. However, we have decHed to 
be lenient and imposed -orly a 
sentence of simple imprisonment for 
two months. We have decided to be 
Ienient because such gross contampts 
of this Court are happily rare bct any 
future gross contempt. of this Ccrt of 
this nature will be dealt with not so 
Jeniently. In the result it is held that 
O. P. Gupta, respondent No. 1, is guilty 
of contempt of this Court and sen- 
tenced to simple imprisonment fzr two 
months. We direct that he be =rrest- 
ed and committed to civil priscn for 
two months. We further author-se the 
Registrar to take all necessary steps 
in this behalf a f 
Order accordingly. 
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The following Judgment of the 
Court was delivered by 

VAIDIALINGAM, J.: — In this 
appeal by special leave, the appellant 
challenges the judgment “and order of 
the Calcutta High Court dated Janu- 
ary 19, 1968 in Criminal Appeal No. 393 
of 1966. 

2. The appellant filed a com- 
plaint dated April 11, 1963 against the 
respondent, her husband, in the Court 
of the Magistrate, Ist Class, Alipur- 
duar, alleging that he has committed 


'€8 ER 73, 


. an offence under Seciton 494 of the 


Indian Penal Code. 
was as follows: 

3. The respondent had married 
the appellant in or about 1948 accord- 
ing to Hindu rites and both of them 
had lived as husband and wife 
together. But sometime before the 
date of the complaint the respondent 
began to ill treat her, with the result 
that she had to reside with her mother 
and brother. The respondent illegally 
married one Sandhya Rani as his 
second wife on May 31, 1962 and they 
have been living together as husband 
and wife. As the second marriage has 
taken place during the subsistence of 
the appellant’s marriage with the res- 
pondent, the second marriage is in- 
valid in law and the respondent is 
guilty of an offence under Section 494 
of the Indian Penal Code. 

4, The respondent pleaded not 


Briefly her case 


“guilty of the offence alleged against 


him. He further pleaded that he has 
never married the appellant and that 
the entire prosecution case is false. 

5. The trial Magistrate, after 
considering the evidence adduced both 
regarding the marriage between the 
appellant and the respondent as well 
as the alleged second marriage between 
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the respondent and Sandhya Rani, 
held that the marriage of the appel- 
lant with the respondent was establish- 
ed. Notwithstanding the scantiness of 
the evidence regarding the second 
marriage, the Trial Magistrate, how- 
ever, found that the respondent had 
admitted the second marriage in his 
objections filed to a claim made by 
the appellant for maintenance under 
Section 488 of the Code of Criminal 
Procedure. In this view the Magis- 
trate held that there cannot be 
any doubt that the respondent has 
married Sandhya Rani while his first 
wife, the appellant, was still alive. The 
Magistrate further held that as the 
marriage with the appellant was sub- 
sisting, the second marriage is void 
under Section 17 of the Hindu 
Marriage Act, 1955 (Act 25 of 1955), 
(hereinafter to be referred as the Act) 
and, therefore, the respondent was 
guilty of the offence under Section 494 
of the Indian Penal Code. The res- 
pondent was sentenced for the said 
offence to undergo rigorous imprison- 
ment for one year and also to pay a 
fine of Rs. 500/- and in default to 
suffer rigorous imprisonment for a 
further period of three months. A 
further direction was given that half 


the fine, if realised, was to be paid to` 


the complainant, the appellant. 


6. On appeal by the respon- 
dent, the learned Sessions Judge, 
Jalpaiguri, by his judgment dated 
April 30, 1966 held that the evidence 
does not establish that the essential 
ceremonies to constitute a valid 
marriage have been performed either 
in the case of the marriage claimed 
to have taken place between the ap- 
pellant and the respondent or in res- 
pect of the alleged second marriage 
with Sandhya Rani. In this view the 
learned Sessions Judge set aside the 
order of the Magistrate convicting the 
respondent and sentencing him as 
mentioned above. The respondent was 
acquitted of the offence under Sec- 
tion 494, I. P. C 

T. On appeal by the appellant, 
the Calcutta High Court, however, 
differed from the finding of the learn- 
ed Sessions Judge regarding the in- 
validity of the marriage between the 
appellant and the respondent. On the 
other hand, the High Court held that 
the evidence establishes that a valid 
marriage, according to Hindu Law, by 
which the parties were governed, has 
taken place between the appellant and 


A. L R 


the respondent. But regarding the 
second marriage, the High Court 
agreed with the finding of the learn- 
ed Sessions Judge that the essential 
ceremonies to constitute a valid 
marriage have not been proved to have 
taken place. In this view the High 
Court confirmed the order of acquittal 
passed in favour of the respondent and 
dismissed the appellant’s appeal. 


8. Mr. S. C. Majumdar, learn- 
ed counsel for the appellant, has rais- 
ed two contentions before us: (1) that 
the view of the High Court that the 
essential ceremonies to constitute a 
valid marriage have not been proved 


to have taken place regarding the 


second marriage of the respondent with 
Sandhya Rani, is erroneous and con- 
trary to the evidence adduced in the 
ease: and (2) In any event in view of 
the specific admission made by the 
resvondent in Ex. 2 about the second 
marriage and having due regard to the 
other surrounding circumstances, it 
must be held that the respondent is 
guilty of the offence under Section 
494, I. P. C. The respondent has not 
appeared before us and we have to 
proceed on the basis of the finding of 
the learned Sessions Judge, accepted 
by the High Court, that the appellant 
was married to the respondent and 


that the marriage was subsisting on ` 


the date of the second 
marriage. 

9. Both the contentions of the 
learned counsel for the appellant can 
be dealt with together. It has been 
pointed out by the learned Sessions 
Judge that both sides agreed that ac- 
cording to the law prevalent amongst 
the parties Homa and Saptapadi were 
essential rites to be performed to con- 
stitute a valid marriage. Both sides 
also agreed before the Court that there 
was no specific evidence as to the per- 
formance of Saptapadi and Homa in 
the case of the alleged marriage of the 


alleged 


respondent with Sandhya Rani. There- - 


fore, the main question that has to be 
considered is whether the performance 
of the above ceremonies and rites have 
to be established by evidence speci- 
fically before the respondent could 
be convicted under Section 494, I. P. C. 
The findings of the High Court are 
that the Priest, P. W. 6, who claims to 
have officiated at the marriage of the 
respondent and. Sandhya Rani has 
given evidence to the effect that the 
marriage was solemnized according to 
Hindu rites. He has not said any= 


je 
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thing more than this. The other evi- 
dence adduced has not been consider- 
ed to be of any use in this regard. 
The further finding of the High Court 
fs that no evidence was adduced that 
the Homa and Saptapadi were per- 
formed in the case of the marriage 
between Sandhya Rani and th= res- 
pondent and that it has also not been 
proved that there was any custom pre- 
valent amongst the parties that those 
essential ceremonies are not necsassary 
for the purpose of solemnization of the 
marriage. 

10. According to Mr. Majum- 
dar, when once the priest has given 
evidence to the effect that the merriage 
between the respondent and Sandhya 
Rani has been performed, it fllows 
that all the essential ceremonies that 
are necessary to cdnstitute a valid mar- 
riage must be presumed to have been 
performed. In any event, when there 
is evidence to show that the merriage 
as a fact has taken place, th= pre- 
sumption is that it has taken place ac- 
cording to law. In this connection Mr. 
Majumdar referred us to various 
English decisions where on the basis 
of certain evidence regarding the tak- 
ing place of marriage between the 
parties a presumption has been drawn 
that the marriage must have been 
solemnized according to law. In our 
opinion, it is unnecessary to refer to 
those cases cited by the learned coun- 
sel as the position is concluded 
against the appellant by the decisions 
of this Court on both points. Sec- 
tion 5- of the Act lays down condi- 
tions for a Hindu marriage. It will be 
seen that one of the conditions is that 
referred to in Clause (i), namely, that 
neither of the parties has a spouse 
Jiving at the time of the marriage. 
Section 7 dealing with the ceremonies 
for Hindu marriage is as follows: 

“Section 7 — Ceremonies for a 
Hindu marriage. 

(1) A Hindu marriage may be 
solemnized in accordance with the 
customary rites and ceremonies of 
either party thereto. 

(2) Where such rites and cere- 
monies include the Saptapadi (that 
is, the taking of seven steps əy the 
bridegroom and the bride jointly 
before the sacred fire), the marriage 
becomes complete and binding when 
the seventh step is taken”. 

We have pointed out that in the case 
before us both sides were agreed that 
according to the law prevalent 
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amongst them Homa and Saptapadi 


were essential rites to be performed 
for solemnization of the marriage and 
there is no specific evidence regarding 
the performance of these essential 
rites. The parties have also not prov- 
ed that they are governed by any 
custom under which these essential 
ceremonies need not be performed. 


11. ‘Section 11 of the Act deals 
with void marriages. Cme of the con- 
ditions, if contravened, which makes 
a marriage solemnized after the com- 
mencement of the Act, null and void, 
is if any party theretc has a spouse 
living at the time of the marriage. 

12. Section 17 relating to 
punishment of bigamy is as follows: 


“Section 17 punishment of 
bigamy: 

Any marriage between two Hindus 
solemnized after the commencement 
of this Act is void if at the date of 
such marriage either party had a 
husband or wife living; and the pro- 
visions of Sections 494 and 495 of the 
Indian Penal Code shall apply accord- 
ingly” 

13. Again in the case before us 
there is no controversy that the 
second marriage is stated to have 
taken place after the commencement 
of the Act during the subsistence of 
the first ` marriage. If the second 
marriage has taken place, it will be 
void under the circumstances and Sec- 
tion 494 of the Indian Penal Code will 
be attracted. Section 494 of the 
Indian Penal Code is as follows: 

“Section 494 — Marrying again 
during lifetime of huskand or wife — 

Whoever, having a husband or 
wife living marries in any case in 
which such marriage is void by reason 
of its taking place during the life of 
such husband or wife, shall be punish- 
ed with imprisonment of either des- 
cription for a term which may extend 
to seven years, and shall also be liable 





to fine”. 

14. In Bhaurao Shankar 
Lokhande v. State of Maharashtra, 
(1965) 2 SCR 837 = (AIR 1965 SC 


1564), the question arcse whether in 
a prosecution for bigemy under Sec- 
tion 494, I. P. C. it was necessary to 
establish that the sezond marriage 
had been duly performed in accord- 
ance with the essential religious rites 
applicable to the form of marriage 
gone through. The frst appellant 
therein had been convicted for an 
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offence under Section 494, I. P. C. for 
going through a marriage which was 
void by reason of its taking place dur- 
fing the lifetime of the previous 
wife. The said appellant. contended 
that it was necessary for the prosecu- 
tion to establish that the alleged 
second marriage had been duly per- 
formed in accordance with the essen- 
tial religious rites. The State, on the 
other hand, contended that for the 
commission of the offence under Sec- 
tion 494, I. P. C. it was not neces- 
sary that the second marriage should 
be a valid one and a person going 
through any form of marriage during 
the lifetime of the first wife would be 
guilty of the offence. This Court 
rejected the contention of the State and 
observed as follows: f 


“Prima facie the expression ‘who- 
ever ....., marries’ must mean ‘who- 
eVeT seee marries validly’ or whoever 
......marries and whose marriage is a 
valid one’. If the marriage is not a 
valid one, according to the law appli- 
cable to the parties, no question of 
its being void by reason of its taking 
place during the lifetime of the hus- 
band or wife of the person marry- 
ing arises. If the marriage is not a 
valid marriage, it is no marriage in 
the eye of law”. . 

15. Again. in interpreting the 
word “solemnize” in Section 17 of the 
Act, it was stated: 

“The word ‘solemnize’ means in 
connection with a marriage, ‘to cele- 
brate the marriage with proper cere- 
monies and in due form’, according 
to the Shorter Oxford Dictionary. It 
follows, therefore, that unless the 
marriage is ‘celebrated or performed 
with proper ceremonies and due form’ 
it cannot be said to be ‘solemnized’. 
Tt is therefore essential for the pur- 
pose of Section 17 of the Act, that the 
marriage to which Section 494, I, P. C. 
applies on account of the provisions of 
the Act, should have been celebrated 
with proper ceremonies and in due 
form. Merely going through certain 
ceremonies with the intention that the 
parties be taken to be married, will 
not make them ceremonies prescribed 
by law or approved by any establish- 
ed custom”. Aa. 
From the above quotations it is clear 
that if the alleged second marriage is 
not a valid one according to law ap- 
plicable to the parties, it will nof be 
void by reason of its taking place 
during the life of the husband or the 


wife of the person marrying so as to] - 


attract Section 494, I. >. C. Again in 
order to hold that the second marriage 
has been solemnized sə as to attract 
Section 17 of the Act, it is essential 
that the second marriage should have 
been celebrated with proper cere 
Monies and in due form. 


16. In the said decision this 
Court further considered the question 
whether it has been established that 
with respect to the alleged second 


-marriage the essential ceremonies for 


a_ valid marriage have been perform- 
ed. After referring to the passage in 
Mulla’s Hindu Law, 12th Edn. at page 
615 dealing - with the essential cere- 
monies which have ta be performed 


for a valid marriage, this Court, on the’ 
evidence, held that the prosecution 


had neither established that the es- 
sential ceremonies had been per- 
formed nor that the performance of 
the essential ceremonies had been 
abrogated by the custom governing 
the community to which the parties 
belonged. In this view it was held 
that the prosecution in that case had 
failed to establish thet the alleged 
second marriage had been performed 
in accordance with the requirement of 
Section 7 of the Act. The effect of 
the decision, in our opinion, is that 
the prosecution has to prove that- the 
alleged second marriage had been duly 
performed in accordance with the 
essential religious rites applicable to 
the form of marriage gone through 
by the parties and that the said 
marriage must be a valid one accord- 
ing to law applicable tc the parties. 


17. In Kanwal Ram v. The 
Himachal. Pradesh Admr., (1966) 1 SCR 
539 = (AIR 1966 SC 314) this Court 
again reiterated the principles laid 
down in the earlier dezision referred 
to above that in a prosecution for 
bigamy the second marriage has to be 
proved as a fact and it must also be 
proved that the necessary ceremonies 
had been performed. Another pro- 
position laid down by this decision, 
which answers the second contention 
of the learned counsel for the appel- 
Jant, is that admission of marriage by 
an accused is no evidence of marriage 
for the purpose of proving an offence 
of bigamy or adultery. On the evi- 
dence it was held in the said decision 
that the witnesses have not proved 
that the essential ceremonies had been 
performed. 
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18. It was contended that an 
admission made by the accused regard- 
ing the second marriage is conclusive 
of the fact of a second marriage hav- 
ing taken place and that without any 
other evidence a conviction could be 
based on such admissicn. This Court 
rejected the said contention stating: 


"Jit is clear that in law such ad- 
mission is not evidence of the fact of 
the second marriage having tazen 
place. In a bigamy case, the sęeomd 
marriage as a fact, that is to say, zhe 
constituting it must be 
proved: Empress v. Pitambur Singh, 
(1880) ILR 5 Cal 566 (FB), Empress v. 
Kallu, (1882) ILR 5 All 233, Archbold 
Criminal Pleading Evidence snd 
Practice, (35th ed.) Article 3796. In 
Kallu’s case, (1882) ILF 5 All 233 and 
in Morris v. Miller, (1737) 4 Burr 2057 
= 98 ER 73, it has been held “nat 
admission of marriage by the acctsed 
is not evidence of it for the purpose 
of proving marriage in an adultery or 
bigamy case ...... z 

19. The decision in R. v. 
Robinson, (1938) 1 All ER 301, was 
relied on in the above. decision on 
behalf of the prosecution in support of 
the proposition that it was not neies- 
sary to prove that all the ceremonies 


- required for the particular form of 


marriage had been observed. Afte? a 
consideration of the facts in the 
English decision, quoted above, this 


Court has expressed the view that the 


said decision does not support the 
proposition enunciated on behalf of the 
prosecution. We are only advertinz to 
this fact, because the English decizion 
was again referred to us by Mr. 
Majumdar; and it is not necessary for 
us to refer to the same over again 
excepting to say that the said decizion 
does not advance the case of the ap- 
pellant. 

20. As pointed out earlier, 
this Court in Kanwal Ram’s case, 
(1966) 1 SCR 539 = (AIR 1966 SC 314) 
has laid down that an admission is not 
evidence of the fact that the second 
marriage has taken place after the 
ceremonies constituting the same have 
been gone through. As the High 
Court has dealt with the question 
regarding the admissibility of admis- 
sion contained in Ex. 2, we will brief- 
Ty refer to the nature of the admis- 
sion that was sought to be relied on 
against the respondent by the com- 
plainant. But we make if clear that 
the discussion regarding this aspect is 


‘plaint under Section 494, 
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only to deal with the contention ad- 
vanced on behalf of the appellant 
and to. reject the same. The trial 


‘Magistrate. whose decision was in 


favour of the appellant has himself 
expressed the view that the evidence 
on the side of the appellant regarding 
the alleged second marriage is very 
scanty. But that Court held that the 
respondent has admitted the second 
marriage in Ex. 4, which was an 
objection filed by the respondent in an 
application filed by the appellant for 
maintenance under Sectior: 488, Crimi- 
nal P. C. We have gone through the 
said objection petition. The respon- 
dent has alleged various acts of mis- 
conduct against the appellant and he 
has merely stated that he was compel- 
led to marry again. But no other 
particulars have been given in the 
said objection petition. We are of the 
view that no admission of the second 
marriage by the respondent with 
Sandhya Rani can be culled out from 
Ex, 4. In fact the trial Court has 
based its finding regarding the second 
marriage almost exclusively on what 
it considered to be an admission con- 
tained in Ex. 4 As there is no such 
admission, the finding of the Magis- 
trate was clearly erroneous. 


21, Before the High Courf, 
however, we find that the appellant 
did not place any reliance on Ex. 4. 
On the other hand she relied on an 
admission stated to have been contain- 
ed in Ex. 2. The appellant filed a com- 
IL Pp. Cc. 
against the respondent on an earlier 
occasion on the ground that the latter 
had contracted a second marriage with 
Sandhya Rani. That complaint was, 
however, withdrawn as the particular 
Court had no jurisdiction. In that pro- 
ceeding the appellant wanted the said 
Sandhya Rani to be summoned as a 
witness. To that application, the res- 
pondent filed an objection Ex. 2 where- 
in no doubt, he has admitted that 
Sandhya Rani is his wife and that he 
married her because of the misconduct 
of the appellant. The High Court 
considered the question whether this 
statement of the respondent in Ex. 2 
that he has married Sandhya Rani 
can be treated as an admission of the 
fact of the second marriage. The High 
Court was of the view that the state- 
ment contained in Ex. 2 would really 
be a confession statement and declin- 
ed to act on the same for two reasons: 
firstly, that the statement in Ex. 2 
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had not been put to the respondent. 


when he was examined under Section 
342, Criminal P. C. so as to give him 


an opportunity to explain the state- 


ments contained therein: secondly, that 
even if the statement contained in Ex. 
2 can be taken into account by 
. themselves they will not be proof of 
the fact that all the essential cere- 
monies necessary for a marriage have 
been performed. In our view the 
reasons given by the High Court are 
substantially correct. Though strictly 
the statements contained in Ex. 2 may 
not be a confession, nevertheless, those 
statements, if acted upon, tend to incri- 
minate the respondent. The respon- 
dent being in the position of an ac- 
cused was entitled to be given an op- 
portunity of offering his explana- 
tion, if any, in respect of the incrimi- 
nating statement contained in Ex. 2. 
Such an opportunity has not been ad- 
mittedly given to the respondent. His 
statement in Ex. 2 has not been put 
to him when he was examined under 
Section 342, Criminal P. C 


22. Further as pointed out by 
this Court in Kanwal Ram’s case the 
admission in Ex. 2 cannot in law be 
freated as evidence of the second 
marriage having taken place, in an 
adultery or bigamy case; and that in 
such cases it must be proved by the 
prosecution that the second marriage 
as a fact has taken place after the per- 
formance of the essential ceremonies. 


23. Mr. Majumdar relied on 
the decision of this Court in Bharat 
Singh v. Bhagirathi, (1966) 1 SCR 606 
= (AIR 1966 SC 405) to the effect that 
the admissions made by a party are 
substantive evidence by themselves in 
view of Sections 17 and 21 of the 
Indian Evidence Act, and that if those 
admissions have been duly proved they 
can be relied on irrespective of the 
fact whether the party making them 
appear in the witness box or not or 
irrespective of the fact whether such 
a party had or had not been con- 
fronted with those admissions. We do 
not think that the said decision in any 
way supports the appellant with 
regard to prosecution for bigamy under 
Section 494, I. P. C. 


24. To conclude, we have al- 
ready referred to the fact that both 
the learned Sessions Judge and the 
High Court have categorically found 
that the Homa and Saptapadi are the 
essential rites for a marriage accord- 
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ing to the law governing the parties 
and that there is no evidence that 
these two essential ceremonies have 
been performed when the respondent 
is stated to have married Sandhya 
Rani. No reliance can be placed on 
the admissions stated to be contained 
in Ex. 2. For all the above reasons 
the contentions of Mr. Majumdar have 
to be rejected. 


f 25. The appeal fails and is dis- 
missed. 
Appeal dismissed. 
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Sukhnandan Singh and others, Ap- 
pellants v. Jamiat Singh and others, 
Respondents. 


T a Appeal No. 1729 of 1967, D/- 

(A) Evidence Act (1872), Sec. 115 
— Suit for pre-emption — Plaintiff is 
not estopped from exercising his right 
of pre-emption on ground of collusion 
merely because the vendor who is the 
father of plaintiff-pre-emptor helped 
him to exercise that right — (1968) 70 
Pun LE 253, Affirmed. (Para 7) 


It is true that the right of pre- 
emption is a personal right and is not 
capable of being transferred. And the 
right of pre-emption being a right of 
substitution, the vendor also cannot in 
the garb of a benamidar pre-empt his 
own sale. But merely because the 
vendor who is the father of the plain- 
tiff-pre-emptor is helping his son to 
exercise the statutory right conferred 
on the son cannot, without more, 
deprive him of the right to be sub- 
stituted for the vendees in exercise of 
his right of pre-emption. Even in the 
wider sense of the word “collusion” 
which suggests a deceitful agreement 
or compact between two or more per- 
sons to do some act in order to pre- 
judice a third person or for some im- 
proper purpose, would not apply to 
such case so as to operate as estoppel 
against the plaintiffs. (Para 7) 

(B) Limitation Act (1908), Art. 10 
— Suit for pre-emption — Where even 
part of land sold was in possession of 
a tenant, the property sold does not 
admit of physical possession and there- 
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‘ fore Article 10 of the Act will apply 


` 49 (FB), Rel. on. 


and not Section 30 of the Punjab Fre- 
emption Act (X-Ref.: — Puriab 
Pre-emption Act (1 of 1913), See. 30) 
— (1968) 70 Pun LR 253, rmed; 
(1902) ILR 24 All 17 (PC) and 1908 PR 
(Para 8) 
The starting point of limitaion 
under Article 10 will therefore be the 
date of registration of sale deed. In 
such case Section 30 of Punjab Aci (1 
of 1913) will not be applicable urder 
which the starting point, of limitacion 
will be date on whicih” vendees took 
physical possession of any part of such 
land. Section 30 of Punjab Act (| of 
1913) applies only when the case does 
not fall within Article 10 of Limita- 
tion Act. The second part of Art. 10 
covers cases where the subject of the 
sale which means the whole of the 
property sold does not admi: of 
physical possession and that woulc be 
so when a part of the land is in pos- 
session of the tenants. The properties 
in possession of tenants will be in- 
capable of phvsical possession which 
means cae and immediate posses- 
sion. (19092) ILR 24 All 17 (PC); 2908 

PR 49 (FB), Rel. on. 
(Pare 8) 


Cases Referred: Chronological Paras 
(1908) 1908 PR 49 = 1908 Pun LE 
63 (FB), Ghulam Mustafa v. 
Shahabuddin 
(1902) ILR 24 All 17 = 28 Ind 
App 248 (PC), Batul Begam 
v. Mansur Ali Khan 


Mr. K. L. Gosain, Sr. Advocate, 
(Mr. Naunit Lal, Advocate, with him), 
for Appellants; Mr. Purushottam 
Chatterjee, Sr. Advocate, (Mr. D. D. 
Sharma, Advocate, with him), for 2es- 
pondents. 


The following Judgment of the 
Court was delivered by 

DUA, J: — In this appeal by 
special leave from the judgment and 
decree of a learned single Judge of the 
Punjab and Haryana High Court aris- 
ing out of a pre-emption suit only two 
questions were raised by the learned 
counsel for the appellants who were 
vendees-defendants in the trial Court. 
The suit was instituted by the three sons 
of the three vendors who were real 
brothers, and the two points canvassed 
in this court challenge the decisiors of 
the High Court and of the court of the 
District Judge on issues 6 and 7. Those 
issues are: 

“6. Is the suit collusive? Zé so, 
its effect, 
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7. Is the suit within time?” 

Both these issues were decided by the 
trial Court against the plaintiffs but 
the District Judge on appeal reversed 
the decision of the trial court on both 
the issues and the High Court on second 
appeal affirmed the decision of the 
first appellate court. 


2. The relevant facts may now 
be stated in brief. Kartar Singh, 
Bachan Singh and Sardara Singh, sons 
of Sohel Singh, claiming to be co- 
sharers, agreed on September 19, 1961, 
to sell 193 Kanals and 15 marlas of 
land to Sukhnandan Singh, Sukhmin- 
der Singh and Balkar Singh sons of 
Gurdev Singh in equal shares, 1/3rd 
share, Gurminder Singh and Gurpakh 
Singh sons of Teja Singh in equal 
shares, 1/3rd share, Gurdas Singh son 
of Angrez Singh, 1/3rd share at the 
rate of Rs, 840/- per bigha. A sum of 
Rs. 7,000/- was received in cash as 
earnest money. On December 6, 1961 
a formal sale deed was executed with 
some variations in shares and also 
with the addition of Smt. Chand Kaur, 
wife of Sardar Inder Singh as one 
more co-vendee. The sale price was 
stated to be Rs. 32,550/-. Possession 
of the land sold was stated to have 
been delivered and it was also recited 
that consolidation proceedings under 
Section 21 (1) of the Consolidation Act 
had been completed but further pro- 
ceedings in favour of the vendees 
would be taken after the proceedings 
which might be taken under Sec. 21 
(2). This sale deed was duly register- 
ed on March 9, 1962. 


3. The suit for pre-emption by 
the three sons of the three vendors 
was instituted on March 6, 1963. It 
was contested by the -vendees. The 
pleadings of the parties gave rise to 
several issues but we are only con- 
cerned with the issues relating to the 
Pleas of collusive ‘nature of the suit 
and limitation. The trial Court dis- 
posed of the issues Nos. 5 and 6, relat- 
ing respectively to waiver of the right 
of pre-emption by the plaintiffs and to 
the collusive nature of the suit by 
dealing with them together. Photo- 
graphs showing the plaintiffs and the 
vendors being together along with the 
plaintiffs’ counsel in the Court com~ 
pound during the course of this litiga- 
tion were produced as evidence in the 
case. Exhibit P-2 a certified copy of 
the Register of Consolidation Proceed- 
ings, produced by the plaintiffs in evi« 
dence showed that this copy had been 
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prepared at the instance of Kartar 
Singh, one of the vendors and father 
of Jamiat Singh, plaintiff. According 
to the trial Court there was also evi- 
dence that the plaintiffs and the ven- 
dors resided and messed together, 
On consideration of this material the 
trial Court held that the vendors and 
the pre-emptors resided and messed 
together and the expenses of the liti- 
gation were paid by the vendors. 
From this it concluded that the suit 
had been filed by the plaintiffs at the 
instance of and in collusion with the 
vendors. The right of pre-emption 
being a piratical right, according to 
the trial Court, to quote its own words 
“it is necessary that the pre-emptors 
must not act in collusion with vendors 
or act in bad faith”. The plaintiffs 
were on this reasoning held to be 
estopped from exercising their right of 
pre-emption. On the question of limi- 
tation the trial Court held that the 
vendors and not their tenants were in 
possession of the land sold, which had 
been allotted to them in the consolida- 
. tion proceedings and the possession of 
- that land was delivered to the vendees 
on the date of the sale. The suit was 
accordingly held to be barred by time. 
The suit was dismissed for all these 
reasons, 


4,- On aoai by the plaintiffs 
the District Judge reversed the conclu- 
sions of the trial Court both on_ the 
point of estoppel or collusion and of 
limitation. According to that Court in 
order to prove collusion the defen- 
dant has to prove that the suit was 
being fought for the vendors’ benefit, 
the normal presumption being that the 
plaintiff sues for his own benefit. In 
support of this view several decisions 


were relied upon by the District. 


Judge. In the present case, according 
to the learned District Judge, the 
plaintiff Jamiat Singh had clearly 
stated that he was pre-empting the 
present sale with his own earnings 

and the learned District Judge foun 
no rebuttal to this assertion. Neither 
the fact that Ex. P-2 had been obtain- 
ed by one of the vendors nor the fact 
that the vendors were present in the 
Court compound with the plaintiffs 
and their counsel during the course of 
litigation indicated that the present 
suit had necessarily been instituted for 
the benefit of the vendors. On this 
reasoning the decision on the collusive 
nature of the suit which must result 


in its dismissal was reversed. In 


A.L R. 


regard to the limitation also the learn- 
ed District Judge concluded, in dis- 
agreement with the trial Court, that a 
part of the land sold was in possession 
of tenants and, therefore, it did not 
admit of physical possession, which 
means immediate personal possession. 
In that view of the matter under Arti- 
cle 10 of the Indian Limitation ‘Act, 


. 1908 the terminus a quo was the date 


of registration of the sale deed. The 
suit was thus held to have been insti- 
tuted within one yeer from the date 
of registration and, therefore, within 
limitation under Article 10. The judg- 
ment and decree of the trial Court was 
reversed. and the suit decreed. 


5. . On second appeal a Tearned 
single Judge of the Punjab and 
Haryana High Court held that there 
was no clear and reliable evidence 
that the vendors and their sons were 
united in mess and estate. The other 
two circumstances, namely, that the 
vendors and the plaintiffs along with 
their counsel were seen together in 
Court compound and that Ex. P-2 had 
been obtained by ona of the vendors 
one day before the institution of the 
suit, were not considered sufficient to 
establish the collusive nature of the 
suit. In regard to the statement of 
Jamiat Singh the High Court undoubt- 
edly felt unimpressed by his statement 
but we do not think it was open to 
that Court on second appeal to ap- 
praise the credibility of the testimony 
which was believed by the final Court 
of fact when there was no illegality 
in the appraisal of the testimony by 
the District Judge and it was open, to 
him to take the view he did. Jamiat 
Singh had stated that he was separat- 
ed from his father since about three 
years and that he was spending on the 
litigation from what little amount he 
earned. The matter was not pursued 
in cross-examination as to what was 
the source of his earnings.- Even after 
feeling unimpressed by the statement 
of Jamiat Singh, the High Court came 
to the conclusion that if was for the 
vendees to establish the collusive 
nature of the plaintiffs’ suit. On.the 
evidence produced the District Judge 
having come to the conclusion that 
they had failed to discharge this onus 
this conclusion was one of fact and 
not being vitiated by any error of law 
it was held binding on second appeal. 


6. The contertion that the 
District Judge was wrong in holding 


rh 


a 
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that a part of the Iand sold was in 
possession of the tenant at the time 
of the sale was also repelled. The 
conclusion of the District Judg2 that 
field No. 24/21 out of the sui land 
was under the cultivation of Behadur 
Singh, a tenant at will, as was clear 
from Ex. X-4; a copy of Ehasra 
Girdwari relating to Rabi 1962 and 
Kharif 1962 was also held to be a 
finding of fact binding on second ap- 
peal. This document was not shown 
to have been misread by the first ap- 
pellate Court. On this finding Arti- 
cle 10 of the Indian Limitation Act, 
1908, and not Section 30 of the Punjab 
Pre-emption Act, was: held applicable 
and the suit was thus considersd_ to 
be within limitation. For this view 
reliance was placed on two decisions 
of the Punjab Chief Court and a 
Bench decision of the Nagpur High 
Court. The appeal was, however, 
partly accepted by raising tbe pre- 
emption money by an additional sum 
of Rs. 4,133.50. 


T. In this Court again the 
fearned counsel for the appellant-ven- 
dees pressed the points of ccllusion 
and limitation. We are, however, un- 
able to find merit in either of them. 
So far as the question of collusion is 
concerned it was not clarified by the 
learned counsel how the plaintiffs 
could be held to have Iost their night of 
pre-emption merely because their 
fathers either came to the court with 
them, which they did openly, or allow- 
ed their sons as plaintiff to use ix. court, 
copy of a public document procured by 
the father of one of the pleintifts. 
Collusion in judicial proceedings is 
normally associated with secret ar- 
rangement between two persons that 


. the one should institute. a suit against 


the other in order to obtain the deci- 
sion of a judicial tribunal for some 
sinister purpose. In such a proceeding 
the claim put forward is fictitious, 
the contest feigned or unreal end the 
final adjudication a mask, dasigned 
to give false appearance of a genuine 
judicial determination, and his is 
generally done with the object of 
confounding third parties. In such a 
proceeding the contest is a mere sham. 
In the case of pre-emption it s open 
to the plaintiff to find financial aid and 
from any source he likes. He has a 


statutory right to pre-empt tie sale 


and it is no concern of the -vendees 
whether he borrows money from 
someone or otherwise arranges for 
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finances for pre-empting the sale. It 
is true that it is a personal right and 
is not capable of being transferred. 
And the right of pre-emption being a 
right of substitution, the vendor also 
cannot in the garb of a benamidar pre- 
empt his own sale. But merely 
because the vendors who are the 
fathers of the plaintift-pre-emptors 
are. helping their sons to exercise the 
statutory right conferred on the sons 
cannot, without more, deprive them of 
the right to be substituted for the 
vendees in exercise of their right of 
pre-emption. The property pre-empt- 
ed, if they are successful, will belong 
to them and not to their fathers who 
were the vendors. Even in the wider 
sense of the word “collusion” which 
suggests a deceitful agreement or com- 
pact between two or more persons to 
do some act in order to prejudice a 
third person or for some improper 
purpose, would not apply to the pre- 
sent case so as to operate as estoppel 
against the plaintiffs. Whether or not 
a  pre-emptor-plaintiff who is a 
benamidar for the vendor. or some 
other party loses his right because of 
being a benamidar is a question which 
does not concern us in this case and 
we express no opinion thereon. On 
the facts of the present case there is 
absolutely no material on which the 
plaintiffs can be held to have lost 
their right of pre-emption on the 
ground of collusion. 





8. The next point relates to the 
plea of Timitation. Article 10 of the 
Second Schedule of the Indian Limi- 
fation Act provides a period of one 
year to enforce a righ* of pre-emption 
whether founded on Jaw or general 
usage or on special contract, the 
terminus a quo being the date when 
the purchaser takes under the sale, 
sought to be pre-empted, physical pos- 
session of the whole of the property 
sold or where the subject of the sale 
does not admit of physical possession, 
the date when the instrument of sale 
is registered. . Section 30 of the Punjab 
Pre-emption Act applies only when 
the case does not fall within Article 10. 
On the finding of the District Judge 
and of the High Court it is obvious 
that physical possession of the whole 
of the property sold was not taken by 
the vendees, on the date of sale, There- 
fore, the first part of article does not 
apply. According to the appellants’ 
counsel the land sold does admit of 
physical possession ard if a part of 
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the land has been taken into posses- 
sion by the vendees then Article 10 
‘would be inapplicable and Section 30 
of the Punjab-Pre-emption Act would 
be attracted. In that case the terminus 
a quo according to Shri Gosain would 
be the date on which the vendees 
took under the sale physical posses- 
sion of any part of such land. The 
argument in our view is misconceiv- 
ed. The second part of Article 10, in 
our opinion, covers cases where the 
subject of the sale, which means the 
whole of the property sold, does not 
admit of physical possession and that 
would be so when a part of the land 


is in the possession of the tenants. 


The argument that use of the expres- 
sion “subject of the sale” suggests that 
this article would apply only if the 
entire and not only a part of the land 
is in the possession of the tenants is 
not acceptable. The expression “physi- 
cal possession” came up for construc- 
tion before the Privy Council in 
- Batul Begam v. Mansur Ali Khan, 
(1902) ILR 24 All 17 (PC). Lord 
Robertson speaking for the Judicial 
Committee said: 


“What has to be considered is as 
the High Court accurately formulated, 
the question, Does the property admit 
of physical possession? 
“physical” is of itself a strong word, 
highly restrictive of the kind of pos- 


session indicated: and when it is found,. 


as is pointed out by the High Court, 
that the Legislature has in succes- 
sive enactments about the limitation 
of such suits gone on strengthening 
the language used, — first in 1859 pre- 
scribing “possession”, then in 1871 
requiring “actual possession” 
finally in 1877 substituting the word 
“physical” for “actual”, it is seen that 
that word has been very deliberately 
chosen and for a restrictive purpose. 
Their Lordships are of opinion that the 
High Courts are right in the conclu- 
sion they have stated. Their Lord- 
ships consider that the expression used 
by Stuart, C. J., in regard to the 
words “actual possession” is applicable 
with still more certainty to the words 
“physical possession” and that what is 
meant is a “personal and immediate” 
possession”. 

This view has ever since then been 
followed by the High Courts in India. 
No decision holding to the contrary 
was brought to our notice. Indeed, 
Shri Gosain virtually conceded that 
there was none to his knowledge. The 
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properties in possession of tenants 
have on this reasoning to be held to 
be incapable of physical possession: 
which means personal and immediate 
possession. It was so held in Ghulam 
Mustafa v. Shahabuddin, 1908 PR 49 
(FB). In that case the Full Bench of 
the Punjab Chief Court approved of 
some of its earlier decisions overruling 
the dictum in one of the earlier deci- 
sions of that Court. This view has 
consistently held the: field in the 
Punjab and we do not find any cogent 
reason for disagreeing and upsetting 
it. If the date of registration of the 
sale deed be the terminus a quo then 
indisputably the suit must be held to 
be within limitation. These being the 
only two points agitated before us this 
appeal must iail and is dismissed with 


costs. : 
Appeal dismissed. 
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- S. M. SIKRI, J. M. SHELAT, 
V. BHARGAVA, G. K. MITTER 
AND C. A. VAIDIALINGAM, JJ. 
a) N. Sri Rama Reddy and others, 
E. P. No. 4 of 1969), (2) Shri 
Abdul Ghani Dar and others (in E. P. 
No. 5 of 1969), Petitioners v. Shri V. V. 
Giri (In both the Petitions), Respon- 
dent. ; 
(1) The Attorney-General for India, 
(2) Election Commission of India and 
(3) The Returning Officer, Presidential 
Election, (By notice}. 
~ Election Petitions Nos. 4 and 5 of 
1969, D/- 27-4-1970. 

(A) Evidence Act (1872), Sec- 
tions 146, 63, 153, 155, 157 — Tape 
recorded statement — Admissibility —_ 
Is admissible . under Section 146 (1), 
Exception 2 to Section 153, and Sec- 
tion 155 (3) and also for corrobora- 
tion. ? 

. The tape itself is primary and 
direct evidence admissible as to what 
has been said and picked up by the 
recorder. A previous statement, made 


‘by a witness and recorded on tape, 


can be used not only to corroborate 
the evidence given by the witness in 
Court but also to contradict the evi- 
dence given before the Court, as well 
as to test the veracity of the witness 
and also to impeach his impartiality. 
Thus apart from being used for com 
roboration, the evidence is admissible 
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in respect of other three matters, inder 
Section 146 (1), Exception 2 tc Sec 
tion 153 and Section 155 (3). The 
weight to be given to such eviderce is 
however distinct and separate from 
the question of its admissibility. Case 
faw discussed. ` (Paras 13, 22) 

{B) Evidence Act (1872), S. 155 
{3) — “Which is liable to be contradict- 


ed” — Meaning of — Does not mean 
merely “which is relevant te the 
issue” — Held statement in (1890) 


ILR 17 Cal 344 was too broadly laid 
down — AIR 1928 PC 54, Distinzuish- 
ed. (Para 24) 

{C) Evidence Aci (1872), Sections 
153, 155 — Construction — The pro- 
visions of any statute must be properly 
and strictly construed — Thus Sec- 
tions 153 and 155 must be strictly con- 
strued — (Interpretation of Statutes). 

(Pera 24) 

(D) Evidence Act (1872), S-#ctions 
146, 153 — Construction — Section 146 
not to be read with Section 153 in its 
entirety. 

The statement that Section 146 
must be read along with Section 153 
cannot be accepted in its ertirety. 
It may be that Clause (3) of Section 
146 may have to be read alonz with 
the main Section 153 but Clause (1) of 
Section 146 and Exception (2) to Sec- 
tion 153 deal with different espects. 
Under Section 146 (1) questions may be 
put to a witness in cross-examination 
to test his veracity and, under Excep- 


tion 2 to Section 153 a witness may . 


be contradicted when he denizs any 
question tending to impeach his im- 
partiality. (Para 11) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 147 (V 55 
= (1967) 3 SCR 720, Yusuffalli 
v. State of Maharashtra 18. 20, 22 
(1965) 2 All ER 464, R. v. Maqstd 
Ali - 15, 16, 20 
(1964) ATR 1964 SC 72 (V 51. 
= (1964) 4 SCR 733, S. Partep 
Singh v. State of Punjab 
18, 19, 20 
(1963) 67 Cal WN 191, Manindra 
Nath v. Biswanath 18, 20, 22 
(1962) 3 All ER 298 = 1 WLE 
_ 1152, R. v. Mills 14 15, 16 
(1960) Scots Law Times 264, Hodes 
_v. H. M. Advocate 12, 15 
(1956) AIR 1956 Punj 173 (V 43 
= 58 Pun LR 441, Rup Chand 
v. Mahabir Prasad 17, 18, 20, 21, 22 
(1928) AIR 1928 PC 54 (V 15) 
= ILR 6 Rang 142, Bhogilal 
v. Royal Insurance Co. 24 
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(1890) ILR 17 Cal 344, Khadijah 
Khanum v. Abdool Kurreem 
Sheraji 24 


M/s. K. C. Sharma, K. L. Rathee, 

M. S. Gupta, C. L. Lakhanpal and 
S. K. Dhingra, Advocates, for Peti- 
tioners (In E. P. No. 4 of 1969); M/s. 
S. C. Malik, M. S. Gupta and K. L. 
Rathee, Advocates, for Petitioners (In 
.- P. No. 5 of 1969); M/s. C. K 
Dapthary, D. Narasaraju, S. Mohan, 
Kumaramangalam and S. T. Desai, Sr. 
Advocates (Mr. S. K. Dholakia, Advo- 
cate, and M/s. J. B. Dadachanii, 
Ravinder Narain and O. C. Mathur, 
Advocates of M/s. J. B. Dadachanji and 
Co., with them), for Eespondent (In 
both the Petitions); Mr. Jagadish 
Swarup, Solicitor-General of India, and 
Dr. L. M. Singhvi, Sr. Advocate (Mr. 
S. P. Nayar, Advocate, with them), for 
the Attorney-General for India, Elec- 


.tion Commission of India and the 


Returning Officer, Presidential Elec- 
tion. 


The following Judgment of the 
Court was delivered by 


VAIDIALINGAM, J.: — On April 
1, 1970 Shri Jagat Narain (R. W. 25) 
was being cross-examined by the coun- 
sel for the petitioners in Election 
Petition No. 5 of 1968, when certain 
suggestions were put to him that he 
had tried to dissuade the first peti- 
tioner in the said Election Petition, 
viz., Shri Abdul Ghani Dar from filing 
the election on political reasons and 
when the witness denied not only 
those suggestions but also certain other 
suggestions put to him, counsel for the 
petitioner represented that Shri Abdul 
Ghani Dar had a tape recording of the 
talk that took place between him and 
the witness and he sought permission 
from the Court to play the same for 
being put to the witness. Objection 
was raised by Mr. C. K. Daphtary, 
learned counsel for the respondent, 
that the tape recorded conversation was 
not admissible in evidence. In view of 
this objection, counsel on both sides 
were heard regarding the admissibility 
of the tape recorded conversation, on 
April 2, 1970 and, after hearing argu- 
ments on-both sides, we then express- 
ed the opinion that the tape recorded 
conversation could be received in evi- 
dence and that we would give our 
reasons later. The further cross- 
examination and re-examination of the 
witness proceeded in respect of the 
tape recorded conversation which was 
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-played in Court in the presence of the 
- witness. 


2. We now proceed to state 
our reasons for holding that the tape 
recorded conversation could be admit- 
ted in evidence. But we make it clear 
that we have dealt with only the ques- 
tion regarding the admissibility in evi- 
dence of the tape recorded conversa- 


tion, which is distinct and separate . 


from the weight to be given to such 
evidence which question will be dealt 
with in the main judgment to be 
delivered in the election petitions. 


3. Before we deal with the’ 


` question of admissibility of the tape 
recorded conversation, it is necessary to. 
state that in Election Petition No. 5 
of 1969 the petitioners allege that of- 


fences of undue influence at the elec-. 
tion had been committed by the. 


returned candidate and by his sup- 
porters with the connivance of the 
returned candidate. The material facts 
relating to the said allegations have 
also been given in the petition in para- 
graph 13 of the election petition. 5 
has been alleged that on August 9, 

1969 an unsigned pamphlet in cyclosty- 
led form and also a printed 
pamphlet without bearing the name of 
its publisher or printer (marked as 
Exhibits P-18B and P-37B respectively) 
were published by free distribution 
among the members of the Electoral 
College for the Presidential Election. Tt 
has been further alleged that the offence 
of undue influence was freely committ- 
ed at the election by the returned 
candidate and the persons mentioned 
in the election petition and by their 
supporters and workers with the con- 
nivance of the returned candidate, by 
voluntarily interfering and attempting 
to interfere with the free exercise of 
the electoral rights of the candidates 
and the various electors mentioned in 
the petition. It is further alleged that 
with the object of interfering with the 
free exercise of electoral rights by Sri 
N. Sanfiva Reddy, a candidate at the 
election, Sri Jagat Narain and certain 
other persons named in the petition 
who are described as supporters and 
workers of the returned candidate in 
general with the consent and conniv- 
ance of the returned candidate 
published, by free distribution, pam- 
phlets in Hindi and English in cyclo- 
styled form as well as in printed form 
in which very serious allegations were 
made against Shri Reddy, which 
amounted to undue influence upon the 
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persons referred to in the election 
petition within the meaning of Sec- 
tion 171 (c) of the Indian Penal Code. 
There is a further allegation that these 
pamphlets were distributed from 
August 9, 1969 to August 16, 1969 
among all ‘the electors of the Electoral. 
College for the Presidential election 
and they- were also distributed during 
this period in the Central Hall of 
Parliament by the various persons 
mentioned in the petition, which in- 
cluded Shri Jagat Narain. > 


4. _-No doubt the allegations of 
that undue influence in the manner 
mentioned was exercised by the res- 
pondent or by anybody with his con“ 
nivance have been strongly refuted in 
the counter-affidavits filed by the res- 
pondent. ` 


5. In the particulars given by 
Shri Abdul Ghani Dar, relating to the 
distribution of pamphlets in question, 
he has stated that the persons who 
distributed them between August 9 
and August 16, 1969 had already been 
mentioned in the election petition. 
He has further stated in the said parti- 
cular that Shri Jagat Narain was one 
of the persons who distributed the 
pamphlets in the Central Hall of 


Parliament on August 11, 1969 to the 


Members of Parliament whose names 
have also been given. 


6 Issues have been framed 
whether the respondent, or any per- 
son with his connivance, printed pub- 
lished and distributed ‘pamphlet and. 
other matters connected therewith. 

7. Tn chief-examination, Jagat 
Narain, as R. W. 25, has stated that 
he has never seen either- of these 
pamphlets being distributed and that 
he has seen them only in Court, on 
the day when he was giving evidence, 
viz., on March 31, 1970. He has also 
stated that he never received the 
pamphlets at all. He has further 
reiterated that he has not distribut- 
ed the pamphlet as spoken to by some 
of the witnesses on the ‘side of the 
petitioners and he has further affirm- 
ed that he has never distributed the 
pamphlets in the Central. Hall of 
Parliament and that he has not seen 
the pamphlets except in Court. In 
cross-examination, the ‘witness ‘was 
asked about the telephone call that he 
had made to Abdul Ghani Dar abouf 


6 or 7 days before the filing of. the. 


election petition i. e., in the first week 
or second week of September, 1969, 


~ 
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and suggestions were made that fhe 
witness attempted to dissuade Abdul 
Ghani Dar from filing the election 
petition on the ground that sericus 
consequences would follow from stich 
action. Though the witness admit-ed 
that he had a telephone talk with 
Abdul Ghani Dar, he denied various 
other suggestions put to him regard-ng 
the nature of the talk that took place 
between him and Abdul Ghani Dar. It 
was at that stage that the counsel for 
the election petitioner wanted che 
tape recording of the talk that took 
place between Abdul Ghani Dar end 
the witness to be adduced as evidence 
on the ground that the answers given 
by the witness in Court were quite 


contrary to the nature of the conversa-’ 


tion that he had with Abdul Ghani 
Dar, Objection was raised to receiv- 


ng the same as evidence. 
8. Mr. Daphtary, learned coun- . 


sel for the respondent, raised two 
contentions regarding the admissibi_ity 
of the tape recorded conversation 
between R. W. 25 and Abdul Ghani 


- Dar: (1) The tape-recorded conversa- 


tion cannot be admitted in evidence 
for contradicting the evidence of the 
witness; and (2) Under Section 155 
(3) any former statement, before it 
could be put in evidence to impeach 
the credit of witness, the Court must 
be satisfied that the previous state- 
ment is relevant to the matter in issue 
and the tape recorded conversation, in 


this case, has no relevance to the 
matters which are in issue in these 
proceedings. 


9. Mr. Daphtary, Iearned coun- 


~ gel, did not dispute the correctness of 


two decisions of this Court, to which 
reference will be madè later, wherein 
the taped records of conversation “ad 
been admitted in evidence. But, ac- 
cording to him, in those cases the 
tape recorded. conversations were ad- 
mitted in evidence to corroborate the 
evidence given by a witness betore 
the Court, and not to contradict his 
evidence, 

10.- Both the grounds of 
objection raised by Mr. Daphtary have 
been controverted by Mr, Malik and 
by Mr. Sharma, learned counsel ap- 
pearing for the ‘election petitioners in 
Election Petitions Nos. 5 and 4 of 1369, 


respectively. ‘According to Mr. Melik, : 


whose contentions were substantially 
adopted by Mr. Sharma, issues have 
been framed whether undue influence 


-dealt with in Clauses (1) to (4). 
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has been exercised by the respondent 
or by any other person with his con- 
nivance.. According to the petitioners 
undue influence has been exercised by 
the publication and distribution of the 
pamphlets, making of scurrilous attack 
about the personal character of Sri 
Sanjiva Reddy. Specifice allegations 
have béen made in the election peti- 
tion that R. W. 25 is one of those who 
distributed the pamphlets in the 
Central -Hall of Parliament with the 
connivance of the respondent. The 
witness denied this allegation in chief- 
examination and when certain sug- 
gestions, that the witness attempted to 
dissuade Shri Abdul Ghani Dar from 
filing his election petition on the 
ground that serious consequences 
would follow, were put to him in 
cross-examination, witness denied 
them and, in that context the , tape- 
recorded conversation between the wit- 
ness and Shri Abdul Ghani Dar 
assumes importance. Relying upon 
that tape reeorded conversation, coun- 
sel urged that his client is entitled to 
test the veracity of the witness and 
to impeach the credit of the witness 
and satisfy the Court that the evidence 
given by the witness befcre us is in- 
consistent or contrary to what he had 
stated on an earlier occasion. 


11. In this connection counsel 
relied upon Section. 146, Exception 2 
to Section 153 and Clause (3) of Sec- 
tion 155 of the Evidence Act. Sec- 
tion 146 deals with questions lawful in 
cross-examination and, in particular, 
Clause (1) thereof provides for a wit- 
ness being cross-examined by ques- 
tions being put to him which tend to 
test his veracity. Section 153 general- 
Iy deals with exclusion of evidence to 
contradict answers to questions testing 
veracity, but exception 2 states that 

a witness is asked any question 
fending to impeach his impartiality 
and answers it by denying the facts 
suggested, he may be contradicted. 
Section 155 deals with impeaching the 
credit of witness by the various bi 

ne 
of the ways by which the credit of 
a witness may be impeached is dealt 
with in Clause (3) and that is by proof 
of former statements inconsistent with 
any part of his evidence which is 
liable to be contradicted. Mr. 
Daphtary pointed out that. Section 146 
must be read with Section 153. We 
cannot accept this contention in its en- 
tirety. It may be that Clause (3) of 
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Accordingly, the learned Judge allow- 


Section 146 may have to be read along 
with the main Section 153 but CL 1) 
of Section 146 and exception (2) to 
Section 153 deal with different aspects. 
Under Section 146 (1) questions may 
be put to a witness in cross-examina- 
tion to test his veracity and, under 
Exception. 2- to Section 153 a ‘witness 
may be contradicted when he denies 
any question tending to impeach hi 
impartiality. The object of the elec- 
tion petitioner to adduce the tape- 
recorded conversation as evidence is 
to impeach the testimony of the wit- 


ness that he has never seen the pam- - 


phlet and that he has never attempted 
to induce the election petitioner not to 
¿file the election petition on threat of 
serious consequences, and to establish 
that the evidence given in Court is 
quite contrary to the statements made 
by him in the conversation that he 
had with Abdul Ghani Dar and which 
has been recorded on tape. 

12. We will now refer to the 
case law on the subject. In Hopes v. 
H. M. Advocate, (1960) Scots Law 
Times 264 a tape-recorded conversa- 
tion which took place between a com- 
plainant and a blackmailer was played 
before the jury and sought to be put in 
evidence by a police officer who had 
listened to the conversation as it was 
transmitted through the loudspeaker. 
Objections were raised to the admis- 
sibility of the said evidence. The 
learned trial Judge overruled the 
objection as follows:— 

"New techniques and new devices 
are the order of the day. I can’t con- 
-ceive, for example, of the evidence 
of a ship’s captain as to what he 
observed being turned down as in- 
admissible because he had used a 
telescope, any more than the evidence 
of what an ordinary person sees with 
his eyes becomes incompetent because 
he was wearing spectacles. Of course, 
‘gomments and criticisms can be made, 
and no doubt will be made, on the 
audibility or the intelligibility, or 
perhaps the interpretation, of the 
results of the use of a scientific 
method; but that is another matter, 
and that is a matter of value, not of 
competency. The same- can be said of 
visual observation by a witness who 
says he sees something; his evidence 
ean be criticised because of his sight 
or because of the sort of glasses he is 
wearing, and so on, but all these 
matters are matters of value and not 
lof competency.” 


A.L R. 


ed the police officer to give evidence 
as to what he heard on the tape 
Reet: which was played before the 
ury. 


13. On appeal to the Hish 
Court of Justiciary, it is seen that ro 
objection appears to have been taken 
to the competency of the evidence 
furnished by the tape-recorder but tke 
admissibility of the evidence of the 
Police officer based upon his hearing 
of the tape-recorded conversation wés 
objected to. This objection was over 
ruled by the High Court of Justiciary 
stating that it is competent for the 
police officer to give evidence of cor- 
versation which he hears with the 
help or hearing aid or, as in the cas 
before them, when the conversation is 
transmitted to him over a distance by 


wireless and that there may be criti . 


cism of the quality of his evidence 
and not about the competency of th 
evidence of what he has heard. Tha 
Court further observed at p. 267: 


“The Inspectors evidence of tha 

conversation was as much primary 
evidence as the. evidence from the 
replaying of the tape recorded. Each 
received it at the same time, the on2 
recording it in the human memory tha 
other upon a piece of tape”. 
From the above decision it is apparent 
that the tape itself is. primary and 
direct evidence admissible as to whai 
has been said and picked up by the 
recorder. 


14, In R. v. Mills, (1962) 3 AU 
ER 298 a conversation which had been 
recorded on tape between two of the 
persons was heard by a police officer 
who gave evidence that he has him- 
self remembered the various remarks 
which passed between those two per- 
sons which could be corroborated br 
the conversation recorded on the tape 
But the tape recording itself was noi 
introduced in evidence nor was there 
any production of the record by con- 
sent before the Jury. They referred 
to the decision of the High Court oj 
Justiciary in Hopes’ Case, (1960) 
Scots Law Times 264 and held 
that according to the said decision the 
tape-recorded conversation was admis- 
sible as direct evidence. 
discussion in the Judgment shows thar 
a tape-recorded conversation is admis- 
sible in evidence, ultimately the 
Court left open the question stating: 


Though the- 


al 


$i 


4) 
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“The Court has not debated, and 


“is not deciding, any broad and gere- 


_ ing as such admissible in evidence, 
After referring to 


ral question of principle whether evi- 
dentiary material obtained by the use 
of a tape-recorder without the con- 
currence of a human being listening to 
the same sounds is admissible or is 
not admissible in evidence in a crini- 


- nal trial”. 


But it is significant to note that the 
Court of Criminal Appeal rejected the 
contention of the counsel for the «c- 
cused that there has been any question 
of introduction of hearsay evidence at 
the trial by the evidence of the pol-ce 
officer giving evidence after refreshing 
his memory from the tape. 

15. The question again direccly 
arose in R. v. Masqud Ali, (1965) 2 
All ER 464. In that case a conversa- 
tion which took place in Punjabi 
dialect between two persons and 
which had been recorded on the tepe 
was played before the jury and was 
admitted in evidence by the trial 
Judge. . Objection was taken before 
the Court of Criminal Appeal regard- 
ing the admissibility in evidence of 
the tape-recorded conversation be- 
tween the accused. Therefore the 
point that specifically arose before the 
Court of Appeal was ‘Is a tape record- 
as 
a matter of law?’ 
the observations in Mills’ Case, (1932) 
3 AU ER 298, the appellate Court 
noted that the question regarding the 
admissibility of a tape record was not 
actually decided in that case. . The 
decision of the High Court of Justi- 
ciary in Hopes’ Case, (1960) Scots Law 
Times 264 was referred to and it was 
noted that the evidence of the police 
officer who listened to the tape 
recorder was held to be admissible. 
The Court said, at,p. 469: 


“We think that the time has come 
when this Court should state its views 
of the law on a matter which is likely 
to be increasingly raised as time péss- 
es. For many years now photograjths 
have been admissible in evidence on 
proof that they are relevant to the 
issues involved in the case and that 
the prints are taken from negatives 
that are untouched. The prints as 
seen represent situations that have 
been reproduced by means of mecheni- 
eal and chemical devices. Evidence of 
things seen through telescopes or 
binoculars which otherwise could not 
be picked up by the naked eye have 
been admitted and now there are 
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devices for picking up, transmitting, 
and recording, conversations. We can 
see no difference in principle between 
a tape recording and a photograph. 
In saying this we must not be taken 


as saying that such recordings are 
admissible whatever the  cireum- 
stances, but it does appear to this 


Court wrong to deny to the law of evi- 
dence advantages to be gained by new 
techniques and new devices provided 
the accuracy of the recording can be 
proved and the voices recorded pro- 
perly identified; provided also that the 
evidence is relevant and otherwise 
admissible, we are satisfied that a tape 
recording is admissible in evidence. 
Such evidence . should always be. 
regarded with some caution and assess~ 


_ed in the light of all the circumstances 


of each case. There can be no ques- 
tion of laying down any exhaustive 
set of rules by which the admissibility 
of such evidence should be judged”. 

In consequence, the Court held that 
the tape-recorded conversation ‘was 
admissible in evidence, subject to the 
limitations mentioned in the above 
extract. 


16. It will therefore be seen 
that though the question of admissibi- 
lity of a tape-recorded conversation 
had .been left open in . Mills’ Case, 
{1962) 3 All ER 298, the same was 
specifically considered and decided 
affirmatively in Maqsud Alis Case, 
(1965) 2 All ER 464. 


17. Before we deal with the 
decisions of this Court bearing on this 
point, it is necessary to advert to two 
decisions, one of the Punjab High 
Court and the other, of the Calcutta 
High Court. In Rup Chand v. Mahabir 
Parshad, AIR 1956 Punj 173 the de 
fendant, in answer to a suit for re- 
covery of a certain sum of money on 
the basis’.of a promissory note, put 
forward a plea that the original 
promissory note containing certain ` 
endorsement had been destroyed and 
had been replaced by another promis- 
sory note bearing the same date 
The defendant attempted to substan- 
tiate this plea by the oral testimony 
of a broker but the latter declined 
to support him The defendant 
requested the Court to permit to con- 
front the broker witness with the cons 
versation which had taken place be 
tween himself and the broker in regard 
to the destruction of the earlier pro- 
missory note and which had been 
faithfully recorded on a tape-recorder. 


- „ed in Court as evidence, 


jee S. c “prs 17- 191 Rama Reddy v. V. V. Giri (Vaidialingam J.) 


The plaintiff objected to the admissibi- 
lity of the evidence by tape recorder, 
but the trial Court overruled the 
objection. In the revision taken before 
the High Court by the plaintiff, the 
= order of the trial Court was confirm- 
- ed. The High Court relied upon Sec- 
_ tion 155 (3) of the Evidence Act and 
held that as the broker appearing as 
a witness in the case before it had 
made a-statement to the defendant on 
a former occasion which was at vari- 
ance with the statement made by him 
. before the Court, there can be no 
doubt that the defendant could esta- 
blish that a previous statement which 
was contradictory to the evidence 
sgiven before the Court was made. by 
the witness to him. Dealing with the 
question whether a record of such a 
‘previous statement, as prepared by a 
scientific instrument, could be produc- 
the High 
Court held that such a tape-recorded 
statement was admissible in evidence, 
and observed as follows: 


“I am aware of no rule of evi- 

dence which prevents a defendant who 
is endeavouring to shake the credit 
of a witness by proof of former in- 
consistent statements, from deposing 
that while he was‘ engaged in conver- 
sation with the witness a tape recorder 
was in operation, or from producing 
the said tape-recorder in support of 
the assertion that a certain statement 
was made in his presence”. 
This decision Iays down two proposi- 
tions: (i) that a tape-recorded con- 
versation is admissible in evidence and 
that (ii) if it contains a previous state- 
ment made by a witness, it can be used 
to contradict the evidence given before 
the Court. +f ; 

18. ‘In Manindra Nath v. Biswa- 
nath, (1963) 67 Cal WN 191 the 
Calcutta High Court had to’ consider 
whether a defendant was entitled to 

adduce in evidence a previous state- 
‘ment of the plaintiff and recorded on 
the tape to contradict the plaintiff’s 
evidence given before the Court and 
held that the tape-recorded conversa- 
tion was admissible in evidence and 
the pervious statement recorded therein 
could be used to contradict the evi- 
dence given before the court. After 
referring to Rup Chand’s Case, AIR 
1 pen 173, the Court observed at 
p 


- “If the plaintiff, while he is in the 
witness box, makes a statement which 
is at variance with a statement pre- 
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viously made by him, the plaintiff may i 
be asked whether he made such pre- 
vious statement and if he denies having 
made the previous statement, such 
previous statement may be proved by 
the defendant. There, as in this case, 
it is alleged tħat the previous state- 
ments of the plaintiff were recorded in 
a tape-recorder, thośe 
may be admitted in evidence, if it is 
proved that they were made by the 
plaintiff and that the instrument ac- 
curately recorded those statements. 
The fact that the statements were 
recorded in a tape-recorder and the 
recording was made behind the back 
and without the knowledge of the 
plaintiff is by. itself no objection to 
the admissibility of the evidence”. 

There are two decisions of this Court 
bearing on this matter: S. Pratap 
Singh v. The State of Punjab, (1964) 4 
SCR 733 = (AIR 1964 SC 72) and 
Yusuffalli v. State of | Maharashtra, 
oe 3 SCR 720 = (AIR 1968 SC 147). 


In Pratap Singh’s case 
(1964) 4 SCR 733 = (AIR 1964 SC 72) 
it has been held that rendering of a 
tape-recorded conversation can be 
Tegal evidence by way of corroborating 


-the statement of a person who deposes 


that the other speaker and he carried 
on the conversation and even of the 
statement of a person who may depose 
that he overheard the conversation 
between the two persons and what 


‘they actually stated had been tape- 


recorded that-weight to be given to 
such evidence will depend on the 
other facts which may be established 
in a particular case. Though there _ 
was a difference of opinion in the ™~ 
majority and minority judgments 
regarding certain other aspects which 
arose for consideration, so far as the 
admissibility of a fape-recorded con- 
versation in evidence, all the Judges 
appear to have been unanimous in the 
view that it was admissible. But it 
must be noted that in the majority 
judgment it is stated that it was not 
contended on behalf of the State that 
the tape-recordings were inadmissible. 
Similarly, in the minority judgment 
also it is observed that tape-recordings 


can be legal evidence by way of cor- _ 


roborating the statements of a person 


. who deposes that the speaker and . he 


carried on that conversation and, as 


` it had not been held by the trial 


Court that the record of a conversa- 
tion on tape is not admissible in evi- 
dence for any purpose it was not 


statements ~ 
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necessary fo pursue the matter 
further. 

20. in Yusuffalli’s case, (1967) 


3 SCR 720 = (AIR 1968 SC 147) the 
question was whether a conversation 
between the complainant and a per- 


son, who later figured as an accused. 


on a charge of offering bribe, and 
recorded on tape was admissikle in 
evidence. It is seen from the decision 
of this Court that the tape recorder 
was played in Court at the trial cf the 
accused, This Court held that the evi- 
dence of the complainant was suffi- 
ciently corroborated by the tape- 
recorder and.observed at p. 723: 


e “The contemporaneous dialogue 
between them formed part of the res 


- gestae and is relevant .and admissible 


under Section 8 of the Indian Evi- 
dence Act. The dialogue is proved by 
Shaikh. The tape record of the dialo- 
gue corroborates his testimony. The 
process of tape recording offers an ac- 
curate method of storing and later re- 
producing sounds. The imprint o2 the 
magnetic tape is the direct effect of 
the relevant sounds. Like a thoto- 
graph of a relevant incident, a contem- 
poraneous tape record of a relevant 
conversation is a relevant fact ard is 
admissible under Section 7 cf the 
Indian Evidence Act”. 

Reference was made, with approval, to 
the decision of the Punjab and 
Calcutta High Courts in Rup-Crand’s 
case, AIR 1956 Punj 173 and Manindra 
Nath's case, (1963) 67 Cal WN 191 and 
also to the earlier decision o2 this 
Court in Pratap Singh’s Case, (1964) 4 
SCR 733 = (AIR 1964 SC 72) where a 
tape recorded conversation had been 
admitted in evidence. The decision in 
Maqsud Ali’s Case, (1965) 2 All ER 
464 was also quoted with approval. 


21. In particular, it well be 
noted that this Court, in the said deci- 
sion, approved of the decision of the 
Punjab High Court in Rup Ckand’s 
Case, AIR 1956 Punj 173, holding that 
tape recording of a former statement 
of a witness can be admitted in evi- 
dence to shake the credit of the wit- 
ness under Section 155 (8) of the Evi- 
dence Act, 


22. Having due regard t the 
decisions referred to above, it is clear 
that a previous statement, made 3y a 
person and recorded on tape, can be 
used not only to corroborate the evi- 
dence given by the witness in ourt 
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but also to contradict the evidence 
given before the Court, as well as to 
test the veracity of :the witness and 
also to impeach his impartiality. Apart. 
from being used for corroboration, 

the evidence is admissible in respect 
of the other three last-mentioned ` 
matters, under Section 146 (1), Excep- 
tion 2 to Section 153 and Section 155 
(3) of the Evidence Act. Therefore it 
is not possible for us to accept the 
contention of Mr. Daphtary that the 
previous statement can be used only 
for purposes of corroboration but not 
for the purpose of contradicting the | 
evidence given before the Court. If a 

previous statement made by a person í 
can be used to corroborate his evi- 
dence given before the Court, on prin- 
ciple, we do not see any reason why 
such previous statement 
used to contradict and also for the: 
other purposes referred to above. In 
particular the fact that the decisions of 


the Punjab and Calcutta High Courts `` 


in Rup Chand’s case, ATR 1956 Punj 173 
and Manindra Nath’s case, (1963) 67 
Cal WN 191 where the previous state- 
ments have been used to contradict 
the evidence given before the Court 
has been approved by this Court in 
Yusufalli’s Case, (1967) 3 SCR 720 = 
(AIR 1968 SC 147) clearly establishes 
that the contention of Mr. Daphtary 
that the previous statement cannot be 
used to contradict the evidence given 
before the Court cannot be accepted. 
As pointed out already, Mr. Daphtary 
has not challenged the correctness of 
the decision in Yusufalli’s Case, (1967) 
3 SCR 720 = (AIR 1968 SC 147). 
Therefore the first ground of objection 
raised by Mr. Daphtary will have to 
be overruled, 


23. Coming to the second con- 
tention of Mr. Daphtary, which has 
been set out earlier, in our opinion 
that question becomes really academic 
when once we have helc that the pre- 
vious statement can be used to con- 
tradict the evidence given before the 
Court under Section 155 (3) for the 
purpose of impeaching the credit of the 
witness. But, as the question has been 
ee we shall: deal with that aspect 
also. 


24, According to Mr. Daphtary, 
the expression which is liable to be 
contradicted in Clause (8) of Sec- 
tion 155 means ‘which is relevant to 
the issue’. In support of this con- 
tention, the counsel referred us to the 


cannot be .— 
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decision of the Calcutta High Court in 
Khadijah Khanum v. Abdool Kurreem 
Sheraji, (1890) ILR 17 Cal 344 and 
pointed out that the said decision has 
been referred to in text-books on the 
Law of Evidence viz., Woodroffe & 
Ameerali’s Law of Evidence, Field’s 
Law of Evidence and Sarkar’s Law of 
Evidence. In the Calcutta decision 
the Court has stated: 

' “I am inclined to think that in 
‘Section 155 (3) of the Evidence Act 
the words, ‘which is liable to be con- 
tradicted’, mean ‘which is relevant to 
the issue’ ”. i 


In our opinion, ‘the proposition has 
been too broadly laid down by the 
learned Judge. A reference to the 
various clauses in Section 155 in our 
opinion does not warrant the inter- 
pretation placed by the Calcutta High 
Court. For instance, under Cl. (1), the 
evidence that is contemplated and 
‘ which could be given will certainly not 
be directly relevant to the issue which 
is before the Court but will be of a 
general nature that the witness is un- 
worthy of credit. Again, under Cl. (2), 
the evidence regarding the receipt of 
bribe will only be to establish that the 
evidence of the witness regarding the 

atter about which he speaks cannot 
be acted upon. Even otherwise, in 
this case, we have already referred to 
the relevant issue bearing on the 
matter and we have pointed out that 
according to the counsel for the peti- 
tioners their attempt is to impeach the 
credit of R. W. 25, by establishing, if 
possible, that his evidence cannot be 
relied on in view of the fact that he 
is making contradictory statements. 
On that basis, even.applying the test 
laid down by the Calcutta High Court, 
it will follow that the previous state- 
ment, recorded on tape, must be con- 
sidered to be relevant to the issue 
before the Court. Counsel also drew 
our attention to the decision of the 
Judicial Committee in Bhogilal v. 
Royal Insurance Co., AIR 1928 PC 54 
to the effect that Sections 153 and 155 
of the Evidence Act must be strictly 
construed. There can be no contro- 
versy that the provisions of any 
statute must be properly and strictly 
construed. This decision, hence, has 
no bearing on the matter before us. It 
is also significant that the Judicial 
Committee, when dealing with Sec- 
tion 155 of the Evidence Act, makes 
no reference to the decision of the 
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Calcutta High Court in Khadijah 
Khanum’s case, (1890) ILR 17 Cal 344. 


25. It follows that the second 
ground of objection, urged by Mr. 
Daphtary, to the admissibility of this 
aa of evidence, has also to be over- 


ed. 

26. In the result we hold that 
the conversation, which is stated to 
have taken place between the witness 
R. W. 25 and the first petitioner in 
Election Petition No. 5 of 1969 (viz. 
P. W. 55) and recorded on tape, is ad- 
missible in evidence. 

27, We once again emphasize 
that this order relates only to the ad- 
missibility in evidence of the conver- 
sation recorded on tape and has not 
dealt with the weight to be attached 
to that evidence. It must also be 
pointed out that the question, whether 
the pamphlets, Exhibits P-18-B and 


` P-37-A, have been circulated in the 


manner alleged by the petitioners and 
the further question whether they 
amount to exercise of undue influence 
are also matters which have not been. 
considered in this order. The above 
are all aspects which will be dealt with 
in the judgment, while disposing of 
the Election Petitions. 

Order accordingly. 
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S. M. SIKRI, C. J, G. K. MITTER, 
K. S. HEGDE, A. N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 
Writ Petition No. 24 of 1970. 

Badri Prasad, Petitioner v. 
Collector of Central Excise, Sarvodaya- 
nagar, Kanpur and others, 
dents; 1. M/s. Suresh Kumar Mishrilal, 
2. Rajputana Jewellery Mart and 3. 
Sha Taraji Bhavrlal and Co., Inter- 
veners. 

and 

Writ Petition No. 587 of 1970 

Harakchand Ratanchand Banthia 
and others, Petitioners v. Assistant 
Collector of Central Excise, Poona Il, 
Division and others, Respondents. 

and 

Civil Appeal No, 1613 of 1976 

Kapurchand Chandanmal Co. and 
others, Appellants v. Union of India 
and others, Respondents. 
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and 

Civil Appeal No. 1659 of 1978 

Andhra Pradesh Bankers and 
Pawn Brokers Association and ofhers, 
Appellants v. Union of Indie and 
others, Respondents: 1. K. Hunsraj and 
2. The Madras Financiers and Pawn 
Brokers Association, Interveners. 

Writ Petitions Nos. 24, 587 of 1970 
and Civil Appeals Nos. 1613, 1653 of 
1970, D/- 30-3-1971. 
(A) Gold (Control) Act (1968), See- 
tion 16 (1) — Reasonableness of 
requirement to make declaration — 
Provision requiring a pawn broker 
to make monthly declaration under 
Form GS THT does not impose un- 


reasonable restriction on his right 


under Article 19 (1) (£) or (g). 

f (Para 18) 
(B) Gold (Control) Act (1968), Sec- 
tion 88 — Notice prior to confiscation 
proceedings — Necessity — Absence 
of any provision requiring givinz of 
notice to a pawn broker prior to con- 
fiseation proceedings causes him no 
prejudice — (X-Ref.: — Sections 99 
and 71). (Para 19) 
In terms of Section 99 a pawn 
broker is presumed to be the cwner 
of gold etc, seized from his posses- 
sion or custody. He can appear tefore 
authorities and show reason for not 

taking any penal action against him. 
E (Para 19) 
(C} Gold (Control) Act (1968). Sec- 
tion 71 — Confiseation of gold — 
Provision for confiscation of gold on 
failure of a pawn broker to submit 
monthly return imposes unreasonable 
restriction on his right to acquire, hold 
and dispose of gold and gold orna- 
ments, etc. — (X-Ref.: — Constitution 
of India, Article 19 (1) (£) and (g) and 
19 (5) and (6). (Para 19 
(D) Gold (Control) Act (1968). Sec- 
fion 2 (p), Explanation —- “Gold arti- 
cle and ornament” — Distinction — It 
cannot be said that the definition sec- 
tion does not make a clear distinc- 
tion between “article” and “ornament”. 
(Para 20) 
Whether a thing passes as an arti- 
cle cr an ornament is a question of 
proof, (Paza 20) 


{E) Gold (Control) Act (1968}, Sec- 
tion 58 — Validity — The provision 
is not invalid on ground that it gives 
power of search and seizure to Gold 
Control Officer on suspicion only — 
(AIR 1968 SC 59, Followed). (Paza 25) 
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(F) Gold (Control) Act (1968), Sec- 
tion 16 — Submission of return by 
pawn broker — Section 16 is 
general and is applicable to pawn 
broker — (X-Ref.: — Section 6 (1)). 

The duty of a pawn broker under 
Section 16 to submit return under 
Form GS II is not taken away by the 
provisions of Section 6 (1). Nor the 
omission to include pawn broker speci- 
fically under sub-section (2) of Sec- 
tion 16 has effect upon his obligation to - 
file return. (Para 29) 

(G) Gold (Control) Act (1968), Pre. 
— Validity of the Act — Enactment of 
Gold (Control) Act (1968), is not 
beyond legislative corapetence of the 
Parliament — (X-Ref.: — Constitution 
of India, Article 246). (Para 31) 


The Act does not seek to disturb. 
the provisions of the State Acts relat- 
ing to money lending or pawning 
business which are exclusively within 
competence of the State legislature. 

(Para 31) 


Cases Referred: Chronological Paras 


(1968) AIR 1968 SC 59 (V 55) 
= Civil Appeal Nos. 150 to 
154, D/- 9-8-1967, Commr. of 
Commercial Taxes, Beard of 
Revenue, Madras v. Ramkishan 
Srikishan Jhaver 25 
(1958) AIR 1958 SC 731 (V 45) 
= 1959 SCR 629, Mohd. Hanif 
Quareshi v. State of Bihar 30 


The following Judgment of the 
Court was delivered by 

MITTER, J.: — The petitioner in 
Writ Petition No. 24 of 1970, a citizen 
of India, who has been carrying on 
business inter alia of money lending 
against pledge of gold ornaments, 
challenges the vires of the Gold Con- 
trol Act, 1969 read with the rules 
made thereunder and in particular 
Sections 6, 8 and 16 (1) of the Act. 


2. The facts on which the peti- 
tion is based are as follows. The peti- 
tioner has fairly extensive business of 
money lending in Etawah in U. P. In 
pursuit of his business he advances 
moneys to a large number of persons 
who pledge ornaments made of gold or 
containing gold and other precious 
stones, or silver. It includes a sea- 
sonal business of agriculturists taking 
loans from him in the sowing season 
and repaying the same with interest 
by redeeming the pledged ornaments. 
According to the petition such loans 
are not always redeemed quickly and 
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there are instances of ornaments lying 
with him under pledge for 10 to 15 
years. He also owns along with other 
members of his family substantial 
quantities of gold ornaments. As he 
has a strong room for keeping - these 
valuables his friends and relations also 
are in the habit of keeping their gold 
ornaments and articles with him for 
safe custody. The purity of the gold 
content of the ornaments varies from 
10—18: carats to 22—24 carats. The 
content of the gold is difficult to 
estimate in some cases where they 
are pieces containing more than one 
metal and set with stones. In all such 
cases a rough and- ready estimate of 
their value is made whenever possible 
by the indigenous method of deter- 
mining the purity on a touchstone 
` and loans are advanced to the extent 
of 50 to 75 per cent of the value of the 
pledged geods. Over the last 8 to 10 
years the petitioner claims to have 


come into possession of such pledged 


ornaments and articles which have 
not been redeemed since their first 
pledge weighing approximately 42,989 
grams. On an average he entertains 
about 25 transactions of pledge or 
redemption in a day and the total 
number of ornaments and articles 
pledged with him over a year varies 
from 15,000 to 20,000 pieces. His en- 
tire belongings of gold including those 
of the members of his family are kept 
in a strong room along with the 
pledged goods. 


3. The petitioner’s grievance is 
based on a raid which took place af 
his place of business on March 26, 1969 
by the Inspectors of Excise under the 
authority of the Collector of Central 

cise. The raid was completed . on 
9th April, 1969 and a large number òf 
ornaments and articles of gold were 
seized from premises. According 
to the petition the condition precedent 
to the exercise of such power i. e., that 
the officer concerned should have a 
reasonable belief that the provisions of 
the Act have been Violated: was non- 
existent and in any event the Act did 
not permit Inspectors of Customs or 
Central Excise to carry out the search 
or seizure. The validity of the search 
and seizure is also challenged on the 
ground that inasmuch as the time ‘to 
furnish declaration under Section 18 
of the Act had been 
the commencement of the Act from 
time to time up to the 30th April, 1969 


extended since: 


ALR. 


the search which took place on March, 
26, 1969 was unjustified, 


4. The different provisions of 


“the Act and the grounds of attack on 
‘them may be summarised as follows:— 


(a) Sections 4, 6, 8 (1), 16 read 
with 71, 74 and 86 are bad in law as 
outside the competence of Parliament 
and/or in violation of the Constitu- 
tion. Sections 6 and 16 (1) are im- 
pugned on the ground that Parliament 

ad' no competence to encroach on the 
field of money iJending and money 
lenders which is covered by a State 
item of legislation in the Seventh 
Schedule. 


_ Tb) Sections 4 and 16 read with 
the power of search and seizure, im- 


positions of fine and penalty and-power | 


of prosecution, ete., confer arbitrary 
powers upon the respondents capable 
of indiscriminate use and as such are 
violative of Article 14. l 


(c) The expression 
custody and contro!” in Section 16 is 
vague, uncertain and incapable of any. 
objective assessment. 


(d) The provisions of Section 8 (1) 
of the Act are violative of the peti- 
tioner’s fundamental right to acquire, 
hold or dispose of property in the 
form of primary gold as it is not in 
the interest of general public. The 
section is also impugned as affecting 
the possession by he petitioner of 
primary gold found which he has been 
holding for many years past. It is 
also attacked on the ground that the 
Gold Control Officer can always treat 
a particular piece of ornament as 
primary gold, the acquisition and dis- 
posal of which was prohibited under 
the Act. 


(e) It is Impossible for anyone to 
comply strictly with the form GS TIF 
prescribed under the rules. In order 
to comply with the strict statutory 
obligations the petitioner would have 
to incur huge expenses for maintain- 
ing the necessary staff and undertak~ 


ing scientific assessment to ascertain. 


the purity, weight and value of gold 
content in each and every ornament. 
() The obligation to furnish de- 
clarations in respect of every pledge 
and/or redemption of the ornament 
would be incapable of compliance as 
on an average he enters.into about 
100 transactions of this character in 
a day. Tt was also quite impracticable 
to comply with the provisions of 


“possession, ` 
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Section 16 (4) and (10) to furnish 
repeated declarations for every ecqui- 
sition and/or redemption of the pledge 
of the ornaments. 


5. The petition was affirmed on 
January 13, 1970 and onthe 19th 
January this Court granted 
stay of further proceedings 
suance of search and seizure. 

6. In the counter afidavt of 
the Assistant Collector of Central Ex- 
cise reliance is placed on the follow- 
ing facts:-— 

1. The total quantity of gold 
seized in the course of the search of 
the petitioners premises which szarted 
on the 26th March, 1969 and ended on 
9th April, 1969 was 95,793.995 gms. of 
the approximate value of Rs. 14,47,300. 
This included gold with foreign mark- 
ing weighing 3,539.842 ems. other 
primary gold without marks 212.865 
gms., gold coins weighing 35.53 gms. 
and ornaments weighing 91,955.753 
gms. Two show cause notices were 
issued one for contravention of the 
provisions of the Act and the other for 
contravention of the provisions of the 
Foreign Exchange Regulations Act 
read with the provisions of the Cus- 
toms Act and the Imports and Exports 
Control Act. 


2. The petitioner took an in- 


in pur- 


‘ ordinately long time to seek legal 


redress; he waited from April. 1969 
to January, 1970 before complaining 
of the search and seizure. The peti- 


-tioner never attempted to avail him- 


self of the opportunity of having a 
personal hearing before the com- 
petent authority i. e., the Collector of 


Central Excise, Kanpur. 


_ 3. On or about March 25, 1969 on 
receipt of information and being satis- 
fied that the provisions of the Act as 
also those of the Customs Act and the 
Foreign Exchange Regulations Act and 
Imports and Exports Control! Act were 
being contravened, the Superintendent, 
Central Excise, Mainpuri authorised 
the Inspectors of Central Excise 
Department to enter and search the 
premises of the petitioner and ‘to seize 
any offending gold, gold articles or 
gold ornaments. The authorisation of 
the Inspectors was under powers con- 
ferred by Section 58 (2) of the Act and 
Section 105 of the Customs Act, 1962. 


4, The Income-tax Officer, Etawah 
issued an order under S. 132 (3) of the 
Income-tax Act, 1961 restraining the 


interim. 
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Superintendent, Central Excise, from 
removing, parting with or otherwise 
dealing with the gold and gold orna- 
ments seized by the Inspectors of 
Central Excise. 

5. Among the things seized 
were 30 biscuits of gold including one 
of foreign marking which was primary ~ 
gold the possession of which by itself 
was a contravention of Section 8 (1) of 
the Act. Neither at the time of the 
seizure of the gold nor during the 
course of the investigation the peti- 
tioner indicated as to how many and 
which of the ornaments were his own 


. and:ħow many of them belonged to 


the various members of his family: no 
such details have been given in the 
petition. 


6. All the allegations regarding 
the vires of the Act or the Rules were 
disputed. The difficulty of complying 
with the provisions of the Act was also 
denied and the justification for the 
retention of the seized articles was 
based on the powers conferred under 
the diferent Acts. 


T: In the counter affidavit 
affirmed by the Secretary to the Gov- 
ernment in the Ministry of Finance 
Department of Revenue and Insurance, 
a claim is made that the subject matter 
of the Act does not encroach on the 
power of the State Legislature to legis- 
late with respect to money lending or 
money lenders. It, however, contains 
provisions prohibiting persons from 
obtaining loan on the hypothecation, 
pledge or mortgage of primary sold 
which is a reasonable restriction on 


‘the’ fundamental right of a citizen. It 


is also asserted that no provision of 
the Act is vague or uncertain or dif- 
ficult of compliance. Section 8 (1) of 
the Act is sought to be justified on 
the ground that this provision had 
been inserted in the statute with a 
view to eliminating the chances of 
false defences being raised on the 
detection of smuggled gold and a 
period of six months from lst March, 
1967 had been allowed under the 
Defence of India Rules to enable per- 
sons who might have gold in their 
possession to dispose of it either by 
sale or delivery for conversion into 
ornaments to licensed dealers or by 
certified goldsmiths. Stress was also 
Taid on the legislation on the subject 
by which control of gold was first 


-made law as Part XII (A) (of the 


Defence of India Rules) promulgated 
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under the Defence of India Act follow- 
ed by the Gold (Control) Act, 1968, the 
Gold Control Ordinance, 1968 and the 
Gold Control Act of 1969. It was sub- 
mitted that the object of- this series 
of legislation was with a view to pre- 
vent smuggling of gold into India and 
of the dissemination thereof -which 
results in the loss of Rs. 100 crores of 
foreign exchange per annum. 
object could not be achieved unless 
there was restriction on the manu- 
facture and sale of new ornaments, 
declaration of holdings of gold other 
than ornaments, regulation of the busi- 
ness of gold including the activities of 
- gold refiners and goldsmiths. The 
impracticability of estimating the 
purity of gold ornaments was also dis- 
puted on the assertion that any ex- 
perienced goldsmith can easily assess 
the purity of gold in an ornament by 
rubbing it on a touchstone. A - time 
limit of 30 days had been given from 
the commencement of the Defence of 
India (4th Amendment) Rules, 1966 to 
persons owning ornaments in excess of 
the specified limits for making declara- 
tions. The petitioner should therefore 
have made a declaration of ornaments 
in his possession, custody or control. 
In writ petitions filed before the pre- 
sent series of petitions, an undertak- 
ing had been given to this Court in 
those petitions that no action would be 
taken under Sections 16 (7) and 16 (1) 
and 100 of the Act and the time for 
making declarations under Section 16 
was extended till 28th February 1969 
and suitable instructions had been 
issued to the field staff to comply with 
the above. The time limit for filing 
the declarations under Section 16 (7) 
had been extended up to 30th June 
but it was denied that the period of 
making a declaration under Section 16 
(1) had been extended up to 30th 
April, 1969. 


_ & Before examining in detail 
the relevant provisions of the Act and 
the contentions founded thereon, it 
may be noted that this Act had been 
challenged by several writ petitions to 
this Court immediately after it was 
put on the statute book in September, 
1968. The questions which fell for 
consideration in that series of petitions 
included: . 


_ (a) Whether the Act was within 
the legislative competence of Parlia- 
ment under Entry 52 of List I and 


ALR. 


Entry 38 of List IH of the Seventh 
Schedule, or 

(b) Whether it fell within the 
exclusive competence of the State 
Legislatures under Entry 27 of List II. 
A large variety of propositions was 


there advanced to declare the Act as 


beyond the competence of Parliament. 
It had been argued inter alia that sec- 
tions 4 (4), 4 (5), 5 (1), 5 (2), 27 (2) (a) 
27 (6), 16 (7), 32 read with 46, 88 and 
100 were unreasonable and not in pub- 
lic interest and so were violative of 
Article 19 (1) (f) and (g) of the Con- 
stitution. Violation of Article 14 was 
also urged. 


9. Being of the view that the 
attack on some of the provisions was 
justified but the provisions which were 
found to be invalid not being so in- 
extricably bound up with other parts 
as to render the whole Act unconsti- 
tutional, this Court held that several 
provisions, namely, Sections 5 (2) (b), 
87 (2) (d). 27 (6), 32, 46, 88 and 100 
were invalid. It is worthy of note that 
although challenge was directly made 
to the validity of Section 16 (7) the 
Court did not express any opinion 
thereon. The said provision cannot 
therefore be assumed to have been 
struck down. 

16. The matters with which 
we are now concerned not only 
include (1) Writ Petition No. 24/1970 of 
which details have been given above, 
but (2) Writ Petition No. 587/1970 the 
petitioners in this petition having come 
before this Court on an earlier occasion 


and (3) two Appeals 1613/70 and 
1659/70. The petitioners in the two 
petitions mentioned as well as the 


appellants in the appeals are all per- 
sons who carry on the business of 
pawn broking and money lending inter 
alia, on the security of gold articles 
and ornaments and the common griev- 
ance of all these persons is against 
some of the provisions of the Act, the 
appeals involving a further question 
as to the impact of the Act on several 
State Acts dealing with money lending 
and money lenders and pawn broking 
and pawn brokers. 


ii. The impugned Act, as is 
sħown by its preamble, is to provide 
for the economic and financial interests 
of the community, for the control of 
the production, manufacture, supply, 
distribution, use and possession of and 
business in, gold, ornaments and arti- 
cles of gold and for matters connected 
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therewith or incidental thereto. As is 
well known the object of the Act is to 
make it difficult, if not impossible, for 
gold which is smuggled into the 
country from being circulated evi- 
dently with the object of checking 
smuggling of gold or renderinz the 
same unprofitable and so avoiding a 
es of foreign exchange to the coun- 
ry. 

12. Although there is no defini- 
tion of pawn broker in Section 2 of 


the Act there can be no doubt that- 


some of the provisions of the Act are 
designed to restrict the use of gcid by 
way of pledge or hypothecatior for 
securing loan. Section 2 (b) of the 
Act defines an “article” as anything 
(other than ornament) in a finished 
form, made of, manufactured from or 
containing, gold and includes any gold 
coin and broken piezes of an article, 
but does not include primary gold. 
Under Section 2 (j) ‘gold’ means gold 
including its alloy (whether virgin, 
melted or re-melted, wrought or un- 
wrought) in any shape or form, of 
purity of not less than nine caras and 
includes primary gold, articl2 and 
ornament. ‘Ornament’ is defined as 
a thing in a finished form meant for 
personal adornment or for the dorn- 
ment of any idol, deity or any other 
object of religious worship, made of, 
or manufactured from gold, whether 
or not set with stones or gems. et2. The 
definition contains an Explanation 
whereby a thing made of gold taough 
resembling an ornament is not to be 
deemed to be an ornament unless it 
is used as such in any part of the coun- 
try. Primary gold is defined in Sec- 
tion 2 (4) as meaning gold in ary un- 
finished or semifinished form inc_uding 
ingots, bars, billets, ete. Sectior 2 (1) 


‘defines a ‘declaration’ as one which is 


required by the Act or was required 
by Rule 126-I of the Defence of India 
Rules, 1962 or the Gold (Control) 
Ordinance, 1968 to be made with 
regard to the ownership, possession, 
custody or control of gold. Under Sec- 


- tion 4 (1) the Central Government has 


to appoint an Administrator for carry- 
ing out the purposes of the Act. Sub- 
section (2) gives the Central Govern- 
ment power to appoint Gold Control 
Officers for enforcing the provisions of 
the Act. 


13. Section 6 (1) empowers tħe 
Administrator to require any person 
who lends money on pledge, hypothe- 


.In other words, 
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cation, etc., of any article or orna- 
ment to furmsh a return giving full 
particulars of the things given by way 
of security and the persons who gave 
the security. Sub-section (2) of this 
section authorises the examination of 
accounts of persons lencing money on 
the security of gold articles or orna- 
ments and declares that any gold 
which is not entered in the accounts 
or found to be in excess of the quan- 
tity shown in the accounts and it is 
net otherwise accounted for to the 
satisfaction of the examining officer is 
to be deemed to be in possession of 
such person in contravention of the 
provisions of the Act. Chapter ITI of 
the Act containing Sections 8 to 11 
deals with restrictions relating to the 
manufacture, acquisition, possession, 
sale, transfer or delivery of gold. 
Sub-section (1) of Section 8 forbids any 
person from owning or having in his 
possession, custody or control or ac- 
quiring or agreeing to acquire the 
ownership, possession, custody or con- 
trol or buying, accepting or otherwise 
receiving or agreeing to buy, accept or 
otherwise receive any primary gold 
save as otherwise provided in this Act. 
there is a complete 
bar to anybody having possession of 
primary gold. 


` 14. In this connection it may 
be noted that there was a notification 
under the Defence of India Rules re- 
quiring the conversion of primary gold 
either into cash or irto ornaments 
within the time specified therein which 
had expired long before the Gold 
Control Act was put on the statute 
book, Sub-section (4) of Section 8 is 
aimed at preventing any person from 
delivering, selling or disposing of etc., 
of any article to a person who is not 
a licenced dealer or refiner except as 
provided in the Act. Sub-sections (3) 
and (4) have a qualification in sub- 
section (5) as regards the person ac- 
cepting or transferring by way of gift 
or exchange gold coins not exceeding 
five in number. Sub-section (6) em- 
powers the Administrator to make 
exemption from the above provisions 
in special circumstances. Section 10 
provides as follows:— 


“No person shall obtain from any 
other person any loan or advance on 
the veers pledge, mortgage or 

ge of— 


(a) any primary gold, or 
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(b) any article or ornament which 
is required to be included ina de- 
claration unless such article or orna- 
ment has been so included: 


Provided that, in the case of an 
article which is not required to be 
included in a declaration, no transfer 
or delivery thereof shall be made 
unless such transfer or delivery. has 
been intimated in writing to the 
Administrator.” -> i 
Section 11 contains proħibitions 
regarding making, manufacturing etc., 
of primary gold articles except under 
authorisation by the Administrator. 

15. Chapter IV deals with 
possession of gold by publie religious 
institutions, disposal of gold received 
by way of offerings, submission of 
monthly accounts and responsibility 
of the person in charge of the manage- 
ment of any publie religious institu- 
tion in regard to such gold or gold or- 
naments. Section 16 which has no less 
than 13 sub-sections provides for the 
making of declarations for all practi- 
cal purposes by every person who 
owns or possesses or deals with or 
disposes of gold subject to the exemp- 
tion created in sub-section (5). Under 
sub-section (1) every person who owns 
or is in possession, custody or control 
of any article or ornament at the com- 
mencement of the Act, or acquires 
the ownership, possession, etc., there- 
after must make within 30 deys from 
such commencement or from the ac- 
_ quisition, as the case may be or 
within such further time as the 
Administrator may allow a declaration 
in the prescribed form as to the 
quantity, description and other pre- 
seribed particulars of any article or 
ornament or both, owned, possessed, 
held or controlled by him. Such decla- 
ration however is not required to be 
made by any person who has before 
the commencement -of the Act already 
made a declaration in relation to the 
article or ornament or both. Sub-sec- 
tion (2) specifies 
from Clauses (a) to (1) of persons who 
have to make the declarations in such 
cases and its opening words are as 
follows: 


“For the removal of doubts, it is 
hereby declared that the declaration 
referred to in this section shall be 
made, in relation to any article, or 
ornament, or both... ” , 
Clause (a) deals with minors and 
Tunatics, the declaration having to be 


‘whose properties are 


a number of cases- 


- thereof, 


made by the guardian or manager. 
Clause (b) Geals with owners of idols 
or deities: Clause (c) deals with pro- 
perties of a person which are under 
the management of an administrator 
or receiver: Clause (d) with a person 
under the 
management of the Court of Wards; 
Clause (e) relates to articles or things 


vested in an executor or an administra-. 


tor of a will or other testamentary 
disposition; Clause (f) deals with the 
case of firms; Clause (g) with the case 
of a Hindu undivided family; Clause 
(h) with the case of a private or a 


publie trust; Clause (i) with the case - 


of a company whether incorporated in 
or outside India; Clause (j) with a 
temple, church, mosque, gurdwara or 


any other religious institution; Clause 


(x) deals with. wakf property and 
Clause (1) deals with societies, clubs or 
other associetions. Clause (m) deals 
with other persons owning, possessing 
or holding cf gold as may be prescrib- 
ed for them. Sub-sections (1) and (2) 
of Section 16 make it quite clear that 
every person who owns or is in pos- 
session, custody or control of any arti- 
cle or ornament, no matter whether 
he is or is not the owner thereof, is 
under a duty to make a declaration with 
respect to all his holdings of gold 
articles or ornaments. Clause (5) 
exempts persons holding or owning 
gold only within up to certain limits 
from making such declarations. Under 
Clause (3) any person who did not 
own, possess, hold or control any 
quantity of gold in excess of the 
quantity specified in sub-section (5) 
before the commencement of the Act 
but acquires after such commencement 
the ownership thereof whether by 
succession, intestate or testamentary 
or otherwise, must make a declaration 
if as a result of such acquisition the 
total quantity of gold which comes to 
be held or possessed or controlled by 
him exceeds the limits specified. Sub- 
section (4) of the section makes it 
incumbent on all . persons who have 
made declarations either under the 
Defence of India Rules or the Gold 
Control Ordinance or under sub-sec- 
tion (1) to make a further declaration 


as often as he acquires or parts with `- 


the ownership, possession, etc., of such 
gold giving prescribed particulars 
Stub-section (7). makes it 
obligatory on every licensed dealer or 
refiner to make -a declaration as 
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therein specified. Under sub-section 
(8) every declaration required under 
this Section is to be made in tripli- 
cate of which one copy is to be 
authenticated and signad by the Gold 
Control Officer and to be returned to 
the person making the declaration and 
the copy so returned is to be retained 
by such person as evidence of the 
declaration -made by him under this 
section. Under sub-section (10) a per- 
son who acquires or perts with owner- 
ship, possession, custody or contro! of 
gold after he has made a declaretion 
has to endorse within 30 days fror. the 
date of such acquisition or parting 
with of gold in such manner as may 
be prescribed on the copy of the de- 
claration retained by him and to pro- 
duce such copy within 7 days from 
the date of such endorsement before 
the Gold Control Officer who has to 
make necessary changes in the regis- 
ters referred to in sub-section (9) and 
also in the copy of the declaration 
kept in his safe custody. Under sub- 
section (11) no person shall own or 
have in his possession, custody or con- 


-trol any quantity of gold which is 


required to be included in a declara- 
tion unless such gold has been includ- 
ed in a declaration or further dec_ara- 
tion as the case may be. It is to be 
noted however that nc restriction has 
been placed on a pawn broker on 
receiving articles or ornaments of 
gold by way of pledge and advancing 
loans thereon. Chapter XII of the 
Act deals with entries, search, seizure 
and arrest for the purposes of the Act. 
Section 58 (1) and (2) empower any 
Gold Control Officer authorised by the 
Administrator to enter and search any 
premises, refinery ete., if he has rea- 
son to suspect that any provision of 
the Act has been or is being or is 
about to be contravened. Section 59 
empowers any Gold Control Oñicer 
authorised in this behali by the 
Administrator to detain and searck any 
person or thing if he has reason to 
suspect that any person has secreted 
about his person or in any other thing 
any gold in respect of which con- 
travention of the Act is suspected or 
any document which in his opinion 
will be ‘useful or relevant to any in- 
quiry or proceedings in relation to the 
contravention of any provision o= the 
Act. Section 60 deals with the con- 
ditions under which a search is -ə be 
conducted. Section 66 gives any Gold 
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Control Officer if he has reason to 
believe that in respect of any gold any 
provision of this Act has been or is 
being or is attempted to be contraven- 
ed, the power to seize such gold along 
with the package, covering or recepta- 
cle or any other goods in which any 
quantity of such gold has been mixed. 
Section 68 contains the power of ar- 
rest in certain circumstances. Under 
Section 69 the provisions of Sections 
102 and 108 of the Code of Criminal 
Procedure relating to search and 
seizure are made applicable as far as 
possible. Chapter XTII deals with con- 
fiseation and penalties. Section 71 
which is the opening section of the 


‘Chapter runs as follows:-— 


(1) Any gold in respect of which 
any provision in this Act or any rule’ 
or order made thereunder has been, or 
is being, or is attempted to be, con- 
travened, shall be liable to confisca- 


tion. 

(2) Any package, covering or 
receptacle (including its other con- 
tents) in which any gold liable to con- 
fiscation under sub-section (1) is found 
shall also be liable to confiscation. 

(3) Where any gold liable to con- 
fiseation under sub-section (1) is mix- 
ed with other goods in such manner 
that such gold cannot be separated 
from those cther goods, the whole of 
such goods shall be liable to confisca- 
tion. 

(4) Any gold which is liable to con- 
fiscation under sub-section (1), shall 
be so liable notwithstanding any 
change in its form.” 

Section 72 provides for confiscation of 
conveyances or animals ete., by means 
of which any provision of the Act is 
sought to be contravened. Under Sec- 
tion 73 whenever any confiscation is 
authorised by the Act, the officer 
adjudging it may, subject to such con- 
ditions as may be specified in the order 
adjudging the confiscation, give to the 
owner thereof an option to pay in lieu 
of confiscation such fine, not exceeding 
twice the value of the thing in respect 
of which confiscation is authorised as 
the said officer thinks fit. Under Sec- 
tion 74 any person who in relation to 
any gold does or omits to do any act 
which act or omission would render 
such gold liable to confiscation under 
the Act or abets the doing or omission 
of such an act or is in charge of the 
conveyance or animal which is liable to 
confiscation shall be liable to a penalty 
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not exceeding five times the value of 
the gold or one thousand rupees which- 
ever is more, whether or not such gold 
has been confiscated or is available for 
confiscation. Under Section 77 no 
confiscation made or penalty imposed 
under the Act is to prevent the inflic- 
tion of any other punishment to which 
the person affected thereby is liable 
-~ under the provisions of this Act or 
under any other law. Chapter XIV 
deals with adjudication, appeal and 
revision. Section 78 indicates the limits 
of authority of different - adjudicating 
officers. Under Section 79 no order of 
adjudication of confiscation or penalty 
is to be made unless the owner of the 
gold, conveyance or animal or other 
person concerned is given a notice in 
writing— 

(i) informing him of the grounds 
on which it is proposed to confiscate 
such gold, conveyance or animal or to 
impose a penalty; and 


Gi) giving him a reasonable op- 
portunity of making a representation 
in writing within such reasonable time 
as may be specified in the notice 
against the confiscation or imposition 
of penalty mentioned therein and if he 
so desires, of being heard in the matter. 


16, Chapter XV deals with 
offences and their trial. Section 85 
makes the carrying on of the business 
of a banker or money lender in con- 
travention of the Act or any rule or 

order made thereunder punishable with 
- imprisonment for a term which is to 
be not less than six months but not 
more than three years and also with 
fine. The Court, however, may, if 
satisfied that the special circumstan- 
ces of the case so require, impose a 
sentence of imprisonment for a term 
which may be less than six months, 
Failure to make a declaration under 
the Act without any reasonable cause 
or making a declaration which is 
either false or which the declarant 
knows or has reason to believe to be 
incorrect is punishable with imprison- 
ment for a term which may extend to 
two years and also with fine. Under 
Section 91 whoever contravenes 
provisions of the Act or any rule or 
order made thereunder for which no 
punishment is separately provided in 
this Chapter (Chapter XV) shail be 
punished with imprisonment for a 
term which may extend to three 
months or with fine or with both. 


There are some miscellaneous provi-. 


any 


sions in Chapter XVI. Under Seca 
tion 9€ any person who is in posses- 
sion, custody or control of any primary 
gold, article or ornament is to be pre- 
sumed, unless the contrary is proved, 
to be the owner thereof. 

- Mr. Daphtary, learned 
counsel appearing in support of Writ 


‘Petitions 24 and 287 of 1970 limited 


his challenge ronainly to Sections 6, 8 
and 16 of the Act and attempted to 
show that compliance with all the 
conditions in form GS III prescribed 
under Rule 4 of the Act was almost 
an impossibility. The first question to 
be considered is, whether there is any- 
thing in the Act or the rules regarding 
the filling up of the form GS IH which 
constituted an unreasonable restriction 
on the bart of a pawn broker to hold, 
acquire or dispose of property or 
carrying on his business of money 
lending unreasonable within the mean- 
ing of Article 19 (1) (f) and (g) of the 
Constitution not saved by sub-clauses 
(5) and (6) thereof. In our view no 
exception can be taken to the provi- 
sions o2 the Act to which our atten- 
tion was drawn by learned counsel for 
the purpose on this score. If smuggl- 
ing of gold into the country is to be 
checked by the prevention of the 
conversion of smuggled gold into gold 
articles cr ornaments, there is no un- 
reasonableness in the State calling 
upon all pawn brokers and persons 
who take pledges cr hypothecation of 
ornaments to furnish declarations so 
that the Administrator and the Gold 
Control Officer may keep an eye on 
the activities of such persons and, if 
necessary, at any point of time, ask for 
a return in terms of Section 6 and 
satisfy himseif about-the legality of 
his acts by inspeciing his accounts. It 
would not be difficult for anybody 
carrying on or wanting to-carry on 
business lawfully to insist on the 
pawnor producing the copy of the 
declaration in his possession given to 
him after authentication by the Gold 
Control Officer in terms of sub-section 
(8) of Section 16 in order to satisty 
himself that there is no contraven- 
tion of the Act. 


18. Section 16 as is seen is all- 
embracing and makes it obligatory on 
every person unless he is exempted 
under sub-section (5) thereof to make 
a declaration of all the gold articles 
and ornaments in his possession, cus< 
tody or control. In order that there 


4) 


1971 


may not be any uncertainty in the 
matter of making declarations in zer- 
tain cases, the Legislature has indicat- 
ed the persons on whom the burden 
lay. The requirement of making a de- 
claration as often as a pawn breker 
acquires ownership, possession custody 
or control of gold under sub-section (4) 
is to be read with sub-section (10) 
and it is enough for a pawn broker to 
approach the Gold Control Officer with 
the full and detailed statements of his 
holding at the end of every month. As 
such it cannot be said that there is 
any unreasonable restriction on his 
holding property or pursuing his busi- 
ness in terms of Article 19 (1) (fÊ) or 
(g) of the Constitution. 


19. The contention that taere 
being no provision for notice to be 
given to him in case of any proceed- 
ings for confiscation the pawnee may 
be prejudicially affected withott a 
hearing being given to him has no 
substance inasmuch as he will be the 
person presumed to be the owner in 
terms of Section 99 and the gold can 
only be seized from his possession or 
custody. He can appear before the 
authorities and make his submissions 
as to why no penal action should be 
taken against him. There does not 
however seem any justification for an 
order of confiscation of gold under Sec- 
tion 71 of the Act merely because of 
a failure to comply with Section 16 
relating to declaration. It is no doubt 
true that the owner is to be given a 
hearing in terms of Section 79 and he 
has a right of appeal under Section 80 
but the provision of Section 73 which 


allows the levy of a fine in lieu of 


confiscation not exceeding twice the 
value of the thing in respect of which 
confiscation is authorised appears to 
be unduly harsh. In this connection, 
a reference may be made to Section 
18 of the Wealth Tax Act and the 
penal provisions contained therein. 
Under the Wealth-tax Act the pemalty 
fin case of failure to furnish the 
return without reasonable cause is a 
sum equal to two per cent of the tax 
for every month during which the 
default continues but not exceeding in 
the aggregate 50 per cent. of the 
tax. It will be noticed that the fine 
there is imposed only on failure to 
pay the tax but in case of gold in res- 
pect of which no declaration has 
been made under Section 16 or the 
factum of pawn of which has not been 
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communicated in writing to the Ad- 
ministrator, the owner ipso facto be- 
comes liable to pay an unconscionably, 
high penalty. Section 71 therefore, 
appears to place an unreasonable res- 
triction on the right of a person to 
acquire, hold and dispose of gold arti- 
cles or gold ornaments. It may be 
applied indiscriminately and cannot 
therefore, be upheld as saved by 
Clauses (5) and (6) of Article 19 of the 
Constitution. 


20. A point was also made 
that the definition section does not 
make a clear distinction between an 
‘article’ and an ‘ornament’. This 
seems to be without foundation. The 
explanation to Section 2 (>) shows that 
nothing made of gold which resembles 
an ornament will be deemed to be an 
ornament unless the thing (having 
regard to its purity, size, weight, des- 
eription or workmanship) is such as is 
commonly used as ornament in any 
state. Clearly it is a question of 
proof as to whether the thing passes 
as an article or an ornament in a 
particular state and the difference in 
the treatment of these two substances 
in certain provisions of the Act does 
not fall to be considered. 


21. Tt was argued that com- 
pliance with all the conditions laid 
down in form GS ITI under Rule 4 of 
the Act may be impossible in a number 
of cases. The form contains a schedule 
for ornaments or articles under dif- 
ferent columns, column 5 being meant 
for estimated weight and value of gold 


-content and column 6 for ‘purity’. It 


was urged that where the ornament is 
made up not only of gold but of other 
metals and stones, precious or other- 
wise, it will be impossible either to 
give a true estimate of the weight and 
value of the gold contained or the 
purity of the gold. No doubt there 
may be some difficulty in some cases 
but it must be realised that a pawn 
broker who is asked to advance money 
on the security of such en article will 
make a fairly accurate estimate of the 
weight and value of the gold therein 
so as to be able to judge for himself 
how much he ean safely advance on 
the security of that article. He is not 
called upon to give the exact purity 
of the gold content in the article. He 
ean only give an estimate of its purity. 


2. The supposed difficulty in 
the matter of compliance with Sec- 
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tion 16 of the Act as regards acquisi- 
tion or transfer of gold as and 
when made really does not exist. It 
would certainly have been onerous and 
an almost impossible task for any 
pawn broker to perform if he had to 
furnish daily declarations in respect of 
his transactions had during the day and 
to get the Gold Control Officer to make 
an endorsement on his declaration 
every day. He is at liberty to get it 
done only once a month and surely it 
would not be difficult. for a person 
who maintains a true and faithful 
account of his dealings with- his 
borrowers to prepare a schedule of alf 
these transactions up to a certain date 
and secure the endorsement of the 
Gold Control Officer to the alterations 
in the declaration already authenti- 
cated by him. 


23. There is no difficulty with 
regard to primary gold found in the 
possession of the petitioner. in the 
Writ Petition No. 24. Under Section 8 
(1) no person can own or have in his 
possession, custody or control, acquire 
or agree to acquire ownership, buy, 
accept or otherwise receive any 


primary gold except as provided in the. 


Act and the pawn broker or money 
lender is not such a person. 


24. The next question to which 
we have to address ourselves is, whe- 
ther the petitioner in W. P. No. 24 of 
1970 had any lawful excuse for not 
making a declaration before the date 
of the raid on his premises. Accord- 
ing to him he was required to file his 


declaration by 30th April, 1969 and. 


the seizure of primary gold and orna- 
ments before that date was not lawful. 
In this connection Mr. Daphtary drew. 
our attention to the  averments in 
paragraphs 12 and 16 of the petition 
which have been already referred to. 
This is however denied in the counter 
affidavit. Reference was made in the 
counter affidavit to the previous peti- 
tions and it was said that the time 
limit for filing the declaration of all 
the ornaments held by a licensed 
dealer or refiner was extended up to 
28th February 1969 and an under- 
taking for the purpose was given fto 
this Court with regard to declarations 
under Section 16 (1) and it was only 
with regard to the time limit for filing 
of declarations by licensed dealers . or 
refiners under Section 16 (7) that there 
was an extension of time up to 30th 
June, 1969. The printed circulars to 


A.LR, 


which our attention was drawn do not 
Show that there was any extension of 
time with regard to declarations under 
Section 16 (1) beyond 28th February, 
1969. Reference to a certain circular 
addressed only to Gold Control 
Officers to the effect that no steps 
were to be taken until after 380th 
April, 1969 by Mr. Daphtary, cannot 
be availed of by the petitioner who 
was not in a position to assert that 
the circular had been publicly ad- 
vertised or that he himself had receiv- 
ed any copy of such circular. 


_ 25. Mr. Daphtary also argued 
that the provision for search as con- 
tained in Section 58 (1) which allow- 
ed any Gold Control Officer authorised 
by the Administrator to enter and 
search any business premises merely 
if he had any reason to suspect that 
any provision of the Act was being or 
was about to be contravened, was con- 
trary to law and should be struck 
down. He complained that it would 
be made an engine of oppression in the 
hands of any whscrupulous officer if he 
was minded to do so. He argued that 
there was no provision corresponding 
to this in the Sea Customs Act, 1878 
under which an officer could only 
search a person if he had reason to 
believe and where the person about to 
be searched could ‘require the officer 
to take him to the nearest Magistrate 
or a Customs Collector. He also 
drew our attention to the Customs 
Act, 1962 which envisages search only 
when the proper officer has “reason to 
believe” and where searches are fur- 
ther subject to the provisions of the 
Code of Criminal Procedure with res- 
pect thereto. It is true that the usual 
safeguards under the Code of Criminal 
Procedure are not to be found in this 
Act except those contained in Sections 
102 and 103 of the Code. But that by 
itself would not be enough to strike 
down the provision in Section 58. 
There may be cases where it is neces- 
sary for the Gold Control Officer to 
act with expedition in the matter of 
search so that the information that he 
is going to search a premises may nof 
Teak out and the only safety in this 
regard is that the Gold Control Officer 
must be authorised by the Administra- 
tor in this behalf and_he in his turn 
if he is empowered by the Central 
Government, may authorise other 
Government officers to enter and 
search the premises. In this case the 


counter affidavit shows that the cfficer 
searching had information regarding 
the contravention of the provisions of 
the Act and the result of the ssarch 


. Showed that huge quantity of gold was 


lying with the petitioner in respect of 
which no declaration had been made. 
It would not be out of place to men- 
tion that the Gold Control Act is 
not the only provision of law where 
power to search on suspicion has been 
conferred on an officer. In this con- 
nection we may refer to Section 41 of 
the Madras General Sales Tax Act 1 
of 1959 which came up for considera- 
tion before this Court in Comme. of 
Commercial Taxes, Board of Revenue, 
Madras v. Ramkishan Shrikishan 
Jhaver, Civil Appeals Nos. 150 to 154, 
D/- 9-8-1967 = (Reported in AIR 1968 
SC 59). 


26. In Writ Petition No. 
587/1970 filed on 4th November, 1970 
the challenge is made only tc Sec- 
tion 16 of the Act which though ques- 
tioned in Writ Petitions Nos. 282, 407 
and 408 of 1969 had not been adjudi- 
eated upon by this Court. 


27. In the result the conten- 
tions raised on behalf of Writ Peti- 
tioners except with regard to Saction 
71 cannot be accepted and the pro- 
visions of the Act impugned before us 
except the said section canrot be 
struck down. 


28. Mr. Ayyangar appearing 
for the appellant in Civil Appeal No. 
1613/1970 formulated his objections to 
the Act in.the three following pro- 
positions:—— . 

1. Section 16 (1) of the Act was a 
general provision which did not apply 
to pawn brokers and money lenders 
as they were governed by Sections 6, 
10 and 28, 

. 2. In any view of the matter S. 16 
(1) was unreasonable regarding pawn 


brokers. : 
3: By reason of the Andhra 
Pradesh {Andhra Area) Pawn 


Brokers Act XXIII of 1943 and the 
Andhra Pradesh (Telangana Area) 
Money Lenders Act (V of 1349-7) the 
field of legislation regarding money 
Jending and pawn brokers so far as the 
State of Andhra Pradesh was concern- 
ed was completely and exclusively oc- 
cupied by those Acts and inasmuch as 
the Gold Control Act purported to 
french upon those State Acts it was 
beyond the legislative competenze- of 
Parliament, 
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29. On the frst point learned 
counsel drew our attention to Section 
6 (1) of the Act which has been 
already referred to and contended that 
inasmuch as Section 13 (1) was a 
general provision while Section 6 (1) 
was specially directed towards pawn 
brokers, the former provision i. e., Sec- 
tion 16 (1) was inapplicable to pawn 
brokers, Our attention was also 
drawn to Section 28 of the Act under 
which no licensed dealer could unless 
authorised by the Administrator so to 
do: carry on business as a money 
lender or banker on the security of 
any article or ornament or both in the 
same premises in which he carried on 
business as a dealer. In our view Sec- 
tion 16 is not excluded in the case of 
money lenders or pawn brokers. Any 
person who comes under the purview 
of Section 16 (1) hes to make a 
declaration unless there is any provi- 
sion to the contrary in that Chapter. 
The only provision to the contrary is 
contained in sub-section (5) which 
permits of exemptions in respect of 
persons helding gold articles or orna- 
ments up to a specified limit. The 
prevision in Section 6 (1) empowering 
the Administrator to. call upon any 
pawn broker to furnish a return does 
not do away with his obligation to 
file a declaration under Section 16 (1). 
Section 6 (1) empowers the Admin- 
istrator to take action in special cases 
where he thinks it necessary to call 
upon a money lender to make a return 
and under Section 6 (2) he is empower- 
ed to authorise any Gold Control 
Officer to examine the accounts of such 
pawn broker. This cannot obviate the 
requirements of Section 16 (1). Coun- 
sel argued that there would be dupli- 
cation of declaration in respect of 
pawn brokers if both are complied. 
No such duplication or difficulty will 
arise. Every pawn broker will 
have to file his declaration under Sec- 
tion 16 (1) and he would be obliged to 
make a return only when he is called) 
upon to do so in terms of Section 6. 
It was argued further that although 
under Section 16 (2) the Legislature 
had expressly provided for returns 
being. submitted with regard to vari- 
ous kinds of persons, pawn brokers 
were not included therein and so long 
as no order prescribing for declara- 
tions being filed by them under Clause 
(m) was made they were under no 
obligation to file declarations. There 
is no substance in this contention be~ 
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cause sub-section (2) is directed only 
towards removal of doubts which might 
be felt in the cases of persons specified 
in Clauses (a) to (0). In the case of 
pawn brokers no such difficulty or 
doubt arises. 
brokers carry on business in partner- 


ship the declaration can be made by. 


any partner of the firm in terms of 
Clause (f) and if a company carries on 
business of pawn broking any person 
in charge of the management of the 
affairs of the company can make th 
declaration. 3 


30. There is no substance in 
the second point either. It was argued 
that a pawn broker only kept things in 
his safe custody and it would be very 
oppressive on him if he had the obliga- 
tion to make a declaration as: often as 
he got in a gold article under a pledge 
or parted with it on redemption. Our 
attention was drawn to a passage in 
Mohd. Hanif Quareshi v. State of Bihar, 
1959 SCR 629 at p. 671 = (AIR 1958 
SC 731 at p. 748) where dealing with 
the case of ban on the slaughter of 
cows of all ages and her progeny 
which included bulls, bullocks, heifers, 
buffaloes, male, female or calves im- 
posing a great hardship on butchers 
this Court has remarked that the enact- 
ment if valid would compel the but- 
chers to make fresh arrangements for 
the supply of animals which were per- 
F to be slaughtered for food and 
said: 


“Theoretically it may not be im- 
possible for them to do so, but in prac- 
tice it is more than likely to cause con- 
siderable inconvenience to them and 
may even involve extra expenses for 
them ...... ceceee ceceee cee The immediate 
effect of the operation of these Acts is 
to cause a serious dislocation to the 
petitioner’s business without any com- 
pensatory benefit.” 


We do not think that these observa- 
tions can apply to the facts of this case. 
A money lender, specially a pawn bro- 
ker who enters into a number of 
transactions of pledge every day has 
to maintain his account books and he 
has to record faithfully therein the 
articles he receives by way of pledge 
including their weight and general des- 
cription when he takes them in and 
making a declaration for the purpose 
of the Act cannot entail any hardship 
on such a person. 


If a number of pawn’ 


ALR. 


31. With regard to the last 
point urged by Mr. Ayyangar it is 
enough to say that by the Gold Con- 
trol Act Parliament only sought to con- 
trol and regulate the production, 
manufacture ete., use and possession of 
and the business in gold, gold orna- 
ments etc. It did not seek to disturb or 
annul the provisions of the State Acts 
mentioned. The provisions of the State 
Acts are to have full play and effect so 
long as the Gold Control Act is not 
viclated. 


32. Mr. Natesan appearing for 
some interveners raised contentions 
similar to Mr. Ayyangar’s and urged 
that the Act did not contemplate multi- 
ple declarations and it purported to 
affect only owners of gold articles or 
ornaments and not pawn brokers. We 
see no force in this contention. 


33. Save that Section 71 of the 
Act is unconstitutional the petitioners 
in Writ Petitions 24 and 587 of 1970 
are not entitled to the reliefs asked for 
and they. will stand dismissed. Civil 
Appeals Nos, 1613/70 and 1659/70 
challenging the vires of the Gold Con- 
trol Act are also dismissed. The parties 
will pay and bear their own costs. 


Order accordingly.. 
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(From: Patna)* 

S. M. SIKRI, C. J., G. K. MITTER, 
K. S. HEGDE, A. N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 

The Indian Mica and Micanite 
Industries, Ltd., Appellant v. The State 
of Bihar, and others, Respondents. 

Civil Appeal No. 770 of 1967, D/- 
2-4-1971. 


(A) Constitution of India, Arti- 
cle 265 — Vires of the levy made 
under Rule 111 of the Rules under 
Section 90 of the Bihar and- Orissa 
Excise Act for a licence to possess 
denatured spirit used by a manufac- 
turer in his process cannot be up- 
held as a fee as there is no sufficient 
quid pro quo for the levy — (X-Ref.: 
— Bikar and Orissa Excise Act (2 of 
1915), Section 90 — Rule 111 of Rules 


*(Civil Writ Jurisdiction Case No. 887 
of 1965, D/- 14-9-1966 — Pat.) 


DO/DO/B743/71/MKS/C 


framed under) — (Constitutior of 
India, Sch. 7, List H, Entry 65) — 
Case law discussed. (Pare 17) 


To uphold a levy as a fee it must 
be shown that it. has a reasonable co- 
relationship of a general character 
(though not with arithmetical exacti- 
tude), with the service renderel by 
the Government. The co-relatiomship 
between the services rendered and the 
fee levied is essentially a question of 
fact. (Paras 11 ani 17) 

The State in maintaining an ela- 
borate staff to prevent the licensees 
from converting it into potable 
alcohol and thereby avoiding payment 
of heavy duties renders little or nc ser~ 
vice to the licensees but only pro- 
tects its own interest. (Para 17) 

The granting of a licence to 
regulate any trade, business or pro- 
fession in public interest, generally 
speaking, does not confer any pri- 
vilege or benefit on any one. (Para 14) 


(B) Constitution of India, Arti- 
cle 226 —- Remand of case to enable 
party to place sufficient miatz2rials 
before High Court. 

State through negligence failing to 
place before High Court suffcient 


-materials to support an impugnec rule 


-— Supreme Court in appeal finding 
rule void on the materials on record 
— Where the effect of its dezision 
would cause considerable financial 
loss to the State it would remand the 
case to give a fresh opportunity to 
the State to place the necessary mate- 
rials in support of the rule before the 
High Court. (Para 18) 
Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 344 (V 58) 
= (1970) 2 SCR 348, Delhi 
Cloth and General Mills Co, 
Ltd. v. Chief Commr. Delhi 10 


(1965) AIR 1965 SC 1107 (V 52) 


= (1965) 2 SCR 477, Corpora- 
tion of Calcutta v. Liberty 


Cinema 
(1963) AIR 1963 SC 966 (V 50} 
= (1963) Supp 2 SCR 302, 
Sudhindra Thirtha Swamiarv. |. 
Commr. for Hindu Religious E 
and Charitable Endowments} 
Mysore . 
(1961) AIR 1961 SC 459 (V 48) 
= (1961) 2 SCR 537, The 
Hingir-Rampur Coal Co. Ltd. 
v. The State of Crissa i g 
(1954) AIR 1954 SC 282 (V 41) 
= 1954 SCR 1005, The Commr, '. 
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Hindu Religious Endovments, 
Madras v. Sri Lakshmindra Thirtha 
Swamiar of Sri Shirur Mutt 4, 14 


(1954) ATR 1954 SC 388 (V 41) 
= 1954 SCR 1055, Ratilal Pan- 
chand Gandhi v. The State of 
Bombay’ 5 


(1954) AIR 1954 SC 400 (V 41) 
= 1954 SCR 1046, Makant Sri 
Jagannath Ramanuj Das v. 
The State of Orissa 
60 CLR 263, Mathews v, 
Chicoory Marketing Bcard 4 
Mr. Sarjoo Prasad, Sr. Advocate, 
(M/s. K. K. Sinha and B. B. Sinha, 
Advocates, with him), for Appellant; 
M/s. S. C. Agarwala, R. K. Garg, V. J. 
Francis, Narayana - Netter, and S. P, 
Singh, Advocates, for Respondents. 


The following Judgment of the 
Court was delivered by 

HEGDE, J.: — In this appeal by 
certificate the vires of Rule 111 of 
the Rules framed under Section 90 of 
the Bihar and Orissa Excise Act, 1915 
is in issue. The appellant, Indian 
Mica and Micanite Industries contends 
that the said Rule is ultra vires the 
Constitution. The High Court of 
Patna rejected that contention. 


2. In the High Court various 
contentions came up for consideration. 
The High Court has come to the con- 
clusion that the levy made under the 
impugned rule is a fee. That finding 
was not challenged before us by any 
of the parties. Therefore all that we 
have to see is whether the fee levied 
is within the permissible limit. In 
other words whether there is sufficient 
quid pre quo for the levy in question. 


3. The appellant is a consumer 
of denatured spirit. It | purchases 
denatured spirit from the wholesalers 
or the manufacturers for the purpose 
of manufacturing micanite. The 
Bihar and Orissa Excise Act, 1915 
(Bihar and Orissa Act 2 of 1915) came 
into force on January 19, 1916. In 
pursuance of the provisions of that 
Act, the impugned Rule was framed by 
the Board of Revenue for levying 
licence fee. The fee for the licence to 
possess denatured spirit in 1919 was 
only Rs. 2/- per annum irrespective of 
the quantity in the possession of a 
person. This rate continued to be in 
force till 1937. At this stage it may 
be remembered that undar sub-section 
(2) of Section 143 of the Government 
of India Act, 1935, the Provinces were 
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authorised to continue to Jevy tax, 
duties, cesses or fees which were being 
lawfully levied prior to the commence- 
ment of that Act. Under the 1935 
Act as under our presént Constitution, 
the power to Ievy duties on alcoholic 
liquor fit for human ‘consumption was 
allocated to the Provincial Legislature 
whereas the power to levy duty on 
alcoholic liquor not fit for human con- 
sumption was allocated to the Central 
Legislature. Denatured spirit though 
an alcoholic liquor is not fit for human 
consumption. The power to levy duty 
on the same was and is given to the 
Central Legislature. Bub the same 
being intoxicating liquor, the Pro- 
vincial Legislature under the 1935 Acf 


and at present the State Legislature 


has power to levy fee. The power of 


any legislature to levy fee is condi- 


tioned by the fact that it must be by 
and large a quid pro quo for the ser- 
vices rendered. If a levy purporting 
to be a fee is found to be an exaction 
without doing any service or if it is 
found that the Ievy is wholly dispro- 
portionate to the services rendered 
then the levy becomes invalid. 

_ A The distinction between fee 
and levy came up for the first time 
for consideration by this Court in The 
* Commissioner, Hindu Religious Endow- 
ments, Madras v. Sri Lakashmindra 
Thirtha Swamiar of Sri Shirur Mutt, 


1954 SCR 1005 = (AIR 1954 SC 282).. 


Therein this Court speaking through 
Mukherjea J. (as he then was) quoted 
with approval the definition of ‘tax’ 
given by Latham, C. J. of the High 
Court of Australia in Matthews v. 


Chicoory Marketing Board, 60 CLR. 


263. In that case the learned Chief 
Justice observed: ne 

“eA tax” is a compulsory exac- 
tion of money by public authority 
for public purposes enforceable by 
Taw and is not payment for services 
rendered.” 

5. Dealing with the distinction 
between “tax” and “fee” Mukherjea J. 
observed thus in the above-mention- 
ed case: - 

“Tt Is said that the essence of 
taxation is compulsion, that is to say, 
it is imposed under statutory power 
without the tax-payer’s consent and 
the payment is enforced by law. The 
second characteristic of tax is that it 
js an imposition made for public pur- 
pose without reference to any special 
benefit to be conferred on the payer 


of the tax. This is expressed by say- 
ing that the levy of tax is for the 
purposes of general revenue, which 
when collected forms part of the 
public revenues of the State. As the 
object of a tax is not to confer any 
special benefit upon any particular in- 
dividual, there is, as it is said, no 
element of quid pro quo between the 
tax payer and the public authority. 
Another feature of taxation_is that as 
it is a part of the common burden, the 
quantum of imposition upon the tax 
payer depends generally upon his 
capacity to pay. 

x x x x 

Coming now to fees, “a fee” is 
generally defined to be a charge for 
a special service rendered to indivi- 
duals by some Governmental agency. 
The amount of fee levied is supposed 
to be based on the expenses incurred 
by the Government in rendering the 
Service, though in many cases the 
costs are arbitrarily assessed. Ordi- 
narily, the fees are uniform and no 
account is taken of the varying abili- 
ties of different recipients to pay. 
These are undoubtedly some of the 
general characteristics, but as there 
may be various kinds of fees, it is not 
possible to formulate a definition that 
would be applicable to all cases. 


a < x x = 

If, as we hold, a fee is regarded as 
a sort of return or consideration for 
services rendered, it is absolutely 
necessary that the levy of fees should 
on the face of the legislative provi- 
sion, be co-related to the expenses in- 
curred by Government, in rendering 
the services.” 

6.. The same view was reiterat- 
ed by this Court in Mahant Sri Jagan- 
nath Ramanuj Das v. The State of 
Orissa, 1954 SCR 1046 = (AIR 1954 
SC 400) and in Ratilal Panachand 
Gandhi v. The State of Bombay, 1954 
SCR 1055 = (AIR 1954 SC 388), 


(A The nature of “a fee” again 
came up for consideration þefore this 
Court in The Hingir Rampur Coal Co. 
Ltd. v. The State of Orissa, (1961). 2 
SCR 537 = (AIR 1961 SC 459). There- 
in this Court observed that although 
there can be no -generic difference 
between a tax and a fee since both are 
compulsory exactions of money by 
public authorities, there is this distinc- 
tion between them that whereas a tax 
is imposed for public purposes and 
requires no consideration to support it, 


> ar 


4 


y 


} 
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a fee is levied essentially for services 
rendered and there must be an. ele- 
ment of quid pro quo between the 
person who pays it and the public 
authority that imposes it. While a 
tax invariably goes into the consoli- 
dated fund, a fee is earmarked for the 
Specified services In a fund created for 
the purpose. Whether a cess is one o> 
the other would naturally depend on 
the facts of each case. If in the guise 
of a fee, the Legislature imposes a 
tax, it is for the Court on a scrutiny 
of the scheme of the Jevy, to deter- 
mine its real character. The distine- 
tion is recognised by the Constitution 
which while empowering the appro- 
priate Legislatures to Ievy taxes under 
the Entries in the three lists refers to 
their power to Tevy: fees in respect of 
any such matters, except the fees 
taken in Court, and tests have been 
Jaid down by this Court for deter- 
mining the character of an impugmed 
levy. In determining whether a levy 
is a fee the true test must be whether 
its primary and essential purpose ‘is 
to render specific services to a specified 
area or class, it being of no conse- 
quence that the State may ultimately 
and indirectly be benefited by it 


8. .In Sudhundra Thirtha Swa- 
miar v. Commissioner for Hindu Reli- 
gious and Charitable Endowments, 
Mysore, (1963) Supp. 2 SCR 302 = 
(AIR 1963 SC 966) this Court was call- 
ed upon to consider whether the Jevy 
impugned in that case could be justifi- 
ed as a fee. It upheld the levy -which 
was an annual contribution levied 
under the amended Section 76 {1) of 
the Madras Religious Endowments Act, 
1951 on the ground that those contri- 


‘butions when collected went into a 


separate fund and not to the consoli- 
dated fund of the State and were ear- 
marked for defraying the expenses for 
the services rendered. Further they 
were not even payable to the Govern- 
ment but payable to the Commissioner 
and were levied not as a tax bat only 
as a fee. Therein this Court further 
observed that a fee does not cease to 
be of that character merely because 
there is an element of compulsion in 
it, nor is it a postulate of a fee‘ that 


~ if must have direct relation to the act- 


ual service rendered. Absence of uni- 
formity is not a criterion cn which 
alone it can be said that the Ievy is 
of the nature of a tax. 

1971 S. C./75 VI G—12-4 . 
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9. In Corporation of Calcutta 
v. Liberty Cinema, (1965) 2 SCR 477 
= (ATR 1965 SC 1107) the validity 
of the levy made under Section 548 
(2) of the Calcutta Municipal Act 1951 
came up for consideration. Therein 
this Court held that the levy in ques- 
tion is not a “fee and return for ser- 
vices” as the Act does not provide for 
any services of a special kind being, 
rendered, resulting in benefits to the 
person on whom it is imposed. Sec- 
tion 527 (43) permits by-laws to be 
framed for regulating the inspection, 
supervision and control, among others, 
of cinema houses; but it is not obliga- 
tory to make such by-laws and there- 
fore, there may be no servizes to ren- 
der. Even the bye-law made provides 
only for inspection, and the work of 
inspection done by the appellant was 
only to see that the terms of the 
licence were observed by the licensee. 
It was not a service to him, and so, no 
question arises of correlating the 
amount of Ievy to the costs of any 
service. The levy therefore is not a 
fee and must be tax. 


10. — In Delhi Cloth and General 
Mills Co. Ltd., v. Chief Commissioner, 
Delhi; (1970) 2 SCR 348 = (AIR 1971 
SC 344) the validity of a levy as a 
fee came up for consideration by this 
Court. Therein this Court speaking 
through Grover J. (one of us) laid 
down that in each case when the ques- 
tion arises whether the levy is in the 
nature of a fee the entire scheme of 
the statutory provisions, the duties and 
obligations imposed on the inspecting 
staff and the nature of the work done 
by them will have to be examined for 
the purpose of determining the render- 
ing of the services which would make 
the levy a fee. After examining the 
various provisions of the Factories 
Act, 1948 and the rules framed 
this Court came to the conclu- 
sion that a Iarge numter of provisions 
of the Act, particularly in the Chap- 
ters dealing with safety involve a good. 
deal of technical knowledge and in the 
course of their discharge of duties and 
obligations the Inspectors are expected 
to give proper advice and guidance so 
that there may be due compliance 
with the provisions of the Act. On 
certain occasions the factory owners 
are bound to receive a good deal of 
benefit by being saved from the con- 
sequences of the working of dangerous 
machines or employment of such pro- 
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cesses as involve danger to human life 
by being warned at the proper time 
as to the defective nature of the machi- 
nery or of the taking of precautions 
which are enjoined under the Act. 
Similarly if a building or a machinery 
or plant is in such a condition that it 
is dangerous to human life or safety 
the Inspector by serving a timely 
‚notice on the manager saves the factory 
owner from all the consequences of 
proper repairs not being done in time 
to the building or machinery. In that 
case the High Court found that 60% of 
the amount of licence fees which were 
being realised was actually spent on 
services rendered to the factory 
owners. That finding was accepted by 
this Court and on the basis of that 
finding this Court upheld the validity 
of the levy. 


11. From the above discussion 
it is clear that before any levy can be 
upheld as a fee, it must be shown that 
the levy has reasonable correlationship 
with the services rendered by the 
Government. In other words the levy 
must be proved to be a quid pro quo 
for the services rendered. But in 
these matters it will be impossible to 
have an exact correlationship. The cor- 
relationship expected is one of a 
general character and not as of arith- 
metical exactitude. 


12. Let us now proceed to 
consider whether the levy under the 
impugned rule can be justified as a 
fee on the basis of the law as enunciat- 
ed by this Court. 


13. But before doing so, it is 

necessary to dispose of one of the 
grounds on which the High Court 
upheld the levy. In paragraph 8 of 
the High Court’s judgment, it is 
observed: 
PEATA When a manufacturer wants 
to keep in his possession, large quan- 
tity of denatured spirit for manu- 
facturing purposes, ħe wants a special 
privilege or concession of immunity 
from prosecution. For that purpose 
he has to obtain a Ticence or a pass on 
payment of requisite fees. There is 
thus a quid pro quo element and the 
immunity from prosecution ïs in the 
nature of a special benet or privi- 
lege.” 


14. The implication of this 
observation is somewhat astounding. 
These observations imply that the 
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Government can barter away its duty 


to prosecute an offender for considera- 
tion. The requirement to take a 
licence is prescribed to safeguard pub- 
lic interest and not as a source to- 
gather revenue. What.is made punish- 
able is either a person’s failure to 
take the required licence or the 
breach of the conditions of the licence. 
Otherwise there 
tion behind the rule requiring to take 
a Ticence. Generally speaking by 
granting a licence the State does not 
confer any privilege or benefit on any 
one. All that it does is to regulate a 
trade, business or profession in pub-| 
lic interest. There may be cases 
where a Government which is the 
owner of a particular property may 
grant permit or licence to someone to 
exploit that property for his benefit. 
Such a right may be given for con- 
sideration. It is only in those cases 
that a licence or a permit is a con- 
ferment of a benefit or a privilege 
and not in the case of grant of a 
licence for carrying on any ordinary 
trade, business or profession. If it is 
otherwise the State can sell the right 
to practise the profession of law in 
Courts or to practise the profession of 
medicine or any of the other numer- 
ous professions, at exorbitant prices 
or may even put up those rights for 
auction to be given to the highest 
bidder. Nothing so bad can be within 
the contemplation of our laws. We 
are inclined to think that the learn- 
ed Judges of the High Court have mis- 
understood the observations of Selig- 
man quoted in 1954 SCR 1005 = 
(ATR 1954 SC 282) (supra) to the effect 
that it is a special benefit accruing to 
the individual which is the reason for 
the payment of fee. f 


15. Let us now consider whe- 
ther in the present case the State is 
proved to have been rendering any 
service to the appellant in lieu of the 
fee levied and further whether if it 
does render any service whether there 
is reasonable correlationship between 
the services rendered and the fee 
levied. In other words whether the 
fee levied can be considered as a quid 
pro quo for the services rendered. 


16. The averments of the res- 
pondents in their counter-affidavit thal 
are relevant on this aspect of the 
case are those found in paragraph 10 
of the counter-affidavit. They read: 


would be no sanc- . 


“4971 


“To denature spirit and issue it 
to Licensees, proper supervision and 
control is needed vide Board’s Rules 
63 to 68 at page 177 to 181 of Excise 
Manual Volume H. There is ewsry 
risk that any person may attempt to 
render denatured spirit fit for human 
consumption which is punishable under 
Section 49 of the Excise Act. 

Besides the above rules of the 
Board certain instructions have been 
issued in paragraphs 137 to 196 of the 
Excise Manual, Volume III (pages 67- 
71) for the process of denaturing and 
issue of denatured spirit to the 
licensees. State Government have to 
employ supervisory staff and chemical 
examiner to carry out these ob_iga- 
tions of supervision and control 

It may be added that Excise 
Department does not only supervise 
and control these intexicating liquors 
in the interest of public policy but 
. renders services to the petitioner by 
getting alcohol manufactured at the 
distillery by supplying raw materials 
like molasses and coal to these d:stil- 
leries at controlled cheap rates. This is 
the only reason of getting spirit dis- 
tillery at a very cheap cost by the 
licensees including the petitioner. „And 
hence levy of fee by the Excise sath- 
orities is not a duty or tax but ik is 
clearly fee in return for services 
rendered as well as for proper stper- 
vision, control and regulation of an 
activity which the legislature desires 
to control.” 


17. According to the findirg of 
the High Court the only services ren- 
dered by the Government to the ap- 
pellant and to other similar licemsees 
is that the Excise Department Lave 
to maintain an elaborete staff not enly 
for the purposes of ensuring hat 
denaturing is done -properly by the 
‘manufacturer but also for the purpose 
of seeing that the subsequent poses- 
sion of denatured spirit in the bends 
either of a wholesale dealer or re- 
tail seller or any other licensee or 
permit-holder is not misused by eon- 
verting the denatured spirit into 
alcohol fit for human consumption and 
thereby evade payment of heavy duty. 
So far as the manufacturing process is 
concerned, the appellant or eher 
similar licensees have nothing to do 
with it. They are only the purchzsers 
of manufactured denatured scirit. 
Hence the cost of supervising the 
manufacturing process or any assist- 


-Tights. 


L M. & M. Industries v. Stace of Bihar (Hegde J.) [Prs. 16-18] S. C. 1187 


ance rendered to the manufacturers 
cannot be recovered from the con- 
sumers like the appellant. Further 
under Rule 9 of the Board’s rules, the 
actual cost of supervision of the 
manufacturing process by the Excise 
Department is required te be borne by 
the manufacturer. There cannot be a 
double levy in that regard. In the 
opinion of the High Court the subse- 
quent transfer of denatured spirit and 
possession of the same in the hands of 
various persons such as whole-sale 
dealer, retail dealer or other manu- 
facturers also requires close and effec- 
tive supervision because of the risk of 
the denatured spirit being converted 
into potable liquor and thus evading 
heavy duty. Assuming this conclusion 
to be correct, by doing so, the State 
is rendering no service to the com 
sumer. It is merely protecting its own 
Further in this case, the State 
which was in a position to place! 
material before the Court to show 
what services had been rendered by 
it to the appellant and other 
similar licensees, the costs or at any 
rate the probable costs that can be 
said to have been incurred for render- 
ing those services and the amount 
realised as fees has failed to do so. 
On the side of the appellant, it is alleg- 
ed that the State is collecting huge 
amount as fees and that it is render- 
ing little or no service in return. The 
correlaticnship .between the services 
rendered and the fee levied is essen- 
tially a question of fact. Prima facie, 
the levy appears to be excessive even 
if the State can be said to be render- 
ing some service to the licensees. The 
State ought to be in possession of the 
material from which the correlation- 
ship between the levy and the services 
rendered can be established at least in 
a general way. But the State has not 
chosen to place those materials before 
the Court. Therefore, the levy under 
sa impugned Rule cannot be justifi- 
ed. 


. 18. In this Court Counsel for 
the State prayed for an opportunity to 
place material to show that the levy 
in question is not disproportionate to 
the value of the services rendered by 
the State Ordinarily we would not 
have acceded to that request coming at 
such a late stageė particularly in view 
of fact that the legal position had 
been clanfied by a long chain of deci- 
sions of this Court. There is no doubt 
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that the State has failed to place the 
necessary material before the Court 
to justify the levy. But the fact re- 
mains that because of the negligence 
of those in-charge of the defence of 
the State, the State may suffer con- 
siderable financial loss, if we hold that 
the impugned Rule is void. Hence we 
are constrained to give the State a 
further chance to prove its case. 

19. In the result we allow the 
appeal, set aside the order of the High 
Court and remit the case to the High 
Court for disposal according to law in 
the light of this decision. A further 
opportunity be given to the State to 
place material before that Court to 
show that the value of the services 
rendered by the State has reasonable 
correlationship with the fee charged. 
If the State adduces additional evi- 
dence, the appellant be given an op- 
portunity to rebut the same. As the 
further enquiry is necessitated þe- 
cause of the negligence of the State, it 
should pay the costs of the appellant 
both in this Court and in the High 
Court and bear its own costs up to this 


stage. haan 
Appeal allowed. 
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(From: Gujarat)? 

S. M. SIKRI, C. J., Œ. K. MITTER, 
K. S. HEGDE, A. N. GROVER 
AND P. JAGANMOHAN REDDY, JJ. 

Parshottam Jadavji Jani, Appel- 
fant v. The State of Gujarat and 
others, Respondents. 

Civil Appeal No. 1990 of 1970, DI- 
1-4-1971. 

(A) Gujarat Industrial Develop- 
ment Act (23 of 1962), Section 1 — 
The Act is within the Legislative com- 


petence cf the State Legislature and | 
is valid — (X-Ref.: — Constitution of | 


India, Article 246) — AIR 1979 SC 
i171, Foll. {Para 4) 
_ (B) Land Acquisition Act (1894), 
Section 4 — The establishment of an 
industrial area by a corporation is a 
public purpose. (Para 4) 
= (C) Land Acquisition Act (1894), 
Section 55 — In an enquiry under Sec- 


*(Special Civil Appin. No, 464 of 1970, 
D/- 31-7-1970 — Guj.) 
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of Gujarat (Sikri C. J.) 


tion 5-A held in accordance with the 
rales framed under Section 55, the 
objector is not entitled to cross exa- 
mine the officers of the corporation, 
especially when they have given no 
evidence. Tt is enough if an oppor- 
tunity of being heard personally is 
given to him. (Para 5) 
Cases Referred: Chronological Paras 
(1970) ATR 1970 SC 1771 (V 57), 
Ramtanu C. H. Society v. State 
of Maharashtra 
(1963) AIR 1963 -Guj 50 (V 50) - 
= 4 Guj LR 326, Gandalal v, . 
State 
M/s. 
Goswami, Advocates, for Appellant; 
Mr. B. D. Sharma, Advocate, for Res- 
pondents Nos. 1 and 2; Mr. B. Sen, Sr. 
Advocate, (Mr. K. L. Hathi, Advocate 
with him), for Respondent No. 3. 
The following Judgment of the 
Court was delivered by 
SIKRI, C. J.: — This appeal, by 
certificate granted by the High Court 
of Gujarat under Article 132 and Arti- 
cle 133 (1) (c) of the Constitution of 
India, is directed against its judgment 
and order dismissing the present ap- 
pellant’s petition under Article 226 off 
the Constitution. 


2. The appellant is the owner 
of Survey Nos, 219/1 and 121 situated 
on the outskirts of Mahuva in Bhav- 
nagar District. By notification dated 
April 25, 1969, issued under Section 4 
of the Land Acquisition Act, 1894, the 
State Government declared that the 
above-mentioned lands were needed 
for the public purpose of construction 
of an Industrial Estate by the Gujarati 
Industrial Development Corporation or 
were likely to be needed for that pur- 
pose.. On May, 3, 1969 a notice was 
issued to the appellant by S. O. 
Collector, Officer on Special Duty, 
Land Acquisition, Informing the ap- 
pellant that if he had any objection to 
the acquisition of the lands, he might 
file objections on or before ‘August 16, 
1969. He was further informed that 
the Officer will hear him or his Coun- 
sel at the time of filing the objections. 
The appellant filed his objections. He 
took various points, but we are only 
concerned with one. He pointed out 
that the Gujarat Industrial Develop- 
ment Corporation - 

“has come out with ambitious 
projects for the establishment of the 
Industrial estate though, in fact, the 
Tand already acquired by the Corpora- 
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tion is in excess of the requirement 
of the Corporation. I say that the 
corporation is not in possession of such 
material as would establish genuine- 
ness for the establishment of an indus- 
trial estate at Mahuva. I, therefore, 
claim that the responsible officer 
should be cross-examined by me for 
the purpose of showing that the pro- 
posed acquisition is mot for public 
‘purpose and that there is no need to 
acquire the present lands. The other 
suitable lands are available and the 
Corperation has not availed cf the 
same and that the acquisition needs to 
be dropped. I say that the contizuous 
lands’ to the lands under the first 
notification are available and it would 
be more suitable than the present land. 
J, therefore, submit that the prcposed 
acquisition is mala fide inasmuch as 
my lands are preferred to the other 
land owners available immediately 
near the lands required under th- first 
notification.” 


He accordingly prayed: 

(a) That the officers of the said 
Corporation which have sought the 
acquisition and/or such officer I name 
hereafter be summoned for the pur- 
pose of cross-examination. 

(b) That personal 
granted.” | 

3. It appears that hearing was 
fixed for September 18, 1969; this date 
was extended from time to time till 
November 18, 1969. The appellant did 
not appear on these dates‘nor dd he 
apply for any extension of time His 
written objections deted August 17/18, 
1969 and dated September 18 1969 
were considered and included in the 
report, under Section 5-A, to the Gov- 
ernment, 

4, Three points were pressed 
by the appellant before the High 
Court. The principal point that 
the Gujarat Industrial Develapment 
Act, 1962 was beyond the legis- 
lative competence of the State 
Legislature no longer survives as this 
Court has held this Act to be valid in 


hearing be 


the case of Ramtanu C. H. Society v.. 


State of Maharashtra, AIR 1970 SC 
1771. The second ground pressed 
before the High Ccurt was that the 
establishment of Industrial Area by 
the Corporation was not a public pur- 
pose but a private purpose. In our 
view the High Court was right in 
holding that this was a public pur- 
pose, The third ground raised before 
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the High Court was strongly pressed 
before us. According to the learned 


Counsel the report under Section 5-A 


of the Land Acquisition Act was 
vitiated because the Collector had not 
granted an opportunity to the appel- 
lant to cross-examine the officers of 
the Corporation for the purpose of 
showing that the purpose for which 
the Corporation sought to acquire the 
Iands was not a public purpose and 
there was no need to acquire the ap- 
pellant’s land. The High Court rely- 
ing on its earlier decision in Gandalal 
v. State, 4 Gui LR 326 = (ATR 1963 
Guj 50) held that 

“the inquiry under Sec. 5-A (2) is 
an administrative inquiry and objector 
is not entitled to cross-examine any 
officers or members of the acquiring 
body.” 

5. - Under Section 55 of the Land 
Acquisition Act certain rules have been 
made for the guidance of officers in 
dealing with objections lodged under 
Section 5A of the Act. These rules are 
as follows: 


“1. Whenever any notification 
under Section 4 of the Act has been 
published but the provisions of Sec- 
tion 17 have not been applied and the 
Collector has under the provision of 
Section 4 (1) issued notice to the parties 
interested; and on or before the last 
day fixed by the Collector in these 
notices in this behalf any objection is 
lodged under Section 5A (2), firstly, 
the Collector shall record the objection 
in this proceedings, secondly, the 
Collector shall consider whether the 
objection is admissible according to 
these rules. 


2. To be admissible (a) an objec- 
tion must be presented in writing by 
a party interested in the notified land 
and must be presented within thirty 
days after the date of publication of 
the notification under Sec. 4 or within 
such ‘period as may be fixed by the 
Collector; (b) it must allege some spe- 
cific objections, such ës these; 

(i) the notified purpose is 
genuinely or properly 
pose; l 

(ii) tħe Iand notified is not suit- 
able for the purpose for which it is 
notified; 

Gii) the land is not so well suited 
as other land; 

_ (iv) the area proposed is 
sive; 


not 
a public pur- 


exces“ 


1190 S C. [Pr. 1] S. D. O. Shivasagar v. Gopal Chandra (Bhargava J.) 


(v) the objector’s land has been 
selected maliciously or vexatiously; 


(vi) the acquisition will destroy or 
impair the amenity of historical or 
artistic monuments and places of public 
resort: will take away important pub- 
lic rights of way or other conveniences 
or will desecrate religious buildings, 
graveyard and the like 


3. After admitting an objection 
and after having given the objector an 
` opportunity of being heard either in 
person or by pleader, the Collector 
shall decide whether it is desirable to 
hear oral or documentary evidence, 
which under Section 14 or Section 40 
of thé Aci, he has power to call for. 
Ti evidence tendered by the objector 
is admitted, the Collector shall also 
afford the cther party an opportunity 
of rebutting it by other evidence or 
of cross~examining the witnesses: 


If he admits evidence, he will fix 
a time and place of hearing it; and 
will hear and record it in his pro- 
ceedings. 


4. Agents, other than pleaders, 
will not be allowed to appear on behalf 
of persons interested in any enquiry 
under Section 5-A of the Act. 


5. After completing the record of 
evidence, the Collector shall submit 
his report and recommendations as to 
each objection, whether inadmissible 
or admissible for the orders of Gov- 
yeni under Section 5-A (2) of the 


It seerns to us that the rules have been 
complied with. The appellant was 
given an opportunity to be heard per- 
sonally He chose not to avail himself 
of that opportunity. The appellant 
cannot under these rules claim to 
cross-examine officers of the Corpora- 
tion, and in our opinion the prayer to 
cross-examine officers was rightly 
ejected. Indeed it was a strange 
request. The officers had not given 
any evidence before the Collector and 
we are unable to see what principle 
entitles the appellant to claim this 
right. When rules have been framed 
regulating the enquiry under Sec- 
tion 5-A of the Land Acquisition Act, 
it is not necessary to consider whe- 
ther the enquiry is administrative or 
quasi-judicial and whether rules of 
matural justice have been complied 
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with, and accordingly we say nothing| 
on this point. 


6. In the result the appeal 
fails and is dismissed with costs. 
Appeal dismissed. 
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L D. DUA AND 
V. BHARGAVA, JJ. 


Sub-Divisional Officer and Collec- 
tor, Shivasagar, Appellant v. Shri 
Gopal Chandra Khound and another, 
Respondents. 


pe Appeal No. 1098 of 1967, D/- 
23-3-197 


(A) Constitution of India, Article 
226 — High Court does not exceed 
jurisdiction in quashing orders which 
suffer from apparent error of law — 
(X-Eef.: — E. B. and Assam Excise 
Rules, Rule 300). 


The High Court does not exceed 
its jurisdiction in quashing the orders 
of the Excise authorities, cancelling 
the licence of liquor shop, for storing 
adulterated liquor in contravention of 
Rule 300 of Rules framed under the 
Eastern Bengal and Assam Excise Act 
(1 of 1910), where those orders, hav- 
ing been passed on the basis of in- 
correct presumptions and also by 
violating principles of natural justice, 
suffer from an apparent error of law. 


(Para 5) 


(B) Eastern Bengal and Assam 
Excise Rules, Rule 300 — The mere 
fact that bottles of adulterated liquor 
with their original seals untampered 
but loose were discovered on the rack 
in the shop of the accused does not 
justify a presumption that he had 
stored them in his shop with the 
knowledge that. the liquor in the 
bottles was adulterated. (Para 3) 


The following Judgment of the 
Court was delivered by 


BHARGAVA, J.s — The respon- 
dent, Gopal Chandra Khound, is the 
holder of a licence of a country liquor 
shop issued by the appellant, Sub- 
Divisional Officer end Collector, Shiva- 
sagar. The Superintendent of Excise 
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of the Sivsagar Sub-Division, in which 
the shop of the respondent is situated, 
inspected some liquor shops ir the 


month of June, 1965 and disccvered . 


that some of the bottles in the shops 
were not properly sealed. The eovers 
could be turned all round without 
detaching them from the bottles and 
without breaking the seal. There 
could also be seepage from the covers 
if the bottles were turned uo side 
down. He felt that this left a scope 
for tampering as well as deterioration 
in strength of the liquor in storage 
beyond the permissible limits; and. 
consequently, a few days later, on 24th 
June, 1965, he issued a letter to the 
Officer-in-charge, Warehouses, Jorhat 
and Nazira, which were issuing the 
sealed bottles, to take all possible steps 
to secure the marked closures properly 
and to ensure that no sealed botzles of 
liquor with loose closures were issued 
from the warehouses. A copy of this 
letter was endorsed as a circular to all 
the lessees of the liquor shops, includ- 
ing the respondent. In the endorse- 
ment to the lessees, the Superinten- 
dent of Excise added that the lessees 
should not take delivery of such liquor 
in sealed bottles with loose closures 
and, in case, through heavy rush at the 
time of issue, some such bottles with 
loose closures happened to creep into 
their consignments, they should be 
returned at once to the Offirer-in- 
charge, Warehouse concerned for get- 
ting them properly secured. 


2. Subsequently, on 31st July, 
1965, he made a check of the skop of 
the respondent. He found two bottles 
on the sale rack with loose covers 
which appeared to him to be suspi- 
cious. He tested their strength and 
discovered that the strength was far 
below the strength of issue from the 
Warehouse, The responden= was 
expected to store Tiquor of strength 
30 U. P., while the strength of the 
liquor in these two bottles was 44.9 
U. P. and 49.0 U. P. Thereupon, he 
also checked the remaining 13 bottles 
which ‘were on that sale rack He 
found that the strength of 5 of them 
was 30 U. P, while the remaining 8 
had liquor of strength 48.4 or 48.8 U. P. 
He marked. these bottles, took them 
fn his possession, and recorded a report 
of his inspection, Thereafter, he sent 
a report to the appellant informing 
` him of this inspection and stating his 

opinion. that the respondent had deli- 
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berately diluted and weakened the 30 
U. P.. liquor in the bottles on the sale 
rack after having tampered with the 
seals. He recommended that the res- 
pondent should be asked to show cause 
why his licence should not be cancell- 
ed and security forfeited. In pursu- 
ance thereof, the appellant issued a 
notice to the respondent to show cause 
on 16th August, 1965. The respondent 
in his explanation denied having dilut- 
ed or weakened the liquor in the 
bottles on the sale rack He explain- 
ed that the seals were of such a nature 


‘that there could be nc dilution unless 


the covers were completely removed, 
so that, according to him, the charge 
of dilution was out af question and 
was absolutely impossible. He suggest- 
ed in his explanation that, very 
likely, the deterioration must have 
taken place in the warehouse before 
the bottles were issued to him. The 
explanation contained further details 
showing cause against the notice issued 
to him. The appellant asked for com- 
ments on this explanation from the 
Superintendent of Excise. The Super- 
intendent of Excise recorded his com- 
ments on 6th September, 1965. Ona 
consideration of these documents, the 
appellant cancelled the licence of the 
respondent. The respondent filed an 
appeal before the Board of Revenue. 
The Board dismissed the appeal by the 
order dated 17th January, 1966. 
Thereupon, the respondent filed a peti- 
tion under Article 225 of the Consti- 
tution before the High Court of Assam 
and Nagaland. The High Court set 
aside the order of tke appellant and 
the Board of Revenue. This appeal has, 
therefore, been brought up to this 
Court by the appellant against that 
Juarment of the High Court by special 
eave. 


3. The appellant had purported 
to cancel the licence cf the respondent 
for contravention of Rule 300 of the 
Rules framed under the Eastern Ben- 
gal and Assam Excise Act No. I of 
1910, which reads as jollows:-— 


“300. No licensed wholesale or 
retail vendor shall wilfully adulterate 
or add anything to cause the deterio- 
ration of any intoxicant sold or kept 
for sale by him. He shall not sell any 
intoxicant which he knows to have 
been adulterated or to have deterio- 
rated and shall not store such intoxi- 
cant or permit such intoxicant to be 
stored on his premises”, 
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The appellant came to the finding that 
the respondent had wilfully adulterat- 
ed or caused the deterioration of the 
liquor in 10 of the bottles which were 
found by the Superintendent of Excise 
on his sale rack; and that was the 
order which was upheld by the Board 
. of Revenue. The High Court noticed 
` the fact that the Board of Revenue 
had held that there was no direct evi- 
dence to show that the respondent had 
wilfully caused deterioration in the 
strength of the liquor in question or 
that some one else did this on his 
behalf. The Board of Revenue then 
proceeded to .consider whether there 
were circumstances In the case to 
justify recording a conclusion against 
the respondent and, for that purpose, 
raised a presumption thab the respon- 
dent must have knowledge that the 
liquor in the bottles was adulterated, 
in the absence of proof to the con- 
trary. ‘The High Court rightly point- 
ed out that such a presumption is not 
justified on the language of Rule 300. 
The Board of Revenue, in support of 
its view, had relied upon some sections 
of the Excise Act which prescribed 
penal action in cases of possession of 
adulterated liquor. It is to be noticed 
that the proceedings against the res- 
pondent were taken not on the ground 
of being in possession of adulterated 
liquor, but on the ground that he had 
deliberately adulterated it. There 
could, therefore, be no presumption 
that the charge against him must be 
treated as proved simply because 
bottles of adulterated liquor were dis- 
covered on the rack in his shop. The 
High Court also noted the fact that the 
Board was wrong in thinking that the 
respondent in his explanation did not 
deny knowledge of the fact that the 
bottles were adulterated when, in 
fact, he had done so. The Board hav- 
ing thus gone wrong on the face of 
the order in this respect of drawing 
incorrect presumption, the High 
Court exercised its jurisdiction to 
issue a writ of certiorari quashing the 
orders of the appellant and the Board 
of Revenue on the ground that there 
was, in fact, no evidence at all on 
which a reasonable person could have 
come to the conclusion that the res- 
pondent had himself adulterated the 
liquor in the bottles. 


4. Having heard Iearned coun- 
sel, we are unable to fnd any error in 
the judgment of the High Court. The 


significant point is that the licence of 
the respondent was cancelled on the 
finding recorded by the appellant and 
upheld by the Board of Revenue that 
the respondent had deliberately adul- 
terated the liquor in the 10 bottles 
with the object of causing deteriora- 
tion and making profits. He was not 
charged with storage of deteriorated 
intoxicant under the last part of Rule 
300 quoted above. So far as deliberate 
adulteration by the respondent is con- 
cerned, there was no material on 
which such a finding could have been 
recorded. Learned counsel appearing 
for the appellant pointed out some cir- 
cumstances which, according to him, 
Justified such a finding. He started 
with the proposition that it was the 
duty of the Warehouse to supply 30 
U. P. liquor to the respondent and, 
while 10 bottles on the sale rack were 
found deteriorated to a considerable 
extent, 5 bottles on the same rack and 
all the bottles tested from sealed box- 
es by the Superintendent of Excise 
were found to contain liquor of pro- 
per strength. The Supdt. of Excise also 
had reported that all these bottles 
were from the same consignment 
issued at the same time from the 
Warehouse. From this circumstance, 
an inference was sought to be drawn 
that the 10 bottles on the sale rack 
must have been deliberately adulterat- 
ed by the respondent. The facts have, 
however, to be viewed in the back- 
ground of the earlier discovery of 
defective bottles by the Superin- 
tendent of Excise in the month of 
June. A very reasonable possibility 
exists that some of the bottles, which 
had defective closures, were issued in 
this consignment of 24th July, 1965 by 
the Warehouse either deliberately or 
inadvertently. The explanation given 
by the respondent was, therefore, very 
reasonable and the fact that 10 bottles 
were found with adulterated liquor 
was consistent with his explanation, 
though, of course, it was also con- 
sistent with the finding recorded by 
the appellant and the Board of Reve- 
nue. On this possibility, the most 
adverse inference that could be drawn 
against the respondent was that. he 
did not follow the instructions issued 
by the Superintendent of Excise on 
24th June, 1965 by carefully checking 
the -bottles and returning them if they 
were in defective condition. One. cir- 
cumstance, which was relied. upon by 
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both the appellant and the Board of 
Revenue, was that, in his comments 
on the explanation of the respondent, 
the Superintendent of Excise addled 
that he had noticed signs of tampering 
with the covers of two of the botiles. 
This circumstance was not noted by 

him in his memo drawn up at the time 
~ of the inspection, nor was it menton- 
ed in his first report to the appellant 
At that stage, all he hed said was -zhat 
the covers appeared to him to be sus- 
Picious. The suspicion could be þe- 
cause the covers were defective and 
loose.. That was a defect which had 
been noticed earlier by the Superin- 
tendent of Excise himself in some 
bottles stored in a number of liquor 
shops, indicating that the defect must 
have occurred in the Warehouse wiere 
the sealing of bottles was being 
carried out. If there were clear signs 
of tampering with the closures in the 
two bottles, that was a strong circum- 
stance indicating that the deterjora- 
tion may not have taken place in the 
Warehouse and may be the result of 
deliberate adulteration after the 
bottles were received by the resvon- 
dent. This assertion of the Superin- 
tendent of Excise that there were signs 
of tampering with the covers of two 
bottles: was not only omitted from his 
original inspection memo and the 
report to the appellant, but, at the 
later stage, when he recorded it in 
his comments, no opportunity was 
given to the respondent to explain 
this new fact. Signs of tampering 
were mentioned by the Superinten- 
dent of Excise in his comments 
behind the back of the respondent. In 
fact, if there had been signs of iam- 
pering, the Superintendent would 
have prominently drawn. the attention 
-© of the respondent to them at the time 
of inspection and would have clearly 
mentioned it both in the memo ard in 
his report to the appellant. The res- 
pondent, in these circumstances, could 
‘have explained this charge if. he had 
been asked to do so. It was against 
all principles of natural justice to 
allow the Superintendent of Excisa to 
put down a new fact, to give no op- 
portunity to the respondent to ex- 
plain it and to record a finding on 
its basis against hira. In all ~hese 
circumstances and while’ possibilities 
exist that the tampering of the bottles 
was not done by the respondent and 
the bottles might have been rec2ived 
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in defective condition with deteriorat- 
ed liquor from the Warehouse itself, 
the High Court was quits justified in 
setting aside the orders of the appel- 
lant and the Board of Revenue. 


5. Learned counsel brought to 
our notice five decisions of this Court 
in which principles have been laid 
down for exercise of jurisdiction to 
issue a writ of certiorari by High 
Courts under Article 226 of the Com- 
stitution. It is unnecessary to quote 
from those judgments, because we, 
have already indicated above how the' 
orders of the appellant and the. Board 
of Revenue suffer from an apparent 
error of law in the matter of raising 
presumptions and how principles of 
natural justice have been. vidlated. In 
these circumstances, no zHarge can be 
brought that the High Court exceeded 
its jurisdiction in quashing the orders 
of the appellant and the Board of 
Revenue. . 

6. The appeal 
with costs. 


is dismissed 
Appeal dismissed. 
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(From Gujarat: 11 Guj LR 935) 
5. M. SIKRI, C. J., G. K. MITTER, 
K. S. HEGDE, A. N. GROVER AND 

P. JAGANMOHAN EEDDY, JJ. 


Jayantilal Amratlal, Appellant v. 
The Union of India, and others, Res- 
pondents, 

Civil avr No. 2605 of 1969, D/- 
22-2-1971 


Gold (Control) Act (1968), Sec- 
tion 116 (2) — No provision in the 
Act being inconsistent with Rule 126 
{1) (10) of the Gold Control Rules, 
1963, notice under ithe rule initiating 
proceedings for forfeiture of seized 
gold must be deemed te continue by 
virtue of Section 6 of the General 
Clauses Act on repeal of Gold (Con- 
trol) Ordinance, 1968 which had pro- 
tected the action taken under the 
Gold Control Rules — (X-Ref.: 
Gold Control Rules (1963), Rule 126)— 
(S-Ref.: — General Clauses Act (1897), 
Section 6) — AIR 1955 SC 84 and AIR 
1969 SC 701, Followed. (Para 8) 

The reason is that while ascer- 
taining -whether the rights and liabi- 
lities under the repeeled law have 
been put an end to by the new enact- 
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ment, the proper approach is not te 
enquire if the new enactment has by 
its new provisions kept alive the rights 
and liabilities under the repealed law 
but whether it has taken away those 
rights and liabilities. (Para 8) 
Cases Referred: Chronological Paras 
(1969) ATR 1969 SC 701 (V 56) 

= (1969) 72 ITR 787, T. S. 

Baliah v. Income Tax Officer r 

Central Circle VI, Madras 8 
(1955) AIR 1955 SC 84 (V 42) 

= (1955) 1 SCR 893, State of 


Punjab v. Mohar Singh 8 


Mr. C. K. Daphtary, Sr. Advocate, 
(Mr, B. Datta, Advocate, and M/s. 
Ravinder Narain, J. B. Dadachanji and 
O. C. Mathur, Advocates, of M/s. J. B. 
Dadachanji and Co., with him), for Ap- 
pellant; Mr. Jagadish Swarup, Solici- 
tor-General of India, (M/s. J. M. 
Mukhi and. B. D. Sharma, Advocates, 
with him), for Respondents. 


The following Judgment of the 
Court was delivered by 

HEGDE, J. — The President of 
India promulgated a proclamation of 
emergency on October 26, 1962 in 
exercise of the powers conferred on 
him by Clause (1) of Article 352 of the 
Constitution of India. As the Parlia- 
ment was not in session at that time, 
the President promulgated the Defence 
of India Ordinance on the same day 
(Ordinance No. IV of 1962). 
Ordinance was published in the 
Gazetie of India Extraordinary on 
that very day. In pursuance of the 
powers given by the said Ordinance, 
Defence of India Rules 1962 were fram- 
ed (to be hereinafter called the 
“Rules”). The Ordinance in question 
was replaced by the Defence of India 
Act 1962 (Act 1 of 1962). That Act came 
into force on December 12, 1962. The 
“Rules” framed earlier were continued 
under that Act. 


2. By a notification published in 

the Gazette of India on January 9, 
1963, the “Rules” were amended by in- 
corporating therein Part XII-A. The 
same is called as “Gold Control Rules, 
1963.” Rule 126 (I) of those rules re- 
quired every person not being a dealer 
to make a declaration within 30 days 
from the commencement of Part XII-A 
of the “Rules” or within such period 
as the Central Government by notifi- 
cation specify, to the administrator in 
the prescribed form, as to the quantity, 
description or other particulars of the 
_gold owned by him and sub-rule (11) of 
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that rule lavs down that any person 
in possession or control of gold, not 
being ornaments shall be presumed, 
until the contrary is proved, to be the 
owner thereof. Under Rule 126 (1), 
the declaration in question was requirs 
ed to be made before the 28th Feb- 
ruary. 1963. On February 7, 1963, the 
appellant made a declaration of 25 
sovereigns and six gold bars, each of 
26.2/3 Tolas in the prescribed form. 


3. On November 18, 1964, a 
squad of Income-tax Officers commenc~ 
ed searching the premises of the ap- 
pellant. The search continued upto 
November 21, 1964. On November 20, 
1964 the search party discovered huge 
amount of gold kept buried in one of 
the rooms of the appellant. The goid 
bars kept buried weighed 23,329 
grams. Along with those bars 154 
gold sovereigns weighing 1223 grams 
were also discovered. The quantity of 
the gold so kept buried was of the 
value of Rs. 2.83,320. The discovered 
gold was kept in the Safe Deposit 
Vault of a bank and later on Decem- 
ber 17, 1964, the same was seized by 
the Deputy Superintendent of Central 
Excise, Ahmedabad. Thereafter the 
Assistant Collector, Central Excise, 
Baroda issued a show cause notice to 
the appellant on June 5, 1965 requir- 
ing the appellant to show cause to the 
Collector of Central Excise, Baroda 
within 10 days of the receipt of that 
notice as to (1) why the gold under 
seizure should not be confiscated under 
Rule 126-M of the Gold Control Rules 
and (2) why penalty under Section 
126-L. (16) of the said rules should not 
be imposed on him. 


4. The appellant challenged tħe 
validity of that notice before the High 
Court of Gujarat by means of a writ 
petition under Article 226 of the Con~ 
stitution. The High Court upheld the 
validity of the notice in so far as it 
related to the confiscation of the gold 


seized but ruled that the proceedings. 


relating to the imposition of penalty 
were invalid in law. After the judg- 
ment of the High Court, the Collector 
of Central Excise by means of his com- 
munication . dated December 6, 1968 
informed the appellant that the pre- 
vious notice is confined to show cause 
as to why the gold seized should not be 
confiscated. On January 10, 1968, 
when the writ petition of the appeliant 
was pending before the High Court, 
the President withdrew the proclama- 
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The complaint was that because of the 
defect in the quality the panel nails 
had pulled out of some tea chests 
which required coopering on arrival at 
London. In forwarding the copy of 
the letter of complaint to the Chief 
Conservator of Forests T. P. L the 
General Manager of K. D. H. P. 
commented that “in view of the ad- 
verse report received in your plywood 
I am considering placing my orders 
elsewhere”. The Chief Conservator 
tried to explain away the defect by 
saying that in the course of preparation 
of the plywood panels the glue ine 
had dried up before applicatior. of 
pressure but he had instructed the 
Manager of T. P. L to be extra careful 
in selection of plywood so as to avoid 
use of defective panels in future. The 
Manager of T. P. L did not take the 
matter lightly and wrote back te the 
Manager K D H. P. on 23rd 
April 1953 drawing his attention to the 
fact that the factory of T. P. L had 
been supplying over 10 lakhs pieces of 
plywood to K. D. H. P. from 1941 and 
defects in 2 or 3 chests did not call for 
any drastic step like diverting crders 
elsewhere, at the same time offering to 
replace any panels which might turn 
out to be defective. The correspon- 
dence does not show that the plaintiff 
was in receipt of any copies of the 
above correspondence and it was the 
Manager of the T. P. I. who sent a 
copy of his letter to the plaintiff with 
a request that the plaintiff should con- 
tact Mr. Hill of K. D. H. P. in a diplo- 
matic manner to remove the misunder- 
standing and to secure continuance of 
custom. There is no letter on record 
to show that the threat menticned in 
the letter of K. D. H. P. dated April 
14, 1953 was ever carried into action. 
Apparently no fresh orders were com- 
ing from the said source as on July 13, 
1953 the Manager of T. P. I. wrote to 
the plaintiff referring to large stock of 
panels of different sizes which had ac- 
cumulated in the factory and mention- 
ing that no appreciable orcers had 
been received from K. D. E FP., for 3 
months although the prior orders had 
all been executed by April 10, 1953. 
The plaintiff was requested to procure 
fresh orders and reference was made 
to such requests in the past. Nothing 
tangible appears to have come out as 
a result of the corresponden- which 
followed and on September 3, 1953 the 
Manager of T. P. I. wrote to zhe plain- 
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tif saying that although at a meeting 
of August 19, 1953 a partner of the 
plaintiff had promised to contact 
K. D. H. P. within the month he was 
still in the dark about efforts made tọ 
secure orders from K. D. H. P. The 
plaintiff was informed of the great ac- 
cumulation of stocks in the factory and 
warned that inaction on its part might 
adversely affect its position as sole 
agents. The plaintiffs answer dated 
September 23, 1953 shows that it had 
received other letters from the defen- 
dant in the past and was only sending 
an interim reply. There is a reference 
in this letter to a meeting with some~ 
one in authority of K. D. H. P. and to 
information received that their decision 
in letter of April 16 could not be 
revised but the writer hoped to he 
able to rectify matters on the return 
of the General Manager of K. D. H. P. 
to India within about a month. The 
above letter was followed by a letter 
of November 27, 1953 from plaintiff to 
T. P. L to say that the Manager of 
K. D. H. P. (R. Walkar) had agreed to 
place an order for 33 or 34 thousand 
sets of panels provided he received a 
favourable report from his Estates 
Manager after inspection of T. P. L’s 
panels to make sure that they were of 
prescribed quality. Tne letter of 
December 8 from the plaintiff to the 
Chief Conservator of Forests shows 
that K. D. H. P. had placed a large 
order and it was suggested that the 
panels should be inspected before 
despatch by a Government Inspector 
and that lowest prices available should 
be charged. 


10. In view of the above, tt is 
hardly necessary to examine the next 
complaint regarding quality of panels 
which appears to have started with the 
Tetter of James Finlay & Co. to 
K. D. H P. on 25th November, 1953. 
This complaint too was based on the 
grievance of P. R. Buchanan & Co. to 


_ the effect that there hed been a number 


of instances of teas being contaminated 
by what was believed to be the im- 
maturity of the wood used for chest 
battens and also by a strong smelling 
cement used in the manufacture of the 
plywood panels. It is also to be noted 
that this complaint was received after 
the expiry of the third year of plain- 
tiffs agency and cannot have influenc- 
ed the K. D. H. P. in withdrawing its 
custom from T. P. I. before October 31, 
1953. Notwithstanding such 
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plaints, the plaintiff wa able to inform 
the defendant on December | 8, 1953 


that on its intercession K. D. I P. had... 


placed an order for 36,700  sets,.of 
Plywood ‘panels. but the suppliers 
should take precaution in ensuring the 
despatch of goods of required standard 
to avoid comprame ‘from overseas 
. buyers. 


5 WL In our view, the absence 
_of orders from K. D. H. P. is very 
’ -satisfactorily ‘accounted for by the 
plaintiffs dealings with K. D. H. P, 
- Which is illustrated by certain docu- 
ments bearing dates between April 25, 
1953 and June 18,:1953. Exhibit P-103 
dated April 25 addressed by K. D. H. P. 
to the plaintiff contains an order for 
3100 sets battens urgently required 
without any stipulation as to the 
source of supply and only requiring 
inspection of 5% of panels by a Gov- 
ernment Inspector. The price seems 
to be above that of T. P. I. Ex. P-102 
is a similar letter covering an order of 
9000 complete chests the plaintiff being 
asked to commence manufacture for 
immediate ‘supply. - If neither of 
those letters is there any ban placed 
on supply of T. P. I’s goods, There 
.are other letters of this type with 
orders for panels or chests written on 
‘June 3 and June 9, 1953. The last 
- letter of the series dated June 18, 1953 
“contains an order for a fairly large 
quantity of goods again without any 
interdict as to supply from Tt P. I 


12. It would however still have 
been open to the plaintiff to prove the 
attitude of K. D. H. P. about supplies 
originating from T, P. T. by calling evi- 
dence to that effect. Neither R. Walker, 
the Manager who was supposed to 
have issued a direction against supplies 
from T. P. T nor Blair Hill who was 
filling the role of the Manager in 
Walker’s absence was: examined in 
the case. There was no record. pro- 
duced from the office of K. D. H. P. to 
show that such a ban had been noted 
or registered. As already stated 
there is no letter from K. D. H. P. to 
the plaintiff intimating that goods of 
T. P. 1’s manufacture were not to be 
supplied. The letters evince only the 
possibility of stoppage of orders. 

13. The only witness relied on 
by the plaintiff in this connection, was 
one Daniel’ who was head-clerk to the 
Traffic Manager of K. D. H. P. from 
1944 to 1954. He claimed to have been 


-harge of the transport department 
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of the company for 32 years and-on the 
strength thereof had the temerity to 
say that the company had stopped 
placing orders with T. P. I. because of 
adverse reports from gon company’s 
customers. He admitted that such 
decision had been taken by R. Walker 
who had been away from India for six 
months but added that nobody could 
go against Walkers decision in his 
absence, 


_ 14 In our view the evidence 
of Daniel to the above effect is wholly 
unconvincing. A head-clerk of a 
traffic department is hardly a person 
likely to have personal knowledge of 
such a vital decision taken by the 
General Manager of a company which 
managed a very large number of tea 
estates. Besides, the orders placed by 
K. D. H. P. between April and June 
1953 betray that they were not very 
selective over the source of supply 
and trusted the plaintiff to secure 
panels for them and even manufacture 
chests itself. We cannot bring our- 
selves to hold that the plaintiff if so 
minded could not have placed the 
orders of K. D. H. P. with the defen- 
dant. The evidence leads us to the 
conclusion that the plaintiff was alone 
responsible for securing fairly substan- 
tial orders from H. P. in the 
third year of the agency and placing 
them elsewhere without any justifi- 
able cause. 


15. In the result, we must hold 
that it was the plaintiff who was res- 
ponsible for breach of the obligations 
Imposed under Clause 12 of the agree- 
ment and the defendant’s termination 
of the agency agreement was not 
wrongful. The appeal therefore fails 
and is dismissed subject to the modi- 
fication mentioned below. The trial 
Judge had allowed interest on the sum 
of Rs. 10,000/- at 3% up to the date 

of the decree and thereafter at 6%. 
The High Court did not deal with the 
question but allowed post decree 
interest at 3% only in modification of 
the trial courts decree. In our view 
the appellant should be allowed in- 
terest at 6% after the date of the 
decree of the trial court and at the 
rate of 3% prior to that date. The 
appellant will pay the costs of the 
respondent of this appeal but we do 
not propose to modify the order for 
costs made by the High Court. 


Appeal dismissed. 
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ton of emergency. Thereafter the 
Gold (Control) Ordinance of 1968 was 
fssued. That Ordinance repealed Part 
XII-A of the “Rules”. The provisions 
therein were replaced by the provi- 
sions of the Ordinance. Section 117 (1) 
of the Ordinance dealt with Repeals 
and Savings. Section 117 provided: 
. . “(D). As from the commencement 
of this Ordinance, the provisions of 
Part XII-A of the Defence of India 
Rules, 1962 shall stand repealed and 
upon such repeal, Section 6 of ‘the 
General Clauses Act, 1897, shall apply 
as if the said Part were a Central Act; 


(2) Notwithstanding the repeal 
made by sub-section (1) but without 
prejudice to the application of Sec 
tion 6 of the General Clauses Act, 1£97, 
any notification, order, direction, ap- 
pointment or declaration made or any 
notice, licence or certificate issued. or 
permission, authorisation or exemption 
granted or any confiscation adjudzed 
or penalty or fine imposed or any tor 
feiture ordered or any other thing 
done or any other action taken under 
or in pursuance of the provisions of 
Part XII-A of the Defence of India 
Rules, 1962, so far as -it is not incon- 
sistent with the provisions of this 
Ordinance be deemed to have teen 
made, issued, granted, adjudged, im- 
posed, ordered, done or taken under 
the corresponding provisions of this 
Ordinance.” 


5. In view of Section 117 of the 
Gold (Control) Ordinance the notice 
issued on June 5, 1965 initiating oro- 
ceedings for forfeiting the - zold 
seized must be deemed to have con- 
tinued. The provisions in the “Rules” 
relating to forfeiture are not inconsist~ 
ent with any of the provisions of the 
Gold (Control) Ordinance, 1968. 


6. On August 24, 1968, tha 
Parliament passed the Gold (Comtrol} 
Act, 1968. The same received the 
assent of the President on September 
1, 1968 dnd came into force on and 
from that date. By Section 116 (1) of 
that Act Gold (Control) Ordinance, 
1968 was repealed. Section 115 (2) 
provided: 


“Notwithstanding such repeal, any- 
thing done or any action taken, inzlud- 
‘ng any notification, order or appoint- 

“ment made, direction given, n23tice, 
licence or certificate issued, permission, 
authorisation or exemption granted, 
confiscation adjudged, penalty or fine 
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‘the Gold (Control) Act, 


‘fs true that Gold (Control) Act, 
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imposed, or forfeiture ordered, whe- 
ther under the Gold (Control) Ordi- 
hance 1968 or Part XII-A of the De- 
fence of India Rules, 1962, shall in so 
far as it is not inconsistent with the 
provisions of this Act, be deemed to 
have been done, taken, made, given, 
issued, granted, adjudged, imposed or 
ordered as the case may be, under the 
corresponding provision of this Act, as 
if this Act had commenced on the 29th 
day of June, 1968.” 


7. In view of Section 116 (2) of 
1968, it was 
urged on behalf of the appellant that 
the notice issued on June 5, 1965 can 
no more be operative because under 
the Gold (Control) Act, 1968, there are 
no provisions for making a declaration 
relating to the possession of primary 
gold. At this stage it may be noticed 
that under the “Rules” every person 
who was in possession of primary gold, 
exceeding the prescribed weight was 
required to convert the same either 
into ornaments or sell the same to the 
licensed dealers within the time pres- 
eribed by the “Rules”. Possession of 
Primary gold thereafter exceeding the 
prescribed limit was an offence. That 
period had expired long before the 
Gold ((Control) Act, 1968 came into 
force. Hence the Gold (Control) Act 
naturally did not make any provision 
for a declaration of the possession of 
primary gold. In view of that circum- 
stance it was urged on behalf of the 
appellant that the provisions in the 
“Rules” requiring a declaration to be 
made in respect of the possession of 
primary gold are inconsisient with the 
Provisions of the Gold (Control) Act 
and therefore the notice issued under 
the “Rules” cannot be considered as 
being continued under the provisions 
of the Gold (Control) Act, 1968. 


8. The above contention is 
untenable. There are no provisions in 
the Gold (Control) Act, 1968 which are 
inconsistent with Rule 126 (1) (10) of 
the “Rules”. That being so, action 
taken under that rule must be deemed 
to be continuing in view of Section 6 
of the General Clauses Act, 1897. It 
1968 
does not purport to incorporate into 
that Act the provisions of Section 6 of 
the General Clauses Act. But the 
provisions therein are not’ inconsistent 
with the provisions in Section 6 of the 
General Clauses Act. Hence the pro- 
visions of Section 6 of the General 
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Clauses Act are attracted in view of 


the repeal of the Gold (Control) Ordi- - 


nance, 1968. As the Gold (Control) 


Act does not exhibit a different or con-. 


trary intention, proceedings initiated 
under the repealed law must be held 
to continue, We must also remember 
that by Gold (Control) Ordinance, the 
“Rules” 
Parliament. Hence on the repeal of 
the “Rules” and the Gold (Control) 
Ordinance, 1968, the consequences 
‘mentioned in: Section 6 of the General 
Clauses Act, follow. For ascertaining 
whether there is a contrary, intention, 
one has to Jook to the provisions of the 
Gold (Control) Act, 1968. In order to 
see whether the rights and liabilities 
under the repealed law have been put 
an end to by the new enactment, the 
proper approach is not to enquire if the 


new enactment has by its new provi-. 


sions kept alive the rights and liabili- 
ties under the repealed law but whe- 
ther it has taken away those rights 
and liabilities. The absence of a sav- 
ing clause in a new enactment pre- 


serving the rights and liabilities under - 


the. repealed law is neither material 
nor decisive of the question—see State 
of Punjab v. Mohar Singh, (1955) 1 
SCR 893 = (AIR 1955 SC 84), and LT 
S. Baliah v, Incometax Officer Central 
Circle VI Madras, (1969) 72 ITR 787 
-= (ATR 1969 SC 701), 

9. For the reasons mentioned 
above we agree with the High Court 
that the proceedings commenced by. 
the Collector of Central Excise by. 
means of the notice dated June 5, 1965 
must be deemed to be continuing. 

10. In the result this appeal 
fails and the sameis dismissed with 


costs. : ; no tee 
Appeal dismissed, 
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” Contract Act (1872), Sec. 73 
~~ Plaintiff in order to succeed in a 
suit for damages for premature can- 
cellation of a contract by defendanfi 
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were deemed as an act of- 


must establish that such, cancellation 
was wrongful. - ‘(Para 8) 


Hence the plaintifs 


of obligations under the 
which led to the termination of the 
contract by. the defendant and there- 
fore the cancellation is not wrongful. 


Mr. D. V. Patel, Sr. Advceate, 
(Mr. T. M. Mahalinga Iyer, Advocate, 


(Para.15) ` 


and oh P. C. Bhartari, Advocate, for’ 


M/s. J. B. Dadachanji- and Co., with 
him), for Appellant; M/s. K. P. 
Radhakrishna Menon, Vishnu, B. 


Saharya and Miss Yougindra Khusha- 
Tani, Advocates, for Respondent No. 2. 

- The following Judgment of the 
Court was del:vered by 

MITTER, J.s — This is an appeal 
by certificate from a judgment and 
decree of the Xerala High Court dis- 
missing the plaintiff-appellant’s suit 
for damages claimed on the basis of 
a breach of contract and allowing, in 
modification of the decree of the trial 
Court, a decree for a sum of Rs. 10,750 
only with interest at 3% p. m. from 
the date of institution of the suit. The 


trial Court had awarded the plaintiff , 
a decree for Rs. 80,745-—62 which was . 
inclusive of Rs. 69,695-—-62 by way of ` 


damages, Rs. 10 ,000/- representing the 
amount deposited by the plaintiff in 
terms of the contract sued upon and 
Rs. 750/- as interest on the said deposit 
amount. ‘The trial Court also award- 
ed interest at 6% p. a.:on the sur: of 


Rs. 10,000/- from the date of the 
decree. 
2. ‘Whe facts and circumstances 


Yeading to the institution of the suif 


are as follows. The appellant entered - 


into a sales agency agreement with the 
Travancore Cochin State on May 11, 
1950 the material clauses whereof 
abs ‘as follows:— . 

The agents are given the sole 
Aistritiutorshin of the products of the 
Travancore Plywood Industries includ- 
ing plywood tea chest panels, battons, 
noe commercial sheets ete. 

2. The agency is to be for a period 
of one year in the first instance with 
an option to the agents to continue for 
a like period 
period not exceeding four years to be 
notified to the Government. — 

3 and 4. Xx 
5. The agents to be entitled to a 
commission of 5% on sales up to 
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‘claim must - 
fail where on. the evidence led it is i 
found that it was the plaintiff’s breach ; 
contract ' 


or for such further - 


1971, 


- Rs. 5 Jakhs and 74% on sales over and 
above the said figure. 

6. The commission is to be pay- 
able on all supplies made against 
orders placed by the agents with the 
Travancore Plywood Industries (a 
State venture) either within the 
agency or outside the gene) area. 

' 8 & 8 xx 

9. The quality of ae articles 

’ supplied shall conform to standards 
prescribed by the Forest Research 
Institute, Dehra Dun. . . . The Travan- 
core Plywood Industries shall be sole- 
Iy responsible for the quality of the 
supplies. 

10. Claims for shortages, rerlace- 
ments for defective manufacture or 
defective cutting or difference ir size 
or for supplies not conforming t> the 
specifications in any other manner 
whatsoever are to be met by the Tra- 
vancore Plywood Industries at their 
own cost and expense, The agents 
shall be kept fully indemnified against 
all claims arising from any of the 
above defects or for cancellat:on of 
contracts by buyers on grounds of de- 
fective supplies. 

11. The agents to deposit with the 
Government as security for the due 
fulfilment of this contract a sum of 
Rs. 10,000/- in the shape of Govern- 
ment bonds and interest on the bonds 
to be paid to the agents. 

12. The agents guarantee = mini- 
mum annual sale of Rs. 5 lakhs worth 
of the products of the Travancore Ply- 
wood Industries. If at the end of the 
twelve months from the date of the 
commencement of this contract, the 
actual value of the goods sold on 
which the agents are....eliginle for 
commission as per clause 5 is found to 
be less than Rs. 5 lakhs due to default 
on the part of the agents, then, 
damages computed on the basis and in 
the proportion of Rs. 2,000/- for every 
lakh of rupees worth of goods by 
which the actual sales for that year 

. fall short of the guaranteed annual 
sale of Rs. 5 Jakhs shall be paid by 
the agents to the Government. ‘The 
Travancore Plywood Industr.es shall 
not, however, be liable to pay damages 
if the full quantity indented Zor could 
not be supplied for want of stock, 


13. On breach by the agents of 
all or any of the terms and conditions 
herein contained it shall be open for 
the Government fo terminate this 
contract forthwith without prejudice 
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to the rights of either party accrued 
before the date of such termination.” 

: By mutual agreement the 
date of commencement of the agree- 
ment was changed from 11th May 1950 
to Ist November, 1950 and the agency 
was to be for five years. The sales 


. for the year ending 31st October, 1951 


were worth Rs. 5,09,789-5-4; the 
corresponding figure for the year Ist 
November 1951 to 31st October, 1952 
was Rs. 6,73,831-8-3. but in the 
third year ending on 31st October, 1953 
the net sales came to no more than 
Rs. 3,35,196/~. On December 10, 1953 
the Government of Travancore Cochin 
cancelled the agreement on the ground 
of failure of the plaintiff to secure 
orders for the minimum sum of Rs. 5 
Jakhs during the year ending 31st 
October, 1953. They also claimed 
damages on the basis of Clause (12) of 
the agreement. The plaintiff was 
equally prorapt in serving a notice 
under Section 80 of the Code of Civil 
Procedure of their intended suit- 
against the Government on 15th 
December, 1953. They filed the suit 
on 24th January, 1955. 

4. The .plaintiffs’ case was that 


the cancellation of the agency agree- 


ment was not justified and the fall off 
in the sales was due to the deteriora- 
tion in quality of the goods manufac- 
tured by the Travancore Plywood 
Industries, hereinafter referred to as 
T. P. L, and was “traceable only to the 
breach of the contract by the defen- 
dant in the sense that it refused or 
failed to maintain the guaranteed 
standard of quality in the products 
manufactured.” There was no lack of 
efforts on the part cf the plaintiff to 
secure orders and actually the plaintiff 
secured an order for the supply of 
$4,700 sets of tea chest panels on 
December 5, 1953 from Kannan Devan 
Hills Produce Company Litd., Kunnar 
(hereinafter referred to as K. D. H. PJ 
who purchased large quantities of the 
defendant’s products. The plaintiff 
submitted that it had suffered sub- 
stantial damages by the premature can- 
cellation of the agency and by the 

default on the part of the de- 
fendant in fulfilling ifs obligations 
under the agreement in regard to 
its duty to maintain the guaranteed 
standard of quality of the pro- 
ducts. The damages were quanti- 
fied on the basis of the commission 
which the plaintiff would have earn- 


ed during the period 10th January 1054. 


. said area. 
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to 3lst October 1955 calculated on 
orders executed in the past. Plaintiff 
also claimed refund of the initial de- 
posit of Rs. 10,000/- with interest 
at 6%. 

5. The defendant denied the 
allegations as to default in its written 
statement and pleaded that it had 
always maintained a high quality in 
its manufacture. According to the 
defence the complaint as to the deter- 
joration in the quality was put forward 
for the first time in October 1953 
without any regard for truth and only 
because the plaintiff had sold goods of 
the manufacture of other producers to 
the defendant’s customers. 

6. The trial Court framed a 
Jarge number of issues and came to the 
conclusion that there was defect in the 
quality of supplies made by the defen- 
dant and that the deficiency in the 
sales in the third year of the agency 
was due to defect in quality of the 
tea-chest panels manufactured by the 
> defendant without any default on the 
part of the plaintiff. Accordingly it held 
that the termination of plaintiffs 
agency before the expiry of the period 
cf the agreement was unjustified and 
the plaintiff was entitled to damages 


for such wrongful cancellation besides’ 


the return of the amount deposited 
with interest. 

T: The High Court in appeal 
took a different view. It went ela- 
borately into the question of the 
alleged defect in the quality of ply- 
wood panels ete, supplied by the 
T. P. I and came to the conclusion 
that it was not possible to hold that 
the panels and other products manu- 
factured by the T. P. L were below 
the standard prescribed for or were 
of inferior quality. According to the 
High Court all that the plaintiff had 
been able to establish was that for a 
short period K. D. H. P. did not place 
orders with T. P. L and resumed 
placing orders with them after an ins- 
pection. The High Court held that 
this by itself did not prove conclusive- 
Iy that the sales fell of on account of 
defect in the quality of the goods of 
T. P, I. particularly in view of the fact 
that the area in which the agency was 
operative was a large one and 
K. D. H. P. were not the only custo- 
mers of the products of T. P. L in the 
The correspondence refer- 
- red to by the High Court led it to con- 
clude that though there might have 
~on some hesitation on the part of 
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K. D. H. P. to go in for the articles ~ 


manufactured by T. P. I. that fact by 
itself would not justify the plaintiffs 
failure to fulfil its obligations under 
clause (12) of the agreement. The 
High Court was not satisfied that the 
fall off in the sales for the third year 
to a figure well below Rs. 5 lakhs was 
attributable to any default on the part 
of the Government in maintaining the 
standard prescribed. It also held that 
the evidence adduced in the case show- 
ed that the plaintiff did not make any 
steady effort tc promote the sale of 
the products of T. P. I. and this failure 
on its part constituted sufficient cause 
justifving the termination of the 
agency by the defendant. However, 
inasmuch as the defendant had not pre- 
ferred any appeal against the rejection. 
of its claim to a set off of Rupees 
6,890-0-6 as on 3lst March, 1954 
against the security deposit negatived 
by the trial Court, the High Court 
found the plaintiff entitled to a decree 
for Rs. 10,750/- with interest at 3% 
from 24th January, 1955. On the 
question of costs the High Court. held 
that the parties were entitled to pay 
and receive costs in proportion to their 
success and failure in. both the courts. 

3 There can be no dispute 
that in order to succeed in its claim to 
damages the plaintiff must establish 
that.the cancellation of the agreement 
before the expiry of the period fixed 
was wrongful. Clause 13 of the agree- 
ment undoubtedly empowered the de- 
fendant to terminate the agency in case 
of appreciable shortfall in the guaran- 
teed annual sale of products worth 
Rs. 5 lakhs in terms of CL 12. The 
last mentioned term would not apply 
inter alia if T. P. L failed to maintain 
the quality of its products leading to 
the buyers such as K. D. H. P. refus- 
ing to place orders with T. P. I. 

8. Counsel for the appellant 
submitted that the evidence adduced 
went to prove such refusal and refer- 
red us to batches of letters bearing on 
the question of the defect in the 
quality of the goods supplied by 
T. P. L The exhibits to which our 
attention was drawn relate solely to 
the supplies made to K. D. H. P. The 
first set of exhibits refers to the com- 
plaint of a firm in London known as ` 
P. R. Buchenan & Co. dated 6th March, 
1953 to its suppliers from Calcutta, 
James Finlay & Co. Ltd. enclosing a 
sample of plywood taken from a chest 
manufactured out of T. P. L’s panels. 


